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PREFACE. 


The  considerations  to  be  attended  to  in  the  construction  of  a  work  like  the 
present,  are — that  it  should  be  a  faithful  and  correct  epitome  of  the  several 
Cases  of  which  it  purports  to  give  the  substance; — that  it  should  contain 
all  the  Cases  determined  within  the  period  of  time  which  it  professes  to 
embrace; — that  the  period  at  which  it  commences  should  be  judiciously  deter- 
mined upon;— and  that  the  arrangement  should  include  both  the  analysis  of 
science,  and  the  technicality  of  practical  habit,  so  as  to  suit,  with  equal  readi- 
ness, every  branch  of  a  profession  which  has  almost  every  grade  of  intellectual 
acquirement. 

The  execution  of  the  first  of  these  requisites  I  must  submit  to  the  candour 
of  the  Profession,  with  this  remark  alone,  that  I  have  taken  every  pains  and 
care  to  render  the  work  in  this  respect  as  perfect  as  possible. 

With  respect  to  the  Cases  admitted,  it  is  right  to  observe,  that,  from  the 
period  determined  upon  as  a  commencement,  every  reporter  has  been  in* 
eluded  without  any  partiality  or  undue  preference.  As  the  leading  object  was 
to  make  the  work  useful  as  a  Common  Law  Digest,  I  have  inserted  414. 
the  Cases  determined  in  the  several  Courts  of  Common  Law,  both  in  Banc 
and  at  Nisi  Prius,  and  the  Court  of  Bankruptcy ;  and  also  the  Crown  Cases 
reserved:  and,  with  the  view  of  extending  its  general  usefulness,  I  have  made 
a  very  full  selection  of  all  such  determinations  in  the  House  of  Lords  and  the 
several  Courts  of  Equity  as  appeared  to  me  to  be  of  value  in  general  practice. 
Besides  this,  there  will  be  found  collected  many  important  notes  of  Cases, 
which  are  taken  from  the  best  modern  treatises,  and  which  are  not  elsewhere 
reported;  and  the  Cases  determined  in  the  Court  of  King's  Bench  in  Ireland, 
reported  by  Messrs.  Alcock  <fc  Napier. 

As  the  enactments  of  the  Legislature  have  of  late  made  such  important  alte- 
rations in  the  state  of  the  law,  and  as  so  many  of  the  recent  cases  turn  entirely 
upon  the  language  of  the  Statutes,  it  appeared  to  me  that  the  work  could  not  be 
considered  as  at  all  complete  without  an  abridgment  of  those  enactments ;  I 
have,  therefore,  added,  under  the  proper  heads,  the  Statutes  in  more  or  less  of 
an  abridged  form ;  but  as  far  as  it  was  possible  to  do  so,  I  have  retained  the 
words  of  the  Legislature. 

The  year  1756,— the  time  at  which  Lord  Mansfield  became  Lord  Chief 
Justice  of  the  Court  of  King's  Bench,— was  fixed  upon  as  the  period  of 
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commencement,  because  only  from  that  period  have  the  Reports  been  sys- 
tematically brought  down  in  a  regular  series  to  the  present  time.  It,  presented 
also  an  aera,  which,  besides  being  of  great  importance  in  the  view  of  the  lawyer, 
was  so  remote,  as  to  bring  within  the  scope  of  the  work  many  decisions  on 
the  first  principles  and  general  rules  of  law,  which,  having  been  then  clearly 
defined,  are  but  slightly  alluded  to  in  the  later  reporters ;  and  at  the  same  time 
so  recent,  as  to  avoid  the  introduction  of  the  old  Cases,  which,  however  learned, 
are  not  new,  either  from  statutory  alteration,  or  from  the  changes  wrought  by 
time,  so  much  the  object  of  practical  reference.  I  should,  however,  remark, 
that,  although  this  is  the  period  from  which  the  Digest  professes  to  commence, 
yet,  wherever  any  of  the  cases  in  a  book  of  Reports  were  within  the  time,  I 
have  taken  the  whole  of  them. 

The  work  has  been  entirely  "recast  since  the  former  edition,  so  as  to  get  the 
Cases  upon  the  same  subject  under  one  head.  The  effect  has  been  not  so  much 
an  alteration  of  arrangement,  as  the  accomplishment  of  the  object  which  was 
originally  in  view,  but  which  the  necessary  difficulty  of  a  first  attempt  rendered 
imperfect.  There  is  one  alteration  which  perhaps  I  should  notice: — I  have 
considered  the  tides  Pleading  and  Practice  as  including  the  whole  course 
of  an  action  at  law;  to  the  latter  I  have  allotted  all  the  proceedings  previous 
to  the  declaration,  and  again  subsequent  to  the  issue ;  and,  to  the  former,  the 
proceedings  from  the  declaration  to  the  issue,  whether  connected  with  what 
is  usually  denominated  Pleading  strictly,  or  what  is  more  commonly  considered 
as  Practice.  This  change  from  the  usual  course  enabled  me  to  bring  more 
fully  under  one  view  all  the  Cases  connected  with  the  several  minor  branches 
of  the  proceeding :  a  reference  to  the  head  Venue  will  sufficiently,  I  think, 
show  the  effect  produced. 

In  the  Table  of  Names  of  Cases,  for  the  sake  of  compression,  the  Cases 
have  been  indexed  only  once. 

The  Cases  published  during  the  time  the  work  has  been  in  the  press,  down 
to  the  present  date,  have  been  introduced  by  way  of  Addenda,  where  also  will 
be  found  a  few  cases  inadvertently  omitted  in  their  proper  places  in  the  body 
of  the  Digest. 

I  cannot  omit  acknowledging  the  obligation  I  am  under  to  my  friend,  Mr.  J. 
Collyer,  of  the  Equity  Bar,  for  the  additional  value  he  has  given  to  the  work, 
by  his  preparation  of  the  title  "  Will." 


&  B.  HARRISON. 


8,  Pump  Court,  Temple, 
1*  November,  1834. 
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Abbott  on  Shipping. 
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Alcock  &  Napier's  Reports. 
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Crompton  &  Jervis's  Reports. 

Crompton  &  Meeson's  Reports. 

Crompton,  Meeson,  &  Rome's  Reports. 

Carrington  &,  Payne's  Nisi  Prius  Reports. 

Campbell's  Nisi  Prius  Reports. 

Carrington's  Criminal  Law. 

Clark  &  Finnelly's  Reports. 

Chitry's  Reports. 

Cooper's  Reports. 

Cox's  Reports. 

Cowper's  Reports. 

Daniel's  Reports. 

Deacon  &  Chitry's  Reports. 

Douglas's  Reports. 

Dow's  Reports. 

Dowling's  Practice  Cases. 

Dow  &  Clark's  Reports. 

Dowling  &.  Ryland's  Reports. 

Dowling  &  Ryland's  Nisi  Prius  Reports. 

East's  Reports.      . 

East's  Pleas  of  the  Crown. 

Eden's  Reports.     . 

Espinasse's  Nisi  Prius  Reports. 

Forrest's  Reports. 

Glyn  &  Jameson's  Reports. 

Gow's  Nisi  Prius  Reports. 

Henry  Blackstone's  Reports. 
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King's  Bench. 
Irish  King's  Bench. 
Chancery. 
Exchequer. 

King's  Bench. 
King's  Bench. 
King's  Bench. 
Common  Pleas. 
Common  Pleas. 
House  of  Lords. 
House  of  Lords. 
Common  Pleas. 

Common  Pleas. 
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House  of  Lords. 
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Hallock  on  the  Law  of  Costs. 

Jacob's  Reports.    . 

Jacob  &  Walker's  Reports. 

Lord  Kenyon's  Notes  of  Cases. 

Leach's  Crown  Cases. 

Lofil's  Reports.      . 

Maddock's  Reports. 

Marshall's  Reports. 

Marshall  on  Insurance. 

Moody  &  Malkin's  Reports. 

Manning  &.  Ryland's  Reports. 

Moody  &  Robinson's  Nisi  Prius  Reports. 
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Price's  Reports. 
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Smith's  Reports. 
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Swanston's  Reports. 
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IN  THE  HOUSE  OF  LORDS. 

Brown's  Reports— G.  2  to  40  G.  3. 1  Bligh-— 58  Geo.  3  to  present  time.  |  Clark  &  Finnelley— 1  Will. 
Dow— 53  Geo.  3  to  58  Geo.  3        |  Dow&Clark,8Gea4tolWill.4.  |     4  to  the  present  time. 

KING'S  BENCH. 


Wilson's  Reports— 16  Geo.  3  to  36  Geo,  3. 

Sir  William  Biaekatone— 30  Geo.  3  to  10  Geo.  3. 

Borrow— 30  Geo,  3  to  13  Geo.  3. 

Loot— 13  to  14  Geo.  3. 

Cbwper— 14  to  18  Geo.  3. 

DongJae— 18  to  35  Geo.  3. 

Term  Report*— 35  to  40  Geo.  3. 

East— 40  to  53  Geo.  3. 

Mauls  &  8elwyn,  53  to  57  Gea  3. 

Barnewall  %l  Alderson— 57  Geo.  3  to  3  Geo.  4. 

Barnewall  %l  Gresswell— 3  to  11  Geo.  4. 

Barnewall  &  Adolphos— 11  Geo.  4  to  4  WUL  4 


Adolphus  &.  Ellis— 4  Will.  4  to  present  time. 
Dowling  &  Ryland— 3  to  8  Geo.  4 
Manning  &  Ryland— 8  Gea  4  to  3  Will.  4. 
Nevile  &  Manning — 3  Will.  4  to  the  present 

time. 
Chitty— various  periods  from  1770  to  1833. 
Smith— 44  to  46  Gea  3. 
Barrow's  Settlement  Cases— 6  &  7  Gea  3  to  8 

Gea  3. 
Caldecott's  Ditto— 17  to  37  Gea  3. 
Kenyon's  notes— 36  to  33  Gea  3. 
Nolan— 33  to  34  Gea  3. 


COMMON  PLEAS. 


Wifaon's  Reports— 36  Geo.  3  to  14  Gea  3. 
8ir  William  Bkckstone— 10  to  30  Gea  3. 
H.  Bbckstoae— 38  to  36  Geo.  3. 
Bosmnqaet  &  Poller— 36  to  44  Gea  3. 
New  Reports— 44  to  47  Gea  3. 
Taunton— 47  to  59  Gea  3. 


Marshall— 54  to  57  Gea  3. 

Moore— 57  Gea  3  to  8  Gea  4 

Moore  &  Payne— 8  Gea  4  to  1  WilL  4 

Moore  &  Scott — 1  Will.  4  to  the  present  time. 

Broderip  &  Bingham — 59  Geo.  3  to  3  Gea  4 

Bingham— 3  Geo.  4  to  the  present  time. 


EXCHEQUER. 


Anstrvther's  Reports— 33  to  37  Geo.  3. 
Forrest— 41  Gea  3L 
Wightwick— 50  6l  51  Geo.  3. 
Price— 54  Gea  3  to  5  Geo.  4 
M^Oeland- 4  &  5  Gea  4 
M*CUu»d  at  Yoonge— 5  to  7  Geo.  4 


Yoange  &,  Jervis — 7  to  10  &  11  Gea  4 
Crompton  &  Jervis— 10  &  11  Geo.  4  to  3  WilL  4. 
Crompton  &  Meeson— 3  to  4  WilL  4 
Crompton,  Meeson,  &  Roscoe— 4  Will.  4  to  the 

present  time. 
Tyrwhitt— 1  WilL  4  to  the  present  time. 


NISI  PRIUS. 


Penke's  Reports— 30  to  35  Gea  3. 
EspmiMs*    33  to  47  Gea  3. 
Campbell— 47  to  56  Gea  3. 
fltarkie— 54  Gea  3  to  4  Gea  4. 
Ryan  6l  Moody — 5  Gea  4 
Moody  &  MsJkin— 8Gea  4  to  1  Will.  4 


Moody  &  Robinson — 1  Will.  4  to  the  present 

time. 
Holt— 55  to  58  Geo.  3. 
Gow—58  &  59  Gea  3. 

Carrington  &  Payne— 3  Gea  4  to  present  time. 
Dowling  Sl  Ryland's  Nisi  Prins  Cases — 3  Geo.  4. 


Abbott  on  the  kw  of  Shipping. 
A  flams  on  ejectment. 
Beyley  en  BUb. 
fiott's  Poor  Laws. 


MS.  CASES  IN 

Boiler's  Nisi  Prios 
Hollock  on  Costs. 
Marshall  on  Insurance. 
Park  on  Insurance. 


Phillippson  Evidence. 

Selwyn's  Nisi  Prios. 

Tidd's  Practice. 

WoodnuTs  Landlord  at  Tenant 
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ABATEMENT. 
1.  Or  Actor — See  Action,  3. 
il  Or  Proceedings  in  Bazooutptct— See  Bank- 

eupt,267. 
m.  Or  Nuisances— &s  Case,  560— Wat,  2158. 
it.  Pixas  oi — See  Pleading,  1593. 

ACCESSORIES— See  Criminal  Law,  737. 

ACCIDENT. 

t.  Liabiutt  in  CONSEQUENCE  OF,  1. 
il  To  Scrvanib    See  Master  and  Servant, 

m.  To  Pauttis    See  Poor,  1646. 

ACCOMPLICE— See  Criminal  Law,  737. 

ACCORD  AND  SATISFACTION,  1. 

ACCOUNT,  2. 

ACCOUNT  STATED— &c  Assumpsit,  147. 

ACCOUNTANT-GENERAL,  3. 

ACCRETION— See  Ska,  1951. 

ACTION  AND  SUIT. 

Set  the  several  description*  of  Action, 

L  BT  AND  AGAINST  WHOM  MAINTAINABLE. 

1.  Judicial  Persons,  3. 

2.  Justices,  3.  * 

3.  Foreign  States  and  Governments,  4. 

4.  Government  Officers,  4 

5.  Public  Commissioners,  &o*,  4» 

6.  Other  public  Persons,  5. 

7.  Officers   of  the  Army— -See  Army, 

122. 

a  Officers    of  Post-office— See   Post- 
office,  1733. 

9.  Commissioners  of  Lottery— -See  Lot- 
tot,  1476. 
10.  For  other  Persons— &e  ike  several 
Title*. 

D.  FOR  WHAT  MAINTAINABLE. 

L  Judgments  and  Decrees,  6. 
2.  General  Equitable  Jurisdiction,  7. 
TOU  I.  2 


ACTION  AND  SUIT,  For  what  maintain. 
ablmt— continued. 

3.  What  destroys  a  Right  of  Action,  7. 

4.  Defence  arising  after  Action  brought, 

o. 

5.  Former  Recovery,  8. 

6.  Another  suit  depending,  10. 

7.  Effect  of  Agreement  to  refer— -See 

ARBITRATION,  98. 

in.  Notice  of  Action. 

1.  To  Magistrates,  10. 

2.  To  Excise  and  other  Officers,  11. 

3.  Form,  12. 

4.  Signatures,  13. 

5.  Service,  13. 

it.  Parties  to  Actions,  13* 
T.  Form  or  Action. 

1.  Account  or  Assumpsit,  14. 

2.  Assumpsit  or  Case,  14. 

3.  Assumpsit  or  Covenant,  16. 

4.  Assumpsit  or  Debt,  17. 

5.  Debt  or  Case,  17. 

6.  Covenant  or  Case,  17. 

7.  Case  or  Trespass. 

(a)  Generally,  17. 

(6)  Injuries  by  Carriages  and  Cat- 

(c)  Injuries  to  Ships,  ia 

(<*)  Distresses,  1& 

(c)  Tortious  Legal  Proceedings, 

(/)  Crim.  con.  and  Seduction,  19. 
(g)  Other  cases,  19. 

8.  Special  or  Indebitatus  Assumpsit — 

See  Assumpsit,  147. 
TL  Election  of  Action,  19. 
til  Abatement  of  Action. 

1.  By  Death  of  Parties,  19. 

2.  By  Bankruptcy,  22. 

3.  By -Marriage  of  Feme  sole,  22. 

Tin.  Limitation  of  Action — See  Limitation, 
1455. 

n.  Consolidation  of  Action— See  Practice, 
1799. 

x.  Compounding  Penal  Actions— See  Prac- 
tice, 1800. 

zl  Suits  for  Injunctions  St*  Injunction, 
1279. 
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ACT    OF    PARLIAMENT— Sec     Statute, 
2052. 

ADMINISTRATOR— &*  Executor,  1133. 

ADMIRALTY— See  Inferior  Court,  1269. 

ADMISSIONS-^See  Evidence,  1072. 

ADULTERY— «c«  Husband  and  Wife,  1233. 

ADVERTISEMENTS-^*  Bankrupt,  312.— 
Defamation,  915. 

ADVOWSON— See  Ecclesiabtical  Law,  953. 

AFnDAVIT. 

l  On  Motions  and  Rules. 

1.  How  intituled, 
(a)  Generally,  22. 

(6)  Setting  aside  Awards—See  Ar- 
bitration, 116. 
(c)  Obtaining     Attachments — See 

Attachment,  170. 
(a*)  Matters  relative   to   Bail— See 

Bail,  211. 
(e)  In  Error— See  Error,  1011. 

2.  By  whom  made,  23. 

3.  Contents,  23. 

4  Before  whom,  and  where  sworn,  24. 

5.  Jurat,  25. 

6.  How  filed,  25. 

7.  How  used,  26. 

8.  Amendment— &*e  Amendment,  46. 
n.  In  Particular  Cases. 

1.  To  hold  to  bail— See  Arrest,  131. 

2.  On  Attaohment — See  Attachment, 

170. 

3.  Bail  Proceedings— See  Bail,  211. 

4.  Criminal  Cases— See  Criminal  Law, 

856. 

5.  Service  of  Ejectment— See  Eject- 

ment, 997. 

6.  Admission  of  Attomies — See  At- 

torney, 174 

7.  On  Awards — See  Arbitration,  118. 

8.  On    Warrants    of   Attorney — See 

Warrant  or  Attorney,  2138. 

9.  Attomies,  to  answer  Matters  oC—See 

Attorney,  192. 

10.  In    Matters  of  Bankruptcy — See 

Bankrupt,  267. 

11.  Information— &«  Criminal   Law, 

867. 
m.  Stamps  on— See  Revenue,  1884 

AFFIRMATION  OF  QUAKERS— See   Evi- 
dence, 1054. 

AGENT  AND  PRINCIPAL. 
l  Agency  generally,  26. 
■»  Duty  op  Agent. 

1.  To  devote  entire  personal  Attention, 

27. 

2.  To  account,  28. 

3.  To  pay  over  Monies,  28. 

4.  Not  to  deal  with  Principal,  29. 


AGENT  AND  PRINCIPAL— continued. 
iil  Power  and  Authority  of  Agent. 

1.  Statute  as  to  dealing  with  Agents, 

29. 

2.  Cases  decided  on  the  Statute,  30. 

3.  As  to  Pledging,  31. 

4.  As  to  Sale  of  Goods,  32. 

5.  As  to  Securities,  34. 

6.  Under  Power  of  Attorney,  35. 

7.  Other  Cases,  35. 

8.  Annuity  Agents — See  Annuity,  69. 

9.  Insurance  Brokers — See  Insurance, 

1352. 

10.  Agents   of  Government— See  Ac- 
*  tion,  4— Army,  125. 

11.  As  to  Warranty — See  Warranty, 

2142. 
rv.  Rights  of  Agent  against  Principal. 

1 .  Remuneration,  36. 

2.  Lien,  3a 

3.  Dispute  Principal's  Title,  39. 

4.  Payments  on  account  of  Principal, 

39. 

5.  Payments  to  Agents— See  Debtor 

and  Creditor,  891. 

6.  Set-off— See  Set-off,  1960. 
v.  Liability  of  Agent  to  Principal. 

1.  On  Sale  of  Goods,  39. 

2.  Negligence,  40. 

3.  Other  Cases,  41. 

vi.  Rights  of  Principal  against  Tried  Per- 
sons, 41. 

vu.  Obligation  of  Principal  to  Third  Per- 
sons. 

1.  On  Contracts  of  Agents,  42. 

2.  For  Misconduct  of  Agents, -'43. 
vm.  Rights  of  A«ent  against  Third  Per- 
sons, 43. 

ix.  Liability  of  Agent  to  Third  Persons,  44. 
x.  Embezzlement  by  Agents — <See  Criminal 

Law,  782. 
zl  Auctioneers— See  Sale,  1944. 
xu.  Agents  of  Attornies — See  Attorney,  207. 

AGREEMENT. 

i.  What — See  Contract,  602. 
n.  Legality — See  Contract,  605. 
m.  Amounting  to  a  Lease— See  Landlord 

and  Tenant,  1389. 
rv.  Of  Sale— See  Sale,  1900, 1914. 
v.  Stamps  on — See  Revenue,  1884 

AIDER  BY  VERDICT— &«  Pleading,  1643. 
ALE  HOUSES,  45. 

ALIEN— See  Foreigner,  1184 

ALLOWANCE. 

l  Of  Bail— See  Bail,  239. 
n.  Of  Error — See  Error,  1010. 
m.  To  Prisoners — See  Prisoner,  1817. 
rv.  To  Bankrupts— See  Bankrupt,  419. 

AMBASSADORS*  SERVANTS— See  Arrest, 
142. 
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AMENDMENT. 

i.  Writs  and  Returns. 

1.  Mesne  Process,  46. 
3.  Execution. 

(a)  Fi.  fa.  47. 

(6)  Ca.  sa.  48. 
3.  Other  Writs,  48. 
n.  Matters  relating  to  Bail  and  Ap- 

PRARANCB. 

1.  When  allowed,  49. 
3.  Time  given  to  amend  Bail  Proceed- 
iug+See  Bail,  232. 

m.  DECLARATIONS,  49. 

it.  Subsequent  Proceedings. 

1.  Proceedings  to  Issue,  51. 

2.  At  Nisi  Prius,  52. 

3.  Verdicts,  54. 

4.  Judgments,  55. 

▼.  Incidental  Proceedings. 

1.  In  Error,  55. 

2.  Orders  of  Nisi  Prius  and  Reference, 

56. 

3.  Rules  and  Affidavits,  57. 
▼l  Peculiar  Proceedings. 

1.  Ejectment,  57. 

2.  Penal  Actions,  57. 

3.  Real  Actions,  58. 

4.  Qnare  Impedit,  59. 

5.  Informations,  59. 

6.  Criminal  Proceedings,  59. 

7.  Bankruptcy   Proceedings— &e 

Bankrupt,  458. 
▼n.  Fines  and  Recoveries. 

1.  Generally,  59. 

2.  Names  of  Parties,  60. 

3.  Description  ofL^caJityoflAnd,  61. 

4.  Description  of  Quality  of  Land,  64. 

5.  Description  of  Quantity  of  Land,  66. 
&  Writs  of  Entry,  and  other  proceed- 
ings, 67. 

7.  Time  and  mode  of  Application,  68. 
vm.  Terms  of  Amendment,  68. 

AMENDS,    TENDER    OF— Set    Trespass, 

2084. 

ANATOMY,  69. 

ANCIENT    DEMESNE  —  See  Ejectment, 
984. 

ANCIENT  LIGHTS— Sec  Lights,  1453. 

ANNUITY. 

l  Instrument  or  Creation. 

1.  Validity  generally,  69. 

2.  Consideration  for,  70. 

3.  Actions  on,  7L 

IL  iNmOLMENT. 

1.  Necessity  for  Inrolment 
(a)  Statutes,  71. 

(©)  As  refrards  Nature  of  Instru- 
ment, 7*Z 
(c)  As  regards  the  Consideration,  73. 
3.  Time  and  Manner  of  Inrolment,  74 
3.  What  most  be  stated  in  the  Memo- 
rial 
(«)  Statutes,  75. 


ANNUITY, 

(b)  As  to  Witnesses,  75. 

(c)  Description  of  Instrument  gene- 

rally, 76. 
(rf)  Warrant  of  Attorney,  77. 
(e)  Clause  of  Redemption,  77. 
(/)  Other  Covenants,  77. 
(i)  Statement  of  Consideration,  78. 
(A)  Statement  of  Trusts,  80. 
(t)  Statement  of  other  Matters,  80. 
nx  When  void  or  voidable. 

1.  Generally,  80. 

2.  Keeping  back  Consideration,  81. 

3.  Other  Things,  88. 

4.  Who  may  apply  to  avoid,  83. 

5.  Time  and  Manner  of  applying,  83. 

6.  Inadequacy    of  Price  —  See   Con. 

TRACT,  615. 

7.  Usurv— See  Usury,  2130. 

8.  Negligence  of  Attorney  in  prepar- 

i&g-See  Attornet,  194. 
iv.  Recovery  or  Consideration,  85. 
v.  Payment  or  Annuitoeb,  86. 
vi.  Operation   or   Banrtioftct— «S#€   Banx- 

rupt,  355. 
vtl  Operation  or  Insolvency— &e  Prisoner, 

1835. 

APOTHECARY-&e  Physic,  1590* 

APPEAL— See  Common,   600— Poor,   1671, 
1729— Sessions,  1957. 

APPEAL  OF  MURDER,  86. 

APPEARANCE-^*  Practice,  1769. 

APPOINTMENT— &t  Power,  1737. 


APPRAISER,  87. 

APPRENTICE. 

l  Contract  or  Aptrenthjesmip. 

1.  General  Requisites,  87. 

2.  Stamp,  87. 

3.  Length  of  Term,  8% 

4.  Dissolution,  96. 

5.  Proceedings  on,  90. 

6.  Proof  of,  9L 

H.  RkJHTB    AMD    LIABILITIES    99 


THE    PAR- 


1.  Master,  9L 

2.  Apprentice,  92. 
a  Father,  93. 

III.  JuRBMMCTHJN  Or  JUSTKES,  99» 

rv.  Parish  Apprentices. 

1.  Statutes,  94. 

2.  To  whom,  94. 

3.  By  whom,  94. 

4.  Assent  of  Justices,  95. 

5.  Notice  to  Overseers,  96. 

6.  Indenture,  96. 

7.  Dissolution  of  Contract,  96. 
a  Effect  of  Fraud,  97. 

r.  Settlement    by    ArpjudrncxsHiT— -&e 
Poor,  1692. 

YL  APPRENTICE'S  RlOMT  TO  BEOOMS  A  CoRPO- 

647. 


I         » 


Xll 
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APPROPRIATION    OF  PAYMENT—  See 
Debtor  and  Creditor,  893. 

APPROVEMENT  OF  COMMON— See  Com- 
mon, 593. 


ARBITRATION. 
I.  Submission. 

l  Where  there  is  a  Cause  depending, 
9& 

2.  Where  there  is  no  Cause  depending, 

So. 

3.  Effect  on  Claims  of  Parties,  99. 
4  Effect  as  an  Admission,  101. 

5.  Submission  become  abortive,  101. 

6.  Proof  of,  101. 

7.  Revocation,  101. 
(a)  Death,  101. 

(6)  Bankruptcy  and  Insolvency,  103. 

(c)  Act  of  the  Party,  102. 

(d)  Time  of  Revocation,  103. 

(e)  Proceedings  for,  104. 

8.  By  Partners— Se4  Partner,  1557. 

9.  Amendment  of  Orders  of  Nisi  Prius 

— See  Amendment,  56. 
n.  Effect    of    Agreements    to    Refer. 

104. 
m.  Attendance  of  Witnesses,  104. 
iv.  Arbitrator. 

1.  Power  and  Duty,  105. 

(a)  Evidence  and  Witnesses,  105. 
'    .  (6)  Matters  referred,  105. 

(c)  Ex  parte  Proceeding,  106. 

(rf)  Costs,  109. 

(e)  Altering;  Award,  109. 

2.  Remuneration,  110. 

3.  Witnesses*  Privilege  from  Arrest — 

See  Arrest,  144 
v.  Umpire,  110. 
vl  Award. 

1.  Time  of  making,  111. 

2.  Form  generally,  113. 

3.  Certainty  and  Conclusiveness,  113. 

4.  Partial  Validity,  115. 

5.  Performance  of  Award,  116. 

6.  OfCbmnii88ionersofInclosnre--&e 

Common,  600. 
vn.  Setting  aside  Award. 

1.  Mistake  of  Law,  116. 

2.  Collusion  and  Misbehaviour,  117. 

3.  Stamp,  117. 

4.  Other  Grounds,  118. 

5.  Procceeding8to8etasideatlaw,118. 

(a)  When  to  be  adopted,  118. 

(b)  Limitation  as  to  Time,  118. 

(c)  Practice,  119. 

6.  Proceedings  to  set  aside  in  Equity, 

120. 
vol  Enforcing  Award. 

1.  By  Action,  120. 

2.  By  signing  Judgment,  121. 

3.  By  suit  in  Equity,  121. 

4.  By  Attachment— -See  Attachment. 

167. 

5.  Affidavits  of  Debt  on  Awards— See 

Arrest,  137. 
iz.  Effect  of  Arbitrament,  121 . 
jl,  Cons  on  Arbitrations-- &e  Costs,  685. 1 


ARBITRATOR-^  Arbitration,  105. 

ARMY  AND  NAVY. 
i.  Officers,  122. 
n.  Privates,  123. 
in.  Miutia,  123. 
rv.  Volunteers,  124 
v.  BnxrnNo,  124 
vi.  Courts-martial,  124 
vii.  Army  Agents,  125. 
vm.  Privileges  of  Soldiers  and  Seamen  from 
Arrest— See  Arrest,  145. 

ARREST. 

l  For  what  an  Arrest  mat  be  made. 

1.  Cause  of  Action,  126. 

2.  Amount,  128. 

3.  Second  Arrest 
(a)  Generally,  128. 

(6)  After  Nonpros,  Nonsuit,  or  Dis- 
continuance, 1528. 
(e)  After  Supersedeas,  129. 

(d)  After  Compromise,  129. 

(e)  Proceedings  in  Foreign  and  other 

Courts,  129. 
4  Detainer,  130. 

5.  In  Case  of  Bankruptcy — See  Bank- 

rupt, 416. 

6.  Id  Case  of  Insolvency — See  Prison- 

er, 1838. 
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Costs,  674 
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(b)  Deponent's  Addition,  132. 

4  Before  whom  and  where  sworn,  132. 

5.  Jurat,  133. 
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134 

(6)  Defendant's  Benefit,  135. 

(V)  Defendant's  Request,  135. 
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(«)  Awards,  137. 

(J)  Bills  and  Notes,  137. 

(g)  Bonds,  138. 

(X;  Goods,  139. 

(t)  Money,  139. 

(J)  Statutes,  139. 

(*)  Trover,  139. 

(I)  Assignment  of  Chose  in  Action, 
139. 
a  Defects  in,  140. 
9.  Supplemental  Affidavits,  140. 

10.  Contradictory  Affidavits,  141. 

11.  Negative  of  Tender,  141. 

12.  Variance   from    Declaration — See 

Pleading,  1600. 
m.  Privilege  from  Arrest. 

1.  King's  Household,  Ate.  141. 

2.  Peers  and  Members  of  Parliament 

142. 
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ARREST,  Privilege  from— amfiimerf. 

3.  Ambassadors'  Domestics,  142. 

4.  Persons  attending  judicial  Proceed- 

ings, 143. 
(a)  Generally,  143. 
(6)  What  an  Attendance,  143. 

(c)  Attendance  before  Commission- 

ers of  Bankrupt,  143. 

(d)  Attendance   before  Arbitrators, 

144. 

(e)  Other  Gases,  144. 

(/)  Proceedings  to  liberate,  144 

5.  Other  Persons. 

(a)  Soldiers  and  Seamen,  145. 
(6)  Public  Officers,  145. 
(c)  Insane  Persons,  145. 
(rf)  Attorneys — See  Attorney,  179. 
(e)  Bankrupts— &c  Bankrupt,  416. 
(/)  Infimta— See  Infant,  1264 
ig)  Married  Women— -See  Husband 
and  Wire,  1246. 

IT.  DISCHARGE  FROM. 

1.  No  Debt  doe,  146. 

2.  Arrest  by  Initials  only— See  Prac- 

tice, 1763. 

3.  Variance  between  Affidavit  and  Pro- 

cess   See  Practice,  1763. 
4  Misnomer — See  Misnomer,  1505. 
T.  Manner  of  Arrest. 

1.  By  whom,  where,  and  when — See 

Sheriff,  1975. 
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Sheriff,  1979. 
3.  Deposit  of  Money  with  Sheriff— See 
Bail,  219. 
tl  Action  for  malicious  Arrest— See  Case, 

560. 
til.  Arrest  in  Criminal  Cases — See  Criminal 
Law,  830. 

ARREST  OF  JUDGMENT— See  Practice, 
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ARTICLES  OF  THE  PEACE— &«  Criminal 
Law,  873. 

ARTICLES  OF  CLERKSHIP— See  Attor. 
ret,  174. 

ASSAULT  AND  BATTERY. 

l  Actions  for — See  Trespass,  2079. 
n.  Costs  in  Actions  for — See  Costs,  670. 
m.  Limitation — See  Limitation,  1455. 
if.  At  Plat— See  Gaming,  1207. 


l  Or  Personal  Representatives— See  Ex- 

ecutor, 1142. 

n.   Or  Heir  and  Devisee— See   Estate, 

1022. 

ASSIGNEE. 

u  Or  Banarui'u    See  Bankrupt,  368. 

n.  Or  Insolvents — See  Prisoner,  1827* 

m.  Or  Cboses  in  Action— See  Chose  m  Ac- 

tjosl  58& 

ASSIGNMENT. 

i.  Of  Apprentices— See  Apprentice,  87. 
ii.  Of  Bail  Bond— See  Bail,  214. 
in.  Of  Breaches — See  Bono,  543. 
iv.  Of  Copyright— See  Copyright,  636. 
v.  Of  Terms — See  Landlord  and  Tenant, 
1398.  ♦ 

ASSUMPSIT. 

i.  When  Maintainable. 

1.  Generally,  147. 

2.  In  respect  of  Special  Contract,  148. 

(a)  Contract  rescinded,  148. 
(6)  Exchange  of  Goods,  149. 
(c)  Other  Cases,  149. 
(jd)  Bills  and   notes — See   Bills 

and  Notes,  512. 
(e)  Credit  not  expired — See  Sale, 

1934. 
(J)  Guarantie — See   Guarantee, 

1218. 
(g)  Landlord   and    Tenant — See 

Landlord    and    Tenant. 

1387. 
(A)  Sale— See  Sale,  1936. 
(t)  Work  and  Labour — See  Work 

and  Labour,  2270. 

3.  Instead  of  other  Actions — See  Ac- 

tion, 14. 
n.  Consideration  to  support. 

1.  What  sufficient  generally,  150. 

2.  Contracts  of  Forbearance,  150. 

3.  Agreements  which  are  Nada  Pacta, 

151. 
4  Illegal    Consideration — See    Con- 
tract, 605. 
nj.  For  Money  paid. 

1.  Request  and  Payment,  152. 

2.  On  Distresses,  153. 

3.  Damages  and  Costs,  153. 

4.  Contribution,  154. 

(a)  of  Damages,  154 

(6)  Without  Legal   Proceedings. 

154. 
(c)  Sureties— See  Surety,  2065. 

5.  Money  paid  by  Sheriffs,  154. 

6.  Expenses  of  Bail,  155* 
rv.  For  Money  lent,  155. 

v.  For  Money  had  and  received. 

1.  Generally,  156. 

2.  To  try  the  Right  to  an  Office,  156. 

3.  For  Foreign  Money  and  Securities, 

156. 

4.  To  recover  Money  paid. 

(a)  On  Moral  obligation,  156. 
(6)  On  Compulsion  of  Law,  157. 

(c)  On  Claim  of  Lien,  158. 

(d)  Under  Mistake  of  Facts,  15a 

(e)  On  Illegal  Contracts,  159. 
(/)  On  Failure  of  Consideration, 

159. 
)  Under  Fraud,  160. 
(&)  On  Forgery  of  Securities,  160. 
(0  On  Sale  of  Property— &e  Sale 

1912, 1935. 
(J)  OnWamrs-&cGAMnfo,1206. 

5.  By  owners  of  lost  Securities,  161. 

6.  From  Stakeholders  and  others,  16t. 

7.  From  Agents— See  Agent,  44. 
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ASSUMPSIT— continued. 

vi.  On  Account  stated,  163. 
vu.  Pleading  in  Assumpsit,  164. 
vm.  In  Particular  Cases. 

1.  Goods  sold— See  Sale,  1936. 

2.  Use  and  Occupation— See  Use  and 

Occo>atk>n,  2111. 

3.  Warranties— See  Warranty,  2147. 

4.  Work  and  Labour— See  Work  and 

Labour,  2270. 

5.  In  Case  of  Bankruptcy— See  Bank- 

rupt, 379. 

6.  In  case  of  Insolvency— See  Prison- 

er, 1833. 

7.  Limitation  of  Action— See  Limita- 

tion, 1457.  m 

ASYLUM--See  Lunatic,  1477. 

ATTACHMENT, 
i.  When  granted. 

1.  Against  officers  of  the  Court,  166. 

2.  For  Contempt  of  Process,  166. 

3.  For  Non-payment  of  Money,  167. 

4.  For  Non-performance  of  Awards, 

167. 

5.  For  other  Things,  169. 

6.  Against  Attorneys— See  Attorney, 

187. 
7. Sheriffs — See    Sheriff, 


8. 


1983. 
1053. 


Witnesses — See  Evidence, 


n.  Practice  on. 

1.  Rule  and  Writ,  169. 

2.  Affidavits,  170. 

3.  Service  of  Rule,  171. 

4.  Bail,  171. 

5.  Interrogatories,  172. 
in.  Proceedings  under,  172. 

ATTAINDER,  173. 
ATTESTATION— See  Evidence,  1089. 

ATTORNEY  AND  SOLICITOR. 

l  Articled  Clerks. 

1.  Persons  contracting,  174. 

2.  Service  under  Articles;  174 

3.  Assignment  and  Discharge,  175. 

4.  Inrolment,  175. 

5.  Right  to  become  Corporators— See 

Corporation,  646. 
ii.  Admission,  175. 
hi.  Certificate,  177. 
iv.  Rbadmission. 

1.  When  allowed,  178. 

2.  How,  and  on  what  Terms,  178. 

3.  Notice  of  Application,  179. 
v.  Privileges  of  Attorneys. 

1.  As  to  Arrest  and  Form  of  Proceed- 

ing, 179. 

2.  As  to  Courts  of  Requests,  181. 

3.  Venue,  181. 

4.  Serving  Offices,  182. 

6.  Practice  before  Justices,  182. 
6.  Other  Cases,  182. 


ATTORNEY  AND  SOLICITOR-HWtftiwed. 

vl  Duties  of  Attorneys. 

1.  Retainer,  182. 

2.  Conduct  of  Business,  184. 

3.  Dealing  with  Client,  185. 

4.  Admissions   by  — See    Evidence, 

1041. 

5.  Being  Bail— See  Bail,  221. 

&  Confidential  Communications — See 
Evidence,  1042. 

vn.  Authority  of  Attorneys,  186. 

vm.  Liability  of  Attorneys. 

1.  On  their  Undertakings,  186. 

2.  To  Attachment,  187. 

3.  To  Summary  Jurisdiction. 

(a)  Why,  and  in  what  Cases,  188. 
(6)  Striking  off  the  Roll,  188. 

(c)  As  to  Clerks,  189. 

(d)  Allowing  others  to  use  their 

Names,  189. 

(e)  Delivery    up   of  Documents, 

190. 

(/)  Payment  of  Money,  191. 

(g)  Payment  of  Costa,  191. 

(A)  Answering  Matters  of  Affida- 
vits, 192. 

(i)  Other  professional  Misconduct, 
192. 
4  For  Negligence. 

(a)  Conduct  ofCauses,  192. 

(6)  Investigation  of  Titles,  194. 

(c)  Annuities  and  Fines,  194. 

{d)  Client's  Money,  195. 

(e)  How  made  answerable,  195. 

(/)  When  a  Defence  to  Action, 
195. 

(g)  Limitation  of  Action — See  Li- 
mitation, 1458. 

5.  To  Action  of  Trespass,  195. 

6.  For  Slander  of  Title— See  Defama- 
tion, 831. 

7.  To  Messenger  in  Bankruptcy — See 
Bankrupt,  443. 

8.  To  Sheriff's  Officer— See  Sheriff, 
1999. 

rx.  Bill  of  Costs. 

1.  Signing  and  delivery. 

(a)  Statutes,  196. 

(b)  Items  of  Charge,  196. 

(c)  In  what  Cases,  197. 
{d)  Sufficient  Signing  and  Deli- 
very, 198. 

(e)  Omission,  198. 

2.  Contents,  198. 

3.  Taxation, 
(a)  When  allowed,  199. 
(6)  Proceedings  to  tax,  200. 
(c)  Costs  of  Taxation,  201. 
(rf)  Items  of  Charge,  202. 
(e)  Costs  between  Party  and  Party 

—See  Costs,  700. 

4.  Recovery  of  Bill  by  Action,  202. 

5.  Security  for  Costs,  203. 

6.  Payment  of  Bill,  204 
x.  Lien  for  Costs. 

1.  To  what  Extent,  204. 

2.  For  what  Costs,  205. 

3.  On  Debt  and  Costs  recovered,  205. 
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ATTORNEY,  &c.  Lien  for  Cam-continued. 

4.  On  Person  of  Defendant,  206. 

5.  On  Property  recovered  in  Equity, 

206.  J 

6.  When  extinguished. 

(tf)  By  Settlement  of  Parties,  206. 

(6)  By  other  Means,  207. 
xl  Agent  in  Town,  207. 
xii.  Change  of  Attornies,  208. 
xul.  Actions  against  Attornies,  208. 
xrr.  Other  Things. 

1.  Bankruptcy  of  Attornies— &e  Bank- 

rupt,  273. 

2.  Contracts,  Validity— See  Contract, 

617. 

3.  Defamation  of  Attornies — See  De- 

famation, 926. 

4.  Power  of  Attorney — See  Agent,  35 ; 

Deed,  899. 

5.  Production  of  Papers— See  Evi- 

dence,  1044. 

6.  Solicitors  in  Bankruptcy— &e  Bank- 

rupt, 440. 

ATTORNEY-GENERAL See   Barrister, 

460. 

ATTORNMENT— See  Landlord  and  Tenant, 
1416. 

AUCTION-^*  Sale,  1941. 

AUDITA  QUERELA,  209. 

AUDITORS— A*  Account,  2. 

AUTRE  FOIS  ACQUIT-^&s  Criminal  Law, 
840. 

AVOWRY— Set  Refletin,  1873. 

AWARD— See  Arbitration,  111— Common, 
600. 

B. 
RAIL 

l  Form  and  Nature  or  Bail-bond. 

1.  General  Requisites,  211. 

2.  Giten  by  Initials  only— See  Prac- 

tice, 176. 

3.  Misnomer  in — See  Misnomer,  1505. 

4.  Manner  of  Arrest — See  Sheriff, 

1975. 
il  Discharge  of  Bail-bond. 

1.  By  Surrender  of  Principal,  212. 

2.  By  other  Means,  213. 
ill.  Forfeiture  of  Bail-bond. 

1.  By  not  firing  Bail,  213. 

2.  By  putting  in  disqualified  Persons. 

214. 

3.  Irregular  Proceedings,  214. 
rr.  Assignment  of  Bail-bond. 

1.  Statute,  and  Form,  214. 

2.  Effect  of  Assignment,  and  Suit,  215. 

3.  Waiver  of  Assignment 

(a)  By  Excepting  to  Bail,  215. 

(6)  By  proceeding  against  Sheriff; 
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BAIL— continued, 

v.  Actions  on  Bail-bonds. 

1.  In  what  Court,  215. 

2.  Pleadings,  215. 

3.  Practice. 

(a)  As  to  Appearance,  216. 
(6)  Staying  Proceedings  on  Terms, 
217. 

(c)  Necessary  Affidavit,  217. 

(d)  Bond    standing    as    Security, 

218. 

(e)  Payment  of  Costs  and  other 

Terms,  219, 

(/)  As  to  Judgment,  219. 

vl  Rights  and  Liability  of  Bail  to  the 

Sheriff,  219. 
vn.  Deposit  of  Money  in  Lrxu  of  Bau. 

1.  Statutes,  219. 

2.  When  Defendant  may  take  out  of 

Court,  220. 

3.  When  Plaintiff  entitled,  220. 

4.  Practice,  224. 

vdx  Who  may  be  Bail  above. 

1.  Attorneys,  and  their  Clerks,  221. 

2.  Officers  of  Courts,  222. 

3.  Bankrupts,  and  Insolvents,  222. 

4.  Peers,  and  Members  of  Parliament, 

222. 

5.  Persons  indemnified,  222; 

6.  Persons  under  other  Circumstances, 

223. 
ix.  Qualification  of  Special  Bail. 

1.  Housekeepers,  223. 

2.  Estate,  224. 

3.  Property,  224. 
x.  Putting  in  Bail. 

1.  When  to  be  put  in,  224. 

2.  How  put  in. 

(a)  Number,  225. 
(6)  Court,  225. 

(c)  County,  225. 

(d)  Action,  225. 

3.  Recognizance,  226. 

4.  Bail-piece,  226. 

5.  Officer's  Fee?,  226. 

6.  Amendment— See  Amendment,  49. 

7.  Misnomer — See  Misnomer,  1505. 

8.  Sheriff's  putting  in  Bail—See  She- 

riff, J  984. 
xi.  Notice  of  Bail. 

1.  When  necessary,  226. 

2.  Description  of  Bail,  226. 

3.  Residence,  227. 

4.  Service,  228. 

5.  Irregular  Notice,  228. 
in.  Exception,  228. 

xiii.  Notice  of  Justification. 

1.  Description  of  Bail,  229. 

2.  For  what  Day,  230. 

3.  What  Notice,  230. 

4.  Form,  230. 

5.  Service,  230. 

6.  After  Change  of  Attorney— See  At- 

torney, 208. 
xrr.  Adding  Bail,  and  Giving  Time. 

1.  Changing  Bail,  231. 

2.  When  Bail  become  disqualified,  231. 

3.  To  amend  Proceedings,  232. 
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BAIL,  Adding  Bail,  &c— continued.  ' 

4  Other  Cases,  233. 
5.  Practice,  233. 
zv.  Justification  or  Bail. 

X.  When  necessary,  233. 

2.  When  to  be  done,  233. 

3.  When  waived.  234. 

4.  Mode  of  Proceeding,  234. 

5.  By  Affidavit,  235. 

6.  In  what  sum,  235. 

7.  Opposition. 

(a)  How  conducted,  236. 

(6)  Costs,  237. 

(c)  Commitment,  239. 

8.  After  Change   of  Attorney— <S«« 
Attorney,  208. 

zvi.  Putting  in  and   Justifying   at   same 

time,  239. 
xyil  Allowance  of  Bail. 

1.  Necessity,  239. 

2.  Setting  aside,  239. 
zvm.  Liability  of  Bail. 

1.  When  liable,  240. 

2.  To  what  amount,  240. 
xix.  Discharge  of  Bail. 

1.  By  Render  of  Principal,  241. 

(a)  What  Bail  may  Render,  241. 
(6)  When  Render  may  be  made, 
242. 

(c)  Enlargement  of  Time,  243. 

(d)  Defendant  in  Criminal  Cus- 

tody, 244. 

(c)  Defendant  in  other  Custody, 
244. 

(/)  Mode  of  Render,  245. 

(g)  Notice  of  Render,  245. 

(A)  Right  of  Bail  to  take  Princi- 
pal, 246. 

2.  By  Bankruptcy  of  Principal,  246. 

3.  By  Insolvency  and  Lunacy  of  Prin- 

cipal, 248. 

4.  By  Principal  becoming  Privileged, 

248. 

5.  By  Death  of  Principal,  24a 

6.  By  Course  of  Proceeding. 

(a)  Delay,  248. 

(6)  Taking  Cognovit,  248. 

(c)  Part  levy  in  Execution,  249. 

(d)  Arrangement   with  Princi- 

pal, 249. 

7.  Py  other  Means,  249. 

8.  Application  for  Discharge,  250. 

9.  By  Variance—See  Practice,  1763. 
10.  By     Misnomer — See     Misnomer, 

1503. 
xx.  Proceedings  against  Bail. 

1.  Ca.  sa.  against  Principal,  250. 

2.  By  Action,  251.. 

3.  By  Scire  Facias. 

(a)  Sci.  fa.  lodged,  251. 
(6)  Form  of  Sci.  fa.  252. 

(c)  Necessity  for  Summons,  252. 

(d)  Appearance,  253. 

(e)  Pleadings,  253. 

4.  Staying  Proceedings. 

(a)  On  ground  of  Writ  of  Er- 
ror, 254 
(6)  Other  Cases,  254 


BAIL,  Proceedings  against — continued. 

5.  Amendment  of  Proceedings — See 
*       Amendment,  49. 

xzL  Bail    on    Removal    from  Inferior. 
Courts,  254 

xxiL  Bail  in  Error. 

1.  Statutes,  255. 

2.  When  necessary,  256. 

3.  Putting  in. 

(a)  When,  257. 
(6)  What  Amount,  257. 
(<Q  Character  of  Bail,  257. 
(a)  Recognizance   and   Proceed- 
ings, 258. 
4  Justification  and  Notice,  258. 

5.  Changing,   adding,   and   giving 

Time,  258. 

6.  Liability,  258. 

xxm.  Bail  in  Particular  Cases. 

1.  On   Attachment — See  Attach- 

ment, 171. 

2.  Criminal  Cases — See  Criminal 

Law,  832. 

3.  In  Courts  of  Equity— -See  Ne  Ex- 

eat Regno,  1518. 

4.  Outlawry — See  Outlawry,  1537. 

5.  Husband    and  Wife— -See   Hus- 

band and  Wife,  1248. 

xnv.  Other  Things. 

1.  Affidavit  to   hold   to   Bail— Set 

Arrest,  131. 

2.  Arrest  of  Bail— See  Arrest,  126. 

3.  Contracts  respecting  putting  in — 

See  Contract,  618. 
4  Recovery  of  Expenses — See  As- 
sumpsit, 155. 

5.  Contribution  —  See  Assumpsit, 

135. 

6.  Common  Bail — See  Practice, 

1769. 

BAILIFF— See  Sheriff,  1971. 

BAILMENT, 
i.  Warehousemen,  259. 
ii.  Hirers  of  Property. 

1.  Generally,  259. 

2.  Horses— See  Horse,  1224 
m.  Other  Bailees. 

1.  Generally,  259. 

2.  Carriers— -See  Carrier,  548. 

3.  Dock  Companies— See  Ship,  2043. 
4  Innkeepers— See  Innkeeper,  1280. 
5.  Wharfingers-^See  Wharf,  2178. 

iv.  Lien  of  Bailee — See  Lien,  1450. 
v.  Remedies— See  Assumpsit— Case — Tres- 
pass— Trover. 


BANK  OF  ENGLAND— See  Public  Company, 
1846. 

BANKERS. 

i.  Statutes,  260. 

u.  Authority  and  Duty,  260. 
in.  Failure  of  Bankers,  262. 
xv.  Lun  or  Bankers,  262. 
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BANKERS— continued. 

r.  Payments  to— See  Debtor  and  Creditor, 

897. 
▼i.  When  allowed  Interest    See  Interest, 
1361— Usury,  2121. 

BANKRUPT.  " 

i.  Statutes  in  Bankruptcy,  267. 
n.  Jurisdiction  in  Bankruptcy. 

1.  Court  of  Bankruptcy,  267. 

2.  Court  of  Review,  267. 

3.  Lord  Chancellor,  268. 
m.  Who  may  be  Bankrupts. 

1.  Statute,  268. 

2.  Particular  Persons. 

(a)  Executors,  269. 
(6)  Infants,  269. 

(c)  Married  Women,  269. 
{d)  Lunatics,  269. 

3.  Requisites  of  Trading,  269. 

4  Agents,  Brokers,  and  Factors,  271. 

5.  Builders,  271. 

6.  Companies,  Members  of,  271. 

7.  Farmers,  271. 

&  Horse  Dealers,  272. 
9.  Innkeepers,  etc.  272. 

10.  Manufacturers,  272. 

11.  Merchants,  273. 

12.  Parliament,  Members  o£  273. 

13.  Scriveners,  273. 

14  Ship-owners  and  Underwriters,  273. 

15.  Other  Persons,  273. 

16.  Proof  of  Trading,  274 

17.  Decision  of  Question,  274 
it.  Act  or  Bankruptcy. 

1.  Nt™  .nd   Requbi*.  g^erdJy, 

2.  Departing  the  Realm,  275. 

3.  Departing    from     Dwelling-house, 

275. 
4  Otherwise  absenting  himself, 
(a)  From  what  Place,  277. 
(6)  What  an  absenting,  277. 

6.  Beginning  to  keep  House. 

(a)  What  a  Denial,  27a 
(6)  At  what  Place,  280. 
(e)  To  what  Creditor,  280. 

(d)  Eflfect  of  subsequent  Acts, 

280. 
&  Fraudulent   Arrest  or   Execution, 
281. 

7.  Lying  in  Prison,  281. 

a  Escape  from  Prison,  282. 
9.  Fraudulent  Transfer. 

(a)  Statute,  282. 

(6)  Of  all  Estate  for  all  Credi- 
tors, 282. 

(c)  Of  all  Estate  to  a  particular 

Creditor,  282. 

(d)  Of  part  of  Estate  to  a  par- 

tieular  Creditor,  283. 

(e)  In  case  of  Partnership,  284 
(/)  Other  Conveyances,  284. 
if)  Who  estopped,  285. 

10.  Fraudulent  Surrender  of  Copyholds, 

285. 

11.  Declaration  of  Insolvency,  285. 

12.  Petition  to  Insolvent  Court,  285. 
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BANKRUPT,  Act  of  Bankruptcy— «mtfm*«<*. 
13.  Giving  Money  or  Security  to  Peti- 
tioning Creditor,  285. 
14  Concerted  Act  of  Bankruptcy,  285. 

15.  Members  of  Parliament,  286. 

16.  Joint  Commission,  286. 

17.  Proof  of  Act  of  Bankruptcy. 

(a)  Before  Commissioners,  287. 
(6)  In  Actions,  287. 
y.  Petitionino  Creditor. 

1.  Who  may  be,  288. 

2.  Duty  of,  289. 

3.  Liability. 

(a)  Generally,  290. 

(b)  To    Messenger— See    Div. 

.  Messenger,  442. 

vi.  Petitioning  Creditor's  Debt. 

1.  Amount,  290. 

2.  Time  of  Accruing. 

(a)  Whilst  Bankrupt  a  Trader, 

•290. 
(6)  BeforeActofBankrnptcy^91. 

(c)  Another  Act  of  Bankruptcy, 

292. 

3.  Must  not  be  discharged,  293. 

4  Must  be  maintainable  by  Action, 
293. 

(a)  Parties,  293. 

(b)  Statute  of  Limitations,  293. 

(c)  Insolvent's  Discharge,  293. 

'  (d)  Debts  due  on  Judgmenta£93. 

(e)  Other  Cases,  294 

5.  Proof  under  Fiat,  294 

6.  Proof  in  Actions,  295. 

7.  Substitution,  296. 

8.  Under  joint  and  separate  Fiats,  296. 

9.  Forfeiture,  296. 
vu.  Docket. 

1.  Affidavit  of  Petitioning  Creditor, 

296. 
%  Bond  of  Petitioning  Creditor,  297. 

3.  Assignment  of  Bond,  297. 

4.  Several  Applications  for  Dockets, 

29a 

5.  Fiat  in  Town  or  Country,  299. 

6.  Action  for  maliciously  suing — See 

Case,  566. 
▼in.  Fiat  or  Commission. 

1.  Issuing,  299. 

2.  Operation  of  Commission. 

(a)  Generally,  300. 

(6)  As  Abatement  of  Action — 
See  Action,  22. 

(c)  On  Annuities  See  Annui- 
ty, 69. 

(rf)  As  a  Revocation  of  Submis- 
sion— See  Arbitration, 
102. 

(e)  As  a  Discharge  of  Bail — See 
Bail,  246. 

(/)  As  to  Security  for  Costs— 
See  Costs,  697. 

3.  Form  of  Commission. 

(a)  Statement  of  Trading,  301. 
(6)  Description  of  Bankrupt^l. 
(c)  Amendment,  302. 
4  Validity. 

(e)  Bankrupt's  Instance,  302. 
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BANKRUPT,  Fut,  &&— continued. 

(e)  In  breach  of  Faith,  302. 

(c)  For  a  particular  Object,  303. 

(d)  Fraud,  303.  ♦ 

(e)  After  a  former  Commisaion, 

303. 
(/)* Where  Three  Commiiaions, 

305. 
(g)  After  Composition  and  Com- 

mission,  305. 
(A)  After  a  Scotch  Sequestration, 

306. 
5.  Impeachment  of  Validity, 
(a)  By  Bankrupt,  306. 
(6)  By  other  Persons,  30& 
&  Abatement  by  Death,  309. 

7.  Renewed  Fiat,  310. 

8.  Auxiliary  Commissions,  310. 

9.  Joint  or  Separate  Fiat 

(a)  Validity,  310. 
(6)  Proceedings  when  both  are 
issued,  311. 
a.  Declaring  Party  a  Bankrupt. 
1.  Adjudication,  311. 
9.  Advertisement  in  Gazette,  312. 
3.  Disputing  Adjudication,  312. 
x.  Proof  o.  ■  Debts.    J 

1.  Generally,  312. 

2.  Nature  of  Debt 

(a)  Must  be  liquidated,  313. 

(6)  Must  have  accrued  before  Act 

of  Bankruptcy,  313. 
(c)  When  discharged,  314. 
(«/)  Illegal,  314. 
(e)  Against  Bankrupt  Assignees, 

315. 

3.  Annuities. 

(a)  Proof  for,  315. 

(6)  Mode  of  Valuation,  316. 

(c)  Annuity  Sureties,  316. 

4.  Apprentice  Fees,  317. 

5.  Attachments,  and  Orders  for  Pay- 

mentof  Money,  317. 

6.  Bastardy  Liabilities,  317. 

7.  Bills  and  Notes,  317. 
a  Bonds,  319. 

9.  Contingent  Debts,  and  Debts  paya. 
ble  at  a  future  Time, 
(a)  Statute,  320. 
(6)  Contingent  Debts,  320. 
(c)  Debts  payable  at  a  future  Day, 

321. 
(<Z)  Policies  of  Insurance,  321. 

10.  Covenants,  321. 

11.  Debts  compounded  for,  321. 

12.  Interest,  322. 

13.  Marriage  Contracts,  322. 

14.  Overseers,  324. 

15.  Rent,  324. 

16.  Stock  Contracts,  325. 

17.  Proof  by  Sureties. 

(a)  Statute,  325. 

(b)  Who  are  Sureties. 

(c)  Bail,  327. 

(a)  Surety   must   have   satisfied 
Debt,  327. 
ia  Proof  against  Trustees,  32a 
1*  Wages,  m 


BANKRUPT,  Proof  of  Thorn—continued. 

20.  Creditors  holding  Securities. 

(a)  Statute,  329. 

(b)  Mortgage  Debts,  329. 

(c)  Property  pledged,  331. 
(</)  Lien,  332. 

(e)  Foreign  Attachment,  332. 
(/)  Securities  of  Bankrupt  and 

others,  332. 
(g)  Of  others  alone,  332. 

21.  By  whom  proof  may  be  made. 

(a)  Particular  Creditors,  332. 
(6)  Agents  for  Creditors,  333. 
(c)  Bankrupt  himself,  333. 

22.  When  proof  may  be  made,  333. 

23.  Proceedings  to  claim  Proof,  333. 
34.  Amount  to  be  proved,  334. 

25.  Effect  of  Proof. 

(e)  Abandonment  of  Suit,  334. 
(6)  Relinquishment  of  Right  to 
sue,  335. 

(c)  Relinquishment  of  Securities, 

337. 

(d)  Discharge  of  Bankrupt,  337. 

26.  Reduction  and  expunging  ProoC 

(e)  By  Commissioners,  337. 

(b)  By  Court,  338. 

27.  Proof  against  Joint   or    Separate 

Estate, 
(a)  Joint  Debt  against  Separate 

Estate,  338. 
(6)  Partnership  Debts,  339. 

(c)  Election  of  Creditors,  340. 
2a  Proof  against  several  Estates. 

(a)  Bills  and  Notes,  341. 
(6)  Joint  Adventures,  342. 
(c)  Adjustment  between  Estates, 
342. 

29.  Proof  by  Partners. 

(a)  Solvent  Partner,  342. 

(6)  Retired  Partner,  343. 

(c)  Solvent  joint  Adventurer,  344. 

(<*)  Distinct  Firms,  344. 

30.  Privilege  from  Arrest^-&e  Arrest, 

143. 

zi.  Assignment. 

1.  Generally,  344. 

2.  Provisional  Assignment,  345. 

3.  Freehold  Property,  345. 

4.  Copyhold  Property,  346. 

5.  Leasehold  Property. 

(a)  Generally,  346. 

(6)  Covenant  not  to  assign,  347. 

(c)  Proviso  to  be  void,  347. 

(d)  Assignees'  Election,  347. 

(e)  In  whom  Term  is  vested,  349. 

6.  Powers,  349. 

7.  Offices  and  Places,  350. 
a  Personal  Property. 

(a)  Generally,  350. 
(6)  Ships,  350. 
<e)  Patent  Rights,  352. 
9.  Choses  in  Action, 
(a)  Contracts,  352. 
(6)  Bills,  Notes,  and  Checks,  353. 
(e)  Policies  of  Insurance,  355. 
(d)  Legacies,  355. 
(«)  Annuities,  355. 
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BANKRUPT,  Atmsmrv— continued. 
(/)  Stock,  35a 

Kg)  Right  of  Action,  356. 

10.  Reputed  Ownership. 

(«)  Statute,  357. 

(ft)  Property  within  the  Statute. 

357. 
(e)  Requisite  Possession,  357. 

(d)  Partnership  Property,  359. 

(e)  After  Execution,  361. 
(/)  When  leased,  361. 

(r)  On  Sale  or  Return,  363. 

(  A  )  Goods  sold  but  not  delivered. 

363. 
(t)  For  a  specific  Purpose,  363. 
(J)  Other  Cases,  365. 

11.  Bankrupt's  Possesion  in  Autre  Droit 

(«)  Trustees,  365. 

(ft)  Friendly  Societies,  365. 

(c)  Bankers  of  Public  Bodies,  366. 

(rf)  Personal  Representatives,  366. 

(e)  Other  Cases,  366. 

12.  Bankrupt's  Property  in  Possession  of 

others. 
(*)  Specific  Appropriation,  367. 
(ft)  Goods  purchased  but  not  deli- 

▼ered,  367. 
(c)  Goods  returned  to  Seller,  367. 

13.  Property  of  Bankrupt's  Wife,  368. 
14  Proof  of  Assignment,  36U 

15.  Effect  on   Goods  in  Transitu— See 

Sate,  1939. 

16.  Conflicting  Claims- — See    Sheriff, 

1993. 


BANKRUPT,  Amiqhimm    continued. 

8.  Actions  by  and  against  Assignees, 
(a)  Limitation,  379. 
(ft)  What  Form  of  Action,  379. 

(c)  What  cause  of  Action,  380. 

(d)  Parties,  380. 
(«)  Pleadings,  381. 
(/)  Practice,  382. 


L  Official 

(«)  Appointment  and  Office,  368. 
(A)  Duty  and  Authority,  369. 
t«;  Kemunerauon,  d<l. 

2.  Choice  of  Creditors'  Assignees. 

(«)  Who  may  be,  371. 
(ft)  When  and  how  made,  372. 
(<?)  Certificate  of  Choice,  372. 
(d)  Jurisdiction  to  control,  372. 
(*)  Where  joint  and  separate  Fiats, 
373. 

3.  Removal  of  Assignees. 

(«)  For  what  Cause,  373. 
(ft}  Proceedings,  374. 

4.  Appointment  of  new  Assignees,  374. 

5.  Rights  and  authority  of  Assignees. 

(«)  To  repay  their  Expenses,  375. 
(ft)  To  act  for  each  other,  375. 
(c)  As  to  Solicitor-^&e  Div.  So. 
ucitor,440. 

6.  Duties  of  Assignees. 

(a)  Generally,  376. 
(ft)  To  sell  Estate,  376. 

(c)  To  keep  Accounts,  377. 

(d)  To  distribute  Estate,  377. 

7.  Liability  of  Assignees. 

(«)  For  Losses,  37a 

(ft)  Retaining  Money,  378L 

(c)  When  Bankrupt  carries  on  Bu- 

siness, 379. 

(d)  To  8oucitof_4ee  Div.  Solici- 

tor, 440. 


(g)  Costs,  382. 


Affidavits  of  Debt  by—See  Ar- 
rest,  J  39. 

9.  Suits  in  Equity  by  and  against  As- 
signees. 
(a)  Practice,  383. 
(ft)  Consent  of  Creditors,  383. 
10.  Reference  to  Arbitration  by  Assignees, 
383. 
xm.  Protected  Transactions. 

1.  Statutes,  383. 

2.  What  a  Preference,  385. 

3.  Attachments,  386. 

4.  Mortgages,  387. 

5.  Delivery  of  Bills  as  Security,  387. 

6.  Delivery  of  Goods  as  Security,  388. 

7.  Sale  of  Goods,  389. 

8.  Gifts  of  Money. 

(«)  To  Children,  390. 
(ft)  Other  Gifts,  391. 

9.  Payments  by  or  on  account  of  Bank- 

rupts, 
(a)  Under  Legal  Compulsion,  391, 
(ft)  Claims  of  Lien,  392. 
(e)  By  Bills,  392. 
(</)  Other  Payments,  393. 

10.  Payments  to  Bankrupts,  394. 

11.  Partnership  Transactions,  394. 

12.  Other  Things,  396. 
xiv.  Operation  op  Executions. 

1.  Verdict  and  Judgment  before  Bank- 

ruptcy, 396. 

2.  Verdict  before  and  Judgment  after. 

396. 

3.  Both  Verdict  and  Judgment  after. 

397. 

4.  Judgment  by  Default  or  Gmfession, 

39a  ^^ 

5.  Proceedings  by  Assignees.  399. 

6.  Costs,  400. 

7.  Other  Things,  400. 

8.  Partial  Satisfaction,  401. 

zt.  Operation  op  Crown  Process,  401. 
zvx.  Set-off  and  Mutual  Debts. 

1.  Generally,  402. 

2.  Agents,  403. 

3.  Bills  and  Notes,  403. 

4.  Joint  or  Separate  Debts,  404. 

5.  Insurance  Cases,  404 

6.  Created  by  Contract,  405. 

7.  Proceedings  by  Assignees,  406. 

8.  Other  Debts,  407. 

9.  Proof  of  Setoff,  407. 
10.  Petition,  407. 

xvn.  Dividend. 

1.  Audit  of  Accounts,  407. 

2.  Declaring,  407. 

3.  Who  entitled,  408. 
4  Remedies  for,  409. 

5.  Unclaimed  Dividends,  410. 


TABLE  OF  TITLES. 


BANKRUPT— continued. 
xvul  Interest  on  Debts,  411. 
xoc.  Bankrupt. 

1.  Surrender,  Examination,  and  Com- 

mitment 
(a)  Statutes,  411. 
(6)  When  in  Custody,  412. 

(c)  Enlargement  of  Time,  412. 
(rf)  Proceedings  to  examine,  413. 
(e)  Cause  of  Commitment,  414. 
(/)  Warrant  of  Commitment,  414 
(?)  Re-examination,  415. 

(A)  Habeas  Corpus,  416. 

2.  Privilege  from  Arrest 

(a)  During  Examination,  416. 
(6)  After  Certificate,  418. 
'c)  Discharge  when  in  Custody, 
418. 

(d)  Proceedings   for    Discharge, 

419. 

3.  Allowance. 

(a)  During  Examination,  419. 
(6)  Out  of  Estate,  419. 
(c)  Where  Joint  and  Several  Es- 
tates, 420. 
4  Duty  of  Bankrupt,  420. 

5.  Rights  of  Bankrupt 

(a)  Surplus,  420. 

(6)  Future  Property,  421. 

(c)  After  Bankruptcy,  422. 

6.  Liability  on  new  Promise,  422. 

7.  Actions  by,  423. 

&  Bankrupt's  Wife,  423. 
9.  Criminal  Offences  by— Ste  Crimi- 
nal Law,  786. 
10.  Eligibility  as  Bail-^See  Bail,  246. 
xx.  Certificate. 

1.  Generally,  423. 

2.  Signature  of  Creditors,  423. 

3.  Execution  by  Commissioners,  424. 

4.  Allowance,  424 

5.  Staying,  425. 

6.  Recalling,  426. 

7.  When  void. 

(a)  Contractor  Signature,  427. 

(6).  Gaming,  427. 

(c)  Other  Causes,  427. 

8.  Effect  as  a  Discharge. 

(a)  Generally,  428. 

(b)  Foreign  Discharge,  428. 

(c)  Bankrupt  an  Assignee,  429. 
(rf)  How  available  in  Actions,  429. 
(c)  Of  Bail— See  Bail,  246. 

9.  Proof  of,  429. 

xxi.  Supersedeas  and  Annulling. 

1.  Jurisdiction  and  Practice,  430. 

2.  Defective  Proceedings,  430. 

3.  Delay  in  Prosecution,  431. 

4.  Petitioning  Creditor  taking  Money, 

£c,431. 

5.  Acceptance  of  Composition,  432. 
'     6.  Consent,  432. 

7.  Proceedings. 

(a)  Within  what  Tune,  432. 

(6)  Petition,  433. 

(c)  Practice,  433. 
&  Effect,  434 
ft  Procedendo,  434 


BANKRUPT— <xmtitmed. 
xxii.  Issue  to  try  Validity,  434 
xxiil  Commissioners. 

1.  Generally,  435. 

2.  Examination  and  Discovery  of  Pro- 

perty, 
(a)  Who  may  be  examined,  436. 
(6)  What  Questions,  436. 
(c)  Compelling  Attendance,  437. 
(<S)  Expenses  of  Witnesses,  438. 
(e)  Commitment,  438. 
(/)  Jurisdiction  over,  439. 

3.  Actions  against,  439. 

4  Protection  of  Persons  from  Arrest — 
See  Arrest,  143.   - 
xxiv.  Solicitor. 

1.  Authority  and  Duty,  440. 

2.  Bill  for  Costs. 

(a)  Taxation,  440. 
(6)  Recovery,  442. 

3.  Lien  for  Costs,  442. 
xxv.  Messenger. 

1.  Duty  and  Authority,  442. 

2.  Fees,  443. 

xxvl  Evidence  in  Bankruptcy. 

1.  Generally,  444 

2.  Examinations,  444. 

3.  When  no  Proof  of  Requisites  neces- 

sary, 445. 
4  When  Depositions  Evidence,  446. 

5.  Notice  to  Dispute. 

(a)  Necessity,  447. 
(6)  Practice,  448. 
(c)  Effect,  44a 

6.  Witnesses. 

(a)  Petitioning  Creditor,  449. 

(6)  Other  Creditors,  449. 

(c)  Bankrupt,  449. 
xxvn.  Pleadings  in  Bankruptcy,  451. 
xxviil  Practice  in  Bankruptcy. 

1.  Practice  in  Court  of  Review,  453. 

2.  Petition. 

(a)  Signing  and  Attestation,  454 
(6)  Affidavit  to  support,  455. 
(c)  Service,  456. 
(<Z)  Hearing,  456. 
(e)  Appeal  and  Rehearing,  458. 
xxix.  Proceedings. 

1.  Inrolment,  458. 

2.  Inspection,  459. 

3.  Custody,  459. 

BANNS  OF  MARRIAGE— &e  Husband  and 

Wife,  1233. 

BARGAIN  AND  SALE— See  Deed,  899. 

BARON   ANl)   FEME— See    Husrand    and 

Wife,  1233. 

BARRATRY— &e  Insurance,  133. 

BARRISTER,  460. 

BASTARD. 

l  Who  aix  Bastards,  and  bow  proved 

TO  RE  SO,  461. 
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BASTARD— emtiMM*. 
n.  Filiation. 

1.  Jurisdiction  of  Justices  and  Ses- 

sions, 462. 

2.  Examination  of  Mother,  463. 

3.  Who  may  apply  lor,  463. 

4.  Form  of  Order,  463. 

5.  Appeal  lo  the  Sessions,  464. 
m.  Indemnity  to  the  Parish. 

1.  Bond,  464. 

3.  Deposit,  or  other  Security,  465. 
it.  Liability  or  Parish,  465. 
▼.  Custody  op  Child,  465. 
tl  liability  of  putative  father. 

1.  On  Order  of  Affiliation,  466. 

£  Independent  of  Order,  466. 
▼n.  Rights  to  Inherit,  466. 
Yin.  Marriage  of  Bastards— See  Husband 

and  Wipe,  1233. 
ix.  Settlement  of  Bastards-^  Poor,  1676. 
x.  Concealment  or  Birth  or  Burning 

See  Criminal  Law,  747. 

BATHING— See  Sea,  1951. 

BATTERY— See  Trespass,  2079. 

BAWDY  HOUSE,  467. 

BENEFICE— See  Ecclesiastical  Law,  956. 

BENEFIT  SOCIETIES-^*  Friendly   So. 

r,  1193. 


BERWICK-UPON-TWEED,  467. 

BILL. 

l  Or  Exceptions — See  Evidence,  1116. 
n.  Or  Lading— See  Shit,  2039. 
m.  Or  Particulars — See  Practice,  1771. 

BILLETING— Sm  Army  and  Navy,  124. 

BILLS  OF   EXCHANGE   AND  PROMIS- 
SORY  NOTES. 
L  Parties. 

1.  Corporations,  468. 

2.  Infants,  469. 

3.  Agents,  469. 

4.  Husband  and  Wife,  470. 

5.  Joint  or  several,  470. 

6.  Alien — See  Foreigner,  1184 

7.  Partners— See  Partner,  1557. 

8.  Personal  Representatives— See  Ex- 

ecutor, 1133. 
n.  Form  and  Operation. 

1.  Payable  at  all  events,  471. 

2.  Acknowledgments  merely,  472. 

3.  Ambiguous  as  Bills  or  notes,  473. 
4  Qualifying  Stipulations,  473. 

5.  Fictitious  Payees,  473. 

6.  Other  Point*  of  Form,  474. 
m.  Amount  under  £5,475. 

rv.  Stamps,  475. 
r.  Made  Abroad*  477. 


1.  When  considered  as  issued,  478. 
&  What  a  material  Alteration,  47a 
3.  Proof  of  Circumstances,  480. 


BILLS  OF  EXCHANGE,  &c.— continued. 
vn.  Transfer. 

1.  To  what  extent  negotiable,  480. 

2.  When  issued  in  Blank,  481. 

3.  After  Maturity,  481. 

4  After  Death  or  Bankruptcy,  482. 

5.  Of  stolen  or  lost  Bills,  483. 

6.  Conditional  or  qualified,  483. 

7.  Proof  of  Indorsement,  464 

8.  Without  Indorsement,  485. 

Tin.  Acceptance. 

1.  Necessity  and  Manner  of  Present- 

ment, 486. 

2.  Time  of  Presentment,  486. 

3.  Protest  and  Notice  of  Refusal,  487. 
4  What  is  an  Acceptance. 

(a)  Statute,  487. 

(6)  Acceptance  in  Blank,  488. 

(c)  Keeping  Bill,  48a 

(d)  By  Letter,  488. 

(e)  Undertaking  to  accept,  489. 

8.  Conditional  or  qualified,  489. 

9.  Proof  of,  490. 

10.  Revocation  and  cancelling,  491. 

ix.  Presentment  for  Payment. 

1.  Necessity,  491. 

2.  At  what  Time,  492. 

3.  What  are  Laches,  492. 

4.  Within  what  Hours,  493. 

5.  To  whom  and  where,  494 

x.  Notice  of  Dishonour. 

1.  No  Effects,  496. 

2.  Bill  or  Note  specially  payable,  497. 

3.  Ignorance  ofPlace  of  Residence,  497. 
4  In  other  Cases,  497. 

5.  By  and  to  whom,  498. 

6.  What  must  be  stated,  499. 

7.  At  what  Place  given,  499. 

8.  Transmission  by  Post,  500. 

9.  Within  what  time,  501. 

10.  How  proved,  502. 

11.  Consequence  of  Neglect,  503. 

12.  When  waived,  503. 
xl  Protest  for  Non-Payment. 

1.  When  necessary,  504 

2.  How  made  and  proved,  505. 

xu.  Acceptor  and  Maker. 

1.  To  what  amount  liable,  506. 

2.  When  for  Accommodation,  506. 

3.  Discharge  by  Payment  or  Release, 
507. 

4  by  Non-Presentment,  508. 

5.  —  by  other  Means,  509. 
xm.  Drawer  and  Indorsor. 

1.  Liability,  509. 

2.  Discharge,  510. 
xrv.  Actions  on. 

1.  Form  and  Parties,  512. 
%  At  what  Time,  512. 

3.  When  lost  or  destroyed,  513. 
4  Amount  recoverable. 

(a)  Interest,  513. 

(6)  Re-Exchange,  514 

(e)  Costs  and  Expenses,  515. 

5.  Staying  Proceedings,  515. 

6.  For  Consideration  under  common 
Counts,  516. 

7.  Pleadings,  517. 
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BILLS  OF  EXCHANGE,  &c  Actions  ow—l 
continued. 
i  8.  Evidence. 

(a)  Generally,  519. 
(o)  To  vary  Terms,  519. 

(c)  Declarations  and  Ad  missiona,520. 

(d)  Proof  of  Consideration,  530. 

(e)  Proof  of  Payment,  521. 
9.  Witnesses,  531. 

10.  Costs— &e  Costs,  661. 

11.  In  respect  of  Special  Contract — See 

Assumpsit,  148. 

12.  Recovery  of  Money  paid  on  lost  Bills 

—See  Assumpsit,  161. 
XT.  Defence  to  Actions  on. 

1.  Indulgence,  or  Bargain  for  Renewal, 

523. 

2.  Want  or  Insufficiency  of  Considera- 

tion, 533. 

3.  Forgery,  535. 

4.  Illegality  of  Consideration, 
(a)  When  available,  536. 

(6)  Apprentice — See  Apprentice, 87. 
(ej  Bankrupt — See  Contract,  618. 
(tf)  Gaming— See  Gaming,  1304 
(e)  Lottery    Insurance      Set  Lor- 

tery,  1476. 
(/)  Ransom— See  Foreigner,  1183. 
(g)  Spirituous  Liqours — See  Spiri- 
tuous Liquors,  3050. 
(a)  Stockjobbing— See  Stock,  3059. 
(i)  Usury— &e  Usury,  3134. 
zvl  Proof  in   Bankruptcy-— See  Bank- 
rupt, 317. 
xyh.  Operation  op  Insolvent  Acts — See 

Prisoner,  1828. 
xvni.  Forgery  ow— See  Criminal  Law,  793. 

BISHOP— See  Ecclesiastical  Law,  953. 

BLACK  ACT— &e  Criminal  Law,  790— Hun- 

dred,  1339. 

BOND. 

i.  Nature  and  Validity,  537. 
n.  Construction  and  Operation. 

1.  Effect  of  Recitals,  537. 

3.  Effect  of  Memoranda,  538. 

3.  Effect  of  Penalty,  539, 

4.  When  Joint  or  several,  530. 

5.  Day  of  Payment,  530. 

6.  What  a  Forfeiture  generally,  530. 

7.  Alteration,  531. 

8.  Stamps,  531. 

dl  Liability  of  Obligor. 

1 .  Collector's  Bonds,  533. 

2.  Bonds  respecting  Marriage,  534. 

3.  Bonds  given  by  Members  of  Parlia- 

ment, 535. 

4.  Indemnity  Bonds,  535. 

5.  Bonds  to  the  Crown,  536. 

6.  On  Change  or  Death  of  Parties,  536. 

7.  Discharge  by  Payment,  537. 

8.  Limitation  and  Presumption  of  Pay- 

ment, 537. 
iv.  Proceedings  on  Bonds. 

1.  What  within  8  &  9.  Will  3, 538. 
3.  When  lost,  539. 


BOND,  Proceedings  an— continued, 

3.  Pleadings,  539. 

4.  Proceedings  on  8  &  9  Will.  3, 543. 

5.  Evidence,  544. 

6.  Practice,  544. 

7.  Proof  of  Execution— Set   Evidence, 

1089. 

&  Competence  of  Witnesses— See  Evi- 
dence, 1089. 

9.  Proof  in  Bankruptcy — See  Bankrupt, 
319. 
v.  Particular  Bonds. 

1.  Annuity  Bonds— See  Annuity,  69. 

3.  Arbitration  Bonds— &e  Arbitration, 

9a 

3.  fiail.Bonds— See  Bail,  311. 

4.  Bankrupts— See  Bankrupt,  367— Con- 

tract, 603. 

5.  Bastardy — See  Bastard,  464. 

6.  Bottomry  Bonds— Sec  Insurance,  1356. 

7.  Cohabitation— See  Contract,  630. 

8.  Compromise  of  Criminal  Proceedings— 

See  Contract,  606. 

9.  Friendly  Societies— See  Friendly  So- 

ciety, 1193. 

10.  Guarantie— -See  Guarantor  1310. 

11.  Infants— See  Infant,  1359. 

13.  Public  Companies— See  Public  Com. 
pant,  1846. 

13.  Replevin  Bonds— &«  Replevin,  1878. 

14  Resignation  Bonds — See  Ecclesiasti- 
cal Law,  955. 

15.  Stock  Jobbing— See  Stock,  3059. 

16.  Stock  Replacing— See  Stock,  3059. 

17.  Surety  Bonds— See  Surety,  3063. 

18.  Trade,  Restraint  of— See   Contract, 

608. 

BOOKS,  PUBLIC— See  Evidence,  1076. 

BOTTOMRY— See  Insurance,  1356. 
BOUNDARIES,  544. 

BRAWLING— See  Ecclesiastical  Law,  983. 

BREACHES,  ASSIGNMENT  OF— See  Bond, 
538. 

BREAD,  545. 

BREWER,  545. 

BRIBERY— &t  Parliament,  1549. 

BRIDGE— JSw  Way,  3171. 

BROKER— &e  Agent  and  Prdjoipal,  36. 

BUILDING  ACT. 
L  Statute,  545. 
n.  Who  is  Owner  of  the  improved  Rent, 

545. 
m.  Accounts,  Demand,  and  Notice,  545. 
it.  Other  Things,  547. 

BURGLARY— See  Crimdul  Law,  767. 
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BURIAL. 

l.  Rights  respecting— &e  Eoctlesiastical 

Law,  981. 
n.  Offences  as  to — See  Criminal  Law. 
820. 

BUSTS  AND  SCULPTURES-^&s  Copyright, 
639. 

BYE-LA W— See  Corporation,  65a 


C. 
CALICOES— See  Copyright,  639. 

CAMBRIDGE— See  University,  2109. 

CANALS— &«  Navigation,  1515. 

CANDLES— See  Revenue,  1894. 

CAPIAS  AD  SATISFACIENDUM— See  Exx. 

CUTION,  1121. 

CARRIERa 

l  When  Partners,  548. 

O.  LlABXUTT  FOR  SERVANTS,  549. 
m.  CONVEYANCE  OF  PERSONS,  549. 
If.  CONVEYANCE  OF  GOODS.  | 

1.  General  Extent  of  Liability,  551. 

2.  What  is  gross  Negligence,  552. 

3.  Delivery  of  Goods,  553. 
4  To  whom  Liable,  554 

5.  Freed  or  Concealment,  555. 

6.  Effect  of  Notice,  555. 

7.  Illegality  of  Contract-HSet  Smug- 

gling, 2046*. 
a  By  Sea— <&e  Ship,  2000. 
▼.  Lizm  and  Remuneration,  558. 
▼l  Booking-Office  Keepers,  558. 
vn.  Actions,  558. 
Tin.  DeuveryofGoodsto— &e  Sale,  1923. 

CASE,  ACTION  OF. 
l  Malicious  Arrest. 
1.  Malice,  560. 
9.  Process  and  Arrest,  561. 
3.  Termination  of  Suit,  562. 
4  In  Inferior  Courts,  562. 
5.  Evidence  and  Damages,  562. 
n.  Malicious  Criminal  Proceedings. 

1.  Malice  and  want  of  probable  Cause, 

563 

2.  Parties,  565. 

3.  Proceedings,  565. 

4  Termination  of  Prosecution,  566. 

5.  Evidence  and  Damages,  566. 

&  Copy  of  Indictment— See  Criminal 
Law,  863. 
m.  Other  Malicious  Procedure,  566. 
iv.  Negligence. 

1.  In  driving  Carriages,  567. 

2.  In  navigating  Vessels,  56a 
^3.  In  other  Cases,  569. 

▼•  Deceit. 

1.  Misrepresentation  of  Solvency,  569. 

8.  Other  Deceit,  571. 


CASE,  Deceit— continued.  * 

3.  Deceit  in  Sales— See  Warranty, 
2142. 
vi.  Infringing  Inventions,  572. 
vil  Puslic  Nuisances. 

1.  Dangerous  Instruments,  572. 

2.  Dangerous  Animals,  572. 

a  Dangerous  Openings  and  Non-repair, 

4  Obstruction  of  Highways — See  Way 

2158. 
5.  Obstruction  of  Navigation — See  Navx 

gation,  1514 
'  vm.  Private  Nuisances. 

1.  Building  on  adjoining  Land,  574 

2.  Injuries  to  Reversioners,  575. 

3.  Noxious  or  offensive  Trades,  576. 

4  Other  Injuries  to  Lands  and  Houses. 
576. 

5.  Obstruction  of  Lights — See   Lights. 

1453. 

6.  Non-repair  of  Fences — See  Fences. 

1163. 

7.  Injuries  to  Private  Ways— See  Way, 

2174 

8.  Injuries  to  Watercourses— See  Water, 

tx.  Action,  576. 

x.  Disturbance  of  Franchises. 

1.  Election  of  Members  of  Parliament — 

See  Parliament,  154a 

2.  Tolls— See  Market,  1490. 
XL  Other  Cases. 

1.  Excessive  or  wrongful  Distress    See 

Distress,  949. 

2.  Injuries  to  Game — See  Game,  1196. 

3.  Infringement   of   Patents— See    Pa- 

tent,  1579. 

4.  Libel— See  Defamation,  915. 

5.  Slander — See  Defamation,  915. 

&  Criminal  Conversation— See  Husband 
and  Wife,  1253. 
•    7.  Harbouring  Wives— See  Husband  and 
Wife,  1255. 

8.  Seduction — See  Infant,  1262. 

9.  Enticing  away  Servants— See  Master 

and  Servant,  1495. 

CATTLE  STEALING  AND  INJURING- 
See  Criminal  Law,  774,  791. 

CERTIFICATE. 

l  Of  Attorney — See  Attorney,  177. 
n.  Of  Bankrupt— <Sc«  Bankrupt,  425. 
m.  Of  Costs — See  Costs,  670. 
rv.  Of   Marriage  —  See  Evidence,  1072, 

1075. 
v.  Of  Paupers    See  Poor,  1677. 

CERTIORARI. 
l  When  rr  Lies. 

1.  Generally  and  in  Civil  Cases,  577. 

2.  In  Criminal  Cases,  57a 

3.  To  remove  Convictions,  579. 
4  To  remove  Orders,  58a 
5.  Restraint  by  Statute,  580. 

n.  How  obtained,  582. 
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CERTIORARI— eontinued. 
iii.  Returns  to,  533. 
nr.  Costs  in — See  Criminal  Law,  865. 

CHALLENGE— See  Criminal  Law,  843. 

CHAMPERTY— See  Contract,  613. 

CHARACTER,    REPRESENTATIONS— See 
CASE,  569— Defamation,  9ia 

CHARITY. 

i.  Charitable  Uses,  584. 
n.  Other  Matters,  585. 

CHARTER— Sec  Corporation,  644. 

CHARTER-PARTY— See  Smp,2021. 

CHEAT— See  Criminal  Law,  783. 

CHECKS    ON    BANKERS— See    Bills   and 

Notes,  468. 

CHILDREN— See  Criminal  Law,  747. 

CHIROGRAPH— See    Evidence,   1070— Fine 
and  Recovery,  1177. 

CHOSE  IN  ACTION,  586. 

CHRISTMAS   DAY— See  Bills  and  Notes, 
492. 

CHURCH— See  Ecclesiastical  Law,  954 

CHURCH  RATES— See  Ecclesiastical  Law, 
979. 

CLUB  AND  CLUB  HOUSE,  586. 

COALS,  567. 

COGNOVIT-^See  Bail,  248— Warrant  of  At- 
torney, 3133. 

COINING— See  Criminal  Law,  730. 

COLLEGE— See  University,  2109. 

COMMISSIONERS. 

l  Of  Bankrupt— See  Bankrupt,  435. 
n.  Of  Inclosure — See  Common,  593. 
in.  Of  Sewers— See  Sewers,  1969. 
iv.  Of  Taxes— See  Officer,  1537. 

COMMITMENT. 

[See  Habeas  Corpus,  1220.] 
i.  Of  Bankrupt — See  Bankrupt,  411. 
il   By   Justices — See  Justices  of  Peace, 

1384 
m.  Of  Prisoners— See  Prisoner,  1813. 

COMMON. 

l  Several  Descriptions,  and  how  claimed, 

589. 
n.  Usee  of  Common,  590. 
m.  Encroachment,  591. 


COMMON— continued. 
iv.  Common  Fields,  592. 
v.  Approvement,  592. 
vi.  Incloscre. 

1.  Construction  of  Acts  generally,  593. 

2.  Expenses,  594. 

3.  Roads,  595. 

4  Boundaries,  597. 

5.  Allotment  to  Lord,  597. 

6.  Allotment  in  lien  of  Tithes,  597. 

7.  Allotment  to  Commoners,  599. 

8.  Award,  600. 

9.  Appeal,  600. 

10.  Issues  to  try  Rights,  601. 

COMMON  RECOVERY— See  Fine  and  Reco- 
very, 1177. 

COMPANY— See  Public  Company,  1846. 

COMPOSITION  DEED— See  Debtor  and  Cre- 
ditor, 883. 

COMPOUNDING. 

i.  Felonies— See  Contract,  606 — Criminal 

Law,  817. 
n.  Penal  Actions — See  Practice,  1800. 

CONSCIENCE,  COURTS  OFSee  Costs,  667- 
Inferior  Court,  1265. 

CONSIDERATION  OF  PROMISE-nSee  As- 
sumpsit, 150. 

CONSPIRACY— See  Criminal  Law,  810. 

CONSTABLE— See  Officer,  1540. 

CONSUL— See  Work  and  Labour,  2270. 

CONTRACT. 

l  Making  the  Contract. 

1.  By  Letters,  602. 

2.  Acceptance  of  Offer,  603. 

3.  Mutuality,  603. 

4.  Price  fixed  by  Arbitration,  604. 

5.  Other  Matters,  604. 

6.  Nuda  Pactar-&e  Assumpsit,  151. 
xl  Operation  of  Statute  of  Frauds. 

1.  Statute,  604. 

2.  What  Contracts  within  it 

(a)  Not  to  be  performed  within  a  year, 

604. 

(b)  Contract  executed,  605. 

(c)  Executors — See  Executor,  1139. 

(d)  Gaurantie— See  Guarantie,  1210. 

(e)  Contracts  of  Marriage — See  Hus- 

band and  Wife,  1233. 
(/)  Sale  of  Lands— See  Sale,  1900. 
(£)  Sale  of  Goods— See  Sale,  1914 

3.  Signature,  605. 

in.  Validity  Generally,  605. 

iv.  Validity  as  regards  Public  Policy. 

1.  Compromise  of  Legal  Proceedings,  606. 

2.  Trading  Combinations,  608. 
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CONTRACT,  Validity  as  regards  Public  Po- 
licy— continued, 

3.  Prohibited  Trades,  609. 

4  Trading  within  a  limited  Distance, 
609. 

5.  Dealing  with  particular  Persons,  610. 

6.  Brokerage,  611. 

7.  Goodwill,  611. 

8.  Marriage  Contracts,  611. 

9.  Foreign  Loans,  613. 

10.  Foreign  Illegality,  612. 

11.  Champerty  and  Maintenance,  613. 

12.  Fraud,  613. 

13.  Intoxication  and  Duress,  614. 

14.  Weak  Intellects,  614. 

15.  Misrepresentation,  615. 

16.  Fraudulent  Advantage,  615. 

17.  Family  Agreements,  616. 

18.  Resignation  of  Ecclesiastical  Bene- 

fices— See   Ecclesiastical  Law, 
955. 

19.  Insolvent's  Discharges— See  Pri- 

soner, 1835. 

20.  Simony — See  Ecclesiastical  Law, 

954 

21.  Recovery  of  money  on,  illegal — See 

Assumpsit,  159. 
▼.  Validity  as  regards  Statutes. 

1.  Offices,  616. 

2.  Attornies,  617. 

3.  Bail,  618. 

4.  Bankrupt*,  618. 

5.  Poor  Laws,  618. 

6.  Revenue  Regulations,  619. 

7.  Game— See  Game,  1200. 

8.  Public  Companies-— See  Public  Com- 

pany, 1847. 

9.  Shipping— -See  Ship,  2008. 

10.  Smuggling — See  Smuggling,  2049. 

11.  Spirituous  Liquors — See  Spirituous 

Liquors,  2051. 

12.  Stock-jobbing— See  Stock,  2057. 

13.  Replacing  Stock— See  Stock,  2059. 

14.  Usury— See  Usury,  2124 

yl  Validity  as  regards  Orders  in  Council 
and  Bye-Laws, 

1.  Orders  in  Council,  619. 

2.  Sale  of  Ship's  Command,  619. 
▼u.  Validity  as  regards  Morality. 

1.  Cohabitation,  620. 

2.  Prostitution,  620. 

3.  Other  Immorality,  621. 
Tin.  Construction  op  Contracts. 

1.  Generally,  621. 

2.  Condition  Precedent,  622. 

3.  Parol  Explanation— See  Evidence, 

1083. 

4.  Rescinding — See  Assumpsit,  148. 
6.  Covenants  —  See  Covenant,  709 — 

Landlord  and  Tenant,  1387. 

6.  Of  Deeds— -See  Deeds,  901. 

7.  Of  Contracts  between  Landlord  and 

Tenant — See  Landlord  and  Te- 
nant, 1387. 
a  Of  Sales— See  Sale,  1907, 1931. 
el.  Proceedings  in  Equity. 

1.  Inadequacy  of  Consideration,  623.    I 


2.  Impossibility  of  Performance,  623. 


CONTRACT,  Proceedings  in  Equity  —  con- 
tinued. 

3.  Other  things,  623. 

4.  Proceedings,  624. 

x.  Inspection  of  Contracts— See  Evidence, 

1100. 
zi.  Stamps  on  Contracts — See  Revenue, 
1884. 

CONTRIBUTION. 

l  Op  Sureties — See  Surety,  2065. 
ii.  Recovery  of — See  Assumpsit,  154. 

CONUSANCE— See  University,  2110. 

CONVEYANCER— See  Barrister,  460. 

CONVICTION— See  Justices  of  Peace,  1379. 

CONVOY— See  Insurance,  1320. 

COPYHOLD. 

i.  Nature  of  Tenure. 

1.  Creation  and  general  Incidents,  624 

2.  Customary  Freeholds,  626. 

3.  Quasi  Tenancy  by  Curtesy,  627. 

4.  Mode  of  barring  Entails,  <)27. 

5.  Right  to  Timber — See  Timber  and 

Trees,  2073. 

6.  Mines  in  Copyholds— See  Mines, 

1498. 
u.  Surrender  and  Admission. 

1.  Construction,  628. 

2.  Operation,  628. 

3.  Mode  of  Surrender,  629. 
4  To  the  use  of  Will,  630. 

5.  Necessity  of  Admittance,  630. 

6.  Proof,  631. 
in.  Finks,  631. 

rv.  Heriots,  Services,  and  Quit  Rents,  632. 
y.  Leases  of  Copyholds,  633. 
vi.  Forfeiture,  633. 
vn.  {Steward. 

1.  Fees  and  Duty,  634 

2.  Authority  over — See  Attorney,  190. 
vm.  Other  Things. 

1.  Ejectment   by  Copyholder See 

Ejectment,  984. 

2.  Operation   of   Bankruptcy  —  See 

Bankrupt,  346. 

3.  Operation  of  Insolvency*— See  Pri- 

soner,  1828. 
4  Copyhold  Qualification  for  Jurors— 
See  Jury,  1372. 

5.  Wills  of  Copy  hold— See  Wnx,  2212. 

6.  Inspection  of  Court  Rolls— Set  Evi- 

dence, 1081. 

COPYRIGHT, 
i.  Books. 

1.  Statutory  Enactments,  634 

2.  What  may  be  the  Subject  of  Copy- 

right, 635. 

3.  Entry  at  Stationers'  Hall,  C36. 
4  Assigment  of  Copyright,  636. 

5.  Rights  of  Author   and   Publisher, 

637. 

6.  Piracy,  637. 
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OOPYRIOHT-^oneimiAi. 

il  Dramatic  Productions,  638. 
in.  Prints  and  Engrayings,  639. 
nr.  Busts,  639. 

v.  Linens  and  Calicoes,  639. 

CORN,  640. 

CORONER— See  Criminal  Law,  833— Officer, 
1539. 

CORPORATION. 

l  Corporate  Name  and  Livery,  641. 
n.  Acta  of  Corporations. 

1.  Corporate  Seal,  641. 

9.  Power  to  delegate,  643. 

3.  Suing  by  Action,  643. 

4.  Being  sued,  643. 

5.  Other  Matters,  643. 
ul  Corporate  Charters. 

1.  Explanation  by  Usage,  644 

3.  Construction  generally,  644 

3.  Construction  as  to  Appointment  of 
Deputies,  645. 

4  Renewed  Charter,  646. 

5.  Acceptance  of  Charter,  646. 
iv.  Who  entitled  to  belong  to  Corpora- 
tions, 646. 
V.  Who  Compellable  to  belong  to  Corpo- 
rations, 647. 
vl  Qualification  of  Candidates. 

1.  Residence  and  Estate,  647. 

3.  Apprenticeship,  647. 

3.  Incompatible  Offices,  648. 

4  Exercising  Trades,  649. 

5.  Taking  Sacrament,  649. 
vn.  Election  of  Members  and  Officers. 

1.  Day  of  Election,  650. 

3.  What  a  Majority,  651. 

3.  Who  to  preside  at  Meeting,  652. 

4  Swearing  in,  653. 

5.  Bye  Laws  to  regulate,  654. 

6.  Other  Matters  as  to  Election,  655. 

7.  Quo  Warranto — See  Quo  War. 

RANTO,  1856. 

8.  Mandamus  to  elect — &t  Mandamus, 

1484 
vm.  Duties  of  Corporators,  656. 
a.  Rights  and  Liabilities  of  Corporators, 
656. 
x.  A  motion  of  Corporators,  657. 
xl  Bye  Laws. 

1.  Power  of  making,  658. 
3.  In  restraint  of  Trade,  658. 
3.  Other  Things,  659. 
xn.  Dissolution  of  Corporations,  660. 
xhl  Inspection  of  Documents  -See  Evidence, 

1081. 
xrv.  Public  Companies — See  Public  Com- 
pany, 1&46. 

COSTS. 

l  Generally,  661. 
n.  Interlocutory. 

1.  Motions  and  Rules,  663. 
3.  Summons  and  Orders,  663. 
3.  Setting  aside  and  staying  Proceed 
ings, 


COSTS,  Interlocutory    continued. 

4  Payment  of  Money  into  Court,  663. 

5.  Nolle  prosequi,  665. 

6.  Nonpros,  666. 

7.  Nonsuit,  666. 

8.  Judgment  as  in  case  of  a  Nonsuit, 

666. 

9.  Not  proceeding  to  Trial,  667. 

10.  On  Deposit  of  Money  with  Sheriff— 

See  Bail,  319. 

11.  Matters  relative  to  Bail — See  Bail, 

311. 
13.  Special  Juries— See  Jury,  1373. 
m.  Operation   of  Courts  of   Requests' 
Acts. 
1.  Statutes,  667. 

3.  Part  Payments  in  Reduction,  667. 
3.  Set-off,  66B. 

4  Payment  into  Court,  and  Tender, 
668. 

5.  Judgment  by  Default,  668. 

6.  Effect  of  other  Things,  669. 

7.  Course  of  Proceeding,  669. 

8.  When  Application  to  be  made,  670. 

9.  Jurisdiction  of  Courts  of  Requests — 

See  Inferior  Court,  1365. 
rv.  Operation  of  Stat.  43  Euz.  c.  6. 

(Certificate  against  Costs,)  670. 
y.  Operation  of  &tat.  31  Jac.1,c  16. 

(Slander,)  671. 
vl  Operation  of  Stat.  33  &  33  Car.  3. 

(Certificate  for  Costs,)  673. 
vn.  Operation  of  Stat.  4  4,  5  W.  &  M.  c. 
33. 

(Hunting,)  673. 
vm.  Operation  of  Stat.  8  &  9  W.  3,  c  11. 
1.  Wilful  Trespass,  674 
3.  Proceedings  on  Bonds,  674 
3.  Tithes— See  Ecclesiastical  Law, 
966. 
iz.  Operation  of  Stat.  43  Geo.  3,  c  46. 
(Vexatious  Arrests.) 
1.  Generally,  674 
3.  Taking  Money  out  of  Court,  and 

Staying,  675. 
3.  Cross  Demands,  675. 
4  Damages   referred  to .  Arbitration, 
675. 

5.  Sale  of  Goods,  676. 

6.  Other  Instances,  676. 

7.  Proceedings,  677. 

x.  Operation  of  Welsh  Judicature  Acts, 

677. 
xl  Operation  of  other  Statutes,  678. 
xil  Several  Issues. 

1.  Part  only  for  Plaintiff,  67a 
3.  Several  Defendants,  679. 
3.  New  Assignment,  680. 
4  What  is  the   substantial  Finding, 
681. 

5.  Demurrers,  681. 

6.  Certificate  under  4  &  5  Anne,  c  16, 

683. 

7.  Mode  of  Taxing  Costs,  683. 

xm.  Liability  of  Executors  and  Animiu. 


1.  SoJnjr 


in  representative  Charictsr, 
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OOBTB,  LuBtixtT  or  Executors,  eta— eo*t. 

2.  When  Defendants,  684. 

3.  Discontinuance  and  Nonpros,  684. 

4.  Otner  Cases,  685. 

xtf.  Costs  m  Arbitration. 

1.  Construction   of  Reference   as   to 

Cost*,  685. 

2.  Other  Things,  686. 

3.  Arbitrators'  Power  over  Costs-^Sfee 

Arbitration,  109. 

zr.  In  Particular  Proceedings. 

1.  Actions  on  Judgments,  686. 

2.  Demurrers,  686. 

3.  Ejectment,  686. 

4.  Error,  687. 

5.  Extents,  68a 

6.  Feigned  Issues,  688. 

7.  Man  damns,  688. 

8.  Penal  Actions,  689. 

9.  Prohibition,  689. 

10.  Quare  impedit,  690. 

11.  Quo  Warranto,  690. 

12.  Real  Actions,  690. 

13.  Scire  Facias,  690. 
14  Issues  to  try  Inclosnre  Rights— See 

Common,  601. 
xtl  Costs  of  Trial. 

1.  Cause  made  a  Remanet,  690. 

2.  Bills  of  Exceptions,  691. 

3.  Special  Cases,  691. 
4  Costs  of  Special  Juries— See  Jury, 

1373.    •  I 

zfiL  New  Trial. 

1.  Costs  regulated  by  the  Rule,  691. 

2.  Rule  silent,  692. 
a  Costs  to  abide  the  Event,  693. 
4  Cause  referred,  693. 
&  Other  Matters,  693. 

xrm.  Arrest  of  Judgment,  694 

IXWBLE  AND  TREBLE  COSTS. 

1-  When  allowed,  694. 
2.  How  computed,  695. 

Security  for  Costs. 

1.  Infancy,  695. 

2.  Residence  abroad,  696. 
a  Bankruptcy,  697. 
4  Insolvency,  698. 

5.  Other  Circumstances,  698. 

6.  Time  and  Manner  of  Application. 
699. 

Taxation  of  Com. 

1.  Practice,  700. 

2.  Cases  as  to  Costs  allowed. 

(a)  Writ  and  Proceedings,  701. 

(b)  Attorney's  Attendance,  701. 

(c)  Fees  to  Counsel,  701. 
(rf)  Jury,  701. 
(e)  Other  Cases,  701. 

3.  Pleadings,  702. 
4  Expenses  of  Evidence,  702. 
5.  Expenses  of  Witnesses. 

(«)  Remuneration  for  loss  of  Time, 

703. 
(b)  Maintenance,  703. 
<e)  Application    for    Admission, 

704 


COSTS,  Taxation  oi 

(d)  Examination  on  Interroirato- 

ries,  704 

(e)  Question    of    Admissibility, 

705.  . 

(/)  Witness  not  called,  705. 

6.  Reviewing  Taxation,  705. 

7.  Taxation  as  between  Attorney  and 

Client— See  Attorney,  199. 

8.  Costs  of  Taxation — See  Attorney, 

201.  f 

xxn.  Means  of  Recovering  Costs. 

1.  Application  to  the  Court,  706. 

2.  Levy  in  Execution,  706. 

3.  Staying  Proceedings  in  second  Ac- 

tion, 706. 

4.  Attachment—  See     Attachment. 

167.  * 

5.  Attorney's  Bills—  See   Attorney, 

202. 

6.  Setoff— &e  Set-off,  1966. 

7.  Proof  in    Bankruptcy— &w  Bank- 

ruft,  400. 
xxra.  Lien,  of  Attorney  for  Costs — See  At- 
torney, 199. 
xxrv.  Costs  in  Criminal  Cases— &e  Crimi- 
nal Law,  863. 
xxy.  Costs  of  Election  Petitions— See  Par- 
liament, 1552. 
xxvL  Liability  of  Particular  Persons. 

1.  Attornies— See  Attorney,  186. 

2.  Bail— &e  Bail,  240. 

3.  Bankrupts  and  their  Assignees— See 

Bankrupt,  267. 
4  Hundredors— s&c  Hundred,  1227. 

5.  Justices— See  Trespass,  2079. 

6.  Sheriffs— &e  Sheriff,  1971. 

COUNSEL-^  Barrister,  460. 

COUNTY. 

l  Clerk— As  Officer,  1534 
n.  Court— See  Inferior  Court,  1274 
in.  Rate— See  Rate,  1863. 


COURT. 

l  Superior — Set  Jurisdiction,   1369— 

Practice,  1750. 
il  Inferior— See  Inferior  Court,  1265. 
iil  Of  Requests— See  Costs,  667— Infe- 
rior Court,  1265. 
rv.  Martial— See  Army  and  Navy,  124 

COVENANT.  * 

i.  Form  of  Covenants,  708. 
n.  Construction  of  Covenants, 

1.  Generally,  709. 

2.  What  usual  or  customary,  710. 

3.  Qualified  Covenants,  710. 
4  What  a  Breach,  712. 

5.  Extent  of  Liability,  713. 

6.  Parol  Explanation— See  Evidence. 
1063. 

7.  Validity— Sm  Contract,  606. 
m.  What  Covenants  run  with  the  Land, 

713. 
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COVEN  ANT— cmtinued. 

IV.  DEPENDENT  OR   INDEPENDENT  COVENANTS, 

714. 
v.  how  discharged,  716. 
vl  Action  of  Covenant. 

1.  Between  contracting  Parties,  717. 

2.  Personal  Representatives,  718. 

3.  Heirs  and  Devisees,  719. 
4  Assignees,  719. 

5.  Pleadings. 

(a)  Venae,  720. 

(b)  Statement  of  Deed,  720. 
<c)  Breach,  722. 

(<*)  Pleas,  &c  723. 

6.  Evidence,  723. 
wl  Particular  Covenants. 

1.  Charter-parties — See  Ship,  2021. 

2.  Husbandry  Covenants — See  Land- 

lord and  Tenant,  1426. 

3.  Insurance— *S«  Insurance,  1359. 
4  Not  to  assign — See  Landlord  and 

-   Tenant,  1429. 
5.  Quiet  Enjoyment — See   Landlord 

and  Tenant,  1431. 
6*.  Rent — See  Landlord  and  Tenant, 
1418. 

7.  Renewal — See  Landlord  and  Ten- 

ant, 1416. 

8.  Repair — See  Landlord  and  Tenant, 

1424 

9.  Taxes— See  Revenue,  1891. 

10.  Timber  and  Trees — See  Timber  and 

Trees,  2072. 

11.  Trades — See  Contract,  608. 

COVERTURE — See    Husband    and    Wife, 
1253. 

CREDIT— See  Debtor  and  Creditor,  881— 
Sale,  1900. 

CREDITOR— See  Debtor  and  Creditor,  881. 

CRIMINAL  CONVERSATION— Sec  Hubband 
and  Wife,  1253. 

CRIMINAL  LAW. 

L  Persons  capable  or  committing  Crimes. 

1.  Infants,  727. 

2.  Insane  Persons,  727. 

3.  Presumed  Coercion  of  Wife,  727. 

4.  Compulsion,  728. 

5.  Drunkenness,  728. 

n.  Principal  and  Accessory,  728. 
m.  Treason. 

1.  Offence,  729. 

2.  Indictment,  Trial,  and  Judgment, 

730. 

iv.  Offences  relating  to  the  Coin. 

1.  Coining,  730. 

2.  Colouring,  731. 

3.  Implements,  731. 

4  Selling  counterfeit  Coin  at  less  than 

its  Denomination  imports,  731. 
&  Having  base  Coin,  732. 


CRIMINAL  LAW,  Offences  relatdio  to  the 
Com — continued. 

6.  Uttering. 

(a)  After  Conviction,  732. 
(6)  Twice  within  ten  Days,  732. 
(c)  Having  other  Counterfeit  Mo- 
ney, 732. 

7.  Copper  Coin,  733. 

8.  Exchanging  Coin  at  higher  than  its 

Value,  733. 

9.  Competency  of  Witnesses,  733. 

v.  Offences   relative   to   the  Customs, 

733. 
vi.  Offences  relative  to  Quarantine  and 
Exposure  of  Infected  Persons, 
734 
til  Offences  relating  to  Stamps. 

1.  Forgery,  734. 

2.  Having  false  stamped  Paper,  734 

3.  Transposing  Stamps,  734. 
viil  Offences  relating  to  the  Post-Office, 

735. 
ix.  Seducing  Soldiers  or  Sailors  to  desert, 

736. 
x.  Offences  relating  to  Prisoners  of  Warv 

736. 
xi.  Offences  relating  to  Stores,  736. 
xii.  Personation  of  Seamen,  736. 
xui.  Personation  of  Stockholders,  737. 
xnr.  Homicide. 

1.  Murder,  737. 

2.  Manslaughter,  739. 

3.  Indictment,  741. 

4.  Evidence  and  Witnesses,  742. 

5.  Declaration    in    Articulo    Mortis, 
743. 

6.  Trial,  Judgment,  and  Execution,  in 
Murder,  744. 

7.  Murder  and  Manslaughter  abroad, 
744 

xv.  Shooting,  Stabbing,  Wounding,  Admin- 
istering Poison,  &c,  with  intent 
to  Murder,  &c 

1.  Shooting,  745. 

2.  Stabbing,  Cutting,  and  Wounding, 
745. 

3.  Administering  Poison,  747. 
xvi.  Administering  to  procure  Abortion,  747. 
xvn.  Concealment  of  Birth  of  Dead  Child- 
ren, 747. 

xvni.  Sodomy,  748. 
xix.  Rape  and  Abuse  of  Children,  748. 
xx.  Abduction,  749. 
xxi.  Bigamy,  750. 
xxu.  Riot  and  Unlawful  Assembly. 

1.  Where  capital,  751. 

2.  Where  a  Misdemeanour,  751. 
xxin.  Prize  Fight,  752. 
xxrv.  Assault  and  Indecent  Exposure. 

.  1.  Offence,  753. 

2.  Indictment,  754 

3.  Summary  Conviction,  754. 
xxy.  Challenges  to  Fight  Duels,  754 

xxvl  Brawling  in  Churchyards,  754 
xxvu.  Omitting  to  give  sufficient  Food  to, 
and  Ill-treatment  of,  Servants, 
Paupers,  and  helpless  Persons, 
754 
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xxvm.  Offences  relating  to  Lunatics,  755. 

XXIX.  PERSONS  MAIMING  THEMSELVES,  755. 

xxz.  Forcible  Entry,  755. 

xxxl  Simpijc  Larceny. 

1.  The  Taking,  756. 

2.  The  Thing  taken,  760. 

3.  The  Ownership,  760. 
4  Indictment,  761. 

5.  Evidence  and  Trial,  762. 

k»^i»-  Robbery. 

1.  The  Offence,  763. 

2.  Indictment,  765. 
a  Evidence,  765. 

xxxm.  Larceny  from  the  Person,  765. 

xxxrv.  Assault  with  Intent  to  rob,  765 

xxxy.  Threatening  Letters,  and  Threats 
op  Accusation,  765. 

xxxTL  Sacrilege,  767. 

xxxyh.  Burglary. 

1.  Breaking  and  entering,  767. 

2.  What  is  a  Dwelling-house,  768. 

3.  Ownership,  770. 
4  Intent,  771. 

5.  Indictment,  771. 

6.  Evidence  and  Trial,  772. 

xxxvm.  Housebreaking,  772. 

c.  Larceny  in  a  Dwelling-house,  772. 

Stealing  Goods  in  a  Course  of  Manu- 
facture, 773. 
xu.  Larceny  on  Navigable  Rivers,  &c 

773. 
xuL  Stealing  or    Destroying    Records, 
Wills,  or  Writings  of  Real  Es- 
tates, 773. 
xlql  Stealing  Horses,  Cattle,  or  Sheep. 

1.  Horsestealing,  774. 

2.  Cattle  Stealing,  774. 

3.  Sheep  Stealing,  774. 

xxrv.  Offences  relating  to  Deer,  774 

xlt.  Offences  relating  to  Fish,  775. 

xlvl  Night   Poaching,  and  Offences  re- 
latino  to  Game  and  Rabbits. 

1.  Night  Poaching,  775. 

2.  Offences  relating  to  Rabbits,  776. 

xlvil  Offences    relating    to   Trees   and 
Plants,  776. 

xlthl  Stealing  Fixtures,  776. 

xux.  Larceny  by   Tenants  and  Lodgers, 
777. 
L.  Larceny   by  Clerks  and  Servants, 

777. 
ix.  Embezzlement  by  Clerks  and  Ser- 
vants. 

1.  The  Offence,  777. 

2.  Indictment,  781. 

3.  Particulars  of  Charges,  782. 

in.  Embezzlement  by  Agent,  782. 

lul  False  Pretences  and  Cheats. 

1.  The  Offence,  782. 
3.  Indictment,  784 


CRIMINAL  LAW— continued. 

liv.  Taking  Rewards  for  Return  of 

Stolen  Goods,  785. 
lv.  Restitution  of  Goods,  785. 
lvi.  Receivers,  785. 
lvil  Offences  by  Bankrupts,  786 
lviii.  Offences  by  Insolvents,  787. 
lie.  Burning,  787. 

lx.  Destroying    Manufacturing    Ma- 
chinery, and  Goods  in  a  Course 
of  Manufacture,  789. 
lxl  Destroying  or  damaging  Threshing 

Machines,  789. 
lxil  Injuries  to  Property  by  Rioters, 

790. 
lxul  Destroying  or  damaging  Ships,  &c. 

790. 
Lzrv.  Destroying  Fish,  &c.  790.  • 

uv.  Killing  or  maiming  Cattle,  791. 
lzvl  Destroying  Trees,  dec.  791. 
lxvil  Forgery. 

1.  What  is  Forgery,  J92. 

2.  The  Instrument,  794 

3.  Uttering,  797. 

4  Offences  connected  with  For- 
gery, 798. 

5.  Indictment,  799. 

6.  Evidence,  801. 
Lxvm.  Perjury  and  False  Oaths. 

1.  The  Offence,  804 

2.  Indictment   and   Information, 

805. 

3.  Evidence,  80a 
LXix.  Conspiracy. 

1.  The  Offence,  810. 

2.  Indictment,  811. 

3.  Evidence,  811. 
lzx.  Libel. 

1.  Liability  for,  812. 

2.  Information,when  granted,  813. 

3.  Form  of  Indictment  or  Informa- 

tion, 814 
4  Evidence,  815. 
lib.  Seditious  Practices  and  Unlawful 

Oaths,  817. 
lxxil  Threatening  to  sue  for  Penalties, 

817. 
lxxiu.  Compounding  Felony,  817. 
lxxtv.  Compounding  Informations,  817. 
lxzv.  Offences  by  Public  Officers,  and 

Extortion,  81 7. 
lxxvi.  Disobeying  Orders,  818. 
ixzvn.  Refusing  Offices,  820. 
lxxviii.  Unlawful  Trading,  820. 
lzziz.  Artificers  going  Abroad,  820. 
lxxx.  Putting  Gunpowder  on  Board  Ships, 

820. 
lxxxl  Adulterating  Food,  820. 
LXzxiL  Indecent  Exposure,  820. 
xxzxin.  Obstructing  Burial,  820. 
Lxxxnr.  Offences  relating  to  Dead  Bodies, 

891. 
Lxxxv.  Disturbing    Dissenting    Congrega- 
tions, 821. 
lxxxvl  Gaming  Houses,  Disorderly  Houses, 

and  Gaming,  821. 
Lxxxvn.  Joint  Stock  Companies,  821. 
Lxxxvm.  Nuisance,  822. 
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LXXXXX.  HlOHWATB  AND  BRIDGES,  824. 

xc.  Returning    from    Transportation, 

828. 
xci.  Escape,  Rescue,  and  Prison  Breach, 

82a 

xcn.  Attempt  to  commit  Misdemeanour. 

829. 
xcm.  Offences  at  Sea,  829. 
xciv.  Apprehension  of  Offenders,  830. 
xcv.  Examination,  831. 
son.  Commitment     for    Re-examination, 

831. 
xorn.  Search-warrants,  832. 

xcviii.  Bail. 

1.  In  Felony,  832. 

2.  In  Misdemeanour  and  other  Cases, 

832. 

xcix.  Commitment  of  Witnesses,  833. 
c.  Commitment   of  Witnesses  by  Bo- 
rough Magistrates,  833. 
cl  Coroners'  Inquests,  833. 
en.  Trial  on  a  Verdict  in  a  Ctfil  Case, 

834 
cm.  Presentments  bt  Constables,  834 

cw.  Indictment. 

1.  For  what  it  lies,  and  of  quashing, 

834. 

2.  Change  of  Venue,  835. 

3.  Venue,  835. 
4  Caption,  836. 

5.  Description  of  the  Party  accused, 

836. 

6.  Time  and  Place,  837. 

7.  Value,  837. 

8.  As  to  the  Allegations,  837. 

9.  Name  of  Party  injured,  838. 

10.  Contra  Pacem  and  contra  Formam 

Stattiti,  838. 

11.  Of  joining  Offences,  and  Electing, 

839. 

12.  Amendment — See  Amendment, 

59. 
or.  Arraignment  and  Plea,  840. 
cvi.  Traverse,  840. 
era.  Plea  in  Abatement,  840. 
evin.  Plea  of  Autre  Fois  Acquit,  840. 
cnc.  Demurrer,  841. 
ex.  Of  Juries  and  Challenges,  842. 
cxl  Evidence. 

1.  Confession,  843. 

2.  Accomplices,  847. 

3.  Depositions,  848. 

4  Competency  of  Witnesses,  849. 

5.  Swearing   and  examining  Wit- 

nesses,  850. 

6.  Variance,  851. 

7.  Evidence  as  to  other  Points,  853. 

8.  Declarations  in  Articulo  Mortis 
—See  Dnr.  Homicide,  737. 

cxn.  Practice. 

1.  Addressing  the  Jury,  855. 

2.  As  to  the  Trial,  856. 

3.  Trial '  where  Indictment  not  good, 

857. 
4  Postponing  Trial,  857. 


CRIMINAL  LAW,  Practio*— «m*i***c!. 

5.  Illness  of  Prisoner  during  Trial,  858. 

6.  Practice  on  other  Points,  858. 

7.  Calling,  Swearing,  and  Examining 
Witnesses— See  Drv.  Evidence, 
843. 

cxm.  Verdict,  858. 
cxrv.  New  Trial,  858. 
cxv.  Judgment  and  Execution,  860. 
cxvi.  Error,  863. 
cxvn.  Copt  of  Indictment,  863. 
oxvhl  Costs. 

1.  Expenses  of  Prosecution  in  Felo- 
ny, 863. 

2.  Expenses  of  Prosecution  in  Misde- 
meanoars,  864. 

3.  Costs  in  other  Cases,  864 
4  After  Removal  by  Certiorari,  865. 

cnx.  Information. 

1.  Generally,  867. 

2.  Ex-Officio  by  the  Attorney-Gene- 
ral, 867. 

3.  Against  Magistrates,  867. 
4  Against  Parish  Officers,  869. 

5.  In  other  Cases,  869. 

6.  Application  for  Criminal  Informa- 
tions, 870. 

7.  Affidavits,  871. 

8.  Amendment  of— See  Amendment, 
59. 


cxx.  Prisons,  872. 
cxxl  Transportation,  872. 
cxxii.  Articles  of  the  Peace,  873. 
oxxiil  Certiorari — See  Certiorari,  577. 
oxxxv.  Action  for  Malicious  Prosecution— 
See  Case,  563. 


CROPS  —  See  Distress,  941 
1125. 


CURATE— See  Ecclesiastical  Law,  961. 

CUSTOM  AND  PRESCRIPTION. 

l  Validity  generally,  873. 

n.  As  to  Landlord  and  Tenant,  874 
m.  Respecting  Parishes,  874 
rv.  Customs  of  Manors. 

1.  Generally,  874 

2.  To  grind  Corn,  875. 
v.  Customs  of  Trade,  876. 
vl  Customs  of  London,  876. 
vii.  Pleadings,  876. 

vol  Other  Customs. 

1.  Burial  —  See  Ecclesiastical  Law, 

981. 

2.  Commons— See  Common,  589. 

3.  Copyhold— See  Copyhold,  624 
4  Corporations  —  See  Corporation, 

641. 

5.  Mines- See  Mines,  1498. 

6.  Timber  and  Trees— &e  Timber  and 
Trees,  2072. 


CUSTOMS— See  Revenue,  1894 
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0. 

DAMAGES. 

l  General  Points,  677* 
n.  In  Actions  for  Personal  Injuries. 
L  Generally,  87& 

2.  Mayhem,  878. 

3.  Malicious  Arrest — See  Cass,  560. 

4.  Libel  and   Slander — See  Defama- 

tion, 930. 

5.  Trespass    See  Trespass,  2092. 

6.  Master  and  Servant — See  Master 

and  Servant,  1495. 
m.  In  Actions  for  Injuries  to  Property. 

1.  Generally,  878. 

2.  Ejectment— See  Ejectment,  989. 

3.  Trover— &a  Trover,  2104. 

4.  Against    Sheriffs  —  See    Sheriff, 

1971. 

5.  Actions  against  Carriers— See  Car 

BIER,  558. 

it.  In  Actions  on  Contracts. 

1.  Generally,  87a 

2.  Bonds— See  Bond,  53a 

3.  For  Contribution    Set  Asbumpstt, 

154 

4  Respecting  Stock— See  Stock,  2057. 
5.  Sale  of  Goods— fits  Sale,  1936. 
&  Interest  as  Damages    See  Interest 

of  Monet,  1367. 

▼•  Double  or  Treble  Damages,  879. 
vl  Damages   under  particular  Statutes, 
879. 

1til.  Excessive  Damages — See  New   Trial, 
1521. 

hl  DntiiNunoN  between  Penalty  and 
Liquidated  Damages— See  Penalty,, 
1587. 

ec  Set-off    of   Damaoes  —  See    Set-off, 
1962. 

x.  Proof  of  Damages  in  Bankruptcy — 
See  Bankrupt,  396. 


DAMAGE  FEASANT— See 
Replevin,  1871. 


Distress,  947— 


DEATH. 

l  Proof  of,  879. 

n.  When  an  abatement  of    Action — See 

Action,  19. 
m.  Wbem  a  Revocation  of  Submission— See 

Arbitration,  101. 
rv.  When  a  Discharge  of  Bail— See  Bail, 
24B. 


DEBAUCHING  DAUGHTERS-^*  Infant, 
1262. 


DEBT,  880. 

DEBTOR  AND  CREDITOR, 
l  Change  of  Joint  or  m 
881. 


pabate  Debts, 


of  Rjojrr  to  sue,  883. 


DEBTOR  AND  CREDITOR— <am*t«ti«i. 
rv.  Deeds  of  Composition. 

1.  Amount  of  Debt,  883. 

2.  Provision  for  Non-execution  by  all 

Creditors,  684. 

3.  Other  Special  Provisions,  884. 

4  Private   Contract   with    particular 
Creditors,  885. 

5.  Particular   Creditors   only  named, 

886. 

6.  Misrepresentation,  887. 

7.  Preliminary  Agreement,  887. 

8.  Dividend,  88a 

9.  Rights  and  Liabilities  of  Trustees, 

§89. 
10.  Effect  in  Bankruptcy— &e  Bank- 
rupt,  282. 
t.  Payment  to  Creditors. 

1.  By  Bills  and  Notes,  889. 

2.  Other  Methods,  891. 

3.  To  whom,  891. 

4.  Appropriation,  893. 

5.  Transfer  of  Accounts,  897. 

6.  Stamps  on  Receipts,  89& 

7.  Proof  of  Payment,  89a 

DECEIT— See  Warranty  and  Deceit,  2142. 

DECLARATION— See  Pleading,  1600. 

DEED. 

l  Execution. 

1.  Blanks,  899. 

2.  Agents,  699. 

3.  Manner  of  Execution,  899. 

4.  Partners— See  Partner,  1557. 

5.  Proof  of— See  Evidence,  1089. 
b.  Escrow,  900. 

in.  Endorsements  and  Schedules,  900. 
rv.  Construction  and  Operation. 

1.  Generally,  901. 

2.  Parol  Explanation— See  Evidence, 

1083. 

3.  Of  Covenants— See  Covenant,  709. 
4  Of  Leases  —  See  Landlord  and 

Tenant,  1392. 
v.  Confirmation,  Revocation,  and  Altera- 
tion, 905* 
▼l  Fraudulent  or  Void. 

1.  Nature  and  Effect  of  Fraud,  906. 

2.  Conveyance  of  Lands,  906. 

3.  Conveyance  of  Chattels,  907. 

4  Marriage  Settlement — See  Husband 

and  Wife,  123a 
5.  Mortmain— See  Charity,  584 
vn.  Registration,  910. 
▼m.  Stamps  on  Deeds,  910. 
ix.  Remainder  by  Deed,  911. 
x.  Deeds  of  Composition  with  Creditors— 

See  Debtor  and  Creditor,  883. 
xl  Inspection  of  Deeds  — &m  Evidence, 
1100. 

DEFAMATION. 

l  Generally,  915. 
n.  Publication. 

1.  In  Newspapers,  915. 
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DEFAMATION,  Publication— continued. 

2.  In  other  ways,  916. 

3.  Confidential  Communications,  917. 
4  Character  of  Servants,  918. 

5.  Public   and  Official  Communica- 

tions, 919. 

6.  Judicial  Observations,  930. 

7.  Reports  of  Proceedings,  920. 

8.  Literary  Criticism,  922. 

9.  Exhibiting  Inscription,  &c.  922. 
m.  Disclosure  or  Author,  and  Copying, 

922. 
it.  Charge  op  Crime,  923. 
v.  Charge  of  Fraud  and  Swindling,  924. 
vi.  Unfitness    for  Society,   and    Immo- 
rality, 925. 
vn.  Insolvency,  926. 
viii.  Professional  Misconduct,  926. 
iz.  Official  Misconduct,  927. 
x.  Ridicule  and  Contempt,  928. 
xi.  Illegal  Transactions,  928. 
xn.  Proof  of  Slanderous  Matter,  929. 
mi.  Special  Damage,  930. 
xrv.  Evidence  in  Mitigation,  930. 
xv.  Slander  of  Title,  931. 
xvl  Action  for  Defamation. 

1.  By  Partners,  932. 

2.  By  and    against    Husband   and 

Wife,  932. 

3.  Pleading-. 

(a)  Inducement,  932. 
(6)  Statement  of  Slanderous  Mat- 
ter, 932. 
(c)  Innuendo,  933. 
(</)  Justification,  934. 

4.  Evidence. 

(a)  Generally,  935. 

(b)  Admission  in  Libel,  936. 

(c)  Other  Slanders,  936. 

5.  Costs— 5cc  Costs. 

xvn.  Criminal  Procedure  for,  Libel— See 
Criminal  Law,  812. 

DEFEAZANCE— See  Warrant  of  Attorney, 
2135. 

DEMURRAGE— See  Ship,  2037. 

DEMURRER. 

i.  To  Pleading — See  Pleading,  1636. 
ii.  To  Evidence — See  Evidence,  1116. 
in.  Costs  on — See  Costs,  686. 

DESCENT— See  Estate,  1020. 

DETINUE,  937. 

DEVISE— See  Will,  2180. 

DIEM   CLAUSIT  EXTREMUM — See  Ex. 
tent,  1162. 

DILAPIDATIONS. 

i.  Of  Church  Property— See  Ecclesiasti- 
cal Law,  965. 
u.  Of  other  Property — See  Landlord  and 
Tenant,  1424. 


DISCLAIMER— See  Estate,  1019. 

DISSEISIN— See  Estate,  1019. 

DISSENTERS— See  Ecclesiastical  Law,  982. 

DISTRESS.  * 

i.  For  Rent  and  Charges  on  Land. 

1.  Persons  distraining,  938. 

2.  For  what  Rent,  940. 

3.  What  may  be  distrained,  941. 

4.  When  to  be  made,  942. 

5.  Where  to  be  made,  943. 

6.  How  to  be  made,  943. 

7.  How  Goods  disposed  of,  943. 

8.  Suspension   of  Right  to  distrain, 

944. 

9.  In  case  of  Bankruptcy — See  Bank- 

rupt, 324. 

10.  In  case  of  Insolvency — See  Prison- 

er, i  835. 

11.  Landlord's  Claim  on  Executions— 

See  Execution,  1126. 
ii.  Fraudulent  Removal. 

1.  Cases  within  the  Statute,  945. 

2.  Proceedings,  946. 
m.  For  Other  Things. 

1.  Things  Damage  Feasant,  947. 

2.  Taxes  and  Duties,  947. 

3.  Poor  Rates— See  Poor,  1669. 
iv.  Indemnity  on  Distresses,  948. 

v.  Costs  of  Distresses,  948. 
l  Remedy  For  Wrongful  or  Excessive 
Distresses. 

1.  How  enforced,  949. 

2.  Form  of  Action— See  Action,  18. 

3.  Recovery  of  Money  paid  to  avoid 

Distress    See  Assumpsit,  153. 
vn.  Effect   as  a  Discharge  of  Action, 

949. 
vni.  Pound,  950. 

DISTRIBUTION  OF  ESTATE. 

l  According  to  what  Law,  950. 
n.  Statute  and  Custom,  951. 

DOMICILE — See  Distribution  of  Estate, 
950— Executor,  1133. 

DONATIO    MORTIS    CAUSA-&*  Will, 

2200. 

DOWER— See  Husband  and  Wife,  1255;, 

DYING   DECLARATIONS  — Sec  Cribukar 
Law,  743. 


E. 

EAST  INDIA  COMPANY— See  Public  Com- 
pany, 1847. 

ECCLESIASTICAL  LAW. 
i.  Clergy  generally. 

1.  Visitation  of  Bishop,  952. 

2.  Other  Things,  952. 
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ECCLESIASTICAL  LAW— continued. 
u.  Adtowbon,  953. 

m.  Endowment  and  Augmentation,  954. 
it.  Simony. 

1.  In  Salo  of  Advowson,  954 

2.  In  Presentation,  955. 

3.  Contracts  of  Resignation,  955. 
v.  Mode  of  filling  Benefices. 

1.  Presentation  and  Nomination,  956. 

2.  Election,  957. 

3.  Institution  and  Induction,  958. 

TL  QuARE  IMFEDIT. 

1.  Pleadings,  958. 

2.  Judgment  and  Practice,  959. 

3.  Amendment — See  Amendment,  59. 

4.  Costs  in— See  Costs,  690. 
til  Non-residence. 

1.  Penalties  for,  959. 

2.  Effect  of,  960. 

3.  Excuse  for,  960. 

4.  Licence  for,  960. 

5.  Action  for,  961. 

Tin.  Curates  and  Lecturers,  961. 
ix.  Paeish  Clerks,  963. 
x.  Cbaegx  of  Benefices,  963. 
xl  Dilapidations,  965. 

xn.  Tithes. 

1.  In  whom  vested,  966. 

2.  Grants  and  Leases  of  Tithes,  966. 

3.  Titheable  Matter*,  966. 
4  Setting  out,  970. 

5.  Taking  awajtf  970. 

6.  Exemptions,  971. 

7.  Compositions,  972. 
&  Modus. 

(a)  Validity,  973. 
(o)  Proof,  974. 
9.  In  London,  976. 

10.  Recovery  of  Tithes. 

'  (a)  By  Action,  977. 
(6)  By  Suit,  977. 

11.  Allotment  in  lieu  of— See  Common, 

597. 
xm.  Rights    on    Change  of    Incumbents, 

97a 
xrr.  Churchwardens. 

1.  Election,  97a 

2.  Rights  and  Liabilities,  979. 
xt.  Church  Rate,  979. 

xtl  Pews. 

1.  Right  to,  980. 

2.  Disturbance  of,  981. 
xtil  Burial. 

1.  Rights  respecting,  981. 

2.  Offences  as  to— &e  Criminal  Law, 

820. 
xtiil  Dissenters. 

1.  Toleration  Oaths,  982. 

2.  Other  Matters,  982. 

3.  Disturbance  of  Congregations — See 

Criminal  Law,  821. 

jxx.  Brawling,  983. 

xx.  Ecclesiastical  Court  —  See  Inferior 
Court,  1273. 

xxi.  Ecclesiastical  Execution  —  See  Exe- 
cution, 1130. 

TOL.  L, 


EJECTMENT— £w  Landlord  and  Tenant, 
1387. 
L  For  what  it  lies. 

1.  Land  and  other  Property,  984* 

2.  Local  Description,  984. 

3.  Quantity  of  Land  and  Interest  de- 

manded, 984. 
il  Lessor's  Title 

1.  Must  be  a  legal  Title,  985. 

2.  Joint  Tenants,  and  Tenants  in  Com- 

mon, 985* 

3.  Necessity  of  actual  Entry,  986. 
4  Effect  of  outstanding  Term,  987. 

5.  Evidence  of  Title,  988. 

6.  Limitation — See  Limitation,  1472. 

7.  Estoppel  from  disputing — See  Land- 

lord and  Tenant,  1441. 
m.  Br  Particular  Persons. 

1.  Mortgagor  and  Mortgagee,  988. 

2.  Execution  Creditors,  938. 

3.  Heirs  and  Devisees,  989. 

4  Personal  Representatives,  989. 

5.  Assignees  of  Bankrupts— -See  Bank- 

rupt, 379. 

6.  Assignees  of  Insolvents— &e  Pri- 

soner, 1828. 

7.  Corporations  —  See     Corporation, 

642. 
a  Overseers — See  Poor,  1655. 
it.  Between  Landlord  and  Tenant. 

1.  Operation  of  1  Geo.  4,  c.  87, 989. 

2.  Operation  of  11  Geo.  4  &  1  Will  4, 

c.  70, 991. 

3.  Operation  of  4  Geo.  2,  c  28— See 

Landlord  and  Tenant,  1405. 

4.  Sufficiency  of  Notice  to  quit — See 

Landlord  and  Tenant,  1434 

5.  What  a  Forfeiture— See  Landlord 

and  Tenant,  1401. 
t.  Declaration. 

1.  Title  and  Parties,  991. 

2.  Demise,  Entry,  and  Ouster,  992. 

3.  Notice  to  appear,  992, 

4  Amendment  of-— See  Amendment. 
49. 
tl  Service  of  Declaration. 

1.  Where  several  Tenants,  993. 

2.  On  Wife,  994 

3.  On  Members  of  Family,  994 
4  On  Agents,  995. 

5.  When  Tenant  has  absconded,  995. 

6.  Premises  unoccupied,  996. 

7.  Other  circumstances,  996. 

8.  Time  of  Service,  996. 

9.  Affidavit,  997. 

10.  Tenant's  Notice  to  Landlord,  99a 
vii.  Judgment  by  Default. 

1.  When  moved  for,  998. 

2.  Rule  for,  999. 
Tm.  Appearance. 

1.  Who  may  defend,  1000. 

2.  Consent  Rule,  1001. 

ix.  Proceedings  after  Appearance. 

1.  Plea  and  Issue,  1001. 

2.  Particulars,  1002. 

3.  Judgment,  1002. 

4.  Execution,  1002. 

5.  Costs— See  Costs,  686. 
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EJECTMENT,  Proceedings  after  Apprar- 
aug*— continued. 

6.  Practice  at  Trial — See  Practice, 

1788. 

7.  Bail  in  Error— See  Bail,  255. 

8.  Error  in— See  Error,  1005. 
x.  Stating  Proceedings. 

1.  Payment  of  Rent  and  Costs,  1003. 

2.  Payment  of  Mortgage  Money,  1003. 

3.  To  reepver  Costs  of  a  former  Eject- 

ment— See  Costs,  706. 
xi.  Trespass  for  Mesne  Profits. 
1.  When  maintainable,  1004. 
3.  Pleadings  and  Evidence,  1004. 
&  Costs— See  Costs,  686\ 

ELECTION. 

l  Of  Action — See  Action,  19. 
n.  In  Bankruptcy — See  Bankrupt,  967. 
m.  Of  Corporators — See  Corporation,  650. 
iv.  Of  Estate— See  Estate,  1020. 
v.  Of  Members  of  Parliament-* See  Par- 
liament, 1548. 

ELEGIT— See  Execution,  1139. 

EMANCIPATION— See  Poor,  1674. 

EMBEZZLEMENT— See  Criminal  Law,  777. 

EMBLEMENTS— See  Landlord  and  Tenant, 
1439. 

ENEMY— See  Foreigner,  1184. 

ENGINEER— See  Work  and  Labour,  3370. 

ENGRAVINGS— <Sw  Copyright,  639. 

ENTRIES— See  Evidence,  1105. 

ERROR. 

i.  When  it  Lies. 

1.  On  what  Judgments,  1005. 
3.  To  what  Court,  1006. 
3.  Agreement  not  to  bring,  1007. 
n.  Whefla  Supersedeas,  1007. 
m.  When  for  Delay  merely,  1008. 
iv.  Action  on  Judgment  pending   Error, 

1009. 
v.  Writ  of  False  Judgment,  1009. 
vl  Proceedings  in  Error. 
1.  Writ,  1009. 
3.  Allowance  of  Error,  1010. 

3.  Assignment  of  Errors,  1010. 

4.  Practice  in  Error,  1011. 

5.  Judgment,  1013. 

6.  Abatement  of  Writ  by  Death— See 

Action,  19. 

7.  Allowance  of  Interest — See  Inter- 

est, 1365. 

8.  Amendment — See  Amendment,  55. 

9.  Bail  in  Error— See  Bail,  355. 

10.  Effect  as  regards  Boil— &e  Bail, 

354 

11.  Costs  in  Error— See  Costs,  687. 
13.  In  Criminal  Cases— fife*  Crimwal 

Law,  863. 


ESCAPE. 

i.  From  Marshal  and  Warden,  1013. 
ii.  From  other  Jailors,  1014 
m.  Action  for,  1014. 
ry.  From  Sheriffs— See  Sheriff,  1991. 

ESCHEAT,  1016. 

ESCROW— See  Deed,  900. 

ESSOIGN,  1016. 

ESTATE. 

i.  Legal  and  Equitable,  1017. 
il  Estate  Tail,  1017. 
in.  Estate  for  Ldje,  1018. 
iv.  Joint  Tenants  and  Tenants  in  Common, 

1018. 
v.  Tenancy  by  Curtesy,  1819. 
vi.  Seisin  and  Disseisin,  1019. 
vil  Disclaimer,  1019. 
vm.  Special  Occfuancy,  1030. 
ix.  Exchange  of  Estates,  1030. 
x.  Descent  of  Estates. 
1.  Heirs,  1030. 
3.  Descent,  1030. 
3.  Assets,  1033. 

4  Actions  against  Heirs  and  Devisees, 
1033. 
xi.  Conveyance  by  Dray— See  Deed,  901. 

xu.  Conveyance  by  Devise— See  Will,  3180. 

xra.  Copyhold  Estate— See  Copyhold,  634 

xrv.  Right  to  Timber  and  Trees— See  Tim- 
ber, and  Trees,  3073. 

ESTOPPEL. 

i.  When  it  operates  generally,  1033. 

ii.  By  Record— See  Evidence,  1065. 

in.  By  Act  of  the  Party — See  Evidence, 
1038. 

ESTREAT— See  Recognizance,  1866. 

EVIDENCE. 

i.  Matters  judicially  noticed,  1036. 

n.  Admissions. 

1.  By  Pleading  and  Practice,  1037. 

3.  By  Conduct  and  Demeanour,  1038. 

3.  Operation  of  being  without  Preju- 
dice, 1038. 

4  By  Payment  of  Money  into  Court 
—See  Payment,  1584. 

5.  By  Particulars  of  Demand  —  Set 

Practice,  1771. 

6.  By  Plea  of  Tender  and  Payment 

into  Court— See  Tender,  3070. 
m.  Presumptions,  1038. 

rv.  Want  of  Reason  and  Religion  in  Wit- 
nesses, 1039. 
v.  Infamy  of  Witnesses,  1039. 

vi.  Parties  on  the  Record. 

1.  Co-defendant  letting  Judgment  go 

by  Default,  1030. 
3.  Co-defendant  who  pleads  Bankrupt- 

cy,  1030. 
3.  Co-defendant  acquitted,  1031. 
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EVIDENCE,  Parties  on  the  Rbookd— «m<t- 1  EVIDENCE— continued. 


4  Other  Cues,  J  031. 

5  Admissions  by  Parties,  1031. 

TIL  PaETIES       SUBSTANTIALLY       INTERESTED, 

1033. 
nn.  Paettes  equally  affected,  1034. 

IX.  PaEISHJOICEES,  1036. 

x.  Husband  Alio  Wife,  1037. 
xl  Partners,  1038. 
xii.  Agents,  1039. 

MIL  AtTORNIES. 

1.  Admissions,  1041. 

2.  Privileged  Communications,  1042. 

3.  Production  of  Documents. 

(«)  For   Purposes   of  Evidence, 

1044. 
(6)  Summary  Jurisdiction  to  com- 

pel — See  Attorney,  190. 

4.  To  whom  it  extends,  1045. 
ett.  Counsel  and  Arbitrators,  1046. 

xr.  Othee  Persons. 

1.  Public  Officers  and  Others,  1046. 

2.  Bankrupts— See  Bankrupt,  449. 

3.  Creditors  of  Bankrupts— See  Banx- 

eupt,  449. 

4.  Insolvents— See  Prisoner,  1840. 

xtl  Intbeest  or  Witnesses. 

1.  On  Account  of  Verdict,  1047. 

2.  Direct    Interest    in    the     Event, 

1047. 

3.  Liability  for  Damages  and  Costs, 

1047. 

4.  Bail,  1048. 

5.  Servants  acting  negligently,  1049. 

6.  Persons  entitled  to  Re  wards,  1049. 

7.  Legatees,  Executors,  &c.  1049. 
a  Other  Cases  of  Interest,  1050. 

9.  Examination  as  to  Interest,  1050. 
10.  How  removed,  1051. 
xvb.  Attendance  of  Witnesses. 

1.  Process,  1052. 

2.  Expenses,  1053. 

3.  Remedy  for  Non-attendance,  1053. 

4.  Before  Arbitrators — See    Arbitra- 

tion, 105. 

5.  In    Bankruptcy— •&«   Bankrupt, 

437. 

6  Protection  from    Arrest — See   Ar- 

rest, 143. 
xniL  Examination  of  Witnesses. 

1.  Swearing,  1054. 

2.  Practice  as  to  Examination,  1054. 

3.  Ordered  out  of  Court,  1055. 

4.  Refreshing  Memory,  1055. 

5.  Opinion  and  Skill,  1055, 

6.  Tendency  to  criminate,  1056. 

7.  8nbjection  to  Action,  1057. 

8.  Contrary  to  Policy  and  Decency, 

105a 

9.  Leading  Questions,  105a 

10.  Contents  of  Written   Documents, 

105a 

11.  Cross  examination,  1059. 

12.  Re-examination  and  Reply,  1059. 

13.  Impeachment  of  Credit,  1059. 
14  Character,  1061. 


xix.  Examination  upon  iNTEXxoaATOErx*. 

1.  Statutes,  1061. 

2.  Decisions,  1062. 

3.  Granting  in  other  Cases,  1063. 

4.  When  Depositions  to  be  used,  1064. 

5.  Expenses  of— See  Costs,  704. 

xx.  Acts  of  Parliament,  1064. 

xxi.  Judgments  and  Verdicts. 

1.  Of  Superior  Courts,  1065. 

2.  In  rem,  in  the  Exchequer,  1066. 

3.  Inferior  Courts,  1067. 

4.  Foreign  Courts,  1067. 

xxii.  Proceedings  in  Chancery,  106a 

xxm.  Proceedings  before  Magisteates,  1069. 

xxiv.  Other  Judicial  Documents. 

1.  Rules  and  Orders,  1070. 

2.  Writs  and  Warrants,  1070. 
a  Inquisitions,  1070. 

4.  Affidavits,  1072. 

5.  Certificates,  1072. 

6.  Probates  and  Letters  of  Administra- 

tion, 1073. 

7.  Practice,  1073. 

8.  Awards— See  Arbitration,  111. 

9.  In  Bankruptcy — &e  Bankrupt,  429, 

45a 
10.  Insolvents  Discharges    See  Pedon- 
ee,  1840. 

xxt.  Non-judicial  Documents. 

1.  Journals  of  Parliament,  1074. 

2.  Gazettes  and  Acts  of  State,  1074 

3.  Ancient  Surveys  and  Terriers,  1074 
4  Parish  Registers,  1075. 

5.  Ship*'  Registers,  1075. 

6.  Ships'  Articles,  1076. 

7.  Parish  Books,  1076. 

8.  Other  Public  Books,  1076. 
9   Foreign  Laws,  1078. 

10.  Other  Public  Documents,  1078. 

11.  Inspection  of  Public    Documents, 

1079. 

xxvi.  Documents  of  a  mixed  natuee. 

1.  Court  Rolls,  1080. 

2.  Books  of  Corporations  and  Public 

Companies,  1081. 

3.  Inspection,  1081. 

xxtil  Parol  Explanation  or  Documents. 

1.  Ambiguity  Generally,  1083. 

2.  Ambiguity  in  Wills,  1085. 

3.  Ambiguity  in  Mercantile  Contracts, 

1088.  1 

4.  Consideration,  1089. 

5.  Evidence  of  Usage,  1089. 

a  Contracts  between  Landlord  and 
Tenant — See  Landloed  and  Te- 
nant, 1387. 

7.  Of  Charters — See  Corporation,  644 

8.  Of  Charter-parties— See  Ship,  2021. 

9.  In  Matters  of  Insurance — See  In- 

surance, 1315. 


xxvra.  Peoof  sy  Subscribing  Witni 

1.  When  necessary  generally,  1089. 

2.  Proof  of  Execution,  1090. 
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EVIDENCE,  Proof  by  Subsctubino  Witness— 1 
continued. 

3.  When  necessary  after  Notice  to  pro- 

duce, 1091. 

4.  Necessity  in  other  Cases,  1092. 

5.  When  Subscribing  Witness  denies 

Attestation,  1092. 
no.  Proof  bv  Secondary  Evidence. 

1.  Where  there  is  a  Subscribing  Wit- 

ness. 
(a)  Who  is  dead,  1092. 
(6)  Who  is  abroad,  1092. 

(c)  Cannot  be  found  after  Inquiry, 

1093. 

(d)  Otherwise  incapacitated,  1093. 

2.  Document  must  be  produced,  1094 

3.  When  lost  or  destroyed,  1094. 

4.  What  is  good  Secondary  Evidence, 

1096. 
xxx.  Proof  after  Notice  to  produce, 

1 .  What  Documents  require  no  Notice. 

1097. 

2.  Service  of  Notice,  1098. 

3.  Form  of  Notice,  1099. 

4.  When  Document  not  in  Defendant's 

Hands,  1099. 

5.  Consequence  of  Production,  1099. 

6.  Effect  of  Refusal  to  produce,  1100. 
xxxl  Proof    under  Surkbna   duces  tecum, 

1100. 

xxxn.  Inspection  of  Private  Documents. 

1.  When  allowed  generally,  1100. 

2.  When  Party  a  Trustee,  1101. 

3.  Other  Cases,  1102. 

4.  For  what  Purpose,  1103. 

5.  Order  to  produce,  1103. 
xxxiii.  Proof  of  Private  Documents. 

1.  Deeds,  1103. 

2.  Wills,  1103. 

3.  Checks,  1104 
4  Receipts,  1104 

5.  Advertisements,  1104. 

6.  Entries  of  Deceased  Persons,  1105. 

7.  Shop  and  other  Books,  1106. 
a  Letters,  1107. 

9.  Family  Writings,  1108. 

10.  Plans  and  Maps,  1108. 

11.  Stamps  on  Instruments — See  Reve- 

nue, 1884. 
xxxrv.  Proof  of  Handwriting. 

1.  Knowledge  of  Witness,  1108. 

2.  Comparison  of  Hands,  1109. 
xxxv.  Hearsay  Evidence. 

1.  In  Corroboration,  1110. 

2.  When  Witness  dead,  1110. 

3.  In  Questions  of  Pedigree,  1110. 

4.  In  Questions  of  Boundary,  1111. 

5.  In  Settlement  Cases,  1111. 

6.  In  other  Cases,  1112. 

7.  In  Cases  of  Modus— See  Ecclesias- 

tical Law,  974. 
&  Dying  Declarations — See  Criminal 
Law,  743. 
xxxvl  Evidence  on  Writs  of  Inquiry,  1113. 
xxxvn.  Production  of  Evidence. 

1.  Generally,  1114 

2.  In  Reply,  1114 

3.  Must  be  confined  to  Issue,  1114 


EVIDENCE,  Production  or— continued. 

4  Affirmative    of   Issue   must  be 
proved,  1115. 

5.  Substance  of  Issue  only  need  be 

proved — See  Variance,  2128. 

6.  Best  Evidence  must  be  adduced 

— See  Div.  Proof  by  Secondary 
Evidence,  1092. 

xxxvm.  Demurrers  to^  Evidence,  1116. 
XX2IX.  Bills  of  Exceptions,  1116. 

XL.  Evidence  in  Particular  Actions. 

1.  Account  stated  —  See  Assumpsit, 

163. 

2.  Administrators — See  Executors, 

1133. 

3.  Assumpsit — See  Assumpsit,  147. 
4  Attormes'  Bills — See  Attorney, 

202. 

5.  Awards — See  Arbitration,  111. 

6.  Bail  Bonds— See  Bail,  215. 

7.  Bankruptcy — See  Bankrupt,  444. 

8.  Bills  of  Exchange — See  Bills  and 

Notes,  468,  519. 

9.  Bonds— See  Bond,  544 

10.  Carriers — See  Carrier,  548. 

11.  Commons — See  Common,  589. 

12.  Constables— See  Officer,  1540. 

13.  Covenant — See  Covenant,  723. 
14  Criminal  Cases  —  See  Criminal 

Law,  843. 

15.  Customs  —  See  Custom  and  Pre- 

scription, 873. 

16.  Debt—Sec  Debt,  880. 

17.  Detinue— See  Detinue,  937. 

18.  Ejectment— See  Ejectment,  984 

19.  Executors— See  Executors,  1133. 

20.  Goods  sold— See  Sale,  1914 

21.  Libel — See  Defamation,  935. 

22.  Limitations-See  Limitation,  1455. 

23.  Malicious  Arrest — See  Case,  560. 
24  Malicious  Prosecution — See  Case, 

563. 

25.  Money  Counts-See  Assumpsit,  152, 

26.  Negligence— See  Case,  567. 

27.  Nuisance — See  Case,  572. 

28.  Partners — See  Partner,  1554. 

29.  Policies  of  Insurance — See  Insur- 

ance, 1287. 

30.  Poor  Cases— See  Poor,  1646. 

31.  Promissory  Notes — See  Bills  and 

Notes,  519. 

32.  Quo  Warranto— See  Quo  War- 

ranto, 1856. 

33.  Replevin— See  Replevin,  1871. 

34.  Sale— See  Sale,  1900. 

35.  Set-off— See  Set-off,  1959. 

36.  Sheriff— See  Sheriff,  1971. 

37.  Slander — See  Defamation,  935. 
3a  Trespass— See  Trespass,  2079. 

39.  Trover— See  Trover,  2092. 

40.  Use  and  Occupation — See  Uss 

and  Occupation,  2111. 

41.  Usury— See  Usury,  2117. 

42.  Warranty— See  Warranty,  2142. 

43.  Work  and  Labour— See  Work 

and  Labour,  2270.    . 
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EXAMINATION    OF    WITNESSES  —  See 

Evidence.  1054a 
EXCEPTIONS,   BILL   OF  — See  Evidence, 

1116. 

EXCHANGE  OF  GOODS— &e  Assumpsit, 
149  —  Warranty  and  Deceit, 
2149. 

EXCHEQUER— See  Practice,  1750. 

EXCISE— See  Revenue,  1694. 

EXCOMMUNICATION— See  Inferior  Court, 
1273. 

EXECUTION. 

l  Immediate  Execution. 
1.  Statutes,  1117. 
9.  Decisions,  Ilia 
n.  Practice  on  Issuing  Execution,  1116. 
m.  Several  Writs  of  Execution,  1119. 
nr.  Priority  of  Executions. 

1.  As  regards  Subjects,  1119. 

2.  Between  the  Crown  and  Subjects— 

See  Extent,  1152. 
7.  Cafus  ad  satisfaciendum. 

1.  Form  of  Writ,  1121. 

2.  After  a  previous  fL  flu,  1121. 

3.  Effect,  1121. 

4.  Discharge  from,  1121. 

5.  To  Discharge  Bail— See  Bail,  250. 

6.  Against  Prisoners— See  Prisoner, 

1813. 
tl  Fieri  Facias. 

L  Form  of  Writ— 1122. 
.  2.  After  Defendant's  Death,  1122. 
3.  Time  of  Operation,  1122. 
4  Manner  of  Execution— See  Sheriff, 

1987. 
5.  Returns  to— See  Sheriff,  1987. 
▼n.  Goons  TAEEN. 

1.  Fixtures  and  Machinery,  1122. 

2.  Chattels  real,  1123. 

3.  Money  in  Sheriff's  Hands,  1123. 

4.  Partnership  Property,  1123. 

5.  Goods  of  other  Persons  in  Debtors' 

Possession,  1124 
&  Growing  Crops,  1125. 

7.  After  Bankruptcy — See  Bankrupt, 

396. 

8.  After    Insolvency — See  Prisoner, 

1835. 

9.  Conflicting   Claims— See  Sosriff, 

1993. 
Tin.  Landlord's  Claim  for  Rent. 

1.  Statute,  112a 

2.  What  Executions,  1126. 

3.  What  Rent,  1126. 

4  What  sufficient  Notice,  1127. 

5.  Sheriff's  Duty,  112a 

6.  Remedy  of  Parties,  1128. 
ix.  Husbandry  Provisions,  1129. 
x*  Elegit. 

1.  What  extendible,  1129. 

2.  Execution  of,  1129. 
xl  Levari  Facias  bt  the  Crown,  1130. 

Facias,  1130. 


EXECUTION— continued. 

im.  Stating  and  setting  aside  Executions. 

1.  For  Irregularity,  1131. 

2.  In  other  Cases,  1131. 

3.  By  Writ  of  Error— See  Error  1007. 

XIV.  EXFEN8E8  OF  EXECUTIONS,  1132. 

xv.  Sheriff's    Fees   and   Poundage— See 
Sheriff,  1996. 

xvi.  Amendment  of  Writs — See  Amendment, 

47. 
xvil  Venditioni  exponas— See  Sheriff,  1991. 
xvui.  Sheriff's  Duty  and  Authority  —  See 
Sheriff,  1987. 

xrx.  Revival  of  Judgments— See  Scire  Fa- 
cias, 1948. 

xx.  In  Ejectment — See  Ejectment,  1002. 

EXECUTORS  AND  ADMINISTRATORS, 
i.  Grant  of  Aministration. 

1.  Power  of  Ordinary,  1133. 

2.  By  what  Jurisdiction,  1133. 

3.  Administration  de  bonis  non,  1134 

4.  Administrators  for  temporary  Pur- 

poses, 1134 

5.  Parties  made  Executors,  1134. 

6.  Operation  of  Probate,  1134. 

7.  Renunciation,  1135. 

8.  Administration  Bond,  1135. 

9.  Stamps,  1136. 

10.  Proof  of  Representative  Character— 
See  Evidence,  1073. 
n.  Rights,  Authority,  and  Duty. 

1.  In  Collecting  Estate,  1136. 

2.  Carrying  on  Trade,  1137. 

3.  Authorizing  Agents,  1137. 
4  Using  Money,  1137. 

5.  Lending  Money,  1138. 

6.  Residue,  113a 

7.  Remuneration,  1138. 

8.  Assenting  to  and  paying  Legacies— 

See  Legacy,  1445. 

9.  Distribution  of  Estate— &e  Distri- 

bution of  Estate,  950. 

10.  In  Cases  of  Landlord  and  Tenant — 

See  Landlord  and  Tenant,  1412. 

11.  Distresses  by— See  Distress,  938. 
m.  Liability. 

1.  Funeral  Expenses,  1139. 

2.  Debts  of  the  Deceased,  1139. 

3.  Debts  accrued  since  the  Death,  1140. 
4  Acts  of  each  other,  1141. 

5.  Other  Things,  1142. 

6.  Legacies — See  Legacy,  1444. 

7.  For  Distributive  Share— See  Lega- 

cy, 1448. 

8.  Attornies  for  Negligence — See  At- 

torney, 192. 

9.  Costs— Sec  Costs,  683. 
rv.  Assets. 

1.  What  are,  1142. 

2.  Admission  of,  by  Pleading,  1142. 

3.  Admission  of,  by  Arbitration,  1 143. 
4  Proof  of,  1143. 

5.  Marshalling  Debts,  1144 

6.  Exhaustion  by  Payment,  1144. 

7.  Exhaustion  by  Retainer,  1145. 

8.  Mortgage  Money — -See  Mortgage, 

1507. 
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EXECUTORS  AND  ADMINISTRATORS— 

continued. 
v.  Executor,  de  son  Tort,  1146. 
vl  Actions  bt  and  against. 

1.  What  Actions  maintainable,  1147. 

2.  When,  1148. 

3.  Parties,  1148. 

4.  Pleadings,  1149. 

5.  Issue  of  ne  unqaes  Ezecntor,  1151. 

6.  Judgment  generally,  1151. 

7.  Judgment  of  Assets  quando,  1151. 

8.  Witnesses,  1152. 

9.  Costs  in— Sec  Costs,  683. 

10.  Affidavits  of  Debt  by— See  Arrest, 
132. 

EXECUTORY  DEVISE-s&e  Wax,  2256. 

EXEMPLIFICATION— See  Amendment,  59 
— Fine  and  Recovery,  1164. 


FALSE  PRETENCES— SeeCRiMiHAL  Law, 782. 

FALSE  REPRESENTATIONS  —  See  War- 

eanty,  2148. 

FALSE  RETURN— &c  Sheriff,  1981. 

FEES — See  Officer,  1535, 1539  —  Sheriff, 
1996. 

FEIGNED  ISSUE-^See  Costs,  688. 

FELONY— See  Criminal  Law,  727. 

FEME  COVERT — See  Husband  and  Wife, 
1233. 

FENCES  AND  PARTY  WALLS. 

i.  Ownership,  1163. 

n.  Obligation  to  Repair,  1163. 


Debt   to  the 


EXTENT. 

i.  Generally,  1152. 

n.  What  will   create  a 

Crown,  1153. 
in.  What  mat  be  taken  under  Extents  in 
Chief. 

1.  Lands,  1153. 

2.  Partnership  Property,  1154. 

3.  Goods  chargeable  with  duties,  1154. 
iv.  Priority  of  Extents  in  Chief. 

1.  Over  Extents  in  Aid,  1154 

2.  Over  Executions  of  the  Subject,  1155. 

3.  In  Other  Cases,  1156. 
v.  Proceedings  in  Chief. 

1.  Inquisition,  1156. 

2.  Other  Things,  1157. 

3.  Amendment— See  Amendment,  59. 
vi.  Who    entitled    to  Extents   in  Aid, 

115a 
yil  What  may  be  taken  under  Extents  in 
Aid. 

1.  Goods,  1159. 

2.  Person  of  Defendant,  1159. 
vui.  Priority  of  Extents  in  Aid,  1159. 

u.  Proceedings  in  Aid. 

1.  In  what  Cases  granted,  1160. 

2.  Affidavit,  1160. 

3.  Inquisition,  1160. 

4.  Pleadings,  1161. 

5.  Practice,  1161. 

6.  Amendment— See  Amendment,  59. 
x.  Amoveas  Mancs,  1162. 

xi.  Diem  olausit  extremum,  1162. 
xii.  Sheriff's    Fees    and    Poundage— See 
Sheriff,  1998. 

EXTORTION— See  Sheriff,  199& 

F. 
FACTOR— See  Agent,  26. 

FAIRS— See  Market,  1490. 

FALSE  IMPRISONMENT  —  See  Trespass, 
2079. 


FERRY— See  Way,  2173. 

FICTION  OF  LAW,  1164 

FIERI  FACIAS-^See  Execution,  1122. 

FILIATION,  ORDER  OF— See  Bastard,  461. 


FINE  AND  RECOVERY, 
i.  Generally,  1164. 
n.  Parties. 

1.  Tenants  in  Tail,  1 165. 

2.  Tenants  for  Life,  1166. 

3.  Husband  and  Wife,  1167. 

4.  Trustees  and  Insane  Persons,  1168. 

5.  Other  Persons,  1169. 

hi.  Seisin  of  Conusor  and  Tenant,  1169. 
rv.  Description  of  Estate,  1170. 
v.  Acknowledgment. 

1.  In  Town,  1170. 

2.  In  the  Country,  1171. 

3.  In  Scotland  and  Ireland,  1172. 

4.  Abroad,  1172. 

5.  Erasures,  1173. 

6.  Parties'  Names,  1173. 

7.  Parchment,  1174. 
vl  Passing. 

1.  Within  what  Time,  1175. 

2.  Practice  as  to,  1175. 

3.  AmendmemV-^See  Amendment,  59. 
4  Liability  of  Attorney  for  Negligence 

— See  Attorney,  194. 

Vtt.  CB3ROGRAPH  AND  PROCLAMATIONS,  1177. 

viil  Contracts  to  levy  or  suffer,  1177. 
ix.  Entry  to  avoid  Fines— See  Ejectment, 

986. 
x.  Revocation  of  Wills— See  Will,  2192. 

FISH  AND  FISHERIES. 

i.  Sea  and  Navigable  Rivers,  1177. 
ii.  Private  Fisheries,  1178. 
hl  Whale  Fishing,  1179. 


FIXTURES. 


m  I        l  Trade  Fixtures,  1179. 

FALSE  JUDGMENT-^  Error,  1009.        '       n.  Agricultural  Fixture*,  1180. 
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FIXTURES— emtiimued. 

m.  Useful  ok  Ornamental  Fixtures,  1180. 

it.  When  removable,  1180. 

v.  contracts  respecting,  1181. 

tx.  Recovery  of,  1181. 
▼xl  Distress  upon — See  Distress,  941. 
txxl  Execution  upon — See  Execution,  1122. 

FORBEARANCE,  CONTRACTS  OF  — See 
Assumpsit,  150. 

FORCIBLE  ENTRY-^  Criminal  Law,  755. 

FOREIGN  ATTACHMENT—  See  Inferior 
Court,  1277. 

FOREIGNER. 

l  Obligation  of  Foreign  Laws  in  this 
Country,  1182. 

il  Settled   and   conquered  Countries, 
1183. 

m.  Constitution  or  Foreign  States,  1183. 

it.  Aliens. 

1.  Who  are,  1184 

2.  Suing  and  being  sued,  1185. 

3.  Contracts  by  and  with,  1185. 
4  Habeas  Corpus,  1186. 

5.  Other  Matters,  1187. 

6.  Petitioning  Creditor— <&c  Bank- 

rupt, 288. 
t.  License  to  Trade. 

1.  Construction,  1187. 

2.  Operation,  1388. 

3.  Limitation  of  lime,  1191. 
4  Proof  of,  1192. 

tl  License  to  reside,  1193. 
til  Proof  or  Foreign  Laws — See  Evidence, 

107a 
tul  Foreign  Loans— See  Contract,  612. 

xz.  Proceedings  st  Foreign  States — See 
Action,  4. 

x.  Proceedings  on  Foreign  Judgments — 
See  Action,  6. 

zl  Actions  in  respect  of  Foreign  Monet 
or  Securities — See  Assumpsit, 
156. 

FORESTALLING  AND  ENGROSSING— See 

Market,  1492. 

FORFEITURE— See  Landlord  and  Tenant, 

1401. 


FORGERY, 
i. 

n. 


m.  Defence 


Criminal  Law,  792. 

top  Monet  pad)  on— See  As- 
sumpsit, 160. 

to  Actions  on  Bills  and  Notes 
See  Bills  and  Notes,  525. 


FORMA  PAUPERISES*  Practice,  1806. 


FORMER  RECOVERY-&e  Action,  8. 

FRAUDULENT  CONVEYANCE-*See  Deed, 

906. 

FREEMAN-*See  Corporation,  641. 
FREIGHT— See  Ship,  2030. 

FRAUDS,  STATUTE  OF. 

i.  Respecting  Leases — See  Landlord  and 
Tenant,  1391. 

ii.  Promises  for  third  Persons— See  Gua- 
ranty, 1210. 

in.  Sale  of  Interest  in  Lands— See  Sale, 
1900. 

iv.  Sale  of  Goods— See  Sale,  1914. 

v.  Agreements — See  Contract,  604. 

vl  WiLLs-^See  Will,  2185. 

FRIENDLY  SOCIETIES. 

l  What  Societies  within  the  Statute. 

1193. 
n.  Rules  and  Inrolment,  1194. 
m.  Jurisdiction  of  Justices,  1194. 
iv.  Arbitration,  1194. 
v.  Rights  and  Liabilities  of  Officers  and 
Others,  1195. 

FURTHER  ASSURANCE-See  Covenant,708. 


G. 
GAME. 

l  Description  of  Game,  1196. 

n.  Property  in,  1 196. 
iii.  Qualification  to  kill,  1197. 
iv.  Killing. 

1.  Unqualified  Persons  in  Company, 

1197. 

2.  Time  allowed,  119& 

3.  Keeping  Sporting  Dogs,  1198. 
4  Not  producing  Certificate,  1198. 

5.  Trespass  whilst  pursuing,  1199. 

6.  Operation  of  Stat  4  &  5  W.  &  M. 

c.23— &e  Costs,  673. 
v.  Possession  of  Game,  1199. 
vl  Sale  of  Game,  1200. 
vn.  Proceedings  for  Penalties,  1200. 
vni.  Conviction  bt  Justices,  1200. 
ix.  Gamekeeper,  1201. 
x.  Using  Instruments  for  protection — See 

Case,  572. 
zi.  Night  Poaching  and  Offences  relating 

to  Game— See  Criminal  Law, 

775. 

GAMING. 

i.  What  are  Games,  1203. 

il  Validity  of  Gaming   Contracts   and 

Securities,  1204 
hi.  Construction   of   Racing   Contracts. 

120a 

iv.  Dboretjon  as  to  Trial  of  Wagers. 

1206. 
v.  Legality  of  Wagers,  1206. 
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GAMING— continued. 

vi.  Assault  at  Plat,  1207. 
vn.  Proceedings  for  Penalties,  1208. 
vin.  Keeping  Gaming  Houses— See  Criminal 
Law,  821. 
ix.  Operation  on  Bankrupt's  Certificate 
---See  Bankrupt,  427. 

GAZETTE— See  Evidence,  1074 
GENERAL  ISSufe— &e  Pleading,  1628. 
GLEANING— See  Custom,  873. 

GRANT. 

i.  From  the  Crown,  1208. 
h.  From  Private  Persons— See  Deed,  899. 

(■ 

GROWING  CROPS. 

l  Distress  of — See  Distress,  941. 
IK.  Execution  on — See  Execution,  1 125. 
in.  Right  to— See  Landlord  and  Tenant, 
1426. 

GUARANTIE. 

i.  Operation  of  Statute  of  Frauds. 

1.  Enactment  generally,  1210. 

2.  Cases  within  the  Statute,  1210. 

3.  Statement  of  Consideration,  1212. 

4.  Sufficiency  of  Note  or  Memoran- 

dum, 1214. 

5.  Where  Statute  of  Limitation  ap- 

plies, 1214. 

6.  By  Partners— See  Partner,  1559. 
il  Construction  of  Contract. 

,  1.  As  to  the  person  to  whom  given, 
1215. 

2.  As  to  continuance,  1215. 

3.  As  to  dealing  with  Principal,  1216. 
in.  Amount  of  Liability,  1216. 

iv.  Discharge  of  Surety. 

1.  By  Proof  in  Bankruptcy,  1217. 

2.  By  giving  Time  to  Principal,  1217. 

3.  By  improper  Dealing  with  Princi- 

pal, 1217. 

4.  By  Laches,  1218. 
v.  Action  on. 

1.  Pleadings,  1218. 

2.  Evidence,  1219. 

3.  Verdict,  1220. 

4.  In  respect  of  Special  Contract— See 

Assumpsit,  149. 

GUARDIAN— See  Infant,  1264. 
GUNPOWDER— See  Justices  of  Peace,  1376. 


H. 

HABEAS  CORPUS. 

i.  Jurisdiction  to  grant,  1220. 
il  Purpose  of  granting. 

1.  Generally,  1220. 

2.  Aliens— -See  Foreigner,  1184. 

3.  Apprentices — See  Apprentice,  87. 

4.  Bail— See  Bail,  211. 


HABEAS  CORPUS,  Purpose  or  Grantuio— 
continued. 

5.  Bastards — See  Bastard,  465. 

6.  Husband  and  Wife— See  Husband 
and  Wife,  124a 

7.  Infants— Sec  Infant,  1262. 

8.  Lunatics — See  Lunatic,  1477. 

9.  Parliament — See  Parliament,  1548. 

10.  Smugglers — See  Smuggling,  2046. 

11.  Witnesses— See  Evidence,  1052. 
m.  How  applied  for,  1220. 
iv.  Writ  and  Return,  1221. 

v.  Commitment  and  Copy,  1221. 
vi.  Compelling  Obeddsnce,  1221. 
vn.  Amendment — See  Amendment,  48. 

HABERE    FACIAS  POSSESSIONEM— See 

Ejectment,  1002. 


HACKNEY  COACHES,  1222. 

HALF  PAY— See  Army  and  Navy,  122— 
Chose  in  Action,  586 — Prisoner, 
1828. 

HANDWRITING— See  Evidence,  1103. 

HAWKERS  AND  PEDLARS,  1222. 
HEADBOROUGH— See  Officer,  1540. 

HEARSAY— See  Evidence,  1110. 

HEIR— See  Estate,  1020. 

HERIOT— See  Copyhold,  632. 

HIGH  TREASON— See  Criminal  Law,  729. 

HIGHWAY— See  Way,  2154. 

HIRERS  OF   PROPERTY— See   Bailment, 
259. 

HIRING  AND  SERVICE-&e  Pooa,  1677. 
HOLIDAYS-&e  Officer,  1536. 

HORSE. 

i.  Hiring,  1224. 

n.  Lien  and  Stable  Keepers,  1224. 
in.  Stolen  Horses,  1225. 
iv.  Post  Horse  Duty,  1225. 

v.  Warranty— See  Warranty,  2142. 
vi.  Sale— See  Sale,  1914. 
vn.  Racing— See  Gaming,  1203. 

HOSPITAlV-Se«  Poor,  1659. 

HUE  AND  CRY— See  Hundred,  1220. 
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HUNDRED. 

l  Statutes,  1227. 
o.  Premises,  1297. 
m.  Iiuurt,  1328. 
jt.  Parties,  1229. 
t.  procedure. 

1.  Notice,  1230. 

2.  Examination,  1230. 

3.  By  Action,  1231. 

4.  By  summary  Proceeding,  1231. 

5.  Contribution,  1232. 

tl,  Hundred  Court — See  Inferior  Court, 
1275. 


HUNTING— See  Game,  1196. 

HUSBAND  AND  WIFE. 
x.  Marriage. 

1.  Statutes,  1233. 

2.  Validity  generally,  1233. 

3.  Consent  of  Parents,  1234. 

4.  Consent  of  Trustees,  1234. 

5.  In  what  Churches,  1235. 

6.  In  Scotland,  1235. 

7.  In  Ireland,  1235. 
a  Abroad,  1235. 

9.  Procurement  of,  1236. 

10.  Proof  of,  1236. 

11.  Contracts  in  reetraintof— ^Con- 

tract, 611. 
n.  Action  for  Breach  of  Promise. 

1.  When  maintainable,  1237. 

2.  Pleadings,  1237. 
a  Evidence,  1237. 
4.  Defence,  1237. 

hi.  Marriage  Settlement. 

1.  Wife's  Property,  123a 

2.  Husband's  Property,  1239. 

3.  Contracts  to  make   Settlement, 

1240. 
it.  Husband's  Liabilities. 

1.  As  to  Wife's  Children,  1240. 

2.  To  pay  Wife's  Debts  incurred  be- 

fore Marriage,  1240. 

3.  For  Wife's  Necessaries. 

(a)  Adultery  of  Wife,  1240. 

(6)  Husband's  Ill-treatment,1241. 

(c)  Divorce,  1241. 

(d)  Separation  with  Allowance, 

1242. 

(e)  Separation  with  Funds  of  her 

own,  1242. 
(/)  Absence  Abroad,  1242. 
(?)  What  are  Necessaries,  1243. 
(A)  To  whom  Credit  given,  1243. 

4.  On  Contracts  made  by  Wife,  1243. 

5.  For  wrongful  Acts  of  Wife,  1244 
▼.  Cohabitation  as  Man  and  Wire,  1244 

tt.  Operation  or  Marriage  on  Wife's  Pro- 


1.  In  her  own  Right,  1244 

2.  As  Personal  Representative,  1245. 
a  Fines  by  Wife— See  Fine  and  Re- 
covery, 1167. 

Husband's   Power  of   Interference, 

1245. 
SuRVTvoRsairoF  Partus,  1245. 
I.  6 


HUSBAND  AND  WIFE-ttiicimietV 
ix.  Privileges  of  Wife. 

1.  From  Arrest 

(a)  On    Mesne    Process  against 

herself,  1246. 

(b)  When  arrested  with  her  Hus- 

band, 124a 

(c)  On  Execution,  124a 

2.  To  Habeas  Corpus,  1248. 

3.  To  Articles  of  the  Peace— See  Cri- 

minal-Law,  873. 
4  Discharge  under  Insolvent  Act — See 

Prisoner,  1824. 
5.  Criminal    Offences — See  Criminal 

Law,  727. 
x.  Incapacities  of  Wife. 

1.  Generally,  1248. 

2.  To  give  Warrants  of  Attorney— See 

Warrant  of  Attorney,  2133. 

3.  To  give  BHIs  and  Notes— See  Bills 

and  Notes,  570. 
xl  Separation. 

1.  Effect  of,  1249. 

2.  Validity  of  Contracts  for— Set  Con- 

tract, 611. 
xil  Actions  by  and  against  Husband  and 
Wife. 

1.  When  both  must  sue,  1250. 

2.  When  either  may  sue  alone,  1251. 

3.  When  both  must  be  sued,  1251. 

4.  When   Wife  may  be   sued  alone, 

1252. 

5.  Pleadings  generally,  125a 

6.  For  Criminal  Conversation. 

(a)  When  there  is  a  Separation, 

1253. 
(6)  Cmnivance  and  Misconduct  of 

Husband,  1253. 
(e)  Misconduct  of  Wife,  1254 
(of)  Proof  of  Marriage,  1254 
(0  Letters  of  Wife,  1254 
(/)  Damages,   Costs,  and  Judg- 
ment, 1254 

7.  For  harbouring  Wife,  1255. 

8.  For  Injuries  to  Wife,  1255. 

9.  For  Defamation — See  Defamation, 

932. 

10.  Evidence  for  and  against  each  other 

— See  Evidence,  1037. 

11.  Abatement  of  Action  by  Marriage— 

See  Action,  22. 
xm.  Dower. 

1.  Of  what  Lands,  1255. 

2.  Assignment  ofj  1255. 

3.  Jointure,  1256. 

4  Other  Means  of  barring,  1256. 
5.  Proceedings  for,  1256. 
xrv.  Proof  of  Legitimacy  of  Children — See 
Bastard,  461. 

HUSTINGS— See  Parliament,  1550. 
HYPOTHECATION-**  Ship,  2016. 


identity,  1257. 


I. 


Xlii 


TABLE  OP  TITLES. 


ILLEGAL  CONTRACTS. 

i.  Validity — See  Contract,  605. 
il  Recovery  of  Monet  on— <Ssa  Assumpsit, 
159. 

IMPARLANCE— See  Pleading,  1618. 


IMPRESSMENT  OF  SEAMEN-i&e  Smr, 
8020. 


IMPRISONMENT— See  Trespass,  3079. 

IMPROVEMENTS,  1257. 

INCLOSURE— See  Common,  593. 

IN-COMING  TENANT— See  Landlord  and 
Tenant,  1387. 

INCUMBENT— See  Ecclesiastical  Law,  956. 

INDEBITATUS  ASSUMPSIT— ^«  Assumiu 
sit,  152. 

INDEMNITY   ACT— See  Attorney,   174— 
Corporation,  641— Officer,  1534. 

INDICTMENT— See  Criminal  Law;  834 

INDORSEMENT. 

i*  Of  Bills  and  Notes— See   Bills  and 

Notes,  480. 
n.  Or  Bills  of  Lading— See  Ship,  2029. 

INFANT. 

i.  Personal  Incapacity,  1259. 
IL  Contracts  by  Infants. 

1.  Generally,  1259. 

2.  Trading,  1259. 

3.  Account  stated,  1259. 

4.  Torts,  1259. 

5.  Joint  Contracts,  1260. 

6.  As  to  Realty,  1260. 

7.  For  Necessaries,  1260. 

8.  Annuities — See  Annuity,  69. 

9.  Apprenticeship — See  Apprentice, 

87. 

10.  Arbitration — See  Arbitration,  98. 

11.  Bills  and  Notes — See  Bills  and 

Notes,  469. 

12.  Warrant  of  Attorney— See  Warrant 

of  Attorney,  2133. 

13.  Warranty— See  Warranty,  2142. 
in.  Ratification  after  full  Age,  1261. 
it.  Right  of  Father  to  Custody  of  Child. 

1.  Interference  of  Courts,  1261. 

2.  Habeas  Corpus,  1262. 

3.  Bastards— See  Bastard,  465. 
t.  Action  for  Loss  of  Services,  1262. 
vl  Action  for  Seduction,  1262. 

til  Liability  of  Father  for  Necessaries, 
1264. 


INFANT— continued. 
Tin.  Guardians,  1264. 
ix.  Actions  by  and  against  Infants. 

1.  Discharge  out  of  Custody,  1264. 

2.  Appearance  and   Appointment  of 

Guardian,  1264. 

3.  Plea  of  Infancy,  1265. 

4.  Parol  to  demur,  1265. 

5.  Security  for  Costs— See  Costs,  695* 
x.  Maintenance    by  Father-in-law— See 

Husband  and  Wife,  1240. 

INFERIOR  COURT. 

i.  Courts  of  Requests. 

1.  General  Operation  of  Statutes,  1265. 

2.  Residence  of  the  Parties,  1266. 

3.  Actions  excluded,  1268. 

4.  Sum  to  be  recovered. 

(a)  Generally,  1268. 

(b)  Effect  of  Part-payment — See 

Costs,  667. 

(c)  Effect  of  Set-off— See  Costs, 

66a 
.  {d)  Effect  of  Payment  into  Court 

—See  Costs,  668. 
(<j)  Effect  of  Tender,— See  Costs, 

668. 
(/)  Effect  of  other  Things— See 

Costs,  668. 

6.  Fees  in,  1269. 

6.  Proceedings  as  to  Costs — See  Costs, 

667. 

7.  Privileges  of  Attornies — &e  Attor- 

ney, 181. 

8.  False   Judgment  and    Error — See 

Error,  1009. 
ii.  Courts  of  Admiralty. 

1.  Jurisdiction  in  Civil  Cases. 

(a)  Generally,  1269. 

(6)  In  Matters  of  Prize,  1270. 

2.  Prohibition  to,  1272. 

3.  Jurisdiction  in  Criminal  Cases    See 

Criminal  Law,  829. 
hl  Ecclesiastical  Courts. 

1.  Jurisdiction. 

(a)  Generally,  1273. 
(6)  Administration  and  Will — See 
Executor,  1133. 

(c)  Defamation — -Sec  Defamation, 

915. 

(d)  Ecclesiastical  Matters  —  See 

Ecclesiastical  Law,  915. 

(e)  Marriage — See  Husband  and 

Wife,  1233. 
(/)  Tithes — See  Ecclesiastical, 
Law,  977. 

2.  Prohibition  to,  1273. 

3.  Writ  de  contumace,  1274. 
rv.  County  Courts,  1274. 

v.  Other  Courts,  1275. 
Yi.  Removal  of  Causes,  1276. 
vu.  Procedendo,  1277. 
viil  Foreign  Attachment. 

1.  What  may  be  attached,  1277. 

2.  Debt  and  raxties  within  Jurisdiction, 

127a 

3.  Proceedings,  1278. 

xx.  Ox7RTs4iARTiAL— «See  Army,  124. 
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INFERIOR  COURT— eomtiimid. 

x.  Pleadings  in— See  Pleading,  1613. 

XL  ACTIONS     ON     JUDGMENTS     OF     INFERIOR 

Courts — &e  Action,  6. 
xn.  Bail  after  Removal  from — See  Bail, 

xol  Mandamus  to— «Sm  Mandamus,  1480. 
INFORMATION— See  Criminal  Law,  867. 
LNGROSSING— See  Market,  1493. 
INHERITANCE—^  Estate,  1020. 


INJUNCTION. 

l  To  Stat  Actions,  1279. 
n.  For  other  Purposes,  1280. 

INNKEEPER. 

l  Liariutt  to  Guests,  1280. 
n.  Luriutt  for  Guests,  1281. 
iu.  Lie*  or,  1281. 

INNS  OF  COURT. 

l  Call  of   Barristers — See 

460. 
n.  Poor  Rate— See  Poor,  1659. 


Barrister, 


INNUENDO— 8«  Defamation,  933. 

INQUEST— Set  Criminal  Law,  833— Officer, 

1539— Sheriff,  1987. 

INQUIRY,  WRIT  OF. 

l  Ix  what  Actions,  1281. 
it.  Reference  to  compote, 

1.  Generally,  1282. 

2.  Actions  on  Bills  End  Notes,  1283. 

3.  Actions    for   Rent  and   Mortgage 

Money,  1283. 

4.  Other  Actions,  1284. 
m.  Notice  of  Execution. 

1.  By  and  to  whom  given,  1284. 

2.  Length  of  Notice,  1284. 

3.  Time  and  Place  of  Execution,  1284. 
if.  Execution  of  Writ. 

1.  Attendance,  1285. 

2.  Damages,  1285. 

3.  Inquisition,  1286. 

4.  Evidence— See  Evidence,  1113. 

5.  Jury — See  Jury,  1376. 

t.  Amendment  of  Writ— See  Amendment, 
48. 

INROLMENT. 

l  Of  Annuities — See  Annuity,  71. 

n.  Of  Articles  of  Chnumr-See  Attor- 
ney, 175. 

m.  Of  Proceedings  in  Bankruptcy— See 
Bankrupt,  458. 

INSANE  PEBS0NS-&e  Lunatic,  1477. 


INSOLVENT— &e  Prisoner,  1833. 

INSPECTION  OF  DOCUMENTB-&e  Evi- 
dence, 1100. 

INSURANCE. 

l  Parties  to  the  Contract. 

1.  Agents,  1287. 

2.  Partners,  1288. 

3.  Aliens — See  Foreigner,  1185. 
il  Interest  of  Insured. 

1.  Neutral  or  Hostile  Property,  1289. 

2.  Prize,  1289. 

3.  Freight,  1290. 

4.  Ship  and  Furniture,  1291. 

5.  Bills  for  Ship's  Use,  1291. 

6.  Goods,  1291. 

7.  Expected  Profits,  1292. 

8.  Commission,  &c  1292. 

9.  Expected  Loss,  1292. 

10.  Averment  of  Interest,  1992. 

11.  Proof  .of  Interest,  1293. 

12.  Wagering  Policies,  1294 

13.  Valued  Policies,  1294. 
iil  Reinsurance,  1295. 

iv.  Double  Insurance,  1595. 
▼.  Mutual  Insurance,  1295. 
yi.  Sea-worthiness  of  Ship. 

1.  Generally,  1296. 

5.  Crew,  1296. 

3.  Pilot,  1297. 

4.  Repair,  1297. 

5.  Tackle  and  Furniture,  1297. 

6.  Proof  of,  1298. 

▼il  Ship's  Papers  and  Clearance. 

1.  Simulated  Papers,  1298. 

2.  Neutrality,  1299. 

3.  Clearance,  1299. 
vm.  Legality  of  Voyage. 

1.  Generally,  1299. 

2.  Hostile  Ports,  1299. 

3.  Ports  under  Embargo,  1300. 

4.  Neutral  Trading,  1300. 

5.  Convoy  Act,  1300. 

6.  Other  Statutory  Prohibitions,  1301. 

7.  License  to  Trade— See  Foreigner, 
1187. 

ix.  Deviation. 

1.  Generally,  1303. 

2.  Seeking  Convoy,  1303. 

3.  Stress  of  Weather,  1304. 

4.  Hostile  Ports,  1304. 

5.  Restraint,  1304. 

6.  Cruizing,  1305. 

7.  Trading,  1305. 

8.  Liberty  to  touch  at  Ports,  1306. 

9.  Other  Cases,  1308.    • 
10.  When  barratrous — See  Div.  Lost  it 

Barratry,  1333. 
x.  Abandonment  of  Voyage,  1308. 
xi.  Risk  Insured  Against. 

1.  Inception  and  Duration  on  Goods, 

1309. 
2. on  Ship, 


1311. 


3.  - 

1312. 

4.  Discharge  of  Assurers,  1315. 


on  Freight, 


xlif 
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INSURANCE— continued. 

XIL  PoUCY 

1.  Nature  and  Construction,  1315. 

2.  Description  of  Voyage,  1315. 

3.  Alteration  and  Correction,  1315. 

4.  Stamps,  1316. 

zin.  Warranties  and  Representation*. 

1.  Construction  Generally,  1317. 

2.  Safety  on  a  given  day,  1318. 

3.  To  sail  on  a  given  day,  1318. 

4.  To  sail  with  Convoy,  1320. 

5.  Of  Neutrality. 

(a)  At  what  Time,  1321. 

(6)  What  Neutrality,  1321. 

(c)  Effect  of  Condemnation,  1322. 

6.  Against  Confiscation,  1323. 

7.  Against  Capture,  1324. 
a  As  to  Cargo,  1324. 
9.  As  to  Terms  of  Insurance,  1324. 

Concealment. 
L  When  material  generally,  1324. 

2.  Known  Course  of  Proceeding,  1325. 

3.  Intelligence   known    at    Lloyd's, 
1326. 

4.  Time  of  Sailing,  1326. 

5.  Ship's  Name  when  known  to  be  in 
Danger,  1327. 

6.  Commencement  of  Hostilities,  1327. 

7.  Other  Things,  1328. 

Loss  by  Perils  or  the  Sea. 

1.  Injury  consequential,  1328. 

2.  Running  down,  1329. 

3.  Whilst  under  Repair,  1329. 

4.  Ship  missing,  1329. 

5.  Other  Cases,  1330. 

m.  Loss  by  Fire,  1330. 
xvii.  Loss  by  Stranding,  1330. 
xvm.  Loss  by  Capture,  1332. 
hi.  Loss  by  Detention,  1333. 
xx.  Loss  by  Barratry,  1333. 

XXL  LOSS  BY  OTHER  MEANS,  1335. 

xxiL  Average  Lobs. 

1.  What  amounts  to,  1335. 

2.  What  a  total  or  average  Loss,  1336. 

3.  Warranty  against  Average,  1336. 

4.  As  between  Owner  and  Freighter — 
Sec  Ship,  2040. 

xxriL  Right  op  Master  to  sell  Ship  and 

-      Cargo,  1337. 
xxrv.  Abandonment. 

1.  When  allowed  generally,  1339. 

2.  Loss  by  Peril  of  the  Seas,  1340. 

3.  Loss  by  Capture,  1340. 

4.  Loss  by  Embargo  and  Confiscation, 
1342. 

5.  Loss  by  other  Means,  1342. 

6.  Within  what  Time,  1343. 

7.  Effect  of,  on  Freight,  1344. 

xxv.  Adjustment. 

1.  Who  may  adjust,  1345. 

2.  Computation  of  Average,  1345. 

3.  Amount  on  Freight,  1345. 

4.  Amount  on  Goods,  1346. 

5.  Amount  on  Ship,  1347. 

6.  Effect  of;  1347. 

7.  Payment  of  Amount,  1348. 


INSURANC&-t«mrtntt«i. 
xxvl  Return  of  Premium. 

1.  When  Policy  void,  1349. 

2.  When  Voyage  illegal,  1349. 

3.  When  Risk  not  commenced,  1150. 

4.  When  Ship  in  Safety,  1350. 

5.  Other  Cases,  1351. 
xxvn.  Recovery  of  Premium,  1351. 

xxvux  Insurance  Broker. 

1.  Liability  to  Principal,  1352. 

2.  Remuneration,  1354. 

3.  Lien,  1354 

4.  8eU>ff— -See  Set-off,  1961. 

5.  In  Cases  of  Bankruptcy  —  See 
Bankrupt,  402. 

xxix.  Actions  on  Policies. 

1.  Pleadings,  1355. 

2.  Evidence,  1355. 

3.  Witnesses,  1356. 

4.  Consolidation  Rule,  1356. 

5.  Arrest— See  Arrest,  126. 

6.  Costa— See  Costs,  661. 
Bottomry  and  Respondentia,  1356. 
Insurance  on  Lives. 

1.  Representations,  1357. 

2.  Insurable  Interest,  1358. 

3.  Risk  Insured,  135a 

4.  Other  Things,  1358. 
xxxiL  Insurance  against  Fire. 

1.  Warranty    and    Representation, 
1359. 

2.  Contract  of  Insurance,  1359. 

3.  Risk  insured,  1360. 

4.  Covenant  to  insure,  1361. 


INTEREST  OF  MONEY. 

l  Judgments,  1361. 

n.  Bonds,  1362. 
m.  Money  Demands,  1362. 
rv.  Sale  of  Goods,  1364. 

v.  Deposit  on  Sales,  1364. 
vl  Mortgages,  1364. 
vu.  Awards,  1364. 
viil  Other  Contracts,  1365. 
ix.  Injuries,  1365. 

x.  In  Error. 

1.  In  what  Cases  allowed,  1365. 

2.  Computation,  1367. 

3.  Procedure,  1367. 

xi.  Recovery  of  Interest,  1367. 
xu.  On  Bills  and  Notes-^Sm  Bills  and 
Notes,  513. 

INTERPLEADER, 
r.  Statute,  1367. 
il  Interference. 

1.  In  what  Cases,  1368. 

2.  Procedure,  1368. 

in.  Bill  of  Interpleader,  1368. 

rv.  As  Regards  Sheriffs— -&e  Sherjff,  1993. 

INTRUSION,  WRIT  OF,  1368. 

INVENTION— See  Patent,  1575. 

INVOICE— See  Sale,  1914 

IRREGULARITY— See  Practice,  1796. 
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J. 

JOINT  TENANCY — See  Estate,  1018 — 
Wim  2180. 

JOURNALS  OF  PARLIAMENT — See  Evi- 
dence, 1074. 

JUDGES'  ORDERS— See  Practice,  1796. 

JUDGMENTS— See  Practice,  1794 

JUDICIAL  PERSONS,  ACTIONS  AGAINST 

Action,  3. 


JUDICIAL  PROCEEDINGS, 
i.  Action  on— See  Action,  6. 
n.  Cokbtpeeation  foe  Assumpsit— See  As- 
sumpsit, 150. 
m.  Proof  or— See  Evidence,  1065. 

JURAT— See  Affidavit,  25— Arrest,  133. 

JURISDICTION  OF  COURTS. 

1369. 


L 

n.  Or 


Courts  or    Law   and    Eaurrr, 
1370. 
m.  Courts  or  Session  in  Waxes,  1370. 
rr.  Wnv  Justices  or  Peace,  1371. 
t.  Cause  or  Action  abroad,  1371. 
n.  Operation  or  Agreements  to  refer — 

See  Arbitration,  104. 
▼n.  Over  Sessions— See  Sessions,  1954. 
▼m.  Over  Inferior  Courts — See  Inferior 
Court,  1272, 1273. 
ix.  Cause  of  Action  under  40c— Sm  In- 
ik*  Court,  1268. 


JURY. 

l  Common  Juries, 

1.  Qualifications,  1372. 

2.  Exemptions,  1372. 

3.  Other  Things,  1373. 
n.  Special  Juries. 

1.  Time  and  Manner  of  obtaining, 

1373. 

2.  For  Delay,  1373. 

3.  Mode  of  striking,  1374 

4.  Default  of  Jurors,  1374 

5.  Fine  for  Non-attendance,  1375. 
&  Certificate  of  Propriety,  1375. 
7.  Other  Things,  1375. 

m.  Challenge,  1375. 
it.  Juries  on  Writs  of  Inquiry,  1376. 
t.  Criminal  Juries — See  Criminal  Law, 

842. 
▼l  Ddcraroe  or  Jury — See  Practice, 

1791. 
▼n.  Withdrawal  or  Jury — See  Practice, 

1790. 

JUTICES  OF  PEACE. 

L.  Jurisdiction  and  Duty. 

1.  Generally,  1376. 

2.  County  and  Boroughs,  1377. 

3.  Breach  of  the  Peace  generally, 

1378. 
4  Contempt,  1378. 
5.  Course  of  Proceeding,  137a 


JUSTICES  OF  PEACft,   Jurisdiction    and 
Duty— continued. 

6.  Commitment  for  Re-examination — 

See  Criminal  Law,  831. 

7.  Witnesses  for  safe  Custody— See 

Criminal  Law,  833. 

8.  Attorney's  Presence — See  Attor- 

ney, 182. 

9.  Other  Cases. 

{a)  Apprentices  —  See  Appren- 
tice, 93. 

(b)  Bastards—See  Bastard,  463. 

(c)  Felony  —  See  Criminal  Law, 

727— Trespass,  2082. 

(d)  Friendly    Societies  —  Set 

Friendly  Society,  1194. 

(e)  Game— See  Game,  1200. 

(/)  Hackney  Coaches— -See  Hack- 
ney Coach,  1222. 

(jr)  Hawkers  See   Hawker, 

1222. 

(A)  Highways— See  Way,  2160. 

(i)  Inclosure— See  Common,  593. 

(k)  Labourers — See  Master  and 
Servant,  1493.  • 

(J)  Landlord  and  Tenant See 

Landlord  and  Tenant, 
1442. 

(m)  Libel— See  Defamation,  915. 

(ft)  Lunatic— See  Lunatic,  1477. 

(o)  Parish  Officers — See  Poor, 
1647. 

(n)  Penalties  —  See  Jurisdiction, 
1371. 

(o)  Poor— See  Poor,  1646. 

(r)  Prize  Fights  — See  Criminal 
Law,  752. 

(a)  Prisons— See  Prisoner,  1808. 

(*)  Rates— See  Rate,  1863. 

(u)  Riots  —  See  Criminal  Law, 
751. 

(x)  Sessions — See  Sessions,  1954. 

(y)  Smuggling  -«-  See  Smuggling, 

(*)  Trespass— See  Trespass,  2084, 

2091. 
(a)  Weights  and  Measures— See 

Weights   and   Measures, 

2178. 

n.  Orders  and  Directions. 

1.  Generally,  1379. 

2.  Removal  of— See  Certiorari,  580. 

3.  Appeal  from— See  Sessions,  1957. 

ni.  CoNYicnoNS. 

1.  General  Form  and  Requisites,  1379* 

2.  Statement  of  Information,  1380. 

3.  Statement  of  Evidence,  1381. 

4.  Statement  of  Defendant's  Presence, 
1382. 

5.  Statement  of  Place  and  Time,  1382. 

6.  Adjudication,  1382. 

7.  Effect  of,  as  a  Justification — See 
Trespass,  2083. 

8.  Effect  as  Evidence— See  Evidence, 
1069. 

9.  Removal  of— See  Certiorari,  579. 

10.  Appeal  from— See  Sessions,  1957. 
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JUSTICES  OF  PEACE    wntinmtd. 

rr.  Commitments,  1384 

T.  FROOEEDfNas  AOAUtST. 

1.  By  Action. 

{a)  When  maintminmble  generally 
— See  Action,  3. 

(6)  Form  of  Action— <See  Action, 
3. 

(c)  Limitation  of  Action — See  Li- 
mitation, 1459. 

(<J)  Notice  of  Action  —  See  Ac- 
tion, 10. 

(«)  For  False  Imprisonment — See 
Trespass,  2082. 

(/)  For  Malicious  Conviction  in 
— &e  Cask,  563. 

(g)  Tender  of  Amends— SeeTREs- 
pass,  2084. 

2.  By  Criminal  Information — &e  Cri- 

minal Law,  867. 

3.  Br  Mandamus See  Mandamus, 

1480. 
tl  When  in  Sessions— Set  Sessions,  1954. 

JUSTIFICATION. 

i.  Of  Bail— £ee  Bail,  233. 
n.  Or  Slander  and  Libel  — -  See  Defama- 
tion, 934. 
ul  Of  Trespass-^  Trespass,  2079. 


K. 

KING'S  BENCH  PRISON  —  See  Prisoner, 
1808. 

KING. 

i.  Grants  from — See  Grant,  1208. 

ii.  General  Prerogative  —  See  Foreigner, 

1183. 
m.  His  Servants — See  Arrest,  141. 
iv.  Privileges  of  his  Palaces— -^See  Arrest, 

141. 
t.  Pardon — See  Evidence,  1029. 


LABOURERS  —  See  Master  and  Servant, 
1493. 

LACHES— See  Bills  and  Notes,  492, 503. 

LADING,  BILL  OF— See  Ship,  2029. 


LANDLORD  AND  TENANT. 

i.  Contracts  for  Leases,  1387. 

n.  Parties  to  Leases,  1388. 
iil  Leases  or  Agreements  merely,  1389. 
iv.  Operation  of  Statute  of  Frauds,  1391. 

t.  Construction  and  Operation  of  Leasts. 

1.  Generally,  1392. 

2.  Commencement  and   Duration   of 

Term,  1392. 


LANDLORD  AND  TENANT,  Construction, 
Ate  of  Leases — continued. 
3.  Optional  Number  of  Years,  1393. 

4  Premises,  1393. 

5.  Parol  Explanation — See  Evidence, 

1083. 

6.  Validity  of  Leases— See  Contract, 

605. 
tl  Leases  for  Lives. 

1.  Validity,  1393. 

2.  Confirmation,  1394. 

til  Leases  bt  Particular  Persons. 

1.  Generally,  1395. 

2.  Executors — Sire  Executors,  1136. 

3.  Husband  and  Wile— &•  Husband 

and  Wife,  1244. 

4.  Infants— See  Infant,  1260. 

5.  Under  Powers— See  Power,  1741. 

vim  Stamps  on  Leases,  1395. 

ix.  Entry  of  Lessee,  1398. 
x.  Assignment. 

1.  Agreements  to  assign,  1398. 

2.  Instrument,  1398. 

3.  Death,  1399. 

4.  By  way  of  Mortgage,  1399. 

5.  Liability  of  Lessee,  1400. 

6.  Liability  of  Assignee,  1400. 

7.  In  case  of  Bankruptcy — See  Bank- 

rupt,  346. 

8.  Incase  of  Insolvency— &<Prmoner, 

1827. 
9..  Under  Writs  of  Execution— Set  Ex- 
ecution,  1129. 

xl  Forfeiture. 

1.  Construction  and  Operations  of  Pro- 

visoes, 1410. 

2.  Who  may  re-enter,  1403. 

3.  Waiver,  1403. 

4  Demand  of  Rent,  1405. 

5.  No  sufficient  Distress,  1405. 

6.  Equitable  Relief,  1405. 

xii.  Surrender. 

1.  Of  Leases,  1406. 

2.  Presumption  oft  1407. 

3.  Of  Tenancies  from  Year  to  Tear, 

1409. 

4.  Where  there  is  an  Under-tenant, 
.  1410. 

am.  Merger,  1410. 

xiv.  Tenancy  from  Year  to  Year. 

1.  Occupation  under  an  Agreement  lor 

a  Lease,  1412. 

2.  Contract  of  Sale,  1412. 

3.  Void  Lease,  1413. 

4.  Holding  over,  1414. 

5.  Acceptance  of  new  Tenant,  1414. 

6.  Change  of  Terms,  1415. 

7.  Other  Matters,  1415. 

8.  Overseer  and  Pauper  — -  See  Poor, 

1655. 

9.  Proof  of  Tenancy See  Use  and 

Occupation,  2111. 

xv.  Tenancy  at  Will  and  rt  Sufferance, 

1416. 
xvi.  Attornment,  1416. 

xvn.  Renewal  of  Leases,  1416. 
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LANDLORD  AND  TENANT— continued: 


1.  Contracts  for,  1418. 

9.  Reservation,  1418. 

3.  Apportionment,  1418. 

4.  Premises  burnt,  1419. 
&  Recovery  of  Rent. 

(«)  By  Action,  1419. 
(6)  Use    and    Occupation— —See 
Use  and  Occupation,  2111. 
(e)  Distress— See  Distress,  938. 

(d)  In  case  of  Fraudulent  Remo- 
val— See  Distress,  945. 

(e)  Under  Execution — See  Execu- 
tion, 1126. 

(/)  In  Case  of  Bankruptcy— -See 

Bankrupt,  324. 
(g)  In  case  of  Insolvency — See 

Prisoner,  1828. 

6.  Payment  of  Rent,  1420. 

7.  Set-off  against  Rent,  1421. 
a  Double  Rent,  1422. 
9.  Double  value,  1422. 

10.  Nomine  Poenae,  1423. 
Truant's  Duty  to  preserve  Boundaries, 

1423. 

Contracts  relative  to  Repairs. 

1.  Covenant  to  Repair,  1424. 

2.  Yearly  Tenancy,  1425. 

3.  Premises  burnt,  1425. 

4.  Tenant's  Right  to  leave,  1425. 

5.  Other  Matters,  1426. 

Contracts  relative  to  Husbandry; 

1.  Express  Contract,  1426. 

2.  Implied  Contract,  1427. 

3.  Tillage  and  Improvements,  1428. 

4.  Away-going  Crop,  1428. 

5.  Emblements,  1429. 

6.  Fences— See  Fences,  1163. 

7.  In  Case  of  Execution— Set  Execu- 
tion, 1129. 

Contracts  against  Assignment,  1429. 
Contracts  for  quirt  Enjoyment,  1431. 
xxrv.  Contracts  to  give  up  Possession,  1434. 

Other  Rights  and  Contracts. 

1.  To  reside,  1434. 

2.  Building  Act— See  Building  Act, 
545. 

3.  Customs — See  Custom,  873. 

4.  Fixtures—See  Fixtures,  1179. 

5.  Insurance—See  Insurance,  1359. 

6.  Mines  and  Minerals — See  Mines, 
1498. 

7.  Taxes — See  Revenue,  1891. 

8.  Trades— See  Contract,  608. 

9.  Timber  and  Trees— See  Timber  and 
Trees,  2074. 

Notice  to  quit. 

1.  When  necessary,  1434. 

2.  Length  of  Notice,  1435. 

3.  By  and  to  whom  to  be  given,  1436. 

4.  Form,  1437. 

5.  Expiration, 
(a)  In  ordinary  Cases,  1496. 
(6)  Where  different  Times  of  En- 
try, 1439. 


LANDLORD  AND  TENANT,  Notice  to  quit 
— continued. 

6.  Service,  1439. 

7.  Waiving,  1439. 

8.  Effect  in  Evidence,  1440. 

9.  Proof  of,  1440. 
xxvu.  Landlord's  Right  to  task  Possession, 

1441. 
extol  Tenant's   Power  to   dispute   Title, 
1441. 
Proceedings. 

1.  To  recover  Possession, 
(a)  When  Premises  vacant,  1442. 
(6)  By  Ejectment See  Eject- 

MENT,  984. 

(c)  Concealing  Ejectments  —  See 
Ejectment,  998. 

2.  To  recover  Rent— See  Use  and  Oc- 
cupation, 2111. 

3.  To  recover  Mesne  Profits See 

Ejectment,  1004. 

4.  Actions  on  Special  Contracts — See 
Assumpsit,  148. 


LAND  TAX— See  Revenue,  1891. 
|  LARCEN  V— See  Cbiminal  Law,  756. 
LATITAT— See  Practice,  1752. 
LEASE— See  Landlord  and  Tenant,  1387. 
LEATHER,  1443. 


LEGACY. 

l  Satisfaction  or  Debts,  1443. 

il  Failure  and  Lapse,  1444. 
in.  Cumulation,  1444. 
rv.  Ademption,  1444. 

v.  Contribution,  1444. 
vi.  Executor's  Assent,  1445. 
vu.  Interest  on,  1445. 
Yin.  Recovery,  1445. 

lt.  Legacy  Duty. 

1.  On  what  Legacies,  1446. 

2.  Legacies  clear  of  Duty,  1447. 

3.  Rate  of  Charge,  1447. 
4  On  Annuities,  1447. 

5.  Property  abroad,  1448. 

6.  Proceedings     against     Executors, 

1448. 
x.  Other  Things,  1449. 

LETTERS— See  Evidence,  1107 — Post  Office, 
1733. 

LETTERS  OF  MARQUE — See  Insurance, 
1305. 

LETTERS-PATENT— See  Patent,  1575. 

LEVARI  FACIAS-See  Execution,  1130. 

LIBEL— See  Defamation,  915. 

LIBERUM  TENEMENTUM  —  See  Teemum, 

2067. 
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LICENSE,  1449. 

LICENSE  TO  TRADE— See  Foreigner,  1187. 


LIEN. 


l     How  ACQUIRED,  1450. 

H.    Waiver,  1452. 
ax.    Recovery  or  Monet  paid  on  Claim 

See  Assumpsit,  158. 
iv.    In  Particular  Cases. 

1.  Agents,  Factors,  and  Broken— See 

Agent  and  Principal,  26. 

2.  Agents  to  Attornies— See  Attorney, 

207. 

3.  Attornies— See  Attorney,  204 

4.  Bankers— See  Bankers,  262. 

5.  Carriers — See  Carrier,  558. 

6.  Engravers— See  Printer  and  En- 

graver, 1807. 

7.  Inkeepers— See  Innkeeper,  1281. 

8.  Insurance — See  Insurance,  1354. 

9.  Livery-Stable  Keepers    See  Horse, 

1224 

10.  Mortgagees— See  Mortgage,  1511. 

11.  Pawnbrokers — See    Pawnbroker, 

1580. 

12.  Printers — See  Printer  and  Engra- 

ver, 1807. 

13.  Publishers — See  Copyright,  637. 
14  Revenue  Duties— See  Extent,  1152. 

15.  Shipping— See  Ship,  2014 

16.  Vendor  of  real  Property— See  Sale, 

1911. 

17.  Vendor  of  Goods— See  Sale,  1936. 
la  Wharfingers— See  Wharf,  217a 


LIFE  INSURANCE-*See  Insurance,  1357. 

LIGHTHOUSE. 

l    Rateability — See  Poor,  1661. 
n.    Dues  to — See  Ship,  2043. 

LIGHTS. 

i.    Right  to,  1453. 
ii.    Obstruction,  1453. 
iil    Custom  or  London,  1454 

LIMITATION  OF  ACTIONS  AND  SUITS. 

i.    Personal  Actions. 
J.  Statutes,  1455. 

2.  Decisions  on  general  Points,  1456. 

3.  Parties  abroad,  1456. 

4.  Contracts,  1457. 

5.  Actions  on  Bills  and  Notes,  1457. 

6.  Actions  for  Torts,  145a 

7.  Actions  against  Attornies  for  Negli- 

gence, 145a 

8.  For  Rent,  145a 

9.  Usury  1459. 

10.  Against  Justices,  1459. 

11.  Against  Constables,  1459. 

12.  Officersof  Excise  and  Customs,  1459. 

13.  Bankruptcy  «nd  Insolvency,  1460. 


LIMITATION  OF  ACTIONS  AND  SUITS, 
Personal  Actions— esntfaifieaV 

14.  Specialties,  1460. 

15.  Equitable  Claims,  1460. 

16.  Penal  Actions,  1461. 

17.  Particular  Statutes,  1461. 

ia  Appeal  to  the  Sessions— See  Ses- 
sions, 1957. 

19.  Certiorari— See  Certiorari,  577. 

20.  Game  Laws— See  Game,  1 19a 

21.  Against  Hundredors  —  See  Hun- 

dred, 1227. 

22.  Quo  Warranto — See  Quo  War- 

ranto, 1859. 
il  Merchants'  Accounts,  1462. 
hl  Avoidance  by  Process. 

1.  Within  what  Time,  1463. 

2.  Description  of  Process,  1463. 
iv.  Acknowledgment  in  Bab. 

1.  Statute,  1464 

2.  What  formerly  sufficient,  1465. 

3.  Qualified,  1465. 

4.  By  and  to  whom,  1469. 

5.  By  one  of  several  joint  Contractors, 

1469. 

6.  Devise  for  Payment  of  Debts,  1470. 

7.  Other  Things,  1471. 
v.  Payment  on  Account,  1471. 

vl  Pleadings,  1471. 
vu.  Claim  to  Realty. 

1.  Statutes,  1472. 

2.  Adverse  Possession,  1473. 

3.  Real  Actions,  1475. 
vtil  Against  the  Crown,  1475. 

LIMITATION  BT  DEED-See  Deed,  901. 

LIQUIDATED  DAMAGES  —  See  Penalty, 

1587. 

LITERARY  PROPERTY— See  Copyright, 
634 

LONDON. 

i.  Brokers — See  Agent,  26. 

n.  Courts  or — See  Costs,  667— Inferksji 

Court,  1265. 
in.  Customs  or — See  Custom  and  Prescrip- 
tion, 87a 
rv.  Foreign  Attachment  —  See 
Court,  1277. 

LORDS1  ACT— See  Prisoner,  1818. 
LOSS— See  Insurance,  132a 

LOST  SECURITIES— See  Assumpsit,  161. 

LOTTERY,  1476. 

LUNATIC. 

i.  Privilege  from  Arrest,  1477. 
u.  Jurisdiction  of  Justices,  1477. 
in.  Lunatic  Asylum,  1477. 
rv.  Commission  and  Committee,  1478. 
v.  Other  Matters,  1478. 
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LUNATIC^eomistied: 

tl  Validity  op  Contracts — See  Contract? 

614. 
til  When  a  Discharge  op  Bail— See  Bail, 
249. 


M 

MACHINERY. 

l  Distress  of— See  DISTRESS,  941. 
u.  Execution  or— See  Execution,  1112. 
m.  Removal— See  Fixtures,  1179. 

MADHOUSE— See  Lunatic,  1477. 

MAGISTRATES— £m  Justices,  1376. 

MAINTENANCE. 

i.  Op  Suits— See  Contract,  613. 
n.  Op  Vim— See  Husband  and  Wipe,  1240. 

MALICIOUS  ARREST,  CONVICTION,  AND 
PROSECUTION— See  Case,  560. 

MANDAMUS. 

l  Where  it  lies  generally,  1479. 

n.  To  Inferior  Courts,  1480. 
ni.  To  Justices,  1430. 
it.  To  Sessions,  1481. 

t.  To  Parish  Officers. 

1.  Generally,  1483. 

2.  Overseers— See  Pooe,  1646. 

3.  Churchwardens — See   Ecclesiasti- 

cal Law,  978. 

4.  Inspection  of  Books — See  Evidence, 

1079. 

vi.  To  Corporators. 

1.  Election,  1484. 

2.  Admission,  1485. 

3.  New  Election,  1485. 

4.  Restoration,  1485. 

5.  Compelling  Service,  1486* 

6.  Other  Matters,  1486. 

7.  Inspection  of  Books — See  Evidence, 

1081. 

TIL  WrTT  OP. 

1.  General  Requisites,  1487. 

2.  Return  to,  1488. 

3.  When  quashed  or  superseded,  1489. 

4.  Amendment   o£— See   Amendment, 

48. 

Tin.  Costs  and  Damages,  1488. 
ix.  In  other  Cases. 

1.  Ecclesiastical  Affairs— See  Ecclesi- 

astical Law,  952. 

2.  Lords  of  Manors— See  Copyhold, 

624. 

3.  Bank  of  England— See  Public  Com- 

pany, 1846. 

4.  Canal  Companies — See  Navigation. 

1515. 

5.  College  of  Physicians — See  Physic, 

6.  Commissioners  of  Bankruptcy— See 

Bankrupt,  435. 
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MANDAMUS,  In  other  Cases— continued. 

7.  Commissioners    of   Customs—  See 
Ship,  2000. 

8.  Inclosure — See  Common,  593. 

9.  Taxes— See  Revenue,  1890. 

10.  East  India  Company — See  Public 

Company,  1847. 

11.  Inns  of  Court— See  Barrister,  460 

12.  Trustees  of  Roads— See  Wat,  2164* 

13.  Universities— See  University  2110, 

MANOR. 

i.  Generally,  1489. 
il  Accretion  from  Sea  Deposit — See  Sea. 

1952. 
m.  Common   and   Inclosure— See  Common. 

589. 
it.  Copyhold  Tenure — See  Copyhold,  624. 
t.  Customs — See   Customs  and   Prescrip- 
tion, 873. 
tl  Manor   Courts— See   Inferior   Court, 

1275— Mandamus,  1480. 
til  Mines— See  Mines,  1498. 
Tin.  Timber   and  Trees — See  Timber   and 
Trees,  2073. 

MANSLAUGHTER— See  Criminal  Law,  737, 
MARINER— See  Ship,  2016. 

MARKET. 

L  Right,  and  how  acquired,  1490. 
il  Disturbance,  1490. 
hl  Removal,  1490. 
it.  Tolls,  1491. 

t.  Forestalling  and  Engrossing,  1492. 
tl  Hawking  and  Pedling— See   Hawker. 

1222. 
til  Sale  of  Horses — See  Horse,  1224. 

MARRIAGE— See  Husband  and  Wipe,  1233. 

MARSHAL  OF  KING'S  BENCH— See  Escape, 
1013— Prisoner,  1610, 

MARTIAL  LAW— See  Army,  122. 

MASTER  OF  KING'S  BENCH— See  Inquiry. 
1282. 

MASTER  AND  SERVANT, 
i.  Contract  of  Hiring,  1493. 
il  Rights  of  Servant,  1493. 
hl  Liability  of  Servant,  1 494 
T.  Duty  of  Master  to  Servant. 

1.  Illness  and  Accident,  1494 

2.  Dismissal,  1494 

3.  Defamation,  by  giving  Character- 

See  Defamation,  918. 
t.  Rights  of  Master. 

1.  Injuries  to  Servant,  1495. 

2.  Enticing  from  Service,  1485. 

3.  Seduction— See  Infant,  1262. 
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MASTER  AND  SERVANT— continued. 

•  VL  LlABILJTT  OF  MASTER. 

1.  For  Acts  of  Servant,  1496. 

2.  For  Goods  supplied,  1496. 

3.  Carriers— See  Carrier,  549. 

4.  Publication  of  Libel— See  Defama- 

tion, 915. 

5.  Warranty  by  Servant-See  War- 

ranty, 2143. 
vn.  Jurisdiction  or  Justices,  1497. 
Yin.  Particular  Descriptions  of  Servants. 

1.  Agents — See  Agent,  42. 

2.  Apprentices — See  Apprentice,  91. 

3.  Seamen—See  Ship,  2016. 

MAYHEM— See  Damages,  878. 

MEASURES— £e«   Weights  and    Measures, 
2178. 

MEMBER  OF  PARLIAMENT— See  Parlia- 
ment, 1548. 

MEMORIAL  OF  ANNUITY— See  Annutty, 
71. 

MERGER  —  See    Landlord     and   Tenant, 
1410. 

MESNE  PROCESS— See  Practice,  1752. 

MESNE  PROFITS— Se«  Ejectment,  1004. 

MILITARY  LAW— See  Army,  122. 

MILITIA— See  Army,  123. 

MINES. 

i.  Right  to  Minerals,  1498. 

n.  In  Copyhold  Property,  1498. 
ul  Customs  and  Prescriptions,  1498. 
iv.  Grants  of  Minerals,  1499. 

v.  Injuries  by  working,  1500. 
vl  Mining  Companies,  1501. 


MISDEMEANOUR  —  See    Criminal    Law, 
727. 

MISDLRECTION-^&e  New  Trial,  1524. 

MISFEASANCE— See  Cass,  560. 

MISJOINDER— See  Action,  1.3 — Pleading, 
1611. 


MISNOMER. 

i.  Name  and  Addition,  1502. 

ii.  In  Process. 

1 .  Discharge  out  of  Custody,  1502. 

2.  Cancelling  Bail- Bond,  1503. 

3.  Setting  aside  Proceedings,  1503. 

4.  Setting  aside  Attachment  against 

Sheriff,  104. 

5.  Arrest  by   Initials  only  —  See 

Practice,  1760. 

in.  In  Bail  Proceedings,  1504. 
it.  In  Pleadings,  1504. 


MISNOMER— continued. 

v.  In  other  Proceedings,  1505. 
vi.  Variance  between  Process  and  Affida- 
vit of  Debt,  1505. 
vii.  how  pleaded,  1505. 
viu.  Operation  as  to  Sheriff,  1506. 
ix.  What  prevents  a  Party  from  taking 

Advantage,  1507. 
x.  Amendment  of — See  Amendment,  46. 

MISREPRESENTATION— See  Case,  569. 

MODELS— See  Copyright,  639. 

MODUS— See  Ecclesiastical  Law,  973. 

MODERATE  CORRECTION— See  Trespass, 
2080. 


MOLLITUR  MANUS  IMPOSUIT— See 
pass,  2081. 


MONEY  LENT,  PAID,  AND  HAD  AND 
RECEIVED  —  See  Assumpsit, 
152. 

MONEY  PAID  INTO  COURT  —  SwPay- 

MENT,  1581. 

MORTGAGE. 

i.  Parties  to  the  Contract. 

1.  Nature  of  their  Situation,  1507. 

2.  Attornies  Costs See  Attorney, 

202. 

3.  Husband  and  Wife  —  See  Hubbard 
and  Wife,  1233. 

n.  Contracts  of  Mortgage. 

1.  Construction  generally,  1508. 

2.  Further  Advances,  1508. 

3.  By  Assignment  of  Lease See 

Landlord  and  Tenant,  1399. 

4.  Mortgage  of  Chattels See  Deed, 

907. 

5.  Bond  for  Performance  of  Covenants 
—See  Bond,  538. 

6.  Presumption  of  Surrender  —  See 
Landlord  and  Tenant,  1407. 

m.  Equitable  Mortgage  by  Deposit,  1508. 
rv.  Assignment  of  Mortgage,  1509. 
v.  Several  Mortgages,  1509. 
vl  Rights  and  Liability  of  Mortgagor., 

1510. 
vn.  Rights  and  Liability  of  Mortgages, 

1511. 
vul  Proceedings. 

1.  Foreclosure,  1512. 

2.  Other  Proceedings  to  recover  Mort- 
gage Money,  1512. 

3.  Reconveyance,  1512. 

4.  By  Ejectment  —  See  Ejectment, 
98a 

5*  Staying  Proceedings  in  Ejectment 
-    -  ',1003. 
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MORTMAIN— &e  Charity,  584. 
MOTIONS— &«  Practice,  1802. 
MURDER— See  Criminal  Law,  737. 


MUTINY  —  See  Army  and  Navy,  123  —  Ship, 
305. 

MUTUAL  CREDIT  —See  Bankrupt,  403  — 
Set-off,  1959. 

MUTUAL  PROMISES-^Sw  Assumpsit,  150. 


N. 
NAVIGATION. 

L  RlVERS. 

1.  Rights  and  Incident!,  1513. 
3.  Towing-  Paths,  1514. 

3.  Obstruction,  1514 

4.  Rateability  of  Proprietors  —  See 

Poor,  1661. 
a.  Canals. 

1.  Canal  Acta,  1515. 

2.  Tolk,  1516. 

3.  Rateability  to  Poor  —  See  Poor, 

1660. 

NE  EXEAT  REGNO. 
a.  In.woat  Casks,  151 8. 
il  proceedings,  1518. 


NEGLIGENCE. 

i.  Or  AnvKHm—See  Attorney,  193. 
u.  Or  Carriers — See  Carrier,  551. 
m.  In  driving  Carriages — See  Case,  567. 
it.  In  Navigating  Ships — See  Case,  568. 

NEGOTIABILITY  —  See  Bells  and  Nona, 
480. 

NEUTRALITY— See  Insurance,  1321. 

NEW  ASSIGNMENT— &e  Trespass,  3093. 

NEWSPAPERS See  Defamation,  915  — 

Printer,  1807. 

NEW  TRIAL, 
i.  In  what  Cai 

1.  Description  of  Action,  1519. 

3.  Damages  of  trifling  Amount,  1519. 

3.  Questions  of  Value  and  Importance, 

1530. 

4.  Second  New  Trial,  1520. 

5.  Other  Cases,  1530. 
n.  For  what  Cause. 

1.  Excessive  Damages,  1521. 

2.  Absence  of  Evidence  known  at  the 

Trial,  1523. 

3.  Discovery  of  New  Evidence,  1523. 

4.  Perjury  of  Witnesses,  1523. 

5.  False  or  mistaken  Testimony,  1533. 
&  Testimony  contrary  to  Expectation, 

1523. 
7.  Examination  and  Rejection  of  inad- 
missible Witnesses,  1534 


NEW  TRIAL,  For  what  Cause— continued. 

8.  Improper  Admission  or  Rejection 
of  Evidence,  1524. 

9.  Misdirection  of  Judge,  1524 

10.  Verdict  against  Evidence,  1525. 

11.  Verdict  against  Law,  1527. 

12.  Mistake  and  Impropriety  in  giving 

Verdict,  1527. 

13.  Improper  Jury,  1527. 

14  Improper  Influence  on  Jury,  1528. 

15.  Incorrect  Proceedings,  1528. 

16.  Trial  by  Surprise,  1529. 

17.  Improper  Amendment,  1529. 

18.  Other  Causes,  1529. 
m.  On  what  Teems,  1530. 
rv.  Motions  for, 

1.  What  Court,  1530. 

3.  When  to  be  made,  1530. 

3.  Issues  from  Equity,  1531. 

4.  What  precludes,  1531. 

5.  Practice  on  moving,  1632. 

6.  Argument,  1533. 

7.  Rules,  1532. 

v.  In  Criminal  Cases— See  Criminal  Law, 

85a 

tt.  Costs  on — See  Costs,  691. 

NISI  PRIUS— See  Practice,  178a 

NOLLE  PROSEQUI— See  Costs,  665 — Prac- 
tice, 1801. 

NON  JOINDER— See  Action,  13— Pleading, 
1625. 

NONPROS— Sec  Costs,  665— Practice,  1770. 

NON  RESIDENCE. 

l  Of  Clergymen  —  See   Ecclesiastical 

Law,  959. 
il  Or  Corporators— See  Corporation,  647. 
657. 

NONSUIT— See  Costs,  666— Practice,  1793. 

NORWICH,  1533. 

NOTARY,  1533. 

NOTES-&S  Bills  and  Notes,  46a 

NOTICE. 

l  Of  Action — See  Action,  10. 
•  il  Of  Bail— See  Bail,  336. 
in.  In  Pleading — See  Pleading,  1593. 
rv.  Of  Trial— See  Practice,  1774. 
v.  To  Produce — See  Evidence,  1097. 
vi.  Of  Dishonour  —  See  Bills  and  Notes, 

496. 
vn.  To  quit  —  See  Landlord  and  Tenant, 
1434 

NUDUM  PACTUM-Sk  Assumpsit,  151. 

NUISANCE— <S«  Cask,  573,  574  —  Criminal 
Law,  822. 
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OATH,  ILLEGAL See  Criminal  Law,  817. 

OBLIGOR  AND  OBLIGEE— See  Bond,  527. 


ORDER  IN  COUNCIL—^*  Contract,  619— 

Foreigner,  1184 Insurance, 

1299. 


OFFICER. 

i.  Public  Officers,  1534 
n.  Or  Courts  of  Justice, 

1.  Appointment,  1535. 

2.  Powers,    Privileges,   and    Duties, 

1535. 

3.  Fees,  1535. 

4.  Holidays,  1536. 

5.  Liability  to  Actions— Sec  Action,  4. 

6.  Privilege  from  Arrest— See  Arrest, 

145. 

7.  Being  Bail— See  Bail,  222. 

8.  Liability  to  Attachment See  At. 

tachment,  166. 

9.  Fees  on  Deposit  of  Money  in  lieu 

of  Bail— See  Bail,  219. 
10.  Sheriffs  and  their  Fees — See  She- 
riff, 1996. 
m.  Of  the  Revenue, 

1.  Officers  of  Customs   and   Excise, 

1536. 

2.  Commissioners  of  Taxes,  1537. 

3.  Collectors  of  Taxes,  1538. 

4.  Fees,  1539. 

5.  Collectors'  Bonds— See  Bond,  332. 

6.  Liability  to  Action — See  Action,  4. 

7.  Notice  of  Action — See  Action,  11. 

8.  Limitation  of  Action — See  Limita- 

tion, 1459. 
v.  Coroners,  1539. 
t.  Constables. 

1.  Who   exempt  from   Appointment, 

1540. 

2.  Service  of  Office,  1541. 

3.  Power  and  Duty. 

(a)  Without  Warrant,  1541. 
(6)  Executing  Warrants,  1542. 
(c)  In  other  respects,  1542. 

4.  Expenses,  1542. 

tl  Watchmen  and  Peace  Officers,  1543. 
▼il  Proceedings  against. 

1.  Demand  of  Copy  of  Warrant,  1543. 

2.  Notice  of  Action — See  Action,  11. 

3.  Limitation  of  Action — See  Limita- 

tion, 1459. 
Yin.  Other.  Officers. 

1.  Churchwardens  —  See  Ecclesiasti- 

cal Law,  979. 

2.  Corporation  Officers    See  Corpora- 

tion, 656. 

3.  Overseers— Sk  Poor,  1646. 

4.  Military  Officers  —  See  Army  and 

Navy,  122. 


OFFICES. 

l  Sale 
n. 


Contract,  616. 
to  try  Right  to 
auMPsrr,  156. 


OMNIUM-Ae  Stock,  2057. 


Set  As- 


ORDER. 

I.  Of  Judges — See  Practice,  1805. 
u.  Or  Sessions — See  Certiorari,  580 — Ses- 
sions, 1956. 
in.  Or  Filiation— See  Bastard,  463. 
it.  Of  Justices — See  Justices,  1379. 
v.  Of  Removal — See  Poor,  1723. 
vi.  Of  Reference — See  Arbitration,  98. 

ORDINANCE— See  Foreigner,  1182. 

ORIGINAL  WRIT— See  Practice,  1752. 

OVERSEERS— See  Poor,  1646. 

OUTLAWRY. 

i.  Proceedings,  1545. 
d.  Reversal. 

1.  Outlaw  beyond  Seas,  1546. 

2.  Other  Reasons,  1546. 

3.  Bail,  1547. 

4.  Proceedings  to  reverse,  1547. 
in.  Pleadings  after,  1547. 

iv.  Effect  of  Outlawry. 

1.  Generally,  J  547. 

2.  On  Annuities— See  Annuity,  69. 

3.  On  Bankruptcy See  Bankrupt, 

267. 

4.  On  Landlord's  Claim  for  Rent— See 

Execution,  1126. 

OWNERSHIP  OF  SHIPS  —  See  Insurance, 
1291— Smp,  2001. 

OXFORD— See  University,  2109. 

OYER— See  Pleading,  1642. 


P. 


PALACE— &e  Arrest,  141. 

PALACE  COURT See 

1275. 

PANEL— See  Jury,  1372. 


Inferior  Coukt, 


PAPER  VOOK—See  Pleading,  1636, 1639. 


PAPERS,  CLERK  OF-^See  Officer,  1535. 


PARDON— &e  Evidence,  1029. 

PARENT  AND  CHILD-See  Ikfast,  1259. 

PARISH  APPRENTICES — &c  AmzKTics, 
94. 
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PARISH  BOUNDARIES  —  See    Boundary, 
544. 

PARISHIONER— See  Evidence,  1036. 

PARLIAMENT. 

l  Election  op  Members,  1548. 

tt.  BRIBERY. 

1.  Construction  of  Statute,  1549. 

2.  Delay  in  Proceedings,  1550. 

3.  Discovery,  1550. 
m.  Expenses  of  Election. 

1.  Returning  Officer's  Claims,  1550. 

2.  Treating  Voters,  1551. 

3.  Agency,  1552. 

it.  Costs    op    Petition   against    Return, 

1552. 
t.  Privilege  op  the  House  op  Commons, 

1553. 
n.  Proceedings  against  Members,  1553. 
til  Memb/rm  being  Bajl — See  Bail,  222. 
Tin.  Peers— See  Peer,  1586. 
n.  Privilege    prom  Arrest — See  Arrest, 

142. 

PAROL. 

l  Evidence — See  Evidence,  1083. 
n.  To  Demur— See  Infant,  1265. 

PARSON— See  Ecclesiastical  Law,  952. 

PARTICULARS. 

l  Of  Demand— See  Practice,  1771. 
n.  Of  Residence — See    Ejectment,    1002 

— Practice,  1774 
hl  Of  Breaches — See    Ejectment,    1002 

— Practice,  1774. 
it.  Op  Set-off — See  Set-off,  1968. 

PARTITION— See  Estate,  1018. 

PARTNER. 

i.  What  constitutes. 

1.  Participation  of  Profits,  1554. 

2.  Joint  Order,  1555. 

3.  Agents,  1555. 

4.  Shares,  1556. 

5.  Proof,  1556. 

&  Joint  Stock  Companies — See  Public 

Company,  1847. 
7.  In  Mining  Adventures — See  Mines, 

1501. 

ii.  Agreements  to  become,  1556. 
jd.  Liability  to  Others. 

1.  Generally,  1557. 

2.  Fraud,  1557. 

3.  As  to  Bills  and  Notes,  1557. 

4.  Guaranties,  1559. 

5.  Pledging,  1560. 

6.  Power  of  Attorney,  1560. 

7.  After  Dissolution,  1560. 

8.  Other  Cases,  1562. 

9.  Proof  of  Liability,  1562. 

10.  Promise  to  bar  Limitations— —See 
Limitations  op  Actions  and  Suits, 
1464. 


PARTNER— continued. 

iv.  Liability  to  each  Other. 

1.  Generally,  1563. 

2.  Terms  of  Contract,  1563. 

3.  Control  of  Property,  1563. 

4.  Fraud,  1564. 

5.  Actions  against  each  Other. 

(a)  Private  Account,  1564. 

(b)  Balance,  1565. 

6.  Suits  against  each  Other,  1565. 

y.  Change  of  Firm. 

1.  Effect  on  Securities,  1565. 

2.  Liability  after,  1565. 

vi.  Retirement  of  Partner. 

1 .  Partnership  Property,  1565. 

2.  Continuance  of  Liability,  1566. 

3.  Other  Things,  1566. 

TIL  DlSSOLTTON. 

1.  When,  1567. 

2.  Cause,  1567. 

3.  How,  1567. 

4.  Notice,  1568. 

5.  Effect,  1568. 

6.  Arbitration  as  to— See  Arbitration, 
98. 

vbl  Bankruptcy,  1570. 

ix.  Death  op  Partner. 

1.  Effect  on  Property,  1570. 

2.  Actions,  1571. 
x.  Joint  Speculations,  1571. 

zl  Actions  by  and  against. 

1.  When  joint  or  separate,  1571.* 

2.  Dormant  Partner,  1573. 

3.  Proceedings,  1574. 

4.  Witnesses,  1574 

5.  For  Defamation — See  Defamation, 
932. 

6.  Admissions  by  Partners — See  Evi- 
dence, 1038. 

7.  Execution  on  Partnership  Property 
— See  Execution,  1123. 


PART-OWNERS— See  Ship,  2006. 
PARTY  GRIEVED— See  Costs,  694. 
PARTY  WALLS— See  Building  Act,  545. 

PASSENGERS— See  Carrier,  549— Ship,  2014. 

PATENT. 

l  For  what  granted,  1575. 

ii.  Letters  Patent,  1576. 
m.  Specification,  1577. 
iv.  Assignment  and  Permission  to  use,  1579. 

v.  Infringement,  1579. 

VL  HOW  VACATED,  1580. 

PAUPER. 

i.  Settlement  op— See  Poor,  1674 

il  Care  of,  in  Siceuess— See  Poor,  1655. 

in.  Actions  by — See  Pratioe,  1806. 

PAVING  ACTS-See  Way,  2170. 
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PAWNBROKER. 
l  Statute,  1580. 
ii.  Interest,  1580. 
in.  Remedy  by  and  against,  1580. 

PAYMENT. 

i.  Of  Monet  into  Court. 

1.  In  what  actions,  1581. 

2.  When,  1582. 

3.  How,  1582. 

4  Subsequent  Proceedings,  1583. 

5.  Effect  as  an  admission,  1584. 

6.  On  Plea  of  Tender—See  Tender, 

2067. 

7.  Costs  on — See  Costs,  663. 
n.  Payment  op  Debts. 

1.  To  Attornies— See  Attorney,  186. 

2.  Of  Attornies*  Bills— See  Attorney, 

204. 

3.  Of  Annuities— See  Annuity,  86. 

4.  Appropriation — See    Debtor   and 

Creditor,  893. 

5.  Payment  of  Debt  and  Costs— See 

Practice,  179a 


PEACE,  ARTICLES  OF— See  Criminal  Law, 
873. 


PEDIGREE— See  Evidence,  1110. 

PEDLAR^-See  Hawker,  1223. 

PEER. 

i.  Rights,  1586. 

ii.  Suing,  1586. 

m.  Privilege  from  Arrest — See  Arrest, 

142. 
iv.  Being  Bail — See  Bail,  222. 

PENAL    ACTION— See    Evidence,    1026— 
Pleading,  1593— Practice,  1750. 

PENAL  STATUTE— See  Statute,  2052. 

PENALTY. 

i.  Penalty,  or  liquidated  Damages,  1587. 
n.  Proceedings,  1588. 
ni.  In  Bonds — See  Bond,  529. 
nr.  Nomine  Poms — See  Landlord  and  Te- 
nant, 1423. 

PERJURY— See  Criminal  Law,  804. 

PERMIT—^See  Revenue,  1894 

PETTY  OFFICER— See  Ship,  2012. 

PEW— See  Ecclesiastical  Law,  980. 

PHYSIC. 

i.  Physicians,  1589. 
ii.  Surgeons,  1590. 


PHYSIC— continued. 
in.  Apothecaries. 

1.  Statute,  1590. 

2.  Recovery  of  Bill,  1591. 

3.  Liability  for  Negligence,  1591. 

iv.  Criminal  Responsibility — See  Criminal 
Law,  737. 

v.  Bonds   respecting   Practice — See  Con- 
tract, 609. 

PIEPOUDRE— See  Inferior  Court,  1275. 

PILOT— See  Ship,  2041. 
PIRACY— See  Copyright,  637. 

PLAINT— See  Inferior  Court,  1274. 


PLEADING. 

l  General  Points. 

1.  Intituling,  1593. 

2.  Certainty,  1594. 

3.  Singleness,  1595. 

4.  Written  Instruments,  1596. 

5.  Title  and  Estate,  1597. 

6.  Averment  of  Identity,  1597. 

7.  Videlicet,  1597. 

8.  Protestation,  1597. 

9.  In  particular  Action,  1597. 

10.  Other  Things,  1599. 

11.  Practice,  1600. 

12.  Statutes— See  Statute,  2052. 

n.  Declaration. 

1.  Common  Forms,  1600. 

2.  Accordance  with  Process,  1600. 

3.  Venue,  where  laid. 

(a)  In  Transitory  Actions,  1600. 
(6)  In  Local  Actions,  1601. 

(c)  In  Penal  Actions,  1601. 

(d)  Actions   arising   in   Berwick, 
1601. 

4.  Allegation  of  Venue,  1601. 

5.  Change  of  Venue. 

(a)   Cause    of   Action    elsewhere, 

1602. 
(6)  Residence  of  Witnesses,  1602. 

(c)  Impartial  Trial,  1603. 

(d)  To  what  Places,  1603. 

(e)  What  Actions,  1604. 
(/)  When  applied  for,  1606. 
(g)  Who  may  apply,  1607. 
(A)  Rule  for,  1607. 

(t)  Affidavits  on  Application,  1607. 
(J)  Undertaking  to  give  material 

Evidence,  1608. 
(k)  Privilege  of  Attornies— See  At. 

torney,  181. 
(Z)  By   Plaintiff— See   Amendment, 

49. 
*  6.  Parties. 

(a)  Names  of  Parties,  1610. 

(6)  Joint  or  separate  Process,  1610. 

(c)  Discharge   of  Bail — See   Bail, 

249. 
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PLEADING,  PuuMmB  in  Particular  Casks 


33.  Malicious  Arrest — See  Cask,  560. 

34.  Malicioos  Prosecution  —  See  Caul, 

563. 
35b  Mesne  Profits  —  See  Ejectment, 
1804. 

36.  Nuisance— See  Case,  572. 

37.  Partners— See  Partner,  1571. 

38.  Policies  of  Insurance — See  Insur- 

ance, 1355. 

39.  Prisoners— See  Prisoner,  1811. 

40.  Promissory  Notes — See  Bills  and 

Notes,  512. 

41.  Quare  impedit — See  Ecclesiasti- 

cal Law,  958. 

42.  Quo  Warranto See  Quo  War- 

ranto, 1860. 

43.  Seal  Actions See  Right,  Writ 

or,  1897. 
44  Bent — See  Covenant,  117 — Use 
and  Occupation,  21 1 1. 

45.  Replevin— See  Replevin,  1872. 

46.  Replevin  Bonds See  Replevin, 

1879. 

47.  Sale  of  Property— See  Sale,  1912, 

1936. 
4a  ScL  Facias— See  Bail,  251— Scire 

Facias,  1950. 
49.  Set-off— See  Set-off,  1967. 
5a  Sheriffs— See  Sheriff,  1980, 1993. 

51.  Slander — See  Defamation,  915. 

52.  Statutes— Sre  Statute,  2052. 

53.  Trespass    See  Trespass,  2079. 

54.  Trover— See  Trover,  2104. 

55.  Use  and  Occupation— See  Use  and 

Occupation,  2111. 
56b  Warranty  of  Property — See  War. 

rantt,  2147. 
57.  Ways— See  Way,  2154. 
5a  Work  and  Labour See  Work 

and  Labour,  2170. 

PLEDGE See  Agent,  31  —  Pawnbroker, 

1580. 

PLENE  ADMINISTRAVIT — See  Executor, 
1142. 

POLICE  REPORTS— See  Defamation,  920. 

POUC1T— See  Insurance,  1315. 

POOR. 

l  Overseers,  Assistant  Overseers,  Guar- 
dians, &c 

1.  Statutes,  1646. 

2.  Appointment 

(a)  Liability  to  serve  the  Office, 

1647. 

(b)  Number,  1647. 

(e)  For  what  Piece,  1647. 
(<*)  Form  and  Time  of,  1649. 
(e)  Appeal  against,  1649. 
(J)  Removal  by  Certiorari— See 
Certiorari,  580. 

3.  Duties,  liabiKtias,  and  Privileges. 

(«)  Generally,  1649. 


POOR,  Overseers,  Assistant  Overseers,  Guar- 
dians, etc* — continued. 
(6)  Penalties  under  55  Geo.  3,  c, 
137,  s.  6, 1650. 
4.  Accounts. 

(c)  Passing,  &<%,  1651. 

(d)  Notice  of  Appeal,  1652. 

(c)  Appeal  against,  1652. 

(d)  Payment    of   Balance,   &c, 

1653. 

n.  Relief  and  ordering  of. 

1.  Statutes,  1653. 

2.  Generally,  1654. 

3.  Relief  by  Relations,  1654. 

4.  Expenses  of  Accidents,  &c,  1655. 

5.  Pariah  Property,  1655. 

6.  Vestry— See  Vestry,  2131. 
xu.  Rate. 

1.  Statutes,  1656. 

2.  Making. 

(a)  Generally,  1657. 
(6)  In  aid,  1657. 

3.  On  whom,  1657. 

4.  On  Crown  and    Public    Property, 

1659. 

5.  On  Hospitals  and  Charitable  Institu- 

tions, 1659. 

6.  On  Chapels,  1660. 

7.  On  Tolls,  Dues,  &c 

(a)  Canals,  1660. 

(6)  River  Navigation,  1661. 

(c)  Ferries,  1661. 

(d)  Lighthouses,  1661. 

(e)  Other  Things,  1662. 

8.  On  Tithes,  1 662. 

9.  On  Mines,  1662. 

10.  On  Underwood,  &c.,  1663. 

11.  On  Stock  in  Trade,  1664 

12.  On  other  Property,  1664. 

13.  In  what  Proportion. 

(a)  With  repard  to  other  Proper- 
ty, 1666. 
(6)  With  regard  to  other  Parishes, 
166a 
14  Levy,  Distress,  and  Replevin,  1669. 
\  15.  Appeal  against  and  Reserved  Cases. 

(a)  At  what  Sessions,  1671. 
~         (6)  Amending  and  quashing  Rate, 
1671. 

(c)  Notice  of,  1671. 

(d)  Practice  at  Sessions,  1672. 

(e)  Other  Matters,  1672. 

16.  Inspection  of  Rate  Books,  1673. 

17.  Removal  by  Certiorari — See  Certio- 

rari, 580. 
iv.  Settlement  rt  birth  and  Parentage. 

1.  Statutes,  1674 

2.  Of  Legitimate  Children,  1674 

3.  Emancipation,  1674 
4  Of  Bastards,  1676. 

v.  Settlement  rt  Marriage,  1676. 
vl  Settlement  bt  Hiring  and  Service. 

1.  Statutes,  1677. 

2.  Persons  contracting. 

(a)  Unmarried  Persons,  1677. 
(6)  Children   of  Certificate-men, 

1677. 
(c)  Other  Persons,  1678. 
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PLEADING,  Declaration — continued. 

(d)  Effect  of  Misnomer — See  Mis- 

nomer, 1502. 

(e)  In  Case  of  Outlawry — See  Out- 

lawry, 1546. 

7.  Joinder  of  Counts. 

(a)  What  Counts  may  be  joined, 

1611. 
(6)  Rules  regulating,  1611. 

(c)  Striking  out  Counts,  1612. 

(d)  Bankruptcy — See  Bankrupt, 

451. 

(e)  Executors — See   Executor, 

1149. 
(/)  Partners — See  Partner,  1571. 

8.  In  Inferior  Courts,  1613. 

9.  Time  of  declaring. 

(a)  When  Plaintiff  may  declare, 

1614. 
(6)  Declaration  de  bene  esse,  1614. 

(c)  Declaration  by  the  bye,  1615. 

(d)  Rule  for  Time  to  declare,  1615, 

(e)  When    Causo  out  of  Court, 

1615. 

10.  Filing  or  delivering  1616. 

11.  Notice  of  Declaration. 

(a)  Form,  1616. 

(b)  Service,  1617. 

12.  Amendment  of—See  Amendment, 

49. 

iii.  Imparlance,  1618. 

iv.  Time  of  Pleading. 

1.  Notice  to  plead,  1619. 

2.  What  Time  allowed,  1619. 

3.  Demand  of  Plea,  1620.  ' 

4.  Rule  to  plead,  1621. 

5.  Delivery  of  Particulars,  1622. 

6.  Order  for  Time  to  plead,  1622. 

7.  Judgment  for  want  of  Plea,  1623. 

▼.  What  are  Issuable  Pleas,  1623. 
▼i.  Pleas  to  the  Jurisdiction,  1624. 
vil  Pleas  in  Abatement. 

1.  Generally,  1625. 

2.  Another  Action  pending,  1625. 

3.  Non-joinder  of  Parties,  1625. 

4.  Time  of  Pleading,  1626. 

5.  Affidavit  of  Verification,  1627. 

6.  Other  Pleas. 

(a)  Alien  Enemy — See  Foreigner, 

1185. 

(b)  Attornies*  Privilege— See  At- 

torney, 179. 

(c)  Carriers — See  Carrier,  548. 

(d)  Coverture — See  Husband  and 

Wife,  1253. 

(e)  Misnomer— See    Misnomer, 
1502. 

(/)  Partners— See  Partner,  1571. 

viii.  Pleas  in  bar  and  subsequent  pleadings. 

1.  Form,  1628. 

2.  What  Pleas  may  be  pleaded  toge- 

ther, 1629. 

3.  Rules  to  reply,  &&,  1631. 

4.  Treating  sham  Pleas  as  a  Nullity. 

(a)  Generally,  1631. 

(6)  Accord  and  Satisfaction,  1632. 

(e)  Judgment  recovered,  1632. 


PLEADING,  Pleas  in   bar  and  subsequent 
Pleadings — continued. 

(d)  Inappropriate  Pleas,  1633. 

(e)  Other  Cases,  1633. 

5.  Signing,  1634. 

6.  Delivering  or  filing,  1634. 

7.  Withdrawing. 

(a)  Generally,  1635. 
(6)  In  Cases  of  Bankruptcy— See 
Bankrupt,  448. 

8.  Abiding  by,  1635. 

9.  Adding  and  striking  out,  1636. 

ix.  Demurrers. 

1.  Special  Causes,  1636. 

2.  Paper  Books  and  Argument,  1636. 

3.  Judgment,  1639. 
x.  IssrjE,  1639. 

xi.  Continuances,  1640.    • 
xn.  Pleas  puis  darrein  Continuance. 

1.  Bankruptcy,  1640. 

2.  Other  Things,  1641. 

3.  Practice,  1641. 
xm.  Oyer,  1642. 

xiv.  Repleader,  1643. 
xv.  Aider  bt  Verdict,  1643. 
xvi.  Pleadings  in  particular  Cases. 

1.  Administrators — See     Executor, 

1133. 

2.  Agreement — See  Assumpsit,  147. 

3.  Annuities — See  Annuity,  85. 

4.  Arbitration    Bonds — See   Arbitra- 

tion, 120. 

5.  Assignees  of  Bankrupt — See  Bank- 

rupt, 381. 

6.  Assignment  of  Breaches — See  Bond, 

543. 

7.  Attornies— See  Attorney,  202,  208. 

8.  Awards — See  Arbitration,  120. 

9.  Bail— See  Bail,  215. 

10.  Bankrupt — See  Bankrupt,  451. 

11.  Bills  of  Exchange — See  Bills  and 

Notes,  512. 

12.  Bonds— S«  Bond,  53& 

13.  Carriers— See  Carrier,  558. 

14.  Covenants — See  Covenant,  717. 

15.  Commons — See  Common,  601. 

16.  Criminal  Cases — See  Criminal  Law, 

727. 

17.  Charter  Parties— See  Ship,  2021. 

18.  Coverture — See  Husband  and  Wife, 

1253. 

19.  Debt— See  Debt,  880. 

20.  Deeds — See  Covenant,  717. 

21.  Dower — See  Husband  and   Wnne, 

1256. 

22.  Detinue— See  Detinue,  937. 

23.  Ejectment— See  Ejectment,  984. 

24.  Executors — See  Executor,  1133.1 

25.  Hire  of  Goods — See  Bailment,  259. 

26.  Hundredors — See  Hundred,  1231. 

27.  Husband  and  Wife — See  Husband 

and  Wife,  1253. 

28.  Infants — See  Infant,  1265. 

29.  Insolvents — See  Prisoner,  1840. 

30.  Leases — See  Covenant,  717. 

31.  Libel — See  Defamation,  915. 

32.  Limitation,  Statute  of--See  Limita- 

tions. 1471. 
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POOR,  Settlement  bt  Hiring  and  Service — 
continued. 

3.  Contract  of  Hiring. 

(o)  As  to  what  Time,  167a 

(6)  Implied,  1680. 

(c)  Conditional     and     exceptive, 

1681. 
(rf)  Reservation  of  Wages,  1683. 
(e)  Hiring     or     Apprenticeship, 

1684. 

4.  Connected  Services,  1686. 

5.  In  what  Pariah,  1687. 

6.  Dispensation  and  Dissolution. 

(a)  Generally,  1688. 

(6)  Cases,  of  Illness,  Accidents, 

etc.,  1690. 
(e)  Servant's  Defimlt,  1691. 

7.  Evidence,  1691. 

VII.  SETTLEMENT  BT  APP&BNTICBBHir. 

1.  Statutes,  1692. 

2.  Certificated  Persons. 

(«0  Apprentices,  1692. 
(A)  Masters,  1693. 

3.  Service  and  Residence,  1693. 

4.  Serving  different  Masters,  1695. 

5.  Validity  of  Contract — See  Atfren. 

TICK,  87. 

6L  Parish    Apprentice — See    Appren- 
tice, 94. 

tdl  settlement  bt  renting  a  tenement. 

1.  Statutes,  1698. 

2.  What  is  a  Tenement 

<•)  Under  13  &  14  Car.  2,  c  12, 
and  8  &  9  Will.  3,  c  11, 
169a 

(6)  Under  59  Geo.  3,  c.  50,  and  6 
Geo,  4,  a  57, 1701. 

3.  Value  of  Tenement 

(a)  Under  13  &  14  Car.  2,  c.  12, 

1701. 
(6)  Under  59  Geo.  3,  c.  50,  and  6 

Geo.  4,  c.  57, 1703. 

4.  Payment  of  Rent,  1703. 

5.  The  Holding. 

(a)  Generally,  1704. 
(6)  Permissive,  1705. 
(c)  Yearly,  under  59  Geo.  3,  c 

50,  and  6  Geo.  4,  c  57, 

1705. 

6.  Occupation  and  Residence. 

(a)  Under  13  &  14  Car.  2,  c.  12, 

1706. 
(6)  Under  59  Geo.  3,  c  50,  6  Geo. 

4,  c.  57,  and  1  Will.  4,  c 

18, 1707. 

7.  Proof  of  Contract — See  Use  and 

Occupation,  2111. 

ix.  settlement  bt  estate. 

1.  Statutes,  1708. 

2.  Residence,  1708. 

3.  Purchase  under  9  Geo.  1,  c  7,  s.  5, 

1708. 
4k  Estates  not  under  9  Geo.  1,  c.  7. 
s.5. 
(a)  Generally,  1710. 
(o)  Testator's     and     Intestate's 
Property,  171L 
VOL.   I.  8 


POOR,  Settlement  bt  Estate — continued, 

(c)  Property  in  Trustees,  1712. 

(d)  Mortgages,  1712. 

(e)  Widow's  Property,  1713. 

(/)  Property  by  Marriage,  1713* 
(g)  Guardian's  Interests,  1713. 
(A)  Remainders,  1713.    . 
(t)  Incomplete  Title,  1713. 
z.  Settlement  bt  Serving  an  Office. 

1.  Statutes,  1714. 

2.  Under  3  &  4  WilL  &  M.  c.  11,  s.  6. 

(a)  Office,  1714. 

(6)  Election,  Service,  and  Resi- 
dence, 1715. 

3.  Under  9  &  10  Will.  3,  c.  11, 1716. 
zi.  Settlement  bt  Payment  or  Rates. 

1.  Statutes,  1716. 

2.  Rating  and  Payment,  1716. 

3.  What  areParcxihialTajtes  or  Levies, 

1718. 

4.  Residence,  17ia 

xil  Settlement  bt  Acknowledgment. 

1.  By  Certificate. 

(a)  Statutes,  1718. 
(•)  Form  of  Certificate,  1719. 
(c)  Proof  of  Certificate,  1720. 
(V)  To  whom  it  extends,  1720. 
(e)  Continuance  and  Determina- 
tion, 1721. 
(J)  Effect  on  Parishes,  1722. 

2.  By  Relief,  1722. 

xm.  Removal  and  Ordee  foe. 

1.  Statutes,  1723. 

2.  Paupers  having  Property,  1723. 

3.  Families  of  Paupers,  1724 

4.  Pregnant  unmarried  Women,  1724. 

5.  Scotch,  Irish,  <fec.  1725. 

6.  Certificate-men,  1725. 

7.  In  other  Cases,  1725. 

8.  Form  of  Order,  1726. 

9.  Examination  of  Paupers,  1727. 

10.  Suspension  of  Order,  1728. 

11.  Effect  of  Order. 

(a)  When    anappealed    against, 

1728. 
(6)  After  Appeal,  1729. 

12.  Appeal  against 

(a)  At  what  Sessions,  1729. 
(6)  Notice  of,  1731. 

(c)  Evidence  on,  1732. 

(d)  Other  Matters,  1732. 

13.  By  Pass  Warrant,  1733. 

14.  Commitment  for  returning,  1733. 

PORTREEVE— See    Corporation,   461— -Quo 
Warranto,  1856. 

POSTEA— See  Practice,  1793. 
POST-HORSE  DUTY— See  Horse,  1225k 
POST  OBIT— See  Bond,  527. 
POST  OFFICE,  1733. 

POUND— See  Distress,  950. 
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POUNDAGE— See  Sheriff,  1996. 


POWER. 

i.  Construction  and  Execution  generally, 

1734 
n.  Instrument  of  Execution. 
1.  Generally,  1735. 
9.  Attestation,  1735. 
ni.  Of  Appointment. 

1.  Persons  to  execute,  1737. 

2.  Persons  to  whom  made,  1738. 

3.  To  Children,  173a 

4.  Subject-matter,  1739. 

5.  Instrument,  1739. 
nr.  To  qjunt  Leases. 

1.  Generally,  1741. 

2.  In  Possession  or  Reversion,  1742. 

3.  Land  usually  let,  1743. 

4.  Rent,  1743. 

5.  Covenants,  1745. 

6.  Term,  1746. 

7.  Confirmation,  1747. 
y.  Of  Sale,  1748. 

Yi.  Appointment  of  Trustem    fie*   Trus- 
tee, 2105. 
th.  Power  of  Attorney. 

1.  To  execute  Deeds— See  Deed,  899. 

2.  Effect  of— See  Agent,  35. 

PRACTICE. 

i.  Power  of  Judges  to  regulate,  1750. 
n.  Course  of  Practice,  1751. 
iil  Terms  and  Returns,  1751. 
it.  Process. 

1.  Writ  of  Summons,  1752. 

2.  Writ  of  Distringas. 

(a)  Statutes,  1752. 

(6)  Calls  and  Appointments,  1753. 

(c)  By  whom  and  where,  1753. 

(d)  Answers  given,  1754. 

(e)  Copy  left,  1755. 
(/)  Affidavit,  1755. 

(g)  When  to  be  moved  for,  1755. 
(X)  Service  of  Venire,  1755. 
(i)  Levying  Issues,  1756. 

(f)  Increasing  Issues,  1756. 

3.  Writ  of  Capias,  1757. 

4.  Exchequer  Writs,  1757. 

5.  Form  of  Writ 

(o)  Generally,  1757. 
(6)  Direction,  1757, 

(c)  Teste,  175a 

(d)  Time  between  Teste  and  Re- 
turn,  1758. 


(«)  Form  of  Action,  1758. 
(/)  Ac  etiam  Clause,  175a 
(g)  Defendant's  Residence,  1759. 
(A)  Endorsement  of  Amount4759. 
(»)  Attorney's  Description,  1759. 
( i)  Date  of  issuing,  1760. 
(k)  Defendant's  Initials,  1760. 
(J)  Notice  to  appear,  1761. 
(m)  Non  omittas  Clause,  1762. 
(n)  Alteration,  1762. 
(o)  Variance,  1763. 
(p)  Amendment  —  See    Amend- 
ment, 46. 


PRACTICE, 

6.  Several  Defendants,  1763. 

7.  Return  of  Writ,  1763. 

8.  Copy  of  Writ,  1764. 

9.  Execution  of  Writs. 

(a)  Duration  of  Operation,  1764. 
(6)  Place,  1764 

(c)  Boundaries  of  Counties,  1765. 

(d)  Service,  1765. 

(<)  Endorsement  of  Service,  1766. 
(/)  Affidavit  of  Service,  1766. 
(g)  On    Sunday  —  See  Sunday, 
2062. 

10.  Continuance  of  Write,  1766. 

11.  Concurrent  Writs,  1767. 

12.  Irregularity. 

(«)  When  Motion  to  be    made, 

1767. 
(6)  Form  of  Motion,  1767. 
(c)  Waiver,  176U 

13.  Writ  of  Detainer— See  Prisoner, 

1810. 

14.  Affidavit  of  Debt— -See  Arrest,  131. 

15.  Arrest — See  Arrest,  126. 

16.  Bail-bond— See  Bail,  211. 

17.  Proceedings    against   Sheriff— See 

Sheriff,  1971. 
ia  Process  to  save  Limitation— See  Li- 
mitation, 1463. 

v.  Essoign,  176a 

vi.  Appearance. 

1.  When,  1769. 

2.  How,  1769. 

3.  On  Distringas,  1770. 
til  Judgment  of  Nonpros. 

1.  Generally,  1770. 

2.  Necessity  of  Appearance,  1770. 

3.  Joint  Action,  1770. 

4.  Other  Matters,  1771. 

5.  Setting  aside,  1771. 
vra.  Particulars. 

1.  Of  Demand,  1771. 

2.  Of  Residence,  1774. 

3.  Of  Objections,  1774. 

4.  Other  Particulars,  1774 

5.  Of  Set-off— See  Set-off,  196a 

rx.  Proceedings  to  Trial. 

1.  Notice  of  Trial 
(a)  When  to  be  given,  1774 
(6)  Necessity  of,  1775. 

(c)  Length  of  Notice,  1775. 

(d)  By  whom,  1776. 

(e)  Form  and  Service,  1776. 
(/)  Short  Notice,  1776. 
(jr)  Countermand  of  Notice,  1776. 
(A)  Continuance  of  Notice,  1776. 

2.  Entry  of  Issue,  1777. 

3.  Suggestions,  1777. 
4  Nisi  Prius  Record,  1777. 
5.  Entry  for  Trial,  1777. 
a  View,  1777. 

7.  Withdrawing  the  Record,  1777. 
a  Trial  by  Proviso,  177a 
9.  Judgment     by    Confession  —  See 

Warrant  of  Attorney,  2133. 

10.  Inquiry— .See  Inquiry,  1281. 

11.  Issue—See  Pleading,  1639. 

12.  Jury  Process— &t  Jury,  1379. 
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PRACTICE  ■  tPtUinuetL 

X.  PDTTINO  OFF  TRIAL. 

1.  Generally,  177a 

2.  Absence  of  Witnesses,  1779. 

3.  Absence  of  Evidence,  1780. 

4.  To  allow  Examination  on  Interro- 

gatories, 1780. 
xl.  Judgment  as  in  case  op  a  Nonsuit. 

1.  When  allowed,  1781. 

2.  To  whom,  1782. 
a  Excuse,  1782. 

4.  Motion  for. 

(«)  When  to  be  made,  1783. 
(6)  Affidavit,  1784. 

(c)  Notice  of  Motion,  1785. 

(d)  After  Motion  for  Costs  of  the 

Day,  1785. 

5.  Undertaking  to  try,  1786. 
&  Discharge  of  Rude,  1787. 

xn.  Trial  at  Bar,  1787. 
zm.  Writ  of  Trial,  1787. 
zrr.  Trial. 

1.  Motions  respecting,  1788. 

9.  Right  to  begin,  178a 

3.  Right  to  reply,  1789. 

4.  Conduct  of  Caose,  179a 

5.  Addressing  the  Jury,  1791. 

6.  Discharge  of  Jury,  1791. 

7.  Jury— See  Jury,  1372. 

8.  Demurrer  to  Evidence— See  Evi- 

dence, 1116. 

9.  Bill  of  Exceptions— See  Evidence, 

1116. 
10.  Pleas   puis  darrein  Continuance- 
See  Pleading,  1640. 
zt.  Verdict  and  Damages,  1791. 
xtl  Nonsuit,  1792. 
xra.  Proceedings  after  Verdict. 

1.  Poetea,  J793. 

2.  Judgment,  1794. 

3.  Arrest  of  Judgment,  1794. 

4.  Entry  of  Satisfaction,  1795. 

5.  New  Trial— See  New  Trial,  1519. 

6.  Scire  Facias— See  Scire    Facias, 

194a 

7.  Error— See  Error,  1005. 
xvm.  Special  Cases,  1795. 


1.  When  to  be  complained  oC  1796. 
2L  Ground  to  be  stated,  1797. 
3.  Terms  of  bringing  no  Action,  1798. 
4  Other  Matters,  1798. 
Staying  and   settino   aside  Proceed- 
ings. 

1.  On  Payment  of  Debt  and   Costa, 

179a 

2.  No  Debt  due,  1799. 

3.  Relief  or  Indulgence,  1799. 

Incidental  Proceedings. 

1.  Consolidating  Actions,  1799. 

2.  Compounding  Penal  Actions,  1800. 

3.  Discontinuance,  180L 

4.  Nolle  prosequi,  1801. 

5.  Term's  Notice*  1802. 

6.  Rules,  1802. 

7.  Summonses,  1805. 

a  Orders  of  Judges,  1805. 
9.  Notices,  1805. 


PRACTICE,  INCIDENTAL 

mied. 

10.  Proceedings  in  Forma  Pauperis, 

1806. 

11.  Wager  of  Law,  1806. 

12.  Amendment — See  Amendment,  46. 

13.  Affidavit— Set  Affidavit,  22. 

14.  Arbitration — See  Arbitration,  98. 

15.  Attachment  —  See    Attachment, 

166. 

16.  Attorney  changing— See  Attorney, 

208. 

17.  Bail— See  Bail,  211. 

la  Bankruptcy  of  Parties      See  Ac- 
tion, 22. 

19.  Conusance— See  University,  2109. 

20.  Costs— See  Costs,  662. 

21.  Damages    See  Damages,  877. 

22.  Death  of  Parties— See  Action,  19. 

23.  Deposit  in  lieu  of  Bail— See  Bail, 

219. 
24  Error— See  Error,  1005. 

25.  Interpleader  Act— See  InTERPLEAD- 

er,  1367,  and  the  Addenda,  2360. 

26.  Money  into  Court — See  Payment 

1581. 

27.  Notice  of  Action— See  Action,  10. 
2a  Outlawry— See  Outlawry,  1546. 

29.  Oyer— Ae  Pleading,  1642. 

30.  Production  of  Papers— See  En- 

dence,  1100. 

31.  Removal  of  Prisoners— See  Prison. 

er,  1815. 

32.  Removal  of  Causes— SeeCERTioRARi, 

577— Inferior  Court,  1276— Re- 
plevin, 1872. 

33.  Set-off— See  Set-oft,  1959. 

34.  Security  for  Costs— See  Costs,  695. 

35.  Striking  out  Pleadings— See  Plead- 

ing,  1612, 1636. 

36.  Sunday,  Proceedings  on— See  Sun- 

DAT,  2062. 

37.  Venue— See  Pleading,  1600. 

PRAECIPE— See  Practice,  1757. 
PREMIUM— See  Insurance,  1349. 
PRESCRIPTION— See  Custom,  873. 

PRESENTATION  TO  LIVINGS-See    Ec- 
clesiastical Law,  956. 

PRESSING  SEAMEN-See  Ship,  2020. 

PRESUMPTION— See  Evidence,  102a 


PRINCIPAL   AND    AGENT — See  Agent 
26. 

PRINTER  AND  ENGRAVER, 
i.  Printer's  Name,  1807. 
u.  Contract  with  Publisher,  1807. 
m.  pRERosATrvE  Right,  1807. 
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PRINTS   AND  ENGRAVINGS  —  See  Copy- 
right, 639. 


PRISON— See  Criminal  Law,  872— Prisoner, 
1808. 


PRISON  BOOKS— See  Evidence,  1076. 


PRISONER  AND  INSOLVENT. 
l  Prisons. 

1.  Rules,  1808. 

2.  Regulation  and  Management,  1809. 

3.  Day  Rule,  1809. 

4.  Liability  of  Keeper,  1810. 

5.  Criminal  Prisons  —  See  Criminal 

LaW,  872. 

n.  Who  are  Prisoners,  1810. 

iil  Process  against  Prisoners. 

1.  Process,  1810. 

2.  Declaration. 
,     (a)  When,  1811. 

(6)  How,  1812. 
(c)  Form,  1812. 

3.  Appearance  and  Plea,  1812. 

4.  Arrest  after  Supersedeas— See  Ar- 

rest, 129. 

5.  Bail— See  Bail,  211. 

6.  Escape— See  Escape,  1013. 
nr.  Judgment  against  Prisoners,  1813. 
v.  Charging  Prisoners  in  Execution,  1813. 
vi.  Habeas  Corpus  ad  satisfaciendum,  1815. 

vii.  Supersedeas  or  Prisoners,  1815. 
Fin.  Allowance  to  Prisoners,  1817. 
ix.  Discharge  under  32  Geo.  2,  (Lords*  Act.) 

1.  CompulsoTy  Clauses,  1818. 

2.  Voluntary  Clauses,  1821. 
v       3.  Assignees  and  Assignment,  1822. 

x,  Discharge  under  48  Geo.  3,  (Small  Debt- 

orb1  Act,)  1822. 
xl  Discharge  under  Insolvent  Acts. 

1.  Construction  of  Statutes,  1823. 

2.  Who  entitled  to  Discharge,  1824. 

3.  Petition,  1825. 

4.  Schedule,  1826. 

5.  Hearing  and  Opposition,  1827. 

6.  Bringing  Insolvent  into  Court,  1827. 

7.  Assignment 

(a)  Appointment  of  Assignees, 

1827. 
(6)  Operation  on  Property,  1828. 
(c)  Actions byAssignees,  1833. 

8.  Preference,  1833. 

9.  Operation  of  Discharge. 

(a)  Generally,  1835. 
(6)  As  to  actions,  1835. 

(c)  As  to  Debts  due,  1836. 

(d)  Arrest  after,  1838. 
<e)  New  Promise,  1839. 

(/)  Discharge  of  Bail— Set  Bail, 
248. 

10.  Pleadings  and  Evidence, 

11.  Contracts  to  withdraw  Opposition — 

See  Contract,  606. 


PRISONER  AND  INSOLVENT— continued. 
xh.  Cognovits  and  Warrants  of  Attorney 

by  —  See  Warrant  of  Attorney, 

2135. 
xhi.  Composition  with  Creditors — See  Debtor 

and  Creditor,  883. 
xiv.  Prisoners  of  War — See  Foreigner,  1184. 

PRIVILEGE. 

i.  From  Arrest — See  Arrest,  141. 
ii.  Of  Attornies — See  Attorney,  179. 
in.  Of  Officers — See  Officer,  1535. 
iv.  Of  Witnesses — See  Arrest,  143. 
v.  Of  Parliament — See  Parliament,  1553. 


PRIZE. 

i.  Right  to,  1842. 
ii.  Assignment  of — 1842. 
m.  Distribution,  1843. 
rv.  Jurisdiction  as  to— See  Inferior  Court, 

1270. 
v.  Liability  of  Captors — See  Action,  4. 

PROBATE— See  Executor,  1133— Will,  2180. 

PROCEDENDO— See  Inferior  Court,  1277. 
PROCESS— See  Practice,  1752. 
PROCTOR — See  Inferior  Court,  1273. 


PROFERT— See  Pleading,  1596. 

PROHIBITED  GOODS— See  Insurance,  1289 
— Smuggling,  2046. 

PROHIBITION— See   Inferior  Court,  1272. 
1273. 

PROMISSORY  NOTES— See  Bills  and  Notes, 

468. 

PROPERTY  TAX— See  Revenue,  1893. 
PROTEST— See  Bills  and  Notes,  504. 


PUBLIC  COMPANY. 

i.  Bank  of  England,  1846. 
n.  East  India  Company. 

1.  Generally,  1847. 

2.  Sale  of  Offices— See  Contract,  616. 

3.  License  to  trade— See  Foreigner, 
1187. 

4.  Charter-party— See  Ship,  2021, 
nx  Other  Public  Companies. 

1.  Legality,  1847. 

2.  Construction  of  Instrument,  1848. 

3.  Shares,  1849. 

4.  Regulation  of  Affairs,  1849. 

5.  What  Acts  constitute  a  Shareholder, 
1650. 
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PUBLIC  COMPANY,  Other  Public  Compa- 
nies— continued. 

6.  Liability  of  Shareholders. 

(a)  For  Calls,  1851. 
(6)  To  each  other,  1852. 
(c)  To  third  Persons,  1853. 

7.  Actions  by  and  against  Companies, 

1854. 

8.  Suits  by  and  against,  1855. 

9.  Mandamus  to,  1856. 

it.  Canal   Companies  —  See   Navigation, 

1515. 
y.  Corporations — See  Corporation,  641. 
vl,  Mining  Companies — See  Mines,  1501. 
til.  South  Sea  Company See  Foreigner, 

1187. 


PUIS    DARRIEN   CONTINUANCE  —  See 
Pleading,  1640. 

PURCHASE— .Sec  Sale,  1900. 


Q. 
QUAKER— See  Evidence,  1054. 

QUALIFICATION— See  Game,  1197. 
QUARANTINE— See  Ship,  3000. 

QDARE  IMPEDIT— See  Ecclesiastical  Law, 
958. 

QUARTER  SESSIONS— &e  Sessions,  1954 

QUIET  ENJOYMENT  —  See  Landlord  and 
Tenant,  1431. 


QUO  WARRANTO  INFORMATION 
Corporation,  640. 
l  Granting  generally,  1856. 
ii.  Against  whom. 

1.  Generally,  1857. 

2.  Uses  of  Franchise,  1857. 

3.  For  What  Purpose,  1857. 

4.  Incompatible  Offices,  18531 
m.  On  whose  application,  1858. 
rr.  Within  what  Time,  1859. 

▼.  Pleadings,  1860. 
n.  What  Title  put  in  Issue,  1861. 
til  Judgment,  1862. 
vin.  Practice,  1862. 
ix.  Costs  w—See  Costs,  690. 


R. 
RANSOM— &e  Foreigner,  1182. 

RATE. 

l  County  Rate,  1863. 
n.  Other  Rates,  1865. 
m.  Poor  Pates— See  Poor,  1656. 
it.- Sewer's  Rate— See  Sewer,  1970. 


See 


REAL  ACTION— See  Right,  Writ  op,  1897. 

RECEIPT— See  Debtor  and  Creditor,  898— 
Evidence,  1104. 

RECOGNISANCE. 

i.  Entering  into,  1866. 
ii.  Estreat,  1866. 

iii.  Forfeiture  and  Discharge,  1867. 
iv.  Of  Bail— See  Bail,  226. 

RECORDER — See  Corporation,  641 — Man- 
damus, 1479 Quo  Warranto, 

1856. 

RECORDARI  FACIAS  LOQUELAM See 

Inferior  Court,  1276 Reple- 
vin, 1872. 

RECOVERY  —  See  Fine  and  Recovery,  1164. 
RECTOR— See  Ecclesiastical  Law,  952. 


RE-ENTRY  —  See  Landlord  and  Tenant, 
1401. 


REFERENCE,  ORDER  OF — See  Arbitra- 
tion, 98. 

REGISTRY. 

i.  Of  Annuities — See  Annuity,  71. 

il  Of  Deeds — See  Deed,  910. 
iii.  Of  Ships— See  Ship,  2000. 
iv.  Of  Parishes— See  Evidence,  1075. 

RELEASE. 

i.  Construction  and  Operation,  1868. 

u.  Contract  to  give,  1869. 

hi.  Who  may  give,  1869. 

rv.  Pleading  and  Evidence,  1870. 

RELIEF  OF  POOR — See  Poor,  1653. 

REMAINDER  BY  DEED— See  Deed,  911. 

REMOVAL. 

l  Of  Causes  —  See  Certiorari,  577  — 
Inferior  Court,  1276— Replevin. 
1872. 
n.  From  Offices — See  Corporation,  657 — 

Mandamus,  1484. 
in.  Of  Took— See  Poor,  1723. 
rv.  Of  Orders  of  Justices— See  Certiorari. 

580. 
v.  Of  Venue— See  Pleading,  1602. 

RENDER — See  Bail,  241. 

RENEWAL  OF  LEASE — See  Landlord  and 
Tenant,  1416. 
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RENT— Am  Landlord  and  Tenant,  1418. 

REPAIRS  —  See    Landlord   and   Tenant, 
1424. 

REPLEVIN— See  Distress,  938. 
i.  For  what  generally,  1$71. 
n.  Distress  for  Rent,  1871. 
111.  Distress  Damage  feasant,  1871. 
iv.  Distress  for  other  Things,  1871. 
v.  Removal  from  Inferior  Courts,  1873. 
vl  Pleadings. 

1.  Declaration  and  Pleas,  1872. 
9.  Avowries  and  Cognisances,  1873. 
3.  Pleas  in  Bar,  1874. 
vn.  Evidence,  1876. 
vin.  Judgment  and  Practice,  1877. 
ix.  Replevin  Bond. 

1.  Form  and  Taking,  1878. 

2.  Proceedings  against  Sheriff  1879. 

3.  Proceedings  against  Sureties,  1880. 
x.  Right  of  Tenant  to  dispute  Landlord's 

title  —  See  Landlord  and  Ten- 
ant, 1441. 
xi.  Replevin  of  Poor  Rates  —  See  Poor, 
1669. 

REPLICATION-^*  Pleading,  162a 

REPUTED  OWNERSHIP  —  See  Bankrupt, 
357— Prisoner,  1828. 

REQUESTS,  COURT  OF— See  Com,  667— 
Inferior  Court,  1265. 

RESCUE-&6  Sheriff,  1975. 

RESIDENCE. 

l  Of  Clergymen  —  See   Ecclesiastical 

Law,  959. 
n.  Particulars  of— See  Practice,  1774. 

RESPONDENTIA— See  Insurance,  1356. 

RETURN. 

1.  Of  Writs  —  See  Practice,  1763  —  She- 
riff, 1980. 
u.  Of  Premium — See  Insurance,  1349. 

REVENUE. 

1.  Stamps. 

1.  Affidavits  and  Legal  Proceedings, 

1884. 

2.  Agreements. 

(a)  What  require  stamping,  1884. 

(b)  Made  abroad,  1886. 

(c)  Amount  above  20£,  1886. 
(<*)  Sale  of  Goods,  1886. 

(e)  Letters  of  Traders,  1887. 
(/)  Series  of  Letters,  188a 
(jg)  Several  Contracts,  1888. 
(A)  Number  of  Words,  1888. 
(t)  Reference  to  other  Documents, 

1889. 
(/)  Denomination  of  Stamp,  1889. 
(ft)  Alteration,  1889. 
(J)  Payment  of  Penalty,  1890. 
(m)  Objection,  1890. 


REVENUE,  Stamps— «onttmi«i. 

3.  Appraisements — See  Appraiser,  87. 

4  Apprenticeship  Indentures See 

Apprentice,  87. 

5.  Awards — See  Arbitration,  113. 

6.  Bills  of  Exchange — See  Bills  and 

Notes,  475. 

7.  Bonds — See  Bond,  531. 

8.  Deeds— See  Deed,  910. 

9.  Drafts — See  Bills  and  Notes,  475. 

10.  Leases See  Landlord  and  Te- 

nant, 1395. 

11.  Letters  of  Administration See 

Executor,  1136. 

12.  Policies  of  Insurance  —  See  Insur- 

ance, 1316. 

13.  Probates— See  Executor,  1136. 

14  Promissory  Notes  —  See  Bills  and 
Notes,  475. 

15.  Receipts  —  See  Debtor  and  Credi- 

tor, 898. 

16.  Production  to  Stamp  —  See  En- 

dence,  1100. 
il  Taxes. 

1.  Assessed,  1890. 

2.  Land  Tax. 

(a)  Assessment,  1891. 
(6)  Redemption,  1891. 
(c)  Contracts   between  Landlord 
and  Tenant,  1891. 

3.  Property  Tax,  1893. 

4  Commissioners— See  Officer,  1537. 

5.  Collectors— See  Officer,  153a 

6.  Collector's  Bonds— See  Bond,  532. 
iil  Customs  and  Excise. 

1.  Particular  Matters,  1894 

2.  Proceedings,  1894 

3.  Officers— See  Officer,  1537. 
rv.  Auction  Duty— See  Sale,  1942. 

v.  Legacy  Duty — See  Legacy,  1446. 
vl  Post-Horse  Duty — See  Horse,  1225. 
yn.  Smuggling — See  Smuggling,  2046. 

REVOCATION. 

1.  Of  Award— -See  Arbitration,  101. 
il  Of  Will— See  Will,  2189. 

REWARD,  1897. 

RIGHT  OF  COMMON— See  Common,  589. 

RIGHT,  WRIT  OF,  1897. 


RIOT— See  Hundred,  1227. 
RIVERS— See  Navigation,  1513. 
ROADS-See  Wat,  2154 

ROBBERY— See  Criminal  Law,  763. 

RULES. 

L  Of  Court — See  Practice,  1802. 
il  To  Plead— See  Pleading,  1621. 
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in*  Or  Kmo'i  Bench  Pmow  flies  Prisoner 
and  Insolvent,  1808. 

rr.  Or  Fuarr  Prison — See  Prisoner  and  IN- 
SOLVENT, 1808. 


SACRAMENT— Sw  Corporation,  649— Quo 
Warranto,  1856. 

SAILOR— See  Ship,  2016. 

SALE. 

i.  Or  Lamm. 

1.  What  within  the  Statute  of  Frauds, 
(a)  Contract,  1900. 
(ft)  What  is  an  Interest  in  Land, 
1901. 

(c)  Note  or  Memorandum,  1903. 

(d)  Part  Performance,  1903. 
9.  Title  of  Vendor. 

(a)  Validity,  1903. 
(ft)  Contract  as  to,  1906. 
(c)  Tide  of  Deeds,  1907. 
3b  Contract  of  Sale, 
(a)  Price,  1907. 

(o)  Description  of  Premises,  1909. 
(c)  Several  Lots,  1910. 

4.  Vendor's  Lien,  1911. 

5.  Conveyance,  1911. 

6.  Incidents  of  Purchase,  1913. 

7.  Proceedings  on  Contract 

(a)  For  Price  of  Sale,  1913. 

(ft)  For  Deposit,  1913. 

(ci  For  Expenses,  1913. 

(a)  For  Performance,  1913. 
n.  Or  Goods. 

1.  What  within  the  Statute  of  Frauds, 

1914. 
;      9.  Executory  Contracts,  1915. 

3.  Note  or  Memorandum,  1915. 

4.  Delivery  and  Acceptance. 

(a)  To  Purchase,  19ia 
(ft)  Acts  of  Ownership  by  Pur- 
chaser, 1990. 

(e)  Part  Delivery,  1931. 
(«!)  Payment  of  Price,  1993. 
(e)  Refusal  of  Goods,  1923. 
(/)  Delivery  to  Carriers,  1923. 
(*)  Delivery  on  board  Ship,  1934. 
(A)  Order  to  Wharfinger,  1936. 
(i)  Dock  Warrants,  1997. 

(J)  Ascertaining  Quantity,  1928. 
(£)  Action  for  Non-delivery,  1939. 

5.  Contract  of  Sale. 

(a)  Construction,  1931. 

(ft)  Order  of  several  Articles,  1931. 

(c)  Fraud   and   Misrepresention, 

1939. 
(<*)  IUegality  of  Trade,  1933. 
(e)  Price,  1933. 
(/)  Quantity  sold,  1933. 
to)  Credit,  1934. 
(i)  Rescinding  Contract,  1935. 

6.  Vendor's  Lien,  1936. 


SALE,  Or  GooBB—coutinued. 

7.  Proceedings  on  Contract 

'  (a)  Goods    bargained   and   sold, 

1936. 
(6)  Goods  sold  and  delivered,  1936. 

8.  Unfitness  for  Purpose,  1937. 

9.  Risk  after  Sale,  1939. 

10.  Sale  of  Bankrupts*  Property  —  See 

Bankrupt,  376. 

11.  Smuggling— &#  Smuggling,  9046. 

12.  On  Sunday— See  Sunday,  2061. 

13.  Warranty  and  Deceit  in  the  Ssle  of 

Goods— See  Warranty,  2143. 
m.  Stoppage  in  Transitu,  1939. 
iv.  Sales  by  Auction. 

1.  Statute  of  Frauds,  1941. 

3.  What  is  an  Auction,  1941. 

3.  Conditions  of  Sale,  1941. 

4.  Incidents  of  Sale,  1943. 

5.  Employment  of  Puffers,  1943. 

6.  Auction  Duty,  1943. 

7.  Auctioneer. 

(a)  Duty,  1944. 
(6)  Remuneration,  1945. 
(c)  Right  to  recover  Price,  1945. 
(a*)  Liability  for  Deposit  and  Ex- 
penses, 1945. 

8.  Recovery  of  Deposit— flee  Assump- 

sit, 159. 
v.  Bill  or  Sale— &«  Deed,  907. 
vi.  Sauc  or  Office*— See  Contract,  616. 
vn.  Sale  or  Ships— See  Ship,  3008. 
viu.  Sale  by  Agents — See  Agent  and  Prin- 
cipal, 33. 

SALVAGE— See  Ship,  2040. 

SAMPLE— See  Sale,  1931. 

SAVINGS*  BANK,  1946. 

SCANDALUM  MAGNATUM — See  Detama- 

tion,  915. 

SCHOOLMASTER. 
l  Grammar  School. 

1.  Endowment,  1946. 
3.  Master. 

(a)  Appointment,  1946. 
(6)  Power  and  Duty,  1947. 
(c)  Dismissal,  1947. 
il  Recovery   or    Claim    for    Schooling, 
1947. 

SCIRE  FACIAS. 

i.  To  Revive  Judgments,  1948. 
n.  To  put  Parties  on  Record,  1948. 
riL  At  the  Suit  or  the  Crown,  1949. 
rv.  Proceedings. 

1.  Writ,  1950. 

3.  Actual  Summons,  1950. 

3.  Appearance  and  Pleadings,  1950. 

4.  Practice,  1951. 

5.  Amendment — See  Amendment,  48. 

6.  Costs— See  Costs,  690. 
v.  Against  Bail— See  Bail,  351. 

vl  In  Case  or  Bonds  on  8  &  9  Will. 
-~«Sm  Bond,  543. 
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SCRIVENER- -See  Bankrupt,  273. 

SCULPTURES— See  Copyright,  639. 

SEA. 

i.  Rights  on  Sea  Shore. 

1.  Of  the  Public,  1951. 

2.  Private  Individuals,  1952. 
ix.  Sea  Walls  and  Banks,  1952. 

in.  Wreck,  1953. 

SEAL  OFFICE— <S«e  Officer,  1535. 
SEAMAN— See  Ship,  2016. 
SECURITY  FOR  COSTS-^&e  Costs,  695. 
SEDUCTION-^See  Infant,  1262. 

SEISIN— See  Estate,  1019. 

SELECT  VESTRY— See  Vestry,  2131. 


SENTENCE  OF  INFERIOR  COURT  —  See 
Evidence,  1067 — Inferior  Court, 
1269. 


SEPARATE  MAINTENANCE See  Hus- 
band amd  Wife,  1242, 1249. 

SQUESTRATION— See  Bankrupt,  267— Exe- 
cution, 1130 — Prisoner,  1828. 

SERVANT— See  Master  and  Servant,  1493. 

SESSIONS. 

l  Jurisdiction. 

1.  Generally,  1954. 

2.  Over  what  Offences,  1955. 

3.  Adjournment,  1955. 

4.  Matters  relative  to  Poor — See  Poor, 

1672, 1723. 

5.  County  Rate— See  Rate,  1863. 

6.  Highway  Rate— See  Wat,  2157. 

7.  Inclosure — See  Common,  600. 
ii.  Practice. 

1.  Generally,  1955. 

2.  Special  Cases,  1956. 

3.  Judgments  and  Orders,  1956. 

4.  Effects  of  Judgments — See  Evi- 

dence, 1069. 
in.  Appeal. 

1.  When  allowed,  1957. 

2.  Practice  on,  1957. 

iv.  Mandamus  to — See  Mandamus,  1481. 

SET-OFF. 

i.  In  what  Actions,  1959. 
ii.  Agreements  as  to,  1969. 
in.  Statute  of  Limitations,  1960. 
iv.  By  and  against  whom. 

1.  Partners,  1960. 

2.  Husband  and  Wife,  1960. 


SET-OFF,  By  and  against  whom— continued. 

3.  Agents,  Factors,  and  Brokers,  19  6C 

4.  Insurance  Cases,  1961. 

5.  Assignees  of  Bankrupts — See  Bank 

rupt,  402. 

6.  Against  Rent — See  Landlord  am 

Tenant,  1421. 
v.  Subject-matter  of  Set-off. 

1.  Debt  in  same  Right,  1961. 

2.  Payment,  1962. 

3.  Judgment  and  Damages,  1962. 

4.  Penalty,  1965. 

5.  Unliquidated  Damages,  1965. 

6.  Bills  and  Notes  not  due,  1965. 

7.  Costs,  1966. 

a  Other  Things,  1967. 
9.  Operation  on  Courts  of  Requests — 
Gee  Costs,  668. 
vi.  Plea  of  Set-off,  1967. 
vu.  Notice  of  Set-off,  1967. 
viii.  Particulars  of  Set-off,  1968. 
ix.  Issue  of  Set-off,  1968. 
x.  Effect  of  Set-off,  1^68. 
zi.  Lien   of   Attorney  —  See   Attorney, 
204. 

SETTLEMENT— See  Poor,  1674. 

SEWERS. 

i.  Jurisdiction  of  Commissioners,  1969. 
ii.  Liability  of  Commissioners,  1970. 
iil  Rate,  1970. 

SHERIFF. 

i.  Liability  for  Acts  of  Officer. 

1.  In  what  Cases,  1971. 

2.  Evidence  to   connect  the  Sheriff* 

1972. 

3.  Admissions  by  Officers,  1973. 

4.  Sureties  for  Officers,  1973. 

u.  Duty  and  Liability  on  Crown  Pro- 
cess, 1974. 
in.  Duty  and  Liability  on  Arrest. 

1.  By  whom  to  be  made,  1975. 

2.  Where  to  be  made,  1975, 

3.  At  what  Time,  1976. 

4  Breaking  open  Doors,  1976. 

5.  Manner  of  making  Arrest,  1977. 

6.  Taking  fo  Prison,  1977. 

7.  Taking  Bail,  1978. 

8.  Liability  of  Officer,  1978. 

9.  What  amounts  to  an  Arrest,  1979. 

10.  Endorsement  of  Time  of  making 

Arrest.  1979. 

11.  Rule  to  return  Writ,  1979. 

12.  Return  of  Writ,  1960. 

13.  Action  for  false  Return,  1981. 

14.  Rule  to  bring  in  the  Body,  1982. 

15.  Discharge  of  Sheriff—See  Bail,  215, 

16.  Direction    of  Process— &e    Prac- 

tice, 1757. 

17.  Deposit  of  Money  in  lien  of  Bail — 

See  Bail,  219. 
IV.  Attachment. 

1.  When  to  be  moved  for,  1983. 

2.  Delay,  1983. 

3.  Putting  in  Bail,  1984, 

4.  Form  of  Writ  and  Practice,  1984. 
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SHERIFF,  Attachment— tonftnittrf. 

5.  Affidavit  to  set  aside,  1984.    • 

6.  Standing  as  Security,  1985. 

7.  Amount  of  Liability,  1986. 
a  Waiver  of  Bail— See  Bail,  215. 
9.  Writ  of  Attachment  —  Set  Attach- 
ment, 166. 

r.  Duty  and  Liability  on  Writs  of  Exe- 
cution. 

1.  Fieri  facias,  1987. 

2.  Venditioni  exponas,  1991. 

3.  Elegit,  1991. 

VI.  ESCAPE. 

1.  What  amounts  to,  1991. 

2.  Proceedings  for,  1993. 

vii.  Interference  on  adverse  Claims. 

1.  Statute,  199a 

2.  Practice  previous  to  Statute,  1994. 

3.  Cases  under  Statute. 

(«)  Prompt  Application,  1995. 
(6)  Nature  of  Claim,  1995. 

(c)  Practice,  1995. 

(d)  Costs,  1996. 
vul.  Fees  and  Poundage. 

1.  Statutes,  1996. 

2.  What  Fees  allowed. 

(«)  Arrest  and  other  Cases,  1997. 
(6)  Execution,  1997. 
(c)  Crown  Process,  199a 
(«*)  On  taking  Bail  —  See  Bail, 
211. 

3.  Proceedings  for  Extortion,  199a 

4.  Recovery  of  Fees  by  Officers,  1999. 


SHIP. 

l  Registry  of  Ownership,  2000. 
n.  Ownership  of  Ships. 

1.  Who  may  be  Owners,  2001. 

2.  Liability  for  Supplies,  2001. 

3.  Liability    for    Injuries   to   Goods, 

2004.  ^^ 

4.  Joint  ownership,  2006. 

5.  Evidence  of  Ownership,  2007. 
hi.  Sale  and  Transfer  of  Ships. 

1.  Ship  at  Sea,  200& 

2.  BUI  of  Sale,  2009. 

3.  Recovery  of  Ship,  2011. 
it.  Mortgage  of  Ships,  2011. 

t.  Forfeiture  of  Ships,  2012. 
vl  Masters  and  Commanders. 

L  Certificate  of  Registry,  2012. 

2.  Supplies  to  Ship,  2013. 

3.  Freight  and  Carriage,  2013. 

4.  Detention  of  Goods,  2014 

5.  Passengers,  2014 
6*.  Crew,  2015. 

7.  Hypothecation,  2016. 

a  Other  Things,  2016. 

9.  Sale  of  Ship  and  Cargo— See  Insu- 

range,  1337. 
10.  Liability  of  Commanders  of  King's 
Ships-H&«  Action,  4 
vn.  Seamen. 


SHIP,  Sramks— continued. 

4  Impressment,  2020. 
5.  Apprentices — See  Apprentice,  92. 
vih.  Charter-Party. 

1.  Exclusive  letting  of  Ship,  2021. 

2.  Repair  of  Ship,  2022. 

3.  Provision  for  Voyage,  2023. 
4  Time  of  Sailing,  2023. 

5.  Voyage,  2023. 

6.  Convoy,  2024. 

7.  Hostile  or  Neutral  Port,  2024* 
a  Cargo,  2025. 
9.  Employment  of  Ship,  2026. 

10.  Loss  of  Ship,  2027. 

11.  Lien  for  Freight,  2027. 

12.  Other  Things,  2028. 

13.  Expounding  by  Usage — See  Evi- 
dence, 1083. 

14  Varying  by  subsequent  Instructions 
— See  Action,  16. 
u.  Bill  of  Lading. 

1.  What,  2029. 

2.  Exception  of  Risk,  2029. 

3.  Assignment,  2029. 
z.  Freight. 

1.  Legality  of  Voyage,  2030. 

2.  Voyage- performed,  2030. 

3.  Loss  at  Sea,  2031. 

4.  Capture,  2032. 

5.  Restraint,  2032. 
a  Prohibition,  2033. 
7.  Delivery  of  Cargo,  2033. 

6.  Assignment  of  Ship,  2034. 
9.  Payment  of  Freight,  2034 

10.  Rate  of  Payment,  2035. 

11.  Injury  to  Goods,  2035. 

12.  From  whom  recoverable,  2036. 

13.  To  whom  to  be  paid,  2037. 
xi.  Demurrage. 

1.  Contract  for  demurrage,  2037. 

2.  Notice  of  Arrival,  2038. 

3.  Detention  in  Dock,  2038. 
4  Manner  of  Loading,  2039. 
5.  Other  Causes,  2039. 

&  Rate  of  Payment,  2040. 
xn.  Loss  and  Injury  of  Ship. 

1.  Average,  2040. 

2.  Salvage,  2040. 

3.  As  to  Insurance - 

1328. 
xui.  Pilots,  2041. 
xiv.  Ports  and  Docks,  2043. 
xv.  Prize. 

1.  Jurisdiction — Sec  Inferior  Court. 

1270. 

2.  Liability  of  Captors — See  Action, 

3.  Insurance   of  —  See  Insurance, 

1289. 
xvi.  Ransom— See  Foreigner,  1165. 
xvil  Ships  running  Fouv—See  Case,  567. 
xvhl  Ship  Broker— &e  Agent,  2& 


See  Insurance, 


1.  Wages,  2016.  SIMONY— See  Ecclesiastical  Law,  964. 

2.  Division  of  Profits,  2019.  » 

^  °2£!Ct  **  furthw  *wa«i»M*ion,  SLANDER-^c  Defamation,  915. 
4)19.  I 


VOL.      L. 
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SLAVERY,  9046. 

SMUGGLING. 

I.  Seizure  or  Goods,  2046. 

n.  Manner  or  Pactum,  2047. 
m.  Forfeiture  or  Vessel,  2047. 
iv.  Service  in  Navy,  2048. 

v.  Concealment,  2049. 
vi.  Proceedings  for  Smuggling,  2049. 
vii.  Contracts  for  Smuggled  Goods, 

SOAP— See  Revenue,  1894. 
SOLDIER-&<  Army  and  Naw,  122. 
SOLICITOR— See  Attorns*,  174 


2049. 


SOUTH  SEA  COMPANY 
1182. 


See  Forxkner, 


SOUTHWARK  COURT  —  See  Costs,  667- 
Inferior  Court,  1265. 

SPECIAL  OCCUPANCY— See  Estate,  1020. 

SPECIFICATION— See  Patent,  1577. 


SPIRITUAL  COURT  —  See  Inferior  Court, 
1273. 


SPIRITUOUS  LIQUOR& 
i.  Excise  Duty,  2050. 
n.  Sale  under  Twenty  Shillings  Value, 
2051. 


STAGE  COACHES— See  Carriers,  548. 
STAKEHOLDERS-^*  Assumpsit,  162. 
STAMPS— &e  Revenue,  1884. 


STATUTE. 

i.  Construction  and  Operation. 

1.  Public  or  Private,  2052. 

2.  Remedial  or  Penal,  2052. 

3.  Cumulative,  2053. 

4.  Repeal  and  Revival,  2053. 

5.  Title  and  Preamble,  2054. 

6.  Other   Parts   and   other   Statutes, 

2054. 

7.  Exceptions,  2054. 

8.  Time  of  Operation,  2055. 

9.  Particular  Cases  of  Construction, 

2055. 

il  Proceedings  on  Penal  Statutes,  2057. 

in.  How  proved— See  Evidence,  1064. 

it.  Statute  of  Limitations  —  See  Limi- 
tation of  Action  and  Suit, 
1455. 


STATUTE    ewtiHMtd. 
v.  Statute  or  Frauds. 

1.  Executory  Contracts  —  See  Con- 

TRACT,  604. 

2.  Guaranties— See  Guarantor  1210. 

3.  Leases  — &t  Landlord  and  Te- 

nant, 1391. 

4.  Sale  of  Lands— See  Sale,  1900. 

5.  Sale  of  Goods— See  Sale,  1914 

6.  Wills-i&e  Will,  2135. 

STOCK. 

l  Generally,  2057. 
il  Transfer  of,  2058. 
m.  Bond  to  replace,  2059. 
iv.  Stock- Jobbing,  2059. 


STOPPAGE   IN  TRANSITU 
1939. 


See   Sale, 


STRANDING— <Sm  Insurance,  1330. 
SUBFCENA— See  Evidence,  1052. 

SUNDAY. 

l  Statutes,  2061. 

ii.  Contracts  made  on  Sunday,  2061. 
hi.  Service  or  Process,  2062. 
iv.  Other  Matters,  2062. 

v.  Arrest  on— See  Sberdtf,  1976. 

SUPERSEDEAS. 

i.  In  Bankruptcy— See  Bankrupt,  430. 
n.  Or  Prisons*— See  Prisoner,  1815. 


SURETY. 

i.  Liability  of  Surety,  2062. 
n.  Discharge  of  Surety. 

1.  Laches,  2063. 

2.  Course  of  Dealing,  2063. 

3.  Time  given  to  Principal,  2064 

4.  Notice  of  Discontinuance,  2064. 

5.  Bankruptcy,  2065. 

6.  Reservation  of  Remedy,  2065. 

7.  Renewal  of  Liability,  2065. 
in.  Proceedings  against  Surety,  52065. 
iv.  Contribution  amongst  Sureties. 

1.  When,  2065. 

2.  Proceeding,  2066. 

3.  Amount,  2066. 

4.  Recovery  of  Contribution— See  As- 

suMperr,  154 
v.  Liability  of  Principal,  2067. 
vi.  Annuity  Sureties — See  Annuity,  69. 
vii.  Bail — See  Bah*  211. 
vm.  Bills  and  Notes— See  Bills  and  Notes, 

468. 
ix.  GuARANTiE— See  Guarantor  1217. 
x.  Proof  in  Bankruptcy  —  See  Bankrupt, 
325. 

SURRENDER.       • 

i.  Of  Copyhold — See  Copyhold,  628. 

ii.  Of  Lease  —  See  LandlorV  and  Tenant* 

1406. 
in.  Or  Bankrupt— See  Bankrupt,  411. 
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SURVEYORS  OF  HIGHWAYS — At  Wat, 

2139. 


T. 

TANNER — See  Leather,   1443 — Statute, 
2055. 


TALES— See  Jury,  1373. 


TAXATION  OF  COSTO-See  Attorney,  199 

700. 


TAXES-^See  Revenue,  1890. 

TENANT— See  Landlord  and  Tenant,  1387. 

TENANT  IN  TAH^-See  Estate,  1017. 

TENDER. 

l  Li  what  Actions. 

1.  Generally,  2067. 

2.  Tender  of  Amends— See  Justices, 

1376— Trespass,  2079. 
n.  Br  and  to  whom,  2067. 
in.  Bdou  Action  brought,  2068. 
if.  Mods  or  making. 

1.  What  Money,  206a 

2.  Production  of  Money,  2068. 

3.  Requiring  Change,  2069. 

4  Requiring  Receipt  or    Discharge, 
2069* 
t.  Demand  after  Tender,  2070.        % 
tl  Erect  and  Proof,  2070. 


TENEMENT— See  Poor,  169a 


TERM— Set  Practice,  1751. 
TERRIER— See  Evidence,  1074. 


THEATRE 

l  Licence,  2071. 

n.  Performers,  2071.  , 
in.  Spectators,  2072. 
it.  Other  Things,  2072. 

v.  Dancing  Places— Sec  Licence,  1449. 

▼L  AoiKEMTNTS  AS  TO    PENALTIES— See    PE- 
NALTY, 1587. 

THEFT— Ac  Criminal  Law,  756. 

THREATENING  LETTERS— See  Criminal 
Law,  765. 

TIMBER  AND  TREES. 

l  What,  2072. 
n.  Neighbours,  2072. 
m.  Party  oc  Possession  and  Reversioner, 
2073. 


TIMBER  AND  TREES— «*/*«***. 

iv.  Lord   of    Manor  and    Copyholders, 

2073. 
v.  Church  Property,  2074. 
vi.  Mortgagor  and  Mortgagee,  2074. 
vn.  Landlord  and  Tenant,  2074, 
vm.  Injuries  to — See  Criminal  Law,  791. 

TIME,  COMPUTATION  OF,  2076. 
TITHES— See  Ecclesiastical  Law,  966. 

TOLLS. 

l  Generally,  2077. 

u.  On  Roads— See  Way,  2166. 
nL  On  Canal — See  Navigation,  1516. 
iv.  In  Markets— See  Market,  1491. 

v.  Port    Duties    and    Lighthouses — See 

Ship,  2043. 
vl  Rateability  to  Poor— See  Poor,  1660. 

TORT— See  Case,  560. 

TRADE. 

i.  Exercising  Trades,  2077. 
u.  Bye-Laws  in  Restraint  of— See  Corpo. 

.  poration,  658. 
nL  Conrtacts  in  restraint  of— See  Con- 
tract, 608. 

TRANSPORTATION — See  Criminal  Law, 
872— Husband  and  Whs,  1242. 

TRAVERSE— See  Pleading,  1628. 

TREADMILL-^See  Justices,  1376. 

TREASON— See  Criminal  Law,  789. 

TRESPASS. 

l  Assault  and  Imprisonment. 

1.  Nature  and  Allegation,  2079. 

2.  Self  Defence,  2080. 

3.  Defence  of  Possession,  2080. 

4.  Moderate  Correction,  2081. 

5.  Suspicion  of  Crime,  2082. 

6.  Other  Justifications,  2083. 

7.  Jurisdiction  of  Magistrates,  2084. 
8b  Accident — See  Accident,  1. 

9.  Seduction— See  Infant,  1262. 

10.  Seducing  Servants— -See  Master 

and  Servant,  1495. 

11.  Crim.  Con.  — r  See  Husband    and 

Wife,  1253. 
ii.  To  Personal  Property. 

1.  Right  of  Possession,  2084. 

2.  Act  of  Trespass,  2084 

3.  Allegation  in  Pleading,  2084. 
hl  To  Real  Property. 

1.  By  and  against  whom,  2085. 

2.  Allegation  in  Pleading,  2086. 

3.  Place,  2086. 

4  Title  and  Properly,  2087. 


Ixviii 


TABLE  OP  TITLES. 


TRESPASS,  To  Rial  Property-- continued. 

5.  License,  2088. 

6.  Other  Justifications,  2089. 

7.  Forcible  Entry— &e  Criminal  Law, 

755. 

8*  Mesne  Profits See  Ejectment, 

1004. 
rv.  Justification  under  Process,  2089. 
v.  Several  Defendants,  .2090.  ( 

vi.  Malicious  Trespass  Act,  2091. 
vh.  Pleadings    and   Evidence   generally, 

2092. 
viil  Verdict  and  Damages,  2092. 
iz.  Staving  and  setting  aside  Proceedings 

—See  Practice,  1798. 
x.  Costs — See  Costs,  661. 
xi.  Election  of  Action — See  Action,  19. 

TRIAL— See  Criminal  Law,  856— Practice, 
1787— New  Trial,  1519. 

TRINITY  HOUSE— See  Ship,  2043. 


TROVER. 

i.  Property  and  Possession,  2092. 
u.  For  what  it  lies. 

1.  Generally,  2094. 

2.  Sale  of  Real  Property,  2094. 

3.  Sale  of  Goods,  2095. 

4.  Chatties  stolen,  2096. 

5.  Securities  for  Money,  2097. 

6.  Between    Landlord    and    Tenant, 

2098. 

7.  Goods  seized  in  Execution,  2099. 

8.  Carriers,  Warehousemen,  &c,  2099. 

9.  Bailment — See  -Bailment,  259. 

10.  Bankruptcy — See  Bankrupt,  267. 

11.  Insolvency — See  Prisoner,  1810. 

12.  Goods  pawned — See   Pawnbroker, 

1580 

13.  Shipping— &>«  Ship,  2000. 

in.  By  and  against  whom,  2100. 
iv.  Conversion. 

1.  Generally,  2101. 

2.  Several  Defendants*  2101. 

3.  Detention  after  Demand,  2101. 

4.  Sale,  2103. 

5.  Other  AcU  of  Conversion,  21 03. 

v.  Action  of  Trover. 

1.  Pleadings  and  Practice,  2104. 

2.  Damages,  2104. 

3.  Restoration  of  Goods,  2104. 

4.  Costa— See  Costs,  661. 

TRUSTEE. 

i.  Appointment  add  Renunciation,  2105. 
ii.  Authority  and  Duty  op  Trustees. 

1.  Acting  in  Trust,  2105. 

2.  Purchase   from   Cestui  qui  Trust, 

2107. 

3.  Investment  of  Trust  Fund,  2107. 
m.  Liability  op  Trustees. 

1.  For  Fraud,  2107. 

2.  For  NefcHgvnoe,  2107. 

3.  Clause  of  Indemnity,  2108. 

xv.  Suits   and  Actions   bt   and    against, 

eioa 


TRUSTEE— continued. 

v.  Recover  y   of   Monet   from — See  As- 
sumpsit, 162. 
vl  Bankrupt    Trustees — See    Bankrupt, 
365. 

TURNPIKE-See  Way,  2164 

U. 
UMPIRE— See  Arbitration,  110. 

UNDERWRITERS— See  Insurance,  1287. 
UNDER-SHERIFF— See  Sheriff,  1971. 

UNDER-TENANT— See   Landlord  and  Te- 
nant, 1387. 


UNIVERSITY. 

i.  Election  of  Members,  2109. 

ii.  Visitation,  2109. 
in.  Conusance,  2110. 
rv.  Other  Things,  2110. 

USAGE— &e  Evidence,  1083. 

USE  AND  OCCUPATION, 
i.  Generally,  21 11. 
ii.  Contract  of  Tenancy. 

1.  Contract  in  Writing,  2111. 

2.  Amount  of  Rent,  2113. 
in.  By  and  against  whom,  2113. 
iv.  Occupation,  2114. 
v.  Pleadings,  2116. 
vi.  Tenant's   Right  to  dent  Title — See 

Landlord  and  Tenant,  1441. 


USURY. 

i.  What  is  Usury. 

1.  Statutes,  2117. 

2.  Profit  on  Sale  of  Propertv,  2117. 

3.  Replacing  of  Stock,  21 18. 

4.  Compound  Interest,  2120. 

5.  Annuity  Transactions,  2120. 

6.  Bankers'  Commission,  2121. 

7.  Discount,  2122. 
a  Time  of  Forbearance,  2122. 
9.  Amount  forborne,  2123. 

10.  Loan  Abroad,  2123. 

11.  Other  Cases,  2123. 
ii.  Usurious  Securities. 

1.  Warrants  of  Attorney,  2124. 

2.  Bills  and  Notes,  2124. 

3.  Other  Matters,  2125. 
in.  Renewed  and  substituted  Securities, 

2126. 
rv.  Proceedings  for  Penalty. 

1.  When  Offence  complete,  2126. 

2.  Where  Offence  complete,  2127. 

3.  Limitation  of  Action— See  Limita- 
tion op  Action  and  Suit,  1461. 

v.  Pleadings,  2127. 
vi.  Evidence,  2127. 
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VAGRANT,  2127. 


VARIANCE. 

x.  Between  Pleadings  and  Evidence. 

1.  Contracts  generally,  3128. 

2.  Person,  2 1 2a 

3.  Place,  212a 

4.  Time,  2129. 

5.  Amount,  2129. 
&  Records,  2129. 

7.  Process,  2130. 

8.  Amendment   of   Variance  —  See 

Amendment,  52. 

9.  Sail  Bonds— See  Bail,  211. 

10.  Bills    and  Notes— See  Bills   and 

Notes,  519. 

11.  Bonds— See  Bond  538. 

12.  Carriers— See  Carrier,  558. 

13.  Covenant — See  Covenant,  717. 

14.  Customs — See    Custom    and   Pre- 

bcription,  873. 

15.  Deeds— See  Deed,  899. 

16.  Libel — See  Defamation,  932. 

17.  Policies — See  Insurance,  1355. 
ia  Sale  of  Goods— See  SaTLe,  1931. 

19.  Sale  of  Realty— See  Sale,  1907. 

20.  Slander— &e  Defamation,  932. 

21.  Statutes-^Sfce  Statute,  2057. 

22.  Torts— -See  Case,  576. 

23.  Warranty— &e  Warranty,  2142. 
0.  Between  Pleadings  and  Process. 

1.  Generally— -See  Practice,  1763. 

2.  Discharge  of  Bail — See  Practice, 

1763. 

3.  Discharge    out    of    Custody — See 

Practice,  1763. 
nx  I*  Criminal  Carre — <S?e  Criminal  Law, 
851. 


VENDITIONI  EXPONAS— See  Sheriff,  1991. 

VENDOR    AND   PURCHASER— See    Sale, 
1900. 

V£NIRE_&e  Jury,  1372— Practice  1777. 
VENUE— See  Pleading,  1600. 

VERDICT— See  Practice,  1791. 
VESTRY. 


u  Cummiuiiow,  2131. 
u.  Proceedings,  2131. 
nx.  Llarilttt  of  Vestrymen,  2132. 

VISITOR— See  University,  2109.     . 
VOLUNTEER— See  Army,  124. 
VOYAGE-&e  Insurance,  1299— Skit,  2000. 


W 

WAGER— See  Gaming,'  1206. 

WAGER  OF  LAW— See  Practice,  1806. 

WAGES. 

i.  Of  Labourers— See  Master  and  Ser- 
vant, 1493. 

n.  Of  Seamen— See  Ship,  2016. 

iu.  Action  for — See  Wore  and  Labour. 
2271. 

WALES,  2133. 
WAREHOUSEMEN-^  Wharf,  2178. 

WARRANT  OF  ATTORNEY  AND  COG- 
NOVIT. 

i.  When  Given,  2133. 
il  Who  may  give,  2133. 
iil  Operation  of  Fraud,  2134. 
iv.  Form  and  Execution. 

1.  Generally,  2134. 

2.  Defeasance,  2135. 

3.  Presence  of  Attorney,  2135: 
v.  Stamp,  2137. 

vl  Filing,  2137r 
vu.  Judgment. 

1.  Leave  of  the  Court,  2138. 

2.  Affidavit,  2138. 

3.  Signing  Judgment,  2139. 
vm.  Several  Parties,  2140. 

ix.  Death  of  Parties,  2140. 
x.  Amount  Secured. 

1.  Instalments,  2141. 

2.  Performance  of  Condition,  2141. 

3.  Amount,  2141. 

4.  Payment,  2141. 

5.  Continuing  Security,  2142. 

6.  Other  Things,  2142. 
XI.  Setting  aside. 

1.  When  Security  for  Annuities— See 

Annuity,  69. 

2.  For  Usury— &e  Usury,  2124. 

3.  Validity  of  Consideration  generally 

— *See  Contract,  605. 

4.  Validity  under  Bankrupt  Laws— See 

Bankrupt,  267. 

WARRANTY  AND  DECEIT. 

L  Persons,  2142. 
u.  Bali  of  Property. 

1.  Contract  of  Warranty. 

(a)  Construction,  2143. 

(b)  Exception  and  Qualification, 

•  2144. 

(c)  What  is  unsoundness,  2144. 
(<*)  Merchantable  and  fit  for  Pur- 
pose, 2145. 

♦         (e)  Proof,  2145. 

(/)  Return  of  Article,  2146. 
(g)  Remedy  by  Action,  2147. 
(A)  Damage*  2147. 

2.  Fraud,  2147. 

3.  Mere  False  Representation,  2148. 
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WARRANTY  AND  DECEIT,  Sale  of  Pro- 
perty— continued. 
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hi.  Conveyance  of  Right,  2151. 
iy.  Obstruction,  2152. 
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WAY. 

i.  Creation  of  Highways. 

1.  Act  of  Parliament,  2154 
t  2.  Dedication  to  Public,  2154. 
'  3.  Adoption  by  Parish,  2156. 
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l  Wharf  generally,  217a 
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iv.  Other  Matters,  2180. 
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2.  Alteration  of  Estate,  2192. 
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i.  Rules  of  Construction. 

1.  Generally,  2201. 

2.  Rejection  and  Alteration  of  Words, 

2203. 

3.  Parol  Evidence,  2205. 
XL  Description  of  Gift. 

1.  Particular  Lands,  2907. 

2.  Lands  contracted  for,  &c,  2211. 

3.  Leaseholds,  Copyholds,  &c^  2212. 
4  Stock,  Crop,  Monies,  Ac,  2213. 
5.  Real  ox  Personal,  2213. 
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YL  ESTATE  IN  TRUSTEES. 
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▼n.  Estates  in  Fee  bt  Implication. 
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nn.  CoirnNOENT  Remainders,  2255. 
xiv.  Executor  t  Devises. 
1.  Generally,  2256. 
3.  Remoteness,  2259. 
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2261. 
xvl  Lapsed  and  void  Devises,  2367. 

WINDOWS— See  Revenue,  1890. 


WINE— See  Revenue,  1896. 


WITNESS— See  Evidence,  1024. 


WOOL,  2170. 


WORDS-&e  Defamation,  915. 


WORK  AND  LABOUR. 

i.  Party  doing  the  Work,  2270. 
il  Property  of  Employer,  2270. 
m.  Contract. 

1.  Construction  generally,  2270. 

2.  Special  Contract,  2271. 

3.  Illegality — See  Contract. 

4.  Recovery  of  Money  in  respect  of 

Special  Contract— See  Assumpsit, 
148. 

rv.  Performance  of  Work. 

1.  Completion,  2271. 

2.  Proper  Performance,  2272. 

v.  Remuneration. 

1.  Measure  of  Amount,  2273. 

2.  Certificate  of  third  Person,  2273. 

3.  Special  mode  of  Payment,  2273. 
vi.  Evidence,  2274. 

WRIT. 

i.  Of  Mesne  Process— -See  Practice,  1752. 
ii.  Of  Error— See  Error,  1005. 
in.  Of  Inquiry— See  Inquiry,  1281. 
iv.  Of  Partition— Sec  Estate,  1018. 
.  v.  Of  Right— See  Right,  Writ  of,  1897. 
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ANALYTICAL 


DIGEST  OF  REPORTS. 


ABATEMENT. 

I.  Or  Action. — See  Action. 
IX  Of    Proceedings     in    Bankruptcy. — See 

BANKRUPT. 

TIL  Or  Nuisances^- &«  Cask— Wat. 
IV.  Pleas  in. — See  Pleadihg. 

ACCESSORIES*— See  Criminal  Law. 

ACCIDENT. 

I.  Liability  in  consequence  of. 
IL  To  Servants*— ■&«  Master  and  Servant. 
IH.  To  Paupeba— See  Poor. 

L — Liability  in  consequence  or. 

A  merely  accidental  involuntary  trespass  may 
be  fortified.    Bcckwithv.Shordike,4Burr.2Q9± 

I£  in  the  prosecution  of  a  lawful  act,  an  acci- 
dent, which  is.  purely  so,  arises,  no  action  can  be 
supported  lor  an  injury  arising  therefrom.  Davie 
y.  Sounder*,  2  Chit  639. 

But  it  seems  otherwise  where  any  blame  is  im- 
putable, though  a  person  be  innocent  of  any  in- 
tention to  injure;  as,  if  he  drives  a  spirited  horse 
improperly,  or  uses  imperfect  harness,  and  the 
horse  takes  fright  and  kills  another.  Wakeman 
y.  Rodinmm,  8  Moore,  63;  1  Bing.  213. 

The  court  of  C  P.,  however,  refused  to  grant  a 
new  trial,  although  the  judge,  after  summing  up 
the  evidence,  told  the  jury  that  the  defendant 
was  liable  even  though  the  accident  was  una- 
voidable, and  no  blame  was  imputable  to  him, 
omitting  to  direct  them  to  consider  whether  the 
unavoidable  or  not  Id, 


Where  A^  by  the  wrongful  act  of  B.,  loses  his 
presence  of  nund,  and,  in  consequence,  runs  into 
danger,  and  receives  an  injury  from  the  act  of  B. : 
— Held,  that  the  latter  is  not  protected  by  a  warn- 
ing given  to  A.  immediately  before  the  accident; 
and  that  an  action  would  lie  for  the  injury  sus- 
tained.    WooUy  v.  ScoveU,  3M.&R.  105. 

In  an  action  of  trespass  for  injury  done  to  a 

horse  by  a  pony  and  chaise  running  against  it, 

it  was  sworn,  on  the  part  of  the  defendant,  that 

his  wile  was  holding  the  pony  by  the  bridal,  and 

YOL.  I.  B 


a  showman  came  by  and  frightened  the  pony, 
who  ran  off  with  the  chaise : — Held,  that,  if  true, 
this  was  a  good  defence  on  a  plea  of  not  guilty. 
Goodman  v.  Taylor,  5  C.  &  P.  410.    Denman. 


ACCOMPLICE.— i&e  Criminal  Law. 


.     ACCORD  AND  SATISFACTION. 

Accord  without  satisfaction  cannot  be  pleaded 
alone  to  a  deed.  Parker  v.  Ramebotiom,  5  D.  &. 
R.138;3B.&C.257. 

Where  to  a  declaration  in  assumpsit  by  the 
assignees  of  a  bankrupt  to  recover  10002.  had  and 
received  by  the  defendant  before  the  bankruptcy, 
he  pleaded,  that,  on  an  account  stated  between 
him  and  the  bankrupt  before  the  bankruptcy,  the 
former  was  found  to  be  indebted  to  the  bankrupt 
in  the  sum  of  400L,  for  which  said  sum  of  4002. 
the  bankrupt  drew  a  bill  of  exchange  upon  the 
defendant,  payable  to  him  or  his  order,  which  the 
defendant  accepted  for  and  on  account  of  the 
said  several  promises  in  the  declaration  mention- 
ed, and  returned  it  to  the  bankrupt,  whereby  the 
defendant  became,  and  was,  and  still  is,  liable  to 
pay  the  said  sum  of  4002.  to  the  bankrupt  or  his 
order,  or  to  his  assignees  or  their  order :  and  the 
plaintiff  replied,  that,  before  the  bankruptcy,  the 
bill  became  due,  and  was  presented  to  and  re- 
fused payment  by  the  defendant,  who  still  refus- 
ed to  pay  the  same  to  the  assignees : — Held,  on 
a  general  demurrer  to  the  replication,  that  the 
defendant's  plee  was  no  answer  to  the  action,  as 
it  was  pleaded  to  the  whole  of  the  demand,  and 
the  giving  a  bill  for  4002.  was  not  a  legal  satis- 
faction of  10002.*  being  the  amount  of  the  debt 
claimed.  Thomae  v.  Heathorne,  3D.&R.  647; 
2  B.&C.477;  and  see  Rowleev.  Lusty*  4  Bing. 
428;  1M.&P.102. 

So,  where  the  defendant  pleaded  a  payment  in 
discharge  and  satisfaction,  and  the  plantiff  re- 
plied a  writ  sued  out  before  such  payment,  the 
plea  was  held  bad  on  demurrer,  because  it  did 
not  allege  the  payment  to  have  been  made  in 
discharge  of  the  costs  and  damages  as  well  as  of 
the  promises,  and  it  appeared  upon  the  record 
that  the  plaintiff  had  still  a  cause  of  action  on- 
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satisfied.    Francis  v.  CrytoeU,  1  D.  &,  R.  546; 
5.  B.  &  A.  886. 

An  account  stated  is  no  plea  to  the  demand  of 
a  debt  of  the  same  nature.  Roades  v.  Barnes, 
1  Burr.  9;  1  Ld.  Ken.  391 ;  S.  C.  nom.  Rolls  v. 
Barnes,  1  W.  Black,  65;  S.  P.  Adderly  v.  Evans, 
1  Ld.  Ken.  250. 

A  note  of  hand  cannot  be  pleaded  in  bar  to  an 
action  upon  simple  contract,  though  a  bond  may ; 
but  not  one  bond  to  another.    Id. 

A  bill  taken  for  an  antecedent  debt  without  in- 
dorsement, proving  bad,  the  antecedent  debt  may 
be  resorted  to.  Otherwise,  if  the  bill  is  discount- 
ed without  indorsement,  and  no  antecedent  debt 
Ex  parte  Blackbume,  10  Ves.  jun.  206. 

B.  and  C.  being  jointly  indebted  to  A.,  the  lat- 
ter sued  B.  alone.  He  remonstrated  upon  the 
hardship  of  the  case,  alluded  to  circumstances 
which  would  probably  reduce  the  plantuTs  de- 
mand if  he  gained  a  verdict,  and  proposed  to  put 
an  end  to  the  action  by  paying  part  of  the  debt, 
and  the  costs  of  suit.  This  was  acceded  to, 
and  a  receipt  tfi\en  for  the  sum  paid,  which  was 
stated  to  be  for  debt  and  costs  in  that  action.  A. 
afterwards  sued  C: — Held  that  the  composition 
above  mentioned  did  not  operate  as  a  discharge 
of  the  whole  debt,  .but  only  to  relieve  B.,  and, 
therefore,  it  was  no  defence  for  C.  Walters  v. 
Smith,  2  B.  &  Adol.  889. 

A.  and  B.,  brothers,  were  principal  and  surety 
in  an  annuity  bond.  By  an  agreement  after- 
wards executed  by  them  and  a  third  brother,  for 
the  settlement  of  their  affairs  and  the  determina- 
tion of  their  mutual  claims,  an  apportionment  of 
property  was  made  among  the  three,  and  the  an- 
nuity bond  was  declared  to  be  B.'s  (the  surety's) 
debt : — Held,  that  this  agreement  (whether  sub- 
sequently acted  upon  or  not  (was  a  binding  ac- 
cord between  A.  and  R,  and  that  B.'s  adminis- 
trator, having  been  obliged  to  pay  arrears  of  the 
annuity,  could  not  recover  them  from  A.  Cart- 
wright  v.  Cooke,  3  B.and  Adol.  701. 


ACCOUNT. 

In  an  action  of  account,  nothing  can  be  plead- 
ed before  auditors  contrary  to  what  has  been 
pleaded  to  the  action,  and  been  found  by  verdict : 
therefore,  where  defendant,  charged  as  surviving 
bailee  of  goods  delivered  to  him  and  his  co-bailee 
to  be  merchandized,  and  to  render  an  account, 
goes  to  issue  upon  the  question,  whether,  upon 
his  delivering  over  the  goods  to  the  deceased 
bailee,  his  concern  in  the  trust  thereof  ceased,  and 
the  issue  is  found  against  him,  he  cannot  after- 
wards plead  before  auditors,  that  he  delivered  the 
goods  to  his  co-bailee  with  the  plaintiffs  consent  ; 
for,  this  might  have  been  given  in  evidence  on 
the  issue.    Godfrey  v.  Saunders,  3  Wils.  73, 94. 

Two  principal  officers  of  the  court  of  K.  B. 
were  appointed  auditors,  on  motion,  after  judg- 
ment of  quod  computet  Smith  v.  Smith,  2  Chit 
10 :  &  P.  Archer  v.  Pritchard,  3  D.  &  R.  596. 

The  rule  to  appoint  auditors  is  absolute  in  the 
first  instance.  Archer  v.  Pritchard,  3  D.&R.  596. 


The  defendant  cannot  pay  money  into  Court, 
Anon.  Bull.  N.  P.  128.  Willes.  See  Tomkins 
v.  Wiltshire,  1  Marsh.  115 ;  5  Taunt.  431. 


ACCOUNT  STATED— &e  Assumpsit. 

ACCOUNTANT  GENERAL. 
See  stat  1  Geo.  4,  c.35,  and  8  Price,  493. 

\ 

ACCRETION— See  Ska. 
ACTION  AND  SUIT. 

See  THE  SEVERAL  DESCRIPTIONS  OF  ACTION. 

I.  By  and  against  whom  maintainable. 

1.  Judicial  Persons,  3. 

2.  Justices,  3. 

3.  Foreign  States  and  Governments^ 

4.  Government  Officers,  4. 

5.  Public  Commissioners,  &c,  4 

6.  Other  public  Persons,  5. 

7.  Officers  of  the  Army— See  Army. 

8.  Officers  of   Post-office. — See 

Post-office. 

9.  Commissioners  of  Lottery — See 

Lottery. 
10.  For  other  Persons — See  the  seve- 
ral titles. 
II.  Foe  what  maintainable. 

1.  Judgments  and  Decrees,  6. 

2.  General  Equitable  Jurisdiction,  7. 

3.  What  destroys  a  Right  of  Action,  7. 

4.  Defence  arising  after  Action 

brought,  8. 

5.  Former  Recovery,  8. 

6.  Another  Suit  depending,  10. 

7.  Effect  of  agreement  to  refer — See 

Arbitration. 

III.  Notice  of  Action. 

1.  To  Magistrates,  10. 

2.  To  Excise  and  other  Officers,  11. 

3.  Form,  12. 

4.  Signature,  13. 

5.  Service,  13. 

IV.  Parties  to  Actions,  13. 

V.  Form  of  Action. 

1.  Account  or  Assumpsit,  14. 

2.  Assumpsit  or  Case,  14. 

3.  Assumpsit  or  Covenant,  16. 

4.  Assumpsit  or  Debt,  17. 

5.  Debt  or  Case,  17. 

6.  Covenant  or  Case,  17. 

7.  Case  or  Trespass, 
(a)  Generally,  17. 

(6)  Injuries  by  Carriages,  A  Cat- 
tle, 17. 

(c)  Injuries  to  Ships,  18. 

(<*)  Distresses,  18. 

(«)  Tortious  Legal  Proceedings, 
18. 

(f)  Crim.  Con.  and  Seduction,  19, 

(g)  Other  Cases,  19. 

8.  Special  or  Indebitatus  Assumpsit 

— See  Assumpsit. 


By  and  against  whom     [ACTION  AND  SUIT] 


maintainable. 


VI.  Election  or  Action,  19. 
VII.  Abatement  of  Action. 

1.  By  Death  of  Parties,  19. 

2.  By  Bankruptcy,  22. 

3.  By  Marriage  of  Feme  sole,  22. 
VI IL  Limitation  of  Action. — See  Limitation. 

IX.  Consolidation  of  Action. — See  Practice. 
X.  Compounding  Penal  Actions. — See  Prac- 
tice. 
XL  Suits  for  Injunction. — See  Injunction. 


J.  By  and  against  whom  Maintainable. 


1.  Judicial  Persons, 

An  action  lies  against  the  judge  of  an  ecclesi- 
astical court,  who  has  acted  beyond  the  jurisdic- 
tion of  the  court :  as,  where  a  party  was  excom- 
municated for  refusing  to  obey  an  order  of  the 
ecclesiastical  court,  which  it  had  no  authority  to 
make,  or  where  the  party  had  not  been  previously 
served  with  a  citation  or  monition,  nor  had  due 
notice  of  the  order.  Beaurain  v.  Scoti.  3  Camp. 
388.    Elknborough. 

An  action  was  held  not  to  He  against  the  vicar- 
general  of  the  bishop  for  excommunicating  plain- 
tiff lor  contumacy,  in  not  taking  upon  him  admi- 
nistration of  an  intestate's  effects,  to  whom  plain- 
tiff was  next  of  kin,  and  had  intermeddled  with 
the  goods,  Ac,,  although  the  citation  by  which 
plaintiff  was  cited  was  void,  by  reason  that  it  re- 
quired him  to  appear  and  take  administration, 
&4X,  without  leaving  him  an  option  to  renounce 
it,  and  the  proceedings  thereupon  had  been  set 
aside  upon  appeal ;  for,  the  vicar-general  had  ju- 
risdiction over  the  subject-matter,  viz.  the  grant- 
ing administration,  and  there  was  no  malice. 
Ackerley  v.  Parkinson,  3  M.  &  S.  411. 

No  action  will  lie  against  the  judge  of  a  court 
of  record  (a  coroner),  for  an  act  done  by  him  in 
his  jndicicl  capacity.  Garnett  v.  Ferrana\  6  B. 
&C6U;  9D.&R.657. 

Where  a  sheriff  issues  a  warrant  of  execution 
in  his  judicial  character,  as  judge  in  a  county 
court,  he  is  not  liable  in  an  action,  for  the  act  of 
the  bailiff!  Ttnsley  v.  Nassau,  M.  $  M.  52 ;  2 
C.  &  P.  582.    Best 

Therefore  an  action  will  not  lie  against  a  she- 
riff, where  his  bailiff  took  the  goods  of  a  wrong 
person  under  a  warrant  issued  by  him  in  his 
judicial  character.    Id. 

The  steward  of  a  court-baron  is  a  judicial  offi- 
cer, and  an  action  will  not  lie  against  him  where 
his  bailiff  by  mistake  took  the  goods  of  JB.  under 
a  precept  commanding  him  to  take  in  execution 
the  goods  of  A.  Holroyd  v.  Breare,  and  Same  v. 
Holmes,  2B.iA.  473. 

The  court  of  Chancery  will  stay  proceedings 
m  an  action  against  its  officers,  where  the  ques- 
tion to  be  tried  is,  how  far  they  have  conducted 
themselves  with  propriety  in  the  execution  of  its 
orders.  Ex  parte  Clarke,  1.  Russ.  &  Mylne,  563. 

If  the  judgment  of  commissioners  of  appeal  in 


certain  cases  be  declared  final  by  statute,  their 
judgment  cannot  be  questioned  in  an  action  of 
trespass.  Radnor  (Earl)  v.  Reeve,  2  B.  &  P.  391. 

2.  Justices. 

An  action  will  not  lie  against  a  magistrate  for 
any  thing  done  under  a  conviction,  unless  there 
is  an  entire  want  of  jurisdiction.  Favocett  v. 
Foulis  (Bart.)  7  B.  &  C.  394;  1  M.  &  R.  102. 

Nor  for  any  thing  done  by  him  in  the  dis- 
charge of  his  duty,  unless  he  be  made  acquaint- 
ed with  every  fact  necessary  to  enable  him  to 
determine  when  called  upon  to  act  Pike  v.  Car- 
ter, 10  Moore,  376 ;  3  Bing.  7a 

Thus,  an  action  of  trespass  does  not  lie  against 
justices  acting  upon  a  complaint  made  to  them 
on  oath,  by  the  terms  of  which  they  have  juris- 
diction ;  though  the  real  facts  of  the  case  might 
not  have  supported  such  complaint;  if  such  facts 
were  not  laid  before  them  at  the  time  by  the 
party  complained  against,  having  notice  of  such 
complaint,  and  being  properly  summoned  to  at- 
tend.   Lowther  v.  Radnor  (Earl),  8  East,  113. 

If  a  person  be  charged  on  oath  before  a  ma- 
gistrate, with  an  offence  amounting  to  felony, 
and  he  issues  his  warrant ;  and,  on  the  party  be- 
ing brought  before  him,  the  charge  is  substan- 
tiated, and  the  offender  is  committed  to  prison, 
the  magistrate  committing  is  not  liable  in  tres- 
pass for  false  imprisonment,  although  the  charge 
turns  out  to  be  unfounded.  Mills  v.  Collett,  3 
M.  &  P.  242 ;  6  Bing.  85. 

Where,  therefore,  a  party  was  charged  under 
the  statute  7  &  8  Geo.  4,  c.  30,  s.  19,  with  having 
maliciously  cut  down  a  tree  adjoining  a  dwell- 
ing-house, and  was  committed  to  prison  -as  a 
felon ;  and  the  party  laying  the  information  did 
not  prosecute : — Held,  that  the  magistrate  was 
not  liable  in  trespass  although  it  appeared  on 
the  face  of  the  depositions  upon  which  the  per- 
son was  committed,  that  ho  was  the  occupier  of 
the  land  on  which  the  tree  grew.    Id. 

An  action  does  not  lie  against  justices  of  peace, 
for  refusing  a  licence  to  keep  an  inn  or  an  ale- 
house.   Bassett  v.  GodschaU,  3  Wils.  121. 

Two  magistrates  having,  at  a  landlord's  re- 
quest, given  possession  of  a  dwelling-house  as 
deserted  and  unoccupied,  pursuant  to  the  11  Geo. 
2.  c.  19,  s.  16,  the  judges  of  assize  of  the  county, 
on  appeal,  made  an  order  for  the  restitution  of 
the  farm  to  the  tenant,  with  costs.  The  latter 
brought  an  action  of  trespass  for  the  eviction, 
against  the  magistrates,  the  constables,  and  the 
landlord  : — Held,  that  the  proceeding  before  the 
magistrates  was  an  answer  to  the  action  on 
behalf  of  all  the  defendants.  Ashcroft  v.  Bourne, 
3  B.  &  Adol.  684. 

A  single  magistrate  is  not  liable  to  pay  for  the 
expenses  incurred  in  preparing  plans  for  a  coun- 
ty jail  advertised  for  by  the  sessions  of  which  he 
was  one.  Tuck  v.  Ruggles,  5  Esp.  237.  Mansfield.   m 

By  an  act  of  parliament  for  rebuilding  a 
bridge,  justices  of  peace  were  empowered  to  con- 
tract for  its  erection,  and  the  contractor  was  to 
give  sufficient  security  for  th%due  performance 
of  his  contract  to  the  clerk  of  the  peace;  and  the 
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justices  were  empowered  to  appoint  superintend- 
ing- justices  at  a  general  quarter  sessions.  The 
expenses  of  rebuilding  the  bridge  were  to  be 
charged  on  the  county  rates,  and  all  actions  or 
proceedings  at  law,  to  be  prosecuted  or  defended 
in  pursuance  of  the  act,  were  to  be  brought  in 
the  name  of  the  clerk  of  the  peace,  who  should 
be  deemed  the  plaintiff  or  defendant,  and  be  re- 
imbursed all  such  costs  and  expenses  as  he 
should  have  paid,  out  of  the  money  arising  by 
virtue  of  the  act  The  superintending  justices 
at  the  general  sessions  covenanted  by  deed  with 
the  plaintiff,  who  undertook  to  rebuild  the  bridge, 
that  the  justices  or  the  treasurer  of  the  county 
should  pay  him  a  certain  sum  by  instalments, 
until  the  bridge  was  completed.  In  an  action 
of  covenant  brought  against  such  justices  by  the 
plaintiff  for  non-payment  of  two  of  the  instal- 
ments : — Held,  that  they  were  not  individually 
liable ;  and  that  his  remedy  was  by  action  against 
the  clerk  of  the  peace.  Allen  v.  Waldegrave,  2 
Moore,  621. 

3.  Foreign  States  and  Governments, 
Qiuere,  whether  a  foreign  sovereign  can  sue 
in  a  municipal  court  of  this  country.  Barclay  v. 
JtusseU,  3  Ves.jun.  431. 

A  bill  in  the  court  of  Chancery  cannot  be 
maintained  by  a  sovereign  prince  in  India 
against  the  East  India  Company,  for  an  account 
of  monies,  &c.  paid.  Nabob  of  Arcot  v.  East  In- 
dia Company,  4  Bra  C.  C.  180. 

QtuEtc,  whether  a  foreign  state  not  acknow- 
ledged by  this  country  can  maintain  a  suit  here 
for  stock  vested  in  trustees  by  the  former  govern- 
ment  Voider  v.  Huntingfield,  11  Ves.  jun.  28a 

A  foreign  state  may  sue  in  the  court  of  Chan- 
cery; but,  where  a  bill  was  filed  by  "The 
Government  of  the  State  of  Colombia  and  Don 
M.  I.  Hurtado,  a  citizen  of  that  state,  and  mini- 
ster plenipotentiary  from  the  same  to  the  court 
of  his  Britanic  Majesty,  and  residing  at  33, 
Baker  Street,  Portman  Square,  in  the  county  of 
Middlesex,  a  general  demurrer  was  allowed  to 
the  bill,  because  the  description  of  the  plaintiff 
did  not  enable  the  defendants  to  know  upon 
whom  process  was  to  be  served,  in  case  a  cross 
bill  were  filed.  Colombian  Government  v.  Roths- 
child,  1  Sim.  94 

4.  Government  Officers* 

It  is  clear  that  a  suit  may  be  maintained 
against  a  public  officer,  having  in  his  hands  mo- 
ney issued  by  government  for  the  use  of  an  indi- 
vidual, for  the  recovery  of  such  money.  Priddy 
v.  Rose,  3  Mer.  102. 

But  an  action  cannot  he  maintained  against 
the  secretary  at  war,  by  a  retired  clerk  of  the  war 
office,  for  his  retired  allowance,  on  the  grounds 
that  the  secretary  is  only  chargeable  in  his  pub- 
lic and  official  character ;  and  that  an  action  can- 
not be  maintained  against  him  as  such,  for  any 
thing  done  by  him  in  that  character,  although  it 
may  amount  to  a  breach  of  employment;  as  it 
would  tend  to  expose  him  to  an  infinite  number 
of  actions,  to  be  brought  by  any  persons  who 


might  suppose  themselves  aggrieved ;  although 
hb  may  have  received  the  money  applicable  to 
such  specific  purposes.  Gidley  v.  Palmerston 
(Lord)  7  Moore,  91 ;  3  B.  &  B.  275. 

An  action  of  trespass  and  false  imprisonment 
lies  in  England  by  a  native  Minorquin,  against 
a  governor  of  Minorca,  for  an  injury  committed 
by  him  in  Minorca.  Mostyn  v.  Fabrigas,  Cowp. 
161. 

An  officer  appointed  by  government,  treating 
as  an  agent  for  the  public,  is  not  liable  to  be 
sued  upon  contracts  made  by  him  in  that  capaci- 
ty.   Mdcbeath  v.  Hdldimand,  1  T.  R.  172. 

Nor  even  when  contracting  by  deed,  on  ac- 
count of  government,  is  he  personally  answera- 
ble. Unwin  v.  Wolsely,  1T.R.  674.  See  Thomp- 
son v.  Pearce,  1  B.  &  B.  25. 

In  one  case,  however,  a  person  entering  into 
a  charter  party  in  his  own  name,  on  the  behalf 
of  government,  was  held  to  bo  personally  liable. 
Cunningham  v.  Collier,  4  Dougl.  233. 

No  action  lies  against  the  commander  of  m 
British  ship  of  war  for  seizing  and  detaining  m 
vessel  on  suspicion  of  her  being  hostile  prize : 
though  he  afterwards  dismiss  her  without  libel- 
ling Tier  in  the  court  of  Admiralty ;  and  though 
he  detain  her  partly  on  suspicion  of  matters 
which  are  merely  causes  of  forfeiture  if  she  is 
British.  Faith  v.  Pearson,  6  Taunt  439 ;  2 
Marsh.  133 ;  4  Camp.  357 ;  Holt,  113. 

If  a  ship  bo  seized  as  forfeited  under  the  Na- 
vigation Act  (12  Car.  2,  c  16),  by  a  governor  of 
a  foreign  country  belonging  to  Great  Britian,  the 
owner  cannot  maintain  trespass  against  the  par- 
ty seizing,  although  the  latter  do  not  proceed  to 
condemnation ;  for,  by  the  forfeiture,  the  proper- 
ty is  divested  out  of  the  owner.  Wilkins  v.  Deo- 
pard,  5T.H  112. 

5.  Public  Commissioners,  Afc. 

Where  the  acts  of  commissioners,  appointed 
by  a  paving  act,  occasion  a  damage  to  an  indi- 
vidual without  any  excess  of  jurisdiction  on  their 
part,  the  commissoners,  or  paviors  acting  under 
them,  are  not  liable  to  an  action.  British  Cast 
Plate  Glass  Manufacturers  v.  Meredith,  4  T.  R. 
794. 

Where  a  company  has  been  intrusted  by  the 
legislature  with  the  execution  of  a  power  from 
which  mischief  may  result,  it  is  bound  to  take 
especial  precaution  to  guard  against  such  mis- 
chief, and  in  default  is  responsible  in  damages. 
Weld  v.  Gas  Light  Company,  1  Stark.  189.  El- 
lenborough. 

An  action  may  be  maintained  against  an  in- 
corporated water  works  company,  where  work- 
men employed  by  persons  who  contract  with  the 
company  to  lay  down  pipes  for  conducting  water 
through  a  public  street,  do  the  work  in  a  negli- 
gent manner,  whereby  an  individual  passing* 
along  the  street  receives  an  injury.  Matthews 
v.  West  London  Water  Works  Company,  3 
Camp.  403.  Ellenborough. 

An  action  lies  against  the  commissioners  tin- 
der a  paving  act  for  raising  the  street,  and  there* 
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by  injuring  pkintiiPs  houses.   Leader  v.  Jsfoxsn, 
3  Wils.461. 

Clerks  to  commissioners,  under  a  lighting  and 
paving  act,  intrusted  with  the  conduct  of  public 
works,  are  not  liable  in  damages  for  an  injury 
occasioned  by  the  negligence  of  artificers  and  la- 
bourers employed  under  their  authority.  Halt 
v.  Smith  and  BiUingion  v.  Same,  9  Moore,  226 ; 
3  Bins,  156, 

Where  trustees,  under  the  general  Turnpike 
Act,  3  Geo.  4,  c.  126,  by  improving  the  course  of 
a  public  road,  had  effected  a  consequential  inju- 
ry to  a  private  individual  whose  estate  abutted 
on  the  road : — Held,  that  they  were  not  liable  to 
an  action,  it  appearing  that  they  hod  not  exceed* 
ed  the  authority  given  them  by  the  statute.  Bot- 
tom*. Crowther,  4  D.  &  R.  195;  2  B.  &C.  703. 

The  trustees  of  a  public  road,  who  were  em- 
powered  and  required  by  act  of  parliament  to 
place  lamps  along  the  road,  if  they  should  think 
necessary,  and  to  make  contracts  for  the  cleans- 
ing of  the  road,  and  to  take  a  night  toll  for  the 
purpose  of  enabling  them  to  light  and  watch  the 
same,  were  held  not  liable  in  an  action  upon  the 
case  for  an  injury  suffered  by  an  individual  in 
crossing  the  road  at  night,  by  falling  over  a  heap 
of  scrapings  left  on  the  road  side  after  cleansing 
the  road,  without  any  lights.  Harris  v.  Baker,  4 
BL&&27. 

Trustees  of  a  turnpike  road  are  not  liable  in 
damages  for  any  injury  occasioned  by  the  negli- 
gence of  contractors,  or  others  employed  under 
them  in  the  performance  of  public  works  on  the 
road,  unless  they  perronally  interfere  in  the  ma- 
nagement of  the  works.  Humphreys  v.  Mears,  1 
ML  At  JL  187. 

Qtutre,  what  degree  of  personal  interference 
would  be  sufficient  to  render  them  so  liable.  Id. 

One  who,  in  the  exercise  of  a  public  function, 
without  emolument,  which  he  is  compellable  to 
execute,  acting  without  malice,  and  according  to 
his  best  skill  and  diligence,  and  obtaining  the 
best  msbrmation  he  can,  does  an  act  which  oc- 
casions consequential  damage  to  a  subject,  is 
stot  liable  to  an  action  for  such  damage.  Sutton 
▼.  Ctmrke,  6  Taunt  29;  1  Marsh.  429:  and  see 
Miller  ▼.  Stare,  2  W.  Black.  1141. 

By  a  turnpike  act,  trustees  were  appointed  with 
authority  to  cut  drains  in  lands  adjoining  the 
,  making  reasonable  satisfaction  to  the  own 


skill  and  with  the  best  advice,  were  not  answer, 
able  for  the  damage  which  had  accrued.   Id. 

The  acting  commissioners  for  making  a  brook 
navigable,  with  power  to  borrow  money,  &c.  em- 
ployed the  plaintiff  to  do  different  parts  of  the 
works,  and  such  of  the  commissioners  as  were 
present  at  the  several  meetings  made  orders  re- 
lative thereto.  Every  one  of  them  was  present 
at  some  of  the  meetings,  but  no  one  was  present 
at  all  the  meetings.  The  fund  proving  deficient, 
— Held,  all  the  acting  commissioners  were  per- 
sonally  liable  to  pay  plaintiff.  Horsley  v.  Bell, 
Amb.  77& 


6.  Other  public  persons. 

Under  an  act  of  50  Geo.  3,  c  149,  by  which 
the  trustees  are  empowered  to  sue  and  be  sued  in 
the  name  of  their  treasurer  for  the  time  being, 
where  the  trustees  have  been  changed  since  the 
cause  of  action  accrued  and  new  treasurers  have 
been  appointed  since  the  change,  an  action  can 
be  maintained  in  the  name  of  the  new  treasurers; 
the  act  of  parliament  providing  that  actions 
may  be  brought  by  the  treasurer  for  the  time 
being,  and  that  they  shall  not  abate  or  be  discon- 
tinued by  his  death  or  removal,  and  that  the 
treasurer  for  the  time  being  shall  always  be 
deemed  plaintiff  or  defendant  in  every  action. 
Whitmore  v.  WiUcs,  M.  &  M.  214  Tenterden. 
Rule  for  new  trial  refused.  Id. 

Plaintiff,  clerk  to  commissioners  of  paving, 
drew  up  a  contract  for  paving,  of  which  contract 
defendant,  the  contractor,  was,  by  agreement,  to 
pay  the  expense :  defendant  offered  to  execute 
the  contract,  but  refused  to  pay  plaintiff's  charges, 
as  unreasonable;  plaintiff  refused  to  allow  the 
contract  to  be  executed  until  his  charges  were 
paid.  Under  an  act  authorizing  the  commis- 
sioners to  sue  by  their  clerk: — Held,  that  he 
could  not  sue  as  such  clerk  for  these  charges. 
Curling  v.  Johnson,  10  Bing.  §9 ;  3M.&  Scott. 
If  certain  commissioners  undea  a  private  act 
of  parliament  may  sue  and  be  sued  by  their  clerk, 
it  is  not  necessary  at  the  trial  of  an  action 
brought  in  the  name  of  the  clerk,  to  prove  that  he 
sues  by  their  authority.  Truwhiit  v.  Depree,  2 
C.  &,  P.  557.  Abbott 

If  a  builder  do  work  at  an  intended  hospital  on 

the  order  of  the  physician  and  surgeon,  they 

being  announced  to  deliver  lectures  there,  and 

^  UaireotTfy  the'sa^  of  Jhe  provisional  committee, 

all  actions  for  any  thing  done  in  pursuance  of  "i^der  i^L!^™  J™*  J?.!?  *  *  ^! 

the  act,  should  be  brought  within  six  months  after 

the  doingjthe  thing  complained  of.   A  drain  was 

cut  by  an  order  signed  by  a  competent  number 

oftrustees  and  according  to  the  plan  of  a  surveyor, 

in  land  adjoining  the  plaintiff's,  by  which  the  lat- 
ter was  overflowed.  An  action  was  brought  against 

one  of  the  trustees  only,  more  than  six  months 

after  the  act  done  and  the  first  injury  sustained, 

but  within  six  months  after  a  subsequent  injury 

accrued : — Held,  first,  that  the  action,  if  it  could 

have  been  supported  at  all,  was  well  brought 
the  defendant  only ;  but,  secondly,  that 


the  trustees. 


funds  of  the  hospital  for  payment,  but  may  sue 
the  persons  who  gave  the  orders,  unless  he  was 
distinctly  informed  that  the  dealing  was  to  be  on 
the  terms  of  looking  for  payment  to  the  funds  of 
the  hospital  only,  Pink  v.  Seudamore,  5  C.  &  P. 
71.  Tindal. 

The  subscribers  who  attend  a  committee  for 
managing  the  concerns  of  an  hospital,  are  liable 
to  the  creditors  of  the  hospital ;  and  the  proper 
question  for  the  consideration  of  the  jury  is, 
whether  the  defendant  had  so  acted  as  to  induce 

^  .  -  * .  -         the  plaintiff  to  believe  that  he  was  to  look  to  the 

acted  to  the  best  of  their  |  defendant  and  the  other  members  of  the  com- 
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mittee  for  payment  Burls  v.  Smith,  5  M.  &  P. 
735 ;  7  Bing/705. 

No  action  on  the  case  lies  by  the  bailiff  of  a 
liberty, — such,  as  the  honor  of  Pontefract,  in  the 
county  of  York, — who  has  the  execution  and  re- 
turn of  writs  therein,  against  a  party  for  suing 
out  a  writ  of  capias  with  a  non  omittas  clause, 
without  a  prior  writ  of  latitat  first  issued,  ajid  a 
return  made,  upon  an  allegation  that  it  was 
wrongfully,  injuriously,  and  deceitfully  caused  to 
be  issued  by  him,  to  the  damage  of  the  bailiff  in 
his  office.  Carrett  v.  SmaUpage,  9  East,  330. 

In  trespass,  for  throwing  down  a  stack  of  chim- 
neys, and  thereby  damaging  plaintiff's  hduse,  de- 
fendant may  justify  that  he  was  a  fireman,  and 
that  the  chimneys  were  in  danger  of  falling  on  a 
public  footpath,  the  adjoining  house  having  been 
burnt  down.  Dewey  v.  White,  M.  &  M.  56. 
Best 


II. — For  what  Maintainable. 


1.  Judgments  and  Decrees. 

Judgments  and  Decrees  of  Superior  Courts.] — 
If  an  action  be  brought  on  a  judgment,  which 
is  irregular,  the  whole  proceedings  may  be  set 
aside  in  one  rule.    Barlow  v.  Kaye,  4  T.  R.  688. 

Action  on  a  judgment  may  be  stayed  on  pay- 
ment of  the  sum  recovered,  and  costs,  without 
interest,  although  the  defendant  absconded  for 
seven  years  since  the  judgment.  Thomas  v. 
Edwards,  2  Anst.  558. 

In  an  action  on  a  judgment  obtained  in  an  ac- 
tion on  a  former  judgment,  execution  shall  be 
stayed  after  the  third  judgment,  on  the  defendant 
paying  into  court  the  debt  and  costs  recovered 
on  the  second.  Simpson  v.  Stone,  2  W.  Black. 
785. 

But  the  action  of  debt  on  a  judgment  is  not  to 
be  favoured.  Biddleson  v.  Whitel,  1  W.  Black. 
507. 

An  action  is  not  maintainable  on  a  decree  in 
equity  for  the  payment  of  interest  on  purchase- 
money  and  the  costs  of  a  bill  for  a  specific  per- 
formance. Carpenter  v.  Thornton,  3  B.  &  A.  52. 

Nor  on  a  mere  interlocutory  order.  Fry  v. 
Malcolm,  4  Taunt  705 ;  S.  1\  Diddle  v.  Dowse, 
9  D.  &  R.  404. 


Judgments  of  Foreign  Courts.] — An  action  is 
not  maintainable  on  a  colonial  judgment,  unless 
it  appear  that  the  defendant  was  regularly 
served  with  process,  and  had  an  opportunity  of 
defending  the  suit,  even  although  it  appear  to 
be  the  practice  of  that  court  not  to  give  a  per- 
sonal notice.  Buclianan  v.  Rucker,  9  East,  192 ; 
1  Camp.  65. 

For,  the  law  will  not  raise  an  assumpsit  upon 
such  a  judgment  obtained  by  default  against  a 
party  who,  upon  the  face  of  the  proceedings, 
appeared  only  to  have  been  summoned  by  nail- 
ing up  a  copy  of  the  declaration  at  the  court- 


house door ;  it  not  appearing  that  he  had  ever 
been  present  in  the  colony,  or  subject  to  the 
jurisdiction  of  the  colonial  court  at  the  time  the 
suit  commenced  and  afterwards,  although,  by  a 
law  of  the  colony,  if  a  defendant  be  absent  from 
the  island,  and  without  an  attorney,  manager,  or 
overseer  there,  such  mode  of  summoning  him 
shall  be  deemed  a  good  service.  Id. 

An  action  will  not  lie  in  the  courts  of  West- 
minister upon  a  judgment  of  a  foreign  court,  un- 
less it  clearly  appear  by  the  transcript  of  the  pro- 
ceedings that  the  defendant  was  subject  to  the 
jurisdiction  of  the  foreign  court,  and  that  the 
judgment  pronounced  against  him  was  final, 
and  for  a  definite  sum.  Obicini  v.  Bligh,  1  M.  & 
Scott,  477;  8  Bing.  335,  overnling  Malony  v. 
Gibbons,  2  Camp.  504. 

Semble,  that  a  decree  of  a  vice-admiralty  court, 
called  an  "  interlocutory,'*  is  in  effect  final ;  and 
that  such  a  decree,  requiring  a  party  to  pay  a 
certain  sum,  mav  be  enforced  in  the  courts  at 
Westminster.  Id. 

Qucere,  whether  a  judgment  obtained  in  a  prize 
court  by  the  agent  of  a  foreign  power,  against  a 
native  of  this  country,  can  be  enforced  here  by 
the  personal  representative  of  such  agent?  Id. 

An  action  is  maintainable  without  declaring 
upon  or  proving  the  cause  of  action  upon  which 
judgment  was  given.  Crawford  v.  Whittal,  1 
Dougl.  4,  n.;  Lofft,  154. 

Or  the  ground  of  the  judgment  Walker  v. 
Witter,  1  Dougl.  1. 

Unless  the  contrary  be  shown,  the  court  will 
presume  that  the  decision  in  a  foreign  judgment 
is  consonant  to  the  justice  of  the  case.  Arnott 
y.Redfern,  3  Bing.  353;  11  Moore,  209;  2  C. 
&  P.  88. 

An  action  of  debt  will  lie  upon  the  decree  of  a 
colonial  court  of  equity,  for  the  balance  of  an  ac- 
count between  partners.  And,  in  such  an  action, 
the  court  will  look  at  the  substance,  without  re- 
garding the  form  of  the  proceedings  upon  which 
the  decree  is  founded.  Henley  v.  Soper,  2  M.  & 
R.  153;  6B.&C.  16. 

In  assumpsit  on  two  judgments  recovered  in 
the  supreme  court  of  Jamaica,  copies  of  the  judg- 
ments, purporting  to  be  signed  by  the  clerk  of 
the  court,  and  certified  by  him  to  be  true  copies, 
accompanied  by  a  certificate  of  a  notary  public 
of  his  being  clerk  of  the  said  court  and  by  ano- 
ther certificate  of  the  governor,  under  the  seal  of 
the  island,  that  the  person  so  certifying  was  a 
notary  public,  were  held  to  be  inadmissible  evi- 
dence to  prove  the  judgments.  Appleton  v.  Bray- 
brook,  (Lord),  6  M.  &.  S.  34. 

A  foreign  judgment  cannot  be  questioned  in 
the  courts  of  Chancery  in  this  country.  There- 
fore, a  bill  for  a  discovery  and  a  commission  to 
examine  witnesses  abroad,  in  aid  of  the  plaintiff's 
defence  to  an  action  brought  in  this  country  on  a 
foreign  judgment,  is  demurrable.  Martin  v.  Ni- 
colls,  3  Sim.  458. 

In  covenant  to  indemnify  plaintiff  from  all 
debts  due  from  the  late  partnership  of  plaintiff^ 
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defendant,  and  D.  B.,  and  from  all  suits,  &c. : 
proof*  on  a  copy  of  the  proceedings  in  a  foreign 
court  in  a  suit  there  instituted  against  the  late 
partners  lor  the  recovery  of  a  partnership  debt,  in 
which  a  decree  passed  against  them  for  want  of 
answer,  per  quod  a  sequestration  issued  against 
the  plantiiTs  estate,  and  he  was  obliged  to  pay 
the  debt,  &c  was  held  to  be  conclusive  against 
defendant:  and  that  defendant  was  not  at  liberty 
to  show  that  the  proceedings  were  erroneous. 
TkrUton  v.  Tarleton,  4  M.  &  S.  20. 

Assumpsit  will  not  lie  on  a  decree  of  a  foreign 
court  whereby  the  defendant  is  ordered  to  pay  a 
certain  sum  of  money  to  the  plantiffon  a  certain 
day,  first  deducting  thereout  the  defendant's 
costs  to  be  taxed  by  the  proper  officer,  where  the 
defendant's  costs  have  not  been  taxed  either  at 
his  own  request  or  upon  an  ex  parte  proceeding  at 
the  instance  of  the  plaintiff.    Saddler  v.  Robins, 

1  Camp.  253.    Ellenborough. 

To  render  a  foreign  judgment  void,  on  the 
ground  that  it  is  contrary  to  the  law  of  the  country 
where  it  was  given,  it  must  be  shown  clearly  and 
unequivocally  to  be  so.    Becquet  v.  Mac  Carthy, 

2  B.  Sl  Adol.  951. 

Where  the  law  of  a  British  colony  required 
that,  in  a  suit  instituted  against  an  absent  party, 
the  process  should  be  served  upon  the  king's 
Attorney  •General  in  the  colony ;  but  it  was  not 
expressly  provided  that  the  Attorney-General 
should  communicate  with  the  absent  party : 
Held,  that  such  law  was  not  so  contrary  to  natural 
justice  as  to  render  void  a  judgment  obtained 
against  a  party  who  had  resided  within  the  juris- 
diction  of  the  court  at  the  time  when  the  cause 
of  action  accrued,  but  had  withdrawn  himself 
beibre  the  proceedings  were  commenced.    Id. 

Upon  the  effect  of  judgments  in  foreign  courts, 
see  Phiilipi  v.  Hunter  {in  error),  2.  H.  Black: 
40. 


Judgments  of  Irish  and  Scotch  Courts.] — An 
action  of  assumpsit  lies  in  the  English  superior 
courts  on  a  Scotch  judgment  of  horning  against 
a  Scotchman  born,  for  a  debt  contracted  in  Scot- 
land. Douglas  v.  Forrest^  4  Bing.  686 ;  1  M.  & 
P.  663. 

Assumpsit  lies  upon  a  judgment  recovered  in 
Ireland  since  the  Union,  as  such  judgment  is  not 
a  record  in  England.  Harris  v.  Saunders,  6  D. 
&IL471;  4B.d&C.411. 

Quaere,  whether  in  an  action  upon  an  Irish 
judgment  the  grounds  of  such  judgment  are  ex- 
aminable by  the  courts  here.  Guinness  v.  Car- 
rafl,  1  B.  4  AdoL  459. 


sident  out  of  its  jurisdiction.    Emerson  v.  Lash- 
ley,  2  H.  Black.  248. 


of  Inferior  Courts.] — An  action  of 
debt  lies  upon  a  judgment  of  nonsuit  in  an  infe- 
rior court    Murray  v.  Wilson,  1  Wile.  316. 

No  action  will  lie  in  the  court  of  C.  P.  to  re- 
cover costs  ordered  to  be  paid  by  a  rule  of  an  in- 
ferior court,  in  the  course  of  a  suit  there,  not- 
withstanding the  defendant  shall  not  be  liable  to 
as  attachment  of  the  inferior  court  by  being  re* 


'  2.  General  Equitable  Jurisdiction. 

Quaere,  whether  one  court  of  equity  will  pre- 
vent a  party  from  suing  in  another  court  of 
equity.    Jackson  v.  Leaf  1  J.  &  W.  229. 

It  does  not  follow  of  course,  that,  because  a 
plantiff  has  a  defence  at  law,  he  cannot  come 
into  a  court  of  equity  for  relief.    Campbell  v.  • 
French,  2  Cox,  366. 

A  court  of  equity  will  not  interfere  in  favour 
of  a  party  who  omits  to  avail  himself  of  his  legal 
remedy  m  due  time.  Drewry  v.  Barnes,  3  Rubs. 
94 


3.  What  destroys  a  Right  of  Action. 

i     A  right  of  action  once  vested  can  only  be.  de- 
1  stroyed  by  a  release  under  seal,  or  by  the  receipt 

of  something  in  satisfaction  of  the  wrong  done. 

Willoughby  v.  Backhouse,  4  D.  &  R.  539  ;  2  B.  &, 

C.  821 ;  &  P.  Sells  v.  Hoare,  8  Moore,  451 ;  1 

Bing.  401 ;  1  C.  &  P.  28.  , 

Acceptance  of  a  less,  cannot  be  a  satiafaction 
in  law  of  a  greater  sum  than  due :  nor  can  it 
operate  as  an  extinguishment  of  the  original 
cause  of  action,  though  accompanied  by  a  condi- 
tional promise  to  pay  the  residue  when  of  ability. 
Fitch  v.  Sutton,  5  East,  230 ;  1  Smith,  415. 

In  actions  on  the  case,  satisfaction  made  to 
the  plaintiff  pending  the  suit,  takes  away  the 
plantiff's  remedy.  Bird  v.  Randall,  1  W.  Black. 
388. 

And,  if  the  plaintiff,  in  an  action  against  seve- 
ral, accept  satisfaction  from  one,  and  drop  the 
action,  it  seems  he  cannot  afterwards  sue  the 
others.    Dufresne  v.  Hutchinson,  3  Taunt  117. 

One  of  three  joint  covenantors  gave  a  bill  of 
exchange  for  part  of  a  debt  secured  by  the  cove- 
nant on  which  bill  judgment  was  recovered : 
Held,  that  such  judgment  was  no  bar  to  an  action 
of  covenant  against  the  three,  such  bill  not  being 
averred  to  have  been  accepted  as  satisfaction,  nor 
to  have  produced  it  in  fact.  Drake  v.  Mitchell, 
3  East,  251. 

A  judgment  by  cognovit  against  one  of  the 
makers  of  a  joint  and  several  promissory  note, 
and  a  levy  of  part  under  a  fi.  fa.  is  no  discharge 
of  the  other.    Ayrey  v.  Davenport,  2.  N.  R.  474. 

A  rule  of  court  giving  specific  relief  in  a  case 
where,  by  .law,  the  party  is  not  entitled  to  two 
different  remedies,  is  a  bar  to  an  action  for  the 
same  cause.    Cameron  v.  Reynolds,  Cowp.  406. 

In  an  action  for  money  had  and  received,  if 
the  defendant  shew  a  deed  of  assignment  of  the 
money  to  himself,  and  a  receipt  indorsed,  it  is  a 
good  discharge,  notwithstanding  circumstances 
of  suspicion.    Rotontree  v.  Jacob,  2  Taunt.  141. 

If  A.  be  indebted  to  B.  and  pay  such  debt  to 
the  attorney  of  a  person  suing  A.  in  B.'s  name, 
but  without  his  authority,  A.  is  notwithstanding 
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obliged  to  pay  B.  again ;  and  A.*a  remedy  is 
against  the  attorney,  though  such  attorney  con- 
ceived that  he  was  acting  at  the  time  under  the 
real  authority  of  B.    Robson  v.  Eaton,  1  T.  R.  62. 

A.  having,  in  a  compromise  with  a  person  who, 
by  pretending  to  be  his  executor,  had  received  a 
debt  due  from  B.  to  A.,  allowed  such  debt,  can- 
not afterwards  sue  B. :  but  otherwise,  if  the  ac- 
tion be  commenced  before  the  compromise. 
Jones  v.  Booth,  2  Esp.  600.    Eyre. 

To  an  action  on  the  case  for  unskilfully  doing 
'  work,  it  is  no  defence  that  the  defendant  recover- 
ed in  a  former  action  for  work  and  labour,  which 
was  the  same  for  the  unskilfulness  of  which  the 
action  is  brought  Sintzenick  v.  Lucas,  1  Esp. 
43.    Kenyon. 

But,  where  it  was  agreed  between  A.  and  B. 
that  A.,  for  certain  commission,  should  ship  a 
cargo  of  wheat  of  a  specific  quality,  at  a  foreign 
port,  for  B.,  in  England,  and  the  wheat  was, 
found,  upon  its  arrival,  to  be  of  an  inferior  quality, 
for  which  breach  of  the  agreement,  B.  recovered 
damages  against  A.  in  an  action: — Held,  that 
A.  could  not  .afterwards  maintain  an  action 
against  B.  for  the  commission,  as  his  claim  there- 
to might  have  been  given  in  evidence  in  the 
former  action,  in  reduction  of  damages.  Kist  v. 
Atkinson,  2  Camp.  63.    Ellenborough. 

If  a  plaintiff  deposit  a  negotiable  instrument 
on  which  he  is  suing,  at  the  same  time  giving 
notice  of  the  action,  he  does  not  thereby  part 
with  his  right  of  action ;  and,  if  the  depositary 
sues  on  the  same  instrument,  the  court  of  C.  P. 
will  not,  at  the  instance  of  the  defendant,  stay 
the  proceedings  in  the  first  action.  Semb.  that 
the  court  would  restrain  the  depositary  from 
suing  on  the  instrument,  on  the  ground  that  he, 
receiving  it  with  notice  of  the  suit  then  pending, 
must  be  considered  as  having  consented  that  the 
I  first  action  shall  proceed,  marsh  v.  Newell,  1 
Taunt.  109. 

The  terms  of  compromise  of  a  suit  and  an  ac- 
tion, agreed  upon  out  of  court,  and  afterwards 
disregarded,  cannot  be  enforced  on  a  motion  in 
the  suit    Forsyth  v.  Manton,  5  Madd.  78, 


4.  Defence  arising  after  Action  brought. 

Matter  of  defence  arising  after  action  brought 
cannot  be  pleaded  in  bar  of  the  action  generally, 
and  therefore  cannot  be  given  in  evidence  under 
the  general  issue.  Lee  v.  Levy,  6  D.  &  R.  475 ; 
4  B.  &,  C.  399 ;  1  C.  &  P.  553,  675. 

But  matter  of  defence  arising  after  the  action 
brought  may  be  given  in  evidence,  if  it  happen 
before  plea  pleaded,  in  cases  where  the  special 
matter  might  be  given  in  evidence  under  the  ge- 
neral issue.    Sullivan  v.  Montague,  1  Dougl.  106. 

In  actions  by  bill  in  the  King's  Bench,  the 
defendant  might,  under  the  general  issue,  give  in 
evidence  matter  (amounting  to  accord  and  satis- 
faction of  the  debt  or  damages  and  costs)  which 
occurred  after  the  issuing  of  the  latitat*  and  be- 
fore declaration;  and  such  matter  was  an  answer 


to  the  action.    Worswiekv.  Beswick,  10  B.  &  C. 
676. 


5.  Former  Recovery* 

In  what  cases."] — Queere,  whether  a  replevin 
suit  in  an  inferior  court  can  be  pleaded  in  bar  to 
trespass  in  C.  P.  White  v.  Willis,  2  Wils.  87. 

Where  in  an  action  of  assumpsit  improperly 
brought  against  an  administratrix,  she  pleaded  in 
abatement,  that  others  were  jointly  liable,  which 
she  failed  to  prove,  in  consequence  of  which  the 
plaintiff  recovered  a  verdict  with  one  shilling 
damages: — Held,  that  such  a  verdict  did  not 
amount  to  satisfaction,  so  as  to  bar  the  plaintiff 
from  recovering  against  the  other  contractors. 
Godson  v.  Smith  (Bart. J,  2  Moore  157. 

Ono  personal  action  not  going  on  to  judgment, 
is  no  bar  to  another  for  the  same  cause.  Hit- 
chin  v.  Campbell,  2  W.  Black.  831 ;  3  Wils.  304; 
Lofft  208. 

Unless  judgment  be  had  on  the  merits.  Id. 

The  having  included  a  demand  in  a  declara- 
tion for  another  cause  of  action,  to  which  the 
evidence  was  confined  on  a  writ  of  inquiry,  and 
on  which  only  the  verdict  was  taken,  will  not 
prevent  the  plaintiff  from  bringing  another  action 
for  the  demand  to  which  the  evidence  and  ver- 
dict did  not  apply.  Seddon  v.  Tutop,6  T.  R.  607  ; 
1  Esp.  401. 

It  is  no  bar  to  an  action  for  goods  sold,  that  the 
plaintiff  had  in  a  previous  action  of  assumpsit 
recovered  one  demand  from  the  same  defendant, 
and  in  which  he  might  have  recovered  the  present 
demand,  but  it  was  not  made  a  subject  of  inquiry 
in  the  first  action.    Id. 

Aliter,  if  the  present  demand  were  inquired 
into  in  the  former  action.    Id. 

A.  brought  an  action  for  an  attorney's  bill 
against  B.,  but  only  recovered  a  small  sum  for 
money  lent,  as  there  had  been  no  bill  delivered : 
— Held,  that  A.  might  recover  the  amount  of 
the  attorney's  bill  in  another  action,  brought 
after  the  bill  was  delivered,  although  this  was  a 
part  of  his  demand  in  the  first  action;  and  that 
it  was  not  necessary  that  he  should  have  been 
nonsuited  in  the  first  action,  to  entitle  him  to 
being  the  second.  Heming  v.  Wilton,  5  C.  &  P. 
54.  J.  Parke. 

If  assignees  of  a  bankrupt  have  brought  an  ac- 
tion, and  have  attempted  to  prove  one  item  of 
their  demand,  and  fail,  because  they  could  not 
prove  an  act  of  bankruptcy  sufficiently  early,  they 
cannot  bring  another  action  for  that  claim  which 
they  could  not  before  succeed  in ;  and  the  record 
in  the  former  action  is  evidence  in  the  second  ac- 
tion, without  being  pleaded,  though  not  conclu- 
sive, as  an  estoppel.  Stafford  v.  Clark,  2  Bing.  377; 
9  Moore,  724 ;  2  C.  &  P.  403. 

A.  advances  to  B.  875Z.  bank  stock,  for  which 
B.  executes  a  bond  condition  for  the  replacing 
the  stock  on  a  day  certain,  and  the  payment  to 

A.  of  all  dividends,  bonuses,  and  profits,  which 
would  have  arisen  from  the  same  in  the  meantime. 

B.  makes  default    A.  recovers  judgment  with 
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upon  both  breaches: — Held, 
that  the  plea  of  judgment  recovered  is  a  good  bar 
to  a  sci.  fa, :  and  that  A.  is  not  entitled  to  further 
dividends,  &c  after  verdict,  whatever  delay  there 
may  be  in  his  suing  out  execution.  Samite  v. 
Jackson,  M«Clcl.  377 ;  11  Price,  343 ;  13  Price, 
715. 

The  withdrawing  a  juror  by  consent  of  the  par- 
lies, is  no  bar  to  a  future  suit  on  the  same  cause 
of  action.  Sanderson  v.  Nestor,  R.  fit  M.  402. 
Abbott. 

Discharging  a  jury  by  consent  does  not  ter- 
minate the  suit,  but  is  the  same,  in  this  respect, 
as  withdrawing  a  juror :  and  where  the  plaintiff, 
instead  of  going  on  with  such  suit,  brought  a  new 
action  for  a  cause  admitted  to  be  the  same,  the 
court  stayed  the  proceedings,  but  would  not  grant 
the  defendant  his  costs  of  the  latter  suit  Everett 
t.  Fc«efi*,3  B.  &  Adol.  349. 

If  a  plaintiff  discontinue  an  action  stayed  in 
another  court  by  a  consolidation  rule,  and  com- 
mence an  action  against  the  same  defendant  for 
the  same  cause  in  C.  P.,  the  court  will  stay  pro- 
ceedings until  after  the  trial  of  the  cause  men- 
tioned in  the  consolidation  rule.  Parkin  v.  Scott, 
I  Taunt  565. 

Hie  court  of  K.  B.  stayed  proceedings  in  an 
action  of  trespass,  because  the  plaintiff  had  be- 
fore brought  replevin  and  recovered  damages  for 
the  tame  cause  of  action.  Lamb  v.  Nutty  1  Tidd's 
572. 


A  landlord  sued  his  tenant  for  rent,  and  on  the 
money  counts,  and  gave  particulars  on  the  count 
ibr  money  had  and  received  for  a  quantity  of 
stone  quarried  and  carried  away  by  the  defen- 
dant At  the  trial  he  took  a  general  verdict,  but 
for  the  amount  of  the  rent  only.  The  plaintiff 
brought  another  action  against  the  defendant  in 
ease  for  quarrying  and  carrying  away  the  stone, 
and  a  few  days  before  the  trial  of  the  first  action, 
delivered  a  particular  in  the  second  action  for  the 
same  stone,  exactly  corresponding  with  the  par- 
ticular delivered  on  the  count  for  money  had  and 
received  in  the  first  action : — Held,  that  the  re- 
covery in  the  first  action  was  no  bar  to  the  plain- 
tiff's recovering  in  the  second.  Hadley  v.  Green, 
2  C.  Sl  J.  374 ;  5  Tyr.  390. 

A  promissory  note  for  100L,  on  the  face  of  it 
payable  on  demand,  was  given  to  the  trustee  of  a 
building  society  to  secure  certain  instalments, 
fines,  and  interest  The  payee  having  sued  upon 
the  note,  took  a  cognovit  for  the  instalments  then 
doe,  and  costs,  which  were  afterwards  paid ;  and 
he  gave  a  receipt  as  for  debt  and  costs  in  the  ac- 
tion : — Held,  that 'he  could  not  maintain  another 
action  on  the  note  for  instalments  which  subse* 
qoently  became  due.  ■  Siddatt  v.  Rowcliffe,  1  C. 
&M.487. 

The  plaintiff  declared  against  the  defendant  in 
assumpsit,  as  the  acceptor  of  a  bill  of  exchange. 
The  declaration  also  contained  counts  for  goods 
•old,  work  and  labour,  and  the  common  money 
counts.  The  defendant  suffered  judgment  by  de- 
sault,  upon  which  the  plaintiff  signed  interlocu- 
tory judgment  for  want  of  plea,  and  the  judgment 
▼OL.  I.  C 


was  entered  generally  to  the  whole  declaration. 
The  plaintiff  afterwards  obtained  a  rule  to  com- 
pute principal  and  interest  on  the  bill,  and  taxed 
his  costs,  and  signed  final  judgment  accordingly. 
After  taxation,  the  plaintiff  entered  a  nolle  pro- 
sequi, as  follows,  namely,  that  he  would  not  fur- 
ther prosecute  his  suit  as  to  the  promises  and  un- 
dertakings in  the  second  and  subsequent  counts 
of  the  declaration;  therefore,  as  to  such  pro- 
mises, let  the  defendant  be  acquitted,  &c: — 
Held,  that  such  entry  was  in  effect  a  remittitur 
of  the  damages  after  judgment;  and,  therefore,  that 
plaintiff  was  precluded  from  suing  the  defendant 
again  for  the  original  cause  of  action  on  the  com- 
mon counts.    Bovfden  v.  Heme,  5  M.  &  P.  756. 


Pleadings.] — In  a  plea  of  former  recovery  in 
K.  B.,  it  is  not  sufficient  to  state  that  a  judg- 
ment was  recovered  in  the  Court  of  the  Bench, 
for  these  words  apply  only  to  the  court  of  G. 
P.,  and  cannot  be  construed  to  extend  to  the 
court  of  K.  B.  Mill  v.  PolUm,  1  Moore,  19;  7 
Taunt  271. 

A  plea  of  judgment  recovered  in  a  plea  of  tres- 
pass on  the  case  on  promises  to  the  damage  of 
the  defendant,  is  bad  on  general  demurrer.   Id. 

To  a  plea  in  an  action  of  debt  on  a  judgment 
recovered,  that,  after  the  recovery  of  the  judg- 
ment, the  plaintiff  sued  out  a  ca.  sa.  against 
the  defendant,  by  virtue  of  which  writ  the 
sheriff  took  and  arrested  the  defendant,  and 
had  him  in  custody  for  the  debt  and  damages, 
concluding  with  a  verification;  the  plaintiff, 
in  his  replication,  protested  that  no  such  writ 
had  been  sued  out  and  delivered  to  the  sheriff; 
and  that  the  sheriff  did  not,  under  and  by  virtue 
of  any  such  writ  take  the  defendant : — Held  suffi- 
cient, as  such  an  allegation  is  traversable,  it 
being  matter  of  law  connected  with  fact  Saville 
v.  Jackson,  M<Clel.  377;  11  Price,  343 ;  13  Price, 
715. 

Where  a  plea  to  a  declaration  of  assumpsit  for 
goods  sold  and  delivered,  stated  that  the  plain- 
tiff had  sued  the  defendant  in  an  inferior  court 
for  the  same  causes  of  action  in  the  declaration 
mentioned,  and  that  the  defendant  recovered 
against  the  plaintiff  by  the  judgment  of  that  court, 
and  that  such  judgment  still  remained  in  full 
force ;  and  the  plea  proceeded  to  set  out  the  de- 
claration in  the  court  below,  in  which  it  was  not 
stated  that  the  goods  were  sold,  or  that  the  con- 
sideration for  the  promise  arose  within  the  juris- 
diction of  that -court;  and  plaintiff  in  his  re- 
plication alleged  that  both  he  and  the  defendant, 
at  the  time  of  levying  the  plaint  in  the  court  below, 
and  the  latter  obtaining  judgment,  resided  out  of 
the  jurisdiction  of  that  court ;  and  that  the  cause 
of  action  arose  Cut  of  such  jurisdiction : — Held, 
on  special  demurrer,  that  the  replication  was  suf- 
ficient, on  the  ground  that  the  proceedings  in  the 
court  below  were  coram  non  judioe,  and  alto- 
gether void.  Briscoe  v.  Stephens^  9  Moore,  413 ; 
2  Bing.  213. 

Where  plaintiff  sued  his  steward  in  an  inferior 
court  for  4000J.,  which  was  a  less  sum  than  he 
knew  to  be  due  to  him  upon  the  final  investiga. 
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tkn  of  the  defendant's  accounts,  and  upon  lodg- 
ment by  default  verified  3,4002.  only :— Held, 
upon  a  plea  of  judgment  recovered  in  answer  to 
a  second  action  in  K.  B.  for  the  balance  due, 
that  the  plaintiff  was  concluded  by  the  action 
brought  in  the  inferior  court  Bagat  (Lordly. 
William*,  5  D.  &  R.  87 ;  3  B.  &  C.  235 ;  6  D.  &. 
R.  719 ;  3  B.  &  C.  772. 

A  judgment  obtained  by  defendant  in  the  co- 
lonial courts  cannot  be  pleaded  by  way  of  estop- 
pel to  a  declaration  in  this  country  for  the  same 
cause  of  action,  unless  it  is  shown  that  the  judg- 
ment so  obtained  would  be  final  and  conclusive 
in  the  colonies.  PUunmer  v.  Woodburne,  7  D.  & 
R.25;  4B.&C.625. 

A  plea  of  a  former  recovery  for  the  same  of- 
fence, to  a  penal  action,  must  set  out  that  the 
plaintiff  in  the  former  action  had  priority  of  suit, 
or  it  will  be  bad  on  demurrer.  Jackson  v.  Gisling, 
Bull.  N.  P.  197. 

To  an  action  of  indebitatus  assumpsit  for  the 
value  of  goods,  a  judgment  for  the  defendant  in 
trover  for  the  same  goods  may  be  pleaded  in  bar 
by  means  of  proper  averments.  HUchin  v.  Camp- 
bell, 3  Wils.  304 :  but  see  2  W.  Black.  779,  827 ; 
Lofft,208. 

Declaration  by  the  assignees  of  a  bankrupt  for 
goods  sold  by  the  bankrupt,  alleging  promises 
made  to  him  before  his  bankruptcy ;  also  upon  an 
account  stated  with  the  plaintiffs  as  assignees : 
plea,  a  former  action  brought  by  the  bankrupt, 
upon  the  same  promises,  before  his  bankruptcy, 
and  still  pending : — Held,  on  demurrer,  that  the 
plea  was  bad ;  first,  because  the  former  action 
could  not  be  brought  upon  the  account  stated 
with  the  plaintiffs  as  assignees;  secondly,  because 
the  assignees  could  not  continue  the  former  suit 
even  if  they  wished  it  Bigg$  v.  Cox,  7  D.  &  R. 
409;  4B.&C.920. 


6.  Another  Suit  depending. 

The  court  of  K.  B.  will  not  stay  the  proceed- 
ings on  the  ground  of  the  pendency  of  another 
action  for  the  same  cause  against  the  defendant 
jointly  with  another  person,  except  in  a  case  of 
oppression  or  vexation.  Sowter  v.  Dunston,  1  M. 
&,  R.  508. 

If  such  a  case  is  made  out,  they  will  interfere 
in  a  summary  manner,  or  allow  the  party  to  plead 
in  abatement,  notwithstanding  the  four  days  have 
expired — semble.    Id. 

Where  separate  actions  were  brought  against 
several  persons  for  the  same  debt,  who  (if  at  all) 
were  jointly  liable,  the  defendant  in  one  action 
having  paid  the  debt  and  costs  in  that  action,  the 
court  stayed  the  proceedings  in  the  others,  with- 
out costs.  Came  v.Legh,  6  B.&  C.  124 ;  9  D.& 
R.126. 

A  suit  pending  in  England,  is  not  a  good  plea 
in  bar  to  a  subsequent  suit  in  the  plantations  for 
the  same  matter.  Bayley  v.  Edwards.  3  Swan. 
703. 
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1.  7b  Magistrates. 

By  stat.  24  Geo.  2,  c  44,  it  is  enacted,  that  no 
writ  shall  be  sued  out  against,  nor  any  copy  of 
any  process  at  the  suit  of  a  subject  shall  be  served 
on,  any  justice  of  the  peace,  for  any  thing  by  him 
done  in  the  execution  of  his  office,  until  notice 
in  writing  of  such  intended  writ  or  process  shall 
have  been  delivered  to  him  or  left  at  the  usual 
place  of  bis  abode,  by  the  attorney  or  agent  for 
the  party  who  intends  to  sue  or  cause  the  same 
to  be  sued  out  or  served,  at  least  one  calendar 
month  before  the  suing  out  or  serving  the  same; 
in  which  notice  shall  be  clearly  and  explicitly  con- 
tained the  cause  of  action  which  such  party  hath 
or  claimeth  to  have  against  such  justice ;  and  on 
the  back  of  which  notice  shall  be  indorsed  the 
name-  of  such  attorney  or  agent,  together  with 
the  place  of  his  abode. 

A  magistrate  is  entitled  to  notice  of  action 
under  the  24  Geo.  2,  c.  44,  s.  1,  when  he  acts  as 
a  magistrate,  though  what  he  does  is  not  strictly 
within  the  scope  of  his  office.  Bird  v.  Gmnstsn, 
2  Chit  459 ;  4  Dough  275;  S.  C.  not  &  P.HulL 
on  Costs,  240. 

So,  where  he  acts  upon  a  subject  matter  of  com- 
plaint, over  which  he  has  authority,  but  which 
arises  out  of  his  jurisdiction.  Prestidge  v.  Wood- 
man, 2  D.  &  R.  43;  1  B.  &  C.  12:  &  P.  Graves 
Y.Arnold,  3 Camp. 242. 

If  a  justice  acts,  believing  that  his  jurisdiction 
extends  to  the  subject  matter  in  question,  he  is 
entitled  to  notice  of  action,  though  it  mav  torn 
out,  on  investigation,  to  be  a  case  over  which  no 
justice  of  the  peace  has  jurisdiction.  Jones  v. 
Williams,  5  D.&R.654;  3  B.  &  C.  762;  1C& 
P.  459,  669. 

Qusere,  whether  deputy  justices  of  the  peace 
are  entitled  to  notice  of  action.    Id. 

If  a  person  claims  a  right  to  act  as  a  justice, 
he  is  entitled  to  notice  of  action,  although  the 
ground  on  which  the  plaintiff  goes  is  a  denial 
of  such  right    Id. 

But,  in  an  action  against  a  person  for  the  penal- 
ty given  for  acting  as  a  magistrate  without  a  pro- 
per qualification,  the  defendant  is  not  entitled  to 
notice  of  action.  Wright  v.  Horton,  Holt,  458 ; 
1  Stark.  400 ;  2  Chit.  25;  6  M.  &,  S.  50. 

Justices  are  not .  protected  by  the  statute  in 
acts  done  under  colour  and  pretence  of  their 
office.    Anon.  Lofit,  243. 

The  lord  of  the  manor,  who  is  also  a  justice  of 
the  peace,  is  entitled  to  notice  of  an  action 
brought  against  him  for  taking  away  a  gun  in  the 
house  of  an  unqualified  person,  for,  it  will  be  pre- 
sumed that  he  acted  as  a  justice.  Briggs  v. 
Evelyn  (Knt.),  2  H.  Black  114 

Where  the  mayor  of  an  antient  borough,  in 
which  he  was  also  a  justice  of  the  peace,  took  a 
foe  of  4s.  from  a  publican  resident  within  the  bo- 
rough for  renewing  his  annual  license,  although 
I H  appeared  that  for  fifty-seven  yean  a  similar  fee 
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had  been  uniformly  received  by  the  mayor  for  the 
time  being,  from  every  publican  within  the  bo* 
rough  applying  to  have  a  license: — Held,  that 
■oca  fee  was  iDegal,  and  that  the  defendant  was 
Dot  entitled  to  notice  of  an  action  to  recover  it 
back,  as  the  fee  could  not  be  taken  by  him  by 
virtue  or  in  execution  of  his  office  as  a  justice  of 
the  peace.  Morgan  v.  Palmer,  4  D.  &  H.  283 ; 
3  RifcC  729. 

One  magistrate  committing  the  mother  of  a 
bastard  to  custody  for  not  affiliating  the  child,  is 
entitled  to  the  notice  required  by  the  statute, 
though,  by  the  stat  IdEliz.  c.  3,  s.  2,  jurisdiction 
over  the  subject-matter  is  committed  to  two  ma- 
gistrates.    Wetler  v.  TWfce,  9  East,  364. 

If  A.  be  indicted  for  felony,  and  the  judge  who 
tries  the  cause  order  the  justice  before  whom  the 
information  was  laid  to  retain  the  goods  in  his 
possession  until  it  appears  who  is  entitled  to 
them,  it  is  not  necessary  to  give  such  justice  a 
notice  previously  to  commencing  an  action 
against  him  for  the  conversion  of  them.  Licet  v. 
Keid,  Peake,  35.    Kenyon. 

All  persons  acting  under  a  justice's  warrant, 
and  within  his  jurisdiction,  are  within  the  pro- 
tection of  the  staL  24  Geo.  2.  Jackson's  case, 
L«ra%249. 

The  2  Geo,  3,  c  28,  which  gives  an  additional 
protection  to  the  justices  in  cases  of  actions 
brought  against  them  for  any  thing  done  in  pur- 
suance of  that  act,  but  which  does  not  require 
notice  of  action,  does  not  deprive  them  of  their 
right  to  the  notice  required  by  the  24  Geo.  2,  c. 
44,  which  requires  notice  in  cases  of  actions 
brought  against  justices  for  any  thing  done  in  ex- 
ecution of  their  office.  Therefore,  where  in  an  ac- 
tion against  a  magistrate  under  the  2  Geo.  3,  c. 
28,  the  plaintiff  proved  service  of  a  notice  not 
perfectly  conformable  with  the  requisites  of  the 
24  Geo.  2,  e.  44,  and  was  thereupon  nonsuited : — 
Held,  that  the  nonsuit  was  right.  Rodger*  v. 
Broderip,  9  D.  A,  R.  194 

Jn  trespass  against  a  justice  for  taking  goods, 
the  plaintiff  cannot  recover  more  than  the  value 
stated  in  his  notice  of  action.  Stringer  v.  Martyr, 
6  Esp.  134.    Macdonald. 

The  month  in  a  notice  begins  with  the  day  on 
which  the  notice  is  served.  Castle  v.  Burdett,  3 
T.R-623. 

A  notice  of  action  against  a  magistrate,  under 
34  Geo.  %  c.  44,  is  sufficient  to  warrant  a  writ, 
and  proceeding  against  the  magistrate  and  a  con- 
stable jointly.  Jones  v.  Simpson,  1  C.  &  J.  174 ; 
lTyr.32. 

And  where  the  notice  stated  the  nature  of  the 
writ  intended  to  be  sued  out,  and  also  the  cause 
of  action ;  and  a  writ  was  sued  out  and  served,  but 
afterwards  discontinued;  and,  within  the  time  al- 
lowed by  the  statute,  another  writ  ejnsdem  gene- 
ris was  sued  out  and  served,  in  which  another 
person  was  joined  as  defendant :  the  court,  after 
verdict,  held  that  the  notice  was  sufficient    Id. 


2.  7b  Excise  and  other  Officer*. 
An  excise  officer  is  entitled  to  notice  under 
23  Geo.  3,  c  70,  s.  30,  before  an  action  is  brought 
against  him  for  an  act  not  warranted  by  his  offi- 
cial capacity,  if  done  bona  fide  in  the  supposed 
execution  of  his  duty.  Daniel  v.  Wilson,  5.  T. 
R.1. 

Quaere,  what  is  a  sufficient  notice  under  this 
statute.     Wood  v.  Folliott,  3  B.  &  P.  552,  n. 

A  notice  is  not  necessary  in  an  action  against 
a  revenue  officer  to  recover  back  money  paid  to 
release  goods  which  had  been  seized  as  forfeited, 
but  were  not  so  in  fact  Irving  v.  Wilson.  4  T. 
R.485. 

Nor  in  assumpsit  to  recover  the  amount  of  an 
excessive  charge  made  by  the  defendants  as  col- 
lectors, on  a  distress  for  arrears  of  taxes,  under 
43  Geo.  3,  c.  99,  s.  70.  Vmpkelby  v.  Af  Leon, 
1B.&A.42. 

It  is  necessary  in  assumpsit  for  money  had  and 
received  against  an  excise  officer,  to  recover  du- 
ties received  by  him  after  the  act  imposing  them 
is  repealed,  and  he  has  paid  them  over  to  his  su- 
perior.   Oreenway  v.  Hurd,  4  T.  R.  553. 

Notice  of  action  for  an  excessive  levy  is  not 
necessary  to  be  given  to  a  sheriff,  under  the  43 
Geo.  3,  c.  99,  s.  70,  where  he  has  levied  arrears 
of  taxes  under  the  statute  48  Geo,  3.  c.  141, 
No.  5.  par.  2.  Copland  v.  Powell,  Moore,  400; 
lBing.369. 

A  statute  enacted  that  no  plaintiff  should  re- 
cover in  any  action  commenced  against  any  per- 
son for  any  thing  done  or  performed  in  execution 
or  under  the  authority  of  the  act,  unless  notice 
thereof,  in  writing,  should  be  previously  given 
twenty-eight  days  before  the  commencement  of 
the  action : — Held,  that  a  notice  was  necessary 
in  those  cases  only  in  which  the  party  against 
whom  the  action  was  brought  had  reasonable 
grounds  for  supposing  that  the  thing  done  by  him 
was  done  in  execution  of  or  under  the  authority 
of  the  act  Cook  v.  Leonard,  6  B  &  C.  351 ; 
9D.&R.  339. 

The  Btat  39  A,  40  Geo,  3,  c.  69,  a.  184,  directs 
that  the  West  India  Dock  Company  shall  be  sued 
in  the  name  of  their  treasurer,  and  extends  the 
protection  of  the  stat  24  Geo.  2,  c.  44,  for  privi- 
leging justices  of  the  peace  in  actions  brought 
against  them  as  such,  to  the  Lord  Mayor  and  Al- 
dermen of  London,  acting  under  this  act  beyond 
the  limits  of  the  city ;  and  directs  that "  no  action 
shall  be  commenced  against  any  person  or  per- 
sons for  any  thing  done  in  pursuance  or  under 
colour  of  this  act,  until  after  14  days'  notice  in 
writing,  or  after  tender  of  amends,*1  &c : — Held, 
that  the  treasurer  of  the  Company  is  a  person 
within  the  protection  of  the  said  clause,  and,  being 
sued  for  an  act  done  by  the  company  which  in* 
duced  an  injury  to  the  plaintiffs,  is  entitled  to 
such  notice  before  the  action  brought  Hie  no- 
tice is  necessary  in  actions  for  trespasses  or  torts, 
but  quere  whether  in  assumpsit  Wallace  v. 
1  Smith,  5  East,  114;  1  Smith,  346. 

Notice  of  action  is  required  by  a  penal  statute 
on  the  commencement  of  a  suit,  so  as  to  subject 
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the  plaintiff  or  his  agent  to  an  attachment  for 
misbehaviour  previous  to  the  suing  out  of  the 
writ    Gordon  v.  Pouris,  2  W.  Black.  781. 

In  an  action  against  excise  officers,  the  no- 
tice of  action  must  be  proved  in  the  first  instance, 
before  any  other  evidence  is  given.  Johnson  7. 
Lord,  M.  $  M.  444    Tenterden. 

The  owner  of  property  arresting  a  person,  in 
the  bona  fide  belief  that  he  was  acting  in  pur- 
suance of  7  &8  Geo.  4,  c  30,  s.  28,  is  entitled  to 
the  notice  of  action  required  by  s.  41  of  that 
statute.  Bcechy  v.  Side;  4  M.  &  R.  634;  9  B. 
&G  806. 

Defendant,  as  fenreeve,  having  the  care  of  cer- 
tain lands  over  which  the  plaintiff  was  making  a 
road,  asked  him  by  what  authority  he  acted ;  the 
plaintiff  said,  by  authority  of  the  magistrates,  but 
did  not  exhibit  any  warrant;  whereupon  the  de- 
fendant apprehended  and  took  him  before  a  ma- 
gistrate : — Held,  that  defendant  was  entitled  to 
notice  of  action  under  7  &  8  Geo.  4,  c  30,  s.  41, 
although  the  plaintiff  was  not  committing  a  ma- 
licious injury.  Wright  v.  Wales,  5  Bing.  336 ; 
2M.&P.  613;  3  Col  P.  96. 

Defendant  entered  plaintiff's  house  in  search 
of  S.,  against  whom  he  had  a  warrant  signed  by 
the  commissioners  of  the  Southwark  Court  of 
Requests.  S.  was  not  in  the  house : — Held,  that 
defendant,  as  acting  in  pursuance  of  the  Court 
of  Requests'  Act,  46  Geo.  3,  c.  87,  s.  21,  was  en- 
titled to  notice  of  an  action  of  trespass.  Cook  v. 
Clark,  10  Bing.  19;  3  M.  &,  Scott 

The  136th  section  of  the  57  Goo.  3.  c.  29,  requir- 
ing twenty-one  days'  notice  of  action,  applies 
to  the  case  of  an  action  brought  against  a  con- 
tractor for  the  removal  of  dust,  &c.  appointed  by 
the  commissioners  of  sewers  for  the  city  of  Lon- 
don, for  an  alleged  trespass,  in  seizing  a  cart  sup- 
posed to  contain  dust,  beating  the  horse,  and  as- 
saulting and  imprisoning  the  driver.  Breedon  v. 
Murphy,  3C.&P.  574.    Tenterden. 

3.  Form. 

A  notice  of  action  under  statute  24  Geo.  2, 
e.  44,  must  specify  the  sort  of  writ  or  process  in- 
tended to  be  sued  out,  as  well  as  the  cause  of 
action.    Lovelace  v.  Curry,  7  T.  R.  631. 

It  need  not  specify  the  form  of  action  to  be 
brought    Sabin  v.  De  Burgh,  2  Camp.  196.  E1L 

Where  the  notice  given  was  of  an  action  on  the 
case  for  false  imprisonment  and  assault,  and  the 
action  brought  was  for  trespass  and  false  impri- 
sonment :— -Held,  not  sufficient  Strickland  v. 
Ward,  7  T.  R.  631,  n. 

It  is  not  necessary  to  name  all  the  parties 
meant  to  be  included  in  the  action,  or  to  express 
whether  the  action  is  intended  to  be  joint  or  se- 
veral.   Box.  v.  Jones,  5  Priee,  168. 

A  notice  of  action  to  magistrates  is  not  vitiat- 
ed by  being  in  the  form  of  a  declaration,  and 
unnecessarily  ample,  if  it  express  the  cause  of 
action  with  sufficient  clearness.  Qimbert  v. 
Coyney,  M<Clel.  &  Y.  469;  and  see  Bobson  v. 
Spearman,  3  R  &  A.  493. 


If  the  notice  of  action  against  a  magistrate  for 
wrongful  distress  under  a  conviction,  states  the 
person  to  whom  the  warrant  is  directed,  it  most 
state  it  correctly :  therefore,  when  the  warrant 
was  directed  to  the  constable  of  H.,  and  the  no- 
tice stated  that  it  was  directed  to  J.  B. : — Held, 
that  the  notice  was  insufficient  Aked  v  Stocks, 
4 Bing.  509;  1M.&P.346. 

The  notice  of  action,  in  case,  against  brick- 
layers, for  negligence  in  reparing  a  public  sewer, 
is  not  to  be  construed  with  the  same  strictness 
as  is  generally  required  in  pleading,  provided 
there  is  a  suefficient  cause  of  action  shown  upon 
the  face  of  it :  therefore,  a  notice  under  a  local 
act, "  that  the  defendants  made,  altered,  repaired, 
cut,  dug,  worked,  and  enlarged  the  sewer  in  so 
negligent,  incautious,  unskilful,  improvident, 
anfi  improper  a  manner,  that  the  plaintiff's  pre- 
mises fell,  and  were  greatly  damaged,  weakened, 
and  destroyed,"  is  a  sufficient  notice,  though  the 
proof  was,  first,  that  the  defendants  had  not 
propped  and  shored  up  the  plaintiff's  house  in 
the  progress  of  the  work ;  and,  secondly,  that  the 
immediate  cause  of  the  injury  was  the  falling  of 
other  houses,  which  drew  the  plaintiff's  oiler 
them.  Jones  v.  Bird,  1  D.  &.  R.  497;  5  B.  &. 
A.  837. 

But  a  notice,  under  an  act  of  parliament* 
against  a  toll-gate  keeper,  "  for  demanding  and 
taking  of  the  plaintiff  toll  for  and  in  respect  of 
certain  matters  and  things  particularly  mentioned 
and  exempted  from  the  payment  of  toll  in  and  by 
a  certain  act  of  parliament  intituled  &c  is  too 
uncertain,"  and  bad.  Freeman  v.  Linc£  Chit  673. 

Notice  of  action  against  a  custom-house  offi- 
cer, "  for  breaking"  the  plaintiff's  house  in  C. 
Street,  in  the  parish  of  G."  is  not  a  sufficient  de- 
scription of  the  plaintiff's  place  of  abode  within 
the  stat  23  Geo.  3,c.  70,  s.  30,  and  24  Geo.  3, 
sess.  2,  c.  47,  s.  35.  Williams  v.  Burgess  3 
Taunt  127. 

A  separate  notice  to  each  of  several  persons  in- 
tended to  be  sued  in  trespass,  is  sufficient  to  found 
a  joint  action  against  all  of  them,  for  acts  com- 
mitted in  pursuance  of  an  act  of  parliament, 
which  provides  that  no  plaintiff  shall  recover  in 
an  action  for  any  thin?  done  in  pursuance  there- 
of! without  notice  to  the  defendant  or  defendants 
of  such  intended  action,  although  none  of  the 
other  persons  who  are  afterwards  joined  in  the 
action  are  named  in  the  notice  to  either  of  them. 
Agar  v.  Morgan,  2  Price,  126. 

A  letter  from  the  plaintiff's  attorney,  declaring 
that  he  is  instructed  to  take  legal  proceedings 
unless  goods  are  delivered  up,  is  not  sufficient 
notice  of  action.  Lewis  v.  Smith,  Holt,  27. 
Gibbs. 

One  person  acted  as  clerk  to  two  bodies  of 
public  officers.  A  notice  of  action  required  by 
the  statute  was  given  him,  addressed  to  him  as 
clerk  to  the  one  body,  the  cause  of  action  arising 
under  the  authority  of  the  other  body : — Held, 
that  the  notice  was  insufficient  JtRder  v.  Dor- 
rell,  1  Taunt  383. 

Qtusre,  whether,  in  an  action  aginst  excise  offi- 
cers for  a  seizure,  the  notice  of  action  properly 
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describes  the  plaintiffs  as  of  their  place  of  busi- 
ness, the  statute  requiring  it  to  state  their  place 
of  abode.  Jskwson  v.  Lord,  M.  &  M.  444  Ten. 
terden. 


4.  Signature, 

Where  a  notice  is  given  to  a  magistrate  under 
■tat  24  Geo.  2,  c.  44,  it  is  sufficient,  in  indors- 
ing the  attorney's  name,  to  put  the  initial  only 
of  his  Christian  name.  Mayhem  v.  Locke, 
2 Marsh.  377;  7  Taunt  63. 

It  is  sufficient,  if  signed  by  a  firm  of  two  at- 
torneys who  are  partners,  and  are  employed  by 
the  plaintiff:  and  if  it  be  signed  T.  &  W.  A.  W. 
this  is  good,  though  the  Christian  name  of  one 
is  T.  A-,  and  of  the  other  W.  A.,  if  there  was 
no  other  firm  of  the  same  surname  in  the  same 
place  at  which  the  notice  bore  date.  James  v. 
Steift  6  D.  &  R.  625 ;  4B.&C.681;  2C.&.P. 
237. 

A  description  of  the  attorney,  as  of  a  place  in 
M  London,"  when  in  fact  the  place  is  in  West- 
minster, is  fatal.  Stears  v.  Smith,  6  Esp.  138. 
Elienbarough. 

In  a  notice  of  action  to  a  magistrate,  the  resi- 
dence of  the  plaintiff's  attorney  was  described  as 
of  Half  moon  Street,  Piccadilly,  London.  Quaere, 
whether  it  was  sufficient,  Half-moon  Street  being 
in  the  county  of  Middlesex.  Mill*  v.  Collett,  3  M. 
&P.242;  6Bing.85. 

And  when  signed  thus— "given  under  my 
hand  at  Durham,  the  11th  day  of,  &c.  Richard 
Ratcliffe,  attorney  for,  &c. :"  it  was  held  insuf- 
ficient Taylor  v.  Fenwick,  3  B.  &,  P.  553,  n.; 
7T.R.  635,  zl;  3  Dougl.  178. 

An  indorsement  with  the  name  of  the  plain 
tiff's  attorney,  and  the  words,  "  of  Birming- 
ham,** as  describing  the  place  of  his  abode : — 
Held,  sufficient    Osborn  v.  Qough,  3  B.  &  P. 
551. 

So,  of  w  Bolton-en-Ie-Moor,"  Crooke  v.  Curry, 
1  TidcTa  Prac  28. 

fiewihle,  that,  before  an  attorney  can  sign  a  no- 
tice of  action,  he  must  have  regularly  taken  out 
his  certificate.  Sabm  v.  De  Burgh,  2  Camp.  196. 
fUJenboroogh. 

It  is  sufficient  if  the  name  be  in  the  body  in- 
of  on  the  back  of  the  notice.  Crook  v.  Cur- 
ss/,  1  Tidd*s  Prac  2& 

5.  Service. 

Under  24  Geo.  2,  c.  44,  the  notice  must  be 
delivered  to  the  magistrate  himself,  or  left  at  his 
last  place  of  abode.    Castle  v.  Burditt,  3  T.  R. 


The  notice  in  writing  required  by  57  Geo.  3, 
c  99,  s.  40,  to  be  given  to  the  bishop  previously 
to  the  commencement  of  an  action  for  penalties 
for  non-residence,  is  not  properly  served  by  leav- 
ing it  in  the  hands  of  the  registrar  or  deputy  re- 
gistrar of  the  diocese:  such  notice  must  be  left 
at  the  registry  office.  Vaux  v.  Vollans,  1  Nev. 
AM.  307. 


The  notice  need  not  be  served  by  the  attorney 
who  sues  it  out  Vaux  v.  Vollans,  1  Nev.  &  AL 
307. 

The  motion  under  Reg,  Gen.  H.  T.  2  Will.  4, 
s.  49,  that  sticking  up  a  notice  may  be  deemed 
a  good  service,  where  the  defendants  residence 
is  unknown,  is  absolute  in  the  first  instance. 
Bridger  v.  Austin,  1  M.  &  Scott,  520;  1  Dowl. 
P.  C.  272. 

IV.  Parties  to  Actions. 
Plaintiff.) — A  party  cannot  be  both  plaintiff 
and  defendant  in  an  action  at  law;  and  therefore, 
where  plaintiff  sued  as  executor,  and  defendant 
pleaded  that  the  promises  were  made  jointly  with 
plaintiff,  tbe  court  held  it  a  good  plea  in  bar. 
Moffat  v.  Van  MuUinger,  2  Chit  539 ;  S.  P.  2  B. 
&  P.  124,  n. :  and  see  Lloyd  v.  Williams,  2  M. 
&S.484. 

To  an  action  of  covenant  by  tenants  in  com- 
mon for  not  repairing  a  messuage;  plea,  that  the 
lessee,  after  the  demise  to  him,  and  before  the 
breach  complained  of,  had  purchased  the  inter- 
est of  one  of  the  lessors,  whereby  the  lessee  be- 
came tenant  in  common  of  the  premises  with  the 
plaintiffs : — Held,  ill  on  general  demurrer,  and 
that  the  action  was  properly  brought  Gates  v. 
Cole,  5  Moore,  554 ;  S.  C.  nom.  Yates  v.  Cole, 
2  B.  &  B.  660. 

Assumpsit  by  A.,  B^  and  C,  against  D.  as  one 
of  the  indorsers  of  a  promissory  note  drawn  by 
£.  in  favour  of  C,  D.,  and  (himself)  E.,  then  in 
partnership,  and  by  them  indorsed  to  AM  B.,  and 
C. : — Plea  in  bar,  that  C,  one  of  the  plaintiffs,  was 
liable  as  an  indorser  together  with  T).: — Held, 
good  on  special  demurrer.  Mainwaring  v.  New- 
man, 2  B.  &  P.  120. 

Different  plaintiffs  who  have  different  rights 
may  each  sue  the  same  defendant  in  respect 
of  separate  injuries,  though  arising  out  of  one 
transaction.    Knight  v.  Legh,  4  Bing.  589 ;  1 M. 

&  p.  52a 

Quaere,  if  money  be  paid  by  two  persons  for 
the  benefit  of  a  third,  whether  they  ought  to 
bring  a  joint  action  for  the  whole  sum,  or  sepa- 
rate actions  for  the  sum  each  has  advanced.  May 
v.  May,  1  C.  &  P.  44 :  and  see  Id.  336.  See  also 
Osborne  v.  Harper,  5  East,  225.  Brand  v.  BouU 
cott,  3  B.  &  P.  235. 

The  criterion  by  which  the  property  of  the 
joinder  or  nonjoinder  of  parties  to  a  covenant  in 
an  action  for  breaches  is  to  bo  ascertained,  is 
the  nature  of  the  interest  of  the  covenantees.  If 
the  interest  be  several,  the  action  may  be  seve- 
ral ;  if  joint,  it  must  be  joint ;  and  the  terms  or 
language  of  the  covenant  do  not  control  that  prin- 
ciple. James  v.  Emery,  5  Price,  529 ;  2  Moore, 
195. 

Where  several  persons,  jointly  interested, 
agreed  to  horse  a  coach,  each  of  them  one 
stage,  on  the  road  from  L.  to  B.,  and  that,  in 
case  of  default,  one  of  them  should  sue  the  de- 
faulter for  a  penalty,  which  should  be  divided 
among  the  non-defaulters: — Held,  that  an  ac- 
tion might  be  maintained  on  the  agreement, 
against  a  defaulter,  by  the  party  so  appointed  to 
sue,  and  that  the  others  need  not  join  in  the  ac- 
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tion.    Radenhurtt  v.  Bate*,  3  Bing.  463;  11 
Moore,  431. 

An  action  cannot  be  maintained  jointly  by 
two  plaintiffs,  where  the  wrong  done  to  one  ia  no 
wrong  done  to  the  other.  Where,  therefore,  an 
action  was  brought  and  a  verdict  obtained  by  two 
plaintiffs  against  a  defendant  for  a  malicious 
arrest,  the  declaration  alleging,  by  way  of  spe- 
cial damage,  the  false  imprisonment  of  both  as 
well  as  the  expenses  incurred  by  them,  the 
court  ordered  the  judgment  to  be  arrested.  But 
the  jury,  having  by  their  verdict  confined  the  da- 
mages to  the  expenses  which  the  plaintiffs  had 
been  jointly  put  to  in  procuring  their  liberty, 
the  court  ordered  the  postea  to  be  amended. 
Barratt  v.  Collins,  10  Moore,  446. 

A  landlord  demised  to  three  jointly,  and  two  of 
them,  without  his  consent,  assigned  their  inter- 
est to  the  other ;  the  landlord  having  distrained 
the  goods  of  the  plaintiff  on  the  premises  for 
rent : — Held,  that  a  joint  action  would  lie  against 
the  three  for  money  paid  by  him  to  redeem  the 
goods  so  taken  by  the  landlord  as  a  distress. 
Exall  v^  Partridge,  8  T.  R.  308 ;  3  Esp.  8. 

Two  of  three  persons  who  were  jointly  and 
severally  bound  in  a  bond  of  indemnity  to  the 
sheriff,  in  a  matter  in  which  they  are  severally, 
interested,  cannot,  after  having  paid  the  whole, 
join  in  an  action  against  the  third  for  contribu- 
tion. Kelby  v.  Steely  5  Esp.  194.  Ellenborough. 

The  several  members  of  a  club,  associated  for 
the  purpose  of  buying  coals,  and  dividing  them 
in  proportion  amongst  themselves,  cannot  main- 
tain separate  actions  for  penalties  against  the 
seller.  Everett  q.  t  v.  Tindall,  5  Esp.  169.  El- 
lenborough. 

The  dippers  at  Tonbridge  Wells  all  join  and 
with  their  husbands  bring  an  action  against  the 
defendant  for  exercising  the  business  of  a  dipper, 
not  being  duly  appointed  and  approved  accord- 
ing to  a  private  statute : — Held,  a  good  joinder 
of  action.     Welter  v.  Baker,  2  Wils.  414. 

So  a  herald  and  pursuivant  at  arms  may  main- 
tain a  joint  action  for  work  and  labour  in  making 
oat  a  pedigree,  both  having  been  on  duty  when 
the  order  was  given,  although  only  one  of  them 
was  applied  to  by  the  defendant  Townsend  v. 
Neal,  2  Camp.  190.    Ellenborough. 

Where  one  of  several  plaintiffs  dissents  to 
bringing  the  action,  the  court  will  not  interpose, 
unless  upon  a  suggestion  of  fraud.  Emery  v. 
Mucklow,  10  Bing.  23;  3  M.  6l  Scott 

Defendants.] — In  all  actions  on  contracts,  the 
plaintiff  is  obliged  to  sue  all  the  contracting  par- 
ties ;  but  in  actions  for  torts,  he  may  sue  all  the 
parties  implicated,  or  any  one  of  them.  Scott  v. 
Godwin,  1  B.  &,  P.  67 ;  S.  P.  Sutton  v.  Clarke,  6 
Taunt  29 ;  1  Marsh.  429. 

The  same  plaintiff  may  bring  separate  actions 
against  several  parties,  in  respect  of  the  same 
injury,  where  he  does  not  obtain  adequate  re- 
dress in  the  action  against  the  party  first  sued. 
Morris  v.  Robinson,  5  D.&R.  35;  3B.&C. 
196. 


In  trespass  against  several,  the  plaintiff  can 
only  recover  against  all  for  matters  in  which  all 
are  jointly  implicated.  Aaron  v.  Alexander,  3 
Camp.  35.    Ellenborough. 

So  in  trover.  Nicholl  v.  Glennie,  1M.&S. 
588. 

Joint  contractors  must  be  all  sued,  although 
one  has  become  bankrupt  and  obtained  his  certi- 
ficate ;  and  if  not  sued,  the  others  may  plead  ia 
abatement.  Bovill  v.  Wood,  2  M.  &,  S.  23; 
2  Rose  155 :  and  see  Hawkins  v.  Ramsbottom,  6 
Taunt  179.  But  see  3  &  4  Will.  4,  c.  42,  ss.  8, 
9,10. 

By  a  local  act  for  the  government  of  the  poor 
of  the  parish  of  Gn  the  churchwardens  and  over* 
seers,  and  nine  guardians  and  directors,  or  any 
five  or  more  of  them,  were  empowered  to  con- 
tract for  the  supply  of  the  poor  with  provisions, 
and  the  parochial  funds  were  directed  to  be  paid 
into  the  hands  of  a  treasurer,  who  was  to  apply 
the  money  under  the  orders  of  the  governors 
and  directors.  Where  the  plaintiff  contracted 
with  the  governors  and  directors  for  supplying 
the  poor-house  with  goods,  and  acted  under  the 
orders  of  the  churchwardens  and  overseers : — 
Held,  that  the  latter  were  personally  liable,  and 
that  the  plaintiff  was  not  bound  to  join  the  go- 
vernors and  directors  in  the  action.  Lambert  v. 
Knott,  6  D.  &  R.  122. 

Where  a  party  of  several  persons  dine  together 
at  a  tavern,  they  are  jointly  liable  for  the  whole 
expense,  and  not  merely  each  for  his  own  share. 
Forster  v.  Taylor,  3  Camp.  49.    Ellenborough. 

In  an  action,  if  it  appear  that  the  plaintiff  has 
once  given  credit  to  A.  he  cannot  afterwards  shift 
his  claim,  so  as  to  charge  B.  or  any  other  person. 
Leggat  v.  Reid,  1 C.  &  P.  16.  Park.  And  see 
Taylor  v.  Britton,  Id.    Garrow. 

V.  Form  of  Action. 

1.  Account  or  Assumpsit. 

Assumpsit  as  well  as  account  lies  to  recover  the 
balance  of  a  banker's  account,  however  volumi- 
nous it  may  be.  Tbmkins  v.  Willshear,  5  Taunt 
431 ;  S.  C.  nom.  Tbmkins  v.  Wiltshire,  1  Marsh. 
115. 

And  merely  the  length  of  the  account  forms 
no  objection  to  the  action.  Arnold  v.  Webb,  5 
Taunt  432,  n.    Dampier. 

But  ruled  at  Nisi  Prius,  that,  upon  a  running 
account  current  between  a  merchant  and  a  bro- 
ker, an  action  of  account  should  be  brought  in- 
stead of  assumpsit  Scott  v.  M'lntosh,  2  Camp. 
238.    Ellenborough. 


2.  Assumpsit  or  Case. 

The  plaintiff  may  wave  a  tort  or  trespass,  and 
bring  indebitatus  assumpsit  where  it  is  for  the 
benefit  of  the  defendant  Feltham  v.  Tyrrell, 
Lofft,  207,  261.  &  C.  nom.  Feltham  v.  Terry, 
Cowp.  419. 

The  master  of  an  apprentice  who  has  been  so- 
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doced  from  his  service  to  work  for  another  per. 
•on,  may  ware  the  tort,  and  bring  an  action  of 
indebitatus  assumpsit  for  work  and  labour  done 
by  his  apprentice,  against  the  person  who  tor- 
ti'tiousJj  employed  him.  lAghuy  v.  Clouston,  1 
Taunt.  112. 

Where  the  plaintiff's  apprentice  deserted  from 
his  ship,  and  went  on  board  the  defendant's,  and 
secreted  himself  until  the  ship  sailed,  when  he 
discovered  himself  to  the  defendant,  who  carried 
him  to  Hn  to  which  place  he  worked  his  passage, 
receiving  his  food ;  and  during  their  passage  to 
H.  the  plaintiff's  and  defendant's  ships  were 
within  hail,  but  defendant  did  not  make  known 
to  plaintiff  that  he  had  the  apprentice  on  board; 
and  on  the  arrival  of  the  defendant's  ship  at  H.  the 
apprentice  wished  to  leave  her,  but  defendant 
persuaded  him  to  remain,  promising  him  either 
wages,  or  clothes  and  pocket-money, under  which 
persuasion  the  apprentice  sailed  with  him  to  £., 
and  did  duty  as  one  of  the  crew,  but  received 
no  wages,  or  clothes,  or  pocket-money : — Held, 
that  the  plaintiff  was  entitled  to  wave  the  tort, 
and  bring  assumpsit  against  defendant  for  the 
work  and  labour  of  his  apprentice,  and  to  re- 
cover a  reasonable  compensation  for  the  services 
of  the  apprentice  from  H.  to  £.  Foster  v.  Stewart, 
3  M.  9c  S.  191. 

Assumpsit  lies  instead  of  trover  for  the  value 
of  foods  where  there  was  a  lawful  taking,  but  an 
unlawful  detaining.  Hitchin  v.  Campbell,  Lofft, 
208;  3  Wil*.  304 ;  2  W.  Black,  779,  827. 

Where  goods  are  taken  in  execution  and  sold 
under  a  warrant  of  distress,  grounded  on  a  con- 
viction which  is  afterwards  quashed,  the  owner 
may  wave  the  tort,  and  bring  an  action  for  mo- 
ney had  and  received.  FeUkam  v.  Terry,  Cowp. 
419;  &  C.  nom.  Feitham  v.  TyreO,  Lofft  207, 
261. 

A.  was  left  in  the  possession  of  a  refuse  spar,1 
produced  from  a  lead  mine,  situate  in  land  de-| 
mised  to  R,  (as  tenant  from  year  to  year),  and 
paid  rent  for  the  spar  to  B.'s  landlord,  and  exer- 
cised dominion  over  it  by  disposing  of  it  as  his 
property;  C.  from  time  to  time  entered  upon  the 
land  and  carried  away  portions  of  the  Bpar,  for 
the  value  of  which  A.  brought  an  action  of  as- 
sumpsit: after  a  verdict,  finding  that  B.  had  an 
interest  in  the  spar,  and  had  not  surrendered  it 
to  his  landlord : — Held,  that  the  latter  could  not 
convey  such  a  title  to  A.  as  would  enable  him 
(supposing  his  possession  was  clearly  established) 
to  wave  the  tortious  taking  and  bring  assump- 
sit for  the  value  of  the  spar,  in  the  absence  of  an 
express  contract  of  sale,  though  the  tenant  had 
never  disturbed  his  possession.  Lee  v.  Shore,  2 
D.fcR.198;  1B.&C.94. 

Two  several  firms,  respectively  carrying  on 
the  business  of  bankers  in  the  same  country 
town,  were  in  the  habit  of  changing  notes  and 
securities  with  each  other,  and  settling  their  ba- 
lances by  a  prescribed  mode.  One  of  the  firms 
became  bankrupt ;  and  at  the  time  of  the  act  of 
bankruptcy  each  firm  had  in  their  possession 
notes  and  securities  of  the  other  to  nearly  the 
same  amount.  The  provisional  assignee  of  the 
bankrupt  firm  being  apprued  of  this  fact,  pre- 


sented and  obtained  payment  of  the  notes  of  the 
solvent  firm,  partly  at  their  bank,  and  partly  at 
the  house  of  their  agents  in  London,  who  did  not 
know  the  situation  in  which  the  parties  stood : 
Held,  that  the  solvent  firm  might  sue  the  pro- 
visional assignee  for  the  amount  of  the  notes  in 
assumpsit  for  money  had  and  received,  though 
the  conduct  of  the  latter  savoured  of  tort  Ed- 
meads  v.  Newman,  2  D.  &,  R.  568 ;  1  B.  A,  C. 
418. 

If  the  miller  to  a  vendor  of  corn  receive  an 
order  from  such  vendor  to  deliver  a  quantity  of 
flour  to  the  vendee,  and  actually  deliver  a  part 
under  several  sub-orders  from  the  agent  of  the 
vendee,  and  afterwards  refuse  to  deliver  the  re- 
mainder, on  the  ground  of  his  having  no  more  of 
the  vendor's  flour  in  his  possession,  the  vendee 
may  maintain  trover  against  him,  and  will  not 
be  put  to  bring  a  special  action  of  assumpsit  on 
an  implied  promise  to  deliver  the  whole.  Smith 
v.  Cook,  2  C.  &  P.  276.    Best. 

In  an  action  against  three,  wherein  the  plain- 
tiff declared  that  they  had  the  loading  of  a  hogs- 
head of  the  plaintiff's,  for  a  certain  reward  to  be 
paid  to  one  of  them,  and  a  certain  other  reward 
to  the  other  two,  and  that  the  defendants  so  neg- 
ligently conducted  themselves  in  the  loading, 
&&,  that  the  hogshead  was  damaged :— Held, 
that  the  gist  of  the  action  was  the  tort,  and  not 
the  contract  out  of  which  it  arose ;  and,  there- 
fore, that  on  plea  of  not  guilty,  the  two  being 
acquitted,  judgment  might  be  had  against  the 
third,  who  was  found  guilty.  Govett  v.  Radnige, 
3  East,  62. 

In  case  for  a  deceit  in  a  warranty  made  by  two 
upon  a  joint  sale  by  both,  of  sheep,  their  joint 
property,  the  plaintiff  cannot  recover  upon  proof 
of  a  contract  of  sale  and  warranty  by  one  only, 
as  of  his  separate  property ;  the  action,  though 
laid  in  tort,  being  founded  on  the  joint  contract 
alleged.     WeaU  v.  King,  12  East,  452. 

Assumpsit  lies  for  the  value  of  a  lamb  belong- 
ing to  the  plaintiff,  drove  to  London  and  sold  by 
the  defendant,  unless  it  has  been  stolen,  in  which 
case  trover  is  the  only  proper  remedy.  Simpson 
v.  Gisling,  Bull.  N.  P.  131. 

* 

In  an  action  on  the  case,  against  the  proprie- 
tors of  a  stage  coach,  to  recover  damages  for  an 
injury  sustained  by  a  passenger,  in  consequence 
of  their  coachman  having  upset  the  coach  on 
which  he  was  riding,  the  declaration  may  be 
framed  in  case,  for  a  breach  of  duty  by  the  neg- 
ligence of  the  defendant's  servants;  and  proof  of 
a  contract  is  not  necessary  to  support  such  action, 
as  against  common  carriers,  as  they  may  be  sued 
in  trespass  on  the  case  for  the  injury,  as  arising 
ex  delicto :  and  such  actions  are  not  necessarily 
to  be  considered  quasi  ex  contractu,  or  founded 
on  contract ;  and  therefore,  if  framed  in  case,  the 
rules  of  pleading  as  applicable  to  case  prevail, 
and  not  such  as  apply  to  contracts.  Brotherton 
v.  Wood  (in  error,)  6  Moore,  141 ;  3  B.  &.  B.  54 ; 
9  Price,  408. 

Therefore,  a  verdict  recovered  against  some  of 
several  defendants,  in  an  action  against  them  all, 
was  held  to  be  consistent  with  the  form  of  action 
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in  trespass  on  the  case,  and  that  it  wag  not  in 
substance  an  action  bottomed  on  contract,  but 
might  be  supported  against  some  of  the  defend- 
ants, by  proof  of  the  injury  sustained  by  the  plain- 
tiff; although  a  verdict  of  not  guilty  was  found 
for  the  others.  Brotherton  v.  Wood  (in  error,) 
6  Moore,  141;  3B.  &,  B.  54;  9  Price, 408. 


3.  Assumpsit  or  Covenant* 

Where  parties  contract  by  deed,  but  the  de- 
fendant does  not  execute  it,  the  plaintiff  may  sue 
in  assumpsit,  notwithstanding  the  deed.  Suther- 
land, v.  lAshnan,  3  Esp.  42.    Eldon. 

But  where  a  ship  was  let  to  freight  by  charter- 
party,  a  clause  in  the  deed,  that  "  it  was  thereby 
covenanted  and  agreed  by  and  between  the  said 
parties,  that  forty  days  should  be  allowed  for  un- 
loading and  loading  again,**  &c  was  held  to  raise 
an  implied  covenant  on  the  part  of  the  freighter 
not  to  detain  the  ship  for  loading  and  unloading, 
&c.  beyond  the  forty  days ;  and  if  he  detain  her 
for  any  longer  time,  the  owner's  remedy  is  co- 
venant and  not  assumpsit,  as  upon  an  implied 
new  contract  Randal  v.  Lynch,  12  East,  179 ; 
&  C.  not  &  P.  2  Camp.  352. 

Assumpsit  lies  where  a  sealed  charter-party 
was  afterwards  altered  by  parol,  where  the  sub- 
sequent parol  contract  was  distinct  from,  and  not 
inconsistent  with  the  contract  by  deed ;  being  an- 
terior to  it  in  point  of  time  and  execution.  White 
v.  Parkin,  12  East,  578:  and  see  Davits  v. 
Hawkins,  3  M.  &  S.  488. 

The  plaintiffs  having  contracted  by  charter- 
party  sealed  to  let  a  ship,  then  in  the  Thames, 
to  freight  to  the  defendants  for  eight  months,  to 
commence  from  the  day  of  her  sailing  from 
Gravesend  on  the  voyage  there  stated,  and  hav- 
ing covenanted  that  she  should  sail  from  the 
Thames  to  any  British  port  in  the  English  Chan- 
nel, there  to  load  such  goods  as  the  freighters 
should  tender,  and  sail  to  the  West  Indies,  and 
bring  back  a  return  cargo  to  London,  after- 
wards agreed  by  parol  with  the  defendants,  that 
the  ship,  instead  of  loading  at  some  port  in  the 
Channel,  should  load  in  the  Thames,  and  that 
the  freight  should  commence  from  her  entry 
outwards  at  the  custom-house : — Held,  that  this 
subsequent  parol  contract  was  distinct  from,  and 
not  inconsistent  with  the  contract  by  deed,  being 
anterior  to  it  in  point  of  time  and  execution,  and 
might  therefore  be  enforced  by  action  of  assump- 
sit   Id. 

So  where  the  plaintiff  covenanted  to  sail  from 
London  to  Gibraltar,  and  there  to  deliver  an  out- 
ward cargo,  and  receive  from  the  agents  of  the 
freighter  at  Gibraltar,  or  at  Malaga,  Cadiz,  or 
Seville,  as  should  be  ordered  by  the  agents  at 
Gibraltar,  such  goods  as  they  might  load  on 
board  for  the  homeward  cargo,  and  that  the  ves- 
sel should  return  direct  to  the  port  of  London, 
and  deliver  the  homeward  cargo ;  and  the  agents 
at  Gibraltar  ordered  the  plaintiff  to  proceed  to 
Cadiz,  at  which  place  other  agents  directed  by 
parol  that  the  homeward  cargo  should  be  deliver- 
ed at  Liverpool  instead  of  London :— Held,  that 


the  plaintiff  having  delivered  the  cargo  at  Liver' 
pool  could  not  recover  the  freight,  the  substitu- 
tion by  parol  of  Liverpool  for  Londou  being  in- 
consistent with  the  covenant  contained  in  the 
charter-party,  Thornton  v.  Brown,  1  Moore,  358; 
7  Taunt  656. 

Where  a  cargo  consisting  of  oranges  had  been 
materially  damaged  through  the  improper  con- 
duct of  the  captain,  who  was  also  a  part  owner  of 
the  vessel,  and  the  freighters  brought  an  action 
on  the  case  against  him  and  his  copartners,  for 
negligence  in  the  conveyance  of  the  goods  :• — 
Held,  that  such  action  was  well  brought,  although 
the  captain  had  entered  into  a  charter-party  un- 
der seal  with  the  freighters,  by  which  he  engaged 
to  convey  the  cargo  to  its  port  of  destination ;  it 
not  appearing  from  that  instrument  that  he  pos- 
sessed any  other  character  or  interest  than  that 
of  commander  or  master.  Leslie  v.  Wilson,  6 
Moore,  415 ;  3  B.  &  B.  171. 

Assumpsit  lies  upon  an  express  promise,  for 
the  amount  of  a  balance  struck  on  a  partnership 
account,  though  there  was  a  covenant  between 
the  parties  to  account  Moravia  v.  Levy,  2T.fi. 
483,  n. 

Where  two  enter  into  articles  of  partnership 
for  seven  years,  in  which  is  a  covenant  to  account 
yearly,  and  to  adjust  and  make  a  final  settlement 
at  the  expiration  of  the  partnership,  and  they 
dissolve  the  partnership  before  the  seven  years 
are  expired,  and  account  together,  and  strike  a 
balance  which  is  in  favour  of  the  plaintiff,  in- 
cluding several  items  not  connected  with  the 
partnership,  and  the  defendant  promises  to  pay 
it,  an  action  of  assumpsit  lies  on  such  express 
promise.    Foster  v.  AUanson,  2  T.  R.  479. 

A  servant  who  has  contracted  with  a  feme 
covert  by  deed,  and  performed  the  stipulated  ser- 
vice, may  have  an  action  of  assumpsit  against 
the  husband.  White  v.  Cuyler,  6T.R.  176; 
1  Esp.  200. 

A  tenant  under  a  lease  cannot  maintain  as- 
sumpsit on  an  implied  promise,  for  money  paid 
under  a  distress  by  a  superior  landlord :  the  re- 
medy is  covenant,  on  the  express  contract 
Schlenker  v.  Moxey,  5  D.  &,  R.  747;  3  B.  oc  C. 
789 ;  &  C.  not  &  P.  1 C.  it,  P.  17a 

Qurore,  if  B.  assign  the  lease  of  a  house  to  A. 
by  deed,  subject  to  certain  covenants,  and  A. 
take  possession,  whether  R*s  remedy  for  a  breach 
of  the  covenants  is  by  an  action  of  covenant, 
though  A.  never  executed  the  deed.  Hawkins  v. 
Sherman,  3  C.  &  P.  459. 

Assumpsit  or  case,  not  covenant,  will  lie  by 
lessee  against  his  assignee,  who  had  afterwards 
assigned  his  interest  to  another  person,  for 
breaches  of  covenant  in  the  original  lease,  for 
which  the  lessor  had  recovered  against  the  lessee. 
Burnett  v. Lynch  8  D.  &R.  368;  5  B.&C.589  ; 
but  see  Jones  v.  Hill,  7  Taunt  392;  1  Moore,  100. 

A.  covenants  by  deed  to  do  work  for  R,  tbo 
remuneration  to  be  fixed  by  C. — C.  fraudulently 
awards  that  nothing  is  due.  A.  cannot  sue  B.  in 
assumpsit    Churchill  vDay,3  M.&R.71. 
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18:  &  P.  Usy  v.  Edward*,  5 T. R.  648;  Lotan 
v.  Cross,  and  Covell  v.  Laming,  1  Camp.  498. 

Trespass  lies  for  originally  throwing  a  squib, 
which,  after  having  been  thrown  about  in  self- 
defence  by  other  persons,  at  last  pat  out  the 
plaintiff's  eye.  Scott  v.  Shepherd,  2  W.  Black. 
892 ;  3  Wils.  403. 

The  captain  of  a  merchant  ship  is  liable  in 
trespass,  for  procuring  a  mutinous  seaman  to  be 
flogged  and  imprisoned  in  a  foreign  port  by  the 
local  authorities,  if  he  took  an  active  part  in  tbe 
proceedings,  and  did  not  merely  leave  the  local 
authorities  to  act  as  they  thought  fit  Aitken  v. 
BodweU,  M.  &  M.  68— Tenterden. 

A  master  is  not  liable  in  trespass  for  the  wilful 
act  of  his  servant,  done  without  his  direction  or 
assent ;  but  he  is  liable  to  answer  for  any  damage 
arising  from  the  negligence  or  unskilfulness  of 
his  servant  acting  in  the  course  of  his  employ. 
MManus  v.GrickeU,  1  East,  106 :  and  see  Brucker 
v.  Fromont,  6  T.  R.  659. 

A  stable-keeper,  who  lets  bones  on  hire,  which 
are  injured  by  the  defendant  having  driven  a 
cart  against  them,  should  bring  case  for  the  in- 
jury, and  not  trespass.  Halt  v.  rickard,  3  Camp. 
187 — Ellenborough. 

But  if  his  own  servant  have  the  care  of  the 
horses,  he  may  maintain  trespass.  Dean  v. 
Branthwaite,  5  Eep.  35 — Ellenborough. 

Where  injury  is  occasioned  by  the  carelessness 
and  negligence  of  the  defendant,  the  plaintiff  is 
at  liberty  to  bring  an  aciion  on  the  case,  notwith- 
standing- the  act  be  immediate,  so  long  as  it  is 
not  a  wilful  act  Williams  v.  Holland,  10  Bing. 
112. 

Trespass  lies  for  procuring  by  awe,  fear,  and 
influence,  and  contrary  to  his  own  inclination,  a 
sovereign,  independent,  absolute  prince  to  im- 
prison the  plaintiff  Rafael  v.  Verelst,  2  W. 
Black.  983, 1055. 

If  A.  states  positively  to  tbe  commander  of  a 
pressgang  that  B.  is  liable  to  the  impress  service, 
who  in  truth  is  not  so,  and  B.  in  consequence  of 
this  information  is  impressed,  A.  is  liable  to  an 
action  of  trespass  and  false  imprisonment  at  the 
suit  of  B.  Flewster  v.  RoyU,  1  Camp  187— 
Ellenborough. 

(6)  Injuries  by  Carriages  and  Cattle. 
Where  one  accidentally  drives  hie  carriage 
against  another's  tbe  remedy  is  trespass,  and  not 
case ;  the  injury  being  immediate  upon  the  act 
done,  though  he  were  no  otherwise  blameable 
than  in  driving  on  the  wrong  side  of  the  road  on 
a  dark  night  Leame  v.  Bray,  3  East,  593;  5 
Esp.18. 

An  action  on  the  case,  stating  that  the  defend- 
ant's servant  wilfully  drove  against  the  plaintiff's 
carriage,  whereby  it  was  damaged,  cannot  be 
supported,  and  the  court  will  arrest  thejudgment 
after  verdict    Savignae  v.  Room*,  6  T.  R.  125. 

An  action  on  the  case  for  a  personal  injury,  in 
consequence  of  the  negligent,  careless,  and  im- 
proper driving  of  the  horse  and  chaise  of  the  de- 
fendant against  the  plaintiff:— Held  to  have  been 


In  an  action  for  money  had  and  received,  the 
defendant,  asan  answer  to  the  action,  put  in  one 
part  of  a  deed  of  covenant,  executed  by  the  plain. 
tiff*,  whereby  the  defendant  covenanted  to  pay 
over  ail  monies  received  by  him  on  account  of 
the  plaintiffs;  notice  having  been  given  to  the 
plaintifltf  to  produce  the  counterpart  of  this  deed : 
— Held,  that  the  defendant's  having  possession  of 
the  plaintiff's  part  of  the  deed,  was  presumptive 
evidence  that  he  had  executed  the  counterpart ; 
and  that  this  was  equally  a  ground  of  nonsuit, 
whether  the  counterpart  had  been  lost  or  not 
East  India  Camp.  v.  Lewis,  3  C.  &  P.  358— 
Tenterden. 

4.  Assumpsit  or  Debt. 

In  an  action  for  money  lost  by  stock-jobbing, 
under  7  Geo.  2,  c.  8,  the  plaintiff  declared  in  aa- 
sjompait  instead  of  debt;  the  court  allowed  the 
declaration  to  be  amended  by  changing  its  form 
to  debt  Billing  v.  Flight,  2  Marsh.  124;  6 
Taunt  419 :  and  see  Bitting  y.  Pulley,  2  Marsh. 
125,  il;  6  Taunt  422. 

Where  a  surety  bound  with  his  principal  for 
the  payment  of  money  by  instalments,  takes  a 
bond  as  a  security,  he  cannot  maintain  an  action 
of  assumpsit  Toussaint  v.  Martinant,  2  T.  R. 
100. 

Bat  the  assignee  of  a  Scotch  bond  may  main- 
tain an  action  of  assumpsit  here  against  the 
obligor,  in  his  own- name.  Innes  v.  Dunlop 
fBsrt;,8T.R.595. 

5.  Debt  or  Case. 

A  navigation  act  (34  Geo.  3,  c  53)  empower- 
ed a  company  to  sue  for  calls  u  by  action  of  debt 
or  on  the  case :" — Held,  that  an  action  on  the 
in  tort  lay.  Hnddersfield  Canal  Com.  v. 
7  T.  R.  36. 

6.  Covenant  or  Case. 

Case,  in  nature  of  waste,  will  lie  against  a 
tenant  for  years  after  the  expiration  of  his  term, 
as  well  as  covenant,  for  the  breach  of  those  con- 
tained in  his  lease.  Kinlyside  v.  Thornton,  2  W. 
Black.  1111. 

Case  (not  covenant)  lies  by  the  assignor  against 
the  assignee  of  a  lease,  assigned  by  deed-poll, 
open  his  implied  duty  to  perform  the  covenants 
in  the  original  lease,  although  the  assignor  has, 
by  the  assignment,  parted  with  all  his  interest; 
and  although  assumpsit  might  lie,  case  was  the 
better  form  of  action  for  the  injury  sustained  by 
the  assignor  in  consequence  of  tbe  assignee's, 
breaches  of  covenant  Burnett  v.  Lynch)  8  D.  8c 
R.368;  5B.&C.589. 

7.  Case  or  Trespass* 

(a)  Generally. 

Upon  this  point  the  distinction  is,  that  where 
the  injury  is  immediate  from  an  act  offeree  done 
by  the  defendant,  the  remedy  is  in  trespass;  where 
the  injury  is  only  consequential  to  an  act  before 
done  by  the  defendant,  then  an  action  on  the 
lies.  Leame  v.  Bray,  3  East,  593;  5  Esp, 
TOL.  I.  D 
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Case  or  Trespass, 


proper  in  form;  although  the  evidence  proved 
that  the  act  was  violent,  and  the  injury  which 
resulted,  immediate.  Graham,  B.,  dissentiente. 
Lloyd  v.  Needham,  11  Price,  608. 

An  action  on  the  case,  and  not  an  action  of 
trespass,  is  the  proper  remedy  for  an  injury 
done  to  the  plaintiff's  carriage  by  the  servant  of 
the  defendant  negligently  driving  his  carriage 
against  it    Morley  v.  Gaisford,  2H.  Black.  442. 

It  is  a  direct  trespass  to  injure  the  person  of 
another  by  driving  a  carriage  against  a  carriage 
wherein  such  person  is  sitting,  although  the  last- 
mentioned  carriage  be  not  the  property  nor  in 
the  possession  of  the  person  injured.  Hopper  v. 
Reeve,  7  Taunt  698;  1  Moore,  407. 

A  declaration  in  case  for  driving  a  cart  against 
the  plaintiff's  horse  with  force  and  violence  al- 
leging it  to  have  been  done  "  by  and  through  the 
mere' negligence,  inattention,  and  want  of  proper 
care"  of  the  defendant : — Held  good,  on  demur- 
rer for  not  being  in  trespass.  Sogers  v.  Imble- 
ton,  2  N.  R.  117. 

But  a  plaintiff  cannot  declare  in  case  for  so 
furiously  driving  a  cart,  that  by  the  improper 
conduct  of  the  defendant  it  was  driven  with  great 
force  against  the  plaintiff's  carriage,  per  quod 
the  loss  happened,  his  proper  remedy  being  tres- 
pass.   Day  v.  Edwards,  5  T.  R.  648. 

Trespass  is  also  the  proper  remedy  for  killing 
the  plaintiff's  horse,  though  the  injury  arose 
from  negligence.  Sheldrick  v.  Abery,  1  Esp. 
55 — Kenyon. 

A  declaration  in  case,  against  three  proprie- 
tors of  a  stage  coach,  stated  that  the  coach  was 
under  the  care  of  the  defendants,  and  that 
through  their  negligence  the  coach  ran  against 
the  plaintiff  and  injured  him;  the  evidence  was, 
that  one  of  the  defendants  was  driving  when  the 
accident  happened ;  the  jury  found  that  the  ac- 
cident was  occasioned  by  his  negligent  driving : 
Held,  that  the  plaintiff  might  maintain  case 
against  all  the  proprietors.  Semble,  that  he  might 
have  maintained  trespass  against  the  one  who 
was  driving.  Morcton  v.  Harden,  6  D.  &  R.  275 ; 
4  B.  &  C.  223. 

Where  a  master  and  servant  are  together  in  a 
vehicle,  and  an  accident  occurs,  from  which  an 
immediate  injury  ensues,  the  master  is  liable  in 
trespass  and  not  case,  although  the  servant  was 
driving,  and  not  only  no  evidence  is  given  on  the 
part  of  the  plaintiff  of  any  interference  on  the 
master's  part,  but  the  evidence  on  the  part  of  the 
defendant  distinctly  negatives  any  interference ; 
so  that  the  mere  presence  of  the  master  with  the 
servant  will  constitute  him  a  trespasser,  if  the 
act  of  the  servant  amount  to  a  trespass.  Chand- 
ler v.  Broughton,  1  C.  &,  M.  29. 

(c)  Injuries  to  Ships. 

If  one  ship  run  against  another  by  the  negli- 

Stnce  of  the  pilot,  while  the  owner  is  on  board ; 
e  remedy  against  the  owner  is  an  action  on 
the  case,  and  not  trespass.  Huggett  v.  Montgo- 
mery,2N.R.446. 

But  it  was  held,  at  Nisi  Prius,  that  trespass 


would  lie  where  the  defendant  was  himself  at  the 
helm.  CoveU  v.  Laming,  1  Camp.  497 — EUenb. 

If  A.  wilfully  run  his  vessel  against  B.'s,  and 
damage  ensues,  B.  may  bring  trespass ;  but  if  A. 
so  negligently  steer  his  vessel  that  it  run  foul  of 
B.'s,  then  case  is  the  proper  action.  Ogle  v. 
Barnes,  8  T.  R.  188. 

A  declaration  in  case  for  sinking  a  boat,  which, 
after  averring  a  nonfeasance  as  the  cause,  stated 
the  defendant  to  have  acted  with  great  force  and 
violence  in  accomplishing  the  injury : — Held  suf- 
ficient, on  error  brought  because  it  should  have 
been  trespass,  and  not  case,  and  because  the  two 
actions  were  mixed.  Turner  v.  Hawkins,  1  B. 
&  P.  472. 

If  one  of  a  ship's  crew  does  a  wilful  act  of  in- 
jury to  another  ship,  without  any  direction  from 
or  privity  of  the  master,  trespass  cannot  be  main- 
tained against  the  master,  although  he  was  on 
board  at  the  time.  Bowcher  v.  Noidstrom,  1  Taunt 

568.  m 

(d)  Distresses. 

The  proper  remedy  for  taking  an  excessive  dig. 
tress  is  case  upon  the  statute  of  Marlbridge,  52 
H.  3,  c.  4.  Hutching  v.  Whitaker,  2  Ld.  Ken. 
204;  S.C.  nom.  Hutchins  Y.Chambers,  1  Burr.  58  J. 

Even  though  the  tenant  had  tendered  the  rent 
duo  to  his  landlord  before  the  distress  was  levied. 
Branseomb  (Lady)  v.  Bridges,  2  D.  &,  R.  256 ; 
1  B.  &  C.  145 ;  3  Stark.  171. 

Case  lies,  as  well  as  trespass,  for  an  excessive 
distress  after  tender  of  the  rent  due.  Holland  v. 
Bird,  10  Bing.  15. 

A  tenant,  tendering  his  rent  after  distress  taken, 
but  before  it  is  impounded  or  removod,may  main- 
tain trespass  for  a  subsequent  removal  of  the  dis- 
tress. Virtue  v.  Beasley,  1M.&  Rob.  21 — Parke. 

Trespass  will  not  lie  for  merely  an  irregular 
distress.  Messing  v.  Kemble,  2  Camp.115 — Ellen. 

The  true  construction  of  stat  11  Geo.  2.  c.  19, 
§  19,  is,  that  an  action  of  trespass  or  case  must  be 
brought  with  reference  to  the  nature  of  the  irre- 
gularity.   Id. 

But  trespass  will  lie  for  continuing  on  the  pre- 
mises, and  disturbing  the  plaintiff's  possession 
after  the  time  allowed  by  law.  Winterbourne  v. 
Morgan,  2  Cam  p.  117;  11  East,  395:  &  P.  Ether- 
ington  v.  PoppUweU,  1  East,  139. 

And  trespass,  and  not  case,  is  the  proper  re- 
medy for  taking  goods  under  an  irregular  dis- 
tress since  the  stat  11  Geo.  2,  c  19,  §  19.  Wal- 
lace v.  King,  1  H.  Black.  13. 

Cose  is  not  maintainable  for  detaining  cattle 
distrained  damage  feasant,  where  a  tender  of 
sufficient  amends  was  made  after  the  impound- 
ing. Sheriff  v.  James,  8  Moore,  334 ;  1  Bing. 
341 :  and  see  Anscomb  v.  Shore,  1  Taunt  261 ; 
1  Camp.  285,  290. 

Where  goods  are  distrained  which  are  not  lia- 
ble, an  action  of  trover  may  be  brought  by  the 
owner  without  a  demand  and  refusal.  Ward  v. 
Ventom,  Peakc's  Add.  Cas.  126 — Kenyon. 

(e)  Tortious  Legal  Proceedings, 
Where  a  justice  of  the  peace  maliciously  grants 
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*  warrant  against  a  person  without  any  informa- 
tion upon  a  supposed  charge  of  felony,  the  re- 
medy against  the  justice  is  trespass,  and  not  case. 
Morgan  v.  Hugh**,  2  T.  R  225. 

Upon  an  imprisoment  under  a  warrant  for  fe- 
lony after  an  acquittal,  of  which  the  defendant 
had  notice,  the  proper  action  is  trespass,  and  not 
case.     Webb  v.  Allen  (in  error),  1  Anst.  261. 

Trespass  lies  against  the  attorney  who  had 
sued  oat  the  ca.  sa*  against  the  defendant,  and 
delivered  it  himself  to  the  officer,  who  by  his 
order  arrested  him  thereon.  Barker  v.  Braham. 
2  W.  Black.  866 ;  3  WiLs.  368 :  and  see  Rogers 
t.  Popkxn,  2  Stark.  404. 

But  case,  and  not  trespass,  lies,  for  falsely, 
maliciously,  and  without  any  probable  cause,  pro- 
curing the  warrant  of  a  magistrate  to  search  the 
premises,  and  apprehend  the  person  of  the  plain- 
tiff  on  suspicion  of  felony,  and  thereby  causing 
his  premises  to  be  searched  and  Ins  person  im- 
prisoned. Elsee  v.  Smith  (in  error),  1  D.  &  R. 
97;  2  Chit 304. 

If  A-,  having  been  robbed,  suspect  B.  to  be 
guilty,  and  take  him  and  deliver  him  into  the 
charge  of  a  constable  present,  B.  (if  innocent) 
may  maintain  trespass  against  A.  Stonehouse  v. 
JBUmU,  6  T.  R.  315 :  1  Esp.  272. 

(/)  Crim.  Con.  and  Seduction. 

An  action  for  debauching  plaintiff's  daughter, 
per  quod  servitum  amisit,  is  an  action  of  trespass, 
Woodward  v.  Walton,  2  N.  R.  476. 

Qua?re,  whether  an  action  for  criminal  conver- 
sation is  in  its  nature  an  action  of  trespass  or  on 
the  case.  Macfadxen  v.  Olivant,  6  East,  387 ;  2 
Smith,  486. 

Where  a  declaration  for  seducing  plontifTs 
daughter  was  framed  in  trespass,  but  omitted  the 
words  w  with  force  and  arms :" — Held,  that  the 
objection  was  cured  by  verdict  Parker  v.  Bailey, 
4D.&S.  215. 

The  declaration  for  crim.  con.  held  in  effect  to 
be  in  case,  not  trespass.  Cook  v.  Sayer,  2  Ld. 
""       371. 


(g)  Other  Case*. 

Both  case  and  trespass  will  lie  for  a  voluntary 
waste  committed  by  a  tenant  holding  over  after 
the  expiration  of  a  regular  notice  to  quit  Bur- 
ekdlr.  Homsby,  1  Camp.  360— Ellenborough. 

An  action  on  the  case,  and  not  trespass,  is  the 
proper  remedy  for  nailing  a  board  so  as  to  over- 
hang the  plaintiff's  close.  Pickering  v.  Rudd, 
4  Camp.  219;  1  Stark.  56— Ellenborough. 

So,  for  the  continuance  of  an  act  (as  driving 
holds-feat)  for  which  trespass  lies,  and  in  which 
fcrm  of  action  the  plain  tiff  has  before  recovered. 
Lawrence  v.  Obee,  1  Stark.  22 — Ellenborough. 
&  C.  not  S.  P.  3  Camp.  514. 

Where  the  plaintiffs,  who  were  employed  as 
contractors  to  complete  anavigable  canal,  erected 
a  dam  composed  of  wood  and  earth,  with  the  con- 
sent of  the  owner  of  the  soil : — Held,  that  they 
might  — ■■*■!■»  trespass  against  the  defendants  as 


wrong-doers  for  breaking  and  destroying  the 
same,  and  that  an  action  on  the  case  would  not  lie. 
Dyson  v  CoUiek,  1  D.  &.  R.  225 ;  5  B.  &,  A.  600 

VL — Election  of  Action. 

The  court  of  C.  P.  will  not  compel  a  party, 
who  has  proceeded  both  by  indictment  and  aotion 
for  the  same  assault,  to  make  his  election  upon 
which  he  will  rely.  Jones  v.  Clay,  1  B.  &  P.  191: 
S.  P.  Murphy  v.  CadeU,  2  B.  &  P.  137. 

A  person  who  has  preferred  an  indictment  for 
an  assault,  from  which  he  did  not  suffer  any  per- 
sonal injury,  and  has  suceeded  in  it,  and  has  re- 
ceived from  the  treasury  a  portion  of  the  fine  im- 
posed upon  the  defendant,  is  not  entitled,  in  an 
action  against  the  same  defendant  to  recover 
more  than  nominal  damages.  Jacks  v.  Bell,  3  C. 
&  P.  316— Tenterden. 

The  plantiff  being  indicted  for  felony,  sued  a 
banker  for  money  the  plaintiff  had  paid  him, 
which  was  surmised  to  be  the  produce  of  the  fe- 
lony ;  the  Court  of  C.  P.,  on  application,  will  give 
time  to  plead  in  a  month  after  the  trial  of  the  in. 
dictment    Deakin  v.  Praed,  4  Taunt  825. 

After  an  acquittal  of  the  defendant  upon  an  in- 
dictment for  a  felonious  assault  upon  the  plaintiff 
by  stabbing  him,  the  plaintiff  may  maintain  tres- 
pass to  recover  damages  for  the  civil  injury,  if  he 
be  not  shown  to  have  colluded  in  procuring  such 
acquittal.    Crosby  v.  Leng,  12  East,  409. 

A  plaintiff  was  put  to  his  election  where  suing 
in  the  Court  of  Chancery,  and  in  a  foreign  court 
of  law.     Pieters  v.  Thompson,  Coop.  C.  C.  294. 

Where  a  vessel  is  seized  and  returned  forfeited 
for  smuggling,  and  the  seizing  officer  also  prose- 
cutes in  the  Admiralty  as  for  a  prize,  the  Court 
of  Exchequer  will  not  make  him  elect  Att.  Gen. 
v.  Appleby,  3  Anst.  863. 

VII. — Abatement  of  Action. 

1.  By  Death  of  Panics. 

What  Proceedings  abate.] — Where  the  cause  of 
action  is  money  due,  or  a  contract  to  be  per- 
formed, gain  or  acquisition  by  the  labour  or  pro- 
perty of  another,  or  a  promise  by  a  testator  ex- 
pressed or  implied,  the  action  survives  against  the 
executor ;  otherwise,  if  it  be  a  tort,  or  arises  ex- 
delicto,  supposed  to  be  by  force,  and  against  the 
peace.    Hambly  v  Trott,  Cowp.  375. 

An  action  for  libel  abates  by  the  death  of  the 
plaintiff  after  the  signing  of  interlocutory  judg- 
ment, and  execution  of  a  writ  of  inquiry,  but  be- 
fore the  next  day  in  bank.  Ireland  v.  Champneys, 
4  Taunt  384. 

The  stat  17  Car.  2,  c.  8,  which  enacted,  that 
in  certain  cases  a  suit  shall  not  be  abated  by  the 
death  of  either  party  between  verdict  and  judg- 
ment, does  not  apply  to  cases  of  nonsuit  Dow- 
biggen  v.  Harrison,  10  B  &  C.  480. 

The  plaintiff,  being  nonsuited,  obtained  a  rule 
nisi  for  a  new  trial :  afterwards,  and  before  the 
rule  came  on  for  argument,  the  defendant  died ; 
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Held,    that    the   suit  did   not  thereby  abate. 
Bull  v.  Price,  5  M.  &,  P.  10 ;  7  Bing.  937. 

If  an  ejectment  be  against  two,  and  one  die 
after  issue  joined,  but  before  trial,  the  death  mutt 
be  suggested  on  the  roll ;  but  the  judgment  need 
not  say  quod  querens  nil  capiat  per  biuam  against 
the  dead  defendant;  and  it  is  not  to  be  for  a 
moiety  only,  bat  that  he  recover  his  term.  Far 
▼.  Derm,  1  Burr.  362. 

Where  husband  and  wife  commenced  an  action 
for  money  lent  by  the  wife  before  marriage,  and 
she  died  pending  the  action : — Held,  that  it  there- 
by abated,  and  that  defendant  could  not  afterwards 
have  judgment  as  in  case  of  nonsuit  Checchi  v. 
Powell,  6  B.  &  C.  253 ;  9  D.  &  R.243. 

The  8  &  9  W.  3,  c  11,  $  7,  applies  to  writs  of 
error,  and  therefore  a  writ  of  error  does  not  abate 
by  the  death  of  one  of  several  plaintiffs  in  error. 
Clark  v.  Rippon,  IB.  Sl  A.  586. 

A  writ  of  error  was  brought  in  K.  B.  in  the  life 
of  King  George  I.  but  was  not  argued  till  after 
the  accession  of  King  George  II.  when  the  judg- 
ment was  affirmed :  on  a  writ  of  error  in  par- 
liament this  judgment  was  reversed :  it  being 
held  that  the  first  writ  of  error  (the  king  being  the 
sole  plaintiff  in  the  cause),  was  absolutely  abated. 
Armagh  (Archbishop)  v.  Att.  Gen.  3  Bro.P.  C. 
507. 

Though  a  writ  of  error  abate  by  the  death  of 
the  plaintiff  in  error,  before  it  be  returned  and 
certified,  yet  execution  cannot  afterwards  be 
issued  on  the  judgment  without  the  leave  of  the 
court  Xinjiasra^/rfrd)  v.  Lyotf,  7  East,  296;  3 
Smith,  280. 

Therefore  the  court  refused  leave  for  the  plain- 
tiff below  to  issue  a  test,  fi.  fa-,  tested  in  the  last 
term  on  the  return  day  of  the  original  fi.  fa., 
which  was  after  the  allowance  and  service  of  the 
writ  of  error.    Id, 

Where  an  action  is  brought  on  a  judgment  re- 
covered in  K.  B^  and  after  the  judgment  the  de- 
fendant brings  a  writ  of  error,  and  obtains  a  rule 
to  stay  proceedings  in  the  mean  time,  and  the 
plaintiff  dies  before  judgment  affirmed,  the  court 
will  not  permit  judgment  to  be  entered  nunc  pro 
tunc.    Botes  v.  Lockwood,  1 T.  R.  637. 


Death  before  Judgment.]-Where  the  defendant 
died  before  the  time  given  to  plead  expired,  and 
judgment  was  signed  after  with  process  thereon : 
Held  irregular.     Wallop  v.  Jewiu,  1  Wils.  315. 

The  death  of  the  defendant  between  the  com- 
mission-day  and  day  of  trial  is  not  a  ground  for 
setting  aside  a  verdict  for  the  plaintiff  Jacobs 
▼.  Minieoni,  7  T.  R.  31. 

If  a  defendant  die  on  the  night  before  thel  trial 
of  a  cause  at  the  sittings  in  term,  a  verdict  ob- 
tained in  soch  cause,  and  the  judgment  entered 
up  thereon,  will  be  set  aside  upon  application  to 
the  court    Taylor  v.  Harris,  3  B.  &  P.  549. 

Where  a  plaintiff  dies  after  verdict  but  before 
judgment,  it  must  be  entered  as  of  the  term,  the 
plaintiff  having  lived  over  the  day  in  bank.  Bar- 
ker v.  Steers,  1  Ld.  Ken.  37a 


ant,  and  the  defendant  does  not  enter  up  judgment 
within  two  terms  after  the  verdict,  the  Court  of 
C.  P.  have  no  authority  to  permit  it  to  be  entered 
up  afterwards  nunc  pro  tunc.  Copley  v.  Day,  4 
Taunt  702. 

Where,  at  the  Spring  Assizes,  1826,  a  cause 
was  referred,  a  verdict  having  been  taken  for  the 
plaintiff,  subject,  as  to  damages,  to  an  award,  and 
the  arbitrator  published  his  award,  which,  in  the 
Michaelmas  term  following,  was  set  aside ;  after 
which,  in  Hilary  term,  plaintiff  obtained  a  rule 
nisi  to  issue  execution,  unless  the  defendants 
would  consent  again  to  refer  the  cause,  which  rule 
was  discharged : — Held, the  plaintiffhaving  died 
in  Sept,  1826,  that  the  court  had  no  power  to 
grant  an  application  made  in  Hilary  term,  that 
judgment  might  be  entered  up  as  of  the  Michael- 
mas term  preceding.  If  the  plaintiff  die  after 
verdict  for  him,  and  no  judgment  is  entered  np 
within  two  terms  after  the  verdict,  the  court  will 
not  interfere,  and  permit  it  to  be  entered  nunc 
pro  tunc,  where  laches  are  imputable  to  the  party 
interested  in  the  judgment  Lawrence  v.  Hodg- 
son,  1 Y.  &  J.  368. 

If  a  defendant  die  pending  the  argument  on  a 
point  reserved,  on  which  judgment  of  nonsuit  is 
afterwards  given,  his  representatives  are  entitled, 
upon  application  to  the  court,  to  enter  up  the 
judgment  of  the  term  next  after  the  trial,  that 
they  may  get  the  costs  of  the  nonsuit  Toulmin 
v.  Anderson,  1  Taunt  385. 

Proceedings  allowed  by  the  court  to  be  carried 
on  by  consent  after  the  plaintiff's  death  since  the 
first  day  of  term  after  verdict,  and  the  judgment 
to  be  entered  as  in  his  lifetime.  Pond  v.  King, 
1  Wils.  124. 

Where  a  plaintiff  dies  after  a  verdict,  and  before 
the  day  in  bank,  although  the  judgment  be  right, 
yet  a  sci.  fa.  must  be  awarded  before  execution. 
Earl  v.  Brown,  1  Wils.  302. 

A  verdict  was  taken  for  the  plaintiff  in  Hilary 
term,  1832,  by  consent,  subject  to  a  reference : 
the  arbitrator  made  an  award  in  favour  of  the 
plaintiff  after  the  expiration  of  Easter  term ;  the 
defendant  having  died  in  the  meantime;  on 
motion  made  in  the  following  Michaelmas  term, 
the  court  allowed  judgment  to  be  entered  nune 
pro  tunc,  as  ofTrinity  term,  notwithstanding  more 
than  two  terms  had  elapsed  since  the  verdict  was 
taken.    Miller  v.  Spurn,  2  M.  &  Scott,  730. 

An  executor  may,  under  the  stat  17  Car.  2,  c 
8,  s.  1,  enter  up  judgmunt  on  a  verdict  obtained 
by  his  testator  in  an  action  for  libel.  Palmer  v. 
Cohen,  2  B.  &  AdoL  96a 

Death  after  Judgment.] — A  judgment  may 
be  entered  up  for  a  defendant  as  of  the  term 
when  pronounced  if  he  was  then  alive,  though 
he  may  have  died  afterwards.  Norwich  {Mayor) 
t>.  Berry,  4  Burr.  2277;  S.  C.  not  &  P.  1  W. 
Black.  696. 

A  cognovit  was  given  on  the  8th  Feb.  in 
Hilary  term,  with  a  defeasance  for  payment  on 
the  1st  April  ensuing,  and  defendant  died  in  Hi. 
lary  vacation,  before  1st  April: — Held,  that  a 


judgment  entered  up  on  the  10th  April,  in  Hilary 
If  the  plaintiff  die  after  verdict  for  the  defend- 1  vacation,  after  defendant's  death,  was  regular,  an 
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relating  to  the  first  day  of  Hilary  term.   Calvert 
t.  TssSia,  5  Bing,  1 ;  2  M.  &  P.  1. 

Defendant  in  Execution.] — Where  a  defendant 
has  been  once  charged  in  execution : — Held,  that 
upon  the  death  of  the  plaintiff,  his  executor*  were 
not  bound  Id  revive  the  judgment  by  sci.  fa,  or  to 
charge  the  defendant  in  execution  de  novo.  King 

t.  MiUet,  and  Combrune  v. ,  1  Tidd's  Prac. 

370. 

Hie  Court  of  C  P.  will  discharge  a  defendant 
oat  of  custody  in  execution  after  the  plaintiff's 
death,  if  it  appear  that  the  next  of  kin  do  not  in- 
tend to  take  out  administration  on  service  of  the 
rule  nisi  on  the  next  of  kin.  Parkinson  v.  Hor- 
lack,  2  N.  R.  340. 

So  that  court  will  discharge  a  defendant  out  of 
custody,  who  is  in  execution  at  the  suit  of  a 
plaintiff  some  time  since  deceased,  on  whose  part 
no  will  has  been  proved,  nor  any  administration 
granted ;  and  whose  family,  on  notice  of  a  mo- 
tion for  the  above  purpose,  declines  interfering. 
Bnmghton  v.  Martin,  1  B.  &,  P.  176. 

But  they  refused  to  discharge  a  defendant  out 
of  custody  in  execution  at  the  suit  of  a  plaintiff, 
although  the  application  was  not  made  until 
eighteen  months  after  the  death  of  the  latter ;  it 
appearing  that  he  had  appointed  executors  who 
were  still  alive,  and  had  not  assented  to  the  dis- 
charge.   Dansford  v.  Oouldsmith,  8  Moore,  145. 

The  plaintiff  having  charged  the  defendant  in 
execution,  died ;  the  defendant's  wife  took  out 

administration  to  the  plaintiff;  then  the  court       

ordered  the  defendant  to  be  discharged  out  ot  |  defendant  pleaded  that  the  judgment"  was"  en- 
custody,  saying,  that  the  plaintiff's  attorney  had ,  tered  up  on  a  warrant  0f  attorney  given  to  the 
no  lien  on  the  iudgment  for  his  costs.  Pyne  v.  |  piamtiff  to  secure  payment  of  a  bond :  that  after 
Brie,  8  T.  R.  407.  the  bond  and  warrant  of  attorney  were  given,  and 

Where  administration  had  been  taken  out  to  i  before  the  judgment  was  entered  up,  the  plaintiff 
the  plaintiff's  effects,  the  court  refused  to  dis- ,  became  bankrupt,  and  the  debt  in  question  was 
charge  a  defendant  out  of  custody  in  execution, '  vested  in  his  assignee,  who  had  brought  an  ac- 
after  the  death  of  the  plaintiff,  although  the  ad-  tion  on  the  judgment  before  that  commenced  by 
ministratrix  and  his  assignees  (he  having  also ,  the  plaintiff,  and  that  the  same  was  still  depend- 

"  ing : — Held,  that  the  plaintiff  was  the  person  by 
whom  the  judgment  ought  to  have  been  entered 
up,  though  after  his  bankrupcy ;  that  in  so  doing, 
and  in  bringing  the  action,  he  might  be  consider- 
ed as  a  trustee  for  his  creditors ;  and  the  pendency 
of  the  other  action  as  here  pleaded  was  no  de- 
fence.   Gwinnett  v.  Carroll,  1  B.  &  Ado!.  459. 

3.  By  Marriage  of  Feme  Sole. 

When  a  woman  is  sued  as  a  feme  sole,  and 
between  process  and  appearance  marries: — 
Held,  on  error  brought,  that  the  writ  did  not 
abate.  Anon,  Lofft,  27. 

After  interlocutory  judgment  against  a  feme 
upon  a  contract  she  marries;  yet  the  plaintiff 
may  proceed  to  judgment  and  execution  against 
her,  without  joining  the  husband  by  scire  facias ; 
and  a  capias  ad  satisfaciendum  against  her  fol- 
lowing the  judgment  is,  at  all  events,  regular, 
though  the  plaintiff  had  notice  of  the  marriage 
before.  Cooper  v.  Hunehin,  4  Blast,  521 ;  1  Smith, 
282. 

Ejectment  against  a  feme  sole  who  married  be- 
fore trial,  and  verdict  and  judgment  against  her 


names,  to  compel  an  assigment  till  some  judg- 
ment be  given,  and  then  it  must  be  done  imme- 
diately ;  but  they  should  go  on  with  the  writ  of 
error  in  the  bankrupt's  name  till  judgment 
Kretehman  v.  Beyer  (in  error),  1  T.  R.  463. 

By  the  bankruptcy  of  the  plaintiff  pending  an 
account,  the  suit  is  abated.  Williams  v.  Kinder, 
4  Yes.  jun.  387. 

Where  there  are  two  plaintiffs,  and  one  of 
them  only  becomes  bankrupt,  the  bill  may  be 
dismissed  upon  the  usual  motion.    Caddick  v. 

Mason,  1  Simon,  501. 

Proceedings  shall  not  be  stayed  because  the 
defendant  had  become  bankrupt  James  v.  Pen- 
rice,  Lofit,  65. 

Where  a  plaintiff  became  bankrupt  after  inter- 
locutory judgment,  and  writ  of  inquiry  awarded, 
which  was  executed  in  his  own  name,  it  was  held 
good  without  suing  out  a  sci.  fa.  at  the  suit  of 
his  assignees.  BibUns  v.  Mantel,  2  Wils.  358. 

Where  a  plaintiff  was  discharged  after  verdict, 
under  an  insolvent  act : — Held,  by  K.  R,  that  his 
assignees  might  make  use  of  his  name  in  enter- 
ing up  judgment  and  taking  out  execution.  Ab. 
bis  v.  Barnard,  2  Tidd's  Prac.  967. 

Where  a  plaintiff  replied  bankruptcy  to  part  of 
the  defendant's  plea  and  demurred  as  to  the  rest, 
upon  which  there  was  a  joinder  in  demurrer ; 
the  defendant  could  not  avail  himself  of  the  bank- 
ruptcy to  deprive  plaintiff  of  his  judgment  on  de- 
murrer. Davis  v.  Penton,  9D.&R.  369. 

To  an  action  of  debt  on  an  Irish  judgment,  the 


bankrupt)  disclaimed  all  interest  in  the 
action,  having  merely  sued  as  a  trustee.  Father- 
giU  v.  Wafcm,l  M.  &  P. 743;  4Bing.  711. 

The  administratrix  being  herself  competent  to 


2.  By  Bankruptcy. 
Between  interlocutory  and  final  judgment, 
the  plaintiff  became  a  bankrupt  and  sued  out  ex- 
ecution in  his  own  name,  and  the  Court  of  K.  B. 
refused  to  set  aside  the  proceedings,  as  an  action 
does  not  abate  by  the  plaintiff's  becoming  a 
bankrupt     Waugh  v.  Austen,  3  T.  R.  437. 

Bat  the  proper  course  is  for  the  assignees  to 
proceed  to  final  judgment  in  his  name,  and  then 
sue  out  a  sci.  fa.  to  make  themselves  parties  in 
order  to  have  execution.  Hewitt  v.  ManteU,  2 
Wik.  372. 

So  where  he  becomes  bankrupt  pending  a  suit 
in  error.  Kretehman  v.  Beyer  (in  error),  1.  T.  R. 
463. 

The  plaintiff,  after  judgment  and  a  writ  of 
error  allowed,  having  become  a  bankrupt,  his 
Bssignocs  cannot  sue  out  a  set  fa.  in  their  own 


82 


[ACTION  AND  SUIT— AFFIDAVIT] 


by  her  original  name :— Held,  that  it  was  regular 
to  issue  an  habere  facias  possessionem  and  6.  fa. 
against  her  by  the  same  name,  though  the  fi.  fa. 
was  inoperative.  Doe  d.  Taggart  v.  Butcher,  3 
M.  &,  S.  557. 

And  the  Court  refused  to  set  aside  the  writ  of 
execution,  because  the  husband  was  not  joined. 
Id. 

ACT  OF  PARLIAMENT-H&e  Statute. 
ADMINISTRATOR— See  Executor. 


ADMIRALTY— See  Inferior  Court. 


ADMISSIONS— Set  Evidence. 


ADULTERY— See  Husband  and  Wife. 


ADVERTISEMENTS— See  Bankrupt- 
Defamation. 


.  ADVOWSON— See  Ecclesiastical  Law. 


AFFIDAVIT. 
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(a)  Generally,  22. 
(6)  Setting  aside  award*— See  Arbi- 
tration. I 
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2.  By  whom  made,  23. 

3.  Contents,^. 
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III.  Stamps  on.— Sec  Revenue. 


1.  On  Motions  and  Rules. 

1.  How  intituled. 

(a)  Generally. 

Name*  of  Parties.] — In  affidavits  to  show  cause 
against  a  rule,  the  christian  as  well  as  surnames 
of  all  parties,  plaintiffs  as  well  as  defendants, 
must  be  inserted  in  the  title.    Fores  v.  Diemar, 

7  T.R.  661;  2  East,  182:    SP.Noelv , 

1  Smith,  457. 

So  an  affidavit  in  support  of  a  rule  to  set  aside 
the  service  of  a  writ  for  irregularity,  in  an  action 
against  three  persons,  must  be  intituled  with 
the  names  of  all  the  defendants.  Anon.  1  Chit 
728,  n. 

An  affidavit  intituled  in  the  name  of  the  plain- 
tiff against  "B.  and  another,'*  as  defendants, 
was  held  defective,  as  it  should  have  described 
such  defendants.  Doe  d.  Spencer  v.  Want,  2 
Moore,  722. 

So  affidavits  intituled  "A.  B.  and  others  against 
C.  D."  (without  setting  out  the  names  of  all  the 
plaintiffs  in  the  cause)  cannot  be  read  in  showing 
cause  against  a  rule ;  but  the  court  will  not  make 
the  rule  absolute  with  costs  upon  such  an  objec- 
tion.   BuUman  v.  Callow,  1  Chit  727. 

The  intituling  of  an  affidavit  by  describing  the 
plaintiff,aa  "gent  one,  &c."the  plaintiff  not  being 
an  attorney,  does  not  vitiate  the  affidavit,  but  the 
description  may  be  rejected  as  surplusage.  Reeves 
v.  Crisp,  6  M.  &  S.  274. 

Affidavits  intituled  in  a  cause,  without  giving 
the  plaintiff  the  addition  of  "  assignee,1'  cannot 
be  used  in  a  cause  where  the  plaintiff  sues  as 
assignee.     Wright  v.  Hunt,  1  DowL  P.  C.  457. 

Where  in  an  affidavit  the  plaintiff  in  the  title 
was  styled  "  assignee,"  without  further  explana- 
tion, it  was  held  bad.  Steyner  v.  CottreU,  3 
Taunt  377. 

In  a  non-bailable  action  against  two,  one  de- 
fendant may,  before  declaration,  well  style  his 
affidavits  "  in  a  cause  of  A.  against  B.,  who  is  sued 
with  C."    Mackenzie  v.  Martin,  6  Taunt  286. 

If  a  plaintiff  join  several  defendants  in  one 
common  process,  one  upon  whom  it  is  regularly 
served  applying  before  declaration  to  set  it  aside, 
may  intitule  his  rule  and  affidavit  in  a  cause  of 
the  plaintiff  againsthimself  only.  Dandv.Bame*, 
6  Taunt.  5 ;  1  Marsh.  403. 

If  affidavits  which  require  a  title  be  put  in 
without,  the  court  cannot  take  any  notice  of  them 
though  the  counsel  on  the  other  side  do  not  wish 
to  take  the  objection.  Owen  v.  Hurd,  2  T.  R. 
644. 

Name  of  Court.] — In  C.  P.  a  rule  was  dis- 
charged, because  the  affidavit  on  which  the  rule 
nisi  was  obtained  was  not  intituled  in  any  court, 
the  words  "  in  the"  only  being  prefixed.  Osborn 
v.  Tatum,  1  B.  &  P.  271. 

Affidavits  not  intituled  in  K.  B.,  and  sworn 
before  a  commissioner,  &c.,  without  stating  him 
to  be  a  commissioner  of  that  court,cannot  be  read ; 
but  those  sworn  in  court,  or  before  a  judge  of  the 
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court,  though  not  intituled  "In  the  King's 
Bench,"  may  he  read.  Rex  v.  Hare,  13  East, 
189 ;  and  see  Howard  v.  Brown,  4  Bing.  393. 

An  affidavit  on  a  motion  was  intituled  in  the 
•* Common  Place:" — Held,  sufficient  Rolfe  v. 
Burke,  12  Moore,  29a 

Now  by  a  late  rule,  an  affidavit  sworn  before  a 
judge  of  any  of  the  courts  of  K.  R,  C.  P.,  or  Ex- 
chequer, shall  be  received  in  the  court  to  which 
such  judge  belongs,  though  not  intituled  of  that 
court,  but  not  in  any  other  court,  unless  intituled 
of  the  court  in  which  it  is  to  be  used.  Reg.  Gen, 
K.R,GP,  and  Excheq.  H.  T.  2  W.  4,  1 
Dowl.  P.  C.  184 ;  8  Bing.  288 ;  1  M.  $  Scott, 
415;  3  R  &  Adol.  375;  2  C  &  J.  168 ;  2  Tyr. 
341 ;  4  Bligfa  N.  S.  593. 

Criminal  Informations.] — All  affidavits  on  mo- 
tions for  leave  to  file  criminal  informations  must 
not  be  intituled ;  and  if  they  arc  they  cannot  be 
read.    Rex  v.  Robinson,  6  T.  R.  642. 

Nor  need  the  affidavits  produced  on  showing 
cause  against  a  rule  Rex  v.  Harrison,  6  T.  R.  60. 

Semble,  that  such  affidavits  might  or  might 
not  be  intituled.    Id. 

But  all  affidavits  made  after  the  rule  is  made 
absolute,  must  be  intituled.  Rex  v.  Robinson,  6 
T.  R  642. 

Other  Cases,] — In  moving  for  a  rule  nisi  for  a 
certiorari  the  affidavit  must  not  be  intituled  in 
Ex  parte  Nokro.  1  R  &  C.  267. 


Where  a  motion  is  made  in  a  cause  removed  to 
K.  R  by  writ  of  error,  the  affidavit  must  be  inti- 
tuled in  the  cause  in  errror,and  not  in  the  original 
cause.  GandeUv.  Rogier, 7  D  &  R  259;  4  B. 
&C.662. 

An  affidavit  to  verify  a  plea  pluis  darrein  con- 
tinuance, which  refers  to  the  plea  which  was  in- 
tituled in  the  cause,  was  held  sufficient  without 
being  itself  specially  intituled.  Prince  v.  NichoU 
sen,  1  Marsh.  70;  5  Taunt  323. 

In  entering  up  judgment  on  an  old  warrant  of 
attorney,  the  affidavit  may  be  properly  intituled 
in  a  cause.  Sswerby  v.  Woodroffe,  1  B.  &.  A.  567; 
1  Chit  315  (a):  and  seo  1  R&  A.  568,  n.  And 
see  also  Wa**ant  of  Attorney,  where  all  the 
are  collected. 


2.  By  whom  made,  t 

An  affidavit  of  merits  must  appear  to  have  been 
made  either  by  the  party  himself,  or  his  attorney 
or  agent    Morris  v.  Hunt,  1  Chit  97. 

And  it  cannot  be  sworn  to  by  a  third  person. 
▼.  Middlesex  {Sheriff),  1  Chit  732. 


Bat  it  may  be  made  by  the  managing  clerk  to 
the  defendant's  attorney,  who  may  know  more  of 
the  cause  than  the  attorney  himself.  Anon,  1 
Smith,  61. 

Held  also,  in  C.  P.  that  any  person  other  than 
the  defendant  making  an  affidavit  of  merits,  must 
show  in  his  affidavit  that  he  is  either  the  defen- 
dant's attorney  or  his  managing  clerk.  Neesom 
v.  Whytoek,  3  Taunt  403. 

An  affidavit  of  merits  to  set  aside  a  judgment  Is 


sufficient,  if  sworn  by  the  agent  of  the  country 
attorney,  on  information  and  belief,  if  the  facta 
are  uncontradicted.  Johnson  v.  PoppleweU,  2  Tyr* 
715. 

It  is  not  a  sufficient  objection  to  an  affidavit 
that  the  party  who  made  it  was  convicted  of  per- 
jury, unless  such  conviction  was  followed  by 
judgment    Lee  v.  Oansell, Cowp.  3. 

Nor  is  a  conviction  for  conspiracy.  Park  v. 
Strockley,  4  D.&  R.  144. 

3.  Contents, 

Certainty  required,"] — Where  the  meaning  is 
plain,  mere  ungrammatical  construction  will  not 
vitiate.    Anon,  Lofft,  274. 

Nor  are  clerical  errors  and  bad  spelling  suf- 
ficient ground  of  rejection.  Bromley  v.  Fosiery 
1  Chit  562. 

Such  as  "  defendant*1  instead  of  M  deponent," 
or  u  court"  instead  of  "office,"  where  the  mean- 
ing is  clear ;  otherwise,  where  the  mistake  leaves 
the  meaning  doubtful.    Anon,  1  Chit  562,  n. 

But  an  affidavit  stating  that  deponent  served 
a  party  with  a  ••  true,"  omitting  the  word  M  copy," 
of  the  declaration  in  ejectment,  is  bad.    Id. 

That  an  affidavit  is  so  framed  that  perjury 
could  not  be  so  assigned  thereon,  is  a  defect  not 
to  be  cured  by  waiver.  Watson  v.  Walker,  1 M. 
&  Scott,  437. 

In  the  statement  of  a  particular  date  in  an 
affidavit,  where  that  date  is  essential,  it  must  be 
stated  positively.     WiUes  v.  James,  1  Dowl.  P. 

C.498. 

In  the  Exchequer,  an  affidavit  of  the  service  of 
a  rule,  by  which  it  is  not  intended  to  bring  the 
party  into  contempt,  need  not  state  that  the  ori- 
ginal rule  was  shown  at  the  time  of  service* 
Farnstone  v.  Taylor,  2  Y.  &  J.  30. 

Name  and  Addition  of  Deponent,] — The  addi- 
tion of  every  person  making  an  affidavit  shall  be 
inserted  therein.  Reg,  Gen,  K.  R,  C.  P.,  and  Ex., 
H.T.2W.4.1  Dowl.  P.  C.  184 ;  8  Bing.  289 ; 
1  M. &  Scott, 416 ;  3  B.  &  Adol.  375 ;  2C.&  J. 
169 ;  2  Tyr.  341 ;  4  Bligh,  N.  S.  593. 

It  is  not  sufficient  in  an  affidavit  by  the  de- 
fendant in  a  cause,  to  describe  him  as  the  above 
named  defendant,  without  any  other  addition. 
Latoson  v.  Case,  1  C.  &  M.  481. 

It  is  not  necessary  that  an  affidavit  made  by 
the  defendant  in  the  cause,  stating  his  abode  and 
styling  him  defendant,  should  also  contain  the 
addition  of  his  degree.    Anon,  6  Taunt  73. 

An  affidavit  made  in  this  country  to  verify  the 
handwriting  of  a  British  vice-consul  abroad,  be- 
fore whom  an  affidavit  of  debt  was  made,  must 
contain  the  addition  of  the  deponent  ThurU  v. 
Faber,  1  Chit  465,  721. 

Affidavit  of  Merits.']— An  affidavit  that  the  de- 
fendant is  advised  and  believes  he  has  a  good 
defence  to  the  action,  will  not  satisfy  the  condi- 
tion of  a  rule  which  requires  him  to  swear  to  a 
good  defence  M  on  the  merits."  Pringle  v.  Mar- 
sack,  1  D.  &  R.  155. 
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An  affidavit  of  merits  most  be  a  belief  of 
good  defence  on  the  merits.  Westerley  v.  Kemp, 
I  Tyr.  261. 

An  affidavit  by  the  defendant's  attorney,  that 
he  had  laid  the  defendant's  case  and  evidence 
before  counsel,  who  had  advised  that  be  had  a 
good  defence,  is  not  a  sufficient  affidavit  of  merits. 
Crosby  v.  Dames,  1  Price,  P.  C.  61. 

Irrelevant  and  impertinent  Matter,] — Where 
affidavits  contain  irrelevant  matter,  the  court  will 
direct  the  Master  to  ascertain  what  parts  are 
material  to  brinjr  the  question  in  dispute  before 
the  court,  and,  m  his  taxation  to  allow  costs  to 
the  parties  making  the  affidavits  for  such  parts 
only  as  are  material,  and  to  the  opposite  party 
the  costs  occasioned  by  the  irrelevant  matter. 
Cassen  v.  Bond,  2  Y.  &  J.  531. 

If  affidavits  are  made  to  run  to  a  very  imper- 
tinent and  unnecessary  length,  the  Court  of  Ex- 
chequer  will  make  the  party  filing  them  pay  a 
proportionate  port  of  the  costs.  Ex  parte  Henllan, 
7  Price,  594. 

Affidavits  containing  general  slanderous  state- 
ments injurious  to  the  character  of  bail,  cannot 
be  received.    Sanderson's  Bail,  1  Chit  676. 

4.  Before  loaom,  and  where  sworn. 

Commissioners.] — No  commission  for  taking 
affidavits  in  the  Court  of  King's  Bench  can  be 
issued  to  any  person  practising  as  a  conveyancer, 
unless  such  person  be  also  an  attorney  or  soli- 
citor of  one  of  the  Courts  at  Westminster ;  and 
no  such  commission  can  issue  without  an  affida- 
vit, made  by  the  person  intended  to  be  named 
therein,  that  he  is  not,  and  doth  not  intend  to  be- 
come a  practising  conveyancer ;  and  that  he  is 
an  attorney  or  solicitor  duly  enrolled  in  one  of 
the  said  courts,  and  hath  taken  out  his  certificate 
for  the  current  year.  Reg.  Gen.  K.  B.  H.  T.  3 
&  4  Geo.  4, 2  D.  &  R.  438 ;  1  a  &  C.  28a 

And  attorneys  and  solicitors  duly  enrolled,  and 
practising  in  any  of  the  courts  of  Great  Sessions 
in  Wales,  or  in  either  of  the  counties  palatine  of 
Chester,  Lancaster,  or  Durham,  must  be  com- 
prised within  the  above  rule  of  Hilary  term,  3  & 
4  Geo.  4,  in  like  manner  as  attorneys  or  solicitors 
of  the  courts  of  Westminster.  Reg.  Gen.  K.  B. 
E.T.4  Geo.  4, 2  D.  &  R.  870;  1  B. &  C.  656. 

An  affidavit  of  the  acknowledgment  of  bail  is 
properly  sworn  before  a  commissioner,  for  the 
purpose  of  taking  boil.    Anon.  2  Y.  8c  J.  101. 

Party's  own  Attorney.'] — No  affidavit  of  the 
service  of  process  shall  be  deemed  sufficient,  if 
made  before  the  plaintiff's  own  attorney,  or  his 
clerk.  Beg.  Gen.  K.  B.  C.  P.  8c  £x.  H.  T.2 
W.4, 1  DowL  P.  C.  184;  8  Ring.  288;  1  M.  & 
Scott, 415 ;  3  B.  &  Adol.374;  2  C.  &  J.  168;  2 
Tyr.  341 ;  4  Bligh,  N.  &  593. 

An  affidavit  to  ground  a  motion  for  a  rule  nis 
cannot  be  sworn  before  the  attorney  for  the  party, 
or  his  partner ;  and  a  rule  obtained  on  such  an 
affidavit  will  be  discharged  with  costs.  Battr. 
Vaisey,!  Price,  116. 

The  court  will  in  no  case  issue  an  attachment 
against  a  party  at  the  suit  of  another,  where  the 


affidavits  on  which  the  motion  is  founded  an 
sworn  before  the  agents  of  the  prosecutor.  Bex 
v.  Wallace,  3  T.  R.  403. 

But  an  affidavit  sworn  before  a  commissioner 
employed  as  clerk  to  the  attorney  in  a  cause,  in 
his  character  of  clerk  to  the  commissioners  for 
the  sale  of  the  land-tax  is  good.  GoodtUU  d. 
Pye  v.  Badtitle,  8  T.  R.  638. 

An  affidavit  stating  that  the  defendant  had 
been  discharged  under  an  Insolvent  Debtors'  Act, 
cannot  be  sworn  before  his  own  attorney  in  the 
cause.    Jenkins  v.  Mason,  3  Moore,  325. 

If  a  rule  be  obtained  on  affidavits  of  a  party, 
sworn  before  his  own  attorney  in  the  cause,  the 
Court  of  Common  Pleas  will  discharge  it  with 
costs.    Hopkinson  v.  Buckley,  8  Taunt.  74. 

Affidavits  of  the  service  of  declarations  in  eject- 
ment may  be  sworn  before  the  attorney  in  the 
cause.    Doe  d.  Cooper  v.  Roe,  2  Y.  &  J.  284. 

Where  an  agent  in  town,  or  an  attorney  in  the 
country,  is  on  attorney  on  the  record,  an  affidavit 
sworn  before  the  attorney  in  the  country  shall 
not  be  received ,  and  an  affidavit  sworn  before  an 
attorney's  clerk  shall  not  be  received  in  cases 
where  it  would  not  be  receivable  if  sworn  before 
the  attorney  himself;  but  this  rule  shall  not  ex- 
tend to  affidavits  to  hold  to  baiL  Reg.  Gen.  K. 
B.,  C.  P.,  &  Ex.,  H.  T.  2  W.  4, 1  Dowl.  P.  C. 
184;  8  Bing.  289;  1  M.  &  Scott,  416;  3  B  & 
Adol.  375;  2  C.  &  J.  169 ;  2  Tyr.  341 ;  4 Bligh, 
N.  S.  593. 

Before  this  rule;  if  the  agent  in  town  was  the 
attorney  on  the  record,  it  was  no  objection  to  an 
affidavit  of  the  party,  that  it  is  sworn  before  his 
own  attorney  in  the  country.  Read  v.  Cooper,  5 
Taunt  89 ;  2  Rose,  127. 

Before  the  late  alteration  in  the  Court  of  Ex- 
chequer, by  which  the  court  is  thrown  open  to 
all  attorneys,  it  was  held  that  the  rule,  that  affi- 
davits should  not  be  sworn  before  the  attorney* 
of  the  parties,  was  not  to  be  construed  literally 
as  applying  only  to  the  attorney  whose  name  ap- 
peared on  the  record  in  that  court,  which  must 
have  been  one  of  the  four  attorneys  of  the  court, 
but  included  the  immediate  attorney  or  solicitor 
for  the  party.    Cooper  v.  Archer,  12  Price,  149. 

Where  an  affidavit  has  been  sworn  before  the 
plaintiff's  attorney,  it  is  necessary  to  have  an 
affidavit  of  that  fact :  the  Court  of  Exchequer 
will  not  reject  it  merely  because  it  appears  on  the 
face  of  it  to  have  been  sworn  before  a  person  of 
the  same  name  as  the  plaintiff's  attorney.  Hodg- 
son v.  Walker,  Whitw.  62. 

Held  also,  that  it  formed  no  objection  to  an 
affidavit,  that  an  attorney  before  whom  it  bad 
been  sworn  in  the  country  had  been  the  legal  ad- 
viser of  one  of  the  deponents,  and  had  in  London, 
told  the  party  really  interested  in  the  cause  in 
which  the  affidavit  was  sworn,  that  he  intended 
to  move  the  court  in  that  particular  cause ;  in 
which,  however,  he  was  not  the  attorney  upon  the 
record.    Williams  v.  Hockin,  8  Taunt  435. 

Sworn  Abroad.] — The  courts  will  take  cogni- 
zance of  affidavits  sworn  before  foreign  magis- 
trates, if  properly  authenticated  to  them.  Dalmar 
v.  Barnard.  7T.R.  251. 
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Several  Deponents.]— In  every  affidavit  sworn 
in  K.  B.  or  before  any  judge  or  commissioner 
thereof,  and  made  by  two  or  more  deponents, 
the  names  of  the  several  persons  making  such 
affidavit  shall  be  written  in  the  jurat ;  and  no  affi- 
davit shall  be  read  or  made  use  of,  in  any  matter 
depending  in  that  court,  in  the  jurat  of  which 
there  shall  be  any  interlineation  or  erasure. 
Reg.  Gen.  K.  B.  M.  T.  37  Geo.  3,  7  T.  R.  82 :  S. 
P.  Anon.  2  Chit  19. 

So  in  the  Exchequer  the  names  of  all  the  de- 
ponents must  be  written  in  the  jurat,  or  the  affi- 
davit will  not  be  received.  Reg,  Gen.  Exch.  T. 
T.lGeo.4;  8  Price,  501. 

And  in  that  court,  it  must  appear  by  thejurat, 
that  all  the  deponents  have  been  sworn.  Ilex.  v. 
London  (Sheriffs),  1  Price,  338. 

But  the  deponents  need  not  be  severally  named 
in  the  jurat  as  having  been  sworn  (as  is  required 
in  K.  B.),  but  it  is  sufficient  if  it  express  that  it 
was  sworn  by  all  the  deponents.  Anon.  2  Price,  1. 

Illiterate  Persons.] — Where  any  affidavit  is 
taken  by  any  commissioner  of  K.  B.,  made,  by 
any  person  who,  from  his  signature,  appears  to 
be  illiterate,  the  commissioner  shall  certify  or 
state  in  the  jurat  that  the  affidavit  was  read  in 
his  presence  to  the  party  making  the  same,  and 
that  such  party  seemed  perfectly  to  understand 
it ;  and  also,  that  the  said  party  wrote  his  signa- 
ture in  the  presence  of  the  commissioner.  Reg. 
Gen.  K.  B.  E.  T.  31  Geo.  3,  4  T.  R.  284. 

So  it  must  be  certified  in  thejurat  of  affidavits 
made  in  the  Exchequer  by  illiterate  persons,  that 
the  deponent  understood  the  affidavits,  and  sign- 
ed  them  in  the  presence  of  the  commissioner 
taking  the  same.  Reg.  Gen.  Exch.  H.  T.  40 
Geo.  3,  8  Price,  504. 

And  that  the  affidavit  was  read  to  and  under- 
stood by  the  deponent,  in  the  presence  of  the  offi- 
cer of  the  court,  or  person  administering  the  oath. 
Reg.  Gen.  Exch.  T.  T.  1  Geo.  4,  8  Price,  501. 


The  courts,  fay  the  courtesy  which  subsists 
between  the  two  countries,  take  judicial  notice 
that  so  great  an  officer  as  the  chief  justice  of  a 
superior  court  in  Ireland  is  competent  to  admi- 
nister an  oath,  and  therefore  will  be  satisfied 
with  a  mere  verification  of  his  handwriting. 
French  v.  BeUew,  1  M.  &  S.  302. 

Affidavits  sworn  before  a  justice  of  the  peace 
in  Scotland  are  admissible  in  a  cause  in  K.  B.  if 
the  handwriting  of  the  justice  be  authenticated. 
TurnhmUr.  Morton,  1  Chit.  463,721. 

An  affidavit  made  by  a  defendant  in  a  suit  in 
the  equity  side  of  the  court  of  Exchequer  Cham- 
ber, sworn  before  a  magistrate  in  Scotland,  per- 
mitted to  be  read.  Ellis  v.  Sinclair,  3  Y.  &  J. 
273:   bat  see  Hyde  v.   Whitfield,  19  Ves.  jun. 

It  is  no  objection  to  an  affidavitsworn  in  Scot- 
land, that  is  taken  before  a  justice  of  the  peace, 
and  not  before  a  lord  of  session.  Watson  v.  WU- 
tissues,  1  DowL  P.  C.  607. 

By  stat.  3  4r  4  IT.  4,  c.  42,  «.  42,  the  Lord 
Chancellor  or  Lord  Keeper,  the  superior  Courts 
of  Common  Law  and  Equity  at  Westminster, 
and  the  several  judges  of  the  same,  shall  have 
the  same  power  to  grant  commissions  for  taking 
affidavits  in  Scotland  and  Ireland  as  they  had  in 
the  counties  of  England. 


5.  Jurat. 

Time  and  Place  of  swearing.] — An  affidavit 
must  state  in  the  jurat  the  day  on  which  it  was 
sworn.    Doe  v.  Roe,  1  Chit.  228. 

If  the  month  be  omitted  in  the  jurat,  in  a  pro- 
ceeding against  a  prisoner  in  custody,  it  is  de- 
fective, and  cannot  be  amended.  Wood  vJStephens, 
3  Moore,  236.    And  see  Anon.  1  Chit  562,  n. 

In  C.  P.  it  is  no  objection  that  no  place  was 
mentioned  in  the  jurat.  Summers  v.  Wason,  1 
JBL  &  P.  105. 

Affidavits  in  answer  to  a  rule  for  a  mandamus 
sworn  before  a  commissioner,  must  contain  the 
place  where  sworn,  otherwise  they  cannot  be 
rend.  Rex  v.  W.  R.  of  Yorkshire  (Justices),  3 
M.&&493. 

In  a  criminal  proceeding  for  perjury  in  an  affi- 
davit the  jurat  is  not  conclusive  as  to  the  place 
of  swearing,  and  evidence  as  to  the  real  place  of 
swearing  the  affidavit  may  be  given  in  contra- 
diction to  the  jurat.   Rex  v.  Emden,  9  East,  437. 

A  palpable  mistake  in  an  affidavit,  as  the  wrong 
in  the  jurat,  used  in  support  of  an  applica- 
to  the  court,  is  not  an  insurmountable  on- 
to the  motion,  as  the  court  will  permit  the 
to  be  amended  by  a  supplemental  affidavit, 
Cooper  v.  Archer,  12  Price,  149. 

Bat  where  such  negligence  occurs,  they  will 
visit  it  on  the  party  to  the  consideration  of  the 
question  of  costs.    Id. 

Where  there  is  a  defect  in  the  jurat  on  which 
to  firand  a  rule  nisi,  it  cannot  be  used ;  nor  will 
time  be  given,  except  in  cases  of  bail.  Anon,  2 
Out.  20. 

An  erasure  over  the  jurat  is  not  such  a  defect, 
v.  Thompson,  2  Chit  19. 


6.  How  filed. 
Affidavits  which  ought  to  have  been  filed  a 
week  before  Hilary  Term,  may  be  read  with 
leave  of  the  court,  on  showing  cause'on  the  se- 
cond day  of  the  term,  though  filed  after  the  spe- 
cified time.    Hoar  v.  Hill,  1  Chit.  27. 

So,  where  no  particular  time  is  prescribed  for 
filing  affidavits  on  which  cause  is  shown,  they 
may  be  sworn  and  filed  at  any  time  before  show- 
ing cause,  though  after  the  day  appointed  by  the 
rule.     TUley  v.  Henry,  1  Chit.  136. 

Affidavits  which  were  required  by  an  enlarged 
rule  to  be  filed  a  week  before  the  commence- 
ment of  the  term,  may,  under  circumstances,  be 
used  by  leave  of  the  court,  although  they  were 
not  filed  within  the  time  specified  in  such  rule. 
Harding  v.  Austin,  8  Moore,  523. 

Where  on  a  motion  to  set  aside  an  award,  the 
affidavit  of  the  arbitrator  was  not  filed  within  the 
time  limited  by  the  court,  they  refused  to  allow 
its  being  read.  Clesby  v.  Peece,  8  Moore,  524,  n. 

Upon  an  enlarged  rule,  the  affidavits  must  be 
filed  before  showing  cause,  although  it  be  not  so 
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expressed  in  the  role  of  enlargement  Barker  v. 
Richardson,  1  Y.  &  J.  362. 

Affidavits  to  be  used  on  a  special  application, 
in  the  Exchequer,  must  be  filed  one  clear  day 
before  such  application  is  made ;  and  where  no- 
tice of  a  motion  is  necessary,  the  filing  of  the  affi- 
davit must  be  mentioned  at  the  foot  of  the  notice. 
Reg.  Gen.  Ex.  H.  T.  1  &  2  Geo.  4,  9  Price,  88. 

When  an  affidavit  has  been  read  and  filed,  it 
becomes  a  record  of  the  court,  and  cannot  be  taken 
off  the  file.    Beal  v.  Langstaff,  2  Wils.  371 . 

7.  How  used. 
[See  In  re  GeUebrand,  1  D.  &  R.  121.] 

Though  affidavits  have  been  used,  and  a  motion 
made  thereon,  they  may  be  again  referred  to  in 

support  of  a  fresh  motion.    De  Wbolfv. , 

2  Chit  14. 

But  when  there  was  a  stamp  on  affidavits,  it 
was  held  that  in  showing  cause  against  a  rule 
which  had  been  previously  heard  before  a  judge 
at  chambers,  the  same  affidavits  could  not  be 
used,  unless  they  were  re-sworn  and  re -stamped. 
Chitiy  v.  Bishop,  4  Moore,  413.  And  see  Atkins 
v.  Reynolds,  2  Chit  14. 

Nor  could  an  affidavit,  having  only  one  stamp, 
be  used  in  more  than  one  cause.  Anon.  3  Taunt 
469. 

An  affidavit  made  after  a  rule  to  show  cause 

f  ranted,  is  not  admissible.    DUchett  v.  Tollett, 
Price,  257. 

No  office  copy  of  an  affidavit  can  be  received  or 
read  in  the  Exchequer,  unless  it  has  been  previous- 
ly examined  and  signed  by  the  attorney  or  clerk 
in  court  making  the  same,  or  his  accredited  agent 
Reg.  Gen.  Exch.  E.  T.  2  Geo.  4, 9  Price,  298. 

The  court  of  Exchequer  will  not  hear  affidavits 
in  reply  on  a  rule  to  show  cause.  Shaw  v.  Mans- 
Jield,  7  Price,  709. 

If  that  court  open  a  rule  which  has  been  made 
absolute  on  the  usual  affidavit  of  service,  in  order 
to  give  the  other  party  an  opportunity  of  showing 
cause,  they  will  not  hear  affidavits  sworn  after  the 
day  on  which  the  rule  had  been  made  absolute. 
Tripp  v.  Bellamy,  5  Price,  384. 

An  affidavit,  more  than  a  year  old,  cannot  be 
used  on  moving  for  a  rule.  Burt  v.  Owen,  1 
Dowl.  P.  C.  691. 

No  objection  can  be  made  in  showing  cause  to 
a  rule  in  the  Exchequer,  arising  out  of  an  affi- 
davit, which  is  not  referred  to  in  the  rule  nisi. 
Naylor  v.  Eagar,  2  Y.  &  J.  90. 

AFFIRMATION  OF  QUAKERS— See 
Evidence. 

AGENT  AND  PRINCIPAL. 

I.  Agency  generally,  26. 
II.  Duty  of  Agent. 

1.  To  devote  entire  personal  AUention,27. 

2.  To  account,  28. 

3.  To  pay  over  Monies,  28. 

4.  Not  to  deal  with  Principal,  29. 
III.  Power  and  Authority  of  Agent. 


1.  Statute  as  to  dealing  with  AgenUfE- 

2.  Cases  decided  on  the  Statute,  30. 

3.  As  to  Pledging,  31. 

4.  As  to  Sale  of  Goods,  32. 

5.  As  to  Securities,  34. 

6.  Under  Power  of  Attorney,  35. 

7.  Other  Cases,  35. 

8.  Annuity  Agents — See  Annuity. 

9.  Insurance    Brokers- — See    Irsue* 

ance, 

10.  Ship  Brokers — See  Ship. 

11.  Agents  of  Government — See  Action 

— Army. 

12.  As  to  Warranty — See  Warranty. 
IV.  Rights  of  Agent  against  Principal. 

1 .  Remuneration,  36. 

2.  Lien,  38. 

3.  Dispute  Principal's  Title,  39. 

4  Payments  onaccount  of  Principal^®* 

5.  Payments  to  Agents'—See  Debtor- 

and  Creditor. 

6.  Set  off—See  Set  Off. 

V.  Liability  of  Agent  to  Principal. 

1.  On  Sale  of  Goods,  39. 

2.  Negligence,  40.* 

3.  Other  Cases,  41. 

VI.  Rights  of  Principal  against  Third  Per- 
sons, 41. 
VII.  Obligation  of  Principal  to  Third  Per- 
sons. 

1.  On  Contracts  of  Agents,  42. 

2.  For  Misconduct  of  Agents,  43. 
VIII.  Rights  of  Agent  against  Third  Per. 

sons,  43. 
IX.  Liability    of    Agent   to   Third  Per. 

sons,  44. 
X.  Embezzlement  by  Agents— See  Criminal 

Law. 
XI.  Auctioneers — See  Sale. 
XII.  Agents  of  Attornies — See  Attorney. 


I.  Agency  generally. 

Brokers  and  Factors.] — A  person  who,  for 
brokerage  and  hire,  negotiates  and  concludes 
bargains  for  stock,  is  a  broker  in  point  of  law. 
Jansen  (Bt.)  v.  Green,  4  Burr.  2103. 

The  character  of  broker  diners  materially  from 
that  of  factor ;  the  former  is  not  trusted  with  the 
possession  of  the  goods,  nor  ought  he  to  sell  in 
his  own  name ;  but  the  latter,  from  its  being  usual 
for  him  to  make  advances  upon  the  goods,  has  a 
special  property  in,  as  well  as  a  general  lien  upon 
them ;  and  may  sell  in  his  own  name ;  and  his 
principal  will  be  bound  by  all  the  consequences 
of  such  sale,  of  which  the  right  of  setting  off  a 
debt  due  from  the  factor  is  one.  Baring  v.  Curri*, 
2B.&A.137. 

London  Brokers."] — It  seems  that  a  stock 
broker  is  liable  to  pay  to  the  chamberlain  of 
London,  for  the  benefit  of  the  corporation,  the 
annual  duty  of  40s.  directed  by  stat  6  Anne,  c 
16,  s.  4,  to  be  received  by  the  chamberlain  from 
every  broker.  Rex  v.  London  Court  of  Request 
Commissioners,  7  East  292. 
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A  chip  broker,  or  one  who  obtains  on  commis- 
sion freight  and  passengers  for  vessels,  is  not  a 
**  broker"  within  the  statutes  regulating  the  ad- 
mission of  brokers,  for  the  city  of  London.  Gib- 
boms  v.  Rule,  12  Moore,  539 ;  4  Bing.  301. 

A  broker  in  the  city  of  London  may  maintain 

an  action  on  a  contract,  or  sustain  a  proof  for  a 

debt  arising  out  of  transactions  as  a  merchant, 

although  soch  transactions  are  in  contravention 

of  the  regulations  under  which  he  derives  his 

office,  and  to  the  condition  of  the  bond  which  he 

executes,  and  to  the  oath  which  he  takes  on  his 

appointment  under  the  statute.    Not  however  if 

the  debt  or  contract  arises  out  of  a  transaction  in 

which  he  has  acted  both  as  broker  and  principal, 

that  being  void  upon  principles  of  common  law. 

Ex  parte  Duster,  2  Rose,  349 ;  1  Mer.  155. 

A  sworn  broker  of  the  city  of  London  is  in  the 
nature  of  a  public  agent ;  and,  therefore,  in  an  ac- 
tion against  him  for  negligence  in  making  a  con- 
tract, the  court  will,  on  motion,  compel  him  to 
prod  nee  his  books  for  the  purpose  of  enabling  the 
plaintiff  to  inspect  them  and  take  a  copy  of  the 
contract  Browning  v.  Aylwin,  9  D.  &  R.  601 ; 
7&&C204. 

In  one  case  it  was  held  that  a  London  broker 
might  refuse  to  allow  his  employer  to  inspect  his 
contract  book ;  and  it  is  no  breach  of  his  bond,  if 
he  at  the  same  time  add,  it  shall  be  produced  at 
the  proper  time,  and  does  produce  it  afterwards 
before  a  court  of  aldermen.  London  (Mayor)  v. 
Brandon,  Holt,  438 ;  2  Stark.  14  — EUunb.  Rule 
to  set  aside  a  nonsuit  refused. 

Nor  is  it  a  breach  of  his  bond  to  employ  a  per- 
rbo  is  not  a  sworn  broker.    Id, 


QusBre,  whether  in  such  an  action  it  is  compe- 
tent for  the  broker  to  show,  that  in  some  of  the 
transactions  he  acted  as  a  principal,  it  being  con- 
trary  to  the  duty  and  oath  of  a  broker  so  to  act 
Procter  v.  Brain,  2  M.  &  P.  284 ;  3  C.  &  P.  536. 


Nor  if  he  mistake  the  quantity  of  goods  he  had 
bought,  where  he  derived  no  advantage  from 
much  mis-statement,  though  it  was  the  cause  of 
considerable  loss  to  his  principal.    Id, 

A  broker  is  authorized  from  a  previous  course 
of  dealing  between  himself  and  his  principal,  on 
an  approval  of  a  purchase  by  the  latter,  to  make 
oat  a  contract  note  in  his  own  name,  without 
inserting  that  of  his  principal ;  and,  under  such 
circumstances,  does  not  violate  the  bond  and  oath 
imposed  on  him  by  the  regulations  of  the  city  of 
IVopdon,  provided  he  make  qn  entry  in  his  book 
in  the  name  of  his  principal.  Kemble  v.  Atkins, 
1  Moore,  6;  7  Taunt  260;  Holt,  427. 

It  is  the  duty  of  a  sworn  broker  of  the  city  of 
London  to  charge  his  principal  only  the  cost 
price  of  articles  purchased  for  him,  in  addition  to 
bis  commission,  and  the  principal  having  averred 
in  an  action  of  assumpsit,  that  the  broker  had 
charged  him  a  greater  price  than  the  cost  prioe 
which  the  plaintiff  had  paid :  Held,  that  it  was 
sufficient  proof  of  such  averment  to  produce  a 
running  unsettled  account  between  the  parties, 
by  which  it  appeared  that  the  principal  had  paid 
more  than  the  amount  of  the  overcharges,  ai- 
thoogh on  the  whole  account,  and  when  the  ba- 
lance, at  a  subsequent  period,  was  struck,  the 
principal  was  indebted  to  the  broker  in  a  sum 
far  exceeding  such  overcharges.  Procter  v. 
Brain,  2  M.  &  P.  284 ;  3  C.  dt  P.  536. 


Appointment  of,  and  giving  Authority.] — An 
agent  need  not  be  authorized  in  writing.  Cole*  v. 
Trecothick,  9  Ves.  jun.  250. 

Wherever  a  specific  appointment  of  an  agent 
is  necessary,  a  subsequent  recognition  of.  acts 
done  by  him  in  that  capacity  is  better  even  than 
a  previous  authority.  Per  Best,  in  Jone$  v.  Wright 
5 Bing,  533;  2M.&P.120. 

So,  a  subsequent  ratification  by  a  principal 
of  a  contract  by  an  agent  is  equivalent  to  a  pre- 
vious authority.  Maclean  v.  Dunn,  1  M.  i  P. 
761 ;  4  Bing.  722. 

Where,  therefore,  a  broker  made  a  contract  in 
writing  for  the  sale  of  goods,  not  being  author- 
ized by  one  of  his  principals  at  the  time,  but  to 
which  the  latter  afterwards  assented : — Held, 
that  the  broker  was  an  agent  duly  authorized  to 
bind  his  principal  under  the  statute  of  frauds.  Id. 

Where  A  accepted  bills  for  the  accommoda- 
tion of  B.,  and  B.  deposited  title  deeds  of  A's. 
with  C,  the  holder  of  the  bills,  as  security  for 
their  payment,  a  letter  from  A.  to  G,  referring  to 
the  existence  of  the  debt,  and  saying,  "  the  secu- 
rity you  hold  is  a  great  deal  more  than  you  hold 
acceptances  for  on  my  account,  my  real  account 
is  not  more  than  half  you  hold,  but  you  have  full 
security  for  all  and  more": — Held,  a  sufficient 
acknowledgment  of  the  security  to  the  full  amount 
of  bills,  though  B.  had  no  direct  authority  to 
pledge.    Ex  parte  Skinner,  1  Dcac.  &  Chit  403. 

Whatever  the  duty  of  an  agent  requires  him  to 
do  in  the  business  of  his  employers,  must  be  pre- 
sumed so  to  be  done  with  their  knowledge  and 
direction.    Ex  parte  Machid,  1  Rose,  447. 

An  agent  has  uuthority  to  settle  for  a  loss 
where  he  has  been  authorized  to  underwrite  a 
policy.  Richardson  v.  Anderson,  1  Camp.  43,  n. 
— Ellenborough. 

A  broker  who  is  employed  to  sell  goods  for  a 
person,  and  who  agrees  for  the  sale  of  them,  at 
the  same  time  giving  both  to  the  purchaser  and 
his  employer  a  sale-note,  is  to  be  considered  as 
the  agent  of  both  parties.  Ruder  v.  Cammeycr, 
1  Esp.  105.— Kenyon. 

IL— Duty  of  Agent. 


1.  7b  devote  entire  personal  Attention, 

An  agent  cannot  employ  himself  for  a  third 
person  when  he  has  agreed  to  give  up  the  whole 
of  his  personal  services  to  his  principal.  Thomp- 
son v.  Haveloek,  1  Camp.  527~-Ellenborough. 

A  traveller,  about  to  set  up  business  on  his  own 
account,  may  solicit  orders  from  his  master's 
customers,  provided  the  orders  he  takes  at  the 
time  are  for  his  master.  Nichol  v.  Martyn,  2 
Esp.  732— Kenyon. 

A  broker  cannot,  without  the  assent  of  his  prin- 
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cipal,  delegate  his  authority.  Henderson  v.  Barn- 
wtU,  1  Y.  &  J.  387. 

A  factor  has  no  right  to  send  away  goods  to 
another  person,  when  they  have  been  consigned 
to  him  for  sale  at  a  particular  place,  though  he 
is  unable  to  sell  them  there.  Catlin  v.  Bell,  4 
Camp.  183— Ellenborough. 

A.,  employed  by  the  defendant  to  transport 
goods  to  a  foreign  market,  delegates  the  enitre 
employment  to  the  plaintiff,  who  performs  it 
without  the  privity  of  the  defendant: — Held,  that 
there  was  no  privity  between  them,  and,  there- 
fore, that  the  plaintiff  was  not  entitled  to  recover 
his  charges,  or  those  of  his  agents,  from  the  de- 
fendant, although  the  latter  had  not  paid  the 
amount  to  A.  Schmaling  v.  TomUnson^l  Marsh. 
500 ;  6  Taunt.  147  ;  and  see  Cull  v.  Backhouse, 
6  Taunt  148,  n^  and  Guy  v.  Gore,  2  Marsh.  273. 

So  a  defendant  having  contracted  with  a  sur- 
veyor, who  ordered  goods  from  the  plaintiff  for 
the  use  of  the  defendant's  house,  was  held  not  to 
be  liable  for  them.  Bramah  v.  Abingdon  {Lord), 
15  East,  66. 

2.  7b  account. 
If  goods  are  consigned  to  a  factor  for  sale  on 
commission,  the  law  will  raise  a  contract  to  ac- 
count for  such  as  are  sold,  to  pay  over  the  pro- 
ceeds, and  to  deliver  the  residue  unsold  on  de- 
mand :  but  an  action  does  not  lie  against  him  for 
not  accounting,  till  after  demand  made  of  an  ac- 
count Topham  v.  Braddick,  1  Taunt  572. 

If  the  declaration  in  an  action  to  recover  the 
price  of  goods  sent  for  sale  on  commission,  allege 
that  the  defendant  sold  but  did  not  account  to  the 
plaintiff,  he  must  prove  that  a  sale  actually  took 
place ;  and  it  will  not  be  presumed,  even  at  a 
distance  of  twelve  months  after  the  delivery  of 
the  goods.  Elbourn  v.  Upjohn,  1  C.  &  P.  572 — 
Best 

The  first  duty  of  an  agent  is  to  be  constantly 
ready  with  his  accounts,  and  neglect  in  this  is  a 
ground  for  charging  him  with  interest  Pearse 
v.  Green,  1  J.  &  W.  135. 

A  steward  is  bound  to  account  periodically, 
though  not  called  on.  Ormond  (Lady)  v.  Hutch- 
inson, 13  Ves.  jun.  53,  92. 

Where  notice  is  given  by  a  party  to  his  agent, 
in  a  particular  adventure,  that  another  person  is 
jointly  interested  with  him  in  the  adventure,  this 
prima  facie  imposes  upon  the  agent  the  necessity 
of  accounting  with  such  other  person  for  his  share 
of  the  adventure.  Killock  v.  Greg,  4  Rubs.  285. 

But  this  obligation  ceases  to  exist,  if  the  trans- 
actions show  that  it  was  the  intention  of  such 
other  person,  and  of  the  party  originally  interest- 
ed in  the  adventure,  that  the  agents  should  ac- 
count solely  with  the  latter.    Id. 

A.  had  long  employed  B.  as  his  steward,  pro- 
fessional adviser,  and  general  confidential  agent; 
disputes  having  arisen  between  them,  an  agree- 
ment was  entered  into  between  B.  and  a  clergy- 
man acting  on  behalf  of  A«,  by  which  a  gross  I 
sum  was  to  be  paid  to  B.  in  lieu  of  all  his  claims, 
but  no  accounts  or  vouchers  were  rendered  or 
produced  by  A^  nor  was  any  bill  of  costs  deliver 
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ed ;  that  agreement  will  not  protect  B.  from  ren- 
dering an  account  to  his  principal.  Jenkins  v. 
Gould,  3  Buss.  385. 

If  an  agent  does  not  render  his  accounts  with- 
in a  reasonable  time,  he  must  bear  the  costs  of  a 
suit  instituted  to  have  the  accounts  taken ;  and  it 
will  not  be  any  excuse  for  him,  that  he  offered  to 
pay  on  account  a  gross  sum,  which,  it  turns  out, 
would  have  cohered  all  that  was  due  from  him. 
CoUyer  v.  Dudley,  1  Turn.  &  Russ.  421. 

Where  an  account  between  principal  and  agent 
was  settled  from  loose  papers,  the  agent  having 
kept  no  regular  books,  alter  his  death,  liberty  was 
given  to  surcharge  and  falsify  upon  allegation  of 
errors  since  discovered.  Hardwick  (Lord)  v. 
Vernon,  4  Ves.  jun.  411. 

3.  To  pay  over  monies. 

An  agent  to  receive  particular  monies  is  bound 
to  pay  the  same  over  to  his  principal,  notwith- 
standing the  claims  of  third  persons.  Nicholson 
v.  Knowles,  5  Madd.  47. 

A  book-keeper  in  Smithfied  market  must  pay 
money  he  has  received  for  the  sale  of  some  beasts 
to  the  vendor,  and  cannot  retain  it  for  the  private 
debt  of  the  salesman  employed  by  the  vendor. 
Good  v.  Jones,  Peake,  177 — Kcnyon. 

A.  drew  bills  in  favour  of  B.  in  India,  upon  the 
E.  L  Co.  in  London,  which  the  latter  accepted : 
C,  as  the  agent  of  B.,  indorsed  the  bills  to  D.  and 
E.,  under  the  supposed  authority  of  a  power  of 
attorney  from  B.,  which  the  E.  I.  Co.  had  in- 
spected :  D.  and  E.  indorsed  the  bills  to  their 
bankers  and  agents,  F.  &  Co.,  with  instructions 
to  present  ihem  for  payment  when  due.  F.  4b 
Co.  indorsed  the  bills,  presented  them  for  pay- 
ment when  due,  received  the  money,  and  paid  it 
over  to  their  principals,  D.  and  E.  The  power  of 
attorney  from  B.  did  not  authorize  C.  to  indorse 
the  bills,  and  B.  having  died,  his  administrator 
recovered  the  amount  of  them  from  the  E.  I.  Co., 
as  the  acceptors.  The  latter  now  brought  as- 
sumpsit against  F.  &  Co.,  upon  an  alleged  un- 
dertaking by  them  that  they  were  entitled  to  re- 
ceive payment  of  the  bills.  The  jurv  found,  spe- 
cially, that  the  plaintiffs  paid  the  bills,  not  on  the 
faith  of  the  indorsement  by  the  defendants,  but 
on  the  faith  of  the  power  of  attorney,  and  that 
the  defendants  received  the  money  as  agents,  and 
paid  it  over  to  their  principals  before  they  knew 
that  the  first  indorsement  by  C.  was  unauthorized : 
Held,  that  the  action  could  not  be  maintained 
against  these  defendants.  E.  L  Comp.  v.  TVttton, 
5  D.&  R.  214;  3  B.  &  C.280. 

A.  being  a  stranger,  deposits,  for  a  particular 
purpose,  in  the  hands  of  B.,  a  country-banker  at 
J.,  the  sum  of  800 J.  in  local  bank  notes ;  635/.  of 
which  had  been  issued  by  C  at  D. ;  B.  transmits 
the  whole  of  the  notes  immediately  to  C.  and  is 
credited  with  the  amount  in  account  by  the  lat- 
ter, who  re-issues  the  notes,  and  stops  payment— 
Held,  that  A.  was  entitled  to  recover  the  whole 
amount  of  the  notes  from  B.  as  cash  received  by 
the  latter  to  his  use.  Gillard  v.  Wyse,  7  D  &  R. 
523;  5  B.  &  C.  184;  and  see  Price  v.  Holbeck,2 
Doug.  654 
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ney  had  and  received,  although  part  of  the  money 
was  paid  to  the  agent  after  they  were  informed 
of  his  having  acted  in  that  capacity.  Bell  v.  Jut- 
ting,  1  Moore,  155. 

Money  deposited  with  an  agent,  and  expended 
by  him  in  illegal  disbursements,  cannot  be  reco- 
vered from  him  by  the  principal,  if  the  principal 
was  at  the  time  aware  of  the  illegal  disburse- 
ments, or  if  he  subsequently  assented  to  them. 
Bayntun  v.  Cattie,  1 M.  &  Rob.  265— Alderson. 


Where  the  holder  of  a  bill  of  exchange,  who 
held  it  in  trast  for  plaintiff  sued  the  drawer,  and 
pending  that  suit  became  bankrupt,  and  his  as- 
signees afterwards  brought  an  action  against  the 
drawer  in  the  bankrupt's  name;  in  which  action, 
the  sher  iff  having  been  guilty  of  an  escape  on 
mesne  process,  the  assignees  recovered  against 
the  aheriJ£  in  an  action  for  the  escape,  damages 
to  the  amount  of  the  bill :  Held,  that  the  plain- 
tiff might  maintain  money  had  and  received 
against  the  assignees  for  the  damages  so  reco- 
vered, allowing  them  the  costs  and  expenses. 
Disentiente  Lord  EUenborough.  Randall  Y.Bell^ 
1  M.  &,  a  714. 

Assumpsit  for  money  had  and  received  will 
not  lie  against  a  mere  money  bearer,  to  recover 
the  money  he  had  received  and  paid  over.  Coles 
v.  Wright,  4  Taunt  213;  2  Rose,  110. 

Where  the  plaintiff,  in  a  declaration  of  as- 
sumpeit,stated  that  in  consideration  that  he  would 
employ  the  defendant  (an  annuity-broker)  to  in- 
vest and  lay  out  the  plaintiff's  money  in  the  pur- 
chase of  an  annuity,  the  defendant  undertook  to 
invest  it  on  good  and  valid  security;  and  assigned 
for  breach,  that  he  laid  it  out  on  a  bad,  invalid, 
and  fraudulent  security;  and  the  defendant  plead- 
ed nan  assumpsit  infra  sex  annos,  and  actio  non 
accrevit  infra  sex  annos,  on  which  issue  was 
joined,  and  it  was  proved  that  the  consideration 
money  was  paid  over  to  the  grantor,  and  the  an- 
nuity paid  by  the  hands  of  the  defendant  to  the 
plaintiff  for  six  years  afterwards,when  the  grantor 
became  bankrupt  and  the  security  failed ;  subse- 
quently to  which  the  defendant's  managing  clerk 
promised  that  the  plaintiff  should  be  paid,  which 
promise  the  defendant  afterwards  recognised : 
Held,  that  the  plaintiff  could  not  recover  for  mo- 
sey had  and  received,  the  money  having  been 
paid  over  to  the  grantor;  nor  on  an  account 
stated,  as  there  was  no  existing  antecedent  debt 
Between  him  and  the  defendant  Whitehead  v. 
■re\  5  Moore,  105 ;  2  B.  &  A.  372. 


A.,  with  a  view  to  accommodate  R,  lent  him 
a  hul  drawn  by  himself,  upon,  and  accepted  by 

C,  who  had  effects  of  A.  in  his  hands ;  B.  in- 
dorsed it  to  D.,  who  indorsed  it  over ;  the  day 
before  the  bill  became  due,  B.  paid  the  amount 
to  A-,  who,  on  hearing  that  C.  had  failed,  gave 
B.  a  check  for  the  amount  of  the  bill,  and  sent 
him  with  it  to  D.  to  enable  him  to  pay  the  bill 
when  due ;  four  days  after  that  time,  A.  learning 
that  payment  had  not  been  demanded,  desired  D. 
not  to  pay  the  bill,  as  no  notice  of  non-payment 
bad  been  £iven  by  the  holder,  and  offered  to  in- 
demnify him;  notwithstanding  this,  D.  afterwards 
paid  the  bill :— Held,  first,  that  D.  paid  the  bill  in 
his  own  wrong;  secondly,  that  A.  was  entitled  to 
recover  back  the  money  paid  into  the  hands  of 

D.  by  B.  in  an  action  lor  money  had  and  re- 
ceived. Whitfield  t.  Savage,  2  B.  &  P.  277. 

If  a  person  employed  by  shipowners  as  their 
agent  effect  a  policy  of  insurance,  and  represent 
himself  as  the  principal  to  the  brokers,  who  cause 
such  insurance  to  be  effected :— Held,  that  if  the 
brokers  receive  the  amount  of  the  loss  from  the 
underwriters  and  pay  it  over  to  the  agent,  they 
are  not  liable  to  the  owners  in  an  action  for  mo* 


4.  Not  to  deal  with  Principal. 
[See  Attorney — Tausra  for  dealings  by  them.] 
Where  a  person  placed  himself  under  the  ad- 
vice  of  a  dealer  in  English  and  foreign  funds, 
and  the  latter  advised  purchases  and  sales  of 
stock,  and  it  afterwards  appeared  that  these  pur- 
chases and  sales  were  merely  nominal  transfers 
and  re-transfers  of  the  dealer's  own  stock,  the  dif- 
ference being  settled  in  account,  it  was  held  that 
the  court  of  equity  rightly  interfered  to  compel 
an  account  between  the  parties,  and  to  set  aside 
the  transactions  that  had  taken  place,  on  the 
ground  that  the  dealer  stood  in  a  situation  of  ad- 
vantage which  equity  will  not  allow  to  an  agent  % 
in  dealing  with  his  principal.  Rothschild  v. Brook' 
man,  2  Dow  &  Clarke,  188;  5Bligb,N.S.  165; 
3  Simon,  153. 

An  agent  employed  by  a  young  man  to  sell  a 
reversionary  legacy  shall  not  be  permitted  to  be 
purchaser  thereof  himself  at  an  under  value : 
and  nothing  shall  amount  to  a  confirmation  of 
such  a  transaction,  until  the  vendor  be  fully  ap- 
prized that  he  might  be  relieved  against  the  ori- 
ginal transaction  if  he  chose  to  impeach  it 
Crowe  v.  Ballard,  2  Cox,  253. 

If  an  agent,  employed  to  purchase  an  estate, 
becomes  Die  purchaser  for  himself,  he  is  to  be 
considered  as  a  trustee  for  his  principal.  Lees  v. 
Nuttall,  1  Russ.  &  Mylne,  53. 

Bill  to  set  aside  the  lease  of  a  farm  granted  to 
a  steward  by  his  employer,  dismissed  with  costs; 
although  the  lease  was  for  a  term  longer  than 
usual  on  the  estates,  and  was  granted  at  the  soli- 
citation of  the  steward,  on  an  agreement  made 
before  the  subsisting  lease  had  expired,  and  at  a 
rent  lower  than  offered  to  the  steward  on  behalf 
of  the  occupying  tenant;  it  appearing  that  the 
rent  to  be  paid  by  the  steward  had  been  fixed  by 
a  surveyor  named  for  that  purpose  by  the  employ- 
er, on  a  valuation  made  in  the  manner  usual  with 
that  surveyor;  and  the  offer  of  higher  rent  being 
known  to  the  employer  before  he  executed  the 
lease.  Selsey  {Lord)  v.  Roades,  2  Sim.  &  Stu.  41. 

IIL — Powxr  and  Authority  or  Agents. 

1.  Statute  as  to  dealing  with  Agents. 
Persons  intrusted  for  the  purpose  of  consign- 
ment or  sale  with  goods,  and  who  shall  have  ship- 
ped them  in  their  own  names,  and  persons  in 
whose  names  goods  shall  be  shipped  by  others, 
shall  be  deemed  the  true  owners  thereof,  so  far 
as  to  entitle  the  consignees  to  a  lien  thereon 
in  respect  of  money  or  negotiable  securities  ad- 
vanced or  given  by  them  to  or  for  the  use  of  the 
persons  in  whose  names  the  goods  are  shipped, 
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wards  pledged  the  gums  for  a  valuable  conside- 
ation  to  defendant,  handing1  over  to  him  the  trans- 
fer order  of  plaintiffs,  together  with  a  transfer 
order  from  himself,  and  afterwards,  and  before 
the  bills  became  due,  became  bankrupt : — Held, 
that  plaintiffs  were  entitled  to  maintain  trover 
against  defendant  for  the  gums.  Boyson  v.  Coles, 
6  M.  &  S.  14. 

Where  A.  and  B.,  having  agreed  to  purchase 
cottons  on  their  joint  account,  directed  their 
brokers  to  purchase  the  same,  and  purchases  hav- 
ing been  made,  warrants  or  orders  for  delivery 
were  made  out  in  the  names  of  the  brokers,  and 
the  cottons  were  left  in  their  custody  as  the  bro- 
kers of  A.;  and  immediately  after  the  purchases, 
R  paid  A.  one  half  of  the  value ;  and  after  con- 
siderable purchases  had  been  made,  the  brokers 
were  informed  that  B.  had  an  interest  in  the  goods 
purchased;  and  A.,  after  tbis,directed  the  brokers 
to  procure  him  a  loan  on  the  security  of  the  war- 
rants, and  C.  advanced  money  by  discounting  bills 
drawn  by  A.  upon  the  brokers,  as  a  security  for 
which  the  whole  of  the  warrants  were  deposited 
with  C.  by  the  brokers ;  and  while  they  were  so 
deposited,  the  latter  received  directions,  both  from 
A.  and  B.,  to  make  a  division  of  the  goods  held 
on  their  joint  account,  which  they  did,  by  appro- 
priating specific  warrants  to  each  party,  and 
which  division  was  approved  of  by  both ;  and  be- 
fore the  bills  became  due,  the  brokers  were  direct- 
ed by  A.  to  get  one-half  renewed,  which  C.  agreed 
to  do,  and  discounted  fresh  bills;  and  the  brokers 
then  left  in  the  hands  of  C,  as  a  security  for  the 
money  thus  advanced,  the  warrants  belonging  to 
B. ;  C,  however,  not  then  knowing  that  B.  had 
any  interest  in  them :— Held,  that  the  second 
pledge  was  the  pledge  of  a  specific  chattel  belong- 
ing to  B.  which  the  brokers  had  no  authority  to 
make,  and,  consequently,  that  trover  was  main- 
tainable against  C.  Barton  v.  Williams,  5  B.  & 
A.  395 ;  M'Clel.  &  Y.  406 :  S.  C.  in  error  nom. 
Williams  v.  Barton,  3  Bing.  139;  10  Moore,  596. 

The  defendants,  as  brokers  for  B.  &  Co.  ef- 
fected two  purchases  of  seed,  both  of  which  were 
paid  for  by  B.  &  Co.,  and  left  in  the  defendants1 
warehouses  for  the  purpose  of  re-sale ;  the  first 
was  made  on  account  of  B.  &  Co.,  and  the  other 
for  the  plaintiffs,  resident  abroad,  and  by  their 
express  order;  but  the  invoices  of  both  were  made 
out  in  the  name  of  B.  &  Co.,  who  did  not  inform 
the  defendant  that  the  latter  purchase  was  not 
made  on  their  account : — Held,  that  the  defen- 
dants having  made  advances  to  B.  &  Co.,  could 
not  retain  possession  of  the  seed  against  the 
plaintiffs,  on  the  ground  that  a  factor  has  no  au- 
thority to  pledge  the  goods  of  his  principal.  Gui- 
chard  v.  Morgan,  4  Moore,  36. 

Held,  that  where  a  factor  had  pledged  the 
goods  of  his  principal,  the  latter  might  recover 
the  value  of  them  in  trover  against  the  pawnee, 
on  tendering  to  the  factor  what  was  due  to  him, 
without  any  tender  to  the  pawnee.  Daubigny  v. 
Duval,  5  T.  R.  604 

So  also,  he  might  maintain  trover  after  demand 
and  refusal  without  tendering  the  duplicate. 
Put  v.  Baxter,  1  Stark.  473— Ellenborough. 

If  bills  indorsed  in  blank  be  deposited  with  a 


banker  to  be  received  when  due,  and  he  raise 
money  upon  them  by  pledging  them,  trover  will 
not  he  on  his  bankruptcy.  Collins  v.  Martin  1 
B.&P.  648;  2Esp»620. 

Afterwards  held,  that  the  pawnee  for  a  valu- 
able consideration,  who  claimed  under  the  tor- 
tious act  of  the  broker,  had  no  right  to  retain  the 
goods  against  the  principal  in  trover  for  the 
amount  of  the  lien  which  the  broker  had  on  the 
goods,  for  a  balance  due  from  the  principal  at  the 
time  of  such  pledge,  the  lien  being  personal  and 
not  transferable  by  such  tortious  act  of  the  bro- 
ker. MCambie  v.  Davies,  7  East,  5 ;  3  Smith,  3. 

Where  a  foreign  merchant  consigned  goods  to 
his  correspondent  in  London,  who  pledged  them 
with  a  factor  as  and  for  his  own  property,  and 
received  the  amount  in  advance,  and  afterwards 
became  bankrupt: — Held,  that  the  factor  was 
liable  to  the  foreign  merchant  in  trover  for  the 
goods.  Duclos  v.  Ryland,  5  Moore,  518,  n.  And 
see  Craven  v  Ryder,  2  Marsh,  127 ;  6  Taunt 
433;  Holt,  100. 

Where  the  consignee  of  goods  from  abroad  au- 
thorized a  factor  to  indorse  the  bills  of  lading  for 
the  purpose  of  sales,  and  the  factor  indorsed 
them  to  H.  &  Co.  (who  knew  that  the  latter  was 
a  mere  agent),  with  authority  to  them,  first,  to 
effect  sales,  and  secondly,  to  reimburse  them- 
selves out  of  the  proceeds  for  a  sum  of  money 
which  they  advanced  upon  the  credit  of  the  goods; 
and  before  the  authority  of  the  factor  (who  imme- 
diately afterwards  stopped  payment)  was  coun- 
termanded, H.  &  Co.  sold  the  goods' by  auction. 
— Held,  that  H.  &  Co.  were  not  liable  to  the 
original  consignee  in  trover  for  the  goods.  It 
seems,  however,  that  they  would  be  liable  for 
money  had  and  received  to  the  use  of  the  right- 
ful owner  of  the  goods.  Stierneld  v.  Holdcn,  6 
D.&R.  17;  4B.&C.5;  R.&M.219. 

Where  foreign  merchants  consigned  goods,  on 
their  own  account  and  risk,  to  a  commission 
agent  in  this  country,  for  sale  only,  and  in  the 
letter  of  advice  wrote,  **  We  expect  that  you  will 
send  us  some  remittances  on  account  of  the  pro- 
ceeds consigned  to  you,  though  they  be  not  yet 
sold,  as  is  customary,  in  order  to  encourage  us 
thereby  to  send  you  more  frequent  consign- 
ments,'* and  the  agent  pledged  the  goods  for  ad- 
vances to  himself,  he  being  in  embarrassed  cir- 
cumstances : — rteld,  that  the  shipper's  letter  to 
the  agent  did  not  amount  to  an  authority  to  pledge 
the  goods.  Queiroz  v.  Trueman,  5D.&.R.  192; 
3  B.  &  C.  342. 

When  A.,  without  the  authority  of  B-,  pledges 
his  property  with  C,  and  B.  brings  a  joint  action 
of  detinue  against  A.  and  C,  the  jury  in  such  a 
case,  if  they  arc  satisfied  that  B.  held  out  A.  as 
a  person  authorized  to  pledge  his  property  for 
the  purpose  of  raising  money,  may  find  a  verdict 
for  both  defendants.  Oarth  v,  Howard,  5  C.  &  P. 
346— Tindal. 

4.  As  to  Sale  of  Goods. 

An  agent  cannot  sell  the  goods  of  his  princi- 
pal without  authority ;  but  such  authority  to  sell 
may  be  implied  from  circumstances.  Thus, 
where  a  London  agent  was  employed  by  his  prin- 
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crpalin  the  country  to  import  goods  from  abroad, 
and  send  them  to  their  destination,  and  by  the  bill 
of  lading  the  goods  were  deliverable  u  to  order  or 
— : — »  a]M|  intoned  ^  6k**  by  the  shipper, 


and  the  agent,  being  allowed  to  retain  possession 
of  the  bill  of  lading  for  fire  months,  sold  the 
goods  without  any  authority  for  that  purpose : — 
Held,  that  it  was  a  question  for  the  jury  whether 
the  principal  had  not,  by  his  conduct,  enabled  his 
agent  to  hold  himself  out  to  the  world  as  a  person 
baring  authority  to  sell,  and  thereby  to  convey 
title  to  the  vendee.  Dyer  r.  Pearson,  4  D.  &  R. 
648;  3B.fcC.3a 

A  purchaser  of  hemp  lying  at  a  wharf,  had  it, 
at  the  time  of  his  purchase,  transferred  in  the 
wharfinger's  books  into  the  name  of  the  broker 
who  effected  the  purchase  for  him,  and  whose  or- 
dinary business  it  was  to  buy  and  sell  hemp : — 
Held,  that  this  gave  the  broker  an  implied  au- 
thority to  sell  it,  and  that  his  sale  and  receipt  of 
the  money  bound  his  unknown  principal.  So,  if 
it  had  been  transferred  into  the  names  of  the 
principal  or  broker.  Pickering  v.  Busk,  15  East, 

3a 

In  order  to  avoid  a  sale  made  by  a  broker,  it 
may  be  shown  that,  by  the  custom  of  that  parti- 
cuhr  trade,  the  authority  of  the  broker  expired 
with  the  day  on  which  it  was  given.  Dickinson 
t.  LUwaU,  4  Camp.  979 ;  1  Stark.  128— Ellen- 
soruugfa. 

So,  by  the  custom  of  London,  where  goods  are 
sold  by  a  broker  to  be  paid  for  by  bill,  the  vendor 
has  a  right  to  annul  the  contract  within  a  reason- 
able time,  if  he  is  dissatisfied  with  the  sufficiency 
of  the  purchaser.  But  the  intimation  of  his  dis- 
sent must  be  made  as  soon  as  he  had  an  oppor- 
tunity of  making  inquiry ;  and  five  days  were 
considered  too  long.  Hodgsony.Davies.fi  Camp. 
533 — EUenborough. 

Where  a  purchase  is  made  by  an  agent,  he  is 
not  a  special  agent,  if  he  has  any  discretion  to 
exceed  the  sum  ordered  to  be  given  by  his  prin- 
cipal ;  and,  if  he  have  such  a  discretion,  the  prin- 
cipal is  bound  by  his  contracts,  though  they  ex- 
ceed the  sum  which  he  is  ordered  by  his  princi- 
pal to  give.  Hicks  v.  Hankin,  4  Esp.  114— Heath. 

Brokers  in  the  usual  habit  of  buying  and  pay- 
ing- for,  and  of  selling  and  receiving  the  value  for 
sugars  on  speculation,  in  their  own  names,  and 
upon  their  own  judgment,  for  their  principal ; 
sometimes,  when  the  market  was  low,  under  an 
unlimited  authority  as  to  quantity  and  price ;  at 
other  times  under  special  instructions  to  buy; 
but  guided  from  time  to  time  by  special  instruc- 
tions to  sell,  and  limited  in  respect  to  price,  and 
advised  from  time  to  time  by  their  principal  as 
to  the  probable  rise  or  fall  of  the  market;  but 
keeping  only  a  general  account  with  their  princi- 
pal of  the  sums  advanced  to  and  received  for  him, 
without  accounting  separately  for  each  particular 
lot  purchased  and  re-sold ;  may  bind  him  by  a 
re-sale  of  a  particular  parcel  of  sugars  before  pur- 
chased and  paid  for  in  their  own  names,  and  lodg- 
ed in  their  own  warehouse,  though  sold  under  the 
price  directed  by  their  principal,  for  whom  they 
received  the  money ,  but  afterwards  foiled:  the 
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tral  authority  of  the  brokers  to  sell,  so  as  to 
ind  their  principal  in  respect  of  the  purchaser, 
being  to  be  collected  from  their  general  dealing, 
and  not  merely  from  their  private  instructions  as 
to  the  particular  parcel  of  goods.  Whitehead  v. 
7te*ett,15East,400. 

An  agent  authorized  to  sell  goods,  has,  in  the 
absence  of  advice  to  the  contrary,  an  implied  au- 
thority to  receive  the  proceeds  of  such  sale.  Co- 
pel  v.  Thornton,  2  C.  &  P.  352— Tenterden. 

If  a  person  employed  as  the  agent  of  another 
in  the  sale  of  any  property,  has  notice  that  what 
he  is  about  to  sell  is  not  his  principal's,  and  he 
yet  continues  to  sell,  he  is  personally  liable  for  the 
produce  of  the  sale.  Hardacre  v.  Stewart,  5 
Esp.  103— EUenborough. 

If  a  factor  sell  goods  as  a  principal,  and  the 
buyer  has  no  notice  of  his  being  only  a  factor,  the 
real  principal  is  bound  so  far,  that  the  buyer  may, 
in  an  action  against  him  for  the  price,  set  off  a 
debt  due  to  him  from  the  factor.  George  y.  Clag- 
gett,2  Esp. 557 — Kenyon. 

And  the  court  refused  a  new  trial.  7  T.  R.  359. 
8.  P.  Babone  v.  Williams,  7  T.  R.  360,  n. 

Otherwise,  if,  before  they  are  all  delivered,  or 
any  part  of  them  paid  for,  the  purchaser  is  in* 
formed  that  they  belong  to  a  third  person.  Moore 
y.  Clementson,  2  Camp.  22 — EUenborough. 

If  goods  are  sold  by  a  broker  without  disclosing 
his  principal,  the  purchaser  is  justified  in  paying 
him  in  a  different  manner  from  that  stipulated  for 
by  the  terms  of  the  contract    Alitor  where  the 

Krincipal  is  disclosed  at  the  time  of  sale.    Black- 
%rn  y.  Scholes,  2  Camp.  343 — EUenborough. 

Where  a  broker  who  had  sold  goods  for  plain- 
tiff to  defendant,  made  an  arrangement  with  plain- 
tiff unknown  to  defendant,  altering  the  time  of 
payment : — Held,  that  the  plaintiff  had  thereby 
taken  the  broker  as  his  debtor,  and  had  discharg- 
ed the  defendant  Thorton  v.  Meux,  M.  &  M. 
43— Abott- 

The  circumstance  of  persons  selling  goods  be- 
ing described  in  the  catalogue  of  sale  as  sworn 
brokers,  is  not  sufficient  notice  to  the  purchaser 
that  they  are  only  agents,  to  prevent  him  from 
dealing  with  them  as  principals.    Id, 

Goods  sold  by  a  broker  for  a  principal  not 
named,  upon  the  terms  as  specified  in  the  usual 
bought  and  sold  notes,  (delivered  over  to  the  re- 
spective parties  by  the  broker)  of  tt  payment  in 
one  month,  money,"  may  be  paid  for  by  the  buy- 
er to  the  broker  within  the  month,  and  that  by 
bill  of  exchange  accepted  by  the  buyer,  and  dis- 
counted by  him  within  the  month,  though  having 
to  run  a  longer  time  before  it  was  due.  But, 
where  the  buyer  was  also  indebted  to  the  same 
broker  for  another  parcel  of  goods,  the  property 
of  a  different  person,  and  he  made  a  payment  to 
the  broker,  generally,  which  was  larger  than  the 
amount  of  either  demand,  but  less  than  the  two 
together,  and  afterwards  the  broker  stopped  pay- 
ment, such  payment  ought  to  be  equitably  appor- 
tioned as  between  the  several  owners  of  the  goods 
sold,  who  are  only  respectively  entitled  to  recover 
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wards  pledged  the  gums  for  a  valuable  conside- 
ation  to  defendant,  handing  over  to  him  the  trans- 
fer order  of  plaintiffs,  together  with  a  transfer 
order  from  himself,  and  afterwards,  and  before 
the  bills  became  due,  became  bankrupt : — Held, 
that  plaintiffs  were  entitled  to  maintain  trover 
against  defendant  for  the  gums.  Boyson  y.  Cote*, 
6  M.  &  S.  14. 

Where  A.  and  B.,  having  agreed  to  purchase 
cottons  on  their  joint  account,  directed  their 
brokers  to  purchase  the  same,  and  purchases  hav- 
ing been  made,  warrants  or  orders  for  delivery 
were  made  out  in  the  names  of  the  brokers,  and 
the  cottons  were  left  in  their  custody  as  the  bro- 
kers of  A.;  and  immediately  after  the  purchases, 
B.  paid  A.  one  half  of  the  value ;  and  after  con- 
siderable purchases  had  been  made,  the  brokers 
were  informed  that  B.  had  an  interest  in  the  goods 
purchased;  and  A.,  after  Undirected  the  brokers 
to  procure  him  a  loan  on  the  security  of  the  war- 
rants,  and  C.  advanced  money  by  discounting  bills 
drawn  by  A.  upon  the  brokers,  as  a  security  for 
which  the  whole  of  the  warrants  were  deposited 
with  C.  by  the  brokers ;  and  while  they  were  so 
deposited,  the  latter  received  directions,  both  from 
A  and  B.,  to  make  a  division  of  the  goods  held 
on  their  joint  account,  which  they  did,  by  appro- 
priating specific  warrants  to  each  party,  and 
which  division  was  approved  of  by  both ;  and  be- 
fore the  bills  became  due,  the  brokers  were  direct- 
ed by  A.  to  get  one-half  renewed,  which  C.  agreed 
to  do,  and  discounted  fresh  bills;  and  the  brokers 
then  left  in  the  hands  of  C,  as  a  security  for  the 
money  thus  advanced,  the  warrants  belonging  to 
B. ;  C,  however,  not  then  knowing  that  B.  had 
any  interest  in  them: — Held,  that  the  second 
pledge  was  the  pledge  of  a  specific  chattel  belong- 
ing to  B.  which  the  brokers  had  no  authority  to 
make,  and,  consequently,  that  trover  was  main- 
tainable against  C.  Barton  v.  Williams,  5  B.  & 
A.  395;  M»CleI.  &  Y.  406:  8.  C.  in  error  nom. 
Williams  v.  Barton,  3  Bing.  139;  10  Moore,  596. 

The  defendants,  as  brokers  for  B.  &  Co.  ef- 
fected two  purchases  of  seed,  both  of  which  were 
paid  for  by  B.  &  Co.,  and  left  in  the  defendants' 
warehouses  for  the  purpose  of  re-sale ;  the  first 
was  made  on  account  of  B.  &  Co.,  and  the  other 
for  the  plaintiffs,  resident  abroad,  and  by  their 
express  order;  but  the  invoices  of  both  were  made 
out  in  the  name  of  B.  &l  Co.,  who  did  not  inform 
the  defendant  that  the  latter  purchase  was  not 
made  on  their  account : — Held,  that  the  defen- 
dants having  made  advances  to  B.  &  Co.,  could 
not  retain  possession  of  the  seed  against  the 
plaintiffs,  on  the  ground  that  a  factor  has  no  au- 
thority to  pledge  the  goods  of  his  principal.  Gui- 
chardv.  Morgan,  4  Moore,  36. 

Held,  that  where  a  factor  had  pledged  the 
goods  of  his  principal,  the  latter  might  recover 
the  value  of  them  in  trover  against  the  pawnee, 
on  tendering  to  the  factor  what  was  due  to  him, 
without  any  tender  to  the  pawnee.  Daubiany  v. 
Duval,  5  T.  R.  604 

So  also,  he  might  maintain  trover  after  demand 
and  refusal  without  tendering  the  duplicate. 
Pert  v.  Baxter,  1  Stark.  473— EUenborough. 

If  bills  indorsed  in  blank  be  deposited  with  a 


banker  to  be  received  when  due,  and  he  raise 
money  upon  them  by  pledging  them,  trover  will 
not  lie  on  his  bankruptcy.  Collins  v.  Martin  1 
B.&P.  648;  2Esp>&20. 

Afterwards  held,  that  the  pawnee  for  a  valu- 
able consideration,  who  claimed  under  the  tor- 
tious act  of  the  broker,  had  no  right  to  retain  the 
goods  against  the  principal  in  trover  for  the 
amount  of  the  lien  which  the  broker  had  on  the 
goods,  for  a  balance  due  from  the  principal  at  the 
time  of  such  pledge,  the  lien  being  personal  and 
not  transferable  by  such  tortious  act  of  the  bro- 
ker. MCombie  v.  Davies,  7  East,  5 ;  3  Smith,  3. 

Where  a  foreign  merchant  consigned  goods  to 
his  correspondent  in  London,  who  pledged  them 
with  a  factor  as  and  for  his  own  property,  and 
received  the  amount  in  advance,  and  afterwards 
became  bankrupt: — Held,  that  the  factor  was 
liable  to  the  foreign  merchant  in  trover  for  the 
goods.  Duclos  v.  Ryland,  5  Moore,  518,  n.  And 
see  Cravtn  v  Ryder,  2  Marsh,  127 ;  6  Taunt 
433 ;  Holt,  100. 

Where  the  consignee  of  goods  from  abroad  au- 
thorized a  factor  to  indorse  the  bills  of  lading  for 
the  purpose  of  sales,  and  the  factor  indorsed 
them  to  H.  &  Co.  (who  knew  that  the  latter  was 
a  mere  agent),  with  authority  to  them,  first,  to 
effect  sales,  and  secondly,  to  reimburse  them- 
selves out  of  the  proceeds  for  a  sum  of  money 
which  they  advanced  upon  the  credit  of  the  goods; 
and  before  the  authority  of  the  factor  (who  imme- 
diately afterwards  stopped  payment)  was  coun- 
termanded, H.  &  Co.  sold  the  goods' by  auction. 
— Held,  that  H.  &  Co.  were  not  liable  to  the 
original  consignee  in  trover  for  the  goods.  It 
seems,  however,  that  they  would  be  liable  for 
money  had  and  received  to  the  use  of  the  right- 
ful owner  of  the  goods.  Siierneld  v.  Holden,  6 
D.  &,  R.  17;  4  B.  &C.  5;  R.  &  M.  219. 

Where  foreign  merchants  consigned  goods,  on 
their  own  account  and  risk,  to  a  commission 
agent  in  this  country,  for  sale  only,  and  in  the 
letter  of  advice  wrote, u  We  expect  that  you  will 
send  us  some  remittances  on  account  of  the  pro- 
ceeds consigned  to  you,  though  they  be  not  yet 
sold,  as  is  customary,  in  order  to  encourage  us 
thereby  to  send  you  more  frequent  consign- 
ments," and  the  agent  pledged  the  goods  for  ad- 
vances to  himself,  he  being  in  embarrassed  cir- 
cumstances : — rteld,  that  the  shipper's  letter  to 
the  agent  did  not  amount  to  an  authority  to  pledge 
the  goods.  Queiroz  v.  Trueman,  5D.&R.  192; 
3  B.  &  C.  342. 

When  A.,  without  the  authority  of  B-,  pledges 
his  property  with  C,  and  B.  brings  a  joint  action 
of  detinue  against  A.  and  C,  the  jury  in  such  a 
case,  if  they  arc  satisfied  that  B.  held  out  A.  as 
a  person  authorized  to  pledge  his  property  for 
the  purpose  of  raising  money,  may  find  a  verdict 
for  both  defendants.  Garth  v,  Howard,  5  C.  &.  P. 
346— Tindal. 

A.  As  to  Sale  of  Goods, 

An  agent  cannot  sell  the  goods  of  his  princi- 
pal without  authority ;  but  such  authority  to  sell 
may  be  implied  from  circumstances.  Thus, 
where  a  London  agent  was  employed  by  his  prin- 
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expel  m  the  country  to  import  goods  from  abroad, 
and  send  them  to  their  destination,  and  by  the  bill 
of  lading  the  goods  were  deliverable  "to  order  or 
a— if  mt"  and  indorsed  ti»  blank  by  the  shipper, 
and  the  agent,  being  allowed  to  retain  possession 
of  the  bifi  of  lading  for  five  months,  sold  the 
roods  without  any  authority  for  that  purpose : — 
Held,  that  it  was  a  question  for  the  jury  whether 
the  principal  had  not,  by  his  conduct,  enabled  his 
agent  to  hold  himself  out  to  the  world  as  a  person 
having  authority  to  sell,  and  thereby  to  convey 
title  to  the  vendee.  Dyer  v.  Pearson,  4  D.  &  R. 
BiS;  3B.fcC.3a 

A  purchaser  of  hemp  lying  at  a  wharf;  had  it, 
at  the  time  of  his  purchase,  transferred  in  the 
wharfinger's  books  into  the  name  of  the  broker 
who  effected  the  purchase  for  him,  and  whose  or- 
dinary  business  it  was  to  buy  and  sell  hemp : — 
Held,  thai  this  gave  the  broker  an  implied  au- 
thority to  sell  it,  and  that  his  sale  and  receipt  of 
the  money  bound  his  unknown  principal  So,  if 
it  had  been  transferred  into  the  names  of  the 
principal  or  broker.  Pickering  v.  Busk,  15  East, 


In  order  to  avoid  a  sale  made  by  a  broker,  it 
\j  be  shown  that,  by  the  custom  of  that  parti- 
cular trade,  the  authority  of  the  broker  expired 
with  the  day  on  which  it  was  given.  Dickinson 
v.  LUwali,  4  Camp.  279 ;  1  Start  128— Ellen- 
borough. 

So,  by  the  custom  of  London,  where  goods  are 
sold  by  a  broker  to  be  paid  for  by  bill,  the  vendor 
has  a  right  to  annul  the  contract  within  a  reason- 
able time,  if  he  is  dissatisfied  with  the  sufficiency 
of  the  purchaser.  But  the  intimation  of  his  dis- 
sent most  be  made  as  soon  as  he  had  an  oppor- 
tunity of  making  inquiry ;  and  five  days  were 
considered  too  long.  Hodgson  v.Xtavtts.2  Camp. 
533— Elleaboiough. 

Where  a  purchase  is  made  by  an  agent,  he  is 
not  a  special  agent,  if  he  has  any  discretion  to 
exceed  the  sum  ordered  to  be  given  by  his  prin- 
cipal ;  and,  if  he  have  such  a  discretion,  the  prin- 
cipal is  bound  by  his  contracts,  though  they  ex- 
ceed the  sum  which  he  is  ordered  by  his  princi- 
pal to  give.  Hicks  v.  Hankin,  4  Esp.  114 — Heath. 

Brokers  in  the  usual  habit  of  buying  and  pav- 
ing for,  and  of  selling  and  receiving  the  value  for 
sugars  on  speculation,  in  their  own  names,  and 
upon  their  own  judgment,  for  their  principal; 
sometimes,  when  the  market  was  low,  under  an 
unlimited  authority  as  to  quantity  and  price ;  at 
other  times  under  special  instructions  to  buy; 
but  guided  from  time  to  time  by  special  instruc- 
tions to  sell,  and  limited  in  respect  to  price,  and 
advised  from  time  to  time  by  their  principal  as 
to  the  probable  rise  or  fall  of  the  market;  but 
keeping  only  a  general  account  with  their  princi- 
pal  of  the  sums  advanced  to  and  received  for  him, 
without  accounting  separately  for  each  particular 
lot  purchased  and  re-sold ;  may  bind  him  by  a 
re-sale  of  a  particular  parcel  of  sugars  before  pur- 
chased and  paid  for  in  their  own  names,  and  lodg- 
ed in  their  own  warehouse,  though  sold  under  the 
pries  directed  by  their  principal,  for  whom  they 
received  the  money,  but  afterwards  foiled:  the 
▼OL.  I.  r 


general  authority  of  the  brokers  to  sell,  so  as  to 
bind  their  principal  in  respect  of  the  purchaser, 
being  to  be  collected  from  their  general  dealing, 
and  not  merely  from  their  private  instructions  as 
to  the  particular  parcel  of  goods.  Whitehead  v. 
7lidfcett,15East,400. 

An  agent  authorized  to  sell  goods,  has,  in  the 
absence  of  advice  to  tbe  contrary,  an  implied  au- 
thority to  receive  the  proceeds  of  such  Bale.  Co- 
pel  v.  Thornton,  2  C.  &  P.  352— Tenterden. 

If  a  person  employed  as  the  agent  of  another 
in  the  sale  of  any  property,  has  notice  that  what 
he  b  about  to  sell  is  not  his  principal's,  and  he 
yet  continues  to  sell,  he  is  personally  liable  for  the 
produce  of  the  sale.  Hardacre  v.  Stewart,  5 
Esp.  103— Ellenborough. 

If  a  factor  sell  goods  as  a  principal,  and  the 
buyer  has  no  notice  of  his  being  only  a  factor,  the 
real  principal  is  bound  so  far,  that  the  buyer  may, 
in  an  action  against  him  for  the  price,  set  off  a 
debt  due  to  him  from  the  factor.  George  v.  Clag- 
gett,  2  Esp.  557— Kenyon. 

And  the  court  refused  a  new  trial.  7  T.  R.  359. 
8.  P.  Babone  v.  Williams,  7  T.  R.  360,  n. 

Otherwise,  if,  before  they  are  all  delivered,  or 
any  part  of  them  paid  for,  the  purchaser  is  in- 
formed that  they  belong  to  a  third  person.  Moore 
v.  Clementson,  2  Camp.  22 — Ellenborough. 

If  goods  are  sold  by  a  broker  without  disclosing 
his  principal,  the  purchaser  is  justified  in  paying 
him  in  a  different  manner  from  that  stipulated  for 
by  the  terms  of  the  contract  Alitor  where  the 
principal  is  disclosed  at  the  time  of  sale.  Black- 
hum  v.  Scholes,  2  Camp.  343 — Ellenborough. 

Where  a  broker  who  had  sold  goods  for  plain- 
tiff to  defendant,  made  an  arrangement  with  plain- 
tiff unknown  to  defendant,  altering  the  time  of 
payment : — Held,  that  the  plaintiff  had  thereby 
taken  the  broker  as  his  debtor,  and  had  discharg- 
ed the  defendant  Thorton  v.  Meux,  M.  &  M. 
43— Abott- 

The  circumstance  of  persons  selling  goods  be- 
ing described  in  the  catalogue  of  sale  as  sworn 
brokers,  is  not  sufficient  notice  to  the  purchaser 
that  they  are  only  agents,  to  prevent  him  from 
dealing  with  them  as  principals.    Id. 

Goods  sold  by  a  broker  for  a  principal  not 
named,  upon  the  terms  as  specified  in  the  usual 
bought  and  sold  notes,  (delivered  over  to  the  re- 
spective parties  by  the  broker)  of  "payment  in 
one  month,  money,"  may  be  paid  for  by  the  buy- 
er to  the  broker  within  the  month,  and  that  by 
bill  of  exchange  accepted  by  the  buyer,  and  dis- 
counted by  him  within  the  month,  though  having 
to  run  a  longer  time  before  it  was  due.  But, 
where  the  buyer  was  also  indebted  to  the  same 
broker  for  another  parcel  of  goods,  the  property 
of  a  different  person,  and  he  made  a  payment  to 
the  broker,  generally,  which  was  larger  than  the 
amount  of  either  demand,  but  less  than  the  two 
together,  and  afterwards  the  broker  stopped  pay- 
ment, such  payment  ought  to  be  equitably  appor- 
tioned as  between  the  several  owners  of  the  goods 
sold,  who  are  only  respectively  entitled  to  recover 
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the  difference  from  the  buyer.    Favene  v.  Ben- 
nett, 11  East,  36. 

If  the  seller  of  goods,  knowing  at  the  time  that 
the  buyer,  though  dealing  with  him  in  his  own 
name  is  in  truth  the  agent  of  another,  elect  to 
give  the  credit  to  such  agent,  he  cannot  afterwards 
recover  the  value  against  the  known  principal ; 
but,  if  the  principal  be  not  known  at  the  time  of 
the  purchase  made  by  the  agent,  it  seems  that 
when  discovered,  the  principal  or  the  agent  may 
be  sued  at  the  election  of  the  seller ;  unless  where, 
by  the  usage  of  trade,  the  credit  is  understood  to 
be  confined  to  the  agent  so  dealing;  as  particular- 
ly in  the  case  of  principals  residing  abroad.  Pat- 
terson v.  Gandasequi,  15  East,  62. 

A^  a  foreign  merchant,  employs  B.  to  purchase 
goods  on  commission;  the  vendors  (with  the 
knowledge  that  the  purchases  were  made  on  ac- 
count of  A.)  make  out  the  invoices  to  B.,  and 
take  in  payment  his  acceptances  payable  at  six 
months : — Held,  amongst  other  things,  that  there 
was  no  contract  of  sale  as  between  A.  and  B. 
Seymour  v.  Pychlau,  1  B.  &.  A.  14. 

Parol  evidence  of  a  broker  may  be  admitted,  to 
show  that  a  sole  of  goods  was  made  to  a  third  per- 
son, for  whom  the  buyer  acted  as  agent,  although 
the  bought  note  and  invoice  were  made  out  in  the 
name  of  the  buyer.  Wilson  v.  Hart,  1  Moore,  45. 

At  the  time  of  making  a  contract  of  sale,  the 
party  buying  the  goods  represented  that  he  was 
buying  them  on  account  of  persons  resident  in 
Scotland,  but  did  not  mention  their  names,  and  the 
seller  did  not  inquire  who  they  were,  but  after- 
wards debited  the  party  who  purchased  the  goods: 
Held,  that  the  seller  might  afterwards  sue  the 
princi  pa  Is  for  the  price.  Thompson  v.  Davenport, 
9B.&C.78;4M.&R.110. 

The  plaintiffs  purchased,  by  order  of  T.  &  Co. 
of  Ryder,  to  whom  they  were  known  as  brokers, 
,  i  10  bales  of  cotton.  The  contract  was  regularly 
entered  on  the  plaintiffs'  books  as  a  purchase  and 
sale  by  brokers,  and  brokerage  charged  to  both 
parties.  Bought  and  sold  notes  were  delivered 
not  disclosing  the  names  of  principals,  but  charg- 
ing brokerage  to  both.  T-  <fc  Co.  and  Ryder  were 
not  known  to  each  other  as  concerned  in  the 
dealings.  The  plaintiffs  paid  Ryder  for  the  cot- 
tons, and  handed  them  over  to  T.  &  Co.  with  a 
bill  of  parcels  in  their  own  names : — Held,  that 
the  plaintiffs  were  principals  in  the  purchase  of 
Ryder,  and  the  sale  to  T.  &,  Co.  Kilby  v.  Wilson, 
R.  &  M.  178— Abbott 

When  an  agent  is  authorised,  from  a  previous 
course  of  dealing  between  himself  and  his  princi- 
pal to  do  so,  he  may,  on  an  approval  of  a  purchase 
by  the  latter,  make  out  a  contract  note  in  his  own 
name,  without  inserting  that  of  his  principal, 
provided  he  make  an  entry  in  his  book  in  the 
name  of  his  principal.  Kemble  v.  Atkins,  I  Moore, 
6;  7  Taunt 260;  Holt,  427. 

A  purchaser  cannot  object  to  a  broker  becom- 
ing an  intermediate  purchaser  for  the  purpose  of 
becoming  responsible  to  the  seller,  when  he  had 
before  consented  to  similar  agreements.    Id. 

Where  plaintiffs  consigned  goods  to  their  fac- 
tors, who*  not  having  funds  to  pay  the  freight  and 


duties,  agreed  with  the  defendants  that  they 
should  take  charge  of  the  consignment,  pay  the 
freight  and  duties,  and  sell  the  goods,  and  have- 
one  half  the  usual  commisssion  on  such  sale ;  and 
defendants  accordingly  paid  the  freight  and  duties, 
and  received  the  goods,  after  which  the  factors 
became  bankrupt,  having  before  informed  de- 
fendants that  the  good's  were  the  plaintiffs',  but 
defendants  notwithstanding  sold  the  goods: — 
Held,  in  trover  by  the  plaintiffs,  that  the  de- 
fendants had  not  a  right  to  retain  for  the  freight 
and  duties,  after  deducting  the  balance  due  from 
the  factors  to  the  plaintiffs,  at  the  time  of  the 
bankruptcy.    Solly  v.  Ratiihone,  2  M.  &  S.  29a 

Where  C.  consigned  goods  to  M.  their  broker, 
upon  a  del  credere  commission,  for  sale,  and  drew 
bills  on  him  in  advance,  which  M.  accepted,  but 
never  paid,  and  afterwards,  without  the  know- 
ledge of  C,  placed  the  goods  with  H.  another  bro- 
ker, upon  a  del  eredere  commission,  and  upon  an 
agreement  todivide  the  commission  with  him,  and 
obtained  his  acceptances  for  the  amount,  and  H. 
sold  the  goods  and  afterwards  became  bankrupt, 
and  his  assignees  received  the  proceeds  of  those 
sales,  and  the  acceptances  of  H.  were  proved 
under  his  commission,  and  a  dividend  received 
upon  them : — Held,  that  the  assignees  of  H.  were 
liable  to  the  assignees  of  C,  who  had  also  become 
bankrupt,  for  the  amount  of  the  proceeds,  in  an 
action  for  money  had  and  received.  Cochran  v. 
Jrlam,2  M.&S.  301, n. 

5.  As  to  Securities* 
[Rights  and  authority  of  Bankers,  see  Bankers.] 

An  agent  who  has  received  from  his  principal 
bills  indorsed  "  on  account"  of  such  principal,  (by 
which  means  their  negociability  is  restrained,) 
cannot  deposit  them  with  his  bankers  as  a  securi- 
ty for  advances :  the  special  indorsement  is  &  suf- 
ficient notice  to  the  bankers  that  the  bills  are  not 
the  property  of  the  party  from  whom  they  receive 
them,  to  enable  him  to  pledge  them.  Truetei  v. 
Barandon,  1  Moore,  543;  8  Taunt  100. 

Defendant  was  held  liable  where  he  had  re- 
ceived a  bill  to  be  discounted  and  promised  to 
pay  the  amount  to  the  plaintiff,  but  paid  a  debt  of 
his  own  instead.    Oughton  v.  West,  2  Stark.  321 
— Ellenborough. 

Where  a  check  was  drawn  upon  a  banker  at 
Llanclly,  at  the  residence  of  the  drawer,  (a  single 
house  four  miles  from  thence),  on  unstamped 
paper,  but  dated  at  Llanelly,  and  delivered  by  the 
drawer  to  his  farming  bailiff,  to  give  to  the  person 
in  whose  favour  it  was  drawn ;  and  he  discounted 
it  with  a  banker  at  Carmarthen,  who  did  not  pre- 
sent it  before  the  drawer  stopped  payment,  which 
took  place  five  days  afterwards : — Held,  that  the 
bailiff  was  not  acting  within  the  scope  of  his 
authority  in  discounting  the  check,  so  as  to 
charge  his  principal.  Waters  v.  Brogden,  1  Y. 
&  J.  457. 

Where  a  draft  for  money  was  intrusted  to  a 
broker  to  buy  exchequer  bills  for  his  principal, 
and  the  broker  received  the  money  and  misapplied 
it  by  purchasing  American  stock  and  bullion, 
and  afterwards  absconded,  but  was  taken  before 
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he  qnitted  England,  and  thereupon  surrendered 
to  the  principal  the  securities  for  the  American 
stock  and  the  bullion,  who  sold  the  whole  and  re- 
ceived the  proceeds: — Held,  that  the  principal 
was  entitled  to  withhold  the  proceeds  from  the 
assignees  of  the  broker,  who  became  bankrupt  on 
the  day  on  which  he  so  received  and  misapplied 
the  money.  Taylor  v.  Plumer  (KnQ,  5  M.  &  S. 
£62;  2  Rose,  415. 

Where  an  attorney,  acting'  under  a  special 
power  to  receive  the  money  only,  deposited  cer- 
tain victualling  bills  with  the  defendant,  as  a 
security  lor  money  borrowed  from  him ;  in  an 
action  of  trover  by  the  payee  of  the  bills : — Held, 
that  the  plaintiff  was  entitled  to  recover.  Tonkin 
v.  Fuller,  3  Dougl.  300. 

There  is  a  distinction  between  goods  in  the 
hands  of  a  factor,  and  bills  in  the  hands  of  a 
banker ;  the  latter,  if  indorsed,  may  be  pledged 
or  discounted,  though  against  the  faith  of  the  re- 
mittance, and  the  remitter  can  be  only  a  general 
creditor.    Ex  parte  Pease,  19  Ves.  jun.  39. 

Bills  remitted  to  a  factor  or  banker,  while  un- 
paid, are  in  the  nature  of  goods  unsold,  and,  on 
failure  of  the  factor,  must  be  returned  to  the 
principal,  subject  to  such  lien  as  the  factor  may 
have  thereon.  Zinckv.  Walker,  2  W.  Black.  1154. 


6.  Under  Power  of  Attorney. 

[For  Execution  of  Deeds,  see  Duds.] 

A  power  of  attorney  must  be  pursued  strictly; 
hut  it  is  to  be  so  construed  as  to  include  all  the 
necessary  means  of  executing  it  with  effect 
Howard  v.  BaiUie,  2  H.  Black.  618. 

Where  one  gave  a  power  of  attorney  to  another 
to  demand  and  receive  all  monies  due  to  him  on 
any  account  whatsoever,  and  to  use  all  means  for 
the  recovery  thereof,  and  to  appoint  attornies  for 
the  purpose  ofbringing  actions,  and  to  revoke  the 
same,  **and  to  do  all  other  business:'* — Held, 
that  the  latter  words  must  be  understood  with  re- 
ference to  the  former,  as  meaning  all  business  ap- 
pertaining thereto.  Hay  v.  Oofrtonuft,  2  Smith,  79. 

Defendant  who  carried  on  business  on  his  own 
account,  and  in  partnership,  gave  a  general  power 
of  attorney  to  his  wife  and  partners  to  act  for  him 
and  in  his  name,  and  to  his  use,  and  to  indorse 
hills,  and  generally  to  act  for  him  while  abroad. 
He  gave  another  power  to  his  wife  alone,  to  act 
for  him  and  on  his  behalf,  and  to  pay  and  accept 
such  bills  as  should  be  drawn  by  his  agents  and 
cor  respondents  as  occasion  should  require.  One 
of  the  partners  drew  a  bill  on  defendant  for  mo- 
ney to  supply  the  partnership  concerns,  defendant 
having  received  while  abroad  mouey  on  the  part- 
nership account,  and  the  wife  accepted  the  bill 
for  her  husband : — Held,  1st,  that  the  partner 
eould  not  be  called  defendant's  agent,  and  there- 
fore that  the  wife  had  not  power  to  accept  the 
bill;  2dly,  that  she  had  not  power  to  accept  a 
biB  for  partnership  transactions,  but  only  bills  on 
his  account ;  3dly,  that  the  general  words  in  a 
power  of  attorney  were  not  to  be  construed  at 
large,  but  as  giving  general  powers  for  carrying 
into  effect  the  special  purpose  for  which  they 
given :  and  therefore  that  an  indorsee  who 


had  not  used  due  caution  could  not  recover. 
Attwood  v.  Munnings,  1  M.  &  R.  66;  7B.&C, 

27a 

A  power  of  attorney  authorizing  an  agent  to 
demand,  sue-  for,  recover,  and  receive,  by  all  law- 
ful ways  and  means,  all  monies,  debts  and  dues 
whatsoever,  and  to  give  sufficient  discharges, does 
not  authorize  him  to  indorse  bills  for  his  principal. 
Murray  v.  East  India  Company,  5  B.  &  A.  204. 

And  trover  may  be  maintained  for  the  bills  in- 
dorsed by  the  agent,  where  the  power  of  attorney 
was  to  receive  all-  salary  and  money,  with  all  the 
principal's  authority  to  recover,  compound,  and 
discharge,  and  to  give  releases  and  appoint  sub- 
stitutes.   Hogg  v.  Snaith,  1  Taunt  347. 

A  general  power  of  attorney  granted  to  one 
partner  does  not  give  any  authority  to  the  others. 
Edmiston  v.  Wright  (Bt.\  1  Camp.  88— Ellenb. 

One  of  two  partners  gave  his  son  a  power  of 
attorney,  M  to  act  on  his  behalf  in  dissolving  the 
partnership,  with  authority  to  appoint  any  other 
person  as  he  might  see  fit:"— Held,  that  this 
gave  the  son  power  to  submit  the  account  to 
arbitration.  Henley  v.  Soper,  8  B.  &  C.  16 ;  2  M. 
&  R.  153. 

Where  a  power  of  attorney  is  given  as  part  of 
a  security  for  money,  it  is  not  revocable.  Walsh 
v.  Whitcomb,  2  Esp.  565 — Kenyon. 

A.,  being  indebted  to  B.,  in  order  to  discharge 
the  debt,  executed  to  R  a  power  of  attorney,  au- 
thorizing him  to  sell  certain  lands  belonging  to 
him.  A.: — Held,  that  this  being  an  authority 
with  an  interest,  could  not  be  revoked.  Oaussen 
v.  Morton,  10  B.  &,  C.  731. 

A  power  of  attorney  is  revoked  by  the  death  of 
the  party  givnig  it,  even  though  the  party  to 
whom  it  is  given  has  an  interest,  or  the  act  be  not 
to  be  performed  until  after  the  death  of  the  party. 
Watson  v.  King,  1  Stark.  121 ;  4  Camp.  272— 
Ellenb. 


7.  Other  Cases. 
A  special  agent,  under  a  limited  authority,  can- 
not bind  his  principal  by  any  act  beyond  the 
scope  of  such  limited  authority.    Fenn  v  Harru 
«ro,3T.R.757;  4T.R.  177. 

Where  the  holder  of  a  bill  of  exchange  desired 

A.  to  get  it  discounted,  but  positively  refused  to 
indorse  it,  and  A.  delivered  it  to  B.  for  the  same 
purpose,  informing  him  to  whom  it  belonged;  and 

B.  rinding  that  he  could  not  dispose  of  it  without 
indorsing  it,  was  prevailed  upon  to  do  so,  by  A.'s 
telling  him  that  he  would  indemnify  him ;  but  the 
indorsee  took  it  upon  the  credit  of  the  names  on 
the  bill,  without  any  knowledge  of  the  real  owner: 
although  such  original  holder  afterwards  pro- 
mised to  pay  the  hill,  yet  such  promise  cannot 
support  an  action  brought  against  him  by  the  in- 
dorsee, it  being  nudum  pactum ;  for,  as  A.  was  a 
special  agent  under  a  limited  authority,  he  could 
not  bind  his  principal  by  any  act  beyond  the  scope 
of  such  limited  authority.    Id. 

It  afterwards  held,  on  a  new  trial,  that  the 
employers  of  A.  the  agent  were  bound  by  his  act; 
and  were  liable  to  refund  if  the  bill  be  afterwards 
dishonoured  by  the  acceptor.    4  T.  R.  177. 
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An  agent,  employed  generally  to  do  an  act 
is  only  authorized  to  do  it  in  the  usual  way  of 
business ;  therefore,  as  stock  is  usually  sold  for 
money  only,  a  principal  is  not  bound  by  the  acts 
of  a  broker  employed  by  him,  who  sells  it  upon 
credit  without  a  special  authority,  though  acting 
bona  fide  and  with  a  view  to  the  benefit  of  the 
principal  Wiltshire  v.  Sinn,  1  Gamp.  256V— 
Ellenborough. 

If  one  of  two  trustees  order  a  broker  to  sell 
stock  standing  in  their  joint  names,  and  under- 
take to  procure  his  co-trustee  to  join  in  the  trans- 
fer, the  broker  is  not  warranted  in  making  the 
■ale,  unless  such  co-trustee  authorize  or  concur 
with  the  other  in  making  the  transfer.  Lofton 
v.  Sneyd,  2  Moore,  583. 

A  factor,  who  was  a  partner  in  a  house  abroad, 
to  whom  goods  were  consigned,  made  advances  to 
the  consignor  to  be  paid  out  of  the  proceeds : — 
Held,  that  the  consignees  were  not  authorized  to 
purchase  bills  for  the  account  and  risk  of  the  con- 
signor. Lucas  v.  Groning,  7  Taunt  164;  2 
Marsh.  460 ;  1  Stark.  391. 

A.  consigned  and  shipped  goods  to  India  for 
■ale,  and  in  his  letter  of  instructions  to  his  agent 
B.,  directed  him  to  invest  the  proceeds  in  certain 
specified  articles  of  merchandise,  or  in  bills  at  the 
exchange  of  the  day,  and  remit  them  to  England. 
R,  instead  of  complying  with  this  order,  invested 
the  proceeds  in  a  commodity  not  specified  in  his 
letter  of  instructions,  and  informed  A.  of  the  pur- 
chase, by  letter,  and  transmitted  a  bill  of  lading 
for  the  goods,  which  reached  A.  on  the  29th  May, 
who  notified  to  an  agent  of  B.,  on  the  7th  August, 
his  dissent  from  what  had  been  done ;  the  foods 
having  in  the  mean  time  been  lost  at  sea : — -Held, 
that  the  laches  of  A.  in  delaying  his  notice  of  dis- 
sent so  long,  discharged  B.*s  liability ;  and  that 
the  jury  were  warranted  in  finding  that  A.  had 
assented  to  the  purchase  made  by  B.  Prince  v. 
Clark,  2  D.  &  R.  266;  1  B.  &  C.  186. 

A  share  in  the  London  Institution,  incorpor- 
ated by  charter,  for  the  advancement  of  literature, 
&Ch  cannot  be  transferred  until  the  proprietor 
shall,  by  writing  under  his  hand,  signify  his  desire 
so  to  do  to  the  committee  of  managers,  and  men- 
tion therein  the  name,  &c  and  other  description 
of  the  person  to  whom  he  is  desirous  the  same 
should  be  transferred ;  which  person  is  to  be  ap- 
proved by  the  committee : — Held,  that  a  note  ad- 
dressed to  them  in  these  words :  "  Having  dis- 
posed of  my  share  in  the  London  Institution  to 
[leaving  a  blank  for  the  name],  I  beg  leave  to  re- 
commend him  to  be  elected  in  my  place,  as  a  pro- 
prietor," &c  and  signed  by  the  proprietor,  which 
note  was  left  in  the  hands  of  an  agent  (the  clerk 
of  the  society),  for  the  purpose  of  selling  the 
share,  did  not  authorize  such  agent  to  fill  up  the 
blank  himself  with  the  name  of  the  purchaser 
with  whom  he  contracted  for  the  price,  against 
the  rules  of  the  society,  which  required  the  re- 
commendation of  the  candidate  to  be  vouched  by 
the  proprietor  himself,  inserting  his  name,**^  in 
the  paper;  and  consequently  the  agent  had  no 
authority,  before  the  transfer  was  so  completed,  to 
receive  the  money  of  the  purchaser,  and  to  insert 
his  name  in  the  blank,  unknown 


And  such  purchaser,  paying  the  money  before  the 
time  of  payment  when  the  transfer  from  the  pro- 
prietor was  complete,pays  it  at  his  own  risk  to  the 
agent,  whom  he  thereby  makes  his  own  for  that 
purpose.  And  such  agent  afterwards  absconding 
with  the  money,  and  the  society  disallowing  the 
transfer,  upon  the  interference  of  the  proprietor : 
Held,  that  the  purchaser  could  not  recover  the 
amount  from  such  proprietor  in  an  action  for  mo* 
ney  had  and  received.  Parrdher  v.  GaitskelL,  13 
East,  432. 

A  factor  having  an  authority  to  sell  for  money, 
is  not  entitled  to  barter ;  therefore,  where  a  Ac- 
tor, being  ordered  to  sell,  bartered  the  goods  of 
his  principal: — Held,  that  no  property  passed* 
and  that  the  principal  might  maintain  trover 
against  the  party  with  whom  the  goods  were  bar- 
tered, although  the  latter  was  ignorant  that  he 
had  been  dealing  with  a  factor.  Guerrtiro  v. 
PeiU,  3  B.  &,  A.  616. 

A  traveller  who  receives  orders  for  goods  from 
his  employer's  customer  in  the  country,  is  author- 
ized to  receive  payment  for  them  in  money,  but 
not  in  other  goods.  Howard  v.  Chapman,  4  C.  At 
P.  508— TmdaL 

IV.  Rights  of  Agent  against  Principal. 

1.  Remuneration. 

Miscondact  of  Agent.] — An  agent  cannot  reco- 
ver commission,  or  even  a  compensation  for  his 
trouble,  if  he  executes  his  duties  in  such  a  man- 
ner that  no  benefit  results  from  them.  Hamond 
v.  Holiday,  1  C.  &  P.  384— Best 

Nor  is  he  entitled  to  commission  where  he  has 
been  guilty  of  gross  misconduct  in  selling  goods. 
White  v.  Chapman,  1  Stark.  113— Ellenborough. 

A  broker  purchases  goods  on  commission  at  a 
month's  credit,  and  pays  duties  on  them,  and 
sends  them  to  the  place  of  the  purchaser's  abode, 
consigned  to  his  own  order :  the  seller,  being  fear- 
ful of  the  purchaser's  credit,  procures  the  broker 
to  delay  the  arrival  of  the  goods  till  the  month's 
credit  is  expired,  and  to  render  them  to  the  buyer 
on  payment  of  the  price,  whereupon  they  are  re- 
fused : — Held,  that  the  broker  can  neither  recover 
the  price,  duties,  or  commission,  in  an  action  for 
money  paid.    Hurst  v.  Holding,  3  Taunt  32. 

Claims  by  the  agent  for  expenses  on  account 
of  the  principal,  which,  from  the  conduct  of  the 
agent  in  having  undertaken  the  business  without 
authority  or  agreement,  could  not  be  ascertained, 
were  disallowed.  Beaumont  v.  BouUbee,  11  Ves. 
j  on.  358. 

A  confidential  agent  in  that  character  is  bound 
to  keep  regular  accounts ;  and,  having  neglected 
to  do  so,  and  to  preserve  vouchers  against  him- 
self, though  he  had  preserved  those  in  his  own 
favour,  was,  on  the  ground  of  gross  neglect  of 
duty,  not  allowed  a  charge  in  respect  of  bills  of 
costs  for  business  done  as  a  solicitor.  White  v. 
Lincoln  (Lady),  8  Yes.  jun.  363. 

Business  ineffectual^— A  ship-broker  employed 
to  sell  a  ship,  which,  when  put  up  for  sale, 
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received.  He  charged  commission  on  them,  as 
well  as  on  the  others  which  were  received,  and 
told  his  principal  he  might  draw  for  the  balance, 
which  he  did.  In  subsequent  accounts  no  notice 
was  taken  of  the  instalments,  which,  in  a  previ- 
ous account,  were  stated  to  be  unpaid : — Held, 
sufficient  evidence  for  a  jury  to  infer  a  del  credere 
commission,  creating  an  agreement  for  the  agent 
to  be  responsible  to  his  principal  for  the  annui- 
ties. Sfot*  v.  >Food«*Jfc,  7  B.  &,  C.  73 ;  9D.&R. 
889 :  and  see  Shaw  v.  Pieton,  7  D.  &  R.  201 ;  4 
B.  &,  C.  715;  and  Shaw  v.  DartneU,  9D.&R. 
54;  6B.&C.56. 


bought  in,  is  not  entitled  to  a  commission  on  the 
sals.  Ifasmrr  v.  Atom,  1  Marsh.  76;  5  Taunt 
381. 

A  ship4>roker  who  has  procured  a  bargain  for 
the  hire  of  a  vessel,  is,  by  the  usage  in  the  city  of 
Irfwidon,  entitled  to  receive  from  the  owner  a  cer- 
tain fwmmissinn  on  the  amount  of  freight,  if  the 
contract  is  perfected,  but  not  otherwise : — Held, 
that,  when  a  broker  had  negotiated  the  hire  of  a 
vessel,  and  a  memorandum  for  a  charter  was 
signed  by  the  parties,  but  the  bargain  afterwards 
went  off,  and  the  ship  was  not  employed,  the  bro- 
ker could  not  maintain  an  action  against  the 
ship-owner  to  recover  the  commission,  or  a  com- 
pensation for  his  work  and  labour.  Read  v. 
Jbsa,  10  &  &  Cw  438. 

Even  where  the  contract  is  not  completed  by 
the  act  of  the  owner.  Broad  v.  Thomas,  7  Bing. 
99;  4M.&P.732;  4C.&P.338. 

Where  a  broker  is  employed  by  a  ship-owner 
to  procure  a  charter-party,  if  the  negotiation 
sees  off  on  account  of  any  fault  in  the  broker,  he 
is  not  entitled  to  recover  any  thing  in  the  shape 
of  remuneration ;  nor  is  he,  in  such  case,  entitled 
to  recover  for  any  expenses  which  he  may  have 
been  pat  to,  unless  such  expenses  are.  unusal, 
and  have  been  incurred  in  consequence  of  the 
■hip-owner's  having  urged  him  to  extraordinary 
expedition  in  the  matter.  And  semble,  that, 
where  the  negotiation  is  not  carried  into  effect, 
bat  there  is  no  fault  in  the  broker,  he  is  not  enti- 
tled to  any  thing,  unless  the  charter-party  is 
actually  signed.  DaUon\  v.  Irwin,  4  C.  &  P. 
389— TindaL 

Del  credere  Commission,] — A  commission  del 
credere  is  an  absolute  engagement  to  the  princi- 
pal from  a  broker,  and  makes  him  liable  in  the 
first  »rtffHfl™\  though  the  principal  may  resort  to 
the  person  trusted  as  a  collateral  security.  Grove 
t.  Dubois,  1  T.  R.  112.  See  Bize  v.  Dickason,  1 
T.R-285. 

Indebitatus  assumpsit  lies  to  recover  del  cre- 
dere commissions  for  guaranteeing  sums  insured 
upon  policies;  such  commissions  being  due  upon 
entering  into  the  contract  of  guarantie.  Caru- 
tker*  t.  Graham,  14  East,  67a 

If  a  declaration  state  that  the  defendant  was 
indebted  to  the  plaintiff  in  respect  of  goods  de- 
livered by  him  to  the  defendant,  to  be  sold  and 
dry?— "1  of;  and  it  appear  in  evidence,  that  the 
defendant  received  a  del  credere  commission  on 
itoeing  the  solvency  of  the  purchasers : — 
that  such  declaration  was  insufficient,  as 
the  cosamiasion  was  not  therein  stated.  GaU  v. 
Gsamfer,  1  Moore, 279;  7 Taunt  55a 

The  plaintiff  declared  in  indebitatus  assumpsit, 
the  defendant  was  indebted  to  him  for  corn- 
due  for  his  having  guaranteed  the  pay- 
of  goods  sold  by  him,  as  the  factor  of  the 
to  third  persons,  and  at  his  request : 
Held  good  after  verdict  Solly  v.  Weiss  (in 
crrsr),  ft  Moore,  490. 

An  agent  who  received  annuities  for  his  prin- 
cipal, sent  him  several  accounts,  in  which  be 
gawe  credit,  amongst  others,  for  instalments  of 
'**      bat  which  he  stated  he  had  not  yet 


Other  Cases."] — A  broker  chartering  a  ship  to 
the  Baltic  is  entitled  to  5  per  cent  commission, 
by  usage  of  the  trade.  Cohen  v.  Paget,  4  Camp. 
96 — Ellenborough. 

A  broker  charters  ships,  at  a  commission  of 
2}  per  cent  on  their  outward  freight,  and  the 
like  on  their  homeward  freight :  if  the  charter- 
party  makes  it  contingent  what  the  amount  of 
freight  shall  be,  the  broker  cannot  sue  for  any 
sum  till  the  contingency  is  determined.  Winter 
v.  Hair,  3  Taunt  531. 

It  is  no  answer  to  an  action  by  a  broker  for 
commission  for  procuring  freight,  that  the  char- 
ter-party procured  was  such,  that,  if  the  charterer 
failed  to  obtain  certain  licenses,  the  voyage  would 
be  illegal.  Haines  v.  Busk,  5  Taunt  521;  1 
Marsh.  191. 

A  ship  broker  is  entitled  to  5  per  cent  on  the 
gross  freight  of  a  ship,  though  payment  of  a  part 
is  contingent  on  the  arrival  of  the  vessel  home. 
Roberts  v.  Jackson,  2  Stark.  225— Ellenborough. 

A  spirit  broker  is  entitled  to  a  commission  of 
half  a  crown  per  puncheon,  for  putting  a  quantity 
of  rum  up  for  sale  by  public  auction,  although 
such  sale  turned  out  to  be  ineffectual.  Stewart 
v.  Kahle,  3  Stark.  161.— Ellenborough. 

By  an  usage  of  trade,  a  broker  may  be  entitled 
to  i  per  cent  commission  from  the  purchaser  as 
well  as  the  seller.  Eicke  v.  Meyer,  3  Camp.  412. 
— Ellenborough. 

Where  plaintiffs,  being  ordered  to  sell  an  es- 
tate, or  to  raise  money  upon  it,  and  being  unable 
to  effect  a  sale,  applied  to  A^  by  negociation  with 
whom  money  was  obtained,  but  without  any  fur- 
ther interference  on  the  part  of  the  plaintim  :— 
Held,  that  they  could  not  recover  more  than  5*, 
per  cent  commission  for  procuring  this  money. 
Prycs  v.  Wilkinson,  2  Bing.  470;  10  Moore,  177. 

By  agreement,  Tn  an  agent,  was  to  have  a 
commission  on  sales  effected,  or  orders  executed 
by  him ;  the  principal  to  be  responsible  for  bad 
debts,  and  the  agent  to  draw  his  commission 
monthly.  By  the  custom  of  the  trade,  commis- 
sion was  not  allowed  on  sales  which  produced 
bad  debts: — Held,  notwithstanding,  that,  under 
the  terms  of  this  agreement,  T.  was  entitled  to 
commission  on  bad  debts.  Bower  v.  Jones,  8 
Bing.  65 ;  1  M.  &  Scott,  140. 

The  plaintiff,  a  surveyor,  was  retained  by  the 
defendant,  to  negotiate  with  the  commissioners 
of  woods  and  forests  for  the  sale  to  them  of 
certain  premises  of  the  defendant,  for  which  he 
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was  to  receive  a  commission  of  22.  per  cent "  on 
the  sum  which  might  be  obtained,  either  by  pri- 
vate treaty,  arbitration,  or  trial  by  jury."  Private 
treaty  proving  unavailing,  a  jury  wasempannel- 
led,  by  whom  the  value  of  the  property  was  as- 
sessed at  4,0002.  but,  in  consequence  of  a  defect 
in  the  defendant's  title,  arising  out  of  an  annuity 
charged  upon  part  of  the  premises,  which  the 
commissoners  required  the  defendant  to  buy  off, 
the  money  was  not  paid  to  her,  but  was  placed  in 
the  hands  of  the  Accountant-General,  to  await 
the  adjustment  of  the  difference.  The  plaintiff 
was  not  previously  aware  by  the  existence  of  this 
charge: — Held,  that  he  was,  nevertheless,  not 
entitled  to  his  commission  until  the  money 
awarded  was  actually  received  by  the  defendant. 
Bull  v.  Price,  5  M.  L  P.  2 ;  7  Bing.  237. 

2.  Lien. 

A  factor  has  a  lien  on  his  principal's  goods  for 
the  general  balance  due  to  him.  Goden  v.  London 
Ass.  Company,  1  W.  Black.  104. 

But  he  has  no  lien  on  goods  for  a  general  ba- 
lance, unless  they  come  into  his  actual  posses- 
sion. Kinloch  v.  Craig,  3  T.  R.  119, 783 ;  4  Bro. 
P.  C.  47. 

A  factor  who  becomes  surety  for  his  principal, 
has  a  lien  on  the  goods  sold  by  him  for  his  prin- 
cipal, to  the  amount  of  the  sum  for  which  he  has 
so  become  surety.  Drinkwater  v.  Goodwin, 
Cowp.  251. 

An  actual  possession  given  to  a  factor  by  a 
carrier,  by  order  of  the  shipper,  after  his  (the 
shipper's)  bankruptcy,  is  not  such  a  possession  as 
will  give  him  a  lien  against  the  assignees,  al- 
though the  goods  were  shipped  on  account  of  the 
factor,  and  bills  had  been  accepted  by  him  on 
the  faith  of  it,  such  an  order  rather  operates  to 
defeat  his  claim  of  lien,  as  being  an  act  of  own- 
ership exercised  by  the  brankrupt.  Nicholas  v. 
Clent,  3  Price,  547. 

If  a  broker  advance  money,  and  give  his  ac- 
ceptances on  the  credit  of  goods  lodged  in  his 
hands,- he  has  a  lien  on  them,  and  may  retain 
them  until  the  owner  gave  him  a  full  indemnity. 
Pultney  {Bart)  v.  Keymer,  3  Esp.  182— Eldon. 

So  he  has  a  lien  on  such  goods,  and  the  pur- 
chase money,  available  against  the  crown,  where 
the  goods  or  money  have  been  seized  by  the  she- 
riff under  an  extent  against  the  principal,  for  a 
debt  due  to  the  crown.  Rex  v.  Lee,  6  Price,  369. 

A  broker  purchasing  goods  for  his  principals, 
without  their  knowledge,  adds  to  the  terms  of 
purchase  which  the  principals  had  agreed  to,  a 
guarantee  by  himself  of  their  bills :  the  goods 
were  delivered  to  the  broker,  and  the  principals 
became  bankrupts ; — Held,  that  the  broker  had 
no  lien  on  them  for  the  money  he  had  paid  on 
his  guarantie.    Gurney  v.  Sharp,  4  Taunt.  242. 

A  principal  gives  notice  to  his  factor  of  an  in- 
tended consignment  of  a  ship  to  him  for  the  pur- 
pose of  sale,  and  in  consequence  draws  bills  on 
him,  which  factor  accepts :  and  then  the  princi- 
pal dies,  and  his  executors  direct  the  captain  of 
the  ship  to  follow  his  former  orders ;  who  there- 
upon delivers  the  ship  into  the  possesion  of  the 


factor,  who  sells  the  same : — Held,  that  the  factor 
has  a  lien  upon  the  proceeds,  as  well  for  the 
amount  of  money  disbursed  by  him  for  the  ne- 
cessary use  of  the  ship  on  its  arrival,  and  for 
the  acceptances  by  him  actually  paid,  as  for  the 
amount  of  his  outstanding  acceptances  not  then 
due.  Hammonds  v.  Barclay,  2  East,  227 :  and 
see  Kinger  v.  Wilcox,  Amb.  252. 

If  goods  are  bought  by  an  agent  on  his  own 
credit,  he  may,  before  they  come  to  the  posses- 
sion of  the  principal,  stop  them,  to  protect  him* 
self.  Havakes  v.  Dunn,  1  Tyr.  416;  1  Price, 
P.C.24. 

If  a  trader,  before  an  act  of  bankruptcy,  place 
a  cargo  of  coals  in  the  possession  of  a  factor  for 
sale,  and  he  is  in  the  course  of  disposing  of  them 
when  the  trader  becomes  brankrupt;  the  factor 
has  a  right  to  proceed  with  the  sale,  to  receive 
the  money,  and  to  hold  it  in  payment  of  his  own 
balance.  Robson  v.  Kemp,  4  Esp.  236— Ellen- 
borough. 

Where  the  owner  of  goods  was  indebted  to  a 
factor  in  a  sum  exceeding  their  value,  and  con- 
signed them  to  him  for  sale;  and  the  factor,  being 
indebted  to  J.  S.  in  more  than  their  worth,  sold 
them  to  him,  and  afterwards  became  bankrupt; 
and  on  a  settlement  of  accounts  between  J.  S. 
and  the  assignees  of  the  factor,  the  former  allow- 
ed  credit  to  them  for  the  price  of  the  goods,  and 
then  proved  the  residue  of  his  claim  against  the 
estate : — Held,  that,  as  the  factor  had  a  hen  on  the 
whole  price  of  the  goods,  such  settlement  of  ac- 
counts between  the  vendee  and  the  assignees  was 
a  good  answer  to  an  action  against  the  vendee  for 
the  price  of  the  goods,  brought  either  by,  or  on 
the  account  of  the  original  owner.  Hudson  v. 
Granger,  5  B.  &  A.  27. 

If  A.  deposit  goods  with  B.  for  sale,  and  B. 
promise  to  pay  the  proceeds  to  A.  when  sold ;  B, 
has  no  lien  on  them  (if  not  sold)  for  the  balance 
of  his  general  account  arising  upon  other  articles. 
Walker  v.  Birch,  6  T.  R.  258. 

On  the  15th  of  October  the  defendants,  as 
brokers  of  A.,  purchased  goods  of  B.  &  Co.  on 
his  account,  and  agreed  with  them  that  such 
goods  should  remain  on  their  premises  one 
month,  free  of  rent,  and  after  that  time  that  A. 
should  pay  rent  until  their  removal.  From  7th  to 
the  11th  of  November  the  defendants  shipped 
part  of  the  goods  by  the  order  of  A.,  who  directed 
the  remainder  to  be  left  at  B.  &  Co.'s  premises 
till  further  orders.  Shortly  after,  B.  &  Co.  re- 
quested the  defendants  to  remove  them,  which 
they  did  not ;  but,  on  the  9th  of  December,  with- 
out any  direction  of  A.,  they  removed  them  to 
their  own  premises,  a  docket  having  been  pre- 
viously struck  against  A.  on  the  6th,  and  a  com- 
mission issued  on  the  10th :  Held,  that  the  pos- 
session continued  in  A.,  and  that  the  defendants 
had  no  lien  on  the  goods  for  a  general  balance 
due  to  them  from  A.  as  his  brokers.  Taylor  v. 
Robinson,  2  Moore,  730. 

A.,  a  factor,  having  sold  goods  for  B.  in  his  own 
name  to  C;  the  latter,  without  paying  for  these 
goods,  sent  another  parcel  of  goods  to  A.  to  sell  for 
him,  never  having  employed  A.  as  a  factor  before. 
C.  then  became  bankrupt,  and  his  assignees 


Right*  <f  Agent.      [AGENT  AND  PRINCIPAL]    Liability  of  Agent.  M 


claimed  the  goods  sent  by  him  to  A^  and  which 
•till  remained  unsold,  tendering  the  charges  upon 
those  goods.  A.  refused  to  deliver  them  up, 
claiming  a  lien  upon  them  for  the  price  of  the 
former  goods  sold  by  him  to  C,  there  being  a 
balance  then  due  from  B.  to  himself: — Held,  that 
the  assignees  were  entitled  to  recover.  Houghton 
v.  Jssfifoot,  3  B.  &,  P.  485. 

The  right  of  lien  being  personal  cannot  be 
transferred  by  any  tortious  act  of  the  broker. 
JFGonste  v.  Davits,  7  East,  5 ;  3  Smith,  3. 

An  agreement  by  a  broker  that  he  will  sell 
goods  for  his  principal,  and  pay  over  the  whole 
proceeds  without  setting  off  a  debt  then  due  to 
him  from  his  principal,  is  not  binding  upon  the 
broker  so  as  to  deprive  him  of  his  legal  right  of 
hen.  BtGiUivray  v.SSnuon, 9  D.&R. 35;  2 C. 
&  P.  320. 

3.  Dispute  Principal's  Title. 

Qussre,  whether  a  broker,  who  sells  goods 
and  receives  the  money  for  them  on  account  of 
his  principal,  can  controvert  his  title  to  the  goods 
in  an  action  brought  against  him  by  the  principal, 
or  his  assignees,  lor  the  money.  Jone*  v.  Dwyer, 
15  East,  21. 

An  agent  cannot  dispute  the  title  of  his  princi- 
pal ;  and,  therefore,  where  a  ship  originally  be- 
longed to  one  of  two  part  owners,  had  been 
conveyed  to  B.  for  securiug  a  debt,  and  B.  be- 
came the  sole  registered  owner  of  the  ship,  and 
afterwards,  as  agent  for  both  partners,  insured  the 
ship  and  freight,  and  charged  them  with  the  pre- 
miums, Atc^  and,  on  a  loss  happening,  received 
the  money  from  the  underwriters :  Held,  that  he 
was  accountable  to  the  assignees  of  the  surviving 
partner  for  the  surplus,  after  payment  of  his  own 
debt,  and  not  to  the  executors  of  the  deceased 
partner,  to  whom  the  ship  originally  belonged. 
Dixon  v.  Hamond,  2  B.  &  A.  310. 

A  contract,  establishing  between  the  contract- 
ing parties  the  relation  of  principal  and  agent,  is 
made  absolute  in  law  by  the  latter's  acting  under 
it ;  and  an  insurance  broker  cannot,  as  an  agent, 
dispute  the  claim  of  his  only  known  principal,  on 
the  ground  that  other  persons  were  interested  in 
the  subjectmatter  of  the  insurance :  their  claims 
woold  be  a  question  between  the  assured  and  the 
persons  so  claiming  to  be  interested.  Roberts  v. 
Ogitoy,  9  Price,  269. 

4.  Payments  on  Account  of  Principal. 

A  direction  to  an  agent  to  par  over  the  pro- 
of a  sale,  is  not  revocable,  if  founded  upon 
a  valuable  consideration.  Metcalfe  v.  Clough,  2 
M.&R.17& 

Where  the  plaintiff  directed  the  defendants  (his 
bankers)  to  bold  a  certain  sum  of  money  from  his 
private  account,  at  the  disposal  of  J.  &,  and  the 
bankers  accepted  the  order,  but  the  plaintiff 
countermanded  it  before  any  actual  appropriation 
or  payment  made : — Held,  that  such  order  was 
revocable,  and  the  defendants,  having  paid  the 
money  to  J.  &  after  such  countermand,  were 
Eabfe  to  the  plaintiff  in  an  action  for  money  had 


and  received.    Gibson  v.  3/Rnet,  9  Moore,  31 ;  2 
Bing.  7;  1C.&P.247;  R.  &  M.  6a 

Although  where  an  agent  has  money  in  his 
hands  belonging  to  his  principal,  who  orders  him 
to  pay  it  over  to  a  third  person,  but  before  pay- 
ment the  principal  countermands  such  order, 
and  the  agent  afterwards  pays  it  over,  he  does  so 
in  his  own  wrong ;  yet,  where  advances  were 
made,  under  an  agreement,  amounting  to  the  ap- 
propriation of  the  proceeds  of  a  specified  cargo  by 
a  particular  ship,  which  the  agent  remitted  ac- 
cordingly : — Held,  that  he  was  not  responsible  for 
such  payment,  although  his  principal  had  coun- 
termanded the  order  subsequently  to  the  agree- 
ment  under  which  the  advances  were  made* 
Fislter  v.  Miller,  7  Moore,  527 ;  1  Bing.  150. 

Plaintiff  cannot  recover  money  paid  to  redeem 
property  seized,  which  he  had  improperly  shipped 
by  order  of  his  partner,  who  was  defendant's 
agent  Edmiston  v.  Wright,  1  Camp.  88 — Ellen- 
borough. 

A.  consigns  goods  to  B.,  with  directions  to  pay 
over  the  net  proceeds  to  C.  B.  employs  D.  to 
dispose  of  them.  In  an  action  by  C.  to  recover 
the  proceeds  from  D.,  D.  is  entitled  to  make  the 
same  deductions  for  freight,  &c,  as  B.,  who  was 
the  owner  of  the  ship  in  which  the  goods  were 
brought,  might  have  made.  Blackburn  v.  Kymer, 
1  Marsh.  223 ;  5  Taunt  584. 

Where  an  agent  has  a  general  authority  to  re- 
ceive and  sell  goods,  and  out  of  the  proceeds  to 
repay  himself  his  advances,  charges,  and  com- 
mission ;  the  costs  of  an  action,  with  a  reference 
thereof,  against  a  wrong-doer,  who  withholds  the 
possession  of  the  goods,  bona  fide  incurred  for  the 
recovery  of  the  goods,  are  legal  charges  upon  the 
goods,  and  may  be  set  off  by  the  agent  in  an  ac- 
tion brought  against  him  by  his  principal  for  the 
balance  of  the  proceeds  of  the  goods.  Curtis  v. 
Barclay,  7  D.  &  R.  539;  5  B.  & C.  141 ;  &  C. 
not&  P.2C.&P.185. 

A  broker,  who  contracts  with  others  for  the 
sale  of  stock  at  a  future  day,  by  the  authority  of 
his  principal,  who  afterwards  refuses  to  make 
good  the  bargain,  cannot,  by  paying  the  difference 
to  such  third  person,  maintain  an  action  on  an 
implied  assumpsit  against  his  principal  for  the 
amount    Child  v.  Morley,  8  T.  R.  610. 

Qusre,  whether  a  broker  who  contracts  a  pur- 
chase for  his  principal,  and  afterwards  makes 
good  the  contract,  can  recover  the  money  he  pays 
to  complete  it,  of  his  principal,  on  any  of  the 
common  money  counts.  Joseph  v.  Pebrer,  1  C. 
&  p.  341— Littledale.  5D.&R.  542;  3  B.  &, 
C.639. 


V.  Liability  of  Agent  to  Principal. 

1.  On  Sale  of  Goods. 

An  agent  'who  sells  goods  on  credit  is  net 
liable  to  his  principal  until  he  is  paid  by  the  ven- 
dee, unless  the  delay  in  payment  was  occasioned 
by  his  own  neglect.  Varden  v.  Parker,  2  Esp» 
710— Buller. 

And  if  he  discloses  the  name  of  the  vendee^he 
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is  not  liable  for  the  price  to  bis  principal,  unless 
he  acts  under  a  del  credere  commission.  Alsop 
v.  Sylvester,  1  C.  &  P.  107— Hullock. 

A  broker  when  he  bought  goods  for  his  prin- 
cipal, agreed  for  half  per  cent  to  indemnify  him 
from  any  loss  on  the  re-Bale ;  it  was  held,  that  this 
undertaking  was  discharged  when  the  principal 
had  a  fair  opportunity  of  selling  to  advantage,  but 
neglected  it,  though  he  was  afterwards  obliged 
to  sell  at  a  loss.    Curry  v.  Edensor,  3  T.  R.  524 

If  a  broker,  being  employed  to  sell  goods,  sell 
them  for  a  bill  at  a  given  date,  and  draw  on  the 
buyor  for  the  amount,  he  is  answerable  on  the 
bill  to  his  principal  Le  Feuvre  v.  Lloyd,  1 
Marsh.  318 ;  5  Taunt  749. 

An  agent  purchasing  foreign  bills  for  his  prin- 
cipal, and  indorsing  them  to  him  without  quali- 
fication, is  liable  to  the  principal  on  his  indorse- 
ment, however  small  be  the  commission  which 
he  gets  upon  the  purchase.  Ooupy  v.  Harden,  2 
Marsh.  454 ;  7  Taunt  159 ;  Holt,  342. 

A  factor  takes  a  security,  payable  to  himself, 
from  a  purchaser  of  goods,  and  gives  his  own 
security  to  his  principal,  without  giving  the  name 
of  the  purchaser;  the  factor  cannot  compel  his 
principal  to  refund  the  money  paid  him,  on  fail, 
ure  of  the  purchases.  Simpson  v.  Swan,  3  Camp. 
291. — Ellenborough. 

Goods  were  consigned  to  two  for  sale  by  com- 
mission; upon  a  dissolution  of  partnership,  the 
commission  to  sell  was  assumed  by  one : — Held, 
that,  having  Bold,  he  was  rightly  sued  for  money 
had  and  received,  which  action  could  not  have 
been  maintained  against  both, although  an  action 
for  not  accounting  would  have  laid  against  him. 
Wells  v.  Ross,  7  Taunt  403. 

Consignees  abroad,  on  a  del  credere  commis- 
sion, specially  indorse  bills  to  one  of  their 
partners  in  London  for  the  proceeds  of  goods, 
who  had  advanced  money  on  the  goods  to  the 
consignor :  the  consignees  must  bear  the  loss  on 
the  bills  being  dishonoured  while  in  the  partners* 
hands.  Lucas  v.  Oroning,  1  Stark.  391 ;  2 
Marsh.  460 ,  7  Taunt  164 

If  a  broker  advance  money,  and  give  his  ac- 
ceptances on  the  credit  of  goods  lodged  in  his 
hands,  the  owner  cannot  demand  them  without 
a  full  indemnity ;  and  giving  his  counter-accept 
ances,  or  those  of  any  other  person,  to  the  amount 
of  those  given  by  the  trader,  and  becoming  pay- 
able at  the  same  time,  is  not  a  sufficient  indem- 
nity. Pultney  (Bart)  v.  Keymer,  3  Esp,  182 
— feldon. 

A  bill  for  an  account  will  lie  by  the  principal 
against  an  agent  employed  to  sell  goods  for  him. 
Mackenzie  v.  Johnston,  4  Madd.  373. 

2.  Negligence. 
A  person  is  liable  for  negligence  in  procuring 
a  policy  of  insurance,  though  he  did  it  gra- 
tuitously.    Wilkinson  v.  CoverdaU,  1  Esp.  7$— 
Kenyon. 

A^a  general  merchant,  undertakes  voluntarily, 
without  reward,  to  enter  a  parcel  of  goods  to  R, 
together  with  a  parcel  of  his  own  of  the  same 


sort,  at  the  custom-house,  for  exportation ;  tart 
makes  the  entry  under-  a  wrong  denomination^ 
whereby  both  parcels  were  sewed.  A.  having1 
taken  the  same  care  of  the  goods  of  B.  as  of  his) 
own,  not  having  received  any  reward,  and  not 
being  of  a  profession  or  employment  which  ne- 
cessarily implied  skill  in  what  he  had  under- 
taken, is  not  liable  to  an  acting  for  the  loss  oc- 
casioned to  B.  ShieUs  v.  Blackburn,  1  H.  Black. 
158. 

Merchants  in  London  receive  from  a  mere 
stranger  abroad  a  bill  of  lading,  in  a  letter,  re- 
questing them  to  effect  an  insurance ;  they  de- 
cline doing  so,  but  bona  fide  indorse  the  bill  of 
lading  to  a  friend  of  his,  who  foils : — Held,  that 
the  merchants  were  liable  to  the  consignor  for 
the  amount  Corlett  v.  Gordon,  3  Camp.  472— 
Ellenborough. 

An  agent  who  acts  upon  the  best  advice  he  im 
able  to  get  in  the  affairs  of  his  principal,  is  net 
liable  to  damages  arising  from  that  act  Mile* 
v.  Bernard,  Peake  Add.  Cos.  61 — Kenyon.  And 
see  Reece  v.  Rigby,4  B.  &  A.  202. 

Case,  not  trover,  lies  against  a  broker  who  is 
authorized  to  sell  goods  for  a  certain  price,  but 
sells  them  at  an  inferior  price.  Dufretne  v.  HmU 
ckinson,  3  Taunt  117. 

Trover  does  not  lie  against  a  person  who  takes 
out  goods  to  India  for  the  vendor  under  an 
agreement  to  sell  them  for  what  he  could  get, 
and  retain  what  he  could  obtain  above  a  certain 
price,  but  who  left  them  to  a  third  person  to  be 
disposed  ofj  on  quitting  India.  Bromley  v.  Cox- 
toeU,  2  B.  &  P.  438. 

No  action  is  maintainable.    Id. 

A.,  in  Holland,  commissioned  B.  in  London  to 
purchase  and  ship  tobacco  of  the  best  quality. 
B.  employed  C.  as  his  broker  for  that  purpose, 
who  accordingly  made  a  purchase  from  D.  On 
tfce  arrival  or  the  tobacco  in  Holland,  it  turned 
out  to  be  of  a  very  bad  quality,  when  A.  brought 
an  action  and  recovered  against  B.: — Held,  that 
B.  was  entitled  to  recover  from  C.  the  whole  of 
the  damages  he  had  sustained  in  the  action 
brought  against  him  by  A.,  although  he  had  re- 
ceived and  bought  a  note  from  C.  in  which  the 
tobacco  was  not  described  as  of  the  best  quality. 
Mainwaring  v.  Brandon,  2  Moore,  125. 

A  party  employing  another  to  present  a  bill  for 
acceptance  is  entitled  to  recover  nominal  damages) 
against  such  agent  if  he  fails  to  present  it ;  al- 
though no  real  damage  whatever  is  occasioned  by 
the  neglect,  the  bill  and  costs  having  been  paid 
by  other  persons  liable  on  it  Van  Wart  v.  WolU 
ley,  M.  &  M.  520— Tenterden.  See  8  B.  &,  C 
439;  1M.&R.4 

An  agent  acting  gratuitously  was  charged  with 
a  loss  arising  from  the  failure  of  his  bankers, 
where  he  had  paid  in  the  monies  to  his  own  ac- 
count Massey  v.  Banner,  1  J.  &  W.  5241;  3  Madd. 
413.  &  P.  Upton  v.  White,  15  Ves.  jun.  433. 

An  agent  so  depositing  money  with  a  banker 
to  his  own  account,  cannot  relieve  himself  from 
liability,  by  informing  his  principal  of  the  pay- 
ment, without  a  correct  specification  of  the  par- 
ticulars.   Id. 
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An  agent  who  applies  money  remitted  to  him 
to  his  own  use,  is  liable  for  interest;  but  not  if 
he  suffers  it  to  lie  dead  in  his  hands.  Roger*  v. 
Bothn,  2  Esp,  704—  Kenyon :  and  see  Chedworth 
▼.  Edward*,  8  Ves.  jun.  4& 

3.  Other  Cote*, 

The  clerk  to  a  body  of  trustees,  who  executes 
Ins  office  by  a  deputy  appointed  by  himself,  is  not 
responsible  in  damages  for  losses  occasioned  by 
the  negligence  or  malversation  of  his  deputy,  if 
they  were  of  such  a  nature  that  they  only  be 
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and,  having  struck  out  his  indorsement,  sent  it 
to  Fn  to  be  forwarded  to  G.  &  Co.  at  Marseilles, 
for  the  purpose  of  receiving  the  amount  from  the 
defendant  6.  &  Co.,  in  breach  of  the  trust 
reposed  in  them,  indorsed  it,  being  overdue  at  the 
time,  to  C,  for  a  valuable  consideration.  On  C's 
demanding  payment  from  the  defendant,  he  drew 
the  bill  in  question  as  a  substitution  for  the  for- 
mer, and  delivered  it  toC*  and,  before  the  latter 
bill  became  due,  E.  gave  the  defendant  notice 
not  to  pay  it : — Held,  that  he  was  not  liable,  as 
the  plaintiffs  held  the  bill  as  the  agents  of  C, 
and  that  they  could  only  recover,  to  be  account- 
prejudicial  to  the  trustees  through  negli-   aDle  to  him,  and  that  C.  had  no  right  to  recover, 


on  their  own  part.     Whitmore  v.  WuU, 
Sl  N.  214— Tenterden, 

Nor  for  money  belonging  to  the  trustees  and 
actually  received  by  the  deputy,  but  which  only 
came  into  his  hands  by  reason  of  an  irregular  act 
of  the  trustees,  which  the  deputy  had  prevailed 
en  them  to  commit    Id. 

But  he  is  answerable  for  sums  of  money  which 
the  trustees  had  ordered  him  to  receive,  although 
not  in  his  capacity  of  clerk,  if  those  sums  be  ac- 
tually paid  to  the  deputy  at  the  office,  although 
the  deputy  bad  no  particular  authority  to  receive 
them,  if  the  clerk  had,  at  the  time,  reasonable 
ground  to  believe  that  the  payment  would  actu- 
ally be  made  to  the  deputy  at  the  office.    Id. 

Rule  for  new  trial  granted.    Id. 

Where  a  person  is  employed  to  receive  money 
for  another,  and  he  employs  a  third  person  to 
receive  it  for  him,  assumpsit  for  money  had  and 
received  will  not  lie  against  the  first,  without  evi- 
dence that  the  money  came  to  the  bands  of  such 
third  person.  Matthew*  v.  Haydon*  ft  £sp.  509 — 


Defendant  is  employed  to  procure  payment  of 
a  hi]]^  and  remit  the  produce  direct  to  plaintiff, 
bet  remits  it  to  a  third  person,whereby  it  gets  into 
the  hands  of  plaintiff's  creditors :  defendant  is 
not  liable  for  money  had  and  received.  Duncan 
▼.  SfcjpwtO,  2  Camp.  68— Ellenborough. 

Defendant  is  not  liable  for  a  loss  where  he  had 
coflerted  seme  debts  for  plaintiff  and  sent  them 
by  the  post  according  to  his  direction.  Warwick* 
▼.  NmL*%  Peake,  67 — Kenyon. 

Where  a  servant  was  accustomed  to  receive 
4ebts  for  his  master,  and  pay  the  money  over 
without  any  written  vouchers,  the  master  must 
prove  that  the  servant  has  not  paid  the  money 
ever,  as  well  as  that  he  has  received  it,  in  an  ac- 
against  him  for  money  had  and  received. 
v.  Birch*  3  Camp.  10— Ellenborough. 


VL  Hasan  or  Pbjncipal  against  Thud  Pes- 


The  defendant  drew  a  bill  at  Marseilles  on  B. 

in  f-gftdn",  which  he  accepted,  payable  to  the 

order  of  C,  who  indorsed  it  to  the  plaintiffs:  being 

the  plaintiffs  commenced  an  action 

the  defendant,  the  bill  being  then  held  by 

the  agents  of  C:  a  former  bill  had  been 

n  by  the  defendant  on  D.,  which,  at  the  time 

of  its  dishonour,  was  held  by  &,  who  took  it  np, 

VOL.  1.  O 


as  the  produce  of  it  belonged  to  E.,  who  had  given 
the  defendant  notice  not  to  pay  it  Lee  v.  Zagury, 
1  Moore,  557. 

A.  ordered  goods  of  B.  &  Co.  to  be  shipped  at 
Bristol,  and,  before  the  vessel  sailed,  he  directed 
his  agents  in  London  to  insure  her.  B.  &  Co. 
having  shipped  the  goods,  caused  another  insur- 
ance to  be  effected,  they  being  ignorant  of  the 
former  insurance  by  A.  Neither  of  the  policies 
were  cancelled,  but  that  effected  by  A.  was  void  on 
the  ground  of  concealment.  In  an  action  against 
an  underwriter  by  B.  &  Co.  on  the  policy  effect- 
ed  by  them : — Held,  that  they  were  entitled  to 
recover,  A.'s  agent  having  directed  it  to  be  effect- 
ed ;  and  that  the  jury  were  warranted  in  finding 
that  he  had  an  implied  authority  so  to  do.  Bar* 
low  v.  Leckie,  4  Moore,  8. 

Although  an  agent  enters  into  an  agreement 
for  the  purchase  of  an  estate  in  his  own  name, 
and  appears  to  act  on  his  own  account,  yet,  on 
the  vendor's  default  in  completing  the  purchase, 
the  principal  may  maintain  an  action  for  the  de- 
posit in  his  own  name.  Norfolk  {Duke)  v.  Wor- 
thy, 1  Camp.  337— Ellenborough. 

Where  an  agent,  without  declaring  his  prin- 
cipal, purchases  goods,  the  vendors,  on  discover- 
ing the  principal,  may  sue  him,  though  he  has 
debited  the  agent,  and  though  the  principal  has 
remitted  money  to  his  agent  to  discbarge  the 
debt    Nelson  v.  Powell*  3  DougL  410. 

Where  sugars  were  shipped  from  abroad,under 
a  bill  of  lading,  which  expressed  that  they  were 
on  account  of  the  plaintiffs,  and  were  to  be  deliv- 
ered to  W.  and  their  assigns,  and  W.,  who  was 
tlio  agent  of  the  plaintiffs  for  the  management  of 
their  property  consigned  from  abroad,  indorsed 
the  bills  of  lading,  together  with  other  bills  of 
lading,  comprising  the  rest  of  the  cargo,  to  the  de- 
fendants, and  drew  bills  upon  them  for  the  amount 
of  the  whole  cargo,  which  the  defendants  accept- 
ed, and  paid,  and  sold  the  sugars  at  two  months' 
credit,  at  the  expiration  of  which  they  carried  the 
amount  of  the  proceeds  to  the  account  of  W., 
who,  in  the  interval  between  the  sale  and  the 
expiration  of  the  credit,  had  become  bankrupt : — 
Held,  that  the  plaintiffs  were  entitled  to  recover 
the  proceeds  of  snch  sale  from  the  defendants. 
Shipley  v.  Jfymer,  1M.&S.  484. 

By  custom  in  the  corn  market,  a  buyer  may  pay 
the  factor  upon  discount,  within  the  two  months 
which  constitute  the  ordinary  time  of  payment, 
either  for  Ms  own  accommodation,  or  that  of  the 
factor ;  and  therefore,  where  a  factor  stopped  pay*. 
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men!  after  he  had  received  the  money  for  corn 
■old,  bat  before  the  expiration  of  the  two  months : 
Held,  that  the  principal  could  not  sue  the  buyer, 
but  must  look  to  the  factor.  Heish  v.  Carting- 
ton,  5  C.  &  P.  471 — Denman. 

VII.  Obligation  of  Principal  to  Third  Per- 
sons. 

I.  On  Contracts  of  Agents, 

Fraud  will  vitiate  any  transaction,  though  the 
principal  do  not  personally  take  any  part  in  the 
fraud,  if  the  agent  do :  for,  the  principal  is  civilly 
responsible  for  the  acts  of  his  agent  Doe  cL 
Willis,  v.  Martin,  4  T.  R.  39. 

A  principal  is  bound  by  all  the  acts  of  his 
general  agent ;  but,  where  he  appoints  an  agent 
for  a  particular  purpose,  he  is  only  bound  to  the 
extent  of  the  authority  given.  E.  L  Comp.  v. 
Hensley,  I  Esp.  112— Kenyon:  and  see  Attttxtod 
v.  Mannings,  7  B.  &  C.278;  1  M.&  R.  66. 

If  a  tradesman  living  in  the  country  receive 
goods,  ordered  on  his  behalf  by  a  person  in  Lon- 
don, and  pay  for  them  in  several  instances,  be  is 
liable  for  goods  furnished  on  an  order  given  by 
such  person  afterwards,  though  he  did  not  re- 
ceive  them,  such  person  having  appropriated 
them  to  his  own  use.  OUlman  v.  Robinson,  1 C. 
Sl  P.  643;  R.&  M.  226— Best 

Therefore,  where  the  defendant,  a  linen-draper 
in  Yorkshire,  has  in  several  instances  employed 
A.  B.  as  his  agent,  to  purchase  on  credit  goods 
from  the  plaintiffs,  linen-drapers,  in  London,  and 

A.  B.,  without  the  authority  of  the  defendant, 
orders  goods,  in  his  name,  to  be  sent  by  the  usual 
conveyance,  and  intercepts  them  to  bis  own  use : 
Held,  that  the  defendant  is  liable  for  such 
goods,  having  by  the  previous  dealing  authorized 
the  plaintiffs  to  treat  A.  B.  as  his  agent  Todd 
y.  Robinson,  R.  &  M.  217— Abbott 

A.,  a  merchant,  purchases  goods  of  B^  for  the 
use  of  C,  who  is  present  and  selects  the  goods, 
and  stipulates  with  B.  the  price  and  other  terms 
of  the  purchase.  A  credits  B.  with  the  amount, 
and  debits  C.  with  the  amount  and  a  commission. 

B.  debits  A.  in  his  books  and  invoices.  B.  can- 
not recover  the  price  of  the  goods  against  C. 
Addison  v.  Gandasequi,  4  Taunt.  374. 

If  one  take  the  security  of  the  agent  of  the 
principal  with  whom  he  dealt,  unknown  to  the 
principal,  and  give  the  agent  a  receipt  as  for  the 
money  due  from  the  principal,  in  consequence  of 
which  the  principal  deals  differently  with  his 
agent,  on  the  faith  of  such  receipt,  the  principal 
is  discharged,  although  the  security  fail.  Other- 
wise, if  the  principal  do  not  show  that  he  was 
injured  by  means  of  such  false  voucher.  Wyatt 
v.  Hertford  (Jlfaro.),  3  East,  147. 

An  agent  for  the  Bank  of  Scotland,  carrying 
on  the  business  of  a  banker  on  his  own  account, 
took  in  money,  and  gave  an  unstamped  receipt, 
not  purporting  on  the  face  of  it  to  be  the  security 
of  the  bank : — Held,  that  they  were  not  bound 
by  such  receipt  Bank  of  Scotland  v.  Watson,  1 
Dow,  40. 

A  return  cargo  belonging  to  the  plaintiff  was  i 


consigned  by  the  defendant  to  A.  and  B.  to  w  be 
held  at  the  orders  of  the  latter/'  who  had  a  Hen 
on  it ;  and  the  cargo  was  sold  by  them  and  their 
lien  satisfied : — Held,  that  the  plaintiff  could  not 
consider  them  as  agents  of  the  defendant,  so  as 
to  entitle  him  to  maintain  money  had  and  re- 
ceived against  the  defendant  for  the  balance  re- 
maining in  their  hands.  Tennant  v.  Mackintosh* 
1  B.  &  A.  594 

Notice  to  an  agent,  in  order  to  bind  his  princi- 
pal, must  be  in  the  same  transaction.  Mountford 
v.  Scott,  3  Madd.  34 ;  1  M  &  R.  66. 

Where  cattle  had  been  sold  by  the  plaintiff  to 
A.,  and  it  appeared  that  at  the  time  of  sale  A. 
managed  the  defendant's  form;  that  he  had 
always  his  money  in  hand,  and  that  he  had  then 
to  the  credit  of  defendant's  account  more  than 
the  value  of  the  cattle;  that  the  defendant  had 
never  authorized  him  to  buy  on  credit :  that  he 
had  sometimes  bought  for  the  defendant  and 
sometimes  for  himself;  that  the  cattle  had  been 
paid  for  by  bills  drawn  on  AM  which  had  been 
dishonoured  when  due,  and  afterwards  renewed 
by  the  plaintiff: — Held,  that  it  was  sufficient  to 
leave  it  to  the  jury  to  say  whether  the  cattle  had 
been  sold  on  the  credit  of  the  defendant  or  of  A., 
and  it  was  not  necessary  that  it  should  be  left  to 
them  to  say,  whether  the  plaintiff,  at  the  time  of 
the  sale  was  aware  that  A.  was  acting  as  the 
agent  of  the  defendant  Edwards  v.  Smith,  12 
Moore,  59. 

A.,  a  merchant  at  Liverpool,  circulated  cata- 
logues of  certain  goods  to  be  sold  by  auction, 
subject  to  tbe  following  condition,  amongst 
others : — "  Payment  to  be  made  on  the  delivery 
of  bills  of  parcels,  by  good  bills  on  London  to  the 
satisfaction  of  the  sellers,  not  exceeding  three 
months'  date,  to  be  made  equal  to  cash  in  four 
months."  B.,  a  broker  at  Liverpool,  sent  a  cata- 
logue to  C.  a  merchant  in  London,  who  in  return 
gave  him  directions  to  buy  certain  lots  which  B. 
bought  accordingly.  Before  the  sale  began,  the 
auctioneer  stated  that  payment  by  known  buyers 
was  to  be  on  the  usual  credit,  two  and  two  months; 
B.,  as  a  known  buyer,  received  the  goods  without 
giving  bills,  and  forwarded  them  to  C.  in  London, 
with  an  invoice,  stating  that  payment  was  to  be 
equal  to  cash  at  four  months ;  and  a  few  days  a£ 
terwards  B.  drew  on  C.  for  the  amount,  at  four 
months  from  the  day  of  sale,  which  bill  C.  accept- 
ed and  paid  at  maturity.  Within  two  months 
from  the  sale  B.  failed,  never  having  given  bills 
to  A.  for  the  price  of  goods,  and  A.,  finding  that 
C.  was  B'b.  principal,  sued  him  for  the  value  : — 
Held,  that  he  could  not  recover,  as  C.  would  na- 
turally be  induced  by  A.'s  catalogue  to  suppose 
that  B.  had  given  bills  for  the  goods  at  the  time 
of  the  delivery,  and  therefore  accepted  B's.  draft 
under  a  mistake  occasioned  by  A:  and,  per 
Parke,  J.,  the  broker  B.  had  not  any  authority 
from  C.  to  make  a  contract  for  goods  to  be  paid 
at  two  and  two  months,  and  consequently  C.  waa 
not  bound  by  it  HorsfaU  v.  Fauntleroy,  10  B.  & 
C.  755. 

Defendants  entered  into  an  agreement  with  C 
to  carry  on  for  them  certain  mining  speculations, 
in  America;  furnished  bim  with  instructions ;  a 
letter  authorizing  him  to  draw  on  them  for 
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10,O0OL,  and  a  power  of  attorney  of  the  most  ex- 
tensive description,  Mto  take  and  work  mines,  to 
purchase  tools  and  materials,  to  erect  the  neces- 
sary buildings,  and  to  execute  any  deeds  or  in- 
strument* he  might  think  necessary  for  the  pur- 
pose."   CL,  after  he  had  raised  10,0002.  under  the 
letter  of  authority,  obtained  of  plaintiff,  in  Ame- 
rica, 14002.  which  he  applied  to  the  defendants' 
use,  and,  for  the  amount,  drew  bills  on  the  de- 
fendants, which  he  indorsed  to  plantiff.    He  did 
act  show  the  letter  of  authority  to  the  plaintiff; 
there  was  no  indorsement  on  it  of  sums  previ- 
ously raised,  and  it  did  not  appear  that  the  plain- 
tiff knew  that  any  money  had  been  raised  before 
by  C;  the  defendants  refused  to  accept  the  bills ; 
Held,  that  plaintiff  was  entitled  to  recover  the 
1^002.  from  the  defendants,  as  money  had  and 
received  to  his  use.     Witherington  v.  Herring, 
5  Kng.  442;  3  M.  cY  P.  30. 


2.  For  Misconduct  of  Agents. 

An  incorporated  water- works  company  are  lia- 
ble in  case,  where  workmen,  employed  by  per- 
sons who  contract  with  the  company  to  lay  down 
pipes  in  a  public  street,  do  the  work  in  a  negli- 
gent manner,  whereby  a  person  passing  along 
the  street  receives  an  injury.  Matthews  v.  West- 
London  Water-works  Company,  3  Camp.  403 — 
EUenborough. 

So  of  a  private  person.  Bush  v.  Steinman,  1  B. 
&P.404. 

Trustees  of  a  turnpike  road  are  not  liable  in 
damages  for  an  injury  occasioned  by  the  negli- 
gence of  contractors,  or  others  employed  under 
them,  in  the  performance  of  public  works  on  the 
road,  unless  they  personally  interfere  in  the  ma- 
nagement of  the  works.  Humphreys  v.  Mean, 
1  M.  Sl  R.  187. 

Qauert,  what  degree  of  personal  interference 
would  suffice  to  render  them  so  liable.    Id. 

It  has  been  held  that  a  steward,  manager,  or 
agent  was  not  liable  for  damage  done  by  the 
negligence  of  those  employed  by  him  in  the  ser- 
vice of  his  principal ;  for,  the  principal,  or  those 
actually  employed,  only  are  liable.  Stone  v.  Cart- 
sgrigK  6T.R.UX. 

'  Where  an  agent  tendered  the  amount  of  a  note 
fir  his  principal,  on  condition  of  having  the  note 
given  up,  which  could  not  be  done  from  its  being 
mislaid,  and  afterwards  failed  with  the  money  in 
his  bands:  Held,  that  the  principal  was  still  lia- 
ble on  the  note,  but  without  interest  from  the  time 
of  the  tender.  Dent  v.  Dunn,  3  Camp.  296— 
EUenborough ;  and  see  Stewart  v.  Fry,  1  Moore, 
74;  7  Taunt  339. 


Tbe  plaintiffs  and  the  defendant  having  each 
lodged  their  respective  India  bonds  with  tbe  same 
banker*,  who  afterwards  privily  and  without  the 
defendant's  authority,  sold  his  bonds,  and,  upon 
his  dfmand  of  them,  delivered  up  to  him  the 
India  bonds  of  the  plaintiffs,  to  the  same  total 
amount,  and  payable  to  tbe  same  obligee,  (being 
always  the  treasurer  of  the  company,  who  in. 
dorses  such  bonds  in  blank  before  they  are  circu- 
lated,) bat  having  different  numbers,  and  for  dif1 
serent  separate  soma,  and  therefore  manifestly 


distinguishable  from  his  own  bonds,  though  the 
defendant  did  not  know  that  they  were  the  pro- 
perty of  another,  but  was  told  by  the  bankers  that 
they  had  exchanged  his  original  bonds  for  these: 
Held,  that  the  defendant,  having  sold  the  plain- 
tiffs' bonds  so  received  from  his  own  agents,  who 
had  acted  mala  fide  in  passing  them  to  him,  was 
liable  to  answer  over  to  the  plaintiffs  for  the 
amount,  in  an  action  of  assumpsit  for  money  had 
and  received  to  their  use.  Olyn  {Bart.)  v.  Baiter, 
13  East,  509. 

In  trover  for  wool,  which  the  plaintiffs  alleged 
tbe  defendants  had  obtained  by  fraud,  it  appeared 
that  it  had  been  purchased  of  the  plaintiffs  by  one 
Dn  as  agent  for  Messrs.  W.  &  Co.,  and  that  they 
pledged  it  two  days  afterwards  to  the  defendants 
for  an  advance  made  by  them  to  W.  &  Co. 
through  the  intervention  of  D.,  who  acted  as  the 
agent  of  the  defendants  as  well  as  of  W.  &  Co. 
The  plaintiffs,  in  order  to  show  that  W.  at  Co.  had 
obtained  the  wool  without  intending  to  pay  for  it, 
they  being  insolvent  at  the  time  of  the  purchase, 
and  which  D.  was  aware  of,  offered  certain  con. 
tracts  in  evidence,  signed  by  D^  and  his  hand- 
writing to  them  having  been  proved : — Held,  that 
such  contracts  were -admissible,  without  calling 
D.  as  a  witness.  And  the  jury  having  found 
that  the  transaction  between  D.  and  W.  at  Co. 
was  fraudulent,  but  that  the  defendants  were  not 
cognizant  of  the  fraud,  and  that  D.  was  their 
agent  as  well  as  the  agent  of  W.  &  Co.,  and  the 
plaintiffs  obtained  a  verdict,  the  court  refused  to 
grant  a  new  trial,  as  the  defendants  were  liable 
for  the  fraudulent  acts  and  misconduct  of  their 
own  agent    Irving  v.  Motley,  5  M.  &  P.  380. 

VIII.  Rioirra  of  Agent  against  Third  Per- 
sons. 
A  plaintiff  who  has  made  a  contract  as  agent 
for  a  third  person,  cannot  Bue  as  principal  with- 
out giving  notice  to  the  defendant,  previously  to 
the  commencement  of  the  action,  that  he  is  the 
party  actually  interested.  Bickerton  v.  BurreU, 
5M.eYS.383. 

But  held  at  Nisi  Prius,  that  a  broker  who  had 
advanced  money  on  goods,  might  declare  on  a 
special  contract  respecting  the  sale  in  his  own 
name ;  and  that  it  was  not  a  variance,  though 
the  sale-note  mentioned  the  name  of  the  princi- 
pal.   ASkyns  v.  Amber,  2  Esp.  493 — Eyre. 

That  the  mere  indorsement  of  a  bill  of  lading 
to  an  agent  to  enable  him  to  receive  the  goods  on 
account  of  his  principal,  without  any  considera- 
tion, will  enable  such  agent  to  maintain  trover  in 
his  own  name  for  the  goods,  is  doubtful — semble 
that  it  will  not  Coxe  v.  Harding,  4  East,  211;  1 
Smith,  20. 

A  factor  who  sells  goods  in  his  own  name, 
without  a  del  credere  commission,  is  a.  good  peti- 
tioning creditor  against  the  purchaser.  Sadler  v. 
Leigh,  4  Camp.  185 — EUenborough. 

Unless  the  principal  has  considered  tbe  pur. 
chaser  as  his  debtor,  by  taking  steps  to  recover 
the  debt  directly  from  him.    Id. 

The  plaintiffs,  who  were  brokers,  bought  goods 
of  the  defendant,  on  account  of  H,  and  by  his 
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authority.  The  purchase  wai  made  in  their  own 
names,  but  the  vendor  was  told  that  there  was  an 
unnamed  principal  The  plaintiffs  afterwards, 
under  a  general  authority  from  H.,  contracted  to 
sell  the  same  goods,  which  the  defendant  had  not 
yet  delivered.  H,  on  hearing  of  the  latter  con- 
tract, told  the  plaintiffs  that  he  would  have  no- 
thing to  dp  with  the  goods,  either  as  buyer  or 
seller,  and  in  this  they  acquiesced.  The  defen- 
dant then  refused  to  deliver  the  goods,  and  the 
plaintiffs  sued  him  for  damages  sustained  by 
them  in  consequence : — Held,  that  the  renuncia- 
tion of  the  contract  by  Hn  and  the  plaintiffs  ac- 
quiescence in  it,  formed  no  objection  to  the  right 
of  the  plaintiffs  to  recover.  Short  v.Spackman, 
3B.feAdol.962. 

DC.  Liability  of  Agent  to  Thiad  Pcmons. 

It  was  laid  down  by  Eyre,  C.  J.,  that  if  a  per- 
son who  describes  himself  as  agent  for  another 
residing  abroad,  enter  into  a  contract  here,  he  is 
personally  liable.  De  Gaillon  v.  ISAigle  1 B.  & 
Jr.  ooo. 

So,  where  an  agent  who  described  himself  as 
the  agent  and  consignee  of  a  ship  chartered  for 
a  specific  voyage,  signed  an  agreement  in  his 
own  name, "  witnessing  that  the  said  parties  had 
agreed  to  vary  the  voyage,"  and  it  appeared  that 
throughout  the  business  he  gave  instructions  and 
conducted  himself  as  principal : — Held,  that  he 
was  personally  liable.  Kennedy  v.  Oouveia,  3 
D.  &  R.  503. 

If  a  man  describe  himself  in  the  beginning  of 
an  agreement  to  grant  a  lease,  as  making  it  on 
behalf  of  another,  but  in  a  subsequent  part  of  it 
says  that  he  will  execute  the  lease,  he  is  person- 
ally liable.  Norton  v.  Herron,  1  C.  ct  F.  643; 
R.  6t  M.  229— Best 

Where  A.,  an  auctioneer,  being  employed  to 
sell  an  estate  belonging  to  B.,  entered  into  and 
signed  an  agreement  withC.  for  the  purchase,  in 
his  own  name,  as  agent  of  B^  and  B.  shortly  af- 
terwards signed  it,  and  added,  u  I  hereby  sanc- 
tion this  agreement,  and  approve  of  A.'s  having 
signed  the  same  on  my  behalf:*1 — Held,  that  A. 
was  not  personally  responsible.  Spittle  v.  Lawn* 
der,  5  Moore,  270;  2  B.&  B.452. 

An  agent  is  not  responsible  if  be  names  his 
principal  as  the  person  to  be  responsible.  Ex 
parte  Hartop,  12  Ves.  jun.  351 

An  agent  to  a  country  bank,  to  whom  the 
plaintiff  sent  a  sum  of  money,  in  order  to  procure 
a  bill  upon  London,  drew  it  in  his  own  name  for 
me  amount  upon  the  firm  in  London,  the  two 
firms  being  the  same :— Held,  that  the  agent  was 
personally  liable  as  drawer,  although  the  plaintiff 
knew  that  he  was  agent,  and  supposed  that  the 
bill  was  drawn  by  him  at  such,  and  on  account 
of  the  country  bank,  to  which  the  agent  paid  over 
the  money.  Leadbitter  v.  Farrow,  5  M.  oV  S.  345. 

An  agent  in  this  country  for  merchants  who 
are  sellers  of  goods  in  Russia,  who  guarantees 
H  that  a  shipment  shall  be  in  conformity  with  the 
revenue  laws  of  Great  Britain,  so  that  no  impe- 
diment shall  arise  upon  the  importation  thereof 
or  that  in  default  the  consequences  shall  rest 


with  the  sellers,**  makes  himself  personally 
sponsible  to  the  buyer.    Redhead  v.  Cater,  1 
Stark.  14— Ellenborough. 

An  agent  who  buyes  goods,  and  remits  bills  in 
payment  which  he  does  not  indorse,  but  says  he 
will  see  them  paid,  is  liable  to  the  seller.  Morris 
v.  Staeey,  Holt,  153— Oibbs. 

An  action  for  money  lies  against  an  agent  for 
money  paid  to  him  by  mistake,  although  he  baa 
forwarded  his  account  to  his  principal,  and  placed 
the  sum  to  his  credit  Cox  v.  Prentice,  2  M.  4t 
S.  344. 

If  money  be  paid  by  mistake  to  an  agent,  and 
placed  by  him  to  the  account  of  his  principal,  but 
not  paid  over,  money  had  and  received  to  the  use 
of  the  person  so  paying  it  by  mistake,  will  lie 
against  the  agent  The  mere  passing  such  mo- 
ney in  account,  or  making  rest,  without  any  new 
credit  given,  fresh  bills  accepted,  or  further  sums 
advanced  for  tho  principal  in  consequence  of  it, 
is  not  equivalent  to  the  payment  of  it  over*  But- 
ler v.  Harrwon,  Cowp.  565. 

A  receipt  signed  by  an  agent  for  his  principals, 
is  not  evidence  to  support  an  action  for  money 
had  and  received  against  him,  to  recover  the 
money  back.  Edden  v.  Read,  3  Camp.  339— 
Ellenborough.  , 

To  make  it  a  defence  to  an  agent  that  be  has 
paid  over  money,  it  is  necessary  that  the  money 
should  have  been  paid  to  the  agent  expressly  for 
the  use  of  the  person  to  whom  he  has  so  paid  it 
over.  Snowdon  v.  Davie,  1  Taunt  359. 

A.  having  received  money  as  agent  for  B.  and 
others,  in  specific  proportions  for  each,  pays  it 
over  to  D.  as  a  banker  in  his  own  name,  and  hav- 
ing drawn  out  part  of  it,  directs  C.  not  to  pay 
away  the  remainder,  except  by  his  order : — Held, 
that  B.  is  bound  to  hold  the  money  for  A.,  and 
that  therefore  B.  cannot  recover  the  remainder 
of  his  share  from  C,  though  he  had  given  C.  no- 
tice that  A.*s  agency  was  at  an  end.  Pinto  v. 
Santo*,  1  Marsh.  132;  5  Taunt  447. 

Where  persons  have  received  money  for  the 
express  purpose  of  taking  up  a  bill  of  exchange, 
two  days  after  it  became  due,  and,  upon  tender- 
ing it  to  the  holders  and  demanding  the  bill,  find 
that  they  have  sent  it  back  protested  for  non-ac- 
ceptance to  the  person  who  indorsed  it  to  them : 
Held,  that  such  persons,  having  received  fresh, 
orders  not  to  pav  the  bill,  were  not  liable  to  an 
action  by  the  holders  for  money  had  and  received, 
when,  upon  the  bills  being  re-procured  and  ten- 
dered to  them,  they  refused  to  pay  the  money. 
Stewart  v.  Fry,  1  Moore,  74 ;  7  Taunt  399:  and 
see  Dent  v.  Dunn,  3  Camp.  296. 

J.,  an  attorney,  who  was  accustomed  to  receive 
certain  dues  for  the  plaintiff,  his  client,  went 
from  home,  leaving  BL,  his  clerk,  at  the  office. 
B.,  in  the  absence  of  his  master,  received  money 
on  account  of  the  above  dues  for  the  client, 
(which  he  was  authorised  to  do),- and  gave  a  re- 
ceipt signed  "  B.,  for  Mr.  J."  J.  was  in  bad 
circumstances  when  be  left  home,  and  he  never 
returned,  but  it  did  not  appear  that  his  intention 
so  to  not  was  known  at  the  time  of  the  payment 
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to  B.  B.  afterward*  refused  to  pay  the  money 
over  to  the  client,  and  on  aasampeit  brought 
against  him  for  money  had  and  received  :— Held, 
that  the  action  did  not  lie ;  for  that  the.  defendant 
received  the  money  as  the  agent  of  his  master, 
and  was  accountable  to  him  for  it,  the  matter, 
on  the  other  hand,  being  answerable  to  the  client 
for  the  sum  received  by  bis  clerk ;  and  there  was 
no  privity  of  contract  between  the  present  plain- 
tiff  and  the  defendant  Stephens  v.  Badcock,  3  B. 
ft.Adol.354. 

Where  a  son  had  ostensibly  appeared  as  the 
proprietor  and  conductor  of  the  business  in  a 
trade,  not  an  extensive  one,  and  the  father,  to 
whom  the  business  really  belonged,  was  super- 
annuated and  incapable  of  conducting  it : — Held, 
that  the  son  was  liable  on  contracts  connected 
with  the  business.  Turte/ y.  Collet,  1  Esp.  821— 
Kenyon. 

But,  where  a  party  gives  an  order  for  another, 
and  at  the  time  tells  the  tradesman  for  whose 
he  orders  the  goods,  he  is  not  personally 
anleas  the  tradesman  refuse  to  deliver 
them  to  the  order  of  the  person  for  whom  they 
are  directed,  but  will  only  give  credit  to  the  agent 
who  ordered  them.  Owen  v.  Goochy  2  Esp.  567— 
Kenyon. 

Where  the  defendant  bought  goods  of  the 
plaintiffs  in  the  name  and  upon  the  credit  of 
Smith  At  Gk,  but  those  purchases  were  made  in 
reality  on  his  own  account,  he  was  held  to  be 
Kabfe.  Raiiton  v.  Hodgson,  15  East, 67;  Peele 
v.  Jfcrfgssn,  Id. 

Where  a  factor,  dealing  lor  a  principal,  but 
concealing  that  principal,  delivers  goods  in  his 
own  name,  the  person  contracting  with  him  has 
a  right  to  consider  him,  to  all  intents  and  pur- 
poses, as  the  principal :  and,  though  the  real  prin- 
cipal may  appear  and  bring  an  action  upon  that 
contract  against  the  purchaser  of  the  goods,  yet 
that  purchaser  may  set  off  any  claim  he  may 
have  against  the  factor  in  answer  to  the  demand 
of  the  principal,  Rabone  v.  WUUams>  7  T.  R. 
360,  n-— Mansfield. 

Where  a  bill  is  drawn  on  an  agent,  and  made 
payable  out  of  a  particular  fund,  and  the  agent 
says  he  will  pay  it  when  he  gets  money  from  the 
principal ;  this  is  binding  on  him;  and  if  he  gets 
money  at  any  subsequent  time,  he  is  bound  to 
any  the  big,  Stevens  y.BOI,  5E»p.247_ Ellen- 
borough. 

In  an  action  for  goods  sold  and  delivered,  the 
question  being  whether  the  contract  was  made  by 
the  defendant  as  principal  or  as  agent  for  third 
persons,  who  employed  him  to  make  purchases 
on  their  account ;  and  it  was  left  to  the  jury  to 
say  whether  the  defendant  told  the  plaintiff  that 
he  was  acting  as  an  agent  at  the  time  of  the  pur- 
chase : — Held,  that  it  was  not  a  misdirection,  as 
it  was  incumbent  on  the  defendant  to  show,  either 
that  be  told  the  plaintiff  that  he  made  the  pur- 
chase  on  account  of  his  principals,  or  that  the 
plaintiff  knew  that  he  was  merely  acting  as  their 
agent.    8mber  ▼.J9nefttf,5Mat  P.549. 


AGREEMENT. 

I.  What — See  Contract. 
II.  Legality — See  Contract* 

III.  Amounting  to   a 

and  Tenant. 

IV.  Or  Sale— &e  Sals. 
V .  Stamps  on — See  Rxtxhue. 


Leass— See  Landlord 


AIDER  BY  VERDICT-^See  Pleading. 

ALE  HOUSES. 

By  stat.  I  WUL  4.  c  64,  all  householders  as- 
sessed  to  the  poor-rates,  ottyer  than  and  except 
sheriffs'  officers,  or  officers  executing  the  legal 
process  of  courts  of  justice,  may  sell  beer,  ale,  or 
porter,  or  cyder  and  perry,  by  retail,  on  obtaining 
an  excise  license  merely ;  for  which  a  duty  of  2L 
2s.  is  paid  yearly  for  the  beer,  ale,  &&,  and  1/.  Is. 
lor  cyder  and  perry.  By  this  act,  the  license 
from  justices,  formerly  required  by  9  Geo.  4,  c, 
61,  a.  17,  is  no  longer  necessary:  but  the  recog- 
nizance  required  by  stat.  3  Geo,  4,  c.  77,  a.  1, 
which  had  been  repeated  by  9  Geo,  4,  c.  61,  is 
revived. 

Semble,  license  under  the  statute  to  sell  beer, 
although  obtained  by  fraud,  is  valid,  unless  the 
fraud  De  practised  hv  the  party  to  whom  the 
license  is  granted.  Kex  v.  MinshuU,  1  Nev.  & 
M.  277. 

By  the  26  Geo.  3,  c.  31,  s.  4,  no  ale  license 
could  be  granted  but  on  the  1st  September,  year- 
ly,  or  within  twenty-one  days  after.  And  by  s. 
16,  ale-houses  in  cities  and  towns  corporate  were 
excepted ;  but  by  3  Geo,  4,  c.77,  s.  7,  all  general 
annual  meetings  for  granting  licences,  as  well  in 
cities  and  towns  corporate,  as  in  all  other  places 
in  England,  most  have  been  held  in  the  month 
of  September,  yearly :— Held,  that  the  effect  of 
this  clause  waa  not  to  repeal  the  general  provi- 
sion of  the  former  statute,  but  to  extend  its  ope- 
ration to  cities  and  towns  corporate  only.  Rex  v. 
Surrey  {Justices),  5  D.  &  R.  308. 

The  court  refused  a  mandamus  to  rehear  an 
application  at  any  other  period  of  the  year.    Id, 

A  mandamus  was  refused  where  justices  had 
refused  the  application  for  an  ale-house  license, 
and  it  was  suggested  that  their  refusal  proceeded 
from  a  mistaken  view  of  their  jurisdiction.  Rex 
v.  Farringdon  Without  {Justices),  4  D.  &  R.  735. 

By  charter,  the  mayor  and  some  of  the  alder- 
men of  London  have  jurisdiction  in  Southwark ; 
but,  as  the  charter  contains  no  non-intromittant 
clause  as  to  the  justices  of  the  county  of  Surrey, 
the  latter  have  a  concurrent  jurisdiction  with  the 
former.  Where  there  were  two  sets  of  magis- 
trates having  a  concurrent  jurisdiction,  and  one 
appointed  a  meeting  to  grant  ale  licenses,  their 
jurisdiction  attached  so  as  to  exclude  the  others 
appointing  a  subsequent  meeting;  butthey  might 
all  meet  together  on  the  first  day.  But  if,  after 
such  appointment,  the  other  set  of  magistrates 
met  on  a  subsequent  day,  and  granted  otber  li- 
censes, their  proceeding  waa  illegal,  and  the  sub- 
ject of  an  indictment  Msx  v.  Sstnsoury,  4  T.  R. 
451;  Nolan,  a 
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Where  the  mayor  of  an  antient  borough,  in 
which  he  was  also  a  justice  of  the  peace,  took  a 
fee  of  4s.  from  a  publican  resident  within  the  bo- 
rough, for  renewing  his  annual  license,  and 
though  it  appeared  that  for  fifty-seven  years  a 
similar  fee  had  been  uniformity  received  by  the 
mayor  for  the  time  being,  from  every  publican 
within  the  borough  applying  to  renew  his  license: 
Held,  that  such  fee  was  illegal, and  might  be  reco- 
vered back  in  assumpsit  for  money  had  and  re- 
ceived, as  the  payment  could  not  be  considered  as 
voluntary,  so  as  to  preclude  the  plaintiff  from  re- 
covering in  that  form  of  action.  Morgan  v.  Pal- 
mer,4D.  &  R.283;  2B.&C.  729. 

It  was  held  that  a  person  who  sold  spirituous 
liquors  by  retail,  without  a  licence  from  two  jus- 
tices of  the  peace,  was  liable  to  the  penalties  of 
the  5  Geo.  3,  c.  46,  though  he  had  a  license  from 
the  commissioners  of  the  excise  to  retail  spiritu- 
ous liquors,  as  the  exception  in  the  26  Geo.  2,  c. 
28,  that  nothing  in  that  act  should  extend  to 
altar  the  time  of  granting  licenses  in  cities  and 
towns  corporate,  did  not  exempt  such  places  from 
the  operation  of  the  other  parts  of  that  act;  but 
magistrates  in  such  districts  might  give  the 
same  notice  of  their  meeting  to  grant  licenses  as 
justices  for  a  county  to  give.  Jtex  v.  Downs,  3 
T.R.560. 

The  48  Geo.  3,  c  143,  did  not  in  any  way  re- 
peal, but  coufirmed  the  35  Geo.  3,  c.  113,  as  to 
the  jurisdiction  of  the  justices  to  grant  ale  li- 
censes ;  in  order,  therefore,  to  constitute  a  due 
licensing,  there  must  have  been  as  well  a  licence 
from  the  magistrates  as  from  the  excise.  Rex  v. 
Drake,  6  M.  &  S.  116. 

There  was  no  appeal  under  48  Geo.  3,  c.  143, 
against  a  conviction  for  selling  ale  without  an 
excise  licence.    Rex  v.  Hanson,  4  B.  &  A.  519. 

A  conviction  for  suffering  tippling,  held  bad, 
because  it  did  not  state  whether  the  persons  tip- 
pling were  strangers  or  inhabitants,  it  appearing 
to  be  made  on  the  oath  of  one  witness.  Rex  v. 
Dove,  3  R  &,  A.  596. 

The  statute  9  Geo.  4,  c  61,  for  regulating  the 
granting  of  licences  to  innkeepers,  &<%,  by  s.  27, 
enacts  "  that  any  person  who  shall  think  himself 
aggrieved  by  any  act  of  any  justices  in  execu- 
tion of  that  act,  may  appeal  against  such  act  to 
the  quarter  sessions,"  &a: — Held,  that  the 
words  "  person  who  shall  think  himself  aggriev- 
ed," means  a  person  u  immediately"  aggrieved, 
as  by  refusal  of  a  license  to  himself,  by  fine,  &c, 
and  not  one  who  is  consequentially  aggrieved; 
and  therefore,  that,  where  magistrates  had  grant- 
ed a  license  to  a  party  to  open  a  public  house  not 
before  licensed,  within  a  very  short  distance  of 
a  licensed  public  house,  the  occupier  of  the  latter 
house  could  not  appeal  against  such  grant  Rex 
v.  Middlesex  (Justices),  3  B.  &  Adol.  938. 

Where  a  brewer  delivers  beer  to  be  used  in  a 
particular  public  house,  he  cannot  make  any 
person,  except  the  licensed  keeper  of  the  house, 
primarily  liable  for  it,  so  as  to  maintain  an  action 
for  goods  sold  and  delivered  to  him.  Meux  v. 
Jhtmphries,  M.  &  M.  132 ;  3  C.  &  P.  79— Ten- 
terden. 


ALIEN-nSee  FOREIGNER. 


ALLOWANCE. 

I.  Of  Bail— n&?e  Bail. 
II.  Of  Error— See  Error. 

III.  To  Prisoners — See  Prisoner. 

IV.  To  Bankrupts — See  Bankrupt. 


AMBASSADORS*  SERVANTS— &e 
Arrest. 


AMENDMENT. 

I.  Writs  and  Returns. 

1.  Mesne  Process,  46.  J 

2.  Execution. 

(a)  Ft.fa.4X. 
(6)  Ca.6a.48. 

3.  Other  Writs,  48. 

IL  Matters  relating  to  Bail  and  Appear- 
ance. 

1.  When  allowed,  49. 

2.  Time  given  to  amend  Bail  Proceed- 

ings— See  Bail. 

III.  Declarations,  49. 

IV.  Subsequent  Proceedings. 

1.  Proceedings  to  Issue,  51. 

2.  At  Nisi  Prius,52. 

3.  Verdicts,  64. 

4.  Judgments,  55. 

V.  Incidental  Proceedings. 

1.  In  error,  55. 

2.  Orders  of  Nisi  Prius  and  Refer- 

ence, 56. 

3.  Rules  and  Affidavits,  57.  • 
VI.  Peculiar  Proceedings. 

1.  Ejectment,  57. 

2.  Penal  Actions,  57. 

3.  Real  Actions.  5a 

4.  Quare  impedit,  59. 

5.  Informations,  59. 

6.  Criminal  Proceedings,  59. 
VII.  Fines  and  Recoveries. 

1.  Generally,  59. 

2.  Names  of  Parties,  60. 

3.  Description  of  Locality  of  Land,Gi, 

4.  Description  of  Quality  of  Land,  64. 

5.  Descrtptionof  Quantity  of  Land,  &k 

6.  Writs  of  Entry  and  other  Proceed- 

ings, 67. 

7.  Time  and  Mode  of  Application,  SO. 
VIII.  Terms  of  Amendment,  68. 


I.  Writs  and  Returns. 


1.  Mesne  Process* 

[See  stat.  2  Will.  4,  c.  39,  amended  by  3  $  4 
Will.  4,  c  67,  by  which  all  process  is  at  present 
regulated.] 

Teste  and  Return  of  Writ. — The  principle  on 
which  the  courts  act  in  cases  of  amendment  is, 


Mesne  Process. 
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that  then  must  be  something  to  amend  by. 
Green  v.  Rennet,  1  T.  R.  782. 

The  court  of  C.  P.  would  amend  the  irregu- 
larity oft  writ,  when  there  was  not  fifteen  days 
between  the  teste  and  return.  Carty  v.  Ashley,  2 
W.  Black.  918 ;  3  Wils.  454 ;  Bouchier  v.  Whit- 
tle, lH  Black.  291 ;  Davis  y.  Owen,  1  B.  &  P. 
342;  Popkins  v.  Amory,  5M.&F.  319. 

Bat  a  writ  returnable  on  a  dies  non  was  void 
and  eouh)  not  be  amended.  Kenworthy  v.  Pen- 
jkW*,  4  B.  &  A.  288. 

Before  a  writ  was  returnable,  it  might  be 
altered  and  re-sealed  as  to  the  return-day  without 
being  re-stamped,  provided  no  term  intervened 
between  the  teste  and  the  day  on  which  it  was 
ultimately  made  returnable.  Durdon  v.  Ham- 
mond, 2  D.&R.2U;  1B.&C.111. 

A  capias  returnable  on  a  day  certain,  instead 
of  a  general  return,  might  be  amended  on  pay- 
ment of  costs.  Walker  v.  Hawkey,  1  Marsh.  399 ; 
5  Taunt  853. 

But  in  another  ease  the  court  held  a  testatum 
capias  under  the  same  circumstances  irregular, 
and  refused  to  amend  it  on  account  of  the  baiL 
Immm  v.  Huisk,  2  N.R.  133.  S.  P.  Houlden  v. 
Fasson,  4  M.  &  P.  126. 


In  another  ease  the  court  refused  to  allow  the 
writ  to  be  amended,  unless  the  plaintiff  would 
consent  to  discharge  the  bail  on  the  defendant's 
entering  a  common  appearance.  Johnson  v. 
ZtteU,  1  M.  &  P.  28. 

An  attachment  of  privilege  returnable  after 
the  essoin  day,  and  before  the  quarto  die  post, 
instead  of  a  day  certain  in  full  term,  was  allow- 
ed to  be  amended  on  terms.  Adams  v.  Luck, 
€  Moore,  113;  3B.&B.25. 

A  precipe  for  an  attachment  of  privilege  was 
amended,  by  adding  the  days  of  issuing  and  re- 
tain, upon  payment  of  costs,  to  make  the  precipe 
in  accordance  with  a  rule  of  court  of  20  Geo.  2, 
which  required  it  to  set  forth  those  particulars. 
Skryme  v.  Lankford,  1  Ld.  Ken.  394. 

Where  a  capias  per  continuance  was  tested  on 
the  same  day  as  the  original  capias,  the  irregu- 
larity might  be  amended  by  issuing  a  new  origi- 
nal  capias  to  warrant  it ;  though  it  bore  teste  be- 
fore the  caose  of  action  accrued.  Davits  s.Owen, 
1  R  &  P.  342. 

A  bill  of  Middlesex,  returnable  on  Monday 
next  after  the  morrow  of  the  Holy  Trinity,  was 
held  irregular;  but  amendment  was  allowed. 
Amen.  1  Smith,  425. 

A  writ  having  a  wrong  return,  was  not  aided 
by  a  correct  day  being  mentioned  in  the  notice 
to  appear.    Anon.  2  Chit  356. 

The  teste  of  a.  writ,  if  irregular  in  naming  a 
a  late  chief  baron,  instead  of  the  existing  chief 
baron,  may  be  amended,  even  after  a  rule  to  set 
It  aside  upon  that  ground ;  and  upon  the  amend- 
ment being  made,  the  rule  was  discharged. 
WiduUng  t.  Watson,  1 C.  &,  J.  467 ;  1  Tyr.  377. 

Names  <rf  Parties.] — One  obligee  in  a  joint 
hood  having  sued  out  a  capias  against  the  ob- 
ligor, and  taken  a  recognizance  of  bail  in  his 


own  name  only,  afterwards  sued  out  an  original 
in  the  name  of  both  obligors,  and  then  applied 
to  the  court  to  amend  both  the  capias  and  re- 
cognizance; the  court  granted  the  former,  but 
refused  the  latter.  Tabrum  v.  Tenant,  1R&P. 
481.' 

A.  B.  having  been  arrested  on  a  capias  sued 
out  against  him  by  the  name  of  B*  C,  a  bail  bond 
was  given,  by  which  A.  B.  arrested  by  the  name 
of  B.  C.  became  bound,  conditioned  for  the  ap- 
pearance of  A.  B.  arrested  by  the  name  of  B.  C: 
the  affidavit  to  hold  to  bail  named  the  defendant 
properly  A.  B.  The  court  amended  the  capias 
and  return,  and  rejected  an  application  by  the 
bail  to  set  aside  the  bail  bond.  Stevenson  v.  Dan- 
vers,  2  B.  &.  P.  109. 

So,  a  special  capias  which  omitted  the  christian 
names  of  two  of  the  defendants,  was  amended  on 
payment  of  the  costs  of  amendment,  and  applica- 
tion, although  there  was  no  document  to  amend 
by/    Rutherford  v.  Mein,  2  Smith,  392. 

A  writ  cannot  be  amended  by  adding  the  name 
of  another  person  as  plaintiff.  Adamson  v.  — , 
1  Chit  369  (a). 

If  the  defendant's  name  is  stated  to  be  John  in 
the  writ,  and  Joseph  in  the  notice  to  appear,  it 
may  be  amended.    Padgett  v.  Lee,  2  Chit  355. 

A  defendant  having  been  served  with  a  copy  of 
process  by  the  name  of  John,  said  that  his  name 
was  Nicholas,  and  the  person  who  served  the 
copy  was  about  to  alter  the  name : — Held,  that  it 
could  not  be  altered  without  re-sealing,  and  the 
service  was  set  aside,  but  without  costs.  Israel 
v.  Middltton,  1  Chit  313. 

The  court  of  K.  B.  refused  to  allow  the  amend- 
ment of  a  writ  under  which  a  defendant  had  been 
arrested  by  a  wrong  name,  after  actions  for  false 
imprisonment  had  been  brought  Anon.  1  Tidd's 
Prac  160. 

Other  Cases.]— k  bill  of  Middlesex,  filed  of 
record  as  of  the  24  Geo.  3,  when  it  ought  to 
have  been  of  the  25th,  might  be  amended 
agreeably  to  the  truth.    Green  v.  Rennet,  1 T.  R. 

782. 

A  special  capias  was  amended,  in  order  that 
an  application  might  be  made  to  the  master  of 
the  rolls  to  procure  a  new  original  Carr  v.  Shaw, 
7  T.  R.  299.  • 

The  copy  of  a  writ  cannot  be  amended  after 
service.  Byfield  v.  Street,  10  Bing.  227;  &  P. 
Sutherland  v.  Tubbs,  1  Chit.  230,  n. 

Where  the  defendant  was  in  custody  under  an 
extent,  and  a  capias  was  issued  against  him  at  the 
suit  of  the  plaintiff,  and  delivered  to  the  sheriff, 
who  returned,  that  M  he  had  taken  the  defendant, 
whose  body  remained  in  prison  under  his  custo- 
dy :"  the  court  of  C.  P.  refused  to  allow  the  re- 
turn to  be  amended  by  striking  it  out,  and  mak- 
ing another  according  to  the  fact.  Rex  v.  Wor- 
cestershire {Sheriff),  7  Moore,  552 ;  1  Bing.  156. 

2.  Writs  of  Execution. 
(a)  Fi.fa. 
[See  Itat  3  <t  4  Will.  4,  c.  67,  s.  2,  by  which 
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writs  of  execution  may  be  tested  on  the  day 
they  are  issued,  and  returnable  immediately  after 
execution.] 

A  fi.  fa.  returnable  on  a  day  out  of  term,  was 
allowed  to  be  amended  by  the  award  of  execu- 
tion on  the  rolL  Davy  v.  Hollingsworth,  2  Tidd's 
Prac.1087. 

So  a  fi.  fa.  retainable  onaK.6,  instead  of  a 
C  P.  return-day,  was  amended  from  the  same 
source,    Atkinson  v.  Newton,  2  P.  &  P.  336. 

So  a  fi.  fa.  directing  the  money  to  be  returned 
M  before  u>-,"  instead  of  u  before  the  king's  jus- 
tices at  Westminster,"  but  tested  by  the  chief 
justice  of  C.  P.  was  allowed  to  be  amended  on 

Syment  of  costs.    Simon  v.  Gurney,  1  Marsh. 
7;  5  Taunt.  605. 

So  where  a  fi.  fa.  was  sued  out  into  a  different 
county  from  that  in  which  the  venue  was  laid, and 
the  party  suing  it  afterwards  took  out  a  fi.  fa.  into 
the  proper  county,  and  got  a  return  of  nulla  bona 
in  order  to  warrant  the  fi.  fa.  which  first  issued, 
the  court  permitted  the  first  writ  to  be  amended, 
by  inserting  the  return  of  nulla  bona  and  the 
testatum  clause,  though  the  second  writ  was  re- 
turnable several  days  before  the  judgment  was 
signed.    Meyer  v.  Ring,  1  H.  Black.  541. 

8o  in  K.  B.  the  court  allowed  a  party  to  amend 
a  similar  fi.  fit.  on  payment  of  costs,  by  suing  out 
an  original  fi.  fa.,  and  adding  the  testatum  part 
CowperthwaUe  v.  Owen,  3  T.  R.  657. 

But  where  the  defendant  died  before  the  appli- 
cation, the  court  refused  to  amend  a  fi.  fa.  by  in- 
serting the  testatum  clause.  Phillip*  v.  Tanner, 
6  Bing.  237;  3  M.  &  P.  562. 

The  court  refused  to  allow  plaintiff  to  amend  a 
(L  fa.  where  the  defendant  had  become  bankrupt 
before  sale  of  the  goods  taken  under  it  Hunt  v. 
Potman,  4  M.  &  S.  329. 

(o)  Ca.  so. 

A  ca.  sa.  may  be  amended  in  the  name  of  the 
plaintiff  or  defendant,  or  court  in  which  it  is  re- 
turnable.   Anon.  1  Chit.  350,  (a). 

Even  after  it  has  been  executed.  Hunt  v.  Ken- 
drick.  2  W.  Black.  836. 

A  writ  of  execution  to  satisfy  James  the  debt 
awarded  to  John,  was  amended  after  execution 
executed,  upon  payment  of  costs.  Mackie  v.Smith, 
4  Taunt  322. 

So  the  court,  after  a  rule  obtained  to  show 
cause  why  the  tea,  ca.  sa.  should  not  be  set  aside, 
because  not  warranted  by  the  judgment,  permit- 
ted it  to  be  amended  agreeably  to  the  judgment, 
and  directed  the  sealer  of  the  writs  to  seal  an 
original  ca.  sa.  to  warrant  it  Shaw  v.  Maxwell, 
6T.R.450. 

So,  even  at  the  time  of  showing  cause,  on 
payment  of  costs,  and  the  defendant  undertak- 
ing to  bring  no  action,  where  the  only  alteration 
was  in  the  sum  recovered.  Stevemon  y.  Cattle, 
1  Chit  349. 

So  it  may  be  amended  by  inserting  a  smaller 
sum  where  the  defendant  sustains  no  inconve- 
nience thereby.    Anon.  ]  Chit  350,  («). 


A  plaintiff  having  recovered  judgments  against 
two  defendants  in  K.  B.,  one  of  whom  brought  a 
writ  of  error  in  Cam.  Scac,  where  the  judgment 
was  affirmed,  and  costs  of  the  writ  of  error  given, 
took  both  under  a  writ  of  execution  for  the  whole 
sum,  including  the  costs  of  the  writ  of  error  as 
well  as  the  original  sum  recovered ;  the  court  per* 
mitted  him  to  amend  the  writ  as  to  the  defendant 
who  did  not  join  in  the  writ  of  error,  bv  altering" 
it  to  the  original  sum  recovered.  Lareche  v. 
Waebrough,  2  T.  R.  737. 

After  a  motion  to  set  aside  proceedings  for 
irregularity,  in  proceeding  to  execution  in  the 
name  of  two  plaintiffs,  one  of  whom  had  died 
before  interlocutory  judgment;  the  court  per- 
mitted the  surviving  plaintiff  to  suggest  the  death 
on  the  roll,  and  amend  the  ca.  sa.  without  payina? 
costs.    Newnham  v.  Law,  5  T.  R.  577. 


3.  Other  Writs. 

Of  Inquiry.] — The  teste  of  a  writ  of  rooniry 
may  be  amended  by  the  award  on  the  roll.  John- 
eon  v.  Tbuimtn,  4  East,  173. 

And  the  return  may  also  be  amended  by  the 
award,  even  after  the  inquisition  of  damages  has 
been  taken ;  and  consequently  a  defect  in  the 
return  does  not  vitiate  the  proceedings,  or  affect 
the  jurisdiction  of  the  sheriff.  Pippet  v.  fleam, 
1  D.&,  R.  266;  5  B.  &  A.  634. 

Where  in  an  action  on  the  statute  of  Edward  V% 
for  treble  value  of  tithes,  the  declaration  con- 
tained a  count  for  treble  value,  and  other  counts 
for  tithes  bargained  and  sold,  and  on  an  account 
stated;  and  the  defendant  suffered  judgment  by 
default;  and  the  jury,  on  a  writ  of  inquiry,  assess 
ed  the  plaintiff's  damages  at  172.  4s.  9i  on  the 
first  count  for  the  treble  value,  and  9/.  for  the 
single  value  on  the  otfyer  counts,  but  omitted  to 
find  costs :  the  Court  of  C.  P.  ordered  the  return 
of  the  inquisition  to  be  amended,  by  the  inser- 
tion of  nominal  damages  as  to  the  last  counts,  on 
which  costs  de  incremento  might  be  added.  Bale 
v.  HodgeUe,  7  Moore,  602;  1  Bing.  182. 

Habeae  Corpue.]— The  Court  of  K.  B.  refused 
leave  to  amend  the  return  to  a  writ  of  "habeas 
corpus.    Ex  parte  Eden,  2  M.&S.  226. 

Mandamv*.] — A  mandamus  cannot  be  amended 
after  a  return  has  been  made  to  it  Res  v.  Staf- 
ford {Mayor  y  $c),  4  T.  R.  689. 

Nor  would  the  court  allow  the  defendants  in  a. 
traverse  to  amend  the  return  to  a  mandamus  by 
setting  forth  a  different  constitution,  where  the 
application  was  after  verdict  Rex  v.  Grampound 
{Mayor,  $c.),  7  T.  R.  699. 

The  court  will  not  direct  in  what  manner  jus- 
tice* shall  make  their  return  to  a  mandamus; 
but,  if  the  return  made  be  insufficient  to  raise  the 
question  intended  to  be  agitated,  the  court  will, 
at  the  instance  of  the  party  interested,  make  si 
rule,  giving  the  justices  liberty  to  amend  in  the 
manner  required,  if  they  shall  be  so  minded.  Rem 
v. Marriott,  I  D.&R.166. 
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Scire  facias.] — Where  a  scire  facias,  founded 
ca  an  inquisition,  mis-recites  the  inquisition,  and 
therefore  fixes  by  Boch  recital  a  day  on  which  the 
debt  had  been  found  10  be  due  differing  from 
the  tine  day  named  in  the  inquisition,  the 
Court  of  Exchequer  will  give  leave  (on  cause 
being  shown)  to  amend  the  writ  on  payment  of 
the  costs,  &c.  even  after  the  defendants  have 
pleaded.  Rex  v.  Scott,  4  Price,  181 ;  &  P.  Re. 
£tag  t.  Habit,  4  Price,  181,  n. ;  Regina  v.  Peters, 
4  Price,  le2,  n. 

If  an  inquisition  to  find  debts,  executed  in  va- 
cation, be  returnable  in  the  following  term,  and 
a  writ  of  scire  facias  be  issued  thereon,  tested  as 
of  the  term  preceding  the  vacation,  the  Court  of 
Exchequer  will  set  it  aside  for  the  repugnancy 
which  must  appear  on  the  face  of  the  record ;  nor 
will  they  allow  it  to  be  aided  by  inserting  the 
true  dates,  by  means  of  a  memorandum  on  the 
record.  Rex  v.  Pearson,  3  Price,  288.  But  see 
Dodswmrth  v.  Bowen,  5  T.  R.  325. 

In  sci.  fa.  on  a  judgment  more  than  a  year 
old,  if  the  writ  of  scl  fa.  which  has  been  returned 
nihil,  the  award  of  execution,  the  ca.  sa.,  and  the 
warrant,  are  issued  in  a  different  christian  name 
from  the  one  stated  in  the  judgment  as  that  of 
the  plaintiff,  the  court  will  allow  the  proceedings 
to  be  amended  by  substituting  the  one  stated  in 
the  judgment,  although  the  ca.  sa.  has  been  exe- 
cuted and  returned.  Thorpe  v.  Hook,  1  Dowl.  P. 
C.501. 


II.  Matters  XEumvx    to  Bail  and 
ance. — *See  also  Bail. 


Appear. 


1.  When  allowed. 
M      p.] — A  misnomer  in  a  bail-piece  may 
be  amended.    Anderson  v.  Neale,  1  B.  &  P.  31. 

If  a  defendant  be  arrested  by  the  name  of  Eli- 
sabeth, and  put  in  and  justify  bail  in  the  name  of 
Betsy,  the  bail-piece  may  be  amended  on  pay- 
ment of  costs  and  a  re-acknowledgment  of  the 
baiL     Croft  v.  Coggs,  4  Moore,  65. 

But  the  Court  of  C.  P.  will  not  amend  a  clerical 
error  in  the  spelling  of  the  plaintiff's  name  in  the 
bail-piece,  without  the  consent  of  the  baiL  Hing- 
v.  Dickie,  5  Taunt  814. 


An  appearance  entered  by  plaintiff  for  defen- 
dant by  a  wrong  name,  may  be  amended  after  de- 
claration.    Wkestan  v.  Packman,  3  Wils.  49. 

Recognizance] — Where  the  bail  had  misnam- 
ed the  plaintiff,  to  whom  they  meant  to  be  bound 
in  the  recognizance,  the  court  of  C.  P.  refused  to 
amend  the  recognizance  and  proceedings,  in  an 
action  thereon,  after  issue  joined  on  nul  ticl  re- 
cord. Venn  v.  Warner,  3  Taunt,  263.  But  see 
Anon.  1  Moore,  126. 


defendants,  and  separate  bailable  process  was  is- 
sued against  one,  and  a  bail-piece  taken,  in  which 
he  alone  was  named ;  and  afterwards  serviceable 
process  was  issued  against  the  other  four,  who 
were  not  named  in  the  bailable  process ;  and  the 
declaration  was  against  all  the  five;  the  court  per- 
mitted the  plaintiff  to  amend  the  recognizance  of 
bail,  by  inserting  the  names  of  the  four  defen- 
dants who  had  been  at  first  omitted.  Christie  v. 
Walker,  1  Bing.  206 ;  8  Moore,  33.  And  see  7 
Moore,  301,  362,  599,  632;  1  Bing,  48,  68. 

Where  a  recognizance  of  bail  in  the  Court  of 
Exchequer  was  taken  for  satisfying  the  condem- 
nation, or  rendering  the  defendant  to  the  prison 
of  the  Fleet,  that  court  refused  to  grant  an  appli- 
cation made  on  behalf  of  the  bail,  to  amend  the 
record  of  the  recognizance,  by  inserting  the  words 
u  on  or  before  the  4th  day  of  the  next  following 
term,"  which  is  the  usual  form.  Bottomley  v. 
Medhurst,  M*CIel.  310, 399 ;  18  Price.  589. 

Where  a  defendant  was  arrested  on  a  bailable 
capias,  which  was  issued  into  Durham,  signed  by 
the  filacer  of  that  county,  but  having  no  testatum 
clause,  and  put  in  bail  as  a  upon  a  testatum ;  a  de- 
claration being  afterwards  delivered  with  a  venue 
laid  in  Lincolnshire ;  and  a  recognizance  was  en- 
tered into  in  Middlesex,  and  a  declaration  on  such 
recognizance  afterwards  delivered,  to  which  the 
defendant  pleaded: — Held,  on  a  motion  to  amend 
the  recognizance,  that  the  defendant,  by  submit- 
ting to  the  arrest,  and  putting  in  and  getting  bail 
allowed,  had  waved  the  irregularity;  and  the 
court  refused  to  interfere.  Hartley  v.  Hodson,  1 
Moore,  514,  430 ;  2  Moore  66 ;  8  Taunt  171. 

In  scire  facias  against  the  bail,  if  there  be  a 
failure  of  the  record  through  a  misprison  of  the 
officer  of  the  court,  the  court  will  permit  the  re- 
cognizance to  be  amended.  Mann  y.  Calow,  J 
Taunt  22}. 


Bat  where  the  bail  acknowledged  in  a  cause  in 
which  the  plaintiff  was  correctly  named,  but  the 
officer,  by  mistake,  stated  his  name  incorrectly 
in  the  recognizance,  the  court  allowed  an  amend- 
ment at  the  instance  of  the  bail  Halliday  v. 
PUxpatrick,  4  Taunt  875:  &  P.  Tabrum  v. 
Teja«s*,lB.&P.481. 

Where  an  affidavit  to  hold  to  bail  named  five 
VOL.    I.  H 


Proceedings  by  sci.  fa.] — A  scire  facias  against 
bail  in  error  may  be  amended  in  C.  P.  by  the 
record  of  the  recognizance.  Perkins  v.  Pettit,  2 
B.  &  P.  275. 

But  the  court  will  not  cure  any  irregularities 
of  which  the  bail  are  entitled  to  take  advantage. 
Fulwood  v.  Annis,  3  B  &.  P.  321. 

And  in  K.  B.  two  writs  of  scire  facias  against 
the  principal  on  a  judgment,  and  the  declaration 
thereon,  were  amended  conformably  to  the  judg- 
ment roll    BrassweU  v.  Jeco,  9  East,  316. 

The  court  refused  to  allow  amendment  of  a 
declaration  in  a  scire  facias,  against  bail,  who  bad 
failed  to  surrender  their  principal  (then  in  cus- 
tody) before  the  quarto  die  post  of  the  second 
writ    Stevenson  v.  Grant,  2  N.  R.  103. 


III.  Declarations. 

Generally.] — A  declaration  may  bo  amended 
at  any  time,  so  long  as  the  proceedings  remain 
on  paper.  Havers  v.  Bannister,  1  Wils.  7.  And 
see  Anbeer  v.  Barker,  1  Wils.  149. 

The  court  will  give  the  plaintiff  leave  to  do  so 
in  a  civil  action,  even  against  a  prisoner ;  but  they 
will  not  permit  him  to  add  new  counts  to  his  de- 


50 


Declarations.  [AMENDMENT]  Declarations. 


claration  in  such  a  case.    Owens  v.  Dubois,  7  T. 
R.  698. 

An  amendment  of  the  plaintiff's  declaration 
does  not  necessarily  entitle  the  defendant  to  plead 
de  novo,  but  only  where  the  amendment  alters 
the  state  of  the  defendant's  case.  Woodruff e  v. 
Watson,  6  Taunt.  400. 

Where  an  amendment  of  the  declaration  is  al- 
lowed, no  new  rule  to  plead  shall  be  deemed  ne- 
cessary, whether  such  amendment  be  made  of 
the  same  term,  or  of  a  different  term.  Reg.  Gen. 
K.  B.,  C.  P.,  &  Excheq.,  H.  T.  2  W.  4, 1  Dowl. 
P.  C.  188;  8  Bing.  294;  1  M.  &  Scott,  420;  3 
B.  &  Adol.  379 ;  2  C.  &  J.  179 ;  2  Tyr.  344;  4 
Bligh,  N.  S.  597. 

Changing  Statement  of  Cause  of  Action.) — 
Where  the  plaintiff,  under  leave  to  amend,  adds 
new  counts  which  contain  no  new  cause  of  ac- 
tion, but  only  vary  the  manner  of  statement  in  a 
count  which  was  demurred  to,  the  court  of  C.  P. 
will  not  order  them  to  be  struck  out  Brown  v. 
Crump,  1  Marsh.  609 ;  6  Taunt.  300. 

Where,  in  an  action  for  breach  of  promise  of 
marriage,  the  declaration  contained  three  counts; 
the  first  of  which  was  to  marry  on  request ;  on  a 
motion  to  amend  by  adding  a  new  count,  to 
marry  on  a  particular  day,  the  court  of  C.  P.  or- 
dered  the  first  count  to  be  amended  by  striking 
out  the  promise  to  marry  on  request,  and  insert- 
ing a  particular  day,  although  the  declaration  had 
been  filed  more  than  two  terms ;  and  they  direct- 
ed the  costs  of  such  application  to  abide  the  event 
of  the  cause.    Horston  v.  Shilliter,  6  Moore,  490. 

In  an  action  by  assignees  for  the  rescue  of 
goods  distrained  for  rent  due  to  the  bankrupt,  the 
court  allowed  new  counts  to  be  added,  stating  the 
facts  to  have  taken  place  in  the  time  of  the  pro- 
visional assignee,  though  two  terms  had  elapsed 
since  the  return  of  the  writ,  the  cause  of  action 
being  substantially  the  same.  Freen  v.  Cooper, 
2  Marsh.  59;  6  Taunt  358. 

Where,  in  an  action  of  slander,  for  giving  a 
servant  a  false  character,  a  rule  for  a  new  trial 
was  made  absolute,  and  the  plaintiff  had  leave  to 
amend  one  of  the  counts  of  the  declaration,  in 
order  that  the  words  charged  might  be  made  to 
correspond  with  those  proved  at  the  first  trial : 
the  court  allowed  a  new  count  to  be  added  to 
enable  the  parties  to  try  the  merits  at  the  second 
trial.     Wyatt  v.  Cocks,  10  Moore,  504. 

Where,  in  an  action  upon  a  bill  of  exchange, 
it  appeared  that  the  bill  had  been  cancelled,  and 
a  new  one  substituted,  which  was  not  declared 
upon,  and  the  defendant  thereupon  had  a  verdict, 
the  court  refused  to  allow  the  plaintiff  to  amend 
upon  payment  of  costs,  by  adding  counts  upon 
the  new  bill.    Sweeting  v.  Halse,  4  M.  <fe  R.  383. 

Declaration  amended  by  allowing  plaintiffs  to 
declare  on  the  same  cause  of  action,  as  surviving 
partners  instead  of  administratrixes,  when  ad- 
ministration was  not  taken  out  before  action 
brought,  and  the  statute  of  limitations  would 
have  run  against  a  new  action.  Taylor  v.  Lyon, 
5  Bing.  333 ;  2  M.  &  P.  586. 

In  an  action  for  disturbance  of  a  right  of  ferry, 


the  declaration  was  allowed  to  be  amended* 
after  the  cause  had  been  taken  down  to  the  as- 
sizes and  the  record  withdrawn,  by  introducing 
new  counts,  in  which  the  termini  of  the  ferry 
were  varied,  and  also  the  description  of  the  per- 
sons liable  to  toll.  Morris  v.  Evans,  1  Dowl.  P.  C- 
657. 


Changing  Form  of  Action?] — Where  the 
plaintiff's  had  commenced  an  action  of  assumpsit 
for  money  had  and  received,  to  recover  back  dif- 
ferences paid  on  stock-jobbing  contracts,  and  had 
filed  a  bill  of  discovery,  to  which  the  defendant 
pleaded  that  the  discovery  was  given  by  the 
statute  7  Geo.  2,  c.  8,  s.  2,  in  debt  only,  the  court 
permitted  the  plaintiffs  to  amend  by  changing* 
assumpsit  to  debt,  after  six  terms  from  the  com- 
mencement  of  the  action.  Billing  v.  Flight,  2 
Marsh.  124;  6  Taunt  419. 

So  where  no  bill  in  equity  had  been  filed  for  a 
discovery,  the  court  permitted  the  plaintiffs  to 
amend  by  converting  their  declaration  from  as- 
sumpsit to  debt  Billing  v.  Pooley,  6  Taunt  422  ; 
2  Marsh.  125,  n. 

But  the  plaintiff  having  sued  out  process  in 
debt,  and  declared  in  case,  and  the  defendant 
having  thereupon  moved  to  cancel  the  bail  bond,. 
the  court  refused  to  amend  the  declaration  by, 
changing  it  from  case  to  debt  Levett  v.  Kibble- 
white,  2  Marsh.  185;  6  Taunt  483. 

Venue,] — The  court  will  not  amend  a  declara- 
tion^ by  changing  the  venue,  unless  the  plaintiff 
showed  substantial  ground  for  it;  therefore, 
where  the  plaintiff  moved  to  amend,  by  changing 
the  venue  from  Bedford  to  Middlesex,  on  the 
ground  that  the  action  depended  on  the  construc- 
tion of  an  act  of  parliament,  the  court,  on  the 
affidavit  of  the  defendant  that  the  cause  of  action 
arose  in  Bedfordshire,  discharged  the  rule.  Ayres 
v.  Buston,  2  Marsh.  121;  6  Taunt  408. 

And  where  the  plaintiff,  an  attorney,  by  the 
mistake  of  his  agent,  laid  the  venue  in  the  coun- 
try, instead  of  Middlesex,  the  court  refused  to> 
amend  by  changing  it  to  Middlesex.  Lewis  v. 
Shelley,  2  Marsh.  426;  7  Taunt.  146. 

Names  of  Parties*] — Where  the  name  of  the 
plaintiff  was  mistaken  in  the  process  and  all  the 
proceedings,  the  Court  of  Exchequer  allowed  the 
amendment  of  the  declaration  whilst  everything 
was  on  paper.    Gardner  v.  Walker,  3  Anst  935. 

A  variance  between  the  name  of  the  attorney 
in  the  warrant  and  in  the  declaration  may  be 
amended  by  altering  the  name  in  the  warrant  to 
that  in  the  declaration,  in  a  penal  action,  after 
error  .brought  and  the  variance  assigned  for  error. 
Richards  q.t  v.  Brown,  1  Dougl.  114. 

In  an  action  by  the  assignees  of  a  bankrupt, 
the  court  allowed  the  declaration  to  be  amended 
by  adding  the  name  of  the  official  assignee  as  a 
plaintiff,  on  payment  of  costs.  Baker  v.  Neaver9 
1  C.  &  M.  112 ;  1  Dowl.  P.  C.  616. 


Title,] — An  amendment  allowed  of  the  title  of 
a  declaration,  according  to  the  truth  of  the  fact  as> 
to  the  time  of  the  delivery  thereof.  Symonds  ▼. 
Parmenter,  1  Wils.  256 :  &  P.  Wilkes  v.  Halifc 
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(Bart),  2  Wils.  256 ;   Stook  v.  Herbert,  1  Wils. 
242. 

So,  where  the  object  was  to  make  it  accord 
with  an  averment  therein,  that  other  defendants 
named  in  the  writ  were  then  outlawed.  Coutattche 
T.  Le  Rues,  1  East  133. 

The  Nisi  Prius  rale  was  allowed  to  be  amend- 
ed bj  inserting  a  special  title  to  a  declaration, 
the  defendant  having  appeared  after  he  became 
of  age,  which  was  after  the  first  day  of  term. 
Bsys  t.  Edmeads,  2  Chit  22. 

After  the  delivery  of  the  paper-book  to  the. 
clerk  of  the  papers,  with  a  memorandum  general- 
ly of  Michaelmas  term,  corresponding  with  the 
declaration,  neither  party  has  a  right  to  amend  it 
by  making  a  special  memorandum  of  the  day  of 
the  delivery  of  the  declaration  without  an  order 
to  amend.    Clements  v.  Sterling,  1  Chit.  336. 

In  an  action  against  the  marshal  for  an  escape, 
the  bill  was  intituled  generally  of  Michaelmas 
term,  and  the  escape  was  alleged  to  have  taken 
place  on  the  15th  Nov.;  there  was  a  special  de- 
murrer, for  that  the  cause  of  action  appeared  to 
have  accrued  alter  the  first  day  of  the  term  to 
which  the  bill  bad  relation :  the  court  allowed  the 
plaintiff  to  amend  on  payment  of  costs,  although 
2t  appeared  by  affidavit  that  the  prisoner  had  re- 
turned into  the  custody  of  the  marshal  before  any 
application  for  liberty  to  amend  was  made.  Bra- 
xitr  t.  Jones,  6  B.  &  C.  196;  9  D.  &  JR.  349. 


Other  Casts,] — An  executor  was  allowed  to 
amend  his  declaration,  by  laying  a  promise  to 
himself  instead  of  to  his  testator.  Tenour  v. 
Smith,  1  Ld.  Ken.  141. 

The  court  refused  to  put  off  a  trial,  upon  a 
motion  at  Nisi  Prius,  in  order  to  enable  the  plain- 
tiff to  amend  his  declaration,  by  omitting  the 
profcrt  of  a  bond  on  which  the  action  was  brought: 
nor  would  they  allow  the  amendment  to  be  made 
at  Nisi  Prius,  because  it  was  matter  of  material 
allegation.  Paine  v.  Bustin,  1  Stark.  74— Ellen- 
borough. 

Declaration  on  a  writ  of  partition  and  the 
aberifTs  return,  amended  by  striking  out  an  erro- 
neous description  of  the  quality  of  the  estates 
conveyed  to  the  different  parties.  Baker  v.  Daniel, 

1  Marsh.  537;  6  Taunt  193. 

A  suggestion  in  prohibition,  amended  after  a 
nonsuit  had  been  set  aside.   Franklin  v.  Holmes, 

2  Tidd's  Prac  754. 

So,  where,  on  an  issue  on  nul  tiel  record,  there 
is  a  variance  between  the  record  and  declaration, 
the  court  will  permit  an  amendment  on  payment 
ef  costs.     Doubleday  v. ,  2  Chit.  27. 

A  declaration  in  debet  and  detinet  against  an 
executor  was  refused  to  be  amended  by  striking 
out  the  debet  and  retaining  the  detinet  only,  after 
demurrer  argued.    Anon.  Lofft,  46. 

When,] — Generally,  a  declaration  cannot  be 
amended  after  verdict  Marriott  v.  Lister,  2  Wils. 
141 ,  147.  And  see  Lloyd  v.  Skutt,  2  Tidd's  Prac. 
776 ;  Watson  v.  Richardson,  1  Wils.  226. 

An  amendment  may  be  made  by  increasing 


the  damages  according  to  the  truth  of  the  case  as 
found  by  the  jury,  the  former  verdict  being  at  the 
same  time  set  aside,  and  a  new  trial  granted,  to 
enable  the  defendant  to  make  his  defence  to  the 
demand  so  enlarged.  Tomlinson  v.  Blacksmith, 
7  T.  R.  132. 

The  Court  of  Exchequer  allowed  a  plaintiff  to 
amend  his  declaration,  after  a  new  trial  obtained, 
on  the  ground  of  a  variance,  upon  the  usual  terms 
of  paying  the  costs  of  the  amendment  and  appli- 
cation only ;  the  costs  of  the  new  trial  to  abide  the 
event  Hooper  v.  Mantel,  13  Price,  695,  736; 
M'Clcl.  388. 

A  declaration  may  be  amended  after  a  nonsuit, 
where  afresh  action  would  otherwise  Debarred  by 
the  statute  of  limitations.  Dartnall  v.  Howard, 
2  Chit  28. 

But,  generally,  the  court  will  not  allow  the 
plaintiff  to  amend,  even  on  payment  of  the  costs 
of  the  trial,  but  will  leave  him  to  bis  remedy,  by 
bringing  a  fresh  action.  *  Brown  v.  Knill,  5  Moore, 
164;  2B.  &B.395. 

The  court  will  amend  a  clerical  mistake  in  a 
declaration,  upon  which  a  defendant  relies  as 
matter  of  error,  even  pending  the  writ  of  error. 
Moody  v.  Stracey,  4  Taunt  588. 

In  an  action  against  executors  in  their  own 
right,  on  a  covenant  for  good  title  and  quiet  en- 
joyment, the  court  of  C.  P.  refused  to  assist  the 
plaintiff  by  allowing  him  to  amend  his  declaration 
after  special  demurrer  argued.  Noble  v.  King, 
1  H.  Black.  34. 

The  court  of  C.  P.  allowed  a  plaintiff  to  amend 
his  declaration  on  payment  of  costs  after  a  judg- 
ment on  demurrer  against  him,  where  there  was 
also  a  sham  plea  of  judgment  recovered,  and  on 
nul  tiel  record  being  replied,  the  defendant  had 
filed  a  demurrer  for  delay :  the  defendant  to  plead 
do  novo.  Oammon  v.  Schmoll,  5  Taunt.  344;  1 
Marsh.  80.  % 

IV.  Subssquxnt  Proceedings. 

1.  Proceedings  to  issue. 

Pleas  in  abatement  are  not  amendable  because 
dilatory  and  not  to  the  merits.    Anon.  1  Tidd's 

Prac.  690 ;  &  P.  Atkinson  v. {Gent.)  2 

Chit  5. 

But  the  court  will  allow  a  plaintiff  to  withdraw 
a  demurrer,  and  reply.    Id. 

So,  the  court  will  not  order  a  defendant  to 
amend  a  pica  on  which  issue  has  been  joined,  on 
a  doubt  suggested,  whether  the  plea  meets  the 
declaration  ;  but  will  give  the  plaintiff  leave  to 
withdraw  the  similiter,  and  demur.  Attwood  v. 
Bonacich,  1  D.  &  R.  473. 

Avowries  in  replevin  may  be  amended  on  pay- 
ment of  costs.    Brown  v.  Sayce,  4  Taunt  320. 

So,  the  court  allowed  several  avowries  in  reple- 
vin to  be  amended  by  altering  the  name  and  de- 
scription of  the  locus  in  quo,  and  stating  the 
holding  to  have  been  for  a  year  instead  of  half  a 
year ;  and  also  by  adding  new  avowries,  varying 
the  amount  of  the  rent,  although  issue  had  been 
joined,  and  notice  of  trial  given  and  counter- 
manded, and  more  than  two  terms  had  elapsed 
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previously  lo  the  application  for  the  amendment  I 
Prior  v.  Buckingham  {Duke  of,)  8  Moore.  584. ' 

A  replication  was  amended,  by  changing  it 
from  de  injuria  to  molliter  man  us  imposuit,  all 
the  pleadings  being  in  paper,  and  not  entered  of 
record.    Low  v.  Newland,  1  Wils.  76. 

A  replication  may  be  amended  after  verdict  by 
inserting  the  similiter  instead  of  &c.  Sayer  v. 
Pocock,  Cow  p.  407. 

If  to  a  rejoinder  concluding  with  a  verification, 
the  plaintiff  add  the  similiter,  and  take  the  record 
down  to  trial,  and  the  defendant  obtain  a  verdict, 
the  court  will  not  grant  a  new  trial, but  will  amend 
the  record.     Grundy  v.  Melt,  1 N.  R.  28. 

Unless  it  be  inconsistent  with  the  justice  of  the 
case.  Reader  v.  Bloom,  2  Bing.384;  9  Moore, 
741. 

Where  in  an  action  of  trespass  the  similiter 
was  only  entered  to  the  general  issue,  and  omit* 
ted  to  a  replication  de  injuria  to  four  special  pleas, 
and  the  plaintiff  obtained  a  general  verdict,  the 
court  permitted  the  record  to  be  amended,  by  the 
insertion  of  a  similiter  to  those  issues,  and  would 
not  allow  the  verdict  to  be  entered  upon  the  ge- 
neral issue  only.    Id, 

And  even  in  a  qui  tarn  action  the  court  will, 
after  verdict,  direct  a  similiter  to  be  entered,  al- 
though the  objection  founded  upon  the  want  of  it 
was  taken  at  the  trial.  Wright  q.  t.  v.  HorUm,  1 
Stark.  400;  6  M.  &  S.  50;  2  Chit  25;  Holt 
458. 

And  where  the  parties  had  gone  down  to  trial 
upon  a  plea  which  had  not  been  traversed,  after 
verdict  for  the  plaintiff,the  plaintiff  was  permitted 
to  amend,  by  adding  a  traverse,  and  the  defend- 
ant's motion  in  arrest  of  judgment  was  discharg- 
ed, upon  payment  of  costs  by  the  plaintiff  of  both 
motions.     Cooke  v.  Burke,  5  Taunt.  164, 

But  where  the  defendant  pleaded  six  several 
pleas,  and  the  plaintiff  did  not  reply  to  the  last, 
but  left  it  wholly  unnoticed  on  the  record,  which 
he  was  aware  of  before  the  trial, and  a  verdict  was 
found  for  the  plaintiff  for  nominal  damages,  sub- 
ject to  an  award  of  an  arbitrator,  who  found  for 
the  plaintiff  on  the  first  and  second  issues,  and 
for  the  defendant  on  the  third,  fourth,  and  fifth, 
without  prejudice  to  the  objection  on  the  record : 
Held,  that  the  plaintiff  could  not  amend  by 
adding  a  traverse  and  similiter  to  the  sixth  plea; 
and  that  the  defendant  was  not  entitled  to  arrest 
the  judgment,  as  he  might  bring  a  writ  of  error. 
Ferrers  v.  Weal,  2  Moore,  215. 

Where,  in  a  plea  by  an  executor  of  a  former 
judgment  recovered,  by  mistake  a  less  sum  is 
stated  than  the  judgment  was  really  for,  if  it 
clearly  appear  that  a  greater  sum  was  recovered, 
the  court  will  permit  the  defendant  to  amend  the 
record  by  inserting  the  real  sum  in  the  plea, 
though  the  applicatiop  be  not  made  for  such 
amendment  till  a  considerable  time  (e.  g.  nearly 
three  years)  after  the  record  has  been  made  up ; 
and  they  will  in  such  case  allow  the  plaintiff  to 
reply  per  fraudem.  Skutt  v.  Woodward,  1  H. 
Black.  238. 

After  issue,  notice  of  trial,  putting  off  the  trial 
till  a  subsequent  term,  and  a  plea  of  bankruptcy, 


puis  darrien  continuance,  the  court  gave  leave  to 
amend  the  plea,  without  imposing  the  terms  that 
the  plaintiff  should  be  at  liberty  to  discontinue 
v*  itbout  costs,  but  imposing  terms  as  to  continu- 
ing the  notice  of  trial,  and  taking  short  notice. 
Lindo  v.  Simpson,  2  Smith,  659. 

Where  the  nisi  prius  record  has  been  altered, 
after  it  was  passed  by  one  of  the  parties  without 
an  order  from  the  judge,  the  court  will  try  the 
cause  as  it  stands  on  the  record,  and  will  not 
amend  it  at  nisi  prius  by  striking  out  the  altera- 
tion or  the  parts  of  the  declaration  in  which  the 
alteration  was  made.  Drummond  v.  Burt,  1  M. 
&  Rob.  136.  And  see  Whitehead  v.  Scott,  1  M. 
&  Rob.  137,  n. 

If  the  plaintiff,  in  making  up  the  record,  makes 
the  time  of  plea  pleaded  appear  posterior  to  the 
date  of  the  subject  matter  pleaded,  when  it  was 
not  so  in  fact,  the  court  will  direct  an  amendment 
At  plaintiff's  costs  if  he  resists.  Reynolds  v.  Beer- 
ing,  4  Dougl.  181. 

After  verdict  for  plaintiff  and  rule  made  abso- 
lute for  a  new  trial,  defendant  will  not  be  allowed 
to  amend  the  pleadings  by  withdrawing  the  ge- 
neral issue,  and  pleading  a  special  justification, 
for  the  purpose  of  giving  the  defendant  the  right 
of  beginning,  and  of  the  general  reply  at  a  second 
trial.  Chambers  v.  Bernasconi,  1 C.  &  J.  459  ; 
I  Tyr.  335. 


In  assumpsit,  the  issue  was,  whether  the 
tion  had  been  commenced  within  six  years,  and 
a  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  on  a  special  case.  It 
appeared  by  the  case,  that  process  had  been  sued 
out  within  six  years,  in  an  action  corresponding 
with  the  present,  and  continued  on  the  roll  down 
to  the  first  return  of  Trinity  term,  1827,  when  the 
six  years  had  elapsed ;  and  that  a  testatum  spe- 
cial capias  was  sued  but  in  the  present  action, 
tested  on  the  last  return  of  the  same  term  ;  but 
there  was  no  continuance  from  the  first  to  the 
last  return.  The  question  being,  whether,  on  this 
state  of  facts,  the  latter  process  was  sufficiently 
connected  with  the  former  to  take  the  case  out  of 
the  statute,  the  court,  after  two  arguments  of  the 
special  case,  allowed  the  plaintiffs,  on  motion,  to> 
amend  the  roll  by  entering  the  required  continu- 
ance.    Taylor  v.  Gregory,  2  B.  &  Adol.  257. 

2.  At  Nisi  Prius. 

Enactments  of  Statute.] — By  9  Geo.  4,c.l5,  it 
is  enacted,  That  it  shall  and  may  be  lawful  for 
every  court  of  record  holding  plea  in  civil  actions, 
any  judge  sitting  at  Nisi  Prius,  and  any  court  of 
oyer  and  terminer  and  general  gaol  delivery  in 
England,  Wales,  the  town  of  Berwick  upon 
Tweed,  and  Ireland,  if  such  court  or  judge  shall 
see  fit  so  to  do,  to  cause  the  record  on  which  any 
trial  may  be  pending  before  any  such  judge  or 
court  in  any  civil  action,  or  in  any  indictment  or 
information  for  any  misdemeanor,  when  any  va- 
riance shall  appear  between  any  matter  in  writ- 
ing or  in  print  produced  in  evidence,  and  the 
recital  or  setting  forth  thereof  upon  the  record 
whereon  the  trial  is  pending,  to  be  forthwith 
amended  in  such  particular  by  some  officer 
of  the  court,  on  paymentof  such  costs  (if  any)  to 
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the  other  party,  as  such  judge  or  court  shall 
think  reasonable ;  and  thereupon  the  trial  shall 
proceed  at  if  no  such  variance  had  appeared. 

Jnis  power  of  Amendment  i$much  extended  by 
tfe  slot  3  4  4  fVUL  4,  c.  42,  a. 23,  which  recites, 
That  great  expense  is  often  incurred,  and  delay 
or  failure  of  justice  takes  place  at  trials,  by  rea. 
sou  of  variances  [printed  vacancies)  as  to  some 
particular  or  particulars  between  the  proof  and 
the  record,  or  setting  forth  on  the  record  or  doc* 
nment  on  which  the  trial  is  had,  of  contracts, 
customs,  prescriptions,  names,  and  other  matters 
or  circumstances  not  material  to  the  merits  of 
the  case,  and  by  the  misstatement  of  which  the 
opposite  party  cannot  have  been  prejudiced,  and 
the  same  cannot  in  any  cose  be  amended  at  the 
trial,  except  where  the  variance  is  between  any 
matter  in  writing  or  in  print  produced  in  evi- 
dence and  the  record ;  and  enacts,  That  it  shalf 
be  lawful  for  any  court  of  record  holding  plea  in 
civil  actions,  and  any  judge  sitting  at  Nisi  Prius, 
if  such  court  or  judge  shall  see  fit  so  to  do,  to 
cause  the  record,  writ  or  document  on  which  any 
trial  may  be  pending  before  any  such  court  or 
judge  in  any  civil  action,  or  in  any  information 
m  the  nature  .of  a  quo  warranto,  or  proceedings 
on  a  mandamus,  when  any  variance  shall  appear 
between  the  proof  and  the  recital  or  setting  forth 
on  the  record,  writ,  or  document  on  which  the 
trial  is  proceeding,  of  any  contract,  custom,  pre- 
scription, name,  or  other  matter,  in  any  particu- 
lar or  particulars  in  the  judgment  of  such  court 
or  judge  not  material  to  the  merits  of  the  case, 
and  by  which  the  opposite  party  cannot  have 
been  prejudiced  in  the  conduct  of  his  action,  pro- 
secution, or  defence,  to  be  forthwith  amended  by 
some  officer  of  the  court  or  otherwise,  both  in  the 
part  of  the  pleadings  where  such  variance  oc- 
curs, and  in  every  other  part  of  the  pleadings 
which  it  may  become  necessary  to  amend,  on 
soch  terms  as  to  payment  of  costs  to  the  other 
party,  or  postponing  the  trial  to  be  had  before 
the  same  or  another  jury,  or  both  payment  of 
coats  and-  postponement,  as  such  court  or  judge 
•hall  think  reasonable;  and  in   case  such  va- 
riance shall  be  in  some  particular  or  particulars, 
in  the  judgment  of  such  court  or  judge,  not  ma- 
terial to  the  merits  of  the  case,  but  such  as  that 
the  opposite  party  may  have  been  prejudiced 
thereby  in  the  conduct  of  his  action,  prosecution, 
or  defence,  then  such  court  or  judge  shall  have 
power  to  cause  the  same  to  be  amended,  upon 
payment  of  costs  to  the  other  party,  and  with- 
drawing the  record  or  postponing  the  trial  as 
aforesaid,  as  such  court  or  judge  shall  think  rea- 
sonable ;  and  after  any  such  amendment  the  trial 
shall  proceed,  in  case  the  same  shall  be  proceed- 
ed with,  in  the  same  manner  in  all  respects,  both 
with  respect  to  the  liability  of  witnesses  to  be  in- 
dicted for  perjury  and  otherwise,  as  if  no  such 
variance  had  appeared ;  and  in  case  such  trial 
•ball  be  had  at  Nisi  Prius,  or  by  virtue  of  such 
writ  as  aforesaid,  the  order  for  the  amendment 
shall  be  indorsed  on  the  postea  or  the  writ,  as 
the  case  may  be,  and  returned,  together  with  the 
record  or  writ;    and  thereupon  such  papers, 
roll*,  and  other  records  of  the  court  from  which 
record  or  writ  issued  aa  it  may  be  neces- 


sary to  amend,  shall  be  amended  accordingly ; 
and  in  case  the  trial  shall  be  had  in  any  court  of 
record,  then  the  order  for  amendment  shall  be 
entered  on  the  roll  or  other  document  upon 
which  the  trial  shall  be  had;  provided  that  it 
shall  be  lawful  for  any  party  who  is  dissatisfied 
with  the  decision  of  such  judge  at  Nisi  Prius, 
sheriff,  or  other  officer,  respecting  his  allowance 
of  any  such  amendment,  to  apply  to  the  court 
from  which  such  record  or  writ  issued,  for  a  new 
trial,  upon  that  ground :  and  in  case  any  such 
court  shall  think  such  amendment  improper,  a 
new  trial  shall  be  granted  accordingly,  on  such 
terms  as  the  court  shall  think  fit,  or  the  court 
shall  make  such  other  order  as  to  them  may 
seem  meet 

Sect.  4,  provide*,  That  instead  of  amending, 
the  court,  or  judge,  may  direct  the  facts  to  be 
specially  found  by  the  jury. 

What  Ca$e$  within  the  Statute  9  Geo.  4.]— The 
statute  9  Geo.  4,  c.  15,  applies^mly  to  cases 
where  some  particular  written  instrument  is  pro- 
fessed to  be  set  out  or  recited  in  the  pleading. 
Ryder  v.  Malbon,  3  C.  &  P.  594— Park. 

In  replevin  the  defendant,  in  his  avowry, 
stated  that  the  distress  was  for  rent  in  arrear, 
and  that  tho  plaintiff  held  the  lands  on  certain 
terms;  however,  on  the  plaintiff's  lease  being 
put  in,  it  appeared  that  he  held  on  other  and 
different  terms : — Held,  that  this  variance  was 
not  amendable  under  the  statute.    Id. 

The  statute  invests  the  judge  with  a  discre- 
tion, which  cannot,  it  seems,  be  revised  by  the 
Court  above.  Parker  v.  Ade,  1  Dowl.  F.  C.  643 ; 
S.  C.  nom.  Parks  v.  Edge,  1  C.  &,  M.  429. 

The  judge  will  not  allow  an  amendment  under 
the  statute  when  there  is  a  variance  which  would 
not  have  accrued  if  common  care  had  been  used 
in  the  drawing  of  the  declaration.  Jelf  v.  Oriel, 
4  C.  &  P.  22— Tenterden. 

A  record  may  be  amended  pending  the  trial, 
by  correcting  a  variance  between  a  written  con- 
tract  and  the  statement  of  the  contract  on  the 
pleadings,  although  it  do  not  appear  by  the  re- 
cord that  the  contract  was  in  writing.  Lamez  v. 
Bishop,  1  Nev.  &  M.  332. 

Where  a  judgment  is  stated  in  the  record  aa 
of  one  court,  and  it  appears  by  the  production  of 
an  examined  copy  to  have  been  obtained  in  an- 
other, the  judge  at  Nisi  Prius  may  order  the  re- 
cord to,  be  amended.  Briant  v.  Eicke,  M.  &  M. 
359— Tenterden. 

Rule  for  new  trial  was,  however,  obtained.  Id. 

In  a  declaration  on  a  bill  of  exchange,  the  date 
of  the  bill  was  stated  to  be  the  26th  March,  it 
really  was  the  29th.  The  cause  was  undefended, 
and  the  judge  allowed  the  variance  to  be  amend- 
ed under  the  statute,  without  the  payment  of 
costs.  Bentxing  v.  Scott,  4  C.  &  P.  24— J.  Parke. 

Where,  in  a  declaration  on  a  bill,  it  was  stated 
that  the  bill  was  drawn  by  S.  SM  payable  to  his 
order,  and  the  bill,  when  produced  in  evidence, 
was  payable  to  the  order  of  J.  C. : — Held,  that 
the  judge  had  rightly  exercised  his  discretion  in 
allowing  the  record  to  be  amended.    Parks  v» 
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Edge,  1  C.  &  M.  439 ;  &  C.  nom.  Parker  v.  Ade, 
1  DowL  P.  C.  643. 

In  an  action  against  a  witness  for  not  obeying 
a  subpoena,  the  declaration,  after  reciting  the  writ 
of  subpoena,  stated  that  the  plaintiffs  caused  the 
said  writ "  to  be  made  known  to,  and  shown  to  the 
defendant,  and  caused  a  copy  to  be  left  with  the 
defendant  of  the  said  writ  of  subpoena."  When 
the  cause  came  on  for  trial,  it  appearing  that  the 
writof  subpoena  contained  the  names  of  other  wit- 
nesses besides  the  defendant,  and  the  copy  served 
upon  him  was,  therefore,  not  a  full  copy  of  the 
writ,  the  judge  caused  the  record  to  be  amended 
thus : — "  caused  a  copy  to  be  left  with  the  defen- 
dant of  so  much  of  the  said  writ  of  subpoena  as 
related  to  the  said  defendant :" — Held,  that  the 
amendment  was  warranted  by  the  statute.  Mas- 
terman  v.  Judson,  1  M.  &  Scott,  367 :  8  Bing.  224. 

In  an  action  for  a  malicious  arrest,  the  decla- 
ration contained  an  allegation  that  the  defendants 
"  did  not  prosecute  the  suit  complained  of,  but 
made  default,  And  their  pledges  were  in  mercy, 
&cn"  and  the  proof  was  merely  a  discontinuance : 
Held,  that  the  error  could  not  be  amended  at 
Nisi  Prius  under  the  statute  9  Geo.  4,  c.  15,  not 
being  a  mere  mistake  in  setting  out  a  written 
instrument,  but  an  allegation  of  something  total- 
ly different  from  the  proof.  Webb  v.  Hill,  M.  & 
M.  253 ;  3  C.  &  P.  485— Tcnterden. 

Before  the  statute,  a  judge  at  Nisi  Prius  would 
allow  a  trifling  or  verbal  error,  or  omission  in  a 
record,  to  be  amended  on  summons,  or  a  word 
therein  transposed.  Freeman  v.  Cockell,  1  C.  & 
P.  137— Park. 

Even  after  the  cause  hat  been  called  on,  by  a 
rule  of  Court  made  instanter,  on  the  consent  of 
both  parties.  Murphy  v.  Marlow,  1  Camp.  57 — 
Ellenborough. 

3.  Verdicts. 
The  entry  of  a  verdict  may  be  amended  accord- 
ing to  the  notes  of  the  judge ;  but  application  for 
that  purpose  must  be  made  before  the  judge,  and 
not  to  the  Court  ScouguU  v.  Campbell,  1  Chit. 
283 ;  S.  P.  Graham  v.  Bowkam  1  Chit  284,  n. 

The  Court  will  not  alter  a  verdict,  unless  it  ap- 
pear on  the  face  of  it,  that  the  alteration  would 
be  according  to  the  intention  of  the  jury.  Spencer 
v.  Goter,  1  H.  Black.  78. 

The  postea  may  be  amended  by  the  judge's 
notes  at  any  time,  even  after  final  judgment,  and 
a  writ  of  error  brought.  Doe  d.  Church  v.  Per- 
kins,  3  T.  R.  749 :  S.  P.  Newcomb  v.  Green,  1 
Wils.  33. 

Where  a  general  verdict  has  been  given  on  two 
counts,  one  of  which  is  bad,  and  it  appears  by  the 
judge's  notes,  that  the  jury  calculated  the  dama- 
ges on  evidence  applicable  to  the  good  count  only, 
the  Court  of 'C.  P.  will  amend  the  verdict,  by  en- 
tering it  on  that  count,  though  evidence  was  given 
applicable  to  the  bad  count  also.  Williatns  v. 
Breedon,  IBM?.  320. 

Where  a  verdict  was  taken  by  consent  on  two 
counts,  the  court,  on  the  application  of  the  plain- 
tiff, amended  the  postea  by  entering  the  verdict 
on  one  (to  which  the  evidence  applied)  although 


the  judge  who  presided  declined  to  interfere* 
Henley  v.  Lyme  Regis  {Mayor),  6  Bing.  100 ;  3 
M.  &  P.  310. 

The  court  will  not  amend  the  entry  of  a  verdict 
according  to  the  notes  of  an  arbitrator,  on  the 
ground  that  they  had  no  power  to  compel  such 
notes  to  be  brought  before  them.  Scougull  v. 
Campbell,  1  Chit.  283. 

Where  a  general  verdict  was  given  on  a  decla- 
ration, some  of  the  counts  of  which  were  bad,  the 
court  amended  the  postea,  by  entering  up  judg- 
ment on  a  single  count,  after  argument  in  error, 
in  K.  B.  Richardson  v.  Mellish,  3  Bin?.  334;  11 
Moore,  104 ;  &  C  nom.  Mellish  v.  Richardson 
(in  error),  1  B.&C.  819. 

So  held,  where  evidence  had  only  been  given 
on  the  good  or  consistent  counts.  Eddowes  v. 
Hopkins,  1  Dougl.  376. 

So,  where  there  is  a  misjoinder  of  counts,  one  of 
which  is  partly  in  case  and  partly  in  trespass,  and 
another  entirely  in  trespass,  the  verdict,  if  taken 
generally,  may  be  amended  according  to  the  evi- 
dence.   Harris  v.  Davis,  1  Chit.  625. 

Where  the  jury  in  an  action  of  debt  on  the 
statute  2  &  3  Edw.  6,  c.  13,  which  gives  treble 
value  for  not  setting  out  tithes,  found  damages 
which  amounted  only  to  the  single  value : — Held, 
that  the  court  could  not  amend  the  postea  by  en- 
tering the  verdict  for  the  treble  value.  Sanford 
v.  Porter,  2  Chit  351.  And  see  Pcdley  v.  Framp- 
ton,  2  Chit  155. 

Where  a  declaration  in  trespass  contained  two 
counts,  the  first  for  assaulting  the  plaintiff,  and 
destroying  a  scraper  affixed  to  his  house,  and  the 
second  for  destroying  the  scraper,  and  a  general 
verdict  was  given,  with  damages,  two  shillings : 
Held,  that  the  plaintiff  was  entitled  to  rail  costs; 
and  the  court  of  C.  P.  refused  to  allow  the  postea 
to  be  amended  by  entering  a  verdict  for  the  de- 
fendant on  the  first  count  Reece  v.  Lee,  7  Moore, 
269. 

The  court  will  not,  at  a  distance  of  time  after 
the  trial,  amend  the  postea,  by  increasing  the 
damages  given  by  the  jury,  although  all  the  jury- 
men join  in  an  affidavit,  stating  their  intention  to 
have  been  to  give  the  plaintiff  auch  increased  sum, 
and  that  they  conceived  that  the  verdict  they 
had  given  was  calculated  to  give  him  such  sum. 
Jackson  v.  Williamson  {Bart.\  2  T.R.  281. 

The  explanation  should  have  been  given  at  the 
trial.    Id. 

But,  in  one  case,  a  verdict  which  was  impro- 
perly delivered,  by  the  mistake  of  the  foreman,, 
was  set  right,  and  the  poster  amended  on  the  affi- 
davits of  the  jury.  Cogan  v.  Ebden,  1  Burr.  283; 
2  Ld.  Ken.  24. 

Where  the  jury  find  a  greater  sum  than  that 
laid  in  the  declaration,  scmb.  that  the  verdict 
cannot  be  amended  by  making  it  equal.  Anon 
Lofit,  146.  And  see  Pickwood  v.  Wright.  1  H. 
Black.  6-13. 

Where  a  verdict  was  given,  and  judgment  en- 
tered, for  a  sum  exceeding  the  damages  laid,  on 
error  brought,  the  court  of  K.  B.  allowed  the 
plaintiffs  to  amend  the  judgment  and  transcript 
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in  a  term  subsequent  to  that  in  which  the  judg- 
ment wis  signed,  by  entering  a  remittitur  for  the 
excess.  Usher  v,  Dansey,  4  M.  &  S.  94;  4  Camp. 
97. 

So,  the  court  of  C.  P.  permitted  the  plaintiff  to 
enter  a  remittitur  of  the  excess  above  the  sum 
laid,  on  payment  of  the  costs  of  the  writ  of  error. 
Pickwmd  v.  Wright,  1  H.  Black.  642. 

4.  Judgment*. 
Where  a  verdict  was  found  for  the  plaintiff  on 
the  general  issue,  and  no  notice  taken  of  a  second 
issue  on  the  statute  of  limitations,  on  error 
brought  on  this  point,  the  court  allowed  it  to  be 
amended  by  the  judge's  notes,  on  payment  of 
costs.     Petri*  v.  Hannay,  3  T.  R.  659. 

Where  a  plea  was  pleaded  to  the  whole  decla- 
ration, but  the  matter  of  the  plea  was  in  truth 
but  an  answer  to  part,  and  a  verdict  was  obtained 
and  judgment  given  for  the  plaintiff,  and  a  writ 
of  error  brought,  tbe  court  refused  to  allow  the 
record  to  be  amended  by  inserting  judgment  by 
nil  dicit  to  the  part  unanswered,  on  the  ground 
that  such  amendment  was  unnecessary.  Patter- 
am  t.  Everard,  2  Chit  30. 

The  court  of  C.  P.  after  error  brought,  and 
argument  in  the  court  of  error,  having  amended 
a  postea  by  entering  the  verdict  for  the  plaintiff 
en  the  first  count,  and  for  the  defendant  on  the 
others,  amended  the  judgment  roll  remaining  in 
that  court  by  the  amended  postea,  after  the  judg- 
ment had  been  reversed  in  K.  B.  Mellieh  v. 
Richardson,  (in  error),  1  B.  &,  C.  619 ;  S.  C. 
nem.  Richardson  v.  Mellish,  11  Moore,  104;  3 
Bing.  331. 

SemMe,  that  the  court  of  K.  B.  is  bound  to 
amend  the  record  by  tbe  amended  record  of  the 
court  of  C.P.  Id. 

After  a  nonsuit  on  a  variance  in  an  undefend- 
ed action,  tbe  court  allowed  the  record  to  be 
amended,  and  a  new  trial  had.  Hothead  v.  Abra- 
ham* y  3  Taunt  81. 

But  the  court  would  not  amend  a  record  after 
the  term  in  which  it  had  been  filed.  Anon. 
MClcL  251. 

Nor  after  a  new  trial  granted.  Parker  v.  An- 
**H>  2  W.  Black.  920. 

An  amendment  of  the  nisi  prius  record  and 
jury  process  refused,  when  the  trial  took  place 
after  the  day  of  nisi  prius,  because  the  case  was 
coram  non  judice,  but  a  ventre  do  novo  was 
awarded.    Crowder  v.  Rooke,  1  Wils.  144. 

Where  the  defendant,  in  replevin,  made  cogni- 
zance for  rent  in  arrear,  and  the  jury  found  a 
verdict  for  him,  and  damages  to  the  amount  of 
the  rent  claimed  in  his  cognizance,  without  find- 
ing either  the  amount  of  the  rent  in  arrear,  or  the 
value  of  the  cattle  distrained,  and  judgment  was 
entered  for  the  damages  assessed,  the  court  per- 
mttled  the  defendant  to  amend  his  judgment,  and 
to  enter  a  judgment  pro  retorno  habendo,  after  a 
irrh  of  error  brought  Ree*  v.  Morgan,  3  T.  R. 
349. 

Where  a  defendant  is  entitled  to  treble  costs 
by  a  judge's  certificate,  under  a  statute,  and  the 


* 

judgment  is  entered  up  for  treble  costs  generally, 
without  stating  on  what  ground  the  defendant  is 
entitled  to  them ;  this  is  a  substantial  defect,  and 
the  court  will  not  amend  the  judgment  by  striking 
out  the  word  "treble."  Dunbar  v.  Hitchcock,  1 
Marsh.  382 ;  5  Taunt.  820 ;  3  M.  &  S.  591. 

A  judgment  will  not  be  amended  to  the  preju- 
dice of  an  executor,  after  the  term  in  which  it 
was  given.  Prince  v.  Nicholson,  1  Marsh.  401 ; 
6  Taunt.  45. 

Where  the  clerk  entered  judgment "  de  bonis 
propriis,"  instead  of  "  de  bonis  testatoris,"  on 
error  brought,  the  court  ordered  the  entry  to  be 
amended.     Green  v.  Bennet,  1  T.  R.  782. 

Where  an  executor  pleads  plene  administravit, 
and  the  plaintiff  does  not  take  issue  on  it,  but 
takes  a  judgment  of  assets  quando  acciderint, 
and  sues  out  a  sci.  fa.  on  such  judgment,  if  the 
executor  receive  assets  between  the  time  of  the 
plaintiff's  suing  out  the  writ  in  the  first  action 
and  judgment  the  court  will  permit  the  plaintiff 
to  amend  bis  judgment  as  to  the  time,  by  making 
it  a  judgment  as  of  that  term  when  he  could  at 
the  soonest  have  entered  it  up ;  unless  the  defen- 
dant can  show  that  in  point  of  fact  some  injus- 
tice will  be  done  by  it  in  the  particular  case. 
Mara  v.  Qutn,6T.  fc.  1. 

But  where  an  executor  pleaded  a  false  plea  of 
judgment  recovered  against  himself,  on  which 
judgment  was  entered  up  against  him  for  the  debt 
and  damages  de  bonis  testatoris  et  si  non  de  bonis 
propriis,  and  words  were  afterwards  interlined  on 
the  judgment  roll,  by  which  the  judgment  de 
bonis  propriis  was  confined  to  the  damages  only ; 
the  court  refused  to  amend,  by  striking  out  the 
words  which  had  been  interlined,  where  it  did  not 
appear  by  whom  the  interlineation  had  been 
made,  and  the  judgment  was  of  six  years  stand- 
ing. Burroughs  v.  Stephen*,  1  Marsh.  211 ;  5 
Taunt.  554. 

A  rule  to  show  cause  at  chambers,  why  a  judg- 
ment which  had  been  entered  up  by  mistake  on  a 
warrant  of  attorney  (for  a  less  sum  than  that  se- 
cured by  it),  should  not  be  amended,  will  not  be 
granted  on  the  consent  of  an  attorney  who  was 
employed  by  both  parties,  but  there  must  be  some 
other  person  authorized.    Anon.  2  Chit  24. 

Y.  Incidental  Proceedings. 

1.  Proceeding*  in  Error. 

A  variance  in  writs  of  error  from  the  record  it 
amendable  in  the  court  into  which  they  arc  re- 
turnable. Anon.  Lon%  272,  275;  Rex  v.  Wil- 
liam*, 1  Ld.  Ken.  470. 

The  court  of  K.  B,  will  amend  a  writ  of  error 
from  court  of  C.  P.  in  case,  by  converting  it  to  a 
writ  of  error  in  covenant  Sampayo  v.  De  Payba, 
5  Taunt  82. 

But  if  a  writ  of  error  be  brought  by  a  feme 
covert  without  joining  her  husband,  the  court 
will  not  allow  an  amendment  in  the  writ  unless 
it  appear  by  affidavit  that  the  husband  concurs. 
Sinn*  v.  Pratt,  1  Chit  369. 

A  writ  of  error  in  the  name  of  two  defendants, 
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one  only  of  whom  had  been  found  guilty  of  tres- 
pass, was  amended  by  striking  oat  the  name  of 
the  other.     Verclst  v.  Rafael,  Cowp.  425. 

The  court  will  not  admit  the  bail-piece  in  error 
to  be  amended  by  enlarging  the  penalty  in  order 
to  defeat  the  execution.  Reed  v.  Cooper,  5  Taunt. 
320. 

Where  a  plaintiff  in  error  had  sued  out  his  writ 
of  error  in  time  to  stay  execution,  but  had  made 
a  mistake  in  the  name  of  the  defendant  in  error, 
upon  which  the  latter  issued  execution,  the  court 
of  K.  B.  granted  a  rule  upon  the  sheriff  to  pay 
the  money  taken  into  court,  and  enlarged  the 
rule,  to  enable  the  plaintiff  in  error  to  amend  his 
writ    Barnard  q.  t.  v.  Guy,  2  Smith,  259. 

After  error  brought,  the  court  can  only  amend 
the  record  in  respect  of  misprision  of  the  clerk ; 
and,  therefore,  the  court  refused  to  allow  a  plain- 
tiff in  replevin,  who  had  pleaded  two  bad  pleas, 
and  after  judgment  in  his  favour  in  the  court  of 
K.  B.,  and  error  brought,  to  withdraw  the  same 
and  plead  de  novo.  Green  v.  Miller,  2  B.  &  Adol. 
781. 

The  court  will  give  leave  to  amend  a  record  by 
inserting  a  special  memorandum  of  the  day  when 
the  plaintiff's  bill  was  filed,  after  error  brought, 
notwithstanding  an  objection  by  the  defendant 
that  the  application  was  made  too  late.  Dickin- 
son v.  Plaisted,  7T.R.  474. 

And  the  terms  of  such  amendment  are  pay- 
ment of  costs,  and  liberty  to  the  defendant  to 
plead  de  novo,  upon  terms.  Minchin  v.  Cope,  1 
Chit.  45. 

A  bill  may  be  filed  to  warrant  a  judgment  after 
the  want  of  a  bill  has  been  assigned  for  error. 
French  v.  Cook  (in  error),  1  Taunt  126. 

Where  the  clerk  of  the  errors  in  C.  P.,  in  tran- 
scribing the  record,  had  by  mistake  intituled  it 
generally,  instead  of  specially,  and  error  was  as- 
signed thereon;  after  which  he  amended  the  tran- 
script by  inserting  the  special  memorandum;  the 
court  would  not  restore  the  transcript  to  the  state 
in  which  it  stood  at  the  time  when  the  plaintiff  in 
error  assigned  his  error.  Randole  v.  Bailey,  {in 
error),  1 M.  &  S.  232 :  S.  P.  Anon.  1  Chit  277,  (a). 

The  court  of  K.  B.  will  order  an  inferior  court 
to  amend  its  record  according  to  the  facts  of  the 
case  as  they  occurred  below,  after  an  imperfect 
record  bad  been  annexed  to  a  writ  of  error, 
brought  in  the  former  court  upon  the  judgment 
Williams  v.  Bagot  (Lord)  (in  error),  4D.&R. 
315.  And  see  Dauber*  v.  Pender,  (in  error),  1 
Wils.  337. 

So,  where  a  case  came  on  for  argument  in  the 
Exchequer  Chamber  on  a  writ  of  error,  it  was 
found  that  one  of  the  errors  assigned  was  ground- 
ed on  a  defect  in  setting  forth  the  subject  matter  of 
the  postea,  which,  although  it  might  have  been 
erroneous  as  it  stood,  was  of  such  a  nature  as 
that  an  amendment  would  be  allowed  below  as  a 
matter  of  course ;  that  court  gave  the  party  leave 
to  amend  the  transcript,  on  payment  of  costs  of 
the  day ;  and  an  application  to  discharge  such 
order,  quia  im  provide  emanavit,  was  refused.  De 
Tasiet  v.  Rueker  (in  error),  9  Price,  432 ;  6 
Moore,  135;  3&&B.65. 


Where  a  verdict  was  given  for  a  sum  exceeding 
the  damages,  in  the  declaration,  and  judgment 
entered  for  the  same,  and  writ  of  error  upon  the 
judgment,  assigning  that  for  cause ;  the  court 
allowed  the  plaintiffs  to  amend  the  judgment  and 
transcript  in  a  term  subsequent  to  that  in  which 
the  judgment  was  signed,  by  entering  a  remittitur 
for  the  excess.  Usher  v.  Dansey,  4  M.  Sl  S.  94; 
4  Camp.  97. 

The  court  of  C.  P.  allowed  a  similar  amend- 
ment on  payment  of  costs  of  the  writ  of  error. 
Pickwood  v.  Wright,  1  H.  Black.  643. 

In  judgments  by  default  the  record  is  to  be 
made  up  by  the  plaintiff;  and  if  error  be  brought 
for  not  making  proper  entries  for  the  defendant, 
judgment  shall  be  staid  until  he  can  apply  to 
amend  below.  French  v.  Comely,  1 W.  Black.  453. 

But  amendment  by  adding  continuances  can* 
not  be  made  in  a  record  transcribed  without  some 


other  record  to  amend  by,  but  the  court  will  grant 
a  ceritorari  to  send  for  the  continuances.  Hex  v. 
Ponsonby  (in  error,)  1  Wils.  303. 

Where  the  issues  are  entered  informally,  a 
court  of  error  will  adjourn  the  hearing  of  the 
case,  to  afford  an  opportunity  for  the  party  to 
apply  to  the  court  below  to  amend  the  record 
unless  the  counsel  will  consent  to  argue  upon  the 
presumption  of  such  amendment  Hawkey  v. 
Borwick  (in  error,)  1  Y.  &  J.  376;  &  C.  not 
&P.4Bmg.l35. 

After  error  from  C.  P.  into  K.  B.  and  from 
K.  B.  into  Dom.  Proc,  the  court  of  K.  B.  allowed 
an  amendment  to  be  made  in  the  record,  by.  in- 
serting  the  certificate  of  the  judge  who  tried  the 
cause,  allowing  plaintiff  treble  costs,  which  had 
been  omitted  by  the  clerk  in  entering  judgment 
in  C.  P.,  also  by  inserting  the  true  term  in  which 
the  assignment  of  errors  and  joinder  were  made, 
instead  of  an  entry  by  the  clerk  on  the  judgment 
roll  of  K.  B.,  that  they  were  made  on  an  impos- 
sible day  in  another  term,  although  both  these 
errors  were  assigned  for  cause  in  Dom.  Proc 
Dunbar  v.  Hitchcock,  3  M.  &  S.  591 ;  1  Marsh. 
382;  5  Taunt  820. 

2.  Orders  of  Nisi  Prius  and  Referents* 

The  court  refused  to  amend  an  order  of  nisi 
prius  according  to  the  terms  contained  in  a  paper 
signed  by  the  counsel  at  the  trial ;  the  intention 
of  the  parties  appearing  from  their  subsequent 
acts  to  have  been  in  favour  of  the  terms  of  such 
order.    Pearman  v.  Carter*  2  Chit  29. 

If  all  matters  in  difference  in  the  cause  are 
agreed  to  be  referred  to  an  arbitrator,  and  the 
associate,  by  mistake,  draws  up  the  order  of  re- 
ference generally  as  to  all  matters  in  difference 
between  the  parties,  it  cannot  be  amended ;  but 
they  must  go  down  to  another  trial  Rawtree  v. 
King,  5  Moore,  167. 

The  court  will  amend  an  order  of  reference  at 
nisi  prius,  made  a  rule  of  court,  by  inserting  such 
omitted  matters  as  are  incident  to  the  substance 
of  the  agreement  between  the  parties.  Evans  v. 
Senor,5  Taunt  662. 

Explanatory  words  to  an  order  of  nisi  prius 


cannot  be  insetted,  bat  may  be  made  a  separate 
rate.    Ansa.  Loft,  151. 

The  condition  of  a  recognizance  to  abide  the 
award  of  D.,  cannot  be  varied  by  a  rule  of  court, 
substituting  M.  for  D.  Rex  v.  Bingham,  1  C.  & 
J.  215;  &  C.  not  S.  P.  2  Tyr.  46. 

3.  Rules  and  Affidavit*. 
Tbe  coort  will  not  amend  a  rule  for  a  new  trial, 
by  providing  that  the  action  shall  not  abate  by  the 
death  of  a  party,  where  a  surety  baa  previously 
entered  into  a  bond  for  payment  of  the  damages 
and  costs  of  the  second  trial.    Lopez  v.  De  Tas* 

14, 8  Taunt  712. 

• 

Affidavit  in  support  of  motion  for  costs  of  the 
day  for  not  proceeding  to  trial,  allowed  to  be 
amended.    Larken  v.  Bovill,  2  Tyr.  746. 

VL  Pkcduar  Proceedings. 
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It  is  too  late  to  amend  tbe  record,  by  in- 
creasing the  term  in  ejectment,  after  the  cause 
has  been  called  on.  Doe  d.  Manning  v.  Hay,  1 
M.  &  Rob.  243— Parke. 

Where  an  ejectment  had  been  brought,  and 
judgment  recovered  in  1798,  and  the  term  of  the 
demise  laid  in  the  declaration  had  since  expired, 
the  court  refused  to  grant  a  rule  for  enlarging  the 
term  and  issuing  a  scire  facias,  the  possession 
having  changed,  and  the  person  who  was  the 
owner  having  since  died.  Doe  v.  Rendell,  1  Chit 
535. 

Where  judgment  in  ejectment  was  signed  sixty 
years  ago,  when  the  Court  of  Chancery  granted 
an  injunction  to  stay  execution,  and  nothing  ap- 
peared to  have  been  done  in  the  cause  since,  the 
court  of  King's  Bench  refused  to  enlarge  the  term 
in  the  declaration,  for  the  purpose  of  enabling  a 
descendant  of  the  original  plaintiff  to  sue  out  a 
scire  facias,  in  order  to  revive  the  judgment,  and 
take  out  a  writ  of  possession  against  the  heir  at 
law  of  the  original  defendant,  unless  it  were  quite 
clear  that  such  amendment  would  work  no  in- 
justice. Bradney  v.  Hasselden,  2  D.  &  R.  227 ; 
1  B.&C.  121. 

After  judgment  in  ejectment  from  Ireland  af- 
firmed, the  court  amended  tbe  declaration  by  en- 
larging the  term,  though  the  record  was  remitted 
to  Ireland.  A  writ  of  supersedeas  was  issued  to 
the  former  mittimus,  and  a  new  writ  of  mittimus 
was  awarded  to  the  judge  of  K.  B.  in  Ireland,  in- 
closing the  tenor  of  the  record  so  amended.  The 
whole  on  payment  of  costs  by  the  party  applying. 
Vicars  v.  Heyden  (in  error),  Cowp.  841. 

In  certain  cases  the  court  will  perm  it  an  amend- 
ment to  be  made  in  a  notice  at  the  bottom  of  a 
declaration  in  ejectment.  Doe  d.  Bass  v.  Roe, 
7  T.  R-  469. 

2.  Penal  Actions. 
The  omission  of  trespass,  and  insertion  only  of 
a  plea  of  debt,  in  a  bill  of  Middlesex,  by  a  com- 
mon informer,  was  amendable.  Cox  q.  t  v.  Mur- 
ray, 1  W.  Black.  462. 

A  declaration  in  a  penal  action  may  be  amend- 
ed.   Anon.  1  Wils.  256. 

But  the  court  of  C.  P.  will  not  alter  the  term  of 
which  such  a  declaration  is  intituled,  to  a  previ- 
ous term,  in  order  to  bring  it  within  the  time 
limited  for  the  action,  at  the  mere  instance  of  the 
plaintiff,  without  a  reason  shown.  Woodrqffe  v. 
Williams,  1  Marsh.  419;  6  Taunt  19;  S.  P. 
Anon.  1  Chit  45. 

The  court  allowed  a  plaintiff  to  amend  his  de- 
claration in  a  penal  action,  after  the  time  limited  ■ 
for  bringing  another  action,  there  having  been  no 
unnecessary  delar  in  his  proceedings.    Cross  v. 
Kaye,  6  T.  R.  543. 

And  the  amend  ment  prayed  for  does  not  in- 
troduce any  new  substantive  cause  of  action* 
Maddock  q.  t  v.  IJammct,  7  T.  R.  55. 

But  the  court  will  not  permit  any  amendments 
to  be  made  in  a  penal  action,  where  the  plaintiff 
has  been  guilty  of  delay  in  carrying  on  the  suit 
Ranking  q.  t  v.  Marsh  (Knt.),  8  T.  R.  30 ;  &  P. 
Steel  ▼.  Sowerby,  6  T.  R.  161. 


*  1.  Ejectment. 

Amendment  in  ejectment  may  be  made  even  in 
the  time  of  the  demise,  to  prevent  being  barred. 
Doe  d.  Hardman  v.  Pilkinton,  4  Burr.  2447. 

Amendment  allowed  on  payment  of  costs,  in  a 
declaration  of  ejectment,  where  the  day  of  the 
demise  was  laid  before  the  title  accrued ;  even 
after  the  record  was  made  up,  and  the  cause  set 
down  for  trial  Doe  d.  Rumford  v.  Miller,  1  Chit. 
536;  Ad.  Eject  199. 

So,  in  the  day  of  the  demise  in  a  declaration  in 
ejectment  on  a  forfeiture  for  dilapidations.  Anon. 
1  Chit  536. 

So,  in  a  declaration  in  ejectment  after  judg- 
ment, and  writ  of  error  brought,  by  leaving  out 
tbe  word  *  tenements."    Anon.  1  Chit  537. 

In  ejectment  the  plaintiff  declared  for  twenty 
messuages,  twenty  tenements,  &c;  and  after  a 
Terdict,  and  a  writ  of  error  brought  in  K.  B.,  the 
court  of  C.  P.  allowed  the  record  to  be  amended, 
by  striking  cut  the  words  "  twenty  tenements." 
Doe  d.  Lawrie  v.  Dyebali,  1M.&R.330;  8B. 
&C70. 

But  refused  by  altering  it  to  a  day  subsequent 
to  the  day  of  the  delivery  of  the  declaration. 
Bat  d.  Faxlew  v.  Jefferies,  Ad.  Eject.  200. 

A  plaintiff  in  ejectment  was  permitted  to  amend 
fats  declaration  on  payment  of  costs,  by  adding  a 
new  coant  on  another  demise,  after  three  terms 
had  elapsed,  and  the  roll  had  been  made  up  and 
carried  in.  Doe  d.  Beaumont  v.  Armitage,  1  D. 
etR-173;  2  Chit  302. 

The  plaintiff;  in  ejectment,  has  a  right  to  an 
amendment  of  the  record,  upon  payment  of  costs 
of  the  application  against  a  defendant,  who  re- 
rases  to  give  up  tbe  possession.  If  the  defendant 
consent  to  give  up  possession,  the  plaintiff  must 
pay  tbe  whole  costs  up  to  the  time  of  the  applica- 
tion. Dae  d.  Lewie  v.  Coles,  R.  &  M.  380— Best 

Hie  term  in  a  declaration  of  ejectment,  if  ex- 
pired, may  be  enlarged,  on  payment  of  costs ; 
though  the  cause  be  at  issue,  a  special  jury  struck, 
and  the  parties  gone  down  to  the  assizes  before 
the  mistake  is  discovered.  Roe  d.  Lee  v.  EUis, 
2  W.  Black,  940. 

TOL.  1.  I 
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And  it  was  held  an  unreasonable  delay  where 
the  action  had  been  depending-  for  four  yean. 
Goff  v.  PoppUweU,  2T.R.  707. 

But  an  amendment  was  allowed,  by  correcting 
an  error  in  the  declaration  in  the  description  of 
the  persons  to  whom  part  of  the  penalty  was 
given,  though  the  defendant  had  pleaded  early 
enough  for  the  plaintiff  to  have  gone  to  trial  at 
the  assizes  after  an  issuable  term,  and  had  ne- 
glected to  do  so,  as  well  as  delayed  in  making  up 
the  issue  till  a  subsequent  term.  Solomons  v.  Jen- 
kins, 2  Chit  23. 

A  declaration  in  an  action  for  usury  was 
amended  after  the  record  was  made  up,  carried 
down  to  trial,  and  withdrawn  by  plaintiff.  Mace 
q.  t  v.  LoveU,  5  Burr.  2833. 

Where  a  plaintiff  in  a  qui  tarn  action  for  usury, 
sued  out  his  writ  in  September,  1828,  and  deli- 
vered a  declaration  in  Trinity  term,  1829,  and  at 
the  summer  assizes  in  that  year  withdrew  the 
record,  the  court  refused  to  allow  him  to  amend 
the  declaration.  Wood  v.Grhnwood,10  B.&C.  689. 

A  similar  declaration  was  amended  by  altering 
the  date  of  the  note,  all  being  in  paper.  Bon- 
field,  q.  t  v.  MUner,  2  Burr.  109a 

Where  a  defendant  was  served  with  a  copy  of  a 
latitat,  in  a  penal  action,  by  a  wrong  name,  and  a 
declaration  was  filed  conditionally  by  the  same 
name,  to  which  he  appeared  and  pleaded  a  mis- 


So,  in  an  action  on  the  statote  of  usury,  for 
taking  more  than  legal  interest  on  a  loan  of  mo- 
ney "  from  the  15th  of  April  to  the  14th  of  July, 
1802,"  the  court  will  amend  the  verdict  by  the 
judge's  notes,  if  the  jury,  by  mistaking  the  date 
of  an  instrument,  create  a  variance  for  which  the 
evidence  affords  no  foundation.  Manners  q.  t  v. 
Postan,  3  B.  &  P.  343 ;  4  Esp.  240. 

The  record  in  a  penal  action,  where  the  jury  by 
mistake  give  damages,  being  carried  by  writ  of 
error  to  the  K.  B.,  the  plaintiff  may  enter  a  re- 
mittitur of  the  damages  on  the  record,  and  the 
transcript  may  be  made  conformable  thereto. 
Hardy  v.  Cothcart,  1  Marsh.  180;  5  Taunt.  11. 

An  information  for  killing  game  allowed  to  be 
amended.    Howell  q.  t  v.  James,  1  Wils.  163. 

3.  Real  Actions. 

By  3  &  4  Will.  4,  c  27,  s.  36,  all  real  and 
mixed  actions,  (except  writ  of  right  of  dower, 
writ  of  dower  under  nihil  habet,  quare  impedit, 
and  ejectment,)  are  abolished  after  31  Dec.  1834. 

In  one  case  it  was  said,  that  it  is  not  allowed  to 
amend  the  count  in  a  writ  of  right,  unless  a  fa- 
vourable case  be  made  out  by  affidavit.  Dumsday 
v.  Hughes  (Bart),  3  B.  fc  P.  453;  1  N.  R.  66,  <r. 


But  it  was  afterwards  held,  that  considering  the 

nature  of  the  proceeding,  and  how  much  it  had 

-.  -  .always  been  discouraged,  it  would  be  the  soundest 

^w^M*  that  a  judge's  °.rde?*  to  amcnd  exercise  of  their  discretion  not  toallow  of  amend- 
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name,  was  good,  and  that  after  such  amendment 
there  was  no  irregularity.  Mesiaer  v.  Hertz.  3 
M.  &,  S.  450. 

A  declaration  for  a  penalty  under  the  bribery 
act,  was  amended  by  altering  the  venue  from  the 
county  at  large  to  an  inferior  jurisdiction,  after 
the  time  limited  for  commencing  a  new  action ; 
the  particularity  of  the  declaration  making  it  ap- 
pear probable  to  the  court,  that  the  plaintiff  was 
proceeding  on  the  same  fact  for  which  the  action 
was  originally  brought,  when  laid  by  mistake  in 
the  wrong  county,  though  there  was  no  affidavit 
that  it  was  the  same.  Petre  v.  Craft,  4  East,  433. 

So  also  in  another  case,  though  it  appeared  that 
there  were  distinct  causes  of  action  in  the  two 
different  counties,  upon  an  affidavit  that  the 
plaintiff  proceeded  on  a  mistake,  in  supposing 
that  both  causes  of  action  could  be  proved  in  the 
county  where  the  election  was  holden.  Dover  v. 
Mesiaer,  5  East,  435 ;  1  Smith,  123. 

In  an  action  of  debt,  to  recover  penalties  against 
a  sheriff's  officer  for  extortion,  under  the  32  Geo. 
2,  c  28,  the  court  of  C.  P.  will  not  allow  the  de- 
claration to  be  amended  by  inserting  new  counts 
on  the  23  lien.  6,  c  9.  Wright  v.  Ager,  5  Moore, 

Nor  is  there  any  instance  in  which  the  court 
has  given  leave  to  amend,  as  to  the  parties  to  the 
suit  in  a  qui  tam  action,  after  a  demurrer.  Evans 
q.  t  v.  Stevens,  4  T.  R.  228. 

A  record  may  be  amended,  in  a  penal  action, 
by  inserting  or  correcting  a  similiter,  though  the 
objection  was  taken  on  the  trial.  Wright  q.  t.  v. 
Horton,  6  M.  &,  S.  50  ;  2  Chit  25 ;  1  Stark.  400 ; 
Holt,  45a 


v.  Morgan,  1  N.  R.  64. 

And  accordingly  the  court  refused  to  allow  the 
demandant  to  amend  the  mistake  of  a  christian 
name  in  the  count,  though  an  affidavit  accounting 
for  the  mistake  was  produced ;  or  to  discontinue 
the  suit    Id. 

So,  they  refused  an  amendment,  by  introducing 
an  additional  step  in  the  descent,  though  H  was 
sworn  that  the  mistake  had  arisen  from  the  de- 
mandant having  been  misinformed  in  the  country, 
and  that  the  demandant  would  be  barred  unless 
the  amendment  were  allowed.  Baylisv.  Manning, 

1  N.  R.  233. 

The  demandant  having  omitted  to  set  forth  his 
pedigree  upon  the  count  m  a  writ  of  right,  the 
court  refused  to  allow  him  to  amend  even  upon  an 
affidavit  of  merits,  and  that  the  omission  bad  been 
occasioned  by  the  oversight  of  an  experienced 
pleader  at  the  bar.  Worley  v.  Blunt,  9  Bing.  635; 

2  M.  &.  Scott,  799 ;  1  Dowl.  P.  C.  728. 

An  amendment  is  so  little  favoured  in  a  writ  of 
right, that,after  an  amendment  had  been  made  un- 
der a  judge's  order,the  court  discharged  the  order. 
Tooth  v.Boddington,  8  Moore,  42;  1  Bing.  208. 

Judgment  having  been  signed  in  a  writ  of  right, 
because  a  blank  was  left  for  the  word  u  esplees** 
in  the  count,  and  because  a  country  attorney's 
name  was  inserted  instead  of  that  of  a  London 
attorney,  toe  court  set  aside  the  judgment,  and 
allowed  an  amendment  without  costs.  Webb.  v. 
Lane,  5  Bing.  285 ;  2  M.  At  P.  47a 

An  amendment  of  the  disseisor's  name  was 
refused  in  a  writ  of  entry  sur  disseissin  en  ]e  post. 
HuU  v.  Blake,  4  Taunt  572. 
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In  fbrmedon  the  plaintiff  had  leave  to  amend 
all  hie  proceedings,  on  paying  costs,  and  the 
costs  of  an  ejectment  Scott  v.  Perry,  3  Wils. 
206;  2  YV.  Black.  758. 

The  coart  allowed  the  demandant  in  a  writ  of 
fbrmedeo  to  withdraw  a  demurrer,  and  reply,  on 
payment  of  costs,  on  an  affidavit  stating  that  his 
title  had  hot  recently  accrued  to  him.  Cholmeley 
v.  Past*,  10  Moore  346;  3  Bing.  207. 

4.  Quare  Impedit. 
Leave  given  to  amend  a  declaration  in  quare 
impedit,  on  payment  of  costs.    Heppington  v. 
Tmmwartk  School,  2  Wils.  118. 

Rale  to  amend  a  declaration  in  quare  impedit, 
by  adding  a  count,  stating  that  certain  persons 
took  by  descent,  instead  of  by  devise,  was  made 
absolute  after  a  nonsuit,  which  had  been  set 
aside.  Gully  v.  Exeter  (Bishop),  4  Bing.  525 ;  2 
M.&.P.  105. 

5.  Information*. 
Amendments  upon  informations  are  now  so 
much  a  matter  of  course,  that  they  are  made  on 
an  application  to  a  judge  at  chambers.  Hex  v. 
Hsilamd,  4  T.  R.  457:  &  P.  Hex  v.  Wilkes,  4 
finrr.2527. 

The  attorney-general  may  at  any  time  amend 
a  revenue  information.  Ait.  Gen.  v.  Henderson, 
3Ab*L  714. 

An  information  filed  by  the  attorney-general 
against  an  East  Indian  delinquent,  under  24 
<rto.  3,  e.  25,  and  26  Geo.  3,  c  57,  to  which  the 
defendant  demurs,  may  be  amended  in  K.  B. 
upon  the  motion  of  the  attorney-general.  Rex 
v.AUc*4,4T.R.457. 

The  court  refused,  on  cause  shown,  to  dis- 
charge a  side  bar  rule,  allowing  the  attorney. 
general  to  amend  an  information  for  penalties 
incurred  under  the  excise  laws,  on  payment  of 
costs,  as  to  ten  new  counts  which  had  been  added 
charging  other  offences  laid  on  days  long  subse- 
quent to  those  in  the  original  information  and  to 
the  filing  of  that  proceeding,  and  the  issuing  of 
process  thereon ;  and  although  the  name  of  a 
succeeding  attorney  .general  had  been  introduced ; 
and  although  the  defendant  was  served  with 
process  on  the  first  information  in  Hilary  vaca- 
tion, returnable  the  first  day  of  Easter  term ;  and 
the  side  bar  rule  for  amending  was  not  obtained 
till  the  first  day  of  the  following  Michaelmas 
term,  nor  the  information  so  amended  filed  till 
the  seal  day  after  Michaelmas  term.  Atl.  Gen.  v. 
King,  5  Price,  363. 

6.  Criminal  Proceedings. 

The  court  will  not  allow  a  defective  plea  in 
abatement,  to  an  indictment  for  a  misdemeanour, 
to  be  amended.  Rex  v.  Cooke,  4  D.  &  R.  592; 
2  R  &.  C.  871. 

After  verdict  of  gnilty  upon  an  indictment  on 
the  stat.  9  Ann.  c  14,  for  an  assult  on  account  of 
money  won  at  gaming,  the  return  to  the  writ  of 
certiorari,  which  bad  been  issued  at  the  instance 
of  the  defendant,  was  amended  by  inserting  in  the 
return  of  the  caption  the  true  time  when,  and 


the  names  of  the  justices  before  whom,  the  quar- 
ter sessions  at  which  the  indictment  was  found 
was  holden,  and  the  names  of  the  jurors  by  whom 
it  was  found.  And  the  entry  roll  and  record  of 
nisi  prius  were  also  amended,  as  to  the  caption 
of  the  indictment  (but  not  as  to  the  names  of  the 
grand  jurors),  by  making  tho  same  agree  with 
the  caption  so  amended.  Rex  v.  Hill  Varley,  4 
East,  174. 

A  return  to  a  certiorari,  issued  at  the  instance 
of  the  defendant,  may  be  amended  by  inserting 
therein  the  commission  of  oyer  and  terminer,  by 
virtue  of  which,  and  also  the  names  of  the  justi- 
ces who  constituted  the  court  before  whom  the 
indictment  was  found,  on  production  of  the  com- 
mission and  the  minutes  taken  by  the  clerk  in 
court  And  also  the  caption  of  the  indictment 
may  be  amended  by  inserting  the  names  of  the 
grand  jurors.  The  latter  is  not  necessary.  Rex 
v.  Atkinson,  4  East,  176,  n.  And  see  Rex  v.  Ay- 
lett,  4  East,  176,  n. 

And  the  entry  roll  in  the  Treasury,  and  the 
record  of  nisi  prius,  in  the  same  cause  may  be 
amended,  as  to  the  caption  of  the  indictment,  by 
making  it  agree  With  tho  amended  caption.    Id. 

The  jury  panel,  in  cases  of  treason,  may  be 
amended  by  correcting  mistakes  and  inserting  a 
description  of  the  professions  of  the  jurors.  Rex 
v.  Hardy,  1  East,  P.  C.  113. 

VII.  Funs  and  Recoveries. 

1.  Generally, 

By  stat.  3  dr  4  Will.  4,  c.  74.  fines  and  reco- 
veries are  abolished,  and  a  more  simple  mode  of 
assurance  substituted.  The  enactments  axe 
noticed  post,  tit  Fines  and  Recoveries. 

By  that  stat.  sects.  J  $8,  it  is  enacted,  that  if 
it  shall  be  apparent  from  the  deed  declaring  the 
uses  of  a  fine,  or  making  the  tenant  to  the  writ 
of  entry  or  other  writ,  lor  suffering  a  recovery 
already  levied  or  suffered,  or  hereafter  to  be 
levied  or  suffered,  that  there  is  in  the  indentures, 
record,  or  any  of  the  proceedings  of  such  fine,  or 
in  the  exemplification,  record,  or  any  of  the  pro- 
ceedings of  such  recovery,  any  error  in  the  name 
of  the  conusor  or  conuscc  of  each  fine,  or  of  the 
tenant,  demandant,  or  vouchee  in  such  recovery, 
or  any  misdescription  or  omission  of  lands  inten- 
ded to  have  been  passed  by  such  fine  or  recovery, 
then  and  in  every  such  case,  the  fine,  without 
any  amendment  of  the  indentures,  record,  or  pro- 
ceedings, or  the  recovery,  without  any  amend- 
ment of  the  exemplification,  record,  or  proceed- 
ings, in  whioh  such  error,  misdescription,  or 
omission  shall  have  occured,  shall  be  as  good  and 
valid  as  the  same  would  have  been,  and  shall  be 
held  to  have  passed  all  the  lands  intended  to  have 
been  passed  thereby,  in  the  same  manner  as  it 
would  have  done  if  there  bad  been  no  such  error, 
misdescription,  or  omission :  Provided  (sect.  9,) 
that  nothing  shall  lessen  or  take  away  the  juris- 
diction of  any  court  to  amend  any  fine  or  re- 
covery, or  any  proceeding  therein,  in  cases  not 
provided  for  by  the  act 


60     Fines  and  Recoveries.       [AMENDMENT]       Fines  and  Recoveries. 


Where  the  original  writ  was  insensible,  the 
court  would  permit  it  to  be  amended.  Cook  v. 
MiUss,  4  Taunt  644. 

So,  clerical  mistakes  in  a  fine,  which  make  it 
insensible,  might  be  amended.  Gill  v.  Yates,  4 
Taunt  708. 

A  fine,  with  a  double  operation  amended  by 
striking  out  lands  in  reversion.  Moore  v.  Sharpe, 
5  Taunt  631. 

The  term  of  a  fine  was  not  amendable.  HeaUt 
▼.  Wilmot,  2  W.  Black.  788. 

Where  the  deed  to  lead  the  uses  appeared  to 
be  colourable,  and  the  fine  was  taken  from  a  dying 
woman,  the  court  refused  to  amend  the  return  to 
a  writ  of  covenant  Lindsay  v.  Gray,  2  W. 
Black.  1013. 

No  amendment  allowed,  where  the  recovery, 
as  it  stands,  has  land  of  the  vouchee  to  operate 
upon.    Acton  v.  Baldwin,  2  W.  Black.  874. 

Where  one  purchaser  under  a  recovery  had  ob- 
tained an  amendment  of  the  recovery,  so  worded, 
that  by  its  collocation  on  the  record,  it  destroyed, 
and  rendered  insensible  the  title  of  another  pur- 
chaser  under  the  recovery,  the  court,  upon  mo- 
tion of  the  latter,  rectified  the  mistake.  Lancas- 
ter, dem.;  Wilmot,  tenj  Boone,  vouchee,  7  Taunt 
352;  1  Moore,  95. 

If  there  be  several  palpable  mistakes  in  a  re- 
covery, through  the  neglect  of  the  attorney  em- 
ployed to  perfect  it,  the  court  will  order  him  to 
pay  the  costs  of  its  amendment  So,  in  a  fine,  if 
one  parish  be  inserted  instead  of  two,  by  mere  mis- 
take of  the  attorney,  the  costs  of  the  amendment 
must  be  paid  by  him.  Williamson,  dem. ;  Meggi- 
son,  ten. ;  Beaumont,  vouchee,  4  Moore,  171. 

The  court  would  not  compel  a  recovery  suffer- 
ed by  an  insolvent  debtor  to  be  amended.  San- 
derson, dem. ;  Bessant,  ten.;  Partridge,  vouchee, 
8  Taunt  105. 

2.  Names  of  Parties. 

Names  of  Parties  in  Fines.] — Formerly  held, 
that  no  change  of  the  christian  name  of  the  par- 
ties could  be  made  by  way  of  amendment  Dixon 
▼.  Lawson,  2  W.  Black.  816. 

Afterwards,  the  precipe  and  concord  of  a  fine 
were  amended,  by  inserting  the  real  christian 
names  of  the  deforciants,  instead  of  those  which 
had  been  erroneously  inserted.  Grey  v.  Wain- 
wright,  1  Marsh.  578. 

And  by  altering  the  surname  of  one  of  the  de- 
forciants conformably  to  his  signature  in  the 
covenant  and  dedimus.  Bye  v.  Haywood,  1 
Moore,  125. 

On  an  affidavit  explaining  the  mistake.  Dob- 
son  v.  Dewar,  1B.&-B.  15. 

So,  a  fine  was  amended  by  the  insertion  of  part 
of  the  conusor's  christian  name,  to  which  he  did 
not  know  he  was  entitled  at  the  time  the  fine  was 
passed.   Spencer,  conusor,  8  Taunt  20. 

So,  also,  they  allowed  the  warranty  of  a  fine  to 
be  amended,  by  altering  it  from  a  warranty  by  the 
husband  and  wife  and  the  heirs  of  the  husband, 
against  themselves  and  the  heirs  of  the  wile,  to  a 


I  warranty  by  the  husband  and  wife  and  the  heirs 
of  the  wife,  against  themselves  and  the  heirs  of 
the  wife.    Hannaford  v.  Pearse,  1  B.  &  B.  68. 

Where  an  affidavit  from  husband  and  wife 
stated  that  they  both,  for  the  purpose  of  levying  a 
fine,  appeared  at  the  bar,  and  the  officer  wrote 
both  their  names  accordingly,  but  the  name  of 
the  wife  appeared  to  have  been  afterwards  struck 
out  of  the  praecipe,  but  not  by  the  officer,  the 
court  refused  to  amend  the  caption  by  inserting 
the  wife's  name ;  and,  as  the  fine  was  of  very 
recent  date,  directed  her  to  come  up  and  re-ac- 
knowledge it    King  v.  Steddel,  8  Taunt  67. 

If  a  wrong  christian  name  of  one  of  the  parties 
to  a  fine  be  inserted  by  mistake,  and  the  right  one 
written  on  an  erasure  in  the  deed  to  lead  the  uses, 
the  court  will  require  an  affidavit,  to  show  that 
such  erasure  was  made,  and  the  name  written 
thereon,  before  the  deed  was  executed,  although 
the  party  had  signed  his  right  name  at  the  foot  of 
such  deed.    De  Warre  v.  Bryan,  3  Moore,  241. 

Where  the  wife  of  a  deforciant  was  improperly 
described  by  the  name  of  **  Maria,**  instead  of 
*  Mary  Ann,'*  the  court  allowed  the  right  name 
to  be  substituted  in  the  writ  of  covenant,  praecipe, 
and  concord,  on  an  affidavit  stating  that  she  was 
an  illiterate  woman,  and  that  her  real  name  bad 
not  been  ascertained  at  the  time  the  fine  was  le- 
vied.    Woolley  v.  Harrison,  8  Moore,  449. 

It  is  unnecessary  to  amend  a  fine  by  altering 
the  christian  name  of  the  deforciant  from  u Ellen" 
to  "  Eleanor,"  where  she  had  always  been  known 
by  the  former,  although  her  real  baptismal  name 
was  the  latter.    Hext  v.  Cockey,  8  Moore,  15. 

The  court  refused  to  amend  a  fine  passed  two 
years  back,  by  altering  the  surnames  of  the  defor- 
ciants, though  it  was  sworn  that  a  wrong  name 
had  been  inserted  by  mistake.  Ex  parte  Motley, 
2B.&P.455. 

Where,  in  levying  two  fines  between  the  same 
parties,  the  one  sur  concessit,  the  other  sur  cog- 
nizance de  droit,  the  parcels  had  by  mistake 
been  transposed,  the  court  allowed  the  fines  to  be 
amended,  so  as  to  make  them  conformable  with 
the  deed  to  lead  the  uses.  Banbury  v.  Harper, 
3  M.  &  Scott,  101. 

Vouchee  in  Recoveries.] — The  christian  name 
of  the  vouchee  may  be  altered  in  a  fine  by  a  deed 
to  lead  the  uses.  Mayre  v.  CouUhard,  2  W. 
Black.  1230. 

As  by  inserting  an  omission  in  the  christian 
name.  White,  dem.;  Gregory,  ten.;  Heme, 
vouchee,  8  Taunt.  27. 

But  if  he  sign  a  recovery  with  one  part  of  his 
christian  name  only,  the  court  will  not  permit  it 
to  be  amended  by  adding  the  other  part,  such  ad- 
dition being  unnecessary.  Bradley,  vouchee,  3 
Moore,  577. 

So,  a  recovery  cannot  be  amended  by  inserting 
an  additional  christian  name  of  the  vouchee,  if  he 
has  always  been  known  by,  and  has  signed  the 
deed  to  make  a  tenant  to  the  precipe  without 
such  name.  Shaw,  dem. ;  Spence,  ten. ;  Hunt, 
vouchee,  2  Moore,  721: 

Held  formerly  that  the  warrant  of  attorney  in  a 
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iccoiery  might  be  amended  by  inserting  an  ad- 
ditional christian  name  of  the  vouchee.  O'Brien 
4  Taunt  196. 


Bat  the  court  will  not  now  amend  a  warrant 
of  attorney,  because  it  is  the  act  of  the  party. 
Pax,  dem.;  Benbow, ten. ;  Grow  (23bW),  vouchee, 

6  Taunt  652;  2  Marsh.  328. 

The  court  refused  to  amend  a  recovery  by  add- 
ing the  name  of  one  of  the  parties  which  had 
been  omitted  in  the  warrant  of  attorney.    Id. 

Where  the  warrant  of  attorney  and  deed  to 
lead  the  uses  were  executed  in  a  name  by  which 
the  vouchee  was  commonly  known,  the  court  re- 
fused to  amend  the  recovery  by  substituting  a 
different  name,  by  which,  as  he  afterwards  dis- 
covered, he  had  been  baptized.    Addis  v.  Power, 

7  Bing.  455 ;  5  M.  &,  P.  379. 

Or  strike  out  the  voucher  of  a  vouchee,  whose 
acknowledgment  was  taken  without  a  dedimus. 
RmvUngs,  dem. ;  Price,  ten.;  Tom,  vouchee ;  3 
Taunt  59. 

Or  strike  out  a  minor  vouchee.  Cheesman, 
dem. ;  Sykes,  ten.;  Denn,  vouchee,  7  Taunt  697. 

2"ior  will  they  amend  by  inserting  the  name  of 
the  husband  of  a  vouchee  who  is  a  feme  covert 
Porosis*,  dem,;  Abbott,  ten.;  Knight,  vouchee,  1 
Taunt  47a 

A  pneetpe  at  the  head  of  a  warrant  of  attorney 
directed  to  the  vouchee,  was  allowed  to  be  amend- 
ed by  substituting  the  name  of  the  tenant  Daw- 
son, dem.;  Stacker,' ten.;  Brooke,  vouchee,  8 
Taunt  396, 

So,  where  the  name  of  the  vouchee  was  insert- 
ad  by  mistake  in  the  praecipe,  instead  of  that  of 
the  tenant,  the  court  allowed  it  to  be  amended  by 
substituting  the  name  of  the  latter  for  that  of  the 
sbrmer.  Cox,  dem.;  /nee,  ten.;  Gill,  vouchee, 
7  Moore,  257;  1  Bing.  22. 

Where  the  vouchee's  warrant  of  attorney,  in  a 
recovery,  omitted  in  the  body  of  the  warrant  to 
express  against  whom  the  plea  of  land  was, 
wherein  the  attorney  was  made,  but  it  appeared 
by  the  precipe  engrossed  at  the  head  of  the  war- 
rant of  attorney  who  the  demandant  was :  the 
court  held,  that  the  authority  must  refer  to  the 
plea  described  by  the  praecipe,  and  permitted  the 
recovery  to  pass.  Forster,  dem. ;  Forster,  ten. ; 
Bolton,  vouchee,  6  Taunt  373. 

If  the  name  of  a  tenant  be  inserted  by  mistake 
lor  that  of  the  demandant,  in  the  body  of  a  war- 
rant of  attorney  in  a  recovery,  the  court  will  not 
allow  the  warrant  of  attorney  to  be  amended,  or 
the  recovery  to  pass,  although  the  parties  were 
rightly  described  in  the  praecipe  at  the  head  of 
each  warrant  Morrell,  dem. ;  Alban,  ten. ;  Hat- 
ckett,  vouchee,  4  Moore,  495 ;  1  B.  &  B.  92. 

Demandant  and  Tenant] — The  court  will  al- 
low the  christian  names  of  the  demandant  to  be 
transposed.  Shepherd,  dem. ,  James,  ten.; 
tarn,  vouchee,  4  Taunt  226. 

So,  also,  the  names  of  the  demandant  and  ten* 
suit.  Roberts,  dem.;  Robinson,  ten.,  2  Taunt 
222 :  8,  P.  Hamilton,  dem. ;  Farrer,  ten.,  8  Bing* 
II  ;  1 BL  oc  Scott,  43;  1  DowLP.C. 238. 


Bough- 


Without  any  affidavit  of  intention,  or  identity 
of  the  party  or  premises,  Bird,  dem. ;  Quilter, 
ten. ;  Tindal,  vouchee,  8  Taunt  556. 

But  not  unless  the  documents  relative  to  the 
recovery  being  suffered  be  produced.  Allen,  dem.; 
Hexley,  ten.;   Massey,  vouchee,  6  Moore,  46. 

The  court  will  not  alter  a  recovery  by  substi- 
tuting one  joint-tenant  to  the  precipe  for  his  com- 
panion.    Buswell,  tenant,  4  Taunt.  101. 

They  will  substitute  the  name  of  the  attorney 
for  the  name  of  the  vouchee,  which  had  by  mis- 
take been  inserted  in  the  place  of  the  attorney's t 
name.    Shaw,  dem.;  Le  Blanc,  ten.;  Ramsay,' 
vouchee,  4  Taunt  98. 

Or  strike  out  the  name  of  one  of  two  deman- 
dants, who  died  pending  the  recovery.  Morris, 
dem.,  5  Taunt  73. 

The  court  allowed  a  writ  of  entry  to  be  amend- 
ed by  altering  the  names  of  the  parties,  on  an 
affidavit,  that  the  recovery  was  intended  to  be 
suffered  as  prayed,  and  that  all  the  parties  were 
alive,  and  consented  to  the  motion.  Edge,  dem. ; 
Taylor,  ten. ;  Warren,  vouchee,  4  Moore,  514 ;  2 
R  &  B.  98. 

3.  Description  of  Locality  of  Land, 
County.] — A  writ  of  covenant  cannot  be  trans- 
ferred from  one  county  to  another,  nor  can  pa- 
rishes comprised  in  wrong  counties  be  transposed 
to  the  right  counties;  but  additional  parishes  in 
the  same  county  may  be  inserted,  where  it  is  seen, 
by  a  clear  relation,  that  land  in  those  parishes 
was  intended  to  pass.  Gill  v.  Yeates.  4  Taunt 
708.    And  see  Behoun  v.  Burton,  2  Wils.  58. 

,  A  fine  has  been  amended  by  substituting  one 
county  for  another,  where  it  appears  that  the 
lands,  intended  to  pass,  were  situate  in  the  same 
parish,  which  ran  into  both  counties.  Stubbs  v. 
Stephenson,  1  Moore,  530. 

But  the  court  refused  to  amend  a  recovery  by 
changing  the  county,  the  premises  lying  in  a  pa- 
rish which  ran  into  two  counties,  and  lying  wholly 
in  the  county  omitted,  and  no  part  in  the  county 
mentioned.    Anon.  3  Taunt.  418. 

So,  by  altering  Berks  into  Bucks,  which  was 
engrossed  by  mistake;  the  deed  to  lead  the  uses 
being  correctly  Bucks.  Dowling,  dem.;  Selby, 
vouchee,  4  Bing,  426. 

So,  the  court  refused  to  allow  the  original  writ, 
and  subsequent  proceedings  in  a  recovery  to  be 
amended  by  substituting  therein  "  Lancashire," 
instead  of  "  Berkshire,"  although  it  was  sworn 
that  the  parties  had  no  property  in  the  latter 
county,  and  that  the  premises  intended  to  be 
passed  were  wholly  situate  in  the  former.  Dol- 
ling, dem.;  Rice,  ten.;  Euston,  vouchee,  1  M.  & 
P.  178. 

In  one  case,  however, '  the  original  writ  and 
other  proceedings  in  a  recovery  were  amended 
by  inserting  the  "  county  of  the  town  of  S."  for 
"  county  of  S."  Rashleigh,  dem.;  Lee,  ten.; 
Smith,  vouchee,  4  Taunt.  855. 

A  recovery  may  be  amended  by  a  more  accu- 
rate description  of  the  vill  and  county,  from  the 
deed  to  lead  the  uses.     Watson  v.  Cox,  2  W. 
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Black.  1065.    And  see  HenzeU  v.  Lodge  2  W. 
Black.  747;  3  Wils.  154. 

So,  by  inserting  the  words  "  the  county  of  the" 
before  those  of  "  city  of  C."  on  an  affidavit  stat- 
ing that  the  premises  intended  to  pass  were  situ- 
ate in  the  county  of  that  city,  and  so  described 


by  striking  oat  the  words  "  the  premises  in  &, 
and  in ;" — the  deed  containing  all  the  tithes  in 
S.  Domville,  dem. ;  Kinderley,  ten. ;  Coventry 
{Earl),  vouchee,  2  Marsh.  264. 

A  fine  was  amended,  in  which  tithes  were  de- 
scribed as  arising  out  of  a  rectory,  by  describing 


in  the  deed  to  lead  the  uses,  but  by  mistake  were  j  them  as  arising  out  of  a  borough  and  parish,  in 


described  in  the  recovery  as  being  in  the  city  of 
C.    Hill,  vouchee,.  6  Moore,  259,  n. 

So,  by  describing  the  premises  to  be  situate 
"in  the  parish  of  A.,  in  the  city  of  B.,  and  in  the 
parish  of  C,  in  the  county  of  the  same  city,**  ac- 
cording to  the  deed  to  lead  the  uses,  although 
they  were  described  in  the  exemplification  of  the 
recovery  to  be  situate  in  "  the  parishes  of  A.  and 
C,  in  the  city  of  B."  Bisgood,  dem. ;  Brutton, 
ten.;  Ivee,  vouchee,  6  Moore,  259. 


conformity  with  the  deed  to  lead  the  uses. 
lint  v.  Brown,  4  Moore,  170. 


Col- 


More  accurate  Description  of  Parish*] — A  reco- 
very was  amended  by  adding  the  greater  compris- 
ing district  to  the  district  comprised.  Finder, 
dem. ;  Meredith,  ten. ;  Baker,  vouchee,  5  Taunt. 
661. 

Where  premises  were  described  to  be  situate 
at  Maiden,  in  the  county  of  Essex,  an  amend- 
ment of  a  fine  was  allowed,  by  adding  the  words, 
"St.  Peter's,  in,**  before  Maiden,  there  being 

three  parishes  in  that  town. v.  Pring,  8 

Moore,  163. 

So,  a  fine  of  premises  in  "the  town  of  Kingston- 
upon-Huir*  was  amended,  by  prefixing  the  words, 
**  the  lordship  of  My  ton,  in  the  county  of.**  Frost 
v.  Hale,  2  Marsh.  391. 

So,  the  court  permitted  a  fine  and  recovery  to 
be  amended  by  inserting  the  words,  "upon  Trent** 
after  that  of  u  Stoke,**  on  affidavits  stating  that 
the  property  intended  to  be  conveyed  was  situate 
in  the  parish  of  Stoke  upon  Trent,  and  that  there 
was  no  parish  in  the  county  called  "  Stoke,**  but 
merely  a  hamlet  of  that  name,  in  which  the  par- 
ties had  no  property.  Smith  v.  Brodrick,  10 
Moore,  109. 

So,  in  a  recovery,  by  altering  the  words  **  in  the 
parish  of  C.  and  B.,  in  the  county  of  E."  to  the 
words  "  in  the  parishes  of  C.  and  S.  in  the  county 
of  £  ;**  on  the  ground  that  it  had  been  discovered 
since  the  recovery  was  suffered,  that  B.  was  a 
hamlet  in  the  parish  of  S.,  and  that  the  vouchee 
intended  to  suffer  a  recovery  of  so  much  of  his 
lands  as  were  since  discovered  to  lie  within  that 
parish.  Copland,  dem.;  Bigg,  ten.;  Thompson. 
vouchee,  8  Taunt  86. 

Where  two  parishes  were  described  in  the  ex- 
emplification by  the  names  of  L.  and  W.  and  in 
the  deed  to  lead  the  uses  as  L.  M.  and  W. 
M.,  the  court  allowed  the  recovery  to  be  amended 
by  inserting  the  additional  names.  SeVby,  dem.; 
Smith,  ten. ;  Barnard,  vouchee,  8  Taunt  244. 

So,  where  lands  in  two  parishes  were  conveyed 
as  lying  in  the  parish  of  G.,  which  was  the  true 
name  of  neither  of  them,  nor  of  any  parish,  but 
was  an  addition  equally  applicable  to  both,  the 
court  permitted  both  pnrishes  to  be  added  in  an  old 
recovery.  Jacob,  dem.;  Devonshire  {Duke  of ), 
vouchee,  4  Taunt  737.    And  see  5  Taunt  624. 


A  recovery  M  of  all  tithes  arising  out  of  the  pre rf  

mises  in  S.,  and  in  the  pariah  of  S."  wis  amended  I  v.  Franklin,  6  Taunt  285. 


Correction  of  Mistake  in  Name  of  Parish.] — If  a 
parish  be  misdescribed  by  name  in  a  fine  and 
deed  to  lead  the  uses,  the  former  may  be  amend- 
ed by  substituting  the  right  name,  if  the  deed 
contain  general  words  under  which  the  premises 
in  such  parish  may  pass.    Anon.  G  Moore;  520. 

•If  the  parish  of  A.  be  written  on  an  erasure  in 
the  deed  to  lead  the  uses  of  a  fine,  the  court  will 
allow  it  to  be  substituted  for  B.,  on  an  affidavit 
that  the  latter  parish  was  inserted  by  mistake, 
and  that  the  parish  of  A.  was  written  on  the  era- 
sure before  the  deed  was  executed.  CltnneU  v. 
Storer,  3  Moore,  22. 

Where  a  deed  to  make  a  tenant  to  the  praecipe 
comprised  tithes  in  two  parishes,  but  an  amend- 
ment had  been  improperly  introduced  into  the 
recovery,  which  confined  its  operation  to  one  pa- 
rish only,  the  court  allowed  the  words  of  such 
amendment  to  be  transposed,  so  as  to  give  effect 
to  the  deed,  and  comprise  both  parishes.  Lan- 
caster, dem.;  Wilmot,  ten.;  Boone,  vouchee,  1 
Moore,  95 ;  7  Taunt  352. 

So,  by  adding  the  name  of  a  parish  (the  name 
having  been  improperly  spelt) ;  bnt  the  court 
would  not  permit  the  right  name  to  be  substi- 
tuted for  the  wrong  one,  as  it  did  not  appear  that 
there  was  no  such  parish  as  that  mis-spelt  in  the 
recovery,  or  that  the  vouchee  had  no  lands  there. 
Sykes,  dem.;  Knowles,  ten.;  Qalxoay,  {Lord), 
vouchee,  8  Taunt.  262. 

So,  by  altering  the  name  of  a  parish  mis-named 
in  the  deed  making  the  tenant  to  the  praecipe,  as 
well  as  in  the  recovery,  upon  affidavit  of  the  in- 
tention. Flower  v.  Bainwright,  5  Taunt  303: 
S.  P.  Banazeletti  v.  Kingmore,  12  Moore,  159. 

So  two  fines  of  different  shares  in  the  same 
lands,  may  be  amended,  by  stating  them  to  be 
situated  in  A.,  instead  of  "  in  the  parish  of  A." 
there  being  no  such  parish,  the  deed  to  lead  the 
uses  of  the  former  fine  being  correct,  that  of  the 
latter  containing  the  same  mistake  as  the  fines. 
Shelly  v.  Miller,  and  Johnson  v.  Miller,  1  Marsh. 
519 ;  6  Taunt  162. 

So,  a  fine  of  lands  in  the  parish  of  F.  which  is 
in  fact  no  parish,  but  the  popular  name  for  a  dis- 
trict containing  two  parishes,  F.  St  M.  and 
F.  St.  N.,  was  amended  by  the  substitution  of 
these  two  parishes  by  name.  Blake  v.  Saffery, 
5  Taunt.  624    And  see  4  Taunt  737. 

But  where  a  fine  comprised  only  lands  lying 
in  the  parishes  of  S.  and  S.  within  a  larger  dis- 
trict, the  island  of  F.,  the  deed  so  describing  the 
lands,  which  were  in  truth  in  the  parish  of  F.  in 
the  same  district,  the  court  refused  to  amend  the 
fine  by  inserting  also  the  parish  of  F.    Cotterel 
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Where  premises  were  described  in  a  fine  to  be 
in  the  parish  of  An  whereas  they  were  in  fact  in 
the  parish  of  R,  being  in  a  certain  street,  part  of 
which  was  ia  A,  and  part  in  B.,  and  the  deed  to 
lead  the  uses  stated  the  premises  to  be  in  that 
street  in  the  parish  of  A.: — The  court,  on  an  affida- 
vit of  die  facta,  allowed  the  fine  to  be  amended, 
by  altering  the  name  of  the  parish  from  A.  to  B. 
Hawker,  deforciant,  11  Moore,  485. 

So,  in  a  recovery,  by  substituting  the  hamlet  of 
F.  in  the  parish  of  A.  for  the  parish  of  F.  Willis, 
dem.;  Calvert,  ten.;  Bartholomew,  vouchee,  1 
Moore,  131. 

So,  the  township,  of  A.  in  the  parish  of  F.  for 
the  parish  of  A.  Kinderley,  dem. ;  Graham,  ten.; 
Ogle,  vouchee,  11  Moore,  249. 

Bat  where  a  vouchee  had,  in  his  instructions 
to  suffer  a  recovery,  and  in  the  deed  to  lead  the 
uses  prepared  in  pursuance  thereto,  misdescribed 
the  pariah  in  which  certain  closes  were,  though 
they  were  described  in  the  deed  with  truth  and 
certainty  in  (bur  other  circumstances,  the  court 
refused  to  substitute  in  the  recovery  the  parish 
in  which  the  lands  lay,  for  the  parish  named  in 
the  deed  and  recovery.  Steele,  dem.;  Clennell, 
ten.;  Benny  vouchee,  6  Taunt  145. 

Substitution  of  Parishes.'] — A  fine  may  be 
amended  by  erasing  the  name  of  one  parish  and 
substituting  another  in  its  stead,  in  order  to  make 
it  conformable  to  the  deed  to  lead  the  uses.  Lloyd 
*.  Simmons,  9  Moore,  740. 

So,  by  describing  the  premises  intended  to  be 
conveyed,  to  be  situate  in  the  parish  of  A.  instead 
of  the  parish  of  B^  where  both  were  originally 
one  parish,  and  afterwards  separated  into  distinct 
parishes  by  act  of  parliament  Kinderley  v.  Ro- 
tucson,  8  Moore,  334, 

So,  a  recovery  was  amended  by  substituting  a 
certain  part  of  a  parish  winch  lay  within  a  liberty, 
for  the  other  part  of  the  parish  which  lay  within  a 
boroogh.  Payne,  dem.;  Nathaniel,  ten.;  Hodges, 
vouchee,  3  Taunt  396. 

So,  by  substituting  the  parish  of  A,  for  that  of 
R,  where  the  land  was  improperly  described  in  the 
deed  to  lead  the  uses  to  be  in  the  latter  parish, 
on  an  affidavit  which  stated,  that  the  property  was 
actually  in  A-;  that  in  a  settlement  in  tail,  made 
in  1776,  it  had  been  described  correctly,  as  to  the 
pariah  in  which  it  was  situate ;  and  that  the  pre- 
ever  since  that  period,  had  been  enjoyed 
ntly  with  the  deed.    Anon.  2  Bing.  93. 

So,  bj  substituting  the  parish  of  A.  for  B.,  if 
the  deed  to  lead  the  usee  comprehend  all  the  es- 
tates of  the  demandant,  situate  in  the  county 
where  such  parishes  lie.  Greenaway,  vouchee, 
2  Moore.  237. 


Even  where  the  parish  is  not  named  in  the 
deed,  if  the  lands  intended  to  pass  are  specified 
therein,  as  well  as  to  the  number  of  acres,  as  the 
of  the  vendee  and  occupier  at  the  time  the 
was  suffered.    ,  dem.;  Woodyer, 


NichoLU,  vouchee,  9  Moore,  195. 


Jstflertara  af  Pariah  not  named.]— The  court  will 


not  amend  a  recovery  by  inserting  more  parishes, 
unless  it  be  irresistibly  clear  that  the  land  in  those 
parishes  passed  by  the  deed  ;  although  the  inten- 
tion to  pass  them  be  sworn  to,  and  the  construction 
of  the  deed,  at  the  worst,  is  only  doubtful*  Kin- 
derley, dem.;  Domville,  ten.;  Bamfylde,  vouchee, 
4  Taunt  738. 

But  where  the  deed  clearly  passes  them,  omit- 
ed  parishes  may  be  added.    Id. 

Upon  affidavit,  a  recovery  may  be  amended  hj 
adding  the  name  of  the  parish  in  which  part  of 
the  premises  lie,  if  it  is  sworn  that  the  parish  is 
wholly  within  the  same  county ;  and  by  inserting 
the  entirety  of  the  premises  not  comprise^  in  the 
deed,  but  comprised  in  the  recovery,  by  the  des- 
cription of  moieties  only,  if  the  conveying  parties 
are  all  alive  and  consenting,  and  their  intention 
be  sworn  to.  Kinderley,  dem. ;  Domville,  ten.; 
Bamfylde,  vouchee,  1  Taunt  257. 

But  the  court  refused  to  permit  a  recovery  to 
be  amended  by  inserting  a  parish  not  named  in 
the  deed  to  make  a  tenant  to  the  precipe,  although 
it  appeared  that  the  parish  was  named  in  the  in- 
structions given  for  preparing  that  deed,  and  that 
the  lands  were  parcel  of  the  estate  of  an  ancestor, 
all  whose  estate  was  intended  to  pass.  Clutter- 
buck,  dem. ;  Debary,  ten. ;  Langton,  vouchee,  2 
Taunt.  96. 

The  court  permitted  a  recovery  to  be  amended 
by  inserting  a  hew  parish  in  the  writ  of  entry,  on 
affidavit  of  the  original  intent  of  the  parties  to  in- 
clude all  their  property  within  the  county,  and  of 
the  assent  of  all  persons  interested  at  the  time  of 
the  amendment.  Wheeler,  dem.;  Hill,  ten.; 
Heseltine,  vouchee,  2  B.  &  P.  560. 

In  one  case,  after  seventy-five  years.  Rolfe, 
dem.;  Lacon,  ten.;  Anguish,  vouchee,  5  Taunt  2. 

•  If  there  be  general  words  in  the  exemplification 
and  deed  to  make  the  tenant  to  the  praecipe,  to 
warrant  the  insertion  of  such  parish.  Anon.  3 
Moore,  326. 

A  fine  was  amended  by  inserting  the  name  of  a 
parish,  in  which  part  of  the  premises  were,  upon 
seeing  that  they  were  comprehended  in  the  deed 
to  lead  the  uses.     Gladwin  v.  Brown,2  Taunt.  1. 

So,  by  inserting  a  parish  not  named  in  the  deed 
to  lead  the  uses,  it  being  certain,  from  the  deed 
specifying  the  quantity  and  occupiers,  that  the 
land  was  intended  to  pass,  and  being  necessary  to 
make  up  the  quantities.  Lambe  v.  Reaston,  5 
Taunt  207 ;  1  Marsh.  23 :  S.  P.  iinon.  1  M.  & 
Scott,  239  ;  1  Dowl.  P.  C.  255. 

So,  by  inserting  a  parish  according  to  a  deed 
to  declare  the  uses,  dated  subsequently  to  the  fine. 
Rowlitt  v.  OrUbar,  1  Marsh.  452 ;  6  Taunt  73. 

A  recovery  was  amended  by  inserting  the  parish 
of  C,  although  it  was  omitted  in  the  deed  to  lead 
the  uses ;  the  premises  being  therein  described  as 
lying  in  the  parishes  of  A.  and  B.,  or  elsewhere 
in  the  county  where  the  parish  of  C.  was  also  situ- 
ated. Rogers,  dem.;  White,  ten.;  Lloyd,  vouchee, 
9  Moore,  740. 

Where,  in  the  deed  to  lead  the  uses,  the  pre- 
mises were  described  as  a  farm,  in  the  parish  of 
L.,  late  in  the  occupation  of  J.  Hn  and  it  was  af- 
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terwards  discovered  that  part  of  the  farm  was  si- 
tnate  in  the  parish  of  A.,  which  was  not  mention- 
.  ed  in  the  deed : — the  Court  refused  to  allow  the 
recovery  to  be  amended  by  describing  the  farm 
as  being  situate  in  both  parishes,  although  it  was 
swoen  that  the  whole  of  the  firm  was  in  the  oc- 
cupation of  J.  H.,  that  it  was  intended  to  pass, 
and  that  the  premises  had  been  since  enjoyed 
consistently  with  the  deed.  Elliott  (Lord), 
vouchee,  8  Moore,  521 ;  1  Bing.  425. 

So,  they  refused  to  amend  by  adding  two  pa- 
rishes  in  unqualified  terms  after  a  large  enume- 
ration of  lands,  where  the  purpose  of  the  amend- 
ment was  only  to  include  certain  parcels  of  one 
out  of  many  enumerated  manors,  which  parcels 
were  in  the  omitted  parishes.  Charter,  dem.; 
Shepherd,  ten.;  Gwynn,  vouchee,  7  Taunt  177. 

So,  they  refused  to  allow  the  name  of  a  parish 
to  be  amended,  on  the  ground  that  the  property 
in  the  deed  to  lead  the  uses  was  described  as  a 
rectory,  and  such  rectory  might  extend  to  more 

than  one    parish.    ,  dem.;    Orchard,  ten.; 

Barnes,  vouchee,  3  Moore,  20. 

Conveyance  to  make  a  tenant  to  the  precipe  of 
the  vouchee's  manor  of  J.  in  the  parish  of  B.,  and 
of  all  his  manors  and  lands  in  B.,  or  in  any  town 
or  towns  next  or  near  adjoining  thereto.  Recove- 
ry of  the  manor  of  J.,  in  the  parish  of  B.,  amended 
by  inserting  six  other  parishes,  upon  affidavit  that 
the  manor  of  J.  extended  into  those  six  parishes, 
that  they  were  adjoining  to  BM  and  that  the 
vouchee  had  exercised  ownership  over  those  parts 
before  the  sale  and  not  since,  and  that  they  were 
intended  to  pass.  Colvile,  dem. ;  Denison,  ten. ; 
Acton,  vouchee,  4  Taunt  749.  And  see  Rogers, 
dem. :  White,  ten.;  Lloyd,  vouchee,  9  Moore,  740. 

A  recovery  was  amended  by  inserting  the 
name  of  the  parish  of  A.,  where  the  recovery  was 
of  lands  in  the  parishes  of  B.  and  C;  and  the 
deed  to  lead  the  uses  contained  the  names  of 
those  parishes,  or  any  adjoining  town ;  A.  being 
contiguous  to  B.  and  C  Baxter,  dem. ;  Baxter, 
ten.;  Hawkins,  vouchee,  8  Taunt  191. 

So,  by  the  insertion  of  a  parish  in  which  a  cer- 
tain close  lay,  the  close  being  named  in  the  deed 
declaring  the  uses,  but  the  parish  being  no  other- 
wise named  in  the  deed  than  by  reference  to  a  map 
in  the  margin,  on  which  the  name  of  the  close 
and  parish  were  marked  together.  Baxter,  dem. ; 
Baxter,  ten.;  Newman,  vouchee, 4  Taunt  249. 

A  recovery  was  amended  by  inserting  the  pa 
rish  of  A.  after  that  of  B.,  in  which  the  whole  of 
the  lands  to  be  conveyed  were  described  to  be 
situated,  part  of  the  lands  being  situated  in  A., 
that  part  being  particularly  described  in  the  deed, 
and  no  land  answering  to  that  description  being 
in  the  parish  of  B.;  though  the  parish  of  A.  was 
not  mentioned  in  the  deed  to  make  the  tenant  to 
the  praecipe.  Sidney,  dem. ;  Hulme,  ten. ;  Aus- 
tin, vouchee,  1  Marsh.  532;  6  Taunt  177. 

So,  a  recovery  of  the  "  manor  of  A.  and  eight 
messuages  in  A.**  amended,  by  adding  the  names 
of  parishes  in  which  the  premises  were  partly  si- 
tuated; those  parishes  being  comprised  in  the 
manor  of  A.  Dowse,  dem.;  £Joydt  ten.;  Reeve, 
vouchee,  2  Marsh.  330. 


Striking  out  Nanus  of  Parishes.] — A  fine  may 
be  amended  by  striking  out  the  names  of  the  pa- 
rishes in  which  the*  lands  were  erroneously  de- 
scribed to  be  situated ;  those  lands  being  extra- 
parochial.    Payne  v.  Garrick,  1  Marsh.  468. 


4  Description  of  Quality  of  Land. 

Insertion  of  new  Premises.]— A  fine  may  be 
amended  by  insertion  of  newly  erected  works  and 
buildings.    GUI  v.  Yeates,  4  Taunt  708. 

And  where  the  deed  leading  the  uses  no  other' 
wise  ascertained  part  of  the  premises  omitted  in 
the  fine,  than  by  referring  to  a  devise  which  re- 
ferred to  a  deed  of  partnership,  which  contained 
a  covenant  to  purchase  lands,  which  covenant  had 
been  performed,  and  lands  had  been  purchased, 
the  fine  was  permitted  to  be  amended  by  the  in- 
sertion of  the  lands  so  purchased  thereunder.  Id. 

So  a  recovery  was  amended  by  inserting  a 
messuage  recently  built  upon  part  of  the  premi- 
ses. Shaw,  ten.;  Hawkins,  vouchee,  3  Taunt  74 

But  an  ancient  recovery  will  not  be  amended 
by  inserting  other  premises,  without  proof  of 
seisin  of  the  vouchee  of  an  estate  tail  therein  at 
the  time  of  the  recovery,  and  intention  that  they 
should  pass.  Dalton,  dem.;  Greg,  ten.,  5  Taunt 
811. 

A  recovery  was  amended  by  inserting  tt  a  fee- 
farm  rent"  Times,  dem.;  Meredith,  ten.;  Ed- 
wards, vouchee,  5  Moore,  474 

Where  certain  farms  bad  been  enjoyed  by  the 
tenant  in  tail  and  his  ancestors  beyond  memory, 
as  tithe-free,  but  no  legal  reason  for  their  dis- 
charge was  known,  the  court  permitted  a  reco- 
very to  be  amended  by  insertion  of  the  tithes. 
Cuilem,  dem.;  Ryder,  ten,;  Vernon,  vouchee,  7 
Taunt  341. 

By  a  recovery  suffered  in  1759,  premises  were 
described  as  consisting  of  u  a  mill,  lands,  and 
hereditaments,  in  the  parish  of  M."  By  a  deed 
of  bargain  and  sale,  in  1771,  M  all  the  tithes  and 
hereditaments,  except  in  M^  were  conveyed/' 
which,  it  was  stated,  were  comprised  in  the  reco- 
very of  1759,  and  were  accordingly  omitted  in  a 
subsequent  one: — Held,  that  such  tithes  did  not 
pass  by  the  first  recovery ;  but  as  it  appeared  that 
the  tithes  of  all  the  vouchee's  estates  were  in- 
tended to  pass  by  the  latter,  except  those  which 
were  supposed  to  have  been  included  in  the  first, 
the  court  permitted  the  latter  to  be  amended  by 
inserting  the  M  tithes  in  M."  Ward,  dem.;  Pal- 
mer, ten.;  Coventry,  vouchee,  6  Moore,  224 

A  recovery,  suffered  seventy  years  since,  can- 
not be  amended  by  inserting  an  advowson,  al- 
though it  was  omitted  by  mistake,  and  has  form- 
ed part  of  the  estate  since  the  recovery  was  suf- 
fered, without  an  affidavit,  stating  how  the  pre- 
sentations had  gone  from  that  time  to  the  appli- 
cation for  the  amendment.  ColcUmgh,  dem* 
Praed,  ten.;  Savage,  vouchee,  7  Moore,  268. 

But,  in  another  case,  a  recovery,  ninety-eight 
years  old,  was  amended  by  inserting  a  manor  and 
tithes,  without  affidavit  of  intention  that  they 
should  pass,  the  intention  being  manifest  from 
the  deeds,  and  the  noascnion  having  gone 
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rectory.   Home,  dem.;  Lodge,  mil;  Preston, 
ebee,3Taont  462. 


the  daed 


cordingly ;  though  there  was  no  other  evidence  of 
the  existence  of  a  manor  than  the  mention  of  it  in 
an  old  deed,  and  the  appointment  of  a  gamekeeper. 
TVwjwa,  dem. ;  GottUon,  ten, ;  Rousby,  vouchee, 
3  Taunt  408. 

The  eonrt  permitted  a  recovery  to  be  amend- 

ed  by  inserting  an  advowaon  which  had  passed  by 

the  general  word  hereditaments,  but  refused  to 

insert  a  curacy,  because  the  right  of  nominating 

a  perpetual  curate  was  incident  to,  and  parcel  of, 
the  -----  - 

voucnee 

So,  by  inserting  the  tithes  of  Wrexham,  where 
poawauon  had  followed  the  deed  ever  since  its 
date,  and  the  tithes  appeared  to  be  intended  to 
pass.  Gotoer,  dem.;  Chuterfidd  (Lord),  vouchee, 

So,  by  inserting  tithe  of  wool  and  lamb  of  a 
township,  which  passed  by  the  general  words 
*  all  other  the  tithes,"  though  all  the  tithes  of 
the  vouchee's  own  lands,  part  of  the  township, 
had  been  specifically  granted.  Ex  parte  Bullock. 
«  Taunt  74a 

So,  by  inserting  the  u  great  and  rectorial  tithes 
to  a  manor,"  if  they  be  contained  in 
to  lead  the  uses,  although  the  king's 
not  paid  for  such  tithes  at  the  time 
the  recovery  was  suffered.  White,  dem. ;  Bick- 
aett,  ten.;  PapiUon,  vouchee,  2  Moore,  299. 

Bat  when  one  of  the  deeds  to  lead  the  uses 
(via.  the  lease)  contained  the  word  "  tithes,"  but 
the  other  deed  (viz.  the  release)  omitted  that 
weed,  the  court  refused  to  amend  the  writ  of  en- 
try, by  inserting  the  word  "  tithes,"  though  the 
release  had  the  words  u  and  also  all  houses,  ways, 
Ac  hereditaments  and  appurtenances  whatso- 
ever, to  the  said  messuages,  lands,  &c.  belonging, 
or  in  any  way  appertaining.*'  Phillips  v.  Jones, 
3  B.  &  P.  362. 

And  they  refused  to  allow  the  amendment  of 
two  recoveries,  the  one  suffered  in  the  reign  of 
WilL  b  Mary,  and  the  other  in  Geo.  l,by  the  in- 
sertion of  the  word  **  tithes;"  it  not  appearing 
that  the  parties  were  in  possession  of  such  tithes 
at  the  time  the  recoveries  were  suffered;  although 
the  word  "  hereditaments"  was  contained  in  the 
deed  to  lead  the  uses.  Phillips,  dem. ;  Noune  ten. ; 
Lisle,  vouchee,  4  Moore, 604;  2  B.  &  B.  105. 

Nor  will  the  court  amend  a  recovery  by  adding 
the  Utiles  of  the  premises  under  the  word  heredi. 


being  contained  in  the  deed  to  lead  the  uses,  and 
the  intention  to  pass  the  advowaon  with  the  rest 
of  the  premises  appearing,  although  the  amend- 
ment was  contested.  Milbanke  v.  Joltfe,  in  C. 
P.  at  Durham,  2  B.  &  P.  580,  n. 

The  writ  of  entry  and  subsequent  proceedings 
in  a  recovery,  amended  by  inserting  the  words 
"  all  and  all  manner  of  tithes  whatsoever  yearly 
arising,  dec.  from  and  out  of  the  said  premises," 
on  an  affidavit,  setting  out  the  vouchee's  title  to 
the  tithes,  and  stating  his  intention  to  have  pas- 
sed all  his  interest  in  the  premises;  the  word 
"  hereditaments"  being  contained  in  the  deed  to 
lead  the  uses.  Douse,  dem. ;  Lloyd,  ten. ;  Reeve, 
vouchee,  2  B.  &  P.  578. 

An  affidavit  of  presentation  is  necessary  to  ad- 
mit the  word  "advowson"  in  an  amendment. 
Holmes  v.  Seton,  3  Bing.  176. 

A  recovery  of  17  Geo.  3,  was  amended  by  in- 
serting the  word  u  tithes,"  the  deed  to  lead  the 
uses  having  conveyed  all  the  hereditaments,  late 
of  C.  C,  who  had  devised  all  his  hereditaments  at 
M.  to  the  vouchee.  Corden,  dem.;  Hall,  ten.; 
Colclough,  vouchee,  2  N.  R.  431. 

The  court  allowed  a  recovery  suffered  aixty- 
fbur  years  since  to  be  amended,  by  the  insertion 
of  woodlands,  in  accordance  with  the  deed  to  lead 

the  uses.    Brackenburgh,  dem.;  ,  ten.; 

Ibtton,  vouchee,  12  Moore,  303. 

A  part  of  the  premises  named  in  the  deed  to 
lead  the  uses  had  been  omitted  in  the  copy  of 
the  precipe,  which  precedes  the  warrant  of  at- 
torney :  the  court  refused  amendment.  Oddie, 
dem. ;  Foster,  ten.,  3  Bing.  446 ;  11  Moore,  340. 


Attention  of  Description,] — A  recovery  was 
amended  by  inserting  the  words  "  meadow  and 
pasture,"  before  u  land ;"  although  it  was  describ- 
ed as  land  generally  in  the  deed  to  lead  the  uses. 
Tucker,  dem. ;  Fairbank,  ten. ;  Bishop,  vouchee, 
7  Moore,  257 ;  1  Bing.  22. 

In  a  subsequent  case  it  was  held,  that,  as  mea- 
dow and  pasture,  as  well  as  arable  land,  would  pass 
in  a  recovery  under  the  word  "  land,"  the  court 
would  not  amend  by  adding  the  word  "  meadow.'* 
Cooke  v.  Yates,  4  Bing.  90 ;  12  Moore,  296. 

Amendment  was  allowed  by  inserting  the  word 
tf  marshy"  before  "  land,"  on  an  affidavit  stating 
how  the  premises  had  been  occupied  since  the 


tamenta,  where  that  word  does  not  occur  in  the  recovery  was  suffered.    Phillips,  dem. ;  Field, 
operatiTe  part  of  the  deed.    Garle,  dem. ;  Oram,   ten. .  fttfa  vouchee ;  5  Moore,  98. 
torn. ;  Mason,  vouchee,  2  Marsh.  194.  _    .  _  ,  ..      . 


On  the  23d  June,  12  Geo.  3,  a  recovery  suf- 
fered en  the  2d  Oct  11  Geo.  1,  of  the  manor  or 
eaanery  of  C&eater-le-Street,  with  its  members 
and  appurtenances,  thirty  me8suages,&xand  four 
1  acres  of  moor,  was  smenoed  by  inserting 
writ  of  entry  and  subsequent  proceedings, 
the  words  "qnadraginta  acres  mora),"  the 
"  acetiam  advocationem,  presentationem, 
nominationem,  Itbersm  disposU 
et  jus  patronatus  ecclesis  de  Chester  Je> 
ae  etiam  advocationem,  etc.  de  curatione 
f  the  word  "  hereditaments" 

TOL.  1.  K 


So,  by  removing  the  words  **  an  inbound  com- 
mon," from  a  line  in  which  they  had  been  inad- 
vertently inserted,  to  that  in  whieh  they  ought  to 
have  stood,  they  having  no  meaning  without  such 
alteration,  willisford  v.  Fairbank,  8  Moore, 
322 ;  S,  C.  nom.  Anon,  1  Bing.  317. 

So,  by  inserting  a  rent-charge  which  had  long 
been  treated  as  merged  in  the  land  by  unity  of 
possession.  Brett, dem.;  Smith,  ten. ;  Omeyieood, 
vouchee,  1  Taunt  484. 

But  amendment  was  refused,  by  striking  out 
the  aggregate  sum  of  several  rents,  and  inserting 
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the  different  rents  or  some  of  which  it  was  com- 
posed. DomvUU,6em.;  Kinderley, ten.;  Coventry 
(Earl,)  vouchee,  2  Marsh.  264. 

So,  by  adding  to  the  description,  where  the 
description  is  already  sufficient  to  pass  the  lands. 
Howman,  dem.;  Orchard,  tenrf  Barney,  vouchee, 
8  Taunt  683. 

Where  woodland  was  converted  into  arable, 
the  court  would  not  allow  amendment  by  in. 
creasing  the  quantity  of  the  latter,  as  the  land 
would  pass  under  either  description.  Webber  v. 
Grey,  5  Moore,  94. 

A  fine  of  a  rent-charge  may  be  amended  by 
substituting  lands  out  of  which  it  issued,  for  the 
premises  out  of  which  the  fine  erroneously  de- 
scribed it  to  issue.  Cary  v.  Bedingfield,  6  Taunt 
276. 

The  court  refused  to  amend  a  recovery  by 
striking  out  a  "  portion  of  tithes,  and  substi- 
tuting "ail  the  tithes"  arising  from  the  lands 
conveyed.  Ross,  dem.;  WUlshen,  ten. ;  Worge, 
vouchee,  2  Marsh.  195 ;  6  Taunt  489. 

In  a  recovery,  the  property  was  described  as  a 
"  moiety  of  the  vicarage,  &c."  and  in  the  deed 
to  lead  the  uses  as  a  "  moiety  of  the  advowson  of 
the  vicarage,  &c.;"  the  court  allowed  the  reco- 
very to  be  amended  by  inserting  the  words  u  of 
the  advowson"  before  **  the  vicarage."  King, 
dem.;  Shepherd,  ten.;  Germain,  vouchee,  10 
Moore,  251. 

So,  by  inserting  the  word  u  advowson  ;"  the 
word  "  rectory"  being  thought  insufficient.  Man- 
ley  v.  TaUereaU,  4  Aunt  257. 

So,  by  substituting  an  advowson  for  a  rectory, 
if  it  appear  by  the  deed  to  lead  the  uses  that  the 
former  was  intended  to  pass.  Hafler,  dem.; 
Woolley,  ten. ;  Palmer,  vouchee,  6  Moore,  53. 

So,  by  substituting  the  words  M  advowson  of  the 
church,"  for  the  word  **  rectory."  Coore,  dem. ; 
Spragg,  ten. ;  Blackburn,  vouchee,  8  Taunt  333. 


So,  by  inserting  the  words,  "  the  advowson  of," 
before  those  of"  the  rectory  of  the  church  of  H." 
on  an  affidavit  stating  that  there  had  been  no 
vacancy  since  the  recovery  was  suffered,  and 
that  the  church  was  now  full.  Chambers  v. 
Blake,  8  Moore,  586. 

So,  by  substituting  the  words  "  perpetual  ad- 
vowsons"  for  those  of  "  tithes  to  rectories  be- 
longing," &c.  if  the  words  u  perpetual  advow- 
sons"  are  only  inserted  in  the  deed  to  lead  the 
uses.  Williamson,  dem.;  Meggison,  ten.;  Beau* 
mont,  vouchee,  4  Moore,  49. 

So,  a  recovery,  suffered  in  1780,  was  allowed 
to  be  amended  by  the  insertion  of  three-fifths  of 
five  messuages  instead  of  one,  to  make  it  conform 
with  the  deed.  Hind, dem.;  Radden,ten.;  Haw- 
kins, vouchee,  1  DowL  P.  C.  269 ;  1  M.  &  Scott, 
515. 

So,  in  the  case  of  a  fine,  by  inserting  the 
words  "  one-fourth  part,"  in  conformity  with  the 
deed  to  lead  the  uses.  Wilmot  v.  Clarke,  8  Taunt 
335. 

In  the  deed  to  lead  the  uses  of  a  recovery,  the 


premises  were  described  as  a  moiety  or  halfen~ 
deal  of  messuage,  and  three  hundred  acres  of 
meadow ;  in  the  recovery,  the  words  "or  halfen- 
deal"  were  omitted ;  the  court  allowed  the  reco- 
very to  be  amended,  by  the  insertion  of  those 
words  after  the  word  u  moiety."  Manners, 
vouchee,  5  M.  &.  P.  378. 

5.  Description  of  Quantity  of  Land. 

The  court  will  not  allow  an  amendment  by  in- 
creasing the  quantity  of  land,  if  the  deed  to  lead 
the  uses  contains  sufficient  terms  to  show  that 
it  was  intended  to  pass ;  nor  is  it  necessary  that 
the  exact  admeasurement  should  be  inserted  in 
such  deed.  Maryatt,  dem.;  Elmore,  ten.;  Shara\ 
vouchee,  6  Moore,  50. 

They  refused  to  increase  the  number  of  acres* 
the  deed  of  uses  being  general,  and  the  intent 
only  proved  by  affidavit  Powell  v.  Peach,  2  W. 
Black.  1202. 

But,  in  another  case,  they  allowed  an  amend- 
ment,  by  increasing  the  number  of  acres  in  one- 
third  part  of  an  estate,  when  correct  fines  had 
been  levied  of  the  other  two-thirds.  Anon  8 
Taunt  74. 

So,  they  will  allow  amendment  by  inserting 
more  acres  of  land,  there  being  an  excess  of  acres 
of  wood  and  meadow,  and  too  few  of  land.  Strong, 
dem. ;  Still,  ten. ;  Drake,  vouchee,  4  Taunt,  155. 

So,  where,  in  the  deed  to  lead  the  uses,  the 
lands  were  described  as  100  acres,  more  or  less, 
and  a  recovery  was  suffered  for  110,  the  court 
admitted  it  to  be  amended  by  increasing  it  to 
120,  on  the  ground  that]  it  would  not  augment 
such  lands  beyond  the  terms  of  the  deed. 
Owynne,  dem.;  Heathcote,  ten.  ;  Cornfield, 
vouchee,  2  Moore,  163. 

So,  the  court  permitted,  in  a  recovery  of  ma- 
nors, an  amendment  by  the  insertion  of  mes- 
suages originally  parcel  of  the  manor,  but  severed 
by  a  settlement,  and  omitted  to  be  named  in  the 
recovery ;  the  vouchee  being  tenant  in  tail  still 
alive,  and  the  messuages  intended  to  pass.  Gs- 
rew,  vouchee,  1  Taunt  355. 

So,  by  increasing  the  quantities  of  specific 
closes,  described  in  the  deed  as  being  of  a  less 
number  than  the  true  quantities.  Alexander,  dem.; 
Bleasdale,  ten. ;  Hanford,  vouchee,  4  Taunt  734. 

So,  by  increasing  the  number  of  17  mes- 
suages, which  had  originally  been  all,  but  in- 
creased to  47  by  having  been  subdivided.  Home, 
dem. ;  Rossiter,  vouchee,  4  Taunt  366. 

But  where  a  recovery,  fifty  years  old,  was  found, 
by  mistake,  to  comprise  only  2  messuages  and  20 
acres  of  land,  instead  of  6  messuages  and  300 
acres  of  land,  the  blunder  being  wholly  unexplain- 
ed and  unaccounted  for:  the  court  refused  to  per- 
mit an  amendment  by  substituting  the  larger 
quantity ;  and  said  that  they  had  already  in  many 
cases  extended  their  indulgence  quite  far  enough  ; 
but  no  case  had  gone  so  for ;  and  if  they  permitted 
the  amendment,  the  consequence  would  be  to 
cast  it  on  the  court  to  find  out,  on  imperfect  evi- 
dence, the  meaning  of  the  parties,  after  sixty 
years  had  elapsed,  and  to  supersede  the  necessity 
of  using  any  degree  of  accuracy  whatever  in  pie- 
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ptnng 
ten 


CoUingwood,  dem.;  WU- 
vouchee,  1  B.  &  R  83. 

A  mistake  having  been  made  in  the  concord, 
in  the  number  of  messuages  to  be  conveyed,  the 
writ  of  covenant  was  altered  in  conformity  to  it, 
bet  was  afterwards  restored  to  its  original  form. 
The  court  refused  to  amend  the  concord  by  the 
writ  of  covenant  so  altered,  but  left  the  party  to 
his  remedy  by  a  new  caption,  or  by  re-acknow- 
ledging the  concord.  fclutterbuck  v.  Brabant, 
1  Marsh.  406;  6 Taunt  1. 

So,  where  a  fine  was  passed  of  30  acres  of  landi 
12  of  meadow,  and  25  of  pasture,  and,  in  the 
deed  to  lead  the  uses,  the  estate  was  described  as 
consisting  of  35  acres  in  the  whole ;  the  court  re- 
fined to  amend  by  increasing  the  quantity  of  each 
species  of  land,  so  as  to  make  each  cover  the 
whole  quantity  intended  to  be  conveyed.  Bar- 
v.  Tbwne,  1  Marsh.  446 ;  6  Taunt  58. 


So,  a  fine  cannot  be  amended  by  inserting  more 
acres,  where  there  was  no  other  warrant  for  the 
amendment  than  the  fact  that  the  closes  enume- 
rated by  name  in  the  deed  were  therein  stated 
respectively  to  contain,  and  did  contain,  acres,  the 
aggregate  whereof  was  more  than  the  number  of 
acres  comprised  in  the  fine.  Stone  v.  Ashby,  5 
Taunt  616. 

So,  where  a  recovery  of  Easter,  3  Geo.  1,  was 
passed  of  one  hundred  acres  of  land,  thirty  acres 
of  meadow,  fifty  acres  of  pasture,  and  ten  acres  of 
wood ;  in  the  deed  to  lead  the  uses,  the  estate  was 
described  as  containing  one  hundred  and  seventy 
acres,  more  or  less ;  and  also  a  mill  and  lands  con- 
taining fourteen  acres,  more  or  less ;  and,  i  n  a  prior 
deed,  it  was  stated  to  contain  two  hundred  acres, 
more  or  less.  On  a  recent  admeasurement,  the 
estate  appeared  to  contain  two  hundred  and  nine 
The  court  refused  an  amendment  to  in- 
the  quantity  of  land,  according  to  the  late 
r,  as  it  exceeded  the  quantity  in  the  deed  to 
lead  the  uses ;  and  held,  that,  as  the  recovery  was 
passed  so  long  since,  it  was  necessary  to  account 
for  the  modern  as  well  as  the  ancient  possession, 
and  ascertain  the  successive  possessors,  and  whe- 
ther the  estate  had  been  divided  or  gone  together 
sauce  the  recovery  was  passed.  Kenrick,  dem.; 
Owen,  ten-;  Owen,  vouchee,  3  Moore,  70. 


A.  was  tenant  for  life  of  two  moieties  of  corn- 
field land,  called  Blackacre,  with  remainders 
to  R  and  C.  in  common  in  tail.  A.  was  also  tenant 
in  fee  of  other  common  field  land,  called  White- 
acre.  The  commissioners  under  an  inclosure  act 
miir^mA  to  A.  Greeoacre  in  hen  of  Blackacre  and 
Whiteaere  conjointly,  without  distinguishing  the 
portion  allotted  in  right  of  each.  A.  devised  all 
his  land  to  D.  in  fee,  and  died.  Covenant  upon 
a  conveyance  by  B.  and  C.  to  D.  of  all  the  land 
allotted  to  A.  in  right  of  Blackacre,  and  a  reco- 
very suffered  of  the  entirety  of  certain  acres, 
fewer  than  were  comprised  in  Greenacre.  Bur- 
rough,  Jn  held,  that  all  the  estate  of  the  tenants 
In  tail  was  comprised  in  that  recovery,  and  the 
court  refused  to  amend  it  by  the  insertion  of 
Barlow,  dem.;  Macdougal,  ten.; 
',  vouchee,  1  B.  &,  B.  69. 


without  particularising  their  quality  or  quantity, 
and  in  the  recovery  the  parcels  were  set  out  as 
amounting  to  50  acres ;  but  on  a  late  admeasure- 
ment they  had  been  found  to  comprise  70 ;  the 
court  allowed  the  quantity  to  be  increased  to  that 
number,  the  terms  of  the  deed  being  large  enough 
to  comprise  all  the  lands  of  which  the  farm  con- 
sisted at  the  time  the  recovery  was  suffered; 
and  as  the  lands  in  question  formed  part  of  the 
farm,  the  additional  twenty  acres  would  not  in- 
crease it  beyond  the  terms  of  the  deed.  Batti- 
sad,  dem^  Turner,  ten  j  Cairn,  vouchee;  9 Moore, 
591. 

The  court  will  not  amend  a  recovery  by  in- 
serting more  parcels,  unless  the  true  number  of 
messuages,  tofts,  &&,  be  distinctly  and  precisely 
sworn  to.  Vanderzee,  dem.;  Ince,  ten.;  Lawson, 
vouchee,  5  Taunt  632. 


Where, in  adeed  to  make  a  tenant  to  the  pre- 
cipe, lands  were  described  as  a  farm  generally, 


6.  Writ  of  Entry  and  other  Proceeding*. 

The  court  would  amend  a  mistake  in  the  writ 
of  entry  in  a  common  recovery.  Cross,  dem.; 
Chrey,  tea;  Pead,  vouchee,  1  B.  &.  P.  137. 

So,  they  would  allow  the  return  to  a  writ  of 
entry  to  be  amended  by  adapting  it  to  the  time  of 
taking  the  acknowledgment  Hind,  dem.;  Milne, 
ten.;  5  Taunt  259. 

So,  the  return-day  of  the  writ  returnable  in 
Michaelmas  term  was  amended,  and  the  reco- 
very allowed  to  pass  as  of  Hilary  term  following. 
Bruin,  dem.;  Blizard,  ten.;  Miller,  vouchee,  8 
Taunt  197. 

A  writ  of  entry  was  returnable,  and  appearance 
entered  thereon  in  Michaelmas  term.  The  count 
was  intituled  of  Hilary  term,  and  was  delivered 
on  the  10th  February.  The  court  set  aside  the 
count  for  irregularity,  and  refused  to  allow  it  to 
be  amended.  Raws,  dem.;  Lawrence,  ten.;  11 
Moore,  338. 

Although  the  court  will  not  enlarge  the  return 
of  a  writ  of  summons.  Gibbons  v.  Stevenson,  2 
W.  Black.  1223. 

Even  for  the  purpose  of  making  a  term  inter- 
vene between  the  teste  and  the  return.  Barnard 
v.  Woodcock,  2  W.  Black,  1201. 

Yet  they  will  alter  the  return  by  inserting  a 
subsequent  return-day,  if  there  are  several  vouch- 
ees residing  in  different  counties,  and  one  of  them 
could  not  sign  it  until  a  day  after  it  was  first  made 
returnable.  BramweU,  dem.;  Winter,  ten.;  Os- 
borne,  vouchee,  7  Moore,  269. 

Recovery  amended  by  abridging  the  returns 
under  24  Geo.  2,  c.  48,  s.  8, 9,  where  there  were 
not  four  returns  between  the  return  of  the  first 
writ  of  summons,  and  the  death  of  the  second 
vouchee,  who  was  tenant  for  life,  and  though  the 
commissioners  for  taking  the  warrant  of  attorney 
of  the  first  vouchee  had  omitted  to  indorse  the 
usual  return.  Hill,  dem.;  Raymond,  ten.;  Lais, 
vouchee,  4  Bing.  425. 

The  caption  of  the  warrant  of  attorney  in  a  re- 
covery may  be  amended,  as  it  is  not  an  integral 
part  of  the  instrument  James,  dem.;  Williams, 
ten.;  James,  vouchee,  1  Moore,  130 ;  7  Taunt 
434. 


68       fines  and  Recoveries.    [AMENDMENT]        Terms  of  Amendment. 


Where  in  the  warrant  of  attorney,  instead  of 
the  usual  words,  u  to  gain  or  lose  in  a  plea  of 
land,"  those  of  "  in  a  plea  of  trespass"  had  been 
inserted  by  mistake,  it  was  allowed  to  be  amend- 
ed by  substituting  "  land*1  for  M  trespass."  Pal- 
roer,  dom.;  Meredith,  ten.;  Eddingtin,  vouchee, 
8  Moore,  339  ;1  Bing.  343. 

A  recovery  amended  in  the  return  of  the  writ 
of  seisin.     Watson*.  LocUey,  2  Wils.2. 

The  writ  of  dedimus  potestatem  for  a  recovery 
must  not  be  directed  to  and  returned  by  the  de- 
mandant But  the  recovery  may  be  amended  in 
fieri,  by  substituting  a  new  commissioner  for  the 
demandant,  and  retaking  the  acknowledgment. 
Rawle,  dem.;  Pyke,  ten*;  Miller,  vouchee,  5 
Taunt  747. 

7.  Time  and  Mode  of  Application. 

No  motion  can  be  made  at  the  bar  of  C  P.  on 
the  last  day  of  any  term,  touching  the  amend- 
ment of  any  fine  or  recovery,  or  any  of  the  pro- 
ceedings therein.  Reg.  Gen.  H.  T.  60  Geo.  3, 
4  Moore,  320;  2  B.  &  B.  122;  5  Taunt  856; 
&  P.  Fox,  dera.;  Benbow,  ten.;  Oower  {Earl,) 
vouchee,  2  Marsh.  328 ;  6  Taunt  652 ;  1  Moore, 
96. 

It  was  ordered  by  the  court  that  in  future, 
on  a  motion  to  amend  a  fine  or  recovery,  an  affi- 
davit must  be  produced,  stating  that  the  pos- 
session has  followed  the  execution  of  such  instru- 
ment Bisgood,  deiru;  Brutton,  ten.;  /bee,  vouch., 
6  Moore,  259. 

And  in  the  case  of  fines,  connecting  the  fine 
with1  the  deed  produced  to  warrant  the  amend- 
ment    Fawcett  v.  Lowe,  6  Taunt  432. 

In  a  recovery  the  court  permitted  an  amend- 
ment, upon  an  affidavit  by  the  demandant  (who 
was  not  born  at  the  date  of  the  recovery)  of  the 
facts,  and  of  his  belief  that  tithes  were  intended  to 
pass,  and  that  they  were  included  in  the  deed. 
CoUyer,  denu;  Chesterfield  (Lord^  vouchee,  4 
Taunt  226. 

But  an  unqualified  affidavit,  that  the  possession 
had  gone  with  the  title  for  a  period  long  before 
the  knowledge  of  the  deponent,  not  stating  the 
grounds  of  his  belief,  is  not  sufficient  Noble, 
denL,  7  Taunt  697. 

The  court  will  not  allow  a  recovery  to  be 
amended  by  inserting  the  words  "  advowson  and 
tithes,**  although  the  deed  to  lead  the  uses  con- 
tains the  general  word  hereditaments,  without  an 
affidavit,  stating  how  the  presentations  have  gone 
from  the  time  of  suffering  the  recovery,  and  by 
whom  the  last  was  made,  and  whether  prior  to  or 
since  the  recovery.  Holmes,  dem.;  Seton,  ten.; 
Foreman,  vouchee,  10  Moore,  585 ;  3  Bing.  176. 

In  applying  to  amend  a  recovery,  it  is  not  ne- 
cessary to  show  the  title  to  the  court  further  back 
than  a  seisin  in  tail  of  the  vouchee.  Simcox,  dem.; 
Wakeford,  ten*  Marshall,  vouchee,  4  Taunt  155. 

The  court  will  not  grant  leave  to  amend  a  re- 
covery on  affidavit  only;  it  must  appear  on  the 
face  of  the  deed  to  lead  the  uses,  that  there  is  suf- 
ficient ground  for  an  amendment    Pearson, 


dem.;  Pearson,  ten-;  Brougham,  vouchee,  1 H. 
Black.  73. 

The  material  part  of  the  deed  which  is  to  au- 
thorize the  court  to  amend  a  fine  or  recovery, 
must  be  read  aloud  in  the  court  by  one  of  the 
Serjeants  at  law,  or  by  the  officer  of  the  court,  but 
not  by  the  attorney  for  the  amendment  Hurst* 
dem.;  Foster,  ten.;  5  Taunt  379 :  &  P.  Harris  v. 
Davis,  1  Chit  625. 

Where  the  deed  to  make  the  tenant  to  theprav 
cipe  is  lost,  a  recovery  is  not  to  be  amended  by 
an  attested  copy  of  that  deed,  nor  by  an  office 
copy  of  the  inrolment  of  a  deed ;  but  it  may  be 
amended  by  the  inrolment  itself  being  brought 
into  court  Downey,  dem.;  Newssms,  ten.;  Downs 
(Lord,)  vouchee,  4  Taunt  798 :  &  P.  King,  dem.; 
Shepherd,  ten.;  Germain,  vouchee,  10  Moore,  251. 

In  one  case  a  fine  was  amended  by  a  lost  deed 
to  lead  the  uses,  upon  inspection  of  the  draft,  and 
of  a  certified  copy  of  the  memorial  of  the  deed 
(the  land  being  in  a  register  county,)  and  on  af- 
fidavit that  the  deed  contained  the  matter  for 
amendment,  and  of  the  intent  Frost  v.  Hale,  7 
Taunt  79. 

The  heir  of  the  conusor  may  be  heard,  to  op- 
pose a  fine  being  amended  to  his  disherison. 
Lambe  v.  Reaston,  5  Taunt  207;  1  Marsh.  23. 

Remainder-man  in  tail  may  be  heard  to  show 
cause  against  the  amendment  of  a  recovery. 
Lancaster,  dem.;  WUmot,  ten.;  Boone,  vouchee, 
7  Taunt  352. 

The  officer  of  the  court  of  Great  Session  having 
omitted  to  enter  of  record  a  recovery  duly  suffer- 
ed at  bar,  in  1804,  the  court  of  C.  P.  ordered  it  to 
be  done  nunc  pro  tunc,  under  sect.  27  of  1  Will. 
4,  c  70,  which  gives  that  court  the  like  power  to 
amend  a  recovery  of  the  court  of  Great  Session, 
as  if  it  had  been  suffered  in  C.  P.  Evans,  dem*; 
Griffith,  ten.;  Jones,  vouchee,  9  Bing.  311;  2  M. 
&  Scott,  383. 


VIIL  Terms  of  Ajundmxnt. 

All  rules  to  amend  are  upon  payment  of  costs. 
Anon,  Loffi,  155. 

The  terms  of  amending  a  record  by  inserting  a 
special  memorandum  of  the  day  of  filing  the  bill, 
after  error  brought,  are  payment  of  costs  and  al- 
lowing the  defendant  to  plead  de  novo  on  terms. 
Minchinv.  Cope,  1  Chit  45:  &  P.  Dickenson  v. 
Plaisted,  7  T.  R.  474 

Held  in  C.  P.  that  the  motion  to  amend  a  writ, 
must  be  made  before  showing  cause  on  the  mo- 
tion to  set  it  aside,  or  the  costs  of  the  latter  mo- 
tion will  be  given.    Anon.  1  Chit  350  («.) 

A  plaintiff  having  been  nonsuited  at  Nisi  Prius 
on  the  ground  of  a  variance  between  the  contract 
set  out  and  that  proved,  the  court  granted  a  new 
trial,  with  leave  to  amend  the  declaration  gene- 
rally on  payment  of  costs,  with  liberty  to  the  de- 
fondant  to  plead  de  novo  or  demur.  WiUiams  v. 
Pratt,  5  B.  &,  A,  896. 

Where  a  plaintiff  replied  a  bad  replication  ton 
sham  plea  of  setoff  the  court  of  K.  B,  allowed 
him  to  amend  without  payment  of  costs.  Ssh- 
mons  v.  Lyon,  1  East,  369. 
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After  a  parly  has  once  amended  on  a  demurrer, 
the  court  will  not  give  him  leave  to  amend  Again 
on  a  second  demurrer.  Kinder  v.  Paris,*  H. 
Black.  561. 

After  a  demurrer  serkrasly  argued,  the  court 
▼mold  not  permitthe  plaintiff;  in  an  action  against 
the  sheriff,  to  amend.  Cooke  v.  Birt,  5  Taunt 
765;  1  Maria,  333. 

And  where  a  plea  was  held  bad  on  argument 
en  a  special  demurrer,  the  court  of  C.  P.  refused 
amendment,  although  it  was  stated  that  the  mat- 
ter  of  the  plea  was  a  bona  fide  statement.  Want 
v.  Reeee,  7  Moore,  344;  1  Bing.  1& 

But  a  plea  in  bar,  by  one  sued  in  a  wrong 
name,  which  was  held  bad  on  demurrer,  was  al- 
lowed to  be  amended.  Jackson  v.  Ford,  3  Wife. 
413. 

So,  leave  was  given  to  amend  pleas  in  bar,  in 
replevin,  after  argument.  Mattravers  v.  JFbs set, 
3  Wife.  295. 

If  a  defendant  obtain  leave  to  amend  his  plead- 
tags  on  payment  of  costs,  it  does  not  seem  ne- 
cessary under  the  words  **  usual  terms,"  that  he 
should  be  prepared  to  go  to  trial  at  the  ensuing 
sittings  after  the  then  term.  Edmondo  v.  Waiter, 
2  Chit.  292. 


After  trial  and  verdict  for  the  plaintiff,  the  de- 
fendant was  allowed  to  amend  his  pleas,  and  have 
a  new  trial,  on  payment  of  costs.  Star  err.  Gor- 
2  Chit.  27. 


Under  the  rule  of  Michaelmas  1654,  a.  17,  a 
party  has  a  right  to  amend  after  plea  in  abate- 
ment on  payment  of  costs,  but  the  court,  or  a 
judge,  have  a  discretion  to  allow  him  to  amend 
without  costs.  Wall  v.  Lyon,  9  Bing.  411;  2 
M.  Sl  Scott,  579 ;  1  Dowl.  P.  C.  715. 


AMENDS,  TENDER  OF— &e  Justice. 


ANATOMY. 

iBf  Statute  2  £  3  WOL  4,  e.  75\  Schools  of  Ana- 
tomy are  regulated.] 


ANCIENT  DEMESNE— See  Ejectment. 


ANCIENT  LIGHTS— See  Lights. 


ANNUITY. 

L  IHtfiaUSflBfT  OF  CREATION. 

1.  Validity  generally,  G9. 

2.  Consideration  for,  70. 

3.  Actions  en,  71. 

IX  IlfROLMENT. 

1.  Necessity  for  InrolmenU 

<«)  Statutes,  71. 

(•)  As  regards  Nature  of  Instru- 
ment, 7% 

{c)As  regards  the  Consideration, 
73. 


2.  Time  and  Manner  of  Inrolment,  74. 

3.  What  must  be  stated  in  the  Memorial, 

(a)  Statutes,  75. 

(6)  As  to  Witnesses,  75. 

(c)  Description  of  Instrument  ge- 

nerally, 76. 

(d)  Warrant  of  Attorney,  77. 
(«)  Clause  of  Redemption,  77. 
(/)  Other  Covenants,  77. 

(i)  Statement  of  Consideration,  78. 

(A)  Statement  of  Trusts,  80. 

(t)  Statement  of  other  Matters,  80. 

III.  When  void  or  voidable, 

1.  Generally,  80. 

2.  Keepingback  Consideration,  81. 

3.  Other  Things,  82. 

4  Who  may  apply  to  avoid,  83. 

5.  Time  and  manner  of  applying,  83. 

6.  Inadequacy  of  Price--See  Contract. 

7.  Usury— See  Usury. 

8.  Negligence  of  Attorney  in  preparing 

— See  Attorney. 

IV.  Recovery  of  Consideration,  85. 
Y.  Payment  or  Annuities,  86. 

VI.  Operation  op  Bankruptcy — See  Bankrupt. 
VII.  Operation  op  Insolvency — See  Prisoner. 


I.  Instrument  op  Creation. 


1.  Validity  generally. 

By  statutes  17  Geo.  3,  c.  26,  •.  6,  and  53  Geo.  3, 
c.  141,  s.  8,  all  contracts  for  annuities  with  in- 
fante are  utterly  void. 

An  annuity  can  only  be  where  the  principal 
is  irrecoverably  gone,  and  is  to  be  satisfied  by 
periodical  payments;  therefore,  a  bond  condi- 
tioned for  the  payment  of  a  sum  to  the  executors 
of  the  obligee,  and  interest  in  the  mean  time  to 
him,  is  not  an  annuity  bond.  Winter  v.  Mbus- 
ley,  2  B.  &  A.  802. 

Devisees  in  tail  male  granted  an  annuity  for 
21  years,  if  they  should  so  long  live,  to  the  re- 
mainder-man, and  in  case  of  his  death,  to  his 
children,  or,  if  he  had  none,  to  his  wife.  The 
remainder-man,  his  wife  and  child,  died  during 
the  term : — Held,  in  debt,  by  the  administrator 
of  the  remainder-man  and  his  child,  that  the 
deed  was  not  an  absolute  grant  of  an  annuity  for 
21  years,  but  was  determinable  by  the  death  of 
the  remainder-man,  his  child  and  wife;  and, 
therefore,  that  the  plaintiff  could  not  recover  the 
arrears  of  the  annuity  in  respect  of  either  of  his 
intestates.  Barford  v.  Stuckey,  5D.&H  118; 
8  Moore,  88;  5  Moore,  23;  1  B.  &  B.  333;  1 
Bing.  225. 

An  instrument  reciting  that  it  had  been  agreed 
to  sell  an  annuity,  secured  upon  property  in  pos- 
session of  the  grantor,  bat  containing  no  words 
of  present  grant,  cannot  be  sued  upon  in  a  court 
of  law,  even  though  it  were  enrolled.  In  re 
]£0dfce,2D.&R.6O8. 
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It  is  no  objection  to  one  of  the  deeds  securing 
an  annuity,  that  it  assign*  M  the  salary  of  the 
grantor  of  so  much  per  annum,"  without  saying 
what  salary  it  is.  Watt*  v.  Miilard,  5  T.  R.  598. 

The  several  covenant  of  a  grantor  of  an  an- 
nuity  is  not  avoided  by  the  infancy  of  another 
who  grants  in  the  same  deed.  Haw  v.  Ogle,  4 
Taunt  10. 

A  covenant  in  an  annuity  deed  made  prior  to 
the  stat  46  Geo.  3,  c  65,  8.115,  (which  stat  has 
a  retrospective  operation,)  whereby  the  grantor 
of  the  annuity  covenanted  to  pay  the  same  on 
the  days  and  times,  &c  without  any  deduction 
whatever  out  of  the  same,  or  any  part  thereof,  for 
or  in  respect  of  the  then  present  or  any  then  fu- 
ture property  tax,  is  void  in  respect  of  its  obliga- 
tion on  the  grantor  not  to  deduct  the  property 
tax,  but  not  in  respect  of  the  payment  of  the  an- 
nuity,  subject  to  such  deduction.  Readshaw  v. 
Bolder s,  4  Taunt.  57. 

A  deed  granting  an  annuity  within  the  time 
included  by  relation  back  in  that  act,  reciting  the 
agreement  for  the  purchase  at  a  certain  price  of 
a  certain  annuity,  free  from  the  property  or  in- 
come tax,  and  covenanting  for  the  payment  of  it 
without  any  deduction  in  respect  of  the  property 
or  income  tax,  or  other  parliamentary  taxes,  &c. 
is  not  void  in  toto,  but  only  to  the  extent  of  such 
disallowance.    Howe  v.  Synge,  15  East,  440. 

The  obligor  of  a  bond  without  penalty,  condi- 
tioned for  the  payment  to  A.  M.  during  her  life 
of  202.  a  year,  bequeathed  to  his  wife  30Z.  a  year 
for  her  life,  and  devised  to  defendant  all  his  free- 
hold messuages,  &c.  in  trust,  to  educate  his  son 
until  twenty-one,  and  to  account  for  profits  at 
that  time ;  provided  that  if  his  wife  should  be 
living  when  his  son  attained  full  age,  the  devisee 
should  retain  and  hold  in  trust  such  of  his  estates 
as  would  secure  to  his  wife  the  said  302.  a  year. 
Testator's  wife  died  during  his  lifetime,  and  tes- 
tator afterwards  died,  leaving  his  son  surviving, 
who  afterwards  died  under  age : — Held,  that  the 
estate  of  the  devisee  ceased  on  the  death  of  tes- 
tator's son ;  and  that  the  devisee  was  not  liable 
to  A.  M.  for  any  arrears  of  her  annuity  which 
had  accrued  due  since  his  death,  although  the 
rents  aud  profits  exceeded  the  annuity.  Morrant 
v.Gough,lM.&,R.41;  7B.&C.206. 

Proviso  that  an  annuity  should  cease  if  a  lady 
should  associate,  continue  to  keep  company  with, 
or  cohabit,  or  criminally  correspond  with  J.  F.: 
all  intercourse  whatever,  though  the  most  inno- 
cent, is  within  the  terms  of  the  deed.  Dormer 
(Ld.)  v.  Knight,  1  Taunt  417. 

Tn  seised  for  life,  granted  an  annuity  to  W., 
and,  to  secure  the  annuity,  in  consideration  of 
money,  "  granted,  bargained,  sold,  and  demised*1 
to  F.  certain  premises  for  a  term  of  years,  upon 
trust,  in  case  the  annuity  should  be  in  arrear,  to 
raise  the  annuity  by  distress,  or  by  sale  or  mort- 
gage of  the  premises:  afterwards  T.  granted 
another  annuity  to  IL,  with  a  power  of  distress 
upon  the  same  premises.  H.  distrained  and 
avowed  the  taking  for  arrears  of  the  annuity 
under  his  deed :  the  tenant  set  up  the  demise  to 


F.,  but  did  not  show  under  whom,  he  the  tenant, 
was  in  possession,  or  that  F.  had  entered  upon 
the  premises,  or  had  elected  to  treat  the  demise 
as  operating  by  the  statute  of  uses : — Held,  that 
the  demise  to  F.  operated  as  at  common  law, 
and  without  an  entry  was  no  bar  to  the  distress 
byH.  Miller  v.  Green,  2  C.&  J.  142;  8  Bing.  92. 

Deed  reciting  an  agreement  for  sale  of  a  life 
interest  in  stock,  a  memorial  being  registered 
under  the  annuity  act,  and  there  being  a  cove- 
nant to  pay  any  deficiency  beyond  the  produce 
to  the  extent  of  the  annual  sum  specified,  and  a 
proportionable  share  in  case  of  death  between 
the  days  of  payment :  this  is  an  annuity,  not  a 
sale.  Hood  v.  Burlton,  2  Ves.  jun.  29 ;  4  Bra  C. 
C.421. 


2.  Consideration  for. 

What  a  good  Consideration] — Money  lent  and 
paid  at  different  times  for  the  education  and  ad- 
vancement of  the  defendant,  is  a  good  considera- 
tion for  the  grant  of  an  annuity,  and  is  sufficient- 
ly expressed,  in  the  deeds  for  securing  the  an- 
nuity, under  the  description  of  "  money  lent  and 
advanced,  and  also  paid,  laid  out,  and  expended, 
to  and  for  the  maintenance,  education,  and  ad- 
vancement in  the  world  of  the  defendant"  Kelfe 
y.  Ambrose,  7  T.R.  551. 

A  covenant  by  the  husband  to  secure  his  wife 
an  annuity  during  her  life,  in  case  she  should 
survive  him,  is  a  sufficient  consideration  to  sup- 
port a  grant  of  an  annuity  from  the  wife's  father. 
Ex  parte  Draycott,  2  Glyn.  &  J.  283. 


Statement  of  Consideration  in  Deed.] — By  17 
Geo.  3.  c.26,  «.  3,  in  every  deed,  instrument,  ox 
other  assurance,  for  granting  annuities  or  rent- 
charges,  the  consideration  and  names  of  parties 
advancing  it  must  have  been  set  out  fully.  This 
statute  was  repealed  by  53  Geo.  3,  c.  141,  which, 
although  it  does  not  contain  a  provision  to  this 
effect,  requires  that  the  names  of  the  parties  be- 
neficially interested  mustbe  stated  in  cases  where 
they  are  not  the  parties  to  whom  the  annuity  is 
granted. 

Under  17  Geo.  3,  c.  26.  it  was  not  sufficient  if 
the  mode  of  payment  of  the  consideration  was 
not  truly  stated.  Glosst  v.  Mount,  7T.R.  390 ; 
and  see  1  B.  dt  P.  63,  n.    . 

If  the  consideration  be  paid  by  an  agent,  it 
must  have  been  so  stated  in  the  deed ;  it  was  not 
sufficient  to  state  that  it  was  paid  by  the  prin- 
cipal.   Dalmer  r.  Barnard,  7T.fi.  2&. 

But  if  the  consideration  of  an  annuity  be  paid 
to  the  agent  of  the  grantor,  the  name  of  such 
agent  need  not  be  inserted  in  the  annuity  deed. 
Crawfurd  v.  Phillip,  2  N.R.141 ;  9  Ves.  jun. 
215. 

Although  where  it  was  paid  by  the  clerk  of  the 
bankers  of  the  grantee  s— Held,  that  the  name  of 
such  clerk  ought  to  be  stated  in  the  deed.  Askew 
v.JModb-etMN.R.214. 

If  a  bond,  and  warrant  of  attorney  to  confess 
judgment,  be  given  to  secure  an  annuity,  the 
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warrant  of  attorney  need  not  express  the  con- 
sideration, if  the  bond  do.  Hodges  v.  Money,  4 
T.R.500. 

If  a  bond  to  secure  an  annuity  contain  a  recital 
of  the  payment  of  the  consideration,  and  the 
annuity  has  been  paid  for  several  years,  the  ac- 
tual payment  of  the  consideration  will  be  pre- 
sumed though  there  be  no  receipt  indorsed,  and 
though  the  subscribing  witness  have  no  recollec- 
tion of  the  subject  I&slam  v.  Diggles,  1C.&.F. 


The  court  of  C.  P.  set  aside  the  securities  for 
an  annuity  after  a  lapse  of  six  years,  for  two  of 
which  it  had  been  paid,  on  the  ground  that  the 
eonsideratioa  money  old  not  belong  to  W.,  as 
slated  in  the  securities,  but  to  G;  and  that  the 
name  of  the  person  on  whose  behalf  the  money 
was  paid  was  not  truly  set  forth  in  the  receipt 
thereon,  C  being  alive,  and  haying  claimed  the 
consideration  money  and  the  annuity  as  his  own. 
Williams  y.Heckin,  8  Taunt  435. 

3.  Actions  on. 

Debt  will  lie  for  an  annuity  granted  by  the  de- 
fendant to  the  plaintiff  in  consideration  of  faith- 
ful services  for  life.  Hope  v.  Coleman,  2  Wils. 
221. 

Debt  does  not  lie  for  the  arrears  of  an  annuity 
issuing  out  of  lands,  and  payable  to  the  annui- 
tant for  life,  although  it  is  not  atated  in  the  de- 
claration that  the  grantor  had  a  freehold  in  the 
premises  out  of  which  it  was  payable;  as  it  must 
be  inferred  that  he  had  such  an  interest  where 
nothing  appears  to  the  contrary.  Kelly  y.  Clubbe, 
6  Moore,  335;  3  R  &  B.  130. 

Debt  does  not  lie  at  the  common  law,  nor  by 
statute  8  Ann.  c  14,  for  the  arrears  of  an  annuity 
or  yearly  rent  devised  payable  out  of  lands  to  A. 
daring  the  life  of  B.,  to  whom  the  lands  are  de- 
vised for  life,  B.  paying  the  same  thereout,  so 
long  as  the  estate  of  freehold  continues.  Webb 
v.  .figgs,  4  M.  <fc  S.  113. 

Bonds  for  the  payment  of  annuities,  or  of  mo- 
ney by  instalments,  are  within  the  equity  of  the 
statute  3  Anne,  c  16,  s.  13.  Wilkinson  v.  Jordan, 
1  TidcTs  Prac.  588. 

If  an  instalment  of  an  annuity  secured  by  bond 
be  not  paid  on  the  day,  the  bond  is  forfeited,  and 
the  penalty  is  the  debt  in  law.  Judd  v.  Evan*, 
ST.  R.  399. 

In  an  action  an  an  annuity  bond,  a  plea  stat- 
ing that  a  memorial  of  the  bond  had  been  inroll- 
ed, and,  after  reciting  the  memorial,  that  it  was 
not  a  good  and  sufficient  memorial  according  to 
the  form  of  the  statute,  without  stating  in  what 
psjtieolars  it  was  defective,  or  alleging  that  no 
other  memorial  had  been  inrolled,  is  bad  on  spe- 
cial demurrer.  Simmons  v.  Hunt,  1  Marsh.  155. 

Debt  on  bond  conditioned  for  payment  of  an 
annuity  of  1752.  quarterly,  during  the  life  of  Lady 
C;  pleas,  payment  of  the  annuity  at  the  days, 
and  payment  of  the  arrears  after  the  days  in  the 
condition;  replication,  that  the  defendant  did 
not  pay  the  annuity  or  the  arrears  in  manner 
and  form  as  defendant  alleged,  but  on  the  con- 


trary, plaintiff  suggested  that  during  the  life  of 
Lady  G.,  872.  10s.  for  two  quarterly  payments 
became  due  and  was  atill  in  arrear,and  concluded 
to  the  country :  on  demurrer,  the  court  of  C  P. 
seemed  to  think  the  replication  bad,  and  gave 
the  defendant  leave  to  amend  on  payment  of 
costs.    De  la  Rue  v.  Stewart,  2  N.  R.  363. 

Where,  to  debt  on  an  annuity  bond,  defendant 
pleaded  no  such  memorial  as  the  statute  requires, 
to  which  plaintiff  replied,  that  there  was  a  memo- 
rial which  contained  the  names  of  the  parties, 
etc.  and  the  consideration  for  which  the  annuity 
was  granted;  and  the  defendant  rejoined,  that  the 
consideration  was  untruly  alleged  by  the  memo- 
rial to  have  been  paid  to  both  obligors,  for  that  one 
of  them  did  not  receive  any  part  of  it :  rejoin- 
der held  bad,  first,  because  it  was  a  departure 
from  the  plea ;  secondly,  because  the  fact  alleged 
respecting  the  memorial  did  not  contradict  the 
replication;  for  the  consideration  might  have 
been  paid  to  the  other  obligor  on  account  of  him- 
self and  the  co-obligor,  or  to  a  stranger  for  them 
both.  Praed  v.  Cumberland  (Duchess),  4  T.  R. 
585.  Affirmed  in  Cam.  Scac.  2  H.  Black.  280. 

In  a  cognizance  justifying  the  taking  of  goods 
for  arrears  of  an  annuity,  the  plaintiff  pleaded 
that  a  memorial  of  every  deed,  bond,  instrument, 
and  assurance,  whereby  the  annuity  was  secured, 
was  not  duly  inrolled.  The  defendant  replied, 
that  a  memorial  of  every  deed,  &c,  whereby  the 
annuity  was  secured,  was  within  twenty  days  of 
the  execution  thereof  inrolled,  setting  out  the 
memorial  verbatim,  and  concluding  with  a  veri- 
fication by  record : — Held,  on  demurrer,  that  the 
conclusion  was  proper.  Richardson  v.  Tomkies, 
2  M.  &  Scott,  56 ;  9  Ring.  51. 

In  ejectment  upon  the  assignment  of  a  term 
to  secure  an  annuity,  a  proper  memorial  of  the 
annuity  deeds  will  be  presumed,  till  the  contrary 
be  shown.  Dot  d.  Griffin  v.  Mason,  3  Camp.  7 — 
Ellenborough. 


II.  Inrolment. 


1.  Necessity  for  Inrolment* 

(a)  Statutes. 

By  17  Geo.  3,  c.  26,  s,  1,  a  memorial  of  every 
deed,  bond,  instrument,  or  other  assurance, where- 
by any  annuity  or  rent-charge  should  be  granted 
for  one  or  more  life  or  lives,  or  for  any  term  of 
years,  or  greater  estate  determinable  on  one  or 
more  life  or  lives,  must,  within  twenty  days  of  the 
execution  of  such  deed,  bond,  instrument,  or  other 
assurance,  have  been  inrolled  in  Chancery,  other- 
wise the  instrument  was  to  be  null  and  void. 

By  sect.  2,  before  any  judgment  should  be  en- 
tered upon  any  warrantor  attorney  for  recovering 
or  securing  the  payment  of  any  annuity  or  rent- 
charge  then  already  granted,  and  before  execu- 
tion sued  out,  or  action  brought  on  such  judg- 
ment, a  like  memorial  must  have  been  inrolled. 

Sect  6,  provided  that  the  act  was  not  to  extend 
to  annuities  or  rent-charges  given  by  will  or  mar- 
riage settlement,  or  for  the  advancement  of  chil- 
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dren;  nor  to  annuities  or  rentcharges  secured 
upon  lands  of  equal  or  greater  annual  value, 
whereof  the  grantor  was  seised  in  fee  simple  or 
in  fee  tail  in  possession,  or  secured  by  the  actual 
transfer  of  Btock,  the  dividends  whereof  were  of 
equal  or  greater  value ;  nor  to  voluntary  annui- 
ties granted  without  regard  to  pecuniary  consi- 
deration ;  nor  to  annuities  or  rent-charges  grant- 
ed by  corporations,  or  under  any  authority  or 
trust  enacted  by  act  of  parliament ;  nor  to  annui- 
ties not  exceeding  10L,  unless  there  be  more  than 
one  from  the  same  grantor  to  or  in  trust  for  the 
same  grantee. 

[  This  statute  was  repealed  by  53  Geo.  3.  c,  141, 
and  other  enactments  substituted,  but  as  it  is  still 
applicable  to  all  annuities  granted  prior  to  the 
14lh  July  1813,  it  is  necessary  to  be  stated  as 
well  as  the  cases  determined  upon  it  By  the  sta- 
tute 53  Geo,  3.  c  141,  s.  2,  every  such  instrument 
as  above  specified  must  be  inrolled  within  thirty 
days  after  execution,  otherwise  it  is  null  and  void 
to  all  intents  and  purposes.  The  statute  also 
contains  an  exception  of  particular  annuities, 
precisely  similar  to  the  one  contained  in  the  17 
Geo.  3,  c  26,  except  that  the  annuities  secured 
on  landed  property  are  extended  to  freehold  or 
copyhold  or  customary  lands,  whether  in  Great 
Britain,  Ireland,  or  in  the  colonies ;  and  such  an- 
nuities of  which  the  grantor  had  no  notice,  are 
not  to  be  considered  with  respect  to  the  value : 
the  statute  also  uses  the  words  "  money's  worth" 
as  well  as  u  pecuniary  consideration,"  in  except- 
ing voluntary  annuities;  and  does  not  except 
annuities  under  102. 

(b)  As  regards  Nature  of  Instrument, 
What  are  Assurancesr  equiring  Inrolment.] — 
The  documents  required  to  be  inrolled  by  17 
Geo.  3,  c  26,  are  those  to  which  the  grantor  is  a 
party,  or  which  are  entered  into  by  a  third  per- 
son at  his  instance  and  requestor  on  his  behalf; 
therefore,  where  a  third  person,  unconnected  with 
the  grantor,  guaranteed,  in  consideration  of  a 
certain  commission,  the  payment  of  an  annuity 
to  the  grantee :— -Held,  that  such  guarantee  need 
not  be  inrolled.  SandUands  v.  Marsh,  2R& 
A.  673. 

A  bond  given  by  a  third  person,  to  secure  the 

payment  of  an  annuity,  must  be  registered  under 

the  annuity  act,  as  well  as  the  deeds  made  bv 

.  the  grantor  himself.    Rasher  v.  Hurdis,  5T.R. 
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real  estate,  need  not  be  inrolled.    Jackson  v.  Le- 
very  3  Bro.  C.  C  605. 

Quore,  whether  a  fine,  if  levied  before  the  me- 
morial is  inrolled,  is  an  assurance,  within  the 
meaning  of  the  annuity  act,  17  Geo.  3,  c.  26,  re- 
quired to  be  memorialized.  Bradford*.  Burland\ 
14  East,  453. 

It  is  not  necessary  that  the  admittance  on  sur- 
render of  copyholds  be  memorialized;  although 
the  surrenderee  were  admitted  immediately  on 
the  surrender.  Doe  d.  Naylor  v.  Stephens,  1 
Price,  3a 

Where  a  memorial  of  an  annuity  omitted  to 
register  certain  bonds,  whereby  the  grantor,  for 
whose  life  the  annuity  was  granted,  bound  him- 
self to  pay  the  grantee  a  certain  sum  if  he  went 
abroad  in  a  military  capacity  during  three  seve- 
ral years  following  the  grant  of  the  annuity  :— 
Held,  that  the  annuity  was  thereby  vacated ;  and 
the  court  set  aside  the  warrant  of  attorney,  and 
judgment,  given  amongst  other  instruments  for 

I  securing  the  annuity.    Chawner  v.  Whalcy,  3 
East,  500. 

A  policy  of  assurance  on  the  life  of  the  grantor 
of  an  annuity,  assigned  as  a  further  security  for 
the  annuity,  need  not  be  mentioned  in  the  me- 
morial, not  being  a  pecuniary  consideration 
within  the  meaning  of  the  statute  53  Geo.  3,  c 
141.  Faircloth  v.  Gurney,  2  M.  &  Scott,  829 ; 
9  Bing.  456,622;  1  Dowf.  P.C.  724 


Deeds  to  secure  annuities  are  within  the  an- 
nuity  act  as  well  as  deeds  granting  them.  Hood 
v.  Burlton,  2  Ves.  jun.  29 ;  4  Bro.  C.C.421:  S. 
P.  Bolton  (Duke)  v.  Williams,  4  Bro.  C.  C.  297; 
2  Ves.  jun.  154. 

The  statute,  however,  does  not  require  any 
thing  further  than  a  memorial  of  every  deed 
given  for  securing  an  annuity.  Richardson  v. 
Tbmkies,  2  M.&  Scott,  56;  1  Bing.  51. 

An  agreement  to  grant  an  annuity  is  not  with- 
in the  annuity  act  Nield  v.  Smith,  14  Ves.  jun. 
491. 

So,  a  memorial  of  a  contract  to  give  good  and 
sufficient  landed  security  for  payment  of  an  an- 
nuity, as  a  consideration  for  the  conveyance  of  a 


Assignment  of  Annuities.}— An  annuity  bond 
was  assigned  to  secure  another  annuity  of  less 
amount :  the  court  of  C  P.  held  that  the  second 
annuitant  was  not  bound  to  inrol  a  memorial  of 
the  first  bond.  Hendersons. GUncairn  (Countess,) 
2  Taunt  235. 

So,  also,  where  there  is  a  memorial  inrolled  of 
all  the  original  securities,  it  is  not  necessary  thai 
there  should  be  also  one  of  the  assignment  of  an 
annuity.  Dixon  v.  Birch,  2  H.  Black.  307.  And 
see  Bromley  v.  Greatheaa\  2  H.  Black.  307,  n. 
But  see  Bolton  (Duke)  v.  WiUiams,  2  Ves.  jun. 
139;  4  Bro.  C.C.  297. 

Instruments  of  further  Charge.}— An  annuity 
being  duly  registered  according  to  the  statute  17 
'Geo.  3,  c  26:— Held,  it  was  not  necessary  that 
an  equitable  mortgage  taken  as  a  further  security 
at  a  subsequent  period  should  be  registered.  12* 
parte  Price,  Buck,  22 ;  3  Madd.  133. 

Where  A.  granted  an  annuity  secured  by  bond 
and  warrant  of  attorney,  and  two  years  after  de- 
posited a  lease  as  a  further  security  fbr  the  pay- 
ment of  the  annuity :— Held,  that  the  subse- 
quent security  need  not  be  inrolled*    Id, 

An  annuity  granted  by  A.  to  B^  and  which 
was  regularly  registered,  was  redeemed  by  virtue 
of  a  clause  of  redemption  in  the  deeds,  when  the 
deeds  were  delivered  up  to  the  grantor  uncancel- 
led; and  he  and  the  attorney  for  the  grantee 
agreed,  that  if,  at  any  future  time,  the  former 
should  wish  to  borrow  money  on  the  same  terms, 
those  deeds  should  be  given  as  a  security:  on  ft 
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subsequent  application  by  the  grantor,  the  attor- 
ney advanced  the  same  money  on  having  the 
same  deed*  delivered  to  him ;  bnt  because  this 
re-grant  of  the  annuity  was  not  registered,  the 
court  set  aside  the  annuity,  and  ordered  the  deeds 
to  be  cancelled,  &c    Hammond  v.  Foster y  5  T. 

A,  by  two  several  deeds,  granted  to  B.  two  an- 
nuities charged  on  certain  estates  of  which  A. 
was  tenant  for  life,  and  further  secured  by  war- 
rant of  attorney,  and  an  insurance  on  the  life  of 
A-,  and  memorials  of  these  annuities  were  duly 
inrotied.  Afterwards,  by  deed,  A*  granted  an- 
other annuity  to  B.  charged  upon  the  same  es- 
tates, and  also  upon  another  estate  to  which  A. 
was  likewise  entitled,  and  effected  a  further  in- 
surance on  his  life.  By  this  deed  A.  also  charged 
the  two  former  annuities  upon  the  last-mentioned 
estate.  And  he  conveyed  his  interest  in  all  the 
eataUi  to  a  trustee  in  trust  for  securing  the  three 
annuities.  The  three  annuities  were  further  se- 
cured by  a  covenant  in  this  deed,  on  the  part  of 
the  grantor,  to  authorize  and  permit  his  deputy 
in  an  office  held  by  him  to  pay  a  yearly  sura  to- 
wards the  annuities ;  and  by  a  covenant  for  pay- 
ment of  extra  premiums  of  insurance.  A  memo- 
rial of  the  grant  of  the  last-mentioned  annuity 
was  inroUed,  bnt  no  further  or  additional  memo- 
rial was  inrolled  as  to  the  two  first-mentioned 
annuities,  with  regard  to  the  charge  of  them  on 
the  additional  estate,  and  the  additional  securities 
for  them  contained  in  the  last-mentioned  deed ; 
nor  in  the  memorial  inrolled  of  the  third  annuity 
was  any  notice  taken  of  the  additional  securities 
for  the  two  first  annuities : — Held,  that  it  was  not 
m  r  ii  am  1 1  under  the  annuity  act  to  inrol  any  me- 
morial of  the  further  or  collateral  securities  for 
the  two  first  annuities.  Aston,  v.  Qwinnell,  3  Y. 
&J.136. 


Other  Coses.}— -Where  tenant  for  life  convey, 
ed  estates  to  trustees  for  ninety-nine  years,  if  he 
should  so  long  live,  in  trust  to  raise  money  by 
the  grant  of  annuities  for  his  life ;  and  afterwards 
be  and  the  trustees  granted  an  annuity  to  one  by 
deed,  reciting  the  former  conveyance  to  the  trus- 
tees ;  it  is  not  necessary  to  inrol  a  memorial  of 
the  tnvtdeed.  CTCalloghan  v.  Ingilby,  ( Bart.\ 
9  East,  135. 

Where  Judgment  had  been  entered  up  on  a 
warrant  of  attorney  to  secure  an  annuity,  it  was 
set  aside  because  there  was  no  memorial,  though 
it  was  omitted  at  the  request  of  the  grantor ;  and 
the  court  refused  to  take  the  warrant  of  attorney 
off  the  file.     Anon.  2  Chit  34. 

By  3  Geo.  4.  c.  92,  s.  2,  reciting,  that  doubts 
had  arisen  whether,  under  the  53  Geo.  3,  c.  141, 
the  omission  to  introl  any  one  of  the  assurances 
does  not  vitiate  the  whole  transaction,  notwith- 
standing the  inrolment  of  another  instrument,  it 
is  enacted,  that  every  instrument  granting  on 
annuity,  of  which  a  memorial  shall  be  inrolled, 
notwithstanding  the  omission  to  inrol  any  other 
instrument  for  securing  such  annuity,  shall  be 
valid :  provided,  t.  3,  that  no  additional  vailidity 
is  given  in  such  case  to  the  instrument. 

VOL.  I.  L 


(e.)  As  regards  the  Consideration. 
Pecuniary  Consideration  under  stat.  17  Geo,  3, 
c.  26.] — The  annuity  act,  17  Geo.  3,  c  26.  as  ap- 
pears from  the  whole  purview  of  it,  is  confined 
throughout  to  annuities  granted  upon  pecuniary 
consideration,  though  the  first  clause,  in  the 
terms  of  it,  requires  a  memorial  of  every  annuity 
bond,  &c.  to  be  inrolled :  it  is  not  enough  there- 
fore, for  the  defendant  to  plead  generally  to  an 
action  on  a  bond  conditioned  for  tho  payment  of 
an  annuity,  the  consideration  whereof  docs  not 
appear  upon  tho  face  of  the  bond  or  condition  sot 
forth  upon  oyer,  that  it  was  scaled  and  delivered 
after  the  passing  of  the  act,  and  that  no  memorial 
of  it  was  inrolled,  without  showing  that  the  con- 
sideration was  pecuniary ;  but  such  general  plea 
is  bad  on  demurrer.  Horn  v.  Horn,  7  East,  529 ; 
3  Smith,  522. 

Under  that  statute  the  consideration  must  be 
something  paid  in  order  to  render  registration  ne- 
cessary.    Crespigney  v.  Wittenoom,  4T.R.790. 

The  following  are  cases  under  17  Geo.  3,  c.  26, 
in  which  it  was  held,  that  no  memorial  was  ne- 
cessary, the  consideration  not  being  a  pecuniary 
consideration  within  the  statute : — 

Grantee's  giving  up  business  to  grantor.  Cres- 
pigney  v.  Wittenoom,  4  T.  R.  790. 

Grantee's  resigning  situation  as  master  of  an 
academy.    Hutton  v.  Lewis,  5  T.  1^.  639. 

Even  though  there  was  also  an  agreement  to 
assign  furniture  at  an  appraised  value,  and  to 
lend  money  at  interest    Id. 

Grantee  (a  mother)  selling  her  business  and 
advancing  the  proceeds  with  other  money  to 
grantor  (her  son),  to  set  him  up  in  business,  it 
not  appearing  that  the  annuity  was  stipulated 
for  at  the  time  of  the  advance.  Hick  v.  Keats  {in 
error),  6  D.  &  R.  68;  4  B.  &  C.  69 ;  5  Moore, 
629. 

Grantee's  resigning  her  lands  and  freehold 
premises  to  grantor,  though  part  of  the  consi- 
deration was  book-debts  and  stock  in  trade. 
Doe  d.  Johnston  v.  Phillips,  1  Taunt.  356. 

Freehold  Consideration  under  17  Geo.  3,  e.  26.] 
— An  annuity,  secured  on  lands  in  fee  of  equal 
annual  value,  need  not  be  registered  under  the 
statute,  though  the  annuity  was  also  secured 
upon  leasehold  property.  Ex  parte  Michelle  2 
East,  137. 

A.,  who  was  tenant  for  life,  with  remainder  to 
trustees,  &c.  remainder  to  his  first  and  other 
sons  in  tail,  remainder  to  himself  in  fee,  suffered, 
together  with  B.,  bis  only  son,  a  recovery,  and 
declared  the  uses  to  such  person,  and  for  such 
estate,  &c,  as  they  should  jointly  appoint ;  they 
jointly  granted  an  annuity,  and  appointed  and 
granted  the  lands  to  C.  for  a  term  of  years  in 
trust  for  the  grantee : — Held,  that  thiercasc  come 
within  the  exception  of  the  act.  Halsey  v.  Halts 
{Bart.)  7  T.  R.  194. 

An  equity  of  redemption  is  within  the  excep- 
tion in  that  act  Tucker  v.  Thurston,  17  Ves. 
jun.  131. 

So,  an  annuity,  granted  by  one  who  was  mort 
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gagor  in  fee  in  possession  of  lands  on  which  it 
was  secured,  of  greater  annual  value  than  the  in- 
terest of  the  mortgage,  is  within  the  exception, 
as  a  grant  of  an  annuity  by  one  who  was  seized 
in  fee  simple ;  the  seisin  in  fee  there  excepted, 
extending,  by  parity  of  reason,  to  equitable  as 
well  as  legal  estates.  Amhursi  v.  Skynner,  12 
East,  263. 

So,  of  one  who  was  seised  in  fee  tail  of  a  simi- 
lar equity  of  redemption.  Cummingy.  Twysden, 
12  East  272,  n.;  &  P.  Shrapnel  v.  Vernon,  2 
Bra  C.  C.  268. 

A  surety,  who  charges  his  estate  in  fee  simple, 
of  which  he  was  seised  in  possession  at  the  time 
of  granting  an  annuity,  with  the  payment  of  it, 
and  which  estate  is  of  greater  annual  value  than 
the  annuity,  is  a  grantor  within  the  meaning  of 
the  exception.  Darwin  v.  Lincoln,  5  B.  dt  A.  444 

Pecuniary  Consideration,  or  Money's  Worthy 
under  53  Geo.  3,  c.  141.]— The  statute  53  Geo.  3, 
c  141,  applies  only  to  annuities  granted  for  pe- 
cuniary consideration;  therefore,  where  by  the 
trusts  of  a  marriage  settlement,  a  father  agreed 
to  settle  10,0002.  upon  his  daughter,  in  trust,  to 
pay  the  interest  to  the  husband  during  his  life, 
and  the  father  died  without  having  paid  the  prin- 
cipal money  to  the  trustees;  and  the  husband 
having  agreed  with  the  executors  to  accept  5,000/. 
and  an  annuity  of  1252.  for  life,  in  lieu  of  the 
10,000/. : — Held,  that  such  annuity  did  not  re- 
quire inrolment  Blake  v.  AUersott,  4  D.  &  R. 
549;  2B.&C.875. 

Nor  does  a  bond  require  inrolment  under  that 
statute,  which  recites  in  the  condition,  that  the 
plaintiff  was  entitled  to  an  interest  in  certain 
veins  of  coal  for  his  life,  and  that  he,  by  inden- 
tures of  even  date  therewith,  had  assigned  sach 
interest  to  the  defendants,  who,  in  consideration 
thereof,  had  agreed  to  pay  him  an  annuity  for 
his  life,  and  for  the  payment  of  which  the  bond 
was  conditioned.  James  v.  James,  5  Moore,  479 ; 
2  B.  &  B.  702;  &  P.  Harrison  v. Smitheringale, 
5  Moore,  481. 

Where  there  is  a  fair  and  bona  fide  sale  of  an 
interest  in  land,  and  the  consideration  in  part  or 
in  whole  is  an  annuity  to  be  paid  to  the  vendor, 
the  consideration  for  granting  such  annuity  is 
not  a  pecuniary  consideration,  or  money's  worth, 
within  the  meaning  of  the  statute.    Id. 

An  annuity  of  10/.  was  granted  by  a  son  to  his 
parent,  in  consideration  of  their  giving  up  to  him 
a  farm  they  had  occupied,  and  the  stock  on  it 
worth  300/. : — Held,  that  the  annuity  need  not 
be  inrolled.  Tetley  v.  Tetley,  4  Bing.  214;  12 
Moore,  441. 

A.  being  indebted  to  B,  it  was  agreed  between 
them,  that,  in  lieu  of  payment,  A.  should,  by 
bond,  secure  the  payment  of  an  annuity  to  B.'s 
widow,  after  his  decease,  during  the  joint  lives  of 
A.  and  the  widow.  B.  died  in  1825,  and  in  1828 
A.  executed  an  annuity  deed,  pursuant  to  the 
agreement : — Held,  that  the  deed  did  not  require 
inrolment   Frost  v.  Frost,  3  B.&.Adol.  612,  n. 

Freehold  Consideration  under  53  Geo.  3,  c.  141.] 


—By  the  annuity  act,  53  Geo.  3,  e,  141,  s.  10,  no 
inrolment  is  necessary  where  the  annuity  is 
charged  on  freehold  or  copyhold  lands  equal  to 
it  in  value,  over  and  above  any  other  annuity 
charged  and  secured  on  such  lands,  tiuch  M  other 
annuity,"  to  be  within  the  meaning  of  the  act, 
must  be  directly  and  specifically  charged  on  the 
lands,  not  merely  secured  in  a  manner  which 
may,  by  possibility,  affect  them,  as  by  judgment 
entered  up  on  a  warrant  of  attorney.  Waljord  v. 
Marchant,  2  B.  &  Adol.  315. 

Transfer  of  Stock  under  both  Statutes.}— An- 
nuities secured  by  the  transfer  of  stock  are  except- 
ed by  both  statutes,  and  require  no  inrolment; 
but  this  only  extends  to  those  cases  where  an  ac- 
tual transfer  of  the  stock  is  made  for  the  purpose 
of  securing  the  annuity :  therefore,  if  An  who  m 
entitled  for  life  to  the  dividends  in  certain  stock 
standing  in  the  names  of  trustees,  grant  an  annui- 
ty to  Bn  payable  out  of  the  dividends,  and  em- 
power those  trustees  to  pay  Bn  the  annuity  must 
be  registered.  Hudson  v.  Skinner,  6  T.  R.  596; 
S.  P.  Duff  v.  Atkinson,  8  Ves.  jun.  577. 

The  want  of  a  memorial  is  no  objection,  if  it 
be  not  shown,  by  the  party  seeking  to  set  aside 
the  annuity,  that  the  transfer  was  only  a  colour 
for  an  advance  of  money,  to  be  raised  by  sale  of 
the  stock.  Cumberland?.  KeUey,  3  B.  &  AdoL 
602. 

A  bona  fide  sale  of  dividends  of  stock  is  not 
within  the  act  17  Geo.  3,  c.  26.  Browne  v.  Like, 
14  Ves.  jun.  302. 

So  an  annuity,  granted  in  consideration  of  a 
reversionary  interest  in  stock,  need  not  be  inroll- 
ed.   Breton  v.  Dowthwaite,  1  Madd.  446. 

But  an  assignment  of  150/.,  part  of  the  divi- 
dends of  a  sum  of  stock,  of  which  the  vendor  was 
entitled  for  life,  with  a  proviso  that  the  purchaser 
should  not  receive  any  part  of  the  dividends  then 
growing  due,  but  a  proportionable  part  of  the 
X50L,  is  a  grant  of  an  annuity  to  that  amount,  and 
must  be  inrolled.  Charretie  v.  Vause,  1  Sim.  153. 

An  annuity  secured  on  dividends  of  stock, 
standing  in  trust,  among  other  things,  for  the 
grantor  for  life,  is  not  within  the  exception  in  the 
acts.    Dupuis  v.  Edwards,  18  Ves.  jun.  358. 

So  is  a  grant  of  a  certain  sum  out  of  dividends, 
to  which  a  feme  covert  is  entitled  to  her  separate 
use,  and  must  therefore  be  inrolled.  Hood  v. 
Burlton,*  Bro.  C.  C.  121 ;  2  Ves.  jun.  29. 

2.  Time  and  Manner  of  Inrolment. 

The  first  section  of  the  17  Geo.  3,  c.  26,  re- 
quiring deeds,  Ate,  to  be  inrolled  within  20  days 
of  the  execution,  &c^  means  within  20  days  ex- 
clusive of  the  day  of  execution.  Ex  parte  Foils*, 
5  T.  R.  283. 


A  memorial  inrolled  within  30  days  after 
cution  of  the  deed  by  the  grantee,  under  53  Geo. 
3,  c  141,  is  good,  though  inrolled  before  execu- 
tion by  the  grantor.  Flight  v.  Buchridge,  3  Bing. 
215;  11  Moore,  28;  S.  C.  (in error),  9D.4& 
113;  6B&C.49. 

It  is  not  necessary  that  an  annuity  deed  should 
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be 
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by  til  the  parties  to  it,  before  the 
is  inrolled,  pursuant  to  that  statute. 


A  trustee  under  an  annuity  deed  executes 
after  the  memorial  has  been  unrolled ;  a  memo- 
rial of  his  subsequent  execution  need  not  be  in- 
rolled.  D*e(LL>tUg*lv.lbUowiyyl  Stark.  431 
—-Ellen  borough* 

If  a  correct  memorial  of  an  annuity  deed  be 
incorrectly  inroUed  lor  a  time,  and  after  some 
yean  the  officer  of  the  inrolroent  office  discover 
and  rectify  the  error  before  any  proceeding*  had 
to  vacate  the  annuity,  the  court,  finding  the  in- 
raiment  right  when  they  call  for  it,  win  not  in- 
quire when  the  entry  was  made.  Garrick  v. 
Williams,  3  Taunt  540. 

But  it  is  a  high  misprision  in  an  officer  to  alter 
the  inrolroent  without  the  sanction  of  the  court 
of  Chancery.    Id. 

Quaere,  wfiether  it  be  sufficient  for  the  grantee 
of  an  annuity  to  carry  a  memorial  to  the  inrol- 
ment  office  and  pay  for  it,  without  insisting  him- 
■elf  on  seeing  it  inrolled,  and  comparing  the  in- 
raiment  with  the  original  memorial.    Id. 

By  53  Geo.  3,  c  141,  a.  5,  copies  of  instruments 
securing  annuities  may  be  obtained  at  the  inrol- 
nsent  office,  and  the  delivery  of  them  enforced 
by  a  summons  before  a  judge,  to  whom  power  is 
given  to  make  orders  for  production. 

3.  What  must  be  stated  in  the  Memorial, 

(a)  Statutes. 

The  17  (Tee.  3,  c.  26,  required  the  memorials  to 
state  the  day  of  the  month  and  year  when  the 
deed,  bond,  instrument,  or  other  assurance,  bore 
date,  the  names  of  all  the  parties,  and  for  whom 
any  of  them  were  trustees,  and  the  names  of  all 
the  witnesses;  the  annual  sum  to  be  paid,  and 
the  names  of  the  persons  for  whose  life  or  lives 
the  annuity  was  granted,  and  the  consideration 
of  granting  the  same.    a.  1. 

The  53  Ires.  3,  c  141,  repealing  that  statute, 
requires  a  memorial  of  the  date  of  every  deed, 
bond,  instrument,  or  other  assurance,  of  the 
names  of  all  the  parties,  and  of  all  the  witnesses 
thereto,  and  of  the  person  or  persons  for  whose 
file  or  lives  the  annuity  shall  be  granted,  and  of 
the  person  or  persons  by  whom  the  same  is  to  be 
beneficially  received,  the  pecuniary  consideration 
the  same,  and  the  annual  sum  to  be 
;  and  gives  a  form  in  which  these  circum- 
with  such  alterations  as  may  be  requir- 
ed, must  be  stated,    a.  2. 

The  3  Geo.  4,  e.  92,  reciting  that  doubts  have 
as  to  the  construction  of  the  last  statute, 
that  no  further  or  ether  description  of  the 
witness  or  witnesses  to  any  deed, 
bond,  instrument,  or  other  assurance,  whereby 
any  annuity  or  rent-charge  is  or  may  be  granted, 
is  required  in  the  memorial  thereof  besides  the 
names  of  all  such  witnesses. 

And  lytkel  Geo.  4,  c.  75,  reciting  still  further 
doubts,  it  is  enacted  and  declared,  that  by  the  53 
Gee,  3,  c  14L,  no  further  or  other  name  or  names 
of  the  subscribing  witnesses  to  instruments, 
annuities  arc  granted,  is  or  are  required 


in  the  memorial  thereof,  besides  the  names  of  all 
such  witnesses,  as  they  shall  appear  signed  to 
their  attestations  respectively  of  the  execution  of 
such  instruments. 

(6)  As  to  Witnesses. 

Under  statute  17  Geo.  3,  e.  26.]— By  statute 
17  Geo.  3,  c  26,  the  memorial  ought  to  state  the 
names  of  the  witnesses  to  the  respective  instru- 
ments by  which  the  annuity  is  secured ;  stating 
that  all  the  instruments  were  attested  by  A^  R, 
and  C,  or  one  of  them,  was  considered  not  suffi- 
cient   Hart  v.  Lovelace,  6  T.  R.  471; 

It  was  not  necessary  that  the  memorial  should 
contain  the  Christian  names  of  the  attesting  wit- 
nesses at  full  length;  and  the  memorial  was 
sufficient  if  it  stated  them  as  they  appeared 
signed  to  the  attestation  of  the  deed.  Philips  v. 
Const,  3  Russ.  267 ;  S.  C.  nom.  Const  v.  Phillips, 
4D.&R.344. 

In  this  case  the  court  of  K.  B.  refused  to  set 
aside  the  annuity  granted  nearly  twenty  years 
since.    Id. 

Where  the  memorial  stated,  that  "  the  bond, 
warrant  of  attorney,  AW,  given  to  secure  the  an- 
nuity, were  witnessed  by  rour  persons,*'  it  meant 
that  each  of  them  was  so  witnessed;  and  when  it 
appeared  by  the  answer  on  oath  of  the  assignee 
of  the  grantee,  that  three  of  the  instruments  were 
attested  by  two  persons  only,  the  court,  on  ap- 
plication, though  at  the  distance  of  near  20 
years,  and  after  the  principal  parties  and  wit- 
nesses to  the  transaction  were  dead,  set  aside  the 
warrant  of  attorney.  Ex  parte  Makreth  (Knt.), 
2  East,  563. 

At  the  time  of  executing  an  annuity  deed,  one 
R.  W.,  the  agent  of  J.  C ,  the  grantee,  entered 
into  an  agreement  for  redemption,  beginning 
thus: — "Memorandum — I  undertake  and  agree," 
&c.;  and  concluding,  **  Witness  my  hand,  R.  W., 
agent  for  J.  Cj"  the  memorial  stated  that  J.  C. 
entered  into  an  agreement  by  R.  Wn  his  agent, 
and  that  it  was  witnessed  by  R.  W.: — Held,  that 
the  memorial  was  sufficient    Cater  v.  Hoste,  2 

B.  &  P.  557. 

So  it  was  sufficient  to  state  that  the  securities 
were  executed  •*  in  the  presence  of  T.  C.  of"  etc., 
without  expressing  that  he  subscribed  his  name 
as  an  attesting  witness.  Wallis  v.  Lade,  4  Taunt 
761. 

Where  the  memorial  of  a  deed  between  A., 
Bt,  and  C,  stated  that  it  was  executed  by  A.  and 

C.  in  the  presence  of  E.  and  F.,  it  was  no  ob- 
jection that  B.  also  executed  it  in  the  presence  of 
the  same  parties ;  for  it  was  sufficient  if  the  me- 
morial stated  all  the  subscribing  witnesses,  with- 
out specifying  what  signatures  they  respectively 
attested.    Orton  v.  Knight,  3  B.  &  P.  153. 

An  omission  in  the  memorial  of  the  names  of 
witnesses  to  the  execution  by  the  trustees  of  a 
grant  of  freehold  estates,  to  secure  an  annuity, 
was  held  no  objection,  provided  the  deed  was  in 
fact  executed  by  the  trustees,  and  in  the  presence 
of  the  witnesses  who  attested  the  execution  of 
the  several  cestuis  que  trust,  and  such  execution 
and  attestation  appeared  accordingly  on  referring 
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to  the  deed.    Doe  d.  Nayior  v. Stephens,  1  Price, 

38. 

Where  the  witnesses  to  the  indenture  and  to 
the  warrant  of  attorney  were  the  same  persons,  it 
was  sufficient  to  state  them  as  witnesses  to  the 
former  instrument,without  repeating  their  names 
as  witnesses  to  the  warrant  of  attorney.  Brawn 
v.  Rose,  1  Marsh,  478 ;  6  Taunt  124 

And  even  though  the  omission  had  been  fatal 
to  the  warrant  of  attorney,  the  other  parts  of  the 
assurance  would  not  have  been  affected  by  it.  Id. 
And  see  3  Geo.  4,  c.  92,  s.  2. 

It  was  not  necessary  to  state  in  the  memorial 
the  names  of  the  attorneys  who  were  authorized 
to  enter  up  judgment  on  the  warrant  of  attorney. 
Id. 

Under  53  Geo.  3,  c.  141.]— By  the  53  Geo.  3, 
c.  141,  the  memorial  must  contain  the  descrip- 
tion and  places  of  residence  of  the  witnesses  to 
the  annuity  deed.  Darwin  v.  Lincoln,  5  B.  &  A. 
444. 

And,  therefore,  where  the  subscribing  witness 
to  a  warrant  of  attorney,  given  as  a  collateral 
security  to  secure  an  annuity,  was  described  in 
the  memorial  as  "  C.  R.  clerk  to  W.  A.  of  Gt 
M.-St.  in  the  county  of  M.;"  it  was  held,  that 
the  memorial  in  this  respect  was  not  a  compli- 
ance with  the  second  section  of  the  statute,  as 
C.  R.  did  not  reside,  but  only  attended  at  the 
office  at  Gt  M.-St.  at  the  time,  and  the  warrant 
of  attorney  was  set  aside.  Smith  v.  Pritchard,  1 
D.&R.374;  5B.  &A.717. 

So  where  the  memorial  described  one  of  the 
subscribing  witnesses  to  the  warrant  of  attorney 
by  the  initial  of  his  christian  name,  instead  of 
setting  it  out  at  length : — Held,  not  to  be  a  com- 
pliance with  the  statute ;  and  the  court  ordered 
the  warrant  of  attorney  for  securing  such  annuity 
to  be  set  aside.  Cheek  v.Jefferies,  3  D.  &  R.  185; 
2  B.  &  C.  1 :  &  P.  Metcalfe  y.Strathmore  (Earl,) 
7  D.  &  R.  773 ;  &  C.  nom.  Metcalfe  v.  Bowes, 
5  B.  &  C.  258. 

The  statute  requires  all  the  names  of  the  wit- 
nesses to  be  set  out  with  such  certainty  that  they 
may  be  found,  if  required,  to  give  evidence  of  the 
due  execution  of  the  instruments.    Id. 

But,  although  by  the  schedule  of  that  statute, 
it  is  required,  that  the  witnesses  shall  be  de- 
scribed in  the  memorial  of  an  annuity  as  E.  F. 

of ,  and  G.  H.  of ;  where  the  wit- 

nesses  to  the  deeds  for  securing  the  payment  of 
an  annuity  were  attorney's  clerks : — Held,  that 
they  were  properly  described  as  "  E.  F.  and  G. 
H.,  clerks  to  J.  G.  of  C-street,  in  the  county  of 
M.,"  being  the  place  where  the  latter  carried  on 
his  business  as  an  attorney;  and  that  it  was  not 
necessary  to  describe  them  as  of  their  residence 
or  place  of  abode.  St  John  v.  Champneys  {Bart.,) 
7  Moore,  382 ;  1  Bing.  77.  And  see  stat  3  Geo. 
4,c92. 

Where  the  memorial  described  one  of  the  sub- 
scribing witnesses  as  "G.  M.  Dance,  of  Cursitor* 
street,  in  the  county  of  Middlesex,  attorney  at 
law,"  without  setting  out  his  christian  names  at 
foil  length,  in  compliance  with  the  statute: 


Held,  a  fatal  objection  in  ejectment  for  the  pre* 
mises  on  which  the  annuity  was  secured.  Doe  d. 
Fox  v.  Bromley,  6  D.  &  R.  292. 

If  the  witnesses  to  the  deed  are  accurately  de- 
scribed in  the  memorial,  it  is  sufficient,  though 
they  did  not  see  the  parties  execute.  Flight  ▼. 
Buckridgt,  3  Bing.  215 ;  11  Moore,  28 ;  &  C.  (in 
error)  6  B.  &.  49  ;  9  U.  &  R.  113. 

If  the  names  of  all  the  witnesses  to  the  deed 
are  inserted  in  the  memorial,  that  is  sufficient, 
without  specifying  the  parties  by  whom  the  deed 
was  executed  in  their  presence.    Id. 

(c)  Description  of  Instrument  generally. 

An  indenture  releasing  one  annuity,  and  grant- 
ing another,  is  well  described  in  the  memorial  as 
"a  grant  of  annuity,"  within  the  53  Geo.  3,  c.  141, 
s.  2.  Crowther  v.  Wentworth,  9  D.  &  R.  266 ;  6 
B.  &  C.  306. 

An  annuity  deed  is  properly  described  in  the 
memorial  as  a  M  grant  of  an  annuity,11  though  it 
also  contains  an  assignment  of  stock  as  a  secu- 
rity. Browne  t.  Lee, 6  B.  &  C.  689;  9  D.&  R. 
701. 

Where  the  memorial  described  the  instrument 
by  which  it  was  secured  as  "  an  assignment  of 
certain  hereditaments,"  and  it  appeared  that  the 
instrument  was  in  fact  an  under-lease : — Held, 
that,  in  popular  language,  such  instrument  was 
sufficiently  described.  Butler  v.  Capel,  3  D.  &. 
R.  485 ;  2  B.  &  C.  251.  And  see  Wyatt  v.  Ban, 
dell,  Id  Ves.jun.435. 

Under  the  bead  "  Nature  of  the  Instrument," 
in  the  memorial,  an  annuity  deed  was  described 
as  an  u  assignment  of  dividends,  and  annuity 
deed  to  secure  the  same : — Held,  that  this  was 
not  so  incorrect  as  to  invalidate  the  memorial. 
Cane  v.  Lovelace,  2  B.  &  Adol.  767. 

A  memorial,  under  17  Geo.  3,  c.  26,  of  a  bond, 
stating  that  A.  &.  B.  severally  became  bound, 
is  not  sufficient  in  law,  if  the  bond  be  joint  as 
well  as  several.      Willey  v.  Cawthome,  1  East, 

39a 

If  it  merely  recite  a  bond  as  binding  the  ob- 
ligor only,  it  is  not  cured  by  reciting  the  condi- 
tion to  be  for  payment  by  the  heirs  of  the  ob- 
ligor.   Purling  v.  Parkhurst,  2  Taunt  237. 

The  first  part  of  a  memorial  stating  a  bond,  by 
which  certain  persons  became  bound  to  the 
grantee,  may  be  explained  by  a  subsequent  part 
setting  forth  another  bond,  in  which  the  first  is 
recited  as  a  joint  and  several  bond ;  such  recital 
not  being  inconsistent  with  the  preceding  alle- 
gation, but  only  explaining  what  was  before  left 
short  in  the  description  of  the  first  bond.  Coar* 
v.  Giblett,  3  East,  461.  And  see  4  East,  85 ;  4 
Esp.231. 

Nor  is  it  an  objection  that  it  does  not  state 
that  the  grantor  had  bound  his  heirs,  &c  ac- 
cording to  the  deeds.  Jackson  v.  Milsentovn 
(Lord,)  1  Marsh.  533;  6  Taunt  189;  &  P.  4 
Taunt  346.  But  see  Horwood  v.  Underkiil, 
contra,  10  East,  123;  3  M.  &  8,82;  4  Taunt. 
346;  10  Yes.  jun.  209. 
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It  w  no  objection  that  it  states  the  deeds  to 
have  been  executed  on  or  about  such  a  day,  when 
in  fact  thej  were  executed  on  that  day.    Id 

So,  if  the  consideration  be  alleged  in  the  deed 
to  have  been  paid  on  a  particular  day,  on  which 
day  it  was  paid  to  the  common  agent  of  both  par- 
ties, who  were  at  a  distance  from  each  other,  and 
by  him  paid  over  in  a  few  days  afterwards  to  the 
grantor  on  his  executing  the  deed :  this  is  a  suf- 
ficient allegation  of  the  time  of  payment  Crau- 
funi  v.  Phillip,  2  N.  R.  141 ;  9  Ves.  jun.  215. 


(rf)  Warrant  of  Attorney. 

Where  a  warrant  of  attorney  has  been  given 
to  confess  a  judgment,  to  secure  an  annuity,  to- 
gether with  other  securities,  the  memorial  must 
state  the  warrant  of  attorney,  as  well  as  the 
other  securities.  Davidson  v.  Foley  (Lord,)  2 
H.  Black,  12;  Bro-C.  C.598:  &  P.  Hopkins  v. 
WaUer,4T.R.463. 

In  this  respect  there  is  no  difference,  whether 
the  annuity  were  granted  before  or  after  the  pass- 
ing  of  the  annuity  act,  17  Geo.  3,  c  26.  Id. 

Bat  a  judgment  on  a  warrant  of  attorney,  given 
together  with  a  bond  to  secure  an  annuity,  need 
not  be  inserted  in  the  memorial,  though  it  be 
entered  up  before  the  memorial  is  registered. 
Skersan  r.  Oxlade,  4  T.  R.  624:  &  P.  Richard- 
«m  t.  7omJta«,2  M.  &  Scott,  56;  9  Bing.  51. 

But  if  the  only  security  had  been  a  judgment 
actually  entered  up,  perhaps  it  would  have  been 
within  the  act.   la.    And  tee  Ranger  v.  Chester' 
JUld  (E*rl\  5M.&S.2. 

In  the  memorial  of  a  warrant  of  attorney  to 
confess  judgment  as  a  collateral  security  for  an 
annuity,  it  is  unecessary  to  state  for  what  penal 
sum  it  authorizes  a  confession  of  judgment. 
Bmrber  v.  Gamson,  4  B.  &,  A.  281. 

It,  in  the  deed  securing  an  annuity,  it  be  de- 
clared that  the  judgment,  to  be  obtained  under  a 
warrant  of  attorney  given  at  the  same  time,  shall 
be  only  a  collateral  security  for  the  regular  pay- 
ment of  the  annuity,  and  that  no  execution  shall 
issue  thereon  till  default  made  in  the  payment 
for  14  days;  and  the  memorial  does  not  notice 
the  above  declaration,  and  in  setting  forth  the 
warrant  of  attorney,  only  states,  generally,  that 
•*  such  warrant  of  attorney  was  executed  for  the 
better  securing  the  payment  of  the  annuity,  as  in 
the  above  stated  deed  is  particularly  mentioned,11 
the  court  will  set  aside  the  annuity  for  such  de- 
fect. Cunningham  v.  Mackenzie,  2  B.  &  P.  598. 

Where  an  annuity  was  secured  by  bond  and 
warrant  of  attorney,  and  by  an  indenture  charging 
lands,  which  stated  the  annuity  to  be  granted  in 
consideration  of  1050Z.  paid  by  the  grantee  to  the 
grantor,  on  which  was  indorsed  a  receipt  for  the 
money  from  the  grantee  by  payment  of  T.  H. 
his  agent ;  and  the  indenture  also  contained  a 
proviso,  that  execution  should  not  be  taken  out 
upon  the  warrant  of  attorney  until  forty  days 
after  the  day  limited  for  the  payment  of  the  an- 
nuity ;  and  the  memorial  set  forth  the  bond  with 
its  date,  and  the  indenture  as  bearing  even  date 
therewith,  but  omitted  any  mention  of  the  pro- 


viso :— Held,  that  the  memorial  sufficiently  con- 
tained the  date  of  the  indenture,  and  need  not 
have  set  forth  the  priviso ;  and  that  the  receipt, 
coupled  with  the  indenture,  sufficiently  described 
the  person  by  whom  the  consideration  was  paid. 
Dot d.  Mason  v.  PhiUips, 5M.&&  369. 

A  memorial  need  not  state  the  defeasance  of 
a  warrant  of  attorney,  in  the  recital  of  that  in- 
strument, if  it  be  explicitly  set  out  in  the  recital 
of  the  deed.  Jackson  v.  Milsentotsn  (Lord),  1 
Marsh.  533;  6  Taunt.  189. 

But  when  a  bond  and  warrant  of  attorney, 
given  to  secure  an  annuity,  are  no  otherwise  no- 
ticed in  the  memorial  than  by  way  of  recital  Sn 
the  annuity  deed,  which  is  set  out ;  it  is  not  a 
sufficient  compliance  with  the  17  Geo.  3,  c.  26. 
Van  Braam  v.  Isaacs,  1  B.  &  P.  451. 

(e)  Clause  of  Redemption. 

The  memorial  of  an  annuity  granted  subse- 
quently to  the  statute  53  Geo.  3,  c.  141,  need 
not  state  that  the  annuity  was  redeemable  by  the 
grantor ;  nor  docs  the  schedule  in  that  statute 
require  the  name  of  the  party,  in  whose  favour 
the  warrant  of  attorney  is  given,  to  be  set  out. 
Yems  v.  Smith,  3  B.  &  A.  206. 

Previously  to  that  statute,  a  clause  of  redemp- 
tion, contained  in  the  body  of  an  annuity  deed, 
must  have  been  inserted  in  the  memorial.  Ap- 
pleby v.  Smith,  3  Anst.  365 :  &  P.  Greaves  v. 
Bainbridge,  3  Anst  870,  n^  Harris  v.  Slapleton, 
7  T.  R.  205. 

So  must  a  memorandum  indorsed  on  a  deed, 
importing  that  the  grantor  may  redeem  it  on  cer- 
tain terms.    Steadman  v.  Purchase,  6  T.  R.  737. 

But  a  concession  to  the  grantor  of  a  greater  fa- 
cility of  redemption,  made  at  a  time  subsequent 
to  the  original  ^rant  of  the  annuity  and  inrol- 
ment  of  memorial,  need  not  have  been  memo- 
rialized. Booth  v.  Druce,  4  Taunt  252. 

If  a  memorial  stated  a  proviso  to  repurchase, 
by  only  referring  to  the  deed,  and  stating  the  an- 
nuity to  be  redeemable,  u  on  such  notice,  terms, 
and  conditions  as  are  therein  expressed,  it  was 
not  sufficient    Ex  parte  Ansell,  1  B  &  P.  62. 

Where  a  power  to  redeem  upon  six  months' 
notice,  terminating  on  one  of  the  days  of  pay- 
ment, was  memorialized  as  a  power  to  redeem  at 
any  time  on  six  months1  notice,  the  misdescrip- 
tion was  fatal.  Tringham  v.  Btthune,  7  Taunt 
429. 

(/)  Other  Covenants. 

Under  17  Geo.  3,  c  26.] — A  covenant  that  the 
premises  assigned  to  the  trustee  to  secure  the 
annuity  should  bo  kept  insured  to  a  certain 
amount,  at  the  grantor's  expense ;  otherwise  the 
grantee  to  insure,  and  the  expense  to  be  charge- 
able upon  the  premises,  and  to  be  levied  in  the 
same  manner  as  the  annuity  itself,  was  sufficient- 
ly set  out,  by  stating,  "  that  the  grantor  would 
keep  the  premises  insured,  and,  in  default  there- 
of, that  the  grantee  might  keep  insured  the 
same,  as  therein  mentioned.1*  Bleamire  v.  Bar- 
fast,  2  Marsh.  204;  6  Taunt  504. ' 
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In  the  memorial  of  an  annuity  or  rent-charge, 
granted  bj  a  rector  or  vicar  oat  of  his  benefice,  it 
was  not  necessary  to  state  the  grantor's  cove- 
nant to  pay  the  annuity  or  rent-charge.  Mouys 
v.  Leake,  8  T.  R.  411. 

A  stipulation  that  the  trustee  should  permit 
the  grantor  to  take  the  rents  and  profits  until  de- 
fault in  the  payment  of  the  annuity,  and  that,  in 
case  the  annuity  should  be  in  arrear  for  sixty 
days,  the  trustee  might  enter  and  raise  sufficient 
to  satisfy  it,  and  suffer  the  grantor  to  take  the 
overplus  from  time  to  time,  is  not  sufficiently  de- 
scribed in  a  memorial,  stating  that  the  deed  con- 
tained the  usual  powers  of  entry  and  distress, 
and  perception  of  the  rents  and  profits  of  the  pre- 
mises, for  better  securing  and  enforcing  the  pay- 
ment of  the  annuity.  Dee  Enfant  y.  O'Brien^  3 
East,  559. 

The  grantor  of  an  annuity  was  required,  for 
further  security,  to  make  her  will,  and  deposit  it 
with  the  grantee ;  and  to  make  an  affidavit  that 
she  would  not  revoke  it ;  a  magistrate  having  re- 
fused to  let  her  swear  the  affidavit,  the  grantee 
retained  the  will ;  and  10/.,  which  bad  been  re- 
tained till  the  grantee  should  make  the  affidavit, 
were  then  paid  to  the  grantor.  The  memorial 
did  not  notice  the  will : — Held,  that  the  memo- 
rial was  therefore  bad,  but  that  the  10/.  was  not 
money  retained  within  section  4  of  the  statute 
17  Geo.  3,  c  26.  Ex  parte  Mackenzie,  4  Taunt 
323. 

It  was  not  sufficient  if  the  memorial  only 
stated  the  time  at  which  execution  might  be  sued 
out  by  words  of  reference  to  the  deed.  Orton  v. 
Knight,  3  B.  &  P.  153. 

Under  53  Geo.  3,  c.  141.] — It  was  not  neces- 
sary to  notice  in  the  memorial  a  covenant  in  the 
annuity  deed,  that  if  the  grantor  went  abroad, 
whereby  the  expense  of  insuring  his  life  should 
be  increased,  the  grantee  might  retain  such  ad- 
ditional amount  out  of  the  dividends ;  and,  if 
they  proved  insufficient,  the  grantor  should  make 
up  what  was  wanting.  Cane  v.  Lovelace,  2  B. 
&  Adol.  767. 

In  a  case  under  17  Geo.  3,  c  26,  an  annuity 
was  set  aside  because  one  of  the  trusts  (viz.  that, 
in  case  the  grantor  should  leave  the  kingdom,  he 
should  pay  any  extra  expense  of  the  grantee  in 
insuring  his  life,)  was  not  stated  in  the  memo- 
rial.   Cummingsv.  Isaac,  8  T.  R.  183. 

In  the  memorial  of  an  annuity  deed,  it  is  not 
necessary  to  state  a  covenant  by  the  grantor  to 
insure  his  life  for  the  benefit  of  the  grantee;  for 
that  is  a  collateral  matter.  Johnson  v.  Tweed,  1 
Bowl.  P.  C.  459. 

A  sum  contracted  for  to  be  paid  as  an  annuity, 
being  partly  secured  by  the  transfer  of  a  policy 
of  insurance  on  the  life  of  the  grantor,  was  in  the 
annuity  deed  increased  by  the  amount  of  the  an- 
nual premium  on  the  policy,  which  the  grantee 
covenanted  to  pay: — Held;  that  this  covenant 
was  not  a  pecuniary  consideration  to  be  specified 
in  the  memorial,  and  that  the  amount  of  the  annu- 
ity was  properly  described  in  the  memorial  as  a 
total  compounded  of  thesum  originally  contracted 


for,  with  the  annual  premium  of  a  policy  added 
to  it  Faircloth  v.  Ourney,  9  Bing.  456,  622 ;  1 
DowL  P.  C.  724;  2  M.4l  Scott,  827. 

(g)  Statement  of  Consideration. 

Under  17  Geo.  3,  c.  26.] — The  memorial  must 
set  forth  precisely  the  manner  in  which  the  con- 
sideration money  was  paid.  Kirkman  y.  Price, 
1  H.  Black.  309. 

And  if  it  be  paid  in  promissory  notes,  they 
must  be  set  forth.  RumhaU  v.  Murray,  3  T.  E. 
298. 

So,  if  part  of  the  amount  have  been  paid  in 
country  bank-notes.  Morris  v.  Wall  1  B.  &  P. 
208. 

So,  if  paid  by  a  note,  the  time  when  payable 
must  be  set  forth.  Berry  v.  Beniley,  6T.R. 
690;  Poole  v.  Cabanes,  8  T.  R.  328. 

But  a  check  may  be  stated  as  money,  the  va- 
lue of  which  had  been  actually  received  by  the 
Srantor  some  time  before  the  execution  of  the 
eeds.    Ex  parte  Michell,  2  East,  137. 

And  bank-notes  may  always  be  described  as 
money.  Wright  v.  Reed,  3T.R.  554:  &  P. 
Cousens  v.  Thompson,  6  T.R.  335. 

Where,  upon  the  execution  of  an  annuity  bond 
by  three  out  of  several  obligors,  the  grantee  of 
the  annuity  paid  the  consideration  money  to  D. 
S^  one  of  the  three,  who  immediately  paid  it  into 
a  banker's  in  the  names  of  himself  and  J.  Lnthe 
attorney  who  acted  for  all  parties,  and  took  the 
banker's  receipt  for  the  money  in  the  names  of 
himself  and  J.  L.,  which  was  done  in  conse- 
quence of  the  other  obligors  not  attending  to  ex- 
ecute the  bond,  it  being  agreed  by  the  parties 
then  present,  that  until  the  securities  should  be 
executed  the  money  should  remain  in  the  hands 
of  the  banker,  and  afterwards,  upon  the  execu- 
tion of  the  securities,  the  money  was  paid  at  the 
banker's  with  the  authority  of  J.  L.  to  D.  S^  and 
upon  debt  brought  by  the  executors  of  the  gran- 
tee on  the  annuity  bond,  the  condition  of  which, 
on  oyer,  stated  that  the  grantee  paid  the  money 
to  the  obligors,  and  the  memorial  stated  that  the 
money  was  paid  to  D.  S^  to  the  use  of  himself 
and  the  other  obligors,  by  the  grantee : — Held, 
that  a  plea  alleging,  that,  in  the  assurances,  the 
consideration  money  was  stated  to  be  paid  by 
the  grantee,  and  that  it  was  not  stated  in  the  as- 
surances that  the  sum  was  advanced  by  any  agent 
or  agents  of  the  grantee,  and  that  the  same  was 
advanced  on  behalf  of  the  grantee  by  J.  L.  and 
D.  &,  was  to  be  taken  as  pleaded  with  reference 
to  the  annuity  act,  17  Geo.  3,  c  26,  and  that  it 
raised  an  objection  which  was  sustained  by  the 
facts,  and  invalidated  the  bond.  Horwood'y.  Un- 
der hill,  3  M.  &  S.  82;  4  Taunt  346 ;  10  East, 
123;  10Ves.jun.209. 

Decided,  on  the  17  Geo.  3,  c.  26,  that  if  several 
deeds  be  given  to  secure  an  annuity,  and  the  con- 
sideration be  expressed  in  all,  the  memorial  need 
only  state  the  consideration  once.  Hodges  v. 
Money,  4  T.  R.  500. 

Also,  that  it  is  sufficient  to  state  the  consider- 
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Also,  that  it  was  unnecessary  that  a  considera- 
tion of  10s.  paid  to  a  trustee,  should  be  set  forth. 
Acs  v.  Eoerard,  6  T.  R.  545. 

Abo,  that  if  it  be  agreed  by  the  grantor  and 
grantee,  that  the  former  shall  paj  the  expenses 
of  the  writings,  and  he,  immediately  after  receiv- 
ing the  consideration  money,  pay  the  fair  charges 
of  the  writings  out  of  that  money,  no  notice  need 
be  taken  of  it  in  the  memorial,  but  that  it  might 
be  stated,  that  the  whole  consideration  money 
was  paid  to  the  grantor.  Mouys  v.  Leake,  8  T. 
K.41L 

But  where  part  of  the  consideration  of  an  an- 
nuity is  paid  over  by  the  grantee  to  a  third  per- 
son, with  the  consent  of  the  grantor,  or  is  ac- 
counted for  to  the  grantor  by  a  note  from  a  third 
person,  the  whole  of  the  transaction  must  be  stat- 
ed in  the  memorial ;  and  if  it  is  stated  that  the 
whole  consideration  was  paid  in  money,  the  an- 
nuity deeds  will  be  set  aside.  Watts  v.  MiUard, 
3  T.R.598. 

If  it  be  set  forth  in  the  memorial  of  an  annuity, 
that  the  consideration  was  so  much  in  money 
paid,  when  the  real  consideration  is  part  in  mo- 
ney and  the  giving  up  of  a  former  annuity,  the 
court  will  set  aside  the  securities.  Wasburn  ▼. 
Birth,  5  T.  R.  472. 

Where  the  consideration  of  an  annuity  was 
stated  in  the  memorial  to  be  640^  1051.  of  which 
was  paid  in  money  by  the  grantee  to  the  grantors 
at  the  time,  and  the  remaining  5352.  was  paid  by 
the  grantee,  at  the  desire  of  the  grantors,  to  an- 
other person,  to  redeem  a  former  annuity  grant- 
ed by  them,  for  which  only  4802.  was  paid;  this 
was  held  a  sufficient  and  legal  consideration.  Ex 
fmrU  Fallon,  5  T.  R.  283. 

In  one  ease  the  court  enlarged  a  rule,  for  the 
parties  in  the  meantime  to  bring  an  action  on  the 
hood,  and  the  defendant  to  take  issue  on  the  pay- 
ment of  the  consideration  in  the  very  words  ot  the 
act,  in  order  to  raise  the  question,  whether  it  was 
necessary  to  state  in  the  memorial  the  actual 
hand  by  which  the  money  was  paid.  Eastland 
▼.  Forrester,  1  Smith,  256. 

A  memorial,  stating  that  the  consideration  mo- 
ney was  paid  to  An  fi.  and  C,  "  some  or  one  of 
them,"  was  bad ;  though  it  appeared  that  the  mo- 
ney was  paid  on  the  day  on  which  the  deed  was 
executed  by  them  alL  Vaux  v.  AnselL,  1  B.  & 
P.  224. 

Where  a  bond,  to  secure  an  annuity,  set  forth 
in  the  memorial,  recited,  that  the  consideration 
money,  1,400/.,  was  paid  on  the  24th  of  Decem- 
ber, when  all  the  deeds  except  one  were  executed 
and  bore  date;  and  the  memorial  also  contained 
a  specific  allegation  that  the  consideration  mo- 
ney was  paid,  but  without  stating  any  particular 
time ;  when,  in  fact,  one  deed  not  having  been 
executed  by  one  of  the  grantors,  the  grantee  de- 
livered over  the  consideration  money  on  that  day 
to  another  of  the  grantors,  to  be  by  him  lodged 
in  a  banker's  hands,  in  the  names  of  himself  and 
the  grantee's  attorney,  till  that  deed  was  execut- 
ed; ai»d  su£h  deed  wm  not  in  fi^  executed,  nor 


the  money  actually  available  to  the  grantors  till 
the  26th  of  the  same  month :— Held,  that  this 
was  a  substantial  compliance  with  the  statute,  the 
time  of  payment  of  the  consideration  money  not 
being  specifically  required  to  be  stated  by  the 
act,  nor  being  any  otherwise  material  than  as  en- 
tering into  the  question  of  the  value  of  the  con- 
sideration. Coare  v.  Qiblctt,  4  East,  85;  4  Esp. 
231.    And  see  S.  C.  3  East,  461. 

So  where,  1,2002.  have  been  paid  for  the  grant 
of  an  annuity,  and  the  securities,  to  prevent  their 
being  registered,  had  been  renewed  from  twenty 
days  to  twenty  days,  and  then  6002.  had  been 
paid  for  the  grant  of  a  further  annuity,  and  the 
securities  renewed  in  like  manner,  and  sometimes 
after  a  longer  period  than  twenty  days,  and  after- 
ward had  been  registered ;  a  memorial  of  the 
annuity,  stating  the  consideration  to  be  1,8002., 
was  deemed  a  valid  memorial.  Symons  v.  Morti- 
mer,  5  T.R.  139. 

A  memorial,  under  17  Geo.  3,  c  26,  stated  a 
deed-poll,  by  which  (after  reciting  that  A.  had 
formerly  granted  an  annuity  of  242.  to  B.,  who 
bad  assigned  to  C,  and  that  A.  had  agreed  to 
grant  a  further  annuity  of  72.  to  C.  for  422.)  cer- 
tain tithes,  dee.  were  assigned  by  A.  to  C;  and 
also  a  bond  by  A.  to  C.  in  4002.  for  securing 
"one  annuity  of  312.**  without  reference  to  the 
deed-poll : — Held,  that  the  consideration  for  the 
annuity  secured  by  the  bond  should  have  been 
stated,  and  that  for  want  of  it  the  bond  was  void; 
the  annuity  mentioned  in  it  not  appearing  to  be 
the  same  annuity  as  that  secured  by  the  deed-poll. 
Saunders  v.  Hordinge,  5  T.  R.  9. 

Under  53  Geo.  3,  c.  141.]— Held,  on  this  sta- 
tute, that  where  part  of  the  consideration  con- 
sisted of  a  draft  payable  at  a  banker's,  it  was 
necessary  to  state  in  the  memorial  at  what  time 
such  draft  was  payable ;  and  the  application  for 
setting  aside  the  securities  being  made  twelve 
years  after  the  execution  of  the  deed,  and  after 
the  deaths  of  the  attesting  witnesses,  the  court  of 
C.  P.  imposed  on  the  grantors  the  terms  of  return- 
ing the  principal,  on  taking  an  account  before 
the  protnonotary.  Drake  v.  Rogers^  4  Moore, 
402;  2B.&B.19. 

An  annuity  deed  stated  the  consideration  to 
have  been  paid  in  bank-notes  and  sovereigns ; 
the  memorial  stated  it  (according  to  the  fact)  to 
have  been  paid  in  bank-notes  only : — Held,  no 
ground  for  setting  aside  the  annuity.  Faircteth 
v.  Chtrney, 2  M. &  Scott,  822;  9  Bing.  456, 622; 
1  DowL  P.  C.  724. 

A.  having  agreed  with  B.  to  advance  him  a 
sum  of  money,  and  to  pay  off  an  annuity  former- 
ly granted  by  him ;  B.  executed  a  deed,  whereby, 
in  consideration  of  10502^  he  covenanted  to  pay 
an  annuity  to  A.,  and  assigned  to  him  certain 
dividends  upon  trusts  for  the  purpose  of  secur- 
ing the  annuity.  The  10502.  were  paid  to  B. 
the  grantor,  who  directly  returned  to  the  grantee 
the  sum  necessary  for  paying  off  the  annuity, 
and  he  immediately  paid  it  over  for  that  purpose, 
In  the  memorial  inrolled  pursuant  to  53  Geo.  3, 
c  141,  the  consideration  for  the  present  annuity 
was  stated  to  be  10502^  without  any  notice  of  the 
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former  annuity: — Held,  that  this  statement  was 
sufficient    Cane  v.  Lovelace,  2  B.  &  Adol.  767. 

An  annuity  deed  contained  a  covenant  by  the 
grantor,  that  he  would  not  at  any  time  during  the 
continuance  of  the  annuity  go  upon  the  seas,  or 
parts  beyond  them,  without  first  giving  the  gran- 
tee seven  days'  notice,  in  writing,  of  such  his  in- 
tention, in  order  to  enable  him  to  pay  such  addi- 
tional premiums  of  insurance  as  might  be  in- 
curred on  account  thereof,  which  premiums  the 
grantor  covenanted  to  pay  to  the  grantee: — Held, 
Siat  it  was  not  necessary  to  state  Buch  covenant 
in  the  memorial,  under  the  statute  53  Geo.  3,  c. 
141.     Wood  v.  Perrott,  5  Moore,  63. 

Where  the  grantor  of  an  annuity  assigned  a 
policy  of  assurance  on  his  own  life  to  the  grantee, 
whereby  the  latter  was  enabled  to  insure  the  life 
of  the  former  at  a  less  premium  than  he  other- 
wise might  have  done : — Held,  that  such  assign- 
ment was  no  part  of  the  consideration,  and  need 
not  have  been  set  out  in  the  memorial,  under  53 
Geo.  3,  c.  141,  s.  2,  the  other  requisites  of  that 
statute  having  been  complied  with.  Morris  v. 
/one*,  3D.  &R.  263;    2B.&C.232. 

(A)  Statement  of  Trusts, 

Under  the  17  Geo.  3,  c.  26,  the  memorial 
should  contain  an  accurate  description  of  the 
trusts  and  interests  of  the  parties,  and,  in  fact, 
the  whole  res  gestae.  Cummins  v.  Isaac,  8  T.  R. 
183 ;   Dupuis  v.  Edwards,  18  Ves.  jun.  358. 

But  see  stat  53  Geo.  3,  c.  141,  which  gives  a 
concise  tabular  form  for  memorials. 

A  memorial  must,  under  17  Geo.  3,  c.  26,  show 
for  whom  patties  are  trustees.  Defaria  v.  Sturt, 
2  Taunt  225.  And  see  Bleamire  v.  Barfoot,  6 
Taunt  504,  2  Marsh.  204;  Bradford  v.  Burland, 
14  East,  445. 

And  state  the  trusts.  Askew  v.  MacJcreth,  1 
N.  R.  214. 

Only  those  trusts  created  in  consequence  of 
the  annuity  need  be  stated.  Toldervy  v.  Allan, 
5  T.  R.  480. 

But  stating, "  for  purposes  therein  mentioned," 
not  sufficient  Denn  d.  Dolman  v.  Dolman*  5  T.R* 
641.  And  see  Leycester  v.  Lochooody  1  M.  &  S. 
527 ;  5  Taunt  587.  But  see  Brown  v.  Rose,  1 
Marsh.  478;  6  Taunt  124. 

So,  statin?  a  trust  to  permit  grantee  to  receive 
profits  until  default,  and  then  for  grantee  as  a 
trustee  for  him  generally,  was  held  bad.  Taylor 
v.  Johnson,  8  T.  R.  184. 


(t)  Statement  of  other  Matters, 

The  court  will  not  set  aside  annuity  deeds  for 
a  mere  clerical  mistake  in  the  memorial ;  as  if, 
in  stating  the  assignment  of  a  term  of  61  years, 
it  set  forth  a  term  of  62years.  Ince  v.  Everard, 
6  T.  R.  545.  And  see  Wyatt  v.  Bandell,  19  Ves. 
jun.  438. 

Or  if,  after  reciting  the  true  consideration,  e.g. 
280/.  it  afterwards  state  "  which  said  sum  of 
2502.  was  paid,*'  &c.    Id. 

A  warrant  of  attorney  for  securing  an  annuity 


set  aside,  with  the  judgment  and  execution  there* 
on,  because  the  annuity  was  stated  in  the  memo- 
rial to  be  257/.  instead  of  237/.  per  annum. 
Nash  v.  Godmond\  1  B.  &  Adol.  634. 

The  annuity  originally  agreed  to  be  paid  by 
the  grantor  was  80/.,  and,  in  consideration  of  a 
covenant  by  the  grantee  to  pay  the  annual  pre- 
mium on  the  policy  (33/.  19s.  6d.),  the  grantor 
consented  that  that  sum  should  be  added  to  the 
annuity,  which  was  accordingly  described  in  the 
deed  and  in  the  memorial  as  an  annuity  of  113/. 
19*.  6</.: — Held,  that  it  was  properly  so  described. 
Faircloth  v.  Gurney,  2  M.  &  Scott,  822 ;  9  Bing. 
456,622;   1  Dowi.  P.  C.  724. 

Under  53  Geo.  3,  c  141,  it  is  sufficient  to  state 
that  the  annuity  was  granted  for  the  lives  of 
three  persons  by  name,  without  stating  their 
places  of  abode  or  other  additions,  or  averring 
that  the  annuity  was  granted  for  their  joint 
lives,  or  the  life  of  the  survivor  of  them,  or  for  a 
term  of  years  determinable  on  such  lives.  Bar- 
ber v.  Gamson,  4  B.  &  A.  281. 


It  need  not  be  stated  that  an  annuity 
payable  for  the  portion  of  time  from  the  last 
quarter-day  to  the  death  of  the  annuitant  hue 
v.  EverardA  6  T.  R.  545. 

The  estates  charged  need  not  be  specifically 
set  forth,  under  17  Geo.  3,  c.  26.  O'Callagkan 
v.  Ingilby  {Bart.\  9  East,  135. 

Nor  need  the  covenant  of  grantor,  for  doe 
payment  of  the  annuity,  be  stated.    Id. 

Where  an  annuity  was  granted  by  three,  one 
of  whom  was  known  to  be  only  a  surety  for  the 
other  two,  to  whose  use  the  money  was,  in  fact, 
applied;  yet  all  three  being  present  when  the 
money  was  paid  down  upon  the  table,  and  count- 
ed over  by  them  all,  and  the  receipt  of  it  signed 
by  all,  it  was  properly  stated  in  the  memorial  as 
a  payment  made  to  the  three.  Cook  v.  Jonesf  15 
East,  237. 

When  the  deed  and  memorial  stated  the  con- 
sideration  money  to  have  been  paid  by  the  grantee 
by  the  hands  of  W.,  his  agent,  yet  as  it  also  ap- 
peared by  the  same  instruments  that  a  part  of  it 
was  the  money  of  a  third  person ;  that  was  held 
to  be  no  objection :  for  either  W.  was  the  agent 
in  fact  of  the  sole  grantee,  or  impliedly  the  agent, 
through  the  medium  of  the  grantee,  for  such 
third  person  also,  whose  interest  was  stated  in 
the  deed  and  memorial  according  to  the  troth . 
Id. 

A  memorial  of  a  bond  and  warrant  of  attorney, 
under  17  Geo.  3,  c.  26,  need  not  express  for 
whose  life  the  annuity  is  granted,  if  it  be  express- 
ed in  the  memorial  of  the  indenture  which  re- 
cites the  said  bond  and  warrant  of  attorney. 
Ranger  v.  Chesterfield  {Earl),  5  M.  &  3. 2. 


m.  When  void  and  voidable. 

1.  Generally. 

An  annuity  deed  was  considered  absolutely  void, 
and  not  merely  voidable,  if  the  memorial  was  not 
registered  according  to  the  directions  of  the 
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nuityacM7Geo.3,c.26.  ChrossUyr.Arkwrigkt, 
2T.R.603. 

Therefore,  whore  a  person  against  whom  a 
writ  of  fi.  la.  is  taken  out,  was  in  possession  of 
goods  under  a  deed  which  was  given  in  con- 
sideration of  an  antecedent  debt,  and  a  small  an- 
nuity payable  from  thenceforth ;  it  was  held  that 
toe  sheriff  was  warranted  in  returning  nulla  bona, 
if  it  appear  that  the  memorial  of  such  annuity 
was  not  registered  according  to  the  act,  for  in 
that  ease  the  deed  was  absolutely  void.    Id. 

Bat  in  another  case  it  was  held,  that  the  execu- 
tor of  the  grantee  of  an  annuity  which  was  regu- 
larly paid  until  the  time  of  his  death,  could  not 
faring  an  action  for  the  consideration  money  on 
the  ground  that  no  memorial  of  the  grant  was  in- 
rolled,  as  the  contract  was  not  therefore  void,  but 
voidable  only.  Davis  v.  Bryan,  6  B.  <fe  C.  651 ;  9 
D.i  R.726. 

If  the  memorial  of  a  deed  to  secure- an  annuity 
be  defective,  the  whole  deed  is  void  for  every 
purpose,  even  though  there  are  other  parts  of  it 
not  connected  with  the  annuity.  Dann  d.  DoL 
mum  v.  Dolman,  5  T.  R.  641. 

Therefore,  if  A.  being  entitled  to  a  life  estate, 
subject  to  a  condition  not  to  charge  or  incumber 
it,  grant  an  annuity,  and  demise  the  land  as  a  se- 
curity, but  there  be  a  defect  in  the  memorial  of 
the  annuity,  the  deed  is  wholly  void,  and  does  not 
work  a  forfeiture  of  the  estate.    Id. 

If  several  deeds  be  given  to  secure  an  annuity, 
and  one  of  them  be  not  properly  inrolled,  qusre, 
if  all  of  them  be  not  void  by  the  annuity  act 
JBari  v.  Lovelace,  6  T.  R.  471. 

If  a  memorial  of  an  annuity  be  defective  in 
stating  one  of  several  securities,  semble,  that  the 
particular  instrument  only  is  void,  and  not  the 
other  assurances.  Brown  v.  Rose,  6  Taunt  124 ; 
1  Marsh-  47a 

Where  several  deeds  were  executed  to  secure 
one  annuity,  and  the  christian  name  of  the  wit- 
ness to  one  of  the  deeds  was  omitted  in  the  me- 
morial, the  court  would  not  set  aside  the  deeds. 
Watte  v.  Millard,  5  T.  R.  598. 

Where  a  party  gave  a  bond  as  a  security,  and 
the  memorial  defectively  described  it,  the  court 
only  set  aside  the  judgment  entered  up  by  war- 
rant of  attorney  on  such  bond,  and  directed  the 
warrant  of  attorney  to  be  deposited  with  the  pro- 
per officer  of  the  court  Denne  v.  Dupuit,  11 
East,  134. 

A  bond  and  warrant  of  attorney  to  confess  a 
judgment  were  given  to  secure  an  annuity,  and 
toe  date  of  the  latter  was  nol  set  forth  in  the  me- 
morial, the  court  only  set  aside  the  latter.  Ex 
parte  Chester,  4  T.  R.  694. 

And  on  motion,  without  action  brought,  or 
judgment  entered  up,  under  the  warrant  of  attor- 
ney, id.  &  P.  ThurkiU  v.  Wallace,  4  T.  R. 
595,  n-    4*<f*telfi.&P.66,ii. 

2.  Keeping  back  Consideration* 

Statute*.}— By  17  Geo.  3,  e.  26,  s.  4,  if  any  part 
of  the  cosrideration  shall  be  returned  to  the  per- 
TOL.  1.  M 


son  advancing  the  same ;  or,  if  paid  in  notes,  any 
of  them,  with  the  privity  and  consent  of  the  per- 
son advancing  the  same,  be  not  paid  when  due,  or 
be  cancelled  or  destroyed  without  being  paid  ;  or 
if  the  consideration  or  any  part  of  it  be  paid  in 
goods ;  or  if  any  part  of  the  consideration  be  re- 
tained on  pretence  of  answering  the  future  pay- 
ments of  the  annuity,  the  annuity  is  void.  Tie 
53  Geo.  3,  c.  141, «.  6,  has  an  enactment  precisely 
similar,  except  that  it  is  extended  to  a  retainer 
under  any  pretence  whatever. 

What  is  a  keeping  back.] — Where  an  annuity 
was  granted  in  consideration  of  a  debt  before  se- 
cured by  bond,  and  the  grantees  refused  to  deliver 
up  the  bond : — Held,  that  it  was  not  such  a  keep- 
ing back  of  part  of  the  consideration  as  vacated 
the  annuity.     Cook  v.  Tower,  1  Taunt.  372. 

So,  where  the  consideration  was  a  bill  accepted, 
which  was  dishonoured  by  the  acceptor,  but  paid 
by  the  drawer  on  notico : — Held,  that  it  was  not 
such  a  non-payment  of  the  bill  as  to  vacate  the 
annuity,  though  it  was  accepted  for  the  accom- 
modation of  the  drawer,  who  undertook  to  fur- 
nish assets  for  payment,  and  neglected  so  to  do. 
Id. 

'  Where,  upon  the  grant  of  an  annuity,  the  agent 
of  the  grantees,  on  paying  the  consideration  mo- 
ney, retained  a  considerable  sum  for  the  expenses 
of  preparing  the  deeds,  and  a  further  sum,  by 
way  of  advance,  to  answer  the  first  year's  pay- 
ment of  the  annuity ;  the  court  of  C.  P.  set  aside 
the  deed  against  a  person  who  was  surety  for  the 
payment  of  the  annuity  by  two  collegians,  who 
were  minors,  at  Cambridge,  on  the  ground  that 
this  was  an  illegal  retainer ;  but  they  imposed  on 
such  trustee  the  terms  of  returning  the  prin- 
cipal with  interest,  on  taking  an  account  before 
the  prothonotary.  Mence  v.  Hammond,  6  Moore, 
491. 

A.,  an  attorney,  purchases  an  annuity  of  B., 
and,  having  paid  the  consideration  money,  re- 
ceives from  R.  the  amount  of  a  bill  for  business 
done,  including,  by  mistake,  a  charge  for  searches 
for  incumbrances,  which  searches  had  never  been 
made: — Held,  that  the  payment  of  this  charge, 
so  inadvertently  made,  was  not  a  return  of  the 
consideration  money  within  the  meaning  of  17 
Geo.  3,  c  26,  §  4.  Hurd  v.  Girdlestone,  1  Marsh. 
407;  6  Taunt  8. 

And  where  the  attorney  for  the  grantor  of  an 
annuity,  at  the  time  of  the  payment  of  the  pur- 
chase money,  takes  and  keeps  an  unreasonable 
part  thereof  for  the  expenses  of  the  deed,  this  is 
not  a  ground  on  which  the  court  will  set  aside 
the  annuity.    Mootham  v.  How,  7  Taunt  596. 

And  where  part  of  the  consideration  money 
for  an  annuity  was  deposited  in  the  hands  of  the 
grantee's  attorney  until  some  houses,  out  of 
which  the  annuity  was  granted*  should  be  com- 
pleted, but  such  money  was  paid  over  to  the 
grantee  in  a  short  time  after  the  date  of  the 
deeds,  and  there  was  no  fraud  in  the  transaction, 
the  court  refused  to  set  aside  the  annuity,  it  not 
being  the  case  of  a  fraudulent  retainer  contem- 
plate) by  the  53  Geo.  3,  c  141,  §  6,  as  the  power 
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given  them  by  that  statute  was  discretionary.  |  tion  waa  made.    Finley  v.  Gfardner,  9D.&R 
Barber  v.  Qamson,  4  B  &  A.  281.  |207;  6  B.  &  C.  165. 


A  solicitor,  who  advances  his  own  money  on 
the  purchase  of  an  annuity,  is  not  entitled  to  any 
commission  fee;  and  if  any  part  of  the  considera- 
tion money  be  returned  to  him  by  the  grantor,  as 
a  charge  for  such  commission,  the  court  will  set 
aside  the  annuity  deeds.  Broomhead  v.  Eyre,  5 
T.  R.  597. 

After  the  consideration  of  on  annuity  had  been 
paid  to  the  grantor,  the  latter  immediately  paid 
back  to  the  grantee  (who  was  in  partnership,  as 
an  attorney,  with  two  other  persons)  a  sum  for 
procuration  money,  in  pursuance  of  an  agreement 
for  that  purpose,  and  there  appeared  to  be  no 
fraud  or  collusion : — Held,  that  the  deeds  were 
not  void  by  the  fourth  section  of  17  Geo.  3,  c.  26, 
and  that  the  court  might  impose  such  terms  upon 
the  parties  as  seemed  just  and  reasonable.  Gird- 
lestone  v.  AUan,  2  D.  &  R.  150, 157 ;  1  B.  dt  C. 
61:  &  P.  Cook  v.  Tower,  1  Taunt  372. 

S.  having  occasion  to  raise  2,8067.  by  way  of 
annuity,  desired  the  annuities  to  be  divided  into 
three;  the  consideration  for  all  three  was  paid  at 
one  time  and  place  to  one  person,  who  was  agent 
to  all  the  grantors,  and  he  retained  300f  for 
the  expenses  of  all  three  annuities : — Held,  that 
all  three  might  be  set  aside  on  equitable  terms 
on  account  of  this  retainer,  although  the  300Z. 
was  retained  in  a  bank  note,  which  formed  part 
of  the  consideration  money  of  only  one  of  the 
grantors.  Jones  v.  Silberochildt,  4  Bing.  26;  &  C. 
nom.  Chappell  v.  SUverchild,  12  Moore,  113. 

Where,  on  the  grant  of  an  annuity,  the  con- 
sideration money  was,  with  the  assent  of  the 
grantor,  paid  to  a  trustee,  to  be  applied  by  him 
in  payment  of  the  costs  of  the  annuity  deeds,  af- 
terwards of  certain  debts  due  from  the  grantor  to 
certain  judgment  creditors,  and  the  surplus  to  the 
grantor: — Held,  that  this  was  not  a  retainer 
within  the  meaning  of  the  statute,  so  as  to  render 
the  annuity  void,  notwithstanding  the  trustee 
was  the  partner  of  the  grantee,  and  both  of  them 
were  the  solicitors  employed  in  the  transaction. 
Aston  y.  GwinneU,  3  Y.  &  J.  136. 

Where  the  issue  is  whether  the  consideration 
of  an  annuity  has  beta  paid,  it  is  not  necessary 
to  prove  the  consideration  had  in  money  or  bank 
notes.    Franco  v.Idndo,  1  Esp.  300 — Buller. 

Retainer  by  Agents.] — Where  the  grantor  of 
an  annuity,  in  pursuance  of  an  agreement  with 
the  broker,  received  the  whole  consideration  mo- 
ney, and  immediately  afterwards  returned  15/. 
per  cent  for  law  expenses  and  brokerage,  and 
the  amount  of  one  year's  annuity,  which  was  de- 
posited in  a  bank,  and  drawn  out  quarterly  to 
pay  the  annuitants: — Held,  that  this  was  an 
illegal  retainer  of  part  of  the  consideration  money 
within  the  meaning  of  the  53  Geo.  3,  c  141,  s.  6, 
and  after  the  lapse  of  eight  years,  the  court  set 
aside  the  annuity,  on  paying  principal  and  in- 
terest on  the  money  advanced,  together  with 
reasonable  expenses,  although  the  annuitants 
were  not  directly  privy  to  the  retainer,  and  al- 
though one  of  them  was  dead  before  the  applica- 


Where  a  person  was  employed  as  an  agent  by 
the  grantor,  to  raise  money  by  way  of  annuity, 
and  by  the  grantee  to  pay  the  consideration  mo- 
ney over  to  the  grantor ;  and  at  the  time  of  the 
payment  of  the  annuity,  such  person  received  or 
retained  part  of  it  fbr  a  debt  alleged  to  be  doe  to 
him  from  the  grantor,  the  court  of  C.  P.  set  aside 
the  annuity  on  the  terms  of  the  grantor's  paying 
the  principal  and  interest  at  the  rate  of  67.  per 
cent,  although  the  grantee  had  not  received  any 
part  of  the  money  so  returned,  and  although  it 
was  done  without  his  privity  or  knowledge.  Gor- 
ton v.  Champneyo,  8  Moore,  302 ;  1  Bing.  287. 

Where,  upon  the  grant  of  an  annuity,  the 
agent  of  the  grantee,  on  paying  the  consideration 
money,  retained,  or  cause  to  be  returned  to  him, 
a  considerable  sum  for  the  expenses  of  deeds,  in- 
vestigating title,  journeys,  &c  (two  witnesses, 
brought  from  a  considerable  distance  fbr  the  pur- 
pose of  attesting  the  annuity  deed,  having  first 
retired);  the  court  held  that  this  was  an  illegal 
retainer,  for  which  the  grantee  was  responsible, 
and  on  that  ground  set  aside  the  annuity,  ten 
years  after  it  had  been  granted  and  acted  on, 
though  the  grantee  alleged  that  he  had  given  no 
authority  fbr,  and  was  ignorant  of  such  retainer, 
on  the  terms  of  an  account  being  taken  before 
the  prothonotary,  who  was  to  ascertain  what  sum 
might  be  due  to  the  grantee  in  respect  of  prin- 
cipal and  interest.  Williamson  v.  Goold,  1  Bing. 
234;  8  Moore,  109. 

So  the  court  of  C.  P.  set  aside  an  annuity 
where  910Z.,  the  consideration  money,  was  paid 
to  the  grantor,  who  immediately  returned  it  all 
but  1/.  to  pay  off  preceding  annuities,  and  1651. 
which  the  attorney,  who  negotiated  the  affair,  re- 
tained for  his  trouble.  Henry  v.  Taylor,  3  Bing. 
177;  10  Moore,  58a 

In  all  such  cases  of  retainer  by  agents,  the 
court  will  set  aside  the  annuity,  on  payment  of 
principal  and  interest,  even  though  the  grantee 
be  not  privy  to  the  transaction.  Cotton  r.  Porter, 
2  Bing.  370 ;  9  Moore,  703. 


3.  Other  Things, 

Held;  that  paying  a  half-yearly  instalment  fbr 
half  a  year  sooner  than  the  deed  required  it,  on 
a  mistaken  claim  of  the  grantee,  did  not  avoid 
the  annuity.  Jackson  v.  Milsentovon  (Lord),  6 
Taunt  180;  1  Marsh.  533. 

An  annuity  being  in  arrear,  and  the  rent  of  an 
estate  on  which  it  was  secured  being  unpaid,  the 
trustee  of  the  estate,  who  had  negotiated  the  an- 
nuity between  the  grantor  and  grantee,  having 
advanced  a  sum  to  the  latter  in  anticipation  of 
the  coming  rents,  and  received  from  the  grantee 
on  such  advance  the  commission  which  he  usually 
received  on  annuity  payments — the  court  of 
C.  P.  set  aside  an  execution  which  (the  rente 
proving  insufficient)  was  afterwards  issued  fbr 
that  sum  in  the  name  of  the  grantee,  against  one 
who,  as  surety  for  the  payment  of  the  annuity, 
had  given  a  warrant  of  attorney  to  confess  judg- 
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WtUimmtom  v.  Goosa\  7  Moore,  579;  1 
Bang.  171. 

So,  that  court  afterwards  set  aside  an  execu- 
tion which  the  grantee  had  issued  for  the  same 
sum  against  the  grantor.  Conroll  v.  Goold,  8 
Moore,  109 ;  1  Bing.  190.  And  see  7  Moore, 
£21 ;  1  Bing.  171. 

4.  Who  may  apply  to  avoid. 
An  application  to  set  aside  an  annuity  must 
be  made  bona  fide  on  behalf  of  the  grantor. 
Fairdotk  v.  Gurney,  1  DowL  P.  C.  724;  9  Bing. 
456,622;  3  M.  A,  Scott,  822,  827. 

The  court  declined  to  hear  a  rule  for  setting 
aside  an  annuity,  upon  its  appearing  that  the  rule 
had  not  been  obtained  on  behalf  of  the  grantor ; 
bat  on  behalf  of  a  party  who  had  purchased  the 
annuity  from  an  assignee,  and  who  had  raised 
objections  to  avoid  completing  his  purchase.  Id. 

A  creditor  of  the  grantor  may  avail  himself  of 
the  invalidity  of  an  annuity  for  want  of  registra- 
tion. Saunders  v.  Hardinge,  5  T.  R.  9.  And  see 
Hewland  v.  Watkin,  2  M.  &,  Scott,  174. 

The  grantor  of  an  annuity,  having  assigned  a 
lease  for  securing  the  payment  of  it,  and  having 
afterwards  sold  his  interest  in  the  lease  to  a  fair 
purchaser: — Held,  that  the  latter  was  not  en- 
titled under  the  annuity  act,  17  Goo.  3,  c  26,  to 
apply  to  the  court  to  have  the  security  delivered 
op  to  be  cancelled,  because  the  memorial  re- 
quired by  the  act  was  not  duly  registered.  Gar- 
wood v.  Sanders,  6  T.  R.403. 

A  party  outlawed  in  K.  Bn  in  an  action  to 
recovered  the  arrears  of  an  annuity,  cannot  be 
heard  in  C.  P.  on  a  motion  to  set  aside  the  an- 
nuity. Loukes  v.  Holbeach,  4  Bing.  419 ;  1  M. 
A,  P.  126. 


5.  Time  and  manner  of  applying. 
8tatuU*.}—By  statute  17  Geo.  3,  c.  26,  s.  4,  in 
all  cases  where  for  the  causes  before  stated  the 
annuity  is  void,  u  the  person  by  whom  the  an- 
nuity or  rent-charge  is  made  payable,  may  ap- 
ply to  the  court  in  which  any  action  is  brought 
for  payment  of  the  annuity,  or  judgment  entered, 
by  motion  to  stay  the  proceedings  on  the  judg- 
ment or  action ;  and  if  it  shall  appear  to  the  court 
that  such  practices  have  been  used,  they  may 
order  the  deed,  bond,  or  instrument,  or  other  as- 
surance, to  be  cancelled,  and  the  judgment,  if 
any  has  been  entered,  to  be  vacated."  The  53 
Geo.  3,  c  141,  s.  4,  extends  the  right  of  applica- 
tion to  any  person  whose  property  is  liable  to  be 
charged  or  affected. 

Concurrent  Jurisdiction  of  Courts  of  Law  and 
Equity.) — There  is  jurisdiction  in  equity  to  order 
instruments  void  under  the  annuity  act,  to  bo  de- 
livered up.  UnderhM  v.  Harwood,  10  Yes.  )ur\2Q9. 

The  Court  of  Chancery  has  jurisdiction,  even 
after  the  grantor  has  twice  failed  at  law  in  his 
attempts  to  set  aside  the  annuity,  to  declare  it 
void,  and  order  the  securities  to  be  delivered  up. 
Bromley  y.  Holland, Coop. C.  C.  9;  7  Ves.  1  a 

Where  the  grantee  of  an  annuity  is  induced  by 
firise  representatioos  or  improper  concealment  of 
m  the  part  of  the  grantor  or  his  agent,  to 


become  the  purchaser  of  an  annuity,  although  he 
may  have  relief  at  law,  a  court  of  equity  has 
concurrent  jurisdiction.  Adamson  v.  Evitt,  2 
Russ.  &  Mylne,  66. 

The  grantor  and  his  agent  in  such  transaction 
are  not  bound  to  disclose  all  the  circumstances 
of  the  grantor's  situation;  they  are,  however, 
bound  to  give  honest  answers  to  questions  put  to 
them.    la. 

Jurisdiction  of  Courts  of  Law.] — Quere,  whe- 
ther the  courts  have  a  summary  jurisdiction  un- 
der Beet  4  of  the  1 7  Geo.  3,  c  26,  to  set  aside  an- 
nuity securities  for  objections  arising  on  sect  1. 
Steadman  v.  Purchase,  6  T.  R.  737* 

The  court  of  C.  P.  cannot  order  an  annuity 
bond  to  be  delivered  up  to  be  cancelled  for  want 
of  a  memorial  pursuant  to  17  Geo.  3,  c«  26, 
though  it  be  void  by  the  1st  section  of  that  act. 
Qusare,  whether  in  such  a  ease  they  would  stay 
proceedings  on  the  bond.  Symonds  v.  Cobourne, 
l.B.  &  P.  482.  See also  7  T.  R.  253,  and  1  B. 
&  P.  66,  n. 

It  is  discretionary  with  the  court,  whether  they 
will  give  relief  under  the  fourth  section  of  the  an- 
nuity act,  17  Geo.  3,  c.  26 ;  and  they  may  either 
vacate  the  securities  given  for  an  annuity,  in  case 
of  a  violation  of  that  clause,  or  do  so  on  certain 
terms,  or  refuse  to  do  so  altogether,  according  to 
the  circumstances  of  each  particular  case.  &r- 
dlestone  v.  Allan,  2  D.  &  R.  150, 157 ;  1B.&C. 
61 :  &  P.  Cook.  v.  Tower,  1  Taunt  372. 

So  is  .the  power  given  to  the  courts  under  stat 
53  Geo.  3,  c.  141,  s.  6.  Barber  v.  Gamson,  4  B.  <fc 
A  281. 

Courts  of  law  have  no  authority  to  order  in- 
struments void  under  the  annuity  act,  to  be  de- 
livered up  further  than  the  act  expressly  gives  it. 
Bromley  v.  Holland,  7  Ves.  iun.  18 ;  Coop.  C.C. 
9 :  8.  P.  Bolton,  {Duke)  v.  Williams,  2  Ves.  jun. 
154;  4  Bro.CC.  297. 

The  court  of  Exchequer  cannot  proceed,  on 
motion,  to  order  the  securities  to  be  delivered  up, 
for  want  of  a  proper  memorial,  but  can  only  set 
aside  the  warrant  of  attorney  and  judgment 
Appleby  v.  Smith,  3  Anst  865 :  &  P.  Jeffrey*  v. 
Athol  {Duchess),  3  Anst  865,  n. 

A  fine  levied  of  a  rent  charge,  assigned  by 
way  of  annuity,  will  not  give  the  court  of  C  P. 
authority  to  set  aside  the  annuity  securities,  &c» 
on  account  of  a  defective  memorial,  there  being 
neither  a  warrant  of  attorney  to  enter,  nor  judg- 
ment actually  entered  in  the  court  Craufurd  v. 
Caines,  2  H.  Black.  43a 

When  an  action  was  brought  by  executors,  on 
a  bond  given  by  the  defendant  to  their  testator, 
for  securing  an  annuity,  and,  upon  a  plea  of  Don 
est  factum,  they  obtained  a  verdict  and  judgment, 
and  levied  execution  thereon,  the  court  held  this 
not  a  ease  where  they  could  give  relief  upon  a 
summary  application  under  the  annuity  act,  for 
a  defeet  in  the  memorial.  Buck  v.  TyU,  7T.R. 
495. 

A.  grants  an  annuity  for  his  own  life  to  B.,  to 
secure  which  a  bond  and  warrant  of  attorney  are 
given,  and  judgment  entered ;  B.  dies ;  after  his 
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death  the  court  of  C.  P.  will  not  admit  evidence 
of  a  parol  agreement  between  the  parties,  that  A. 
should  be  at  liberty  to  redeem  the  annuity  on 
certain  terms,  (especially  if  it  be  the  evidence  of 
the  attorney  concerned),  as  a  ground  to  order  the 
securities  to  be  given  up,  and  satisfaction  entered 
on  the  judgment  Haynes  v.  Hare,  1  H.  Black. 
659. 

Though  the  court,  on  the  ground  of  minority, 
and  the  want  of  a  proper  memorial,  will  set  aside 
a  judgment  entered  up  on  a  warrant  of  attorney 
to  secure  an  annuity,  they  will  not,  on  these 
grounds  alone,  .order  the  deeds  to  be  delivered 
op  to  be  cancelled.  Storton  v.  Tomlins,  2  Bing. 
475;  10  Moore,  172. 

If,  in  a  deed  of  grant  of  annuity,  which  is  void, 
the  grantor  also  convenant  personally  to  pay  the 
said  rent  charge  or  annuity,  and  give  a' warrant 
of  attorney  to  confess  judgment,  as  a  collateral 
security  ior  payment  of  the  annuity,  this  court 
will  not  order  the  deeds  to  be  delivered  up  to  be 
cancelled.    Many*  v.  Leake,  8  T.  R.  411. 

Where  an  ejectment  was  brought  to  recover 
possession  of  lands  extended  under  an  elegit  upon 
a  judgment  confessed,  which  had  been  entered 
up  on  a  warrant  of  attorney  given  for  securing  an 
annuity,  it  is  too  late  for  the  grantor  to  object  to 
the  consideration  of  such  annuity,  upon  a  sum- 
mary application  for  staying  the  proceedings 
after  verdict  in  such  ejectment,  because  he  had 
an  opportunity  of  making  his  defence  to  the 
action.     Withy  v.  WooUy,  7  T.  R.  540. 

But  a  scire  facia*  to  revive  a  judgment  entered 
up  by  warrant  of  attorney  given  to  secure  the 
payment  of  an  annuity,  and  a  fieri  facias  issued 
thereon,  are  not  such  proceedings  as  to  call  upon 
the  grantor  of  the  annuity  to  avail  himself  of  an 
objection  to  the  memorial.  Fielde  v.  Cole,  For- 
rest, 125. 

Where  several  persons  who  had  purchased  an- 
nuities of  A.  agreed  to  give  up  these  annuities  on 
receiving  a  certain  sum  of  money  and  a  bond 
payable  at  a  future  day,  they  retaining  their  an- 
nuity securities  till  the  bond  becomes  payable : 
the  court  cannot  under  the  statute  order  any  of 
the  securities  so  retained  to  be  delivered  up, 
although  they  may  be  void.  Goring  {Bart.)  v. 
rVe&s,lB.&P.395. 


Course  of  Proceeding.} — Where  a  rule  to  show 
cause  is  obtained  for  the  purpose  of  setting  aside 
an  annuity,  the  several  objections  thereto,  in- 1 
tended  to  be  insisted  upon  by  counsel  at  the  time  head,  1  East,  537. 
of  making  such  rule  absolute,  shall  be  stated  in 
the  said  rule  nisi.  Reg.  Gen.  K.  B.,  T.  T.  42 
Geo.  3,2  East,  569;  C.  P.  M.  T.  10  Geo,  4,  3 
M.  &  P.  761 ;  6  Bing.  349. 

An  annuity  is  secured  upon  land,  expressed  to 
be  of  equal  or  greater  annual  value;  before  the 
court  will  set  aside,  for  the  want  of  a  memo- 
rial, upon  the  inferiority  of  the  value  of  the  land, 
a  warrant  of  attorney  given  as  a  collateral  secu- 
rity, they  will  direct  an  issue  to  try  whether  the 
land  be  of  the  annual  value,  and  will  not  try  that 
matter  upon  affidavits,  especially  if  there  be  con- 
flicting evidence  of  the  value  of  the  land.  Saun- 
dtr$  v.  Wright,  1  Taunt  369. 


On  a  motion  to  set  aside  an  annuity,  after  a 
lapse  of  eleven  years,  on  the  ground  of  a  mis- 
statement in  the  consideration,  the  affidavits 
should  state  that  the  parties  are  alive.  AmsUad 
\.Atkint,2 Chit,  32. 

Where  an  annuity  is  sought  to  be  set  aside  on 
the  ground  of  the  insufficiency  of  the  considera- 
tion, there  must  be  an  affidavit  of  the  circum- 
stances from  the  grantor  himself.  Dartnell  v. 
VfeUesUy  (Marquis),  3  B.  &  B.  255 ;  7  Moore,  63. 

So,  where  the  application  to  set  aside  is  on  the 
grounds  that  the  consideration  money  did  not  be- 
long to  the  grantee,  and  that  part  of  it  was  re- 
tained at  the  time  the  annuity  was  granted.    Id. 

The  court  of  C.  P.  in  one  case  set  aside  a  judg- 
ment and  warrant  of  attorney  given  to  secure  an 
annuity,  for  a  defect  in  the  memorial,  withomt 
costs,  because  it  was  the  case  of  an  executor. 
Dickenson  v.  Boyne,  1  B.  &  P.  335. 

Courts  of  equity,  on  setting  aside,  decree  an 
account.    Holbrook  v.  Sharpey,  19  Ves.  131. 

Operation  of  previous  Application.} — If  the  va- 
lidity of  an  annuity  has  come  in  judgment  before 
a  court  of  competent  jurisdiction,  no  other  court 
will  suffer  the  same  objection  to  be  stirred  again. 
Hart  v.  Lovelace,  6  T.  K.  471.  But  see  Ex  parte 
Mackreth,  2  East,  563. 

Where,  upon  a  summary  application  to  set 
aside  an  annuity  for  non-compliance  with  there* 
quisites  of  the  17  Geo.  3,  c.  26,  the  rule  was  dis- 
charged upon  discussion  of  the  merits,  the  court 
will  not  entertain  a  similar  application  between 
the  same  parties  on  the  same  state  offsets,  though 
grounded  upon  a  new  objection  to  the  annuity, 
which  was  not  before  urged  or  considered.  Great- 
head  v.  Bromley,  7  T.  R.  455. 

Where  a  former  rule  for  setting  aside  an  an- 
nuity was  discharged,  because  it  did  not  appear 
that  an  indorsement  (not  memorialized),  contain, 
ing  a  clause  of  redemption  (bearing  date  after  the 
deed),  had  been  made  prior  to  the  execution  of 
it;  in  which  case  it  could  not  be  received  in  evi- 
dence for  want  of  being  stamped ;  the  court  will 
not  enter  into  the  question  on  a  subsequent  rule, 
although  it  appear  clearly  that  the  indorsement 
was  made  before  the  deed  was  executed,  and  that 
such  clause  of  redemption  was  not  inserted  in 
the  memorial  of  the  annuity  inroDed  according  to 
the  stat  17  Geo.  3,  c.  26.  Schumann  v.  Weather. 


The  refusal  of  a  summary  application  to  set 
aside  an  annuity,  is  no  objection  to  the  same 
ground  being  taken  again  upon  an  attempt  to  en- 
force it.    Bromley  v.  Holland,  5  Ves.  617/ 


Operation  of  Delay.} — An  annuity  granted  in 
1790,  the  grantee  of  which  died  in  1794,  and  the 
interest  of  which  was  reguarly  paid  till  1800 
without  objection,  shall  not  be  impeached  for  a 
supposed  defect  of  consideration,  which  might 
have  been  explained  by  the  grantee  if  living. 
And  semble,  that  an  annuity,  paid  without  ob- 
jection for  more  than  six  years,  111111  be  protect- 
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ad,  by  analogy  to  the  statute  of  limitation,  against 
any  such  objection  dehors  the  memorial,  without 
strong  reasons  to  the  contrary.  Ex  parte  Max- 
velO*  £**,  && 

The  coart  of  C.  P.  In  one  case  held  that  they 
oonld  not  refuse  to  interfere,  on  the  ground  of 
eighteen  Tears  hating  elapsed  since  the  grant  of 
the  annuity,  and  the  grantee  being  dead.  Van 
v.  hoots,  1  B.  dt  P.  451. 


In  another  case  the  court  refused  to  set  aside 
an  annuity  granted  eighteen  years  since.  Con$t 
v.  Phillips  4  D.  &,  R.  344 ;  3Russ.267. 

If  the  grantor  of  an  annuity  pay  it  without  ob- 
jection, during  the  lifetime  of  the  person  who  ne- 
gotiated the  business  for  the  grantee,  the  court 
will  not  permit  the  grantor  to  apply  to  set  aside 
the  annuity  deeds,  on  a  representation  of  facts 
that  oonld  only  have  been  answered  by  such  agent 
fcr  the  grantee.  Poole  v.  Cabinet, '8  T.  R.  328. 
And  wee  FUrircloth  v.  Gurney,  2  M.  &  Scott, 
«n ;  9  Bing.622;  1  Dowl.  P.  C.  724. 


IV.  Rbcovzrt  or  Consideration. 

When  and  how  reeoi*ra6le.]^Assnmpsit  for 
ey  had  and  received  lies  to  recover  back  the 
purchase  money,  either  where  the  annuity  has 
been  set  aside  by  the  court,  or  where  the  grantor, 
npon  the  discovery  of  a  defect,  refuses  to  re- 
execute  any  fresh  securities.  Weddel  v.  Lynam, 
1  Esp.  309 ;  Peake's  Add.  Cas.  30.— Kenyon. 

So  after  a  nolle  prosequi  had  been  entered  in 
an  action  on  an  annuity  bond  for  defect  of  me- 
morial.   Este  v.  Broomhead,  3  Esp.  261. 

So  it  lies  for  money  advanced  on  an  agreement 
fcr  an  annuity  which  has  never  been  carried  into 
-effect  Richards  v.  Barrett,  3  Esp.  102.— Kenyon. 

But  it  will  not  lie  by  an  attorney  for  the  consi- 
deration which  he  has  paid  to  his  client  as  da- 
mages in  action  for  negligently  preparing  the 
annuity  securities.  Burdon  v.  Webb,  2  Esp. 
•527 — Kenyon. 

To  entitle  the  grantee  to  recover  back  the  price, 
as  money  had  and  received,  it  is  sufficient  if  the 
grantor  has  communicated  to  the  grantee  that 
there  are  defects  in  the  memorial,  and  has  treated 
fir  a  com  promise  on  the  ground  of  the  annuity 
Wing'  void,  although  the  grantee  neither  demands 
payment  of  the  arrears,  nor  tenders  new  securi- 
ties, nor  delivers  up  the  old  ones,  before  he  sues. 
Water*  v.  Mantttt  {Bart.),  3  Taunt  56. 

And  although  the  grantor  has  taken  no  active 
to  set  aside  the  securities.    Id. 


The  grantee  of  a  void  annuity,  on  account  of 
i  informality  in  the  deeds,  cannot  maintain  an 
fcr  money  had  and  received  to  recover  back 
the  money  until  he  has  demanded  fresh  deeds 
from  the  grantor.  But  it  is  not  necessary  for  the 
grantee  to  lender  back  the  old  deeds  previous  to 
the  commencement  of  such  action.  Weddel  v. 
te'sAdd.Cas.30;  1  Esp.  309^— Ken. 


siderntion,  if  the  annuity  be  set  aside  for  infor- 
mality in  registering  the  memorial.  Shove  v. 
Webb,  1  T.  R.  732. 

Quaere,  whether  he  can  if  part  of  the  consider- 
ation be  for  goods  sold  at  the  time  of  granting  the 
annuity.    Id. 

Where  the  grantor  of  an  annuity  applied  to 
have  it  set  aside  on  motion,  and  to  vacate  a  judg- 
ment irregularly  signed  upon  a  warrant  of  attor- 
ney which  had  been  improperly  described  in  the 
memorial,  and  the  court  of  K.  B.  accordingly  held 
that  the  grantee  might  recover  back  the  consider- 
ation money  in  assumpsit,  and  was  not  put  to  his 
action  on  a  bond  which  was  also  given  for  secur- 
ing the  annuity,  and  which,  bond  was  not  ordered 
to  be  cancelled,  though  voidable  in  pleading  by 
virtue  of  the  annuity  act,  17  Geo.  3,  c.  26.  Scur- 
Jield  v.  Gowland,  6  East,  241 ;  2  Smith,  332. 

But  where  an  annuity  bond,  granted  by  two 
becomes  void  by  the  neglect  of  the  grantee  in  not 
registering  the  memorial  under  the  statute,  he 
cannot  recover  back  any  part  of  the  considera- 
tion money  from  the  one,  who  was  known  to  be 
only  a  surety  for  the  other,  and  had  not  in  truth 
received  any  part  of  it,  notwithstanding  they  both 
joined  in  signing  a  receipt  for  it.  Stratton  v. 
/k*wW,2T.R.366. 

On  an  annuity  secured  upon  a  rent  charge, 
which  was  settled  in  trust  for  a  married  woman, 
being  set  aside,  the  annuitant  is  not  entitled  to 
recover  the  consideration  given  by  him  for  the 
annuity  out  of  the  arrears  of  the  rent-charge  paid 
into  court  under  a  decree  made  upon  a  bill  of  in- 
terpleader filed  by  the  owner  of  the  estate,  sub- 
ject to  the  rent-charge.  Angell  v.  Hodden,  2 
Mer.  169. 


The  consideration  of  an  annuity,  being  partly 
a  debt  antecedently  due  for  goods  sold,  and  the  re- 
sidue thereof  money  paid  at  the  time  of  granting 
it,  the  grantee  may  recover  back  the  whole  con* 


Deductions  allowed.] — Where  an  annuity  is  set 
aside,  and  an  action  brought  for  the  money,  an 
account  is  always  taken  of  all  money  received  un- 
der the  annuity.  Bynei.  Vivian,  5  Ves.  jun.  608. 

Where  an  annuity  is  void  under  the  act  at  law, 
the  balance  of  the  consideration  may  be  recover- 
ed, deducting  the  payments  under  the  annuity. 
Bromley  v.  Holland,  7  Ves.  jun.  23 ;  5  Ves.  617  ; 
Coop.  C.C.9. 

On  an  account  of  the  consideration  and  the 
payments  under  the  annuity,  if  the  balance  is 
against  the  grantee,  it  has  been  decided  in  equity 
that  it  cannot  be  recovered.   Id. 

Quere,  where  a  contract  of  life  annuity  is 
avoided,  and  the  grantee  is  to  receive  back  his 
principal  and  legal  interest,  if  annuity  instal- 
ments to  a  greater  amount  than  the  principal  and 
interest  have  been  paid,  whether  it  is  reasonable 
that  the  grantee  shall  refund.  Burdon  v.  Brown- 
ing, 1  Taunt.  520. 

Where  the  grantee  of  an  annuity,  set  aside  for 
a  defective  registry,  brings  an  action  for  money 
had  and  received,  to  recover  back  the  considera- 
tion money  paid  for  it,'the  grantor  may  set  off  the 
payments  made  in  respect  of  such  annuity,  though 
for  more  than  six  years,  unless  the  plaintiff  reply 
the  statute  of  limitations.  Hick*  v.  Hieke,  3  East, 
16 ;  8.  C.  nom.  Hills  v.  Hills,  4  Esp.  196 ;  S.  P. 
Weddel  v.  Lynam,  1  Esp.  309 ;  Peake's  Add.  Cas. 
30. 
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But  held,  at  Nisi  Prius,  that,  when  an  annuity 
is  rescinded  after  it  has  been  paid  for  some  time, 
the  purchaser  is  entitled  to  receive  back  the  whole 
of  his  purchase  money.  Beauchamp  v.  Barrett 
Peake,  109— Kenyon. 

Premiums  of  life  insurance  cannot  be  charged 
on  the  vendor  of  a  rescinded  annuity.  Burdon 
v.  Brownings  1  Taunt  520. 

The  grantee  cannot  claim  sums  paid  by  him 
for  insuring  the  life  of  the  grantor,  unless  there 
has  been  a  special  provision  in  the  deed  to  thai 
effect.  Williamton  v.  Goold,  8  Moore,  334;  1 
Bing.  316. 

Nor  cost  incurred  in  supporting  the  annuity. 
Ex  parte  Shaw,  5  Ves.  620. 

The  court  allowed  the  grantee  of  an  annuity 
his  reasonable  disbursements  for  the  conveyances 
by  which  the  grant  of  such  annuity  was  effected 
and  secured,  where  it  had  been  previously  set 
aside  on  the  terms  of  the  grantor's  paying  the 
grantee  what  should  be  found  by  the  prothono- 
tary  to  be  due  to  the  latter  for  principal  and  in- 
terest at  the  rate  of  51.  per  cent  Williamson  v. 
Goold,  1  Bing.  316 ;  8  Moore,  324. 

Where  a  surety  obtained  an  order  for  setting 
aside  an  execution  under  a  judgment  which  he 
had  given  to  secure  the  payment  of  an  annuity, 
upon  his  entering  into  an  account  and  paying  the 
grantee  the  balance  which  might  be  found  due 
under  the  provisions  of  the  annuity  deed,  which 
was  afterwards  set  aside  upon  the  ground  of  an  il- 
legal retainer  of  part  of  the  consideration  money : 
the  court  of  C.  P.  refused  to  discharge  such  sure- 
ty out  of  execution  until  he  had  accounted,  or 
paid  money  into  court  to  cover  the  amount  of  the 
sum  which  might  be  ultimately  ascertained  by  the 
prothonotary  to  be  due  to  the  grantee  for  principal 
and  interest  on  the  annuity.  Williamson  v. 
Goold,  8  Moore,  224;  1  Bing.  274. 


V.  Payment  of  Annuities. 

Where  the  defendant,  as  surety  for  the  grantor 
of  an  annuity,  executed  a  warrant  of  attorney  to 
confess  a  judgment,  as  a  collateral  security  for  the 
due  and  regular  payment  of  the  annuity,  subject 
to  a  defeasance,  that,  after  any  default  should  be 
made  by  the  grantor  in  payment  of  the  annuity, 
the  grantee  might  sue  out  execution  upon  6uch 
judgment  against  the  defendant  for  such  part  of 
the  annuity  as  should  be  then  due :  and  the  an- 
nuity being  in  arrcar,  and  the  rents  of  the  estates 
of  the  grantor,  on  which  it  was  originally  secured, 
being  unpaid,  the  agent  and  trustee  of  the  estates, 
who  negotiated  the  annuity  as  between  the  gran- 
tor and  grantee,  advanced  to  the  latter  a  sum  of 
money  in  anticipation  of  the  accruing  rents,  and 
deducted  and  retained  the  usual  commission 
charged  by  him  on  the  receipt  and  payment  of 
annuities :  IIcld;  that  such*advance  must  be  con- 
sidered as  a  payment  made  on  account  of  the 
grantor,  as  the  principal ;  and  that,  on  the  insol- 
vency of  the  latter,  and  the  rents  of  his  estates 
proving  insufficient  to  satisfy  the  amount,  the 
grantee  could  not  resort  to  the  defendant  as  his 
surety,  to  recover  the  whole  of  the  arrears  of  the 


annuity  then  due;  as,  whatever  sum  he  had 
ceived  from  the  agent  on  account  of  the  annuity, 
operated  to  that  extent  to  the  extinguishment  of 
the  liability  of  the  surety.  Where,  therefore,  am 
execution  was  issued  against  the  defendant,  as 
such  surety,  for  the  whole  of  the  arrears  due  from 
his  principal  (the  grantor),  and  under  which  he 
was  detained  in  custody,  the  court  of  C.  P.  or- 
dered him  to  be  discharged,  on  payment  into 
court  of  the  balance  due,  after  giving  credit  for 
the  advance ;  the  amount  of  which  balance  was 
to  be  ascertained  by  the  prothonotary.  William- 
son v.  Goold,  7  Moore,  579 ;  1  Bing.  234, 171. 

So  where  upon  the  grant  of  an  annuity,  the 
agent  who  negotiated  it  as  between  the  grantor 
and  grantee,  was  appointed  trustee  and  receiver 
of  the  rents  of  the  estates  of  the  grantor  on  which 
it  was  charged,  and  afterwards  advanced  money 
to  the  grantee  out  of  his  own  funds,  in  anticipa- 
tion of  the  receipt  of  the  arrears  from  such  estate, 
and  debited  the  grantee  with  the  usual  commis- 
sion charged  by  him  on  annuity  payments : — 
Held,  that,  upon  the  eventual  failure  of  the  secu- 
rities and  insolvency  of  the  grantor,  the  agent 
could  not  treat  such  an  advance  as  a  mere  loan ; 
but  that  it  must  be  taken  as  payment  made  to 
the  grantee  in  liquidation  of  the  arrears  of  the 
annuity;  and  the  latter  could  only  issue  execu- 
tion against  the  grantor  for  the  amount  of  the  ar- 
rears actually  due,  after  deducting  the  sum  ad- 
vanced and  received  by  him  from  such  agent. 
Carroll  v.  GooU%  7  Moore,  621 ;  1  Bing.  191. 
And  see  Williamson  v.  Goold,  1  Bing.  190;  & 
Moore,  109. 

Where  the  grantor  of  an  annuity  assigned  it 
to  A.,  together  with  all  the  securities,  for  a  valu- 
able consideration,  part  of  which  belonged  to  B* 
one  of  the  co-sureties  for  payment  of  the  annuity  ; 
and  it  was  agreed  by  deed,  between  A.  and  B-, 
that  the  former  should  retain  out  of  the  annual 
payments  sufficient  to  pay  him  the  principal  sum 
advanced,  together  with  the  interest,  and  that 
when  he  should  have  been  paid  principal  and  in- 
terest the  annuity  should  be  for  the  benefit  of 
B.: — Held,  that  the  annuity  did  not  thereby 
become  extinguished,  and  that  the  eo-saretiea 
still  remained  liable  to  contribution  to  An  al- 
though B.  had  assigned  stock  for  further  secorinr 
the  payment  of  the  annuity.  Browne  v.  Zee,  3 
D.&R.701;  6B.&C.689. 


APOTHECARY-See  Physic, 


APPEAL— See  Common— Pooa— Sessions. 


APPEAL  OF  MURDER. 

Method  and  form  of  proceeding  upon  an  appeal 
of  murder.  Bigby  v.  Kennedy,  5  Burr.  9643 ; 
2  W.  Black.  713.    Rex  v.  Taylor,  2  Burr.  9793. 

Appellees  are  not  to  be  put  to  plead  till  oyer 
had  of  all  prior  proceedings,  if  demanded.    Ja\ 

An  objection  to  the  memorandum  of  the  hill  of 
appeal  cannot  be  taken  before  arraignment  Id. 
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I*  an  appeal  of  death,  the  appellee  waged  his 
battle :— ■ Held,  that  tbe  eoonterplea,  to  oust  him 
of  this  made  of  trial,  mast  disclose  such  violent 
and  Strang  presumptions  of  guilt,  as  to  leave  no 
poaiibk  doubt  in  the  minds  of  the  court  And 
therefore  a  eoonterplea  which  only  stated  strong 
eir Constances  of  suspicion,  was  held  to  be  insuf 
Askfsrd  v.  Thornton,  1  B.  &  A.  405.* 


Held  also,  that  the  appellee  may  reply  fresh 
matter  tending  to  show  his  innocence,  as,  for  in- 
an  alibi,  and  his  former  acquittal  of  the 
offence  on  an  indictment    Id. 


Bat  qaasre,  where  the  counterplea  is  per  se 
insoffieient,  or,  where  the  replication  is  a  good 
answer  to  it,  whether  the  court  should  give  judg- 
ment that  the  appellee  be  allowed  his  wager  of 
batik  or  that  he  go  without  day.    Id. 

In  this  case,  as  the  appellant  prayed  no  further 
judgment,  tbe  court,  by  consent  of  both  parties, 
ordered  that  judgment  should  be  stayed  on  the 
appeal,  and  that  the  appellee  should  be  discharg- 
ed,   id.  460. 

Appeals  of  murder,  as  well  as  of  treason,  felo- 
ny, or  other  offences,  together  with  wager  of 
battle,  are  absolutely  abolished  by  stat  59  Geo, 
*c.4fc 


APPEARANCE— See  Practice. 


APPOINTMENT— See  Power. 


APPRAISER. 

Nothing  being  referred  to  the  appraisers  ex- 
cept the  mere  value  of  the  goods  and  of  the  re- 
pairs, an  appraisement  stamp  upon  the  written 
valuation  is  sufficient  under  the  statute  46  Geo. 
3,  c  43,  and  an  award  stamp  is  not  necessary. 
Letda  v.  Burrows,  12  East,  1 ;  &  P.  Perkins  v. 
Potto,  2  Chit  399. 

Tie  word  "appraiser"  in  statute  46  Geo.  3, 
c  43,  a.  4,  does  not  mean  a  person  who,  in  one 
single  instance  only,  shall  happen  to  make  a  valu- 
ation for  another ;  but  is  intended  to  designate 
persons  who  exercise  the  calling  or  occupation 
of  an  appraiser,  and  who  bear  a  known  charac- 
ter as  such.    Atkinson  v.  Fefl,  5  M.  dt  &  240. 

Therefore,  a  valuation  made  of  parish  lands  by 
two  resident  parishioners  appointed  for  that  pur- 
pose by  parish  officers,  for  the  purpose  of  equal- 
izing a  rate  for  the  relief  of  the  poor,  does  not  re- 
quire an  appratsment  stamp,  within  the  statute, 
at  being  merely  for  the  information  of  the  parties 
ploying  the  valuers.    Id. 


APPRENTICE. 

I.  Contract  of  Apprenticeship. 

1.  General  Requisites,  87. 

2.  Stamp,  87. 

3.  Length  of  Term,  89. 

4.  Dissolution,  90. 

5.  Proceedings  on,  90. 

6.  Proof  of,  91. 

II.  Rights  and  Liabilities  or  the  Partus. 

1.  Master,  91. 

2.  Apprentice,  92. 

3.  Father,  93. 

III.  Jurisdiction  or  Justices,  93. 

IV.  Parish  Apprentices. 

1.  Statutes,  94. 

2.  To  whom,  94. 

3.  By  whom,  94 

4.  Assent  of  Justices,  95. 

5.  Notice  to  Overseers,  96. 

6.  Indenture,  96. 

7.  Dissolution  of  Contract,  96. 

8.  Effect  of  Fraud,  91. 

V.  Settlement  bt  Apprenticeship— £*«  Poos. 
VI.  Apprentice's  Right  to  become  a  Corpora- 
tor—&e  Corporation. 

I*  Contract  of  ArpRXirncESHrp. 

1.  General  Requisites. 

No  agreement  whatever  will  constitute  an  ap- 
prenticeship unless  there  are  indentures  execut- 
ed. Rex  v.  Whitchurch,  1  Bott's  P.  L.  532; 
Burr.  S.  C.  540;  Rex  v.  Margran,  5  T.  R.  153 ; 
Rex  v.  Mawman,  Burr.  S.  C.  290 ;  Rex  v.  Strat- 
ton,  Burr.  S.  C.  272 ;  Rex  v.  Kingsweare,  Burr. 

5.  C.  839. 

A  contract  to  serve  for  three  years,  at  so  much 
per  week,  the  master  agreeing  to  teach  the  other 
a  trade,  and  the  latter  agreeing,  if  he  lost  any 
time  to  the  prejudice  of  his  master,  to  abate  so 
much  per  day,  constitutes  an  apprenticeship,  if 
the  instrument  be  sealed  and  stamped.  Rex  v. 
Rainham,  1  East,  531. 

If  an  apprentice  be  bound,  it  is  not  necessary 
to  the  validity  of  his  indenture,  that  the  msster 
should  sign  a  counterpart.  Rex  v.  Fleet,  Cald.  31 ; 
Rex  v.  St  Peter's  on  the  Hill,  2  Bott's  P.  L.  367. 

An  indenture  by  which  an  apprentice  was 
bound  for  seven  years,  to  serve  one  person  for 
the  first  four  years,  and  his  own  father  for  the 
last  three,  to  learn  two  different  trades,  is  a  valid 
indenture.    Rex  v.  Louth,  8  B.  &  C.  247 ;  2  M. 

6,  R.  273. 


If  a  broker  is  called  to  prove  the  value  of 
goods,  be  need  not  produce  an  inventory  written 
on  an  appraisement  stamp.  Stafford  v.  Clarke, 
1C.4P.  25— Burrough. 


2.  Stamp. 

Operation  of  Statute  8  Anne,  c.  9.3 — The  sta- 
tute 8  Anne,  c.  9,  s.  39,  makes  void  indentures 
of  apprenticeship  in  which  the  full  mim  or  gums 
of  money  received,  given,  paid,  secured,  or  con- 
tracted for,  are  not  truly  inserted.  It  does  not 
apply  to  cases  where  the  sum  actually  paid  is 
inserted  in  the  indenture,  though  it  is  a  less  sum 
than  that  which  was  originally  agreed  for,  and 
the  reduction  was  made  to  diminish  the  amount 
of  the  stamp  duty.  King  v.  Low,  3  C.  8c  P.  620— 
Tenterden. 
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An  undertaking-  by  the  mother  of  an  appren- 
tice, without  the  knowledge  of  her  husband,  to 
pay  the  master  a  sum  of  money  beyond  the  pre- 
mium inserted  in  the  indenture  and  paid  by  -the 
husband  at  the  time  of  its  execution  (the  stamp 
on  the  indenture  being  sufficient  for  both  sums), 
does  not  make  the  indenture  void  under  the  act, 
the  undertaking  being  void  and  no  fraud  being 
practised  on  the  revenue.  Rex  v.  Burton,  on 
Dunsmore,  3  M.  &  R.  631;  9B.&C.  872. 

The  consideration  expressed  in  an  indenture 
of  apprenticeship  was  42.,  to  be  paid  to  the  master 
by  a  public  charity :  but  the  apprentice's  mother 
privately  agreed  to  pay,  and  did  pay  the  master, 
after  execution  of  the  indenture,  11.  in  addition  : 
Held,  that  the  indenture  (though  stamped)  was 
void  by  s.  39,  the  full  sum  contracted  for  with  or 
in  relation  to  the  apprentice,  not  being  inserted. 
Rex  v.  Baildon,  3  B.  &  Adol.  427. 

Where  a  sum  agreed  to  be  given  with  an  ap- 
prentice was  five  guineas,  which  was  inserted  in 
the  indenture,  and  the  duty  paid  accordingly : 
Held,  well,  though  in  fact  only  four  guineas  were 
paid.    Rex  v.  Keynsham,  5  East,  309. 

An  indenture  of  apprenticeship  is  not  void  by 
that  statute,  although  it  was  originally  agreed 
between  the  master  and  the  apprentice's  father 
that  a  premium  of  202.  should  be  paid,  and  the 
master  afterwards,  to  reduce  the  amount  of  the 
duty,  agreed  to  take  191. 19s.  6<JM  which  was  the 
sum  inserted  in  the  indenture  and  actually  paid. 
Shepherd  v.  Hall,  3  Camp.  180 — EUenborough. 

Nor  is  it  necessary  under  that  statute,  to  call 
on  the  party  at  the  time  of  giving  an  indenture 
of  apprenticeship  in  evidence,  to  made  oath  as  to 
the  amount  of  premium  actually  paid  with  the 
apprentice  at  the  time  he  was  bound.  Stewart 
v.  Lawton,  8  Moore,  414 ;  1  Bing.  374 

In  indentures  of  apprenticeship  the  apprentice 
covenanted  to  provide  for  himself  meat,  drink, 
lodging,  and  physic  in  sickness,  during  the  term, 
for  which  benefit  to  the  master  no  additional  duty 
was  paid  under  sect  45 :  the  indentures  were 
held  to  be  admissible  evidence ;  it  not  appearing 
that  weekly  payments,  which  the  master  cove- 
nanted  to  make  to  the  apprentice  during  the 
term  were  not  an  equivalent  Rex  v.  Walton  in 
Le  Dale.  3  T.  R.  515. 

Jf  the  friends  of  an  apprentice  covenant  to 
maintain  him,  and  to  provide  him  with  clothes, 
it  is  not  such  a  benefit  as  is  liable  to  the  duty  im- 
posed by  b.  45.  Rex  v.  Leighton,  4T.R.  732; 
Nolan,  100. 

A  master  stipulating  for  4d.'  out  of  every  Is. 
of  the  earnings  of  his  apprentice,  is  no  benefit  to 
him  within  the  statute,  for  which  an  additional 
duty  is  to  be  paid,  being  by  law  entitled  to  the 
whole.    Rex  v.  Wantage,  1  East,  601. 

Nor  is  an  agreement  before  the  binding  to  pay 
the  master  30s.,  to  clothe  the  apprentice,  within 
the  statute,  and  the  indenture  is  not  void  for 
want  of  inserting  it  therein.  Rex  v.  North  Onam, 
Burr.  S.  C.  145 ;  2  Stra.  1132. 

Nor  is  an  agreement  by  the  father  of  an  ap- 
prentice, to  provide  necessaries  for  his  son,  in 
consideration  of  a  weekly  sum  to  be  paid  him  by 
the  master,  within  the  statute.  Rex  v.  Portsea, 
Burr.  S.  C.  834. 


The  premium  given  by  the  parish  officers  up- 
on the  binding  out  of  a  poor  apprentice,  need  not 
be  set  out  in  the  indenture  in  words  at  length  ; 
such  an  indenture  being  exempted  from  any 
duty  by  sect  40,'  and  the  insertion  of  the  pre- 
mium being  required  for  no  other  purpose  but  to 
ascertain  the  amount  of  the  duty.  Rex  v.  Oadbyt 
1  B.  &  A.  477. 

Neither  is  any  duty  payable  for  any  conridera- 
tion  money,  unless  it  be  given  to  the  master  or 
mistress  of  the  apprentice.  Rex  v.  Saint  Petrox^ 
Dartmouth,  4  T.  R.  196. 

No  action  can  be  maintained  by  the  plaintiff 
on  a  note  given  to  him  by  the  defendant  as  an 
apprentice  fee  with  his  son,  who  was  to  be  bound 
to  the  plaintiff,  if  it  appear  that  the  indenture 
executed  was  void  by  the  statute,  for  want  of  the 
insertion  of  such  premium  therein,  and  a  proper 
stamp  in  respect  of  the  same;  although  the  plain- 
tiff did  in  fact  maintain  the  apprentice  for  some 
time,  and  until  he  absconded.  Jackson  v.  War- 
wick, 7  T.  R.  121. 

An  assignment  of  a  parish  apprentice  is  not 
subject  to  the  regulations  imposed  by  the  statute, 
and  need  not,  therefore,  be  stamped  within  two 
months,  nor  must  the  consideration  paid  for  such 
assignment  be  set  forth  in  it  Rex  v.  Jde,  9  B. 
&  Adol.  866. 

An  unstamped  assignment  of  a  parish  appren- 
tice stated  that  D.  E.  the  new  master,  in  consL. 
deration  of  31. 10*.  paid  him  by  H.,  the  old  mas- 
ter, agreed  to  accept  the  apprentice,  && : — Held, 
that  parol  evidence  was  admissible  to  show  that 
the  money  paid  on  the  assignment  was  parish 
money ;  and,  therefore,  that  the  instrument  did 
not  require  a  stamp.  Lex  v.  Langunnor,  2  B.  &. 
AdoL  616.  

Revenue  Stamp  Acts.] — The  amount  of  duty  is 
now  regulated  by  55  Geo.  3.  c.  184,  eehed.  1  UL 
Apprenticeship. 

An  indenture  to  two  masters,  to  serve  them 
consecutively  in  distinct  trades,  requires  only  a 
single  stamp.  Rex  v.  Louth,  2M.&R.  273 ;  8 
B.  &  C.  247. 


The  stamp  duty  on  indentures  of  apprentii 
ship,  where  the  premium  exceeds  50J.  and  is  1< 
than  100/.  is  50s.  by  48  Geo.  3,  c.  149.    Gye  t. 
Felton,  4  Taunt.  876. 

An  indenture  of  apprenticeship,  executed  be- 
fore the  passing  of  the  statute  44  Geo.  3,  c  98, 
must  be  stamped  with  the  premium  stamp  with- 
in the  time  prescribed  by  the  statute  8  Anne,  e. 
9 ;  and,  where  such  an  indenture  was  stamped 
at  the  time  of  its  being  produced  in  evidence 
with  the  stamp  required  by  the  55  Geo.  5.  c.184, 
but  not  within  the  time  prescribed  by  the  statute 
of  Anne: — Held,  that  the  indenture  was  alto- 
gether void.  Rex  v.  Chipping  Norton,  5B.&A. 
412. 

An  agreement  for  the  assignment  of  an  ap- 
prentice from  one  master  to  another,  must  he 
stamped,  by  statute  23  Geo.  3,  c  5.  Rex  v.  St. 
Paul's  Bedford,  6  T.  R.  452. 

An  unstamped  indenture  of  apprenticeship,  rev 
cited  that  a  premium  had  bean  paid  with  the  ap- 
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prentice;  but  added,  that  it  was  paid  out  of  a  only  sixpence.    Rex  v.  Yarmouth,  Burr.  S.  C. 

charitable  ftmd  belonging  to  the  pariah:  the  379:  say,  107:  &  P. Baxter  v.  Faulam,  1  Wils. 

master  aim  proved  that  the  premium  had  been  129. 

paid  by  the  pariah  officers,  who  informed  him  at 

the  time  that  it  came  out  of  such  fond : — Held, 

that  the  fact  of  payment  being  proved,  the  recital 

in  the  indenture,  and  the  declaration  of  the  pariah 

officers,  could  not  be  admitted  in  evidence,  00  as 

to  bring  the  case  within  the  exception  in  the  44 

Geo.  3,  c  98>  a.  190,  and  that  the  indenture  being 

imafaaiped,  waa  void.    Rexv.SkeffingUm,3B.&, 


A  binding  with  the  consent  of  trustees  of  ftmds 
bequeathed  for  that  purpose,  though  they  do  not 
execute,  ie  exempt  from  duty.    Rex  v.  QuainUm 

A  pauper  was  bound  apprentice  by  the  trus- 
tees of  a  public  charity.  The  master  covenanted 
to  find  him  meat,  drink,  apparel,  washing,  &c. 
Before  the  execution  of  the  indenture,  the  father 
of  the  pauper,  who  was  not  a  party  to  it,  agreed 
with  the  master  to  find  the  pauper  clothing  and 
washing  during  the  term ;  and  he  did  so.  It 
did  not  appear  that  the  trustees  were  privy  to  this 
engagement : — Held,  that  the  indenture  did  not 
require  to  be  stamped,  because  either  the  agree- 
ment by  the  hither  to  provide  clothes  was  not  a 
thing  secured  to  be  given  to  or  for  the  benefit  of 
the  master,  within  the  55  Geo.  3,  c  184,  sched. 
part  L,  tit  Apprenticeship,  or,  assuming  that  it 
was,  then  it  was  void  as  being  a  fraud  on  the 
tnvtees,  who  had  bound  out  the  apprentice  on 
the  faith  that  the  master  was  to  provide  clothes. 
Rex  y.  Aylesbury,  3  B.  &  Adol.  569. 

In  an  indenture  of  apprenticeship,  a  covenant 
by  theapprentice  to  allow  his  maater  2s.  per  week, 
and  to  have  wages,  and  provide  for  himself  dor- 
ing  the  term,  does  not  require  the  additional 
stamp  required  by  44  Goo,  3,  c  98,  upon  an  in- 
denture, where  a  sum  of  money  is  contracted  for 
with  the  apprentice  Rex  v,  Bradford,  1M.&S. 
151.  Amd  see  Aldridge  v.  Ewtn,  3  Esp.  18a 

On  parol  evidence  of  the  existence  of  an  inden- 
ture, the  sessions  may  presume  that  it  was 
stamped,  and  the  duty  paid.  Rex  v.  Badby,  ] 
Butt's  P.I*  549. 


Hie  sessions  presumed  that  an  indenture  of 
appnnticeship  executed  30  years  before,  and 
under  which  the  apprentice  had  reguarly  served 
his  time  for  7  years,  when  the  indenture  was 

ra  up  to  him,  and  proved  to  be  lost,  and  when 
pariah  in  which  he  was  settled  under  such  in- 
denture, had  relieved  him  for  the  last  12  years, 
was  properly  stamped  in  proportion  to  the  ap- 
prentice foe  of  152/.  received  by  the  master,  al- 
though the  deputy-registrar  and  comptroller  of 
the  stamp  duties  proved  that  it  did  not  appear  in 
the  office  that  any  such  indenture  had  been 
stamped  or  inrolleu  during  that  period ;  and  the 
judgment  of  the  justices  was  confirmed  in  K.  B. 
v.  Long  Buckby,  7  East,  45 ;  3  Smith,  92. 


Infect  of  Want  of  Stamp.] — An  indenture  of 
apprenticeship,  unstamped,  is  void.  Rex  v.  Hot- 
heck,  Burr.  S.  C.  198;  Rex  v.  Uanvair,  Burr.  S. 
C.  236;  Rexj.AU  Saints,  Burr.  S.  C.  656. 

Bat  not  so  where  the  consideration  money  was 
VOL.  I.  N 


And  if  the  indenture  be  not  stamped,  and  the 
duty  not  paid,  it  cannot  be  given  in  evidence, 
nor  is  it  available  for  any  purpose  whatsoever. 
Cuerden  v.  Leland,  1  Bott's  J\  L.  545. 

An  agreement  for  an  apprenticeship  must  be 
stamped  in  order  to  confer  a  settlement  by  ser- 
vice under  it  Rex  v.  DUchingham,  4  T.  R.  769 ; 
Nolan,  109 :  S.  P.  Rex  v.  Edgeworth,  3  T.  R. 
353. 

3.  Length  of  Term. 
The  statute  5  Eliz.  c.  4,  avoided  all  indentures 
of  apprenticeship  other  than  for  seven  years:  but 
the  54  Geo.  3,  c.  96,  repealed  that  statute,  and 
enacted  that  it  might  be  lawful  for  persons  to 
take  apprentices  though  not  according  to  the 
provisions  of  the  statute,  5  Eliz. 

The  stat.  5  Eliz.  c.  4,  was  construed  as  render- 
ing indentures  made  for  a  less  time  voidable  only, 
and  not  void.  Gray  v.  Cookson,  16  East,  13 :  S. 
P.  Rex  v.  St.  Nicholas,  Burr.  S.  C.  91 ;  2  Stra. 
1066. 

But  such  indenture  was  not  to  be  avoided  by 
the  mere  act  of  an  apprentice  absenting  himself 
from  his  master's  service,  which  is  an  offence 
under  the  statute  20  Geo.  2,  c  19.  Id. 

And,  generally,  it  seems  that  no  act  could  be 
relied  on  as  such  an  avoidance,  in  an  action  of 
.trespass  against  the  convicting  magistrates,  ex- 
cept it  appeared  on  the  face  of  the  conviction.  Id. 

So,  a  refusal  of  the  apprentice  to  return  into 
the  service  of  his  master,  when  urged  to  it  by 
the  magistrates  themselves  in  the  course  of  the 
inquiry,  upon  the  complaint  of  the  master,  on  a 
prior  absenting  himself  by  the  apprentice  from 
the  service,  was  not  available  in  support  of  such 
action,  against  the  conviction.  Id. 

Where  an  indenture  was  for  five  years,  the 
father  covenanting  for  the  due  service  of  the  ap- 
prentice, and  the  son  avoided  the  indenture  by 
leaving  the  service,  it  was  held  void  against  the 
father  also.    Guppey  v.  Jennings,  1  Anst  256. 

The  statute  related  only  to  infants,  and  not  to 
adults.  Smedley  v.  Gooden,  3  M.  &  S.  189. 

Where  an  apprentice  was  bound  for  five  years 
only,  and  a  bond  was  riven  conditioned  for  his 
service,  the  binding  being  void  by  the  statute,  as 
not  being  for  seven  years,  the  bond  was  also  void. 
Burnly  v.  Jennings,  6  Esp.  8 — Ellen  borough: 
&  P.  Jackson  v.  Warwick,  7  T.  R.  121. 

But  it  was  held  that  it  was  no  objection  to  an 
action  on  a  promissory  note,  that  it  was  given  as 
part  of  the  consideration  of  an  indenture  of  ap- 
prenticeship for  less  than  seven  years,  by  being 
antedated ;  such  indenture  being  only  voidable : 
nor  did  the  consideration  of  the  note  nil  because 
the  apprentice  was  discharged  by  a  magistrate 
after  two  years,  on  account  of  the  master  having 
enticed  him  to  commit  felony ;  particularly  when 
the  apprentice  fee  was  to  be  paid  in  the  first  in- 
stance, though  in  that  case  a  note  was  taken  for 
part  of  it,  payable  at  a  distant  day.  Grant  v. 
Wdckman,  16  East,  207. 
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4.  Dissolution. 

Apprenticeship  ia  determined  by  the  death  of 
the  master.    Rex  v.  Clark,  Burr.  S.  C.  782. 

And  by  the  indenture  being  given  up,  though 
not  cancelled.    Rex  v.  TiicJ^/uld,  Burr.  S.  C.  511. 

And  by  the  master  telling  his  apprentice, u  he 
might  go  where  he  pleased,"  and  giving  tip  his 
indenture.    Rex  v.  Notion,  Burr.  S.  C.  629. 

So,  where  a  master  receives  money  of  his  ap- 
prentice, who  is  of  full  age,  to  vacate  his  inden- 
ture, the  relation  is  dissolved,  although  the  in- 
denture remains  uncancelled.  Rexv.  Devonshire, 
(Justices,)  Cald.  32. 

The  apprenticeship  of  an  infant  may  be  dis- 
solved with  the  consent  of  all  parties  concerned. 
Rex  v.  Weddington,  Burr.  S.  C.  766.  &  P.  Rex 
▼.  Spaurston,  Burr.  S.  C.  801. 

Where  there  has  been  such  an  agreement  be- 
tween the  master  and  the  apprentice  to  give  up 
the  indentures,  that,  to  an  action  of  covenant 
brought  by  the  former,  the  latter  could  plead  the 
matter  in  bar ;  the  indentures  are  considered  as 
cancelled,  though  the  indentures  still  subsist  in 
fact    Rex  v.  Harberton,  1T.R.  139. 

A  verbal  agreement  by  a  master,  u  upon  being 
paid  three  pounds,  to  set  his  apprentice  at  liberty, 
and  to  give  him  up  his  indenture,"  does  not  dis- 
charge the  indenture.  Rex  v.  Warden,  2  M.  & 
It  24. 

The  mother  of  an  apprentice,  before  the  ex- 
piration of  his  apprenticeship,  applied  to  his 
master  to  give  him  up  to  her,  to  which  he  con- 
sented, and  the  apprentice  left  him  ;  but  the  in- 
denture remained  in  the  hands  of  the  overseers, 
and  was  never  applied  for,  or  given  up : — Held, 
that  the  apprenticeship  was  not  put  an  end  to  by 
the  agreement  between  the  parties.  Rex  v.  Skcf- 
fington,  3B.&A.  382.  See  also  Rex  v.  War- 
mint  cr,  3  B.  &  A.  121. 

The  bankruptcy  of  the  master  does  not  dis- 
charge the  indenture,  although  he  absconded  and 
afterwards  delivered  it  to  the  person  to  whom 
the  apprentice  had  hired  himself  as  a  yearly  ser- 
vant   Rex  v.  Shepton,  2  Bott's  P.  L.  395. 

Where  an  apprentice  was  bound  for  seven  years 
to  AM  and  served  him  in  his  house  between  five 
and  six,  and  resided  at  his  mother's  for  the  re- 
mainder of  the  term,  having  previously  agreed 
with  A.  that  he  might  work  for  whom  he  pleased 
on  his  paying  a  weekly  sum  to  A.,  who  also 
during  the  term  occasionally  gave  him  work  for 
which  he  was  not  paid : — Held,  that  this  was  not 
a  continuance  of  the  service  to  A.  for  seven  years 
under  the  indenture.  Rex  v.  Inman,  4B.6lA.55. 

Where  the  master  had  agreed  by  indorsement 
(unstamped)  on  the  indenture  to  cancel  it,  "  pro- 
vided the  apprentice  made  no  engagement  or 
entered  into  any  person's  service  in  the  town  of 
N.:"  it  was  held,  that  the  apprentice  setting  up 
a  trade  for  himself  in  N.  was  a  breach  of  the  con- 
dition, which  entitled  the  master  to  recal  him  back 
into  his  service.    Gray  v.  Cookson,  16  East,  13. 

5.  Proceeding  on. 
The  covenants  in  an  indenture  of  apprentice- 


ship are  distinct  and  independent  of  each  other. 
Winston*  v. /inn,  2  D.&R.  465;  1B.&C.460. 

A  declaration  on  an  indenture  for  a  breach  of 
a  covenant  whereby  a  master  covenanted  to  in- 
struct the  apprentice  in  the  business  of  a  tobacco- 
nist for  four  years,  and  to  board  and  lodge  him 
during  that  time,  alleged,  first,  a  general  breach 
in  the  terms  of  the  covenant;  secondly,  a  parti- 
cular breach  on  the  13th  July,  averring  a  refusal 
to  instruct  on  that  day,  or  at  any  other  time ;  and 
thirdly,  a  similar  breach  as  to  boarding  and  lodg- 
ing on  the  same  day,  and  alleging  that  on  that 
day  the  master  compelled  the  apprentice  to  quit 
the  service,  and  refused  to  maintain  and  keep  him, 
contrary  to  the  effect  of  the  covenant     Fleas, 
first,  performance  of  the  covenant  until  the  10th 
July :  secondly,  willingness  to  maintain  and  keep 
the  apprentice  during  the  whole  term ;  but  that 
from  the  date  of  the  indenture  until  the  10th 
July  the  apprentice  would  not  truly  and  faithfully 
serve  the  defendant,  nor  attend  to  his  business, 
but  on  the  10th  July  refused  so  to  do;  and  set- 
ting forth  various  acts  of  misconduct  on  his  part 
during  the  interval  mentioned;  and  concluding, 
that  on  the  10th  July,  the  apprentice,  against  the 
orders  of  the  defendant,  quitted  the  service,  de- 
claring that  he  would  never  return  again,  where- 
by the  defendant  was  hindered  and  prevented 
from  performing  his  covenant ;  thirdly,  readiness 
to  instruct  and  maintain  according  to  the  effect 
of  the  covenant,  but  averring  neglect  and  refusal 
of  the  apprentice  to  obey  the  defendant's  lawful 
commands  on  the  10th  July,  and  a  refusal  any 
longer  to  serve  him,  and  absconding  on  that  day, 
whereby  he  was  prevented  from  performing  his 
covenant :  fourthly,  averring  a  wrongful  absence 
of  the  apprentice  on  the  10th  July,  whereby,  etc: 
and  fifthly,  a  denial  that  the  defendant  had  com- 
pelled the  apprentice  to  quit  his  service.    And 
the  replication  took  issue  on  the  first  and  fifth 
pleas :  and  as  to  the  others,  there  was  a  confes 
sion  of  the  breaches  of  duty  mentioned  therein; 
but  replying,  that,  on  the  13th  July  the  apprentice 
returned  to  the  defendant,  and  tendered  and  o£ 
fered  himself  to  serve  and  obey  him  according  to 
the  indenture,  but  that  the  defendant  upon  re- 
quest refused  to  receive  him,  &c.     And  the  de- 
fendant demurred  specially  to  the  replication,  and 
assigned  for  causes  that  the  plaintiff  had  by  his 
declaration  complained  of  a  continued  breach  of 
covenant  in  not  instructing,  etc.  the  apprentice, 
from  the  time  of  making  the  indenture  to  the 
commencement  of  the  suit;  and  that,  although 
the  second  plea  answered  to  the  whole  time  in 
the  declaration  after  the  10th  July,  yet  that  the 
plaintiff  had  omitted  to  reply  to  such  parts  of  the 
defendant's  second  plea  as  related  to  not  instruct- 
ing, &c  the  apprentice  on  the  10th  July,  and  be- 
tween that  time  and  the  13th  July : — Held,  that 
the  plaintiff's  claim  was  not  entire,  but  divisible ; 
and  covered  every  part  of  the  time  during  which 
the  master  refused  to  instruct  the  apprentice; 
and  consequently,  that  there  was  no  discontinu- 
ance : — Held,  also,  that  the  replication  was  not  a 
departure  from  the  declaration,  the  gravamen  of 
the  complaint  being  that  the  defendant  had  com- 
pelled the  apprentice  to  quit  his  service,  and  the 
replication  showing  the  manner  in  which  he  had 
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ao  done  >— Held,  also,  that,  as  the  covenants  were 
independent  covenants,  the  acts  of  misconduct 
on  the  part  of  the  apprentice  stated  in  the  se- 
cond plea,  were  not  an  answer  to  an  action 
brought  for  a  breach  of  the  covenant  by  the  mas- 
ter, to  instruct  and  maintain  the  apprentice  dur- 
ing the  terra  agreed  upon  by  the  indenture.  Win. 
v.  Linm,  2  D.  &  R.  4& ;  1  B.  &  C.  460. 


Covenant,  by  the  father  of  an  apprentice, 
against  the  master,  for  not  teaching  the  appren- 
tice: plea,  that  defendant  did  teach,  until  the  ap- 
prentice ran  away,  and  never  returned :  replica- 
tion, that,  on  a  certain  day,  defendant  refused 
then  or  ever  to  take  back  the  apprentice,  and 
thereby  discharged  him :  rejoinder,  that  the  ap- 
prentice had  previously  enlisted  as  a  soldier,  and 
that  plaintiff  never  requested  defendant  to  take 
the  apprentice  when  he  was  able  to  return :  sur- 
rejoinder, that  soon  after  the  apprentice  had  en. 
listed,  defendant  refused  then  or  ever,  to  take  him 
back,  and  wholly  discharged  him:  demurrer: 
Heidi,  that  the  surrejoinder  was  bad,  and  no  an- 
swer to  the  rejoinder;  and  that  the  plea  was  a  good 
answer  to  the  action ;  and  that  the  plaintiff  should 
nave  alleged  an  offer  to  return  the  apprentice. 
Hughes  v.  Humphreys,  9  D.  &  R.  715;  6  B.  & C. 
€80.  And  set  dimming  v.  IKJJ,3  B.  &  A.  59. 

6.  Proof  of. 

[See  Evidence — Proof  of  private  Documents.] 

Parol  evidence  of  an  indenture,  not  produced, 
is  in  general  inadmissible.  Rex  v.  St.  Helens, 
Burr.  &  C.  735. 

Unless  under  particular  circumstances.  Rex 
t.  St.  Helens,  Burr.  S.  C.  292:  S.  P.  Rex  v.  East 
JTnasfc,  Burr.  S.  C.  150. 

Bat  under  circumstances  an  indenture  may  be 
presumed.    Rex  v.  St.  Michael's,  Burr.  &  C.  731. 

An  averment  in  a  declaration  on  the  stat  8 
Ann.  c  9,  against  the  master  of  an  apprentice,  fur 
not  inserting  the  true  consideration  in  the  inden- 
ture, M  that  A.  Bs  the  apprentice,  by  a  certain 
indenture,  executed  on,  ic.,  put  himself  appren- 
tice to  the  defendant,"  &c.  may  be  proved  by  the 
production  of  that  part  of  the  indenture  executed 
by  the  defendant,  in  which  it  is  recited  that  A.  B. 
had  put  himself  apprentice,  dec*  Burleigh  v. 
SlMs,  5  T.  R.  465. 

Where,  in  the  absence  of  the  usual  proof  in 
support  of  a  settlement  by  apprenticeship,  it  ap- 
peared that  the  pauper,  when  a  boy,  had  lived  for 
three  years  with  his  master,  and  then  ran  away; 
that,  twenty  years  since,  a  fire  had  happened  in 
the  apartment  in  which  the  pauper's  father  lived, 
and  destroyed  every  thing  he  bad;  that  the 
fether  and  mother  of  the  pauper  were  both  dead ; 
that  the  pauper's  master,  and  the  wife  of  the  lat- 
ter, were  also  dead ;  that  the  master  had  left  no 
ptopeity  at  his  decease,  and  that  no  relatives  of 
his  were  to  be  found ;  that  a  fellow-apprentice  of 
the  pauper  had  seen  in  his  master's  hand  an  in- 
denture,  which  he  understood  to  be  the  indenture 
of  apprenticeship  of  the  pauper;  and  that,  after  the 
pauper  had  left  his  master's  service,  he  married, 
and  the  parish  in  wbieh  he  was  supposed  to  have 
as  an  apprentice,  relieved  his  wife  by  re- 


ceiving her  into  the  workhouse :— Held,  that  this 
was  sufficient  evidence  to  warrant  the  sessions  in 
presuming  a  legal  binding  and  service  as  an  ap- 
prentice, so  as  to  confer  a  settlement  Rex  v.  St. 
MaryUebone,  4D.&R.  475. 

It  was  proved  by  a  pauper  that  he  had  been 
bound  apprentice  twenty-three  years  ago,  by  the 
overseers  of  the  parish  to  A.  B.,  for  seven  years, 
that  the  indenture  was  signed  and  sealed,  and 
that  he  served  the  seven  years,  and  that  A.  B. 
had  the  indenture;  that,  when  the  apprenticeship 
expired,  the  pauper  asked  A.  B.  for  the  indenture, 
who  said  the  overseers  had  it  i — Held,  that  the 
declarations  of  A.  B.  who  might  have  been  called 
as  a  witness,  were  not  admissible  in  evidence,  and 
that  parol  evidence  of  the  contents  was  not  admis- 
sible, the  indenture  not  having  been  sufficiently 
accounted  for.  Rex  v.  Denio,  7  B.  &  C.  620 ;  1  M. 
&  R.  294 :  &  P.  Rex  v.  CasOeton,  6  T.  R.  236. 

II.  Rights  and  Liabilities  of  Parties. 

1.  Of  Master. 

Generally.] — It  was  doubted  whether  a  master 
who  exercised  a  trade  not  within  the  stat  5  Eliz. 
c.  4,  could  legally  take  an  apprentice.  Gye  v. 
Fetton,  4  Taunt  876. 

That  statute  is  repealed  by  54  Geo.  3,  c.  96. 

Semble  that  an  infant  may  take  an  apprentice. 
Rex  v.  St  Petrox,  Dartmouth,  4  T.  R.  196. 

But  the  binding  an  apprentice  to  a  feme  covert 
is  void.    Rex  v.  Guildford,  2  Chit  284. 

The  interest  of  a  master  in  his  apprentice  is  a 
mere  personal  trust ;  and  the  indentures  not  be- 
ing assignable  in  his  life  time,  except  by  custom, 
and  with  the  consent  of  the  apprentice,  the  mas- 
ter's executors  cannot  maintain  debt  on  a  bond 
for  performance  of  the  covenants  in  the  inden- 
ture, unless  his  executors  are  named.  Baxter  v. 
Burfield,  1  Bott's  P.  L.  581. 

If  a  lad  goes  on  liking,  with  a  view  to  his  be- 
ing bound  an  apprentice,  bis  intended  master 
cannot  charge  for  his  board  and  lodging  for  the 
first  month,  nor,  perhaps,  for  so  long  a  time  as  he 
conducts  himselr  with  propriety;  but  if  be  stays 
for  many  months,  behaving  ill,  after  complaints 
to  his  father  of  his  misconduct,  it  will  be  for  the 
jury  to  say  whether  there  was  any  contract, 
either  express  or  implied,  that  his  father  should 
pay  for  his  board  and  lodging.  Earratt  v.  Burg* 
hart,  3  C.  &  P.  381— Tenterden. 

So,  in  another  case,  under  similar  circumstan- 
ces, it  was  held,  chat,  if  no  fresh  agreement  were 
entered  into,  the 'master  was  not  entitled  to 
charge  for  the  board  and  lodging  of  the  lad  whom 
he  employed  in  his  trade;  and  by  consequence, 
could  not  set  it  off  in  an  action  by  the  lad's  fether 
for  money  lent  fftlkins  v.  Welts,  3  C.  &  P.  231 
— Garrow. 

So,  where  a  surgeon  agreed  with  defendant  to 
take  his  son  an  apprentice  in  consideration  of  a 
premium ;  and  after  the  son  had  served  a  short 
time,  the  agreement  was  broken  off  on  account  of 
the  refusal  to  pay  the  expense  of  the  stamp  for  the 
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indenture :— Held,  that  the  surgeon  could  not  re* 
cover  damages  for  a  breach  of  the  agreement,  nor 
for  the  board  and  lodging  of  the  son  daring  the 
time  he  remained  with  him.  Keens  v.  Parsons, 
2  Stark.  506— Abbott. 

If  an  apprentice  absent  himself  from  his  mas- 
ter, and  his  master  take  him  back,  and  an  action 
be  afterwards  brought  for  such  absenting,  the 
taking  back,  to  constitute  a  defence,  must  be 
specially  pleaded.  Wright  v.  Gikon,  3  C  &  P. 
583— Best. 

The  staying  out  by  an  apprentice  on  a  Sun- 
day evening,  beyond  the  time  allowed  him,  is 
not  such  an  unlawful  absenting  of  himself  as 
will  enable  his  master  to  maintain  an  action  of 
convenant  against  a  person  who  became  bound 
for  the  due  performance  of  the  indenture.  Id. 

The  statute  10  Geo.  2,  c.  31,  s.  5,  after  reciting 
the  inconvenience  which  happens  by  watermen, 
&c.  taking  apprentices  before  they  are  house- 
keepers, or  have  any  settled  habitation  for  them- 
selves or  their  apprentices,  enacts,  That  it  shall 
not  be  lawful  for  any  waterman,  though  a  free- 
man of  the  (waterman's)  company,  or  his  widow, 
to  take  and  keep  any  person  as  his  or  her  appren- 
tice, unless  he  or  she  shall  be  the  occupier  of 
some  house  or  tenement  wherein  to  lodge  him  or 
herself  and  such  apprentice ;  and  that  he  or  she 
shall  keep  such  apprentice  in  the  same  house  or 
tenement  wherein  he  or  she  shall  lodge  or  lie,  on 
pain  of  forfeiting  ten  pounds  for  every  offence. 
By  section  4,  it  is  provided,  That  no  such  free- 
man, or  freeman's  widow,  shall  take  or  retain 
more  than  two  apprentices  at  the  same  time,  un- 
der a  penalty. 

Any  contract  to  take  an  apprentice,  entered 
into  by  a  freeman  or  widow,  not  being  an  occu- 
pier of  some  house,  &c^  or  having  already  two 
apprentices,  is  prohibited ;  and,  therefore,  where 
a  pauper  bound  himself  by  indenture  of  appren- 
ticeship to  serve  the  widow  of  a  waterman,  she 
not  having  such  house,  &<%,  but  it  being  under- 
stood that  he  was  to  live  at  the  house  of  a  free- 
man of  the  company  (which  he  did),  and  to  serve 
him  conformably  to  the  indenture,  he  having  two 
other  apprentices  at  the  time,  such  indenture  was 
absolutely  void.  Rex  v.  Gravesend,  3  B.  &  Adol. 
240. 


Harbouring  apprentices.'] — The  master  may 
have  an  action  against  those  who  detain  the  ap- 
prentice after  knowing  him  to  be  such.  Rex  v. 
Edwards,  7  T.  R.  745. 

But  an  action  does  not  lie  for  harbouring  an 
apprentice,  if  the  master  at  the  time  of  binding 
was  not  a  housekeeper,  and  twenty-four  years  of 
age.  Gye  v.  Felton,  4  Taunt  876. 

Qusre,  whether,  in  an  action  for  harbouring 
an  apprentice,  it  be  necessary  to  prove  that  the 
master  has  made  oath  that  the  premium  men- 
tioned in  the  indenture  is  the  whole  premium  he 
received  ?    Id. 


3b  earnings  of  Apprentices.]— A  master  is  en- 
titled to  maintain  assumpsit  for  the  work  and  la- 
bour of  his  apprentice,  against  another  who  har- 


bours him  after  desertion.    Poster  v.  Stewart,  3 

m.  &  s.  i9i. 

So  the  master  of  an  apprentice  who  has  been 
seduced  from  his  service  to  work  for  another  per- 
son,  may  waive  his  action  for  the  tort,  and  bring 
an  action  of  indebitatus  assumpsit  for  work  and 
labour  done  by  his  apprentice,  against  the  person 
who  tortiously  employed  him.  Lightly  v.  Clous- 
ton,  1  Taunt  112. 

So  the  captain  of  a  ship  of  war,  detaining  an 
impressed  apprentice  after  notice,  is  liable  to  the 
master  for  wages  for  the  service  of  the  appren- 
tice. Eades  v.  Vandeput,  5  East,  39,  n^  4  DougL  1. 

Even  if  the  captain  have  knowledge  of  the 
fact,  from  the  apprentice's  assertion  merely.  Id. 

The  prize  money  gained  by  an  apprentice, 
serving  on  board  a  letter  of  marque  ship,  does 
not  belong  to  the  master  of  the  apprentice,  the 
usage  being  proved  to  be,  that  such  money  is  the 
property  of  the  apprentice,  (Ashhurst,  J-»  dissen- 
tiente.)    Carson  v.  Watts,  3  DougL  350. 

Impressment.] — If  an  apprentice  be  impressed 
into  tne  sea  service,  the  master  cannot  sue  out  a 
habeas  corpus  to  bring  him  up  to  be  discharged, 
though  the  apprentice  may.  Rex  v.  Edwards,  7 
T.  R.  745;  8.  P.  Anon.  1  Chit  654,  n.;  Rex  v. 
Reynolds,  6  T.R.  497. 

Even  if  the  apprentice,  of  the  age  of  eighteen, 
voluntarily  enter  into  the  sea  service,  or  he  is 
anxious  to  return  to  his  master's  service.    Id. 

Nor  where  the  apprentice  is  impressed,  if  be 
be  willing  to  enter  into  the  king's  service.  Ex 
parte  Lansdown,  5  East,  38. 

So  a  habeas  corpus  was  refused  to  discharge 
an  apprentice  from  a  king's  ship,  where  the  ap- 
prentice did  not  allege  that  he  was  detained 
against  his  own  consent  Ex  parte  Grocot,  5  D. 
&  R.  610. 

The  master,  however,  may  have  a  warrant  to 
the  commander  of  the  vessel,  to  have  the  appren- 
tice discharged.    Id. 

Such  warrant  is  granted  by  the  Chief  Justice 
of  K.  B.    Apprentices'  Case,  1  Leach,  C.C.  203. 

So  an  apprentice,  enlisted  without  his  master's 
permission,  may  be  discharged  by  the  Lord  Chief 
Justice.    Rex  v.  Parkins,  2  Ld.  Ken.  295. 

fL  Apprentice. 
An  infant  may  bind  himself  apprentice  by  in* 
denture,  because  it  is  for  his  benefit    Rex  v. 
Arundel,  5  M.  &,  S.  257.  And  see  Keane  v.  Bey. 
cott,  2  H.  Black.  511. 

It  was  once  doubted  whether  an  indenture  of 
apprenticeship,  made  by  an  infant,  being  for  his 
benefit,  was  voidable  by  him ;  but  it  was  held, 
that  it  was  not  avoided  by  the  act  of  his  leaving 
bis  master's  service,  and  going  into  the  service 
of  another.    Ashcroft  v.  Berths,  6  T.  R.  652. 

Nor  is  going  into  the  king's  service  with  his 
master's  approbation  such  an  avoidance.  Rex  v. 
Hindringham,  6  T.  R.  557.  And  see  Rex  t. 
Mountsorrel,  3M.&S.  497. 

The  indenture  cannot  be  avoided  when  the 
apprentice  is  before  a  magistrate,  charged  with 
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misbehaviour  under  the  indenture.  Rexv. Ever- 

errf,  Ctld.  26. 

Nor  by  the  apprentice's  absenting  himself  from 
tbesenice.   Smedley  v.  Qaoden, 3  M.  & S.  189. 

Qocre,  whether  an  apprentice  by  the  custom 
of  London  is  compellable  to  serve  after  twenty- 
one?  Export*  Eden,  2  M.&S.226. 

A  return  to  a  habeas  corpas  for  the  discharge 
of  an  apprentice  above  the  age  of  21,  stating  the 
custom  of  London,  that  every  citizen  and  free- 
man of  the  city  may  take  as  an  apprentice  any 
person  above  the  age  of  14,  and  under  21,  to  serve 
fir  7  years  and  more,  must  show  that  the  ap- 
prentice was  within  those  ages  when  he  bound 
himself  apprentice ;  for  the  court  will  not  intend 
that  from  matter  dehors  the  return.    Id. 

The  Court  of  K.  B.  has  no  power  to  discharge 
tn  apprentice  from  his  indentures  who  has  bound 
himself  when  an  infant  to  serve  till  25,  and  who 
when  he  came  of  age  elected  to  avoid  the  inden- 
tures, after  which  he  had  been  committed  to  the 
boots  of  correction  for  a  misdemeanour  in  ab- 
senting himself  from  his  master's  service,  when 
it  appeared  by  the  return  to  a  writ  of  habeas  cor- 
pas that  he  was  committed,  upon  a  regular  con- 
fiction,  by  two  magistrates.  Ex  parte  Gill,  7 
East,  376;  3  Smith,  369. 

Bat  the  court  said,  that  such  apprentice,  hav- 
ing made  such  objection  to  the  validity  of  the 
indenture  before  the  convicting  magistrates,  who 
disregarded  it,  had  a  remedy  against  them.  Id. 

An  apprentice,  of  seventeen  years  of  age  and 
upwards,  bound  by  indenture  (which  stated  her 
to  be  fbarteon)  for  seven  years,  is  entitled  to  be 
discharged  at  twenty-one.  Ex  parte  Dame.  5 
T.IL  715. 

An  infant  can  do  no  act  to  bind  himself,  ex- 
cept such  as  is  clearly  for  his  own  benefit ;  there- 
fore, though  he  may  bind  himself  an  apprentice, 
he  cannot  dissolve  the  indenture.  Rex  v.  Wig- 
•feOD.fcR.339;  3B.&C.484. 

Where  an  infant  bound  himself  apprentice  for 
■even  years,  and  after  serving  three  years  quar- 
relled with  his  master,  paid  him  &J.  for  the  re- 
mainder of  his  time,  and  then  left  him,  and 
bound  himself  to  another  master  in  another  pa- 
riah;— Held,  that  the  apprentice  had  no  power 
to  dissolve  the  first  apprenticeship,  and  that  the 
■eeond,  therefore,  was  invalid,  and  conferred  no 
settlement    JUL 

The  statute  28  Gee,  3,  c.  48,  s.  4,  makes  void 
«D  indentures  whereby  children  under  eight 
years  of  age  are  bound  apprentices  to  chimney 
•weepers.  Bex  v.  /finttoeU,  8  B.  &  C  466 ;  2  M. 
Alt  474 

An  indentured  apprentice  deserting  his  ser- 
▼ice,  on  entering  on  board  ship  cannot  maintain 
•s  action  for  wages.  Bright  v.  Laces,  Peake's 
Add.  Cas.  121— Kenyon. 

3  Father. 

t  A  other  cannot  bind  his  infant  son  an  appren- 
tice without  his  assent;  therefore,  an  indenture 
of  apprenticeship  executed  by  the  master  and 


father,  but  not  by  the  apprentice  himself 

held  to  be  invalid.  Rex  v.  Arneebyt  3  B.  &  A.  584 

An  indenture  binding  an  adult  as  an  appren- 
tice, which  was  not  executed  by  herself,  but  only 
by  her  father-in-law  and  the  master,  though 
with  her  consent,  does  not  constitute  her  an  ap- 
prentice.   Rex  v.  Ripony  9  East,  295. 

Where  the  master  and  father  of  a  boy  agreed, 
under  seal,  that  the  master  should  teach  the  son 
the  art  and  mystery  of  weaving  for  five  years, 
and  find  utensils,  and  the  son  should  receive  half 
his  earnings,  and  the  master  the  other  half;  un- 
der which  the  boy  served  out  the  time  as  an  ap- 
prentice:— The  Court  of  K.  B.  held,  that  this 
agreement  between  the  father  and  master  (to 
which  the  son  was  no  party),  not  binding  the 
son,  or  the  father  for  him,  to  any  service  to  the 
master,  but  the  son's  service  in  fact  being  merely 
voluntary,  was  no  apprenticeship  in  point  of  law. 
Rex  v.  Cromford,  8  East,  25. 

Money  paid  as  a  premium  for  an  apprentice, 
by  a  parent  to  a  master  under  an  indenture,  can- 
not be  recovered  back  if  such  indenture  be  void 
for  not  having  the  amount  of  the  premium  in- 
serted therein ;  although  the  statutes  relative  to 
the  duties  payable  on  such  indentures  impose  a 
penalty  on  the  master  alone  for  such  omission; 
as  the  parent,  by  executing  the  instrument, 
must  be  considered  to  be  aware  of  its  illegality, 
and  therefore  in  pari  delicto  with  the  master. 
Stokte  v.  Tuntchen,  2  Moore,  538 ;  8  Taunt  492. 

In  a  common  indenture  of  apprenticeship  un- 
der 5  Eliz.  c.  4,  between  the  father,  son,  and 
master,  the  father  is  answerable  for  what  is  to  be 
performed  by  the  son.  Branch  v.  Ervington,  2 
Dough  518. 

In  an  action  of  covenant  on  an  indenture  of 
apprenticeship,  by  the  master  against  the  father, 
the  declaration  assigned  for  breach,  that  the  ap- 
prentice absented  himself  from  the  service,  and 
the  defendant  pleaded  that  his  son  faithfully 
served  till  he  came  of  age,  and  that  he  then 
avoided  the  indenture : — Held,  that  this  was  no 
answer  to  the  action,  as  it  did  not  discharge  the 
father's  liability  on  the  covenant,  which  was 
that  his  son  should  serve  for  seven  years.  Cum* 
ing  v.  Hill,  3  B.  &  A.  59.  And  see  Hughes  v. 
I&mphreya,  6  B.  &  C.  680 ;  9  D.  &  R.  715. 

III.  Jurisdiction  of  Jusncxs. 
The  stat  20  Geo.  2,  c.  19,  s.  4,  enabling  two 
magistrates,  "upon  application  or  complaint 
made  upon  oath,  by  any  master  against  such  ap- 
prentice," as  is  described  in  the  act,  touching 
any  misdemeanour  in  such  service,  to  hear  and 
determine  the  same,  and  to  commit  or  discharge 
the  apprentice,  extends  to  a  complaint  in  writing 
preferred  by  the  master,  and  verified  by  the  oath 
of  another  person.  Finley  v.  Jowle,  12  East,  248. 

This  statute  is  not  repealed  by  6  Geo.  3,  c.  25, 
s.  1,  empowering  the  justices  to  oblige  an  appren- 
tice, absenting  himself  from  his  master's  service, 
to  serve  out,  after  the  expiration  of  the  appren- 
ticeship, such  time  of  absence,  or  to  make  satis- 
faction for  it;  and  in  defiuilt  of  such  satisfaction, 
to  commit  the  apprentice ;  for,  the  remedy  given 
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to  the  muter,  by  the  latter  statute,  is  cumulative 
to  the  punishment  inflicted  on  the  apprentice  by 
the  former  statute  for  his  offence.  Gray  v.  Cook- 
son,  16  East,  13. 

A  conviction  on  the  4  Geo.  4,  c  34,  of  an  ap- 
prentice for  misbehaviour,  moat  show  on  the  face 
of  it  that  the  defendant  is  an  apprentice  within 
the  4  Geo.  4,  c.  29,  which  extends  previous  acts 
to  apprentices  upon  whose  binding  out  no  larger 
sum  than  251.  has  been  paid.  Rex  v.  Taylor,  7 
D.&R.622. 

The  sessions  may  order  an  apprentice  to  be 
discharged,  and  money  to  be  returned,  though 
bound  to  a  trade  not  mentioned  in  the  act;  but  the 
order  must  state  that  the  defendant  appeared,  or 
was  summoned  and  made  default;  and  that  the 
master  had  received  money  with  the  apprentice. 
Rex  v.  Aimes,  1  Bolt's  P.  L.  574. 

IV.  Parish  Apprentices. 

1.  Statutes. 
By  43  Eli*,  c.  2, s.  5,  churchwardens  and  over- 
seers, or  the  greater  part  of  them,  by  the  assent  of 
any  two  justices,  may  bind  children  apprentices ; 
if  males,  till  they  are  twenty-four  years  of  age, 
and,  if  females,  until  twenty-one,  or  time  of  mar- 
riage. 

By  51  Geo.  3,  e.  80,  (which  has  a  retrospective 
operation)  indentures  signed  by  two  persons  only, 
acting  as  churchwardens  as  well  as  overseers, 
are  as  good  as  if  executed  by  distinct  persons  as 
churchwardens,  and  distinct  persons  as  overseers, 
as  required  by  the  statute  of  Elizabeth. 

By  56  Geo.  3,  c.  139,  s.  11,  no  indenture,  by 
reason  of  which  any  expense  whatever  shall  at 
any  time  be  incurred  by  the  public  parochial 
rands,  shall  be  valid  and  effectual,  unless  ap- 
proved of  by  two  justices,  under  their  hands  and 


Sect.  2  enacts,  that  in  all  cases  where  the  resi- 
dence or  establishment  of  business  of  the  person 
to  whom  any  child  shall  be  bound,  shall  be  with- 
in a  different  county  from  that  within  which  the 
place  by  the  officers  whereof  such  child  shall  be 
bound  shall  be  situated,  and  in  all  other  cases 
where  the  justices  of  the  peace  for  the  district  or 
place  within  which  the  place  by  the  officers 
whereof  such  child  shall  be  bound  shall  be  situ- 
ated,  and  who  shall  sign  the  allowance  of  the  in- 
denture by  which  such  child  shall  be  bound, 
shall  not  have  jurisdiction,  every  indenture  by 
which  such  child  shall  be  bound  shall  be  allowed 
as  well  by  two  justices  of  the  peace  for  the  county 
or  district  within  which  the  place  shall  be  situat- 
ed, as  by  two  justices  of  the  peace  for  the  county 
or  district  within  which  the  place  shall  be  situat- 
ed wherein  such  child  shall  be  intended  to  serve. 

It  has  been  held  that  in  such  case  the  inden- 
ture must  be  allowed  by  four  distinct  persons, 
two  of  them  being  justices  of  the  county  from 
which  the  apprentice  is  to  be  bound,  and  the 
other  two  being  justices  of  the  county  into  which 
he  is  to  be  bound.  Rex  v.£ntjtfofi,8B.&C.772. 

By  sect.  7,  children  are  not  to  be  bound  until 
they  are  nine  years  of  age. 


Justices  may  appoint  apprentices  at  any  age 
beyond  that  of  nurture,  except,  perhaps,  in  cases 
of  husbandry.    Rex  v.  Saltern,  Cald.  444 

By  I  $2  Geo.  4,  c.  32,  indentures  signed  by 
one  church  or  chapelwarden  only,  where  there  is 
one  only,  are  sufficient 

By  3  £  4  Will.  4,  c.  63,  s.  1,  reciting  the  last 
statute,  it  is  enacted,  that  all  indentures  allowed 
by  two  justices,  acting  as  well  for  the  county  or 
district  within  which  the  place  by  the  officers  of 
which  the  child  shall  be  bound  shall  be  situated, 
as  for  the  county  or  district  within  which  the 
place  shall'  be  situated  wherein  such  child  shall 
be  intended  to  serve,  shall  be  as  good  as  if  allow- 
ed by  two  justices  acting  for  each  respectively. 

Sect.  3,  provide*,  that  indentures  with  the  cor- 
poration seals  of  directors,  guardians,  or  other 
corporations  authorized  to  bind  children,  shall  be 
sufficient 

By  sect.  4,  indentures  for  binding  parish  ap- 
prentices within  cities,  boroughs,  or  towns  cor- 
porate, shall  be  allowed  by  two  justices,  one  act- 
ing for  the  county,  and  the  other  for  the  corpo- 
rate jurisdiction. 

2.  TbtoAom. 

A  person  occupying  lands  in  a  parish,  but 
living  out  of  it  is  compellable  to  receive  a  parish 
apprentice.    Rex  v.  Clap,  3T.R.  107. 

Where  soveral  persons  hold  land  in  partner- 
ship, some  of  whom  actually  reside  on  and  oc- 
cupy it,  and  others  reside  at  a  distance  in 
another  parish,  the  latter,  as  well  as  the  former, 
are  bound  to  take  parish  apprentices  if  in  other 
respects  they  are  fit  persona  to  take  them.  Rex 
v.  Barwick,  7  T.R.  33. 

So  although  it  is  enacted  by  20  Geo.  3,  c  36% 
relative  to  the  binding  of  poor  apprentices  within 
particular  incorporated  districts,  that  no  person 
shall  be  bound  to  receive  any  such  apprentice, 
unless  he  be  an  inhabitant  and  occupier  in  the 
pariah  where  such  child  lives,  it  is  not  necessary 
that  the  master  should  actually  reside  in  the 
parish ;  if  he  be  an  occupier  there  it  is  sufficient, 
for,  inhabitant  and  occupier  are  for  this  purpose 
synonymous  terms.  Rex  v.  Tunsttad  and  Hap- 
ping Hundreds,  4  T.  R.  523. 

'Incorporeal  property  (as  tithes)  makes  the 
holder  liable  to  take  parish  apprentices.  Rex 
v.  Saltern,  Cald.  444 

A  poor  child  may  be  bound  apprentice  to  the 
inhabitant  of  another  parish.  Rex  v.  &.  Marga- 
ret's, Burr.  S.  C.  728 :  S.  P.  Anon.  Loft,  79. 

Qunre,  whether  a  parish  apprentice  can  be 
bound  to  a  person  living  abroad,  though  retain- 
ing property  in  the  parish  ?  Rex  v.  SpreyUmy  3 
R  &  AdoL  8ia 

3.  By  whom. 

The  stat  43  Eliz.  c  2,  does  not  require  abso- 
lutely two  church  wardens  in  every  parish  for  the 
management  of  the  poor ;  and,  therefore,  an  in- 
denture binding  out  a  poor  apprentice,  by  one 
churchwarden  (where  by  custom  there  was  but 
one,)  and  one  overseer,  was  held  to  be  good 
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in  the  fifth  notion  of  that  statute,  which  require! 
it  to  be  executed  by  the  greater  part  of  the 
churchwardens  and  overseers.  Rex  v.  Shilton 
{Emrt),  1  &  &  A  275. 

Since  the  13  &  14  Car.  2,  c  12,  an  indenture 
executed  bj  the  overseen  of  a  township  which 
has  no  churchwardens  or  chapelwardens,  and 
maintains  its  own  poor  separately,  is  valid,  al- 
though neither  of  the  churchwardens  of  the 
parish  at  large  within  which  the  township  is 
situate  join  in  the  execution.  Rex  v.  Nantwich, 
16  East,  22a 

An  indenture,  executed  by  W.  S.  churchwar- 
den and  J.  G.  overseer  of  the  poor  of  a  hamlet 
maintaining'  its  own  poor  separately  from  the 
paruh  at  larye,  not  being  impeached  by  evidence 
negativing  its  execution  by  a  majority  of  the 
churchwardens  and  overseers  of  the  hamlet,  shall 
be  deemed  good,  by  intending  that  there  were 
two  ovei  seers  for  the  hamlet,  aa  required  by  stat 
13  8l  14  Gar.  2,  c.  12.  a.  21,  and  only  one  church- 
warden, by  custom,  in  the  same  place.  Rex.  v 
AaeUey,  12  East,  361. 

Where  a  parish  is  incorporated  with  others  for 
the  maintenance  of  its  poor,  and  a  guardian  is 
appointed  under  the  22  Geo.  3,  c  83,  the  church- 
wardens and  overseen  may  still  bind  out  poor 
children  apprentices,  and  the  indentures  need 
not  be  signed  by  the  guardian.  Rex  v.  Lutter- 
wrtk, 5  D.&,  R.  343;  3  B.  &  C. 487. 

Where  a  poor  child  was  bound  apprentice  by 
two  persons  styling  themselves  churchwardens 
and  overseers,  who  had  been  appointed  overseers 
at  a  time  when  one  of  them  was  churchwarden, 
who  continued  sole  churchwarden  for  about  two 
months  afterwards,  when  the  other  overseer  was 
appointed  sole  churchwarden  in  his  place,  it  was 
held  that  the  43  Ella,  c  2.  s.  5,  was  not  satisfied. 
Rex  ▼.  All  Saints,  Derby,  13  East,  143. 

The  statute  51  Geo.  3,  c.  80,  extends  to  pa- 
rishes where  there  are  three  officers  only,  one  of 
whom  acts  as  churchwarden  as  well  as  overseer; 
and,  therefore,  an  indenture  in  such  a  case,  sign- 
ed by  two  parish  officers,  one  of  whom  acted  in  a 
double  capacity,  was  held  to  be  valid.  Rex  v. 
SL  Margarets,  Leicester,  2R&A.  200. 

And  notwithstanding  that  statute,  an  indenture 
signed  br  two  parish  officers,  one  of  whom  acted 
in  the  double  capacity  of  churchwarden  and 
overseer,  was  held  good.  Rex  v.  Stoke  OMing, 
IB.  A  A.  173. 

4  Assent  of  Justices, 
When  Required.}— The  56  Geo.  3,  c  139,  ap- 
plies to  cases  where  the  binding  is  either  directly 
"  by  the  pariah  officers,  the  first  ten 
applying  to  cases  where  the  parish  offi- 
parties  to  the  indenture,  the  eleventh 
to  cases  where  they  were  not  actual  parties  to  the 
indenture,  but  procured  the  binding.  Rex  v.  St* 
Peter  {Herefordshire),  1  B.  &  Adol  916. 

A.  intending  from  charitable  motives,  to  ap- 
prentice a  poor  person,  collected  a  sum  of  money 
for  that  purpose  from  several  individuals,  and, 
■— — »gr  others,  from  the  overseers  of  three  dill 
forest  parishes,  though  there  was  no  evidence 


that  the  person  belonged  to  either ;  and  the  sums 
given  by  the  overseers  were  charged  and  allowed 
them  in  their  respective  accounts.  With  the 
sums  so  collected,  and  with  money  of  his  own,  A. 
paid  the  premium  of  apprenticeship.  The  ses- 
sions thought  that  this  was  not  a  binding  by  the 
parish  officers ;  that  the  payments  by  the  several 
parishes  were  voluntary ;  and  that  the  indenture 
was  one  within  56  Geo.  3,  c.  13U,  s.  31,  which 
would  have  required  the  assent  of  two  justices : 
Held,  that  the  decision  was  right    Id. 

Lands  were  devised  for  the  relief  of  the  poor  of 
H.,  one  half  of  the  revenue  to  be  employed  for  the 
relief  of  widows,  the  other  half  towards  binding 
out  apprentices.  The  rents  were  received  by  the 
churchwardens,  and  not  mixed  with  the  poor's 
rates;  but  kept  in  a  distinct  account  A  parish- 
ioner of  H.,  not  receiving  parish  relief  applied  to 
the  churchwardens  to  provide  him  with  the 
means  of  apprenticing  his  son.  The  son  was  ap- 
prenticed, and  the  churchwardens  paid  the  pre- 
mium, costs  of  indenture,  and  expense  of  clothing 
the  apprentice,  out  of  the  charity  fund : — Held, 
that  this  was  not  an  indenture  by  which  an  ex- 
pense was  incurred  by  public  parochial  funds, 
within  56  Geo.  3,  c  139,  s.  11,  and  therefore  not 
void  for  want  of  the  approval  of  two  justices  ac- 
cording to  that  statute.    Rex  v.  Halesworth,  3  B. 

6  Adol.  717. 

And  in  a  similar  case,  where  lands  were  de- 
vised to  the  churchwardens  and  overseers  of  I*, 
and  their  successors,  upon  trust  to  apply  the 
rents  towards  educating  twenty  poor  children, 
and  a  part  thereof  yearly  towards  apprenticing 
eight  of  such  children,  to  be  chosen  out  and  al- 
lowed by  the  said  churchwardens  and  overseers 
and  the  principal  inhabitants : — Held,  that  this 
also  was  not  a  public  parochial  fund  within  the 
meaning  of  the  act    Id. 

Where  an  apprentice  is  bound  out  of  a  parish 
by  his  father,  but  part  of  the  expenses  is  paid  out 
of  the  parochial  funds,  the  indenture  most  be  ap- 
proved by  two  justices,  or  it  will  be  void  ab 
initio.    Rex  v.  Stoke  Damarel,  1  M.  &  R.  458; 

7  B.  &  C.  563. 

Before  the  execution  of  an  indenture,  the  mas- 
ter said  that  the  intended  apprentice  should  have 
better  clothes.  The  apprentice  then  applied  to 
the  parish  officers,  who  agreed  to  give  him  22.  on 
the  execution  of  the  indenture  for  the  purpose  of 
buying  clothes,  which  they  did  accordingly : — 
Held,  that  the  money  paid  by  the  pariah  officers 
was  an  expense  incurred  bv  reason  of  an  inden- 
ture of  apprenticeship,  within  the  meaning  of  the 
56  Geo.  3,  c.  139,  s.  11,  and  therefore  that  the  in- 
denture required  the  assent  of  two  justices.  Rex 
v.  Mattishall,  8  B.  &  C.  733 ;  3  M.  &  R.  386. 

Though  an  infant  be  a  pauper  in  the  parish 
workhouse  at  the  time  of  the  binding,  and  the 
parish  officers  pay  the  premium,  still  it  is  not 
necessary  for  them  to  sign  the  indenture,  or  that 
the  justices  should  assent  thereto,  if  the  infant  be 
not  a  parish  apprentice  within  the  meaning 
of  the  43  Eliz.  c  2.  Rex  v.  -irtmdel,  5  M.  &  8. 
257. 

Wk<U  Justices,  and  how  test{fie4.}^Tomakt* 
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good  binding,  under  43  Elix.  c.2,  s.5,  one  of  the 
two  justices  who,  assent  to  it  must  be  of  the 
quorum;  and  this  must  be  alleged.  Rtxv.  Wool- 
stanton,  Burr.  S.  C.  129 ;  3  Stra.  11 10. 

The  56  Geo.  3,  c  139,  a.  2,  gives  the  justices  a 
discretion  to  determine  on  the  propriety  of  the 
binding  generally,  and  not  merely  with  regard 
to  the  fitness,  respectively,  of  the  master  and  ap- 
prentice.   Rex  v.  Mills,  2  B.  &  Adol.  57& 

At  the  time  of  the  execution  of  the  indenture 
by  the  master,  it  seems  that  the  indenture  ought 
to  have  the  signature  and  allowance  of  two  jus- 
tices.   Rex  v.  Saltern,  Cald.  444 

An  indenture  assented  to  by  the  twojustioes 
separately,  is  void.  Rex  v.  Hamstall  Ridware, 
3  T.  R.  380. 

The  assent  of  two  magistrates  is  sufficiently 
signified  by  one  of  them  first  signing  it  alone, 
and  being  afterwards  present  when  the  other 
signs  it    Rex  v.  Winwick,  8  T.  R.  454 

An  indenture  stated  that  the  overseers  and 
churchwardens  of  M.  in  the  county  of  Warwick, 
with  the  consent  of  justices  of  the  said  county, 
bound  a  pauper  apprentice  to  T.  W.  of  HL,  in  the 
county  of  Leicester,  and  the  justices  in  their 
written  consent  in  the  margin,  described  them- 
selves as  justices  of  the  county  aforesaid : — Held, 
that  it  sufficiently  appeared  that  they  were  jus- 
tices of  the  county  of  Warwick.  Rex  y.  Hinck- 
ley, 1  B.  &  A.  273. 

By  an  indenture  which  purported  to  be  made 
between  the  churchwarden  and  overseers  of  the 
parish  of  D.,  in  the  county  of  Northampton,  of 
the  one  part,  and  A.  B.  of  Coontesthorpe,  in  the 
county  of  Leicester,  of  the  other  part,  it  was  wit- 
nessed that  the  said  churchwarden  and  overseers 
of  the  parish  of  D.,  with  the  consent  of  two  of 
his  majesty's  justices  of  the  peace  for  the  said 
county,  dwelling  in  or  near  the  said  parish,  had 
bound,  &c ;  the  justices  in  their  written  consent 
in  the  margin  of  the  indenture,  described  them- 
selves as  justices  of  the  county  aforesaid : — Held, 
that  the  words  u  county  aforesaid,"  had  the  same 
meaning  as  the  words  "  said  county'*  in  the  body 
of  the  indenture ;  and,  that  it  sufficiently  ap- 
peared, by  the  reference  to  the  latter  words,  that 
the  consenting  justices  were  justices  of  the  coun- 
ty of  Northampton.  Rex  v.  Countesthorpe,  2  B. 
&  Adol.  487. 

The  approval  of  the  justices  must  be  sealed  as 
well  as  signed,  by  56  Geo.  3,  c  139,  s.  11,  and  if 
it  is  not  the  indenture  is  void.  Rex  v.  Stoke  Da- 
morel,  7  B.  &  a  563 ;  1  M.  &  R.  458. 

And  such  an  indenture,  approved  of  under 
their  hands  only,  is  void,  and  not  voidable.    Id. 

An  indenture  to  which  parish  officers  are  par- 
ties is  valid,  if  allowed  by  twojustioes  under  their 
hands  only,  though  expense  be  incurred,  but  not 
clandestinely,  by  the  parish  funds,  under  sections 
1  to  10.  Rex  v.  St.  Paul.  Exeter,  5M.&R.  94  ; 
10  B.  &  C.  12. 

Section  11,  requiring  an  allowance  by  two  jus- 
tices under  their  hands  and  seals,  applies  only  to 
cases  where  expense  is  incurred  by  the  parish 
funds,  the  parish  officers  not  being  parties  to  the 
indenture.    Id. 


5.  Notice  to  Overseers. 

Under  the  statute  56  Geo.  3,  c  139,  s.  2,  when 
an  apprentice  is  bound  from  one  parish  into  an- 
other, notice  must  be  given  to  the  overseers  of 
the  latter,  though  both  be  in  the  same  county 
and  jurisdiction  of  the  peace.  Rex  v.  Threlkeld, 
4B.& Adol. 229;  INev.&M.M. 

Where,  pursuant  to  an  order  of  county  justices 
overseers  of  a  county  parish  bound  one  of  their 
paupers  apprentice  to  a  master  residing  in  a  bo- 
rough within  the  same  county,  having  justices  of 
exclusive  jurisdiction  therein,  and  gave  no  notice 
of  such  binding  to  the  overseers  of  the  borough 
parish : — Held,  that  the  indentures  were  void  by 
56  Geo.  3,  c.  139.  (Abbott,  dissenttente.)  Rex 
v.  Newark-upon-Trent,4D.&,  R.  745:  3  B.&.C 
59. 

6.  Indentures. 

An  indenture  by  which  a  poor  girl  is  bound  to 
serve  till  21,  (without  saying  "or  till  marriage," 
as  directed  by  the  statute  43  Elizabeth,)  is  void- 
able and  not  void ;  and  can  only  be  avoided  be- 
fore justices.  Rex  v.  Stoke,  1  Wile.  96:  &  JP. 
Rex  v.  SLPetrox,  Burr.  S.C.  248. 

Where  a  parish  apprentice  was  bound  by  the 
order  of  two  justices,  which  was  referred  to  in 
the  indenture,  in  which  the  date  of  the  order  was 
omitted :  Held,  that  such  indenture  was  void  by 
the  first  and  fifth  sections  of  the  statute  56  Geo. 
3,  c  139,  and  consequently  that  it  conferred  no 
settlement  by  serving  under  it  Rex  v.  Bow* 
burgh,  3  D.  k  R.  338;  2  B.  &  C.222. 

Parish  apprentices  may  be  bound  for  a  shorter, 
but  not  for  a  longer  time  than  the  statutes  men- 
tion.   Rex  v.  Woolstanton,  1  Bott's  P.  L.  606. 

The  person  to  whom  a  parish  appoint  an  ap- 
prentice, is  concluded  by  signing  the  indenture ; 
nor  can  parol  evidence  be  admitted  of  any  prior 
informality  in  such  indenture.  Rex  v.  Saltern, 
Cald.  444 

The  signing  of  the  indenture  by  a  parish  ap- 
prentice is  not  necessary  to  its  validity.  Rex  v. 
ChaUmry,  1  Bott's  P.  L.  640. 

If  a  poor  boy  be  bound  apprentice  by  the  pa- 
rish officers,  with  the  consent  of  two  justices  of 
the  county,  to  a  master  residing  in  a  different 
parish  and  county,  and  all  the  parties  (except  the 
apprentice)  sign  the  indenture,  it  is  sufficient. 
Rexv.  St.  Nicholas,  Nottingham,  2  T.  R.  726. 

7.  Dissolution  of  Contract. 

A  parish  apprenticeship  cannot  be  dissolved, 
whilst  the  apprentice  is  under  age,  without  the 
consent  of  the  parish  officers.  Hex  v.  Austery, 
Burr.  S.  a  441. 

An  infant  parish  apprentice  and  his  master  can- 
not by  themselves  vacate  the  indenture.  Rex  v. 
Langham,  Cald.  126. 

But  the  indenture  may  be  dissolved,  by  an 
agreement  betwixt  the  master  and  apprentice, 
after  he  has  attained  twenty-one  years  of  age; 
and  the  assent  of  the  parish  officers  is  not  neces- 
sary to  the  validity  of  such  agreement  Rex  y. 
Hacburton,!  Bott's.  P.  L.  615. 
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A  parish  apprentice  may  agree  with  his  mat- 
ter to  cancel  his  indentures  at  twenty-one  though 
bound  tiD  twenty-four.  Burlaw  v.  Warslow,  1 
W.  Black.  593 ;  Burr.  &  C.  562. 

^  Since  the  act  32  Gea  3,  c.  57,  for  the  regula- 
tion of  parish  apprentices,  which  recites,  **  that  on 
the  death  of  the  roaster  during  the  term  of  such 
apprenticeship,  the  agreement  for  service  on  the 
part  of  the  apprentice  is  at  an  end :"  but  the  co- 
tenant  for  maintenance  on  the  part  of  the  master 
still  continues  as  far  as  his  assets  extend,  or 
doubts  hare  arisen  with  respect  thereto,  duvj  and 
then  enacts  that  such  covenants  for  maintenance 
of  parish  apprentices,  with  whom  no  more  than 
5L  shall  be  given,  shall  not  continue  in  force 
longer  than  for  three  calendar  months  after  the 
death  of  the  master,  Ate,  during  which  three 
months  the  apprentice  shall  continue  to  serve  the 
executors,  Ate.  or  their  appointee;  and  that  within 
the  three  months,  two  justices  of  the  peace,  on 
appfieation  by  the  widow,  or  certain  relatives  of 
the  master,  may,  by  indorsement  on  the  inden- 
ture. Ate,  direct  such  apprentice  to  serve  out  his 
time  with  the  applicant;  such  applicant  having 
"  with  and  been  part  of  the  family  of  the 
r,4bcat  his  death;  but  otherwise,  that  such 
lip  shall  be  determined;  and  then  it 
(sect.  5.)  "that  nothing  thereinbefore 
oontamnri  shall  extend  to  any  parish  apprentice, 
bat  to  soch  only  as  shall  be  living  with  and  make 
part  of  the  family,  or  be  in  the  actual  employment 
of  the  original  master,  etc.  or  of  any  subsequent 
master,  exc  appointed  under  the  provisions  of 
the  act  at  the  tune  of  the  death  of  such  master, 
etc.:'* — Held,  that  a  parish  apprentice,  who  was 
not  living  at  the  time  of  his  mistress's  death  with 
her  appointee  under  the  provisions  of  the  act, 
though  living  with  her  son  by  her  individual  con- 
sent, could  not  gain  a  settlement  in  another  pa- 
rish by  serving  another  mistress  with  the  consent 
of  the  son  and  assignee  of  the  original  mistress; 
given  alter  the  death  of  the  original  mistress ;  the 
contract  of  service  being  declared  by  the  recital 
of  the  act  to  be  at  an  end  upon  the  death  of  the 
original  mistress,  unless  continued  in  the  man- 
ner described  in  the  second,  third,  and  fourth 
sections  of  the  act:  to  which  sections  the  proviso 
in  the  fifth  section  seems  properly  to  apply.  Rex 
▼.  Skeepohrad,  15  East,  59. 

8.  Effect  of  Fraud. 

An  indenture  of  apprenticeship  of  an  infant 
pauper,  sanctioned  by  the  overseers  and  magis- 
trates acting  bona  fide,  is  not  avoided  by  its  hav- 
ing  been  fraudulently  contrived  between  the 
parent  and  nominal  master,  for  the  purpose  of 
obtaining  a  premium  from  the  parish,  and  keep- 
ing each  infant  at  home.  Rex  v.  Great  Sheepy, 
3M.4dR.286;  8B.&C.74 

Where  the  parish  officers,  wishing  to  put  outa 
child  at  the  age  of  nine  years  as  an  apprentice, 
npon  the  refusal  of  his  mother,  withdrew  her  pa- 
riah allowance;  but  two  years  afterwards,  she  not 
being  able  to  support  him,  went  to  the  parish  of- 
ficer and  consented  to  ber  son's  being  put  out, 
and,  by  desire  of  the  parish  officer,  chose  a  mas- 
ter, to  whom  the  parish  officer  agreed  to  give 
▼OL.  I.  O 


three  guineas,  &&;  and  afterwards  all  the  parties 
met,  and  went  before  the  justices,  who,  thinking 
that  the  master  bad  already  a  sufficient  number 
of  apprentices,  refused  to  bind  the  son ;  where- 
upon the  parish  officer  declaring,  that,  if  he  could 
not  have  him  bound  there,  he  would  elsewhere, 
took  the  parties  to  an  inn,  and  procured  an  in- 
denture, which  was  filled  up  and  executed,  and 
the  son,  with  the  mother's  consent,  bound  him- 
self for  seven  years : — Held,  that  the  sessions 
were  not  warranted  in  finding  fraud,  so  as  to  de- 
feat the  settlement  under  the  indenture.  Rex  V. 
Kiiby,  %  M.  &  a  501. 


APPROPRIATION  OF  PAYMENT— Set 

Debtor  and  Creditor. 


APPROVEMENT  OF  COMMON— See  Com- 
mon. 


ARBITRATION. 

L  Submission. 

1.  Where  there  is  a  Cause  depending,  98. 

2.  Where  there  is  no  Cause  depending,  98. 

3.  Effect  on  Claims  of  Parties,  99. 

4.  Effect  as  an  Admission,  10J. 

5.  Submission  become  abortive,  101. 

6.  Proof  of,  101. 

7.  Revocation,  101. 

(a)  Death,  101. 

(6)  Bankruptcy  and  Insolvency,  102. 

(c)  Act  of  the  Party,  102. 

(d)  Time  of  Revocation,  103. 

(e)  Proceedings  for,  104. 

8.  By  Partners — See  Partner. 

9.  Amendment  of  Orders  of  Nisi  Prius — 

See  Amendment. 
II.  Effect  of  Agreements  to  Refer,  104. 
IIL  Attendance  of  Witnesses,  104 
IV.  Arbitrator. 

1.  Power  and  Duty,  105. 

(a)  Evidence  and  Witnesses,  105. 
(6)  Matters  referred,  105. 

(c)  Ex  parte  Proceeding,  106. 

(d)  Costs,  109. 

(c)  Altering  Award,  109. 
9.  Remuneration,,  110. 
3.  Witnesses*  Privilege  from  Arrest—See 
Arrest. 
V.  Umpire,  110. 
VI.  Award. 

1.  Time  of  Making,  111. 

2.  Form  generally,  113. 

3.  Certainty  and  Conclusiveness,  113. 

4.  Partial  Validity,  115. 

5.  Performance  of  Award,  116. 

6.  Of  Commissioners  of  Inclosure — See 

Common. 
VII.  Setting  aside  Award. 

1.  Mistake  of  Law,  116. 

2.  Collusion  and  Misbehaviour,  117. 

3.  Stamp,  117. 

4  Other  Grounds,  118. 
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5.  Proceedings  to  set  aside  at  Law%  118. 

(a)  When  to  be  adopted,  118. 
(6)  Limitation  as  to  Time,  118. 
(c)  Practice,  119. 

6.  Proceedings  to  set  aside  in  Equity,  120. 
VIII.  Enforcing  Award, 

1.  By  Action,  120. 

2.  By  Signing  Judgment,  121. 

3.  By  Suit  in  Equity,  121. 

4.  By  Attachment — See  Attachment. 

5.  Affidavits  of  Debt  on  Awards— Set 

Arrest. 
DC  Effect  of  Arbitrament,  121. 
X.  Costs  on  Arbitrations— &e«  Costs. 

I.  Submission. 

1.  Where  there  is  a  Cause  depending. 
Where  the  parties  intend  to  refer  all  disputes, 
the  terms  of  the  reference  should  be  u  of  all  mat- 
ters in  difference  between  the  parties ;"  and  when 
the  reference  is  only  intended  to  be  of  the  matter 
in  the  particular  cause,  M  of  all  matters  in  dif- 
ference in  the  cause."  Smith  v.  Midler,  3  T.  R. 
624. 

It  is  best,  in  entering  into  a  rale  of  reference, 
to  stipulate  that  the  reference  shall  not  be  de- 
feated by  the  death  of  one  of  the  parties  before 
award  made.  Tbussaint  v.  Hartop,  7  Taunt  571; 
Moore,  287;  Holt,  335. 

After  an  order  of  reference  has  been  made  with 
the  consent  of  counsel  and  attorney,  the  court 
will  not  set  it  aside  on  an  affidavit  by  a  party  ex- 
pressly denying  his  attorney's  authority  to  refer, 
though  the  application  be  made  before  any  step 
taken  by  the  arbitrator,  excepting  the  appoint- 
ment of  a  meeting.  Filmer  v.  Delber,  3  Taunt 
486 ;  1  Chit  193,  a. 

Where  matters  in  a  suit  in  Chancery  were  or- 
dered by  the  Vice-Chancellor,  with  the  consent 
of  the  attorneys  of  the  parties  in  the  suit,  to  be 
referred  to  A.  B^ — Held,  upon  error,  that  no  suf- 
ficient authority  to  refer  on  behalf  of  the  infant 
£laintifts  was  shown,  the  attorneys  in  the  suit 
aving  no  such  authority,  and  that  therefore  the 
submission  was  not  mutual,  and  consequently  the 
award  was  bad.  Biddell  v.  Dowse,  6  B.  &  C. 
255 ;  9  D.  &  R.  404,  reversing  &  C.  nom.  Dowse 
v.  Coxe,l0  Moore,  272;  3  Bing.  20. 

Parties  may,  if  they  choose,  take  arbitrators 
instead  of  the  master  in  equity;  and  they  must 
proceed  in  tho  same  way  as  the  master,  and  make 
the  same  report  Dick  v.  MUligan,  2  Ves.  jun.  23. 

By  a  reference  to  arbitration  both  at  law  and 
equity,  the  court  divests  itself  of  all  judgement 
upon  the  facts.    Id. 

2.  When  there  ie  no  Cause  depending. 
Statute  9  &  10  Will.  3.}-By  9  &,  10  Will.  3, 
c  15,  merchants,  traders,  and  others,  desiring  to 
end  any  controversy,  suit,  or  quarrel,  for  which 
there  is  no  other  remedy  but  by  personal  action  or 
suit  in  equity,  may,  by  arbitration,  agree  that  their 
submission  of  their  suit  to  the  award  or  umpirage 
of  any  person  shall  be  made  a  rule  of  any  of  his 
majesty's  courts  of  record,  and  insert  the  agree- 


ment in  the  submission,  which  may,  on  affidavit 
of  the  witnesses  thereto,  or  any  one  of  them,  be 
made  a  rule  of  court,  and  enforced  by  the  usual 
means. 

The  act  was  made  to  put  submissions,  where 
no  cause  was  depending,  upon  the  same  footing 
as  where  there  was,  and  is  only  declaratory  of 
what  the  law  was  before  in  the  latter  cases.  Lu- 
cas*. Wilson,  2  Burr,  701. 

Under  this  statute  a  submission  to  arbitration 
may  be  made  a  rule  of  court  in  vacation.  In  re 
Taylor,  5  B.  &  A.  217. 

The  court  have  no  authority  under  the  statute 
to'make  a  parol  submission  to  an  award  a  rule  of 

court    Ansellr.  Evans,!  T.R.1   But  see 

v.  Mills,  17  Ves.  419. 

Where,  in  the  course  of  proceeding  before  an 
arbitrator,  the  parties  agreed  by  parol  that  the 
arbitrators  should  determine  as  to  a  lease  to  be 
granted:  it  was  held,  that  such  an  agreement 
was  within  the  statute  of  frauds ;  and  the  award, 
having  directed  a  lease  to  be  made,  could  not  be 
enforced.     Walters  v.  Morgan,  2  Cox,  369. 

Where  the  plaintiff's  attorney,  having  received 
a  sum  of  money  from  the  defendant  for  the  plain- 
tiff in  the  progress  of  a  cause,  entered  into  an 
agreement  to  secure  it  to  the  latter,  in  which  was 
contained  a  proviso  that  the  agreement  should  be 
made  a  rule  of  court  >— Held,  by  C.  P.,  that  they 
had  not  authority  to  direct  it  to  be  done,  as  the 
stat  9  &  10  Wilt  3,  c.  15,  is  confined  to  cases  of 
submission  to  arbitration,  and  the  plaintiff's  at- 
torney  was  no  party  to  the  original  suit ;  and  that 
therefore  the  plaintiff's  only  remedy  was  by  ac- 
tion for  the  breach  of  the  agreement  Steero  v. 
Harrop,  7  Moore,  466;  1  Bing.  133. 

The  courts  have  jurisdiction  though  the  sub- 
mission were  to  mate  the  award,  instead  of  the 
submission,  a  rule  of  court  Pedley  v.  Westma- 
cot,  3  East,  603;  PoweU  v.  Phillips,  2  TiddX 
Prac  875. 

So  also  a  submission  to  arbitration  may  be 
made  a  rule  of  court,  where  the  bond,  made  be- 
tween the  trustee  of  a  wife  and  her  husband,  re- 
cited that  a  suit  for  separation  had  been  instituted 
between  the  husband  and  wife  in  the  commons, 
and  that,  in  order  to  put  an  end  to  any  contest 
about  the  terms  of  separation,  it  had  been  agreed 
that  all  matters  should  be  referred  to  J.  &,  and 
either  of  the  parties  should  be  M  at  liberty  to  apply 
to  the  court"  to  make  the  award  a  rule  of  court 
SoiUeux  v.  Herbtt,  2  B.  &  P.  444.  And  sea 
Thompson v.  Charnock,  QT. R.  139. 

The  court  will  not  make  a  submission  to  an 
award  a  rule  of  court,  where  part  of  the  matter 
agreed  to  be  referred  has  been  made  the  subject  of 
an  indictment  Watson  v.  MCullum,  8  T.  R.  530. 

Nor  where  there  is  a  cause  depending.  Lons- 
dale (Lord)  v.  LUOedaie,  2  Ves.  jun.  451. 

But  a  party  who  has  preferred  an  indictment 
for  an  assault,  may  submit  the  adjustment  of  the 
reparation  to  arbitration,  as  well  as  the  costs. 
Baker  v.  Townshend,  1  Moore,  120 ;  7  Taunt 
422;  1  Moore, 287;  Holt, 335. 

Where  an  agreement  of  reference  is  to  be  made 
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a  rale  in  the  alternative  of  one  of  two  court*,  and 
H  ie  made  a  rale  of  one,  it  cannot  be  made  a  rule 
of  the  other : — Semble,  that,  under  the  statute, 
each  an  agreement  in  the  alternative  is  illegal. 
Winotay  t.  Bate*,  1  DowL  P.  C.  559 ;  2  C.  & 
J.379;  STyr.466. 

Where  four  actions,  three  in  the  Exchequer, 
and  one  in  K.  R,  were  referred  by  an  agreement, 
which  had  been  made  a  rule  of  K.  B.,  under  a 
dame  therein,  empowering  the  parties  to  make 
it  a  role  of  the  K.  B.  or  Exchequer,  the  court  re- 
fined to  allow  the  agreement  to  be  made  a  rule 
of  the  court  of  Exchequer.    Id. 

A  submission  may  be  made  a  rule  of  court  af- 
ter the  award  is  made.  Smith  v.  Sumes,  5  Madd. 
74;  &  P.  Fetkerstonev.  Cooper,  9  Yes.  67. 

But  a  submission  ought  not  to  be  made  a  rule 
of  court  after  it  has  been  revoked  by  one  of  the 
parties.    King  y.  Joseph,  5  Taunt  452. 


ought  to  be  mutual.) — In  an  action 
of  debt  on  an  award,  the  execution  of  the  sub- 
mi— ion  by  all  the  parties  on  both  sides  must  be 
proved.    Ferrer  v.  Own,  7  B.  &  C.  427 ;  1  M.  & 


So  in  the  case  of  bonds  of  submission,  though 
the  action  is  against  only  one  of  the  obligors  in 
one  of  the  bonds.    Id. 

Where,  in  an  action  by  the  assignee  of  a  bank- 
rapt,  the  petitioning  creditor's  debt  was  to  be 
proved  by  a  deed  of  reference  between  himself, 
the  bankrupt,  and  others,  their  partners,  of  all  ac- 
counts between  them,  or  any  two  of  them ;  and 
by  an  award  (inter  alia)  of  a  separate  debt  of 
above  100J.  due  from  the  bankrupt  to  the  peti- 
tioning creditor,  who  was  also  the  assignee : — 
Held,  that  it  was  not  sufficient  to  prove  the  execu- 
tion of  the  deed  by  the  petitioning  creditor  and  the 
bankrupt,  without  proving  also  the  execution  by 
the  other  partners,  (by  whom  it  appeared  on  the 
face  of  it  to  have  been  also  executed) ;  for  the 
consideration  to  each  to  execute  his  own  submis- 
sion was  the  submission  of  all  the  others,  and 
without  proof  of  that,  the  arbitrators  had  no  au- 
thority to  make  their  award  between  any  of  the 
parties.    Antrum  v.  Chace,  15  East,  209. 

In  an  action  against  the  marshal  for  an  escape 
of  a  prisoner  committed  under  an  attachment  for 
not  performing  an  award,  an  allegation  that 
plain  tiff  and  the  prisoner  referred  their  disputes 
to  arbitration  "  by  mutual  bonds  of  submission," 
is  a  material  and  necessary  allegation,  and  must 
be  strictly  proved ;  proof  of  the  prisoner  only  hav- 
ing executed  asubmissionbond  is  insufficient,  and 
the  plaintiff  most  be  nonsuited.  Brazier  v.  Jones, 
2  XLSlR.  88 ;  8  &  &  C.  124. 

8emble,  that  he  need  not  have  done  so  had  he 
and  proved  a  rule  of  C.  PM  ordering  the 
of  the  attachment,  although  proof  of  such 

rale,  without  a  statement  of  it  in  the  declaration, 

avosjld  not  be  sufficient    Id. 

3.  Fffect  on  claim*  of  Parties. 
Genermlly.y—A  submission  to  arbitration  of  all 
in  difference  between  the  parties  in  the 
ie  not  oonfined  tothe  subject-matter  in  the 


particular  action  then  depending,  but  will  extend 
to  cross  demands  between  the  parties,  though  not 
pleaded  by  way  of  set-off;  and  tho  costs  being  to 
abide  the  event  makes  no  difference.  Malcolm 
v.  Puliation,  2  T.  R.  645. 

But  a  reference  of  all  matters  in  dispute  in  the 
cause  between  the  parties,  is  confined  solely  to 
the  matters  in  dispute  in  that  trial.    Id. 

Where  cross  actions  and  all  matters  in  differ* 
ence  are  referred,  and  the  award  decides  the  ac- 
tions only,  it  is  no  objection  to  the  award  that  a 
claim  not  included  in  either  action  was  brought 
before  the  arbitrator,  upon  which  he  has  not  ad- 
judicated, unless  it  be  also  averred  that  he  did 
not  take  such  claim  into  his  consideration.  Rex 
v.  St.  Catherine  Dock  Company,  1  Nev.  &  M. 
121. 

By  an  order  of  reference,  all  matters  in  differ- 
ence in  a  cause  between  A.  and  B.  were  referred 
to  an  arbitrator,  and  by  a  subsequent  order  C. 
was  made  a  party  thereto,  and  it  was  directed  that 
all  matters  in  difference  between  An  B.,  and  C, 
should  be  referred  to  the  same  arbitrator,  and  that 
the  costs  of  the  suit  should  abide  the  event  of 
the  award.  The  arbitrator  made  two  awards,  in 
the  one  of  which  be  awarded  that  A.,  at  the  date 
thereof,  was  indebted  to  B.  without  mention- 
tioning  C,  and  in  the  other  that  A.  was  indebted 
to  G,  without  mentioning  B. : — Held,  that  both 
these  awards  were  bad,  as  he  had  not  decided  all 
the  matters  in  difference  between  all  the  parties, 
Winter  v.  White,  2  Moore,  723.  But  etc  Jackson 
v.  Yabsly,  5  B.  &  A.  848. 

On  a  reference  of  all  matters  in  difference,  a 
demand  on  one  side  was  laid  before  the  arbitrators, 
and  immediately  admitted  by  the  other  party ;  no 
evidence  was  therefore  given  concerning  it,  nor 
any  adjudication  upon  it  requested.  The  arbitra- 
tors published  their  award  of  and  concerning  the 
matters  referred  to  them,  directing  payment  of  a 
sum  of  money  (without  saying  on  whose  account) 
to  the  party  against  whom  the  above  claim  had 
been  made,  with  costs,  and  it  was  proved  that 
they  left  that  claim  out  of  consideration  in  mak- 
ing their  award,  as  a  matter  not  in  dispute : — 
Held,  that  the  award  was  bad,  as  the  arbitrators 
ought  to  have  taken  notice  of  the  admitted  de- 
mand. InreRobsonSf  Roilson,  IB.  &,Ado\.T23. 

Prevention  of  future  Litigation.] — An  award, 
made  upon  a  reference  of  all  masters  in  difference 
between  the  parties,  does  not  preclude  the  plain- 
tiff from  suing  upon  a  cause  of  action  subsisting 
against  the  defendant  at  the  time  of  the  refer- 
ence, upon  proof  that  the  Bubject-matter  of  such 
action  was  not  laid  before  the  arbitrators,  nor  in- 
cluded in  the  matters  referred.  Ravee  v.  Farmer, 
4T.H  146.  But  see  1  Bra  P.  C.  52a  And  see 
Mason  v.  Thornton,  4  Esp.  180. 

Otherwise,  if  included  in  the  reference.  Smith 
v.  Johnson,  15  East,  213. 

Therefore,  where  disputes  existed  between  the 
master  and  owner  of  a  ship,  touching  the  ship's 
accounts  on  a  certain  voyage,  they  referred  all 
actions  and  causes  of  action  to  arbitrators,  who 
awarded  a  balance  to  be  paid  by  the  owner  to 
the  matter  s— Held,  upon  a  rule  for  an  attach* 
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ment  for  non-payment  of  the  sum  awarded,  that 
it  was  not  competent  to  the  owner  to  claim  a  de- 
duction of  a  certain  sum,  the  price  and  proceeds 
of  certain  goods  shipped  on  their  joint  account, 
the  whole  of  which  price  had  been  paid  by  the 
owner  in  the  first  instance,  on  the  ground  that 
such  particular  adventure  formed  no  part  of  the 
,  disputes  between  them,  and  had  not  been  sub- 
mitted to,  nor  taken  into  the  consideration  of  the 
arbitrators;  because  it  was  plainly  within  the 
terms  and  scope  of  the  reference ;  the  direct  ob- 
ject of  which  was  to  make  a  final  settlement  of 
all  matters  of  account  between  the  parties ;  and  it 
was  the  owner's  own  fault  if  he  kept  back  that 
item  of  the  account  Smith  v.  Joimwn,  15  East,213, 

So,  where  all  matters  in  difference  in  a  cause 
were  referred,  and  the  arbitrator  awarded  to  the 
plaintiff  a  sum  in  satisfaction  of  his  damages  in 
the  cause,  it  was  held  that  the  plaintiff  could  not 
afterwards  support  another  action  for  a  demand 
within  the  scope  of  the  reference,  and  which  he 
might  have  brought  before  the  arbitrator.  Dunn 
v.  Murray,  4  M.  &  R.  571. 

The  plaintiff  an  attorney  in  the  country,  sued 
his  agent  in  town  for  negligence  in  conducting 
the  plaintiff's  business,  and  alleged  in  his  decla- 
ration that  he  had  thereby  become  liable  to  pay 
certain  sums,  and  bad  lost  the  employment  of 
divers  clients.  The  cause  was  referred  under  an 
order  of  Nisi  Prius,  by  which  the  plaintiff  con- 
sented not  to  bring  any  action  or  suit  concerning 
the  premises  referred.  The  order  was  afterwards 
made  a  rule  of  court,  and  the  arbitrator  directed 
a  verdict  to  be  entered  for  the  plaintiff,  who  af- 
terwards commenced  a  second  action  against  the 
defendant,  alleging  in  the  declaration  that  the 
plaintiff  had  paid  certain  sums  to  persons  who 
had  threatened  him  with  actions,  and  lost  the 
employment  of  divers  other  clients,  from  the  neg- 
ligence of  the  defendant  The  court  refused  to 
stay  the  proceedings  in  the  second  action  on  mo- 
tion, but  intimated  an  opinion  that  the  recovery  in 
the  former  action  might  be  pleaded  in  bar  to  the 
latter.  Dieas  v.  Jay,  4  M.  &  P.  285 ;  6  Bing.  519. 

Where  a  party  has  agreed  to  refer  all  matters 
in  difference  to  arbitration,  and  the  arbitrator  has 
decided  on  it,  such  determination  shall  be  conclu- 
sive and  binding  on  the  party ;  nor  shall  he  be 
allowed  to  go  into  the  original  case  at  the  trial, 
unless  there  was  some  misconduct  on  the  arbitra- 
tion. BaUey  v.  Leehmere,  1  Esp.  377*— Kenyon. 

Mode  of  taking  Objection.] — The  objection  to 
an  award,  that  the  arbitrator  has  left  undetermin- 
ed any  of  the  matters  submitted  to  him  (though 
fatal),  cannot  be  taken  advantage  of  upon  demur- 
rer to  a  declaration  in  debt  on  the  award,  unless 
it  appear  on  the  race  of  the  submission  and 
award.  AiUheson  v.  Cargey  (iaerror),  13  Price, 
639 ;  9  Moore,  381 ;  2  Bing.  199 ;  M<CleL  367 ; 
affirming  &  C.  nom.  Cargey  v.  Aitcheton,  3  D. 
&  EL  433;  2  B.  &  C.  170.  And  tee  In  re  Car- 
gey,* D.  Sl  R.  222. 

But  it  may  be  put  on  the  record  by  plea,  with 
sufficient  averments.    Id. 

Therefore,  where  arbitrators  awarded  that  the 


defendant  should  pay  to  the  plaintiff  4442.  part  of 
a  sum  of  2,5001.  recovered  against  the  plaintiff: 
that  the  latter  should  pay  five-eighths,  and  the  de- 
fendant three-eighths  of  the  costs  of  several  suits ; 
that  the  money  already  paid  by  either  of  them 
should  be  considered  as  in  part  payment  of  his  pro- 
portion ;  and  that,  upon  payment  of  the  444J.  and 
the  costs,  mutual  releases  should  be  given  and 
executed: — Held,  on  general  demurrer  to  a  de- 
claration on  the  award,  that  the  plaintiff  was  en- 
titled to  recover ;  for  that,  as  to  the  first  part  of 
the  award,  nothing  appeared  on  the  record  to 
show  that  the  arbitrators  had  not  taken  all  the 
matters  into   consideration;  and  that,  as    the 

Elaintiff  was  originally  liable  fbrthe  whole  2,5002., 
e  must  continue  so  for  all  the  sums,  except  the 
444Z.  awarded  to  him;  and  consequently  that  the 
first  part  of  the  award  was  sufficiently  certain  :— 
Held,  also,  that  the  second  part,  respecting  the 
costs,  was  sufficiently  certain,  as  it  would  be 
made  so  on  the  taxation  of  the  costs  by  the  mas- 
ter ;  and  that  it  would  also  have  been  final,  if  no 
dispute  bad  existed  respecting  the  amount  of  the 
money  paid;  and  that,  if  such  dispute  did  exist, 
or  if  the  arbitrators  bad  neglected  to  consider 
all  or  any  of  the  matters  submitted  to  them,  the 
defendant  should  have  pleaded  the  fact,  instead 
of  demurring.    Id. 

To  debt  on  bond  conditioned  to  perform  an 
award,  under  a  reference  of  all  matters  in  differ- 
ence between  the  parties,  it  is  a  good  plea  in  bar, 
that,  at  the  time  of  submission,  certain  negotiable 
bills  of  exchange,  drawn  by  the  defendant  and 
accepted  by  the  plaintiff,  were  then  outstanding, 
and  that,  an  indemnity  of  the  defendant  against 
such  bills  was  a  matter  in  difference  between  the 
parties,  which  was  notified  to  the  arbitrators  be- 
fore the  award  made,  and  that  they  made  no 
award  concerning  it,  and  that  some  of  the  bills 
had  not  been  paid  by  the  plaintiff,  and  the  de- 
fendant was  still  liable  to  the  holders ;  though  it 
appeared  by  the  award  set  forth,  that  the  arbitra- 
tors stated  therein,  that  they  had  heard  the  alle- 
gations of  the  parties,  and  examined  all  the  ac- 
counts, bills  of  exchange,  &c,  and  all  other  evi- 
dence and  proofs  produced  to  them,  touching  the 
matters  in  difference,  and  awarded  of  and  con- 
cerning the  same,  that  the  defendant  should  pay 
to  the  plaintiff  1,500/.  in  full  of  all  claims  and 
demands  upon  him,  &c;  and  so  proceeded  to 
award  concerning  other  specific  matters;  bet 
without  mentioning  such  outstanding  bills,  or 
any  indemnity  concerning  the  same.  Bfctchell  ▼. 
Staveley,  16  East,  5a 

To  debt  on  an  arbitration  bond  of  all  matters 
in  difference,  averring  that  the  arbitrators  took 
upon  themselves  the  arbitration,  and  awarded, 
dtc :  the  defendant  pleaded  that  all  matters  were 
submitted,  &c ;  that  there  were  disputes  as  to 
money  claimed  by  him  of  the  other  party,  and 
that  the  arbitrators  took  upon  themselves  to  arbi- 
trate of  and  concerning,  &&,  and  that  they  made 
no  award  of  those  sums :  the  plaintiff  replied, 
that  the  arbitrators  made  their  award  of  and  con- 
cerning, &c,  as  in  the  declaration ;  to  which 
there  was  a  demurrer : — Held,  that  the  plea  was 
bad,  for  want  of  averring  that  the  arbitrators  had 
notice  of  the  claims  of  the  defendant,  and  rrifiiaud 
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to  arhtitate  concerning  them.    Elsom  v.  Rdft,  2 
Smith,  459. 

Where  matters  have  been  referred  to  arbitra- 
tion, it  is  a  matter  of  evidence  whether  a  par- 
ticular matter  of  complaint  has  been  subjected  to 
the  arbitrator's  consideration.  Martin  v.  Thorn- 
tea,  4  Esp.  180— Alvanley :  &  P.  Raves  v.  Far- 
r,4T.  R.146.  And  tee  Smith  v.  Johnson,  15 
SIX 

An  order  of  reference  was  made  in  an  action 
where  the  main  point  in  dispute  was,  whether 
certain  goods,  the  value  of  which  (namely,  3462.) 
the  defendants  proposed  to  set  off  against  the 
plaintiff**  claim,  had  been  bought  by  the  plaintiff 
of  the  defendants,  or  of  A.  B.  The  question 
stated  in  the  order  was,  whether  or  not  the  de- 
fendants were  entitled  to  set  off  the  sum  of  2467. 
Tne  arbitrators,  as  was  alleged,  being  unable  to 
decide  the  main  point;  but  finding  that,  at  all 
events,  a  small  reduction  (82.  12s.)  was  to  be 
made  from  the  246/.,  awarded,  in  the  terms  of 
the  order  of  reference,  that  the  defendant  was  not 
entitled  to  set  off  2467.  A  rule  was  afterwards 
ehfeined  for  setting  aside  the  award  as  not  being 
final,  but  discharged.  The  plaintiff  then  brought 
en  action  of  debt  on  the  award,  and  the  defend- 
ants pleaded  a  set  off  to  the  amount  of  2472. 10s. 
SdL: — Held,  that  the/  could  not  now  set  off  the 
difference  between  the  2462.  and  62. 12s.,  for  that 
the  award  was  conclusive  as  to  the  sum  now 
sought  to  be  set  of£  as  well  as  that  mentioned  in 
the  order  of  reference;  and  if  the  arbitrators  had 
gene  upon  a  mistaken  ground,  their  decision 
could  not  be  questioned  in  this  form.  Johnson  v. 
Vwrmmt,  2  B.  &  Adol.  925. 

4.  Effect  a$  an  Admission. 

AgTeeing  to  refer  the  quantum  of  damages  to 
•rm'tratien,  after  a  question  of  law  has  been  re- 
served by  the  judge  at  the  trial,  does  not  waive 
en  objection  to  the  defendant's  liability  in  the  ac- 
tion, after  the  arbitrator  has  made  his  award, 
v.  Lemon,  2  D.  &  R.  461. 

of  an  insolvent  debtor,  by  entering 
into  an  arbitration  bond,  admit  that  they  have  as- 
and  may  be  directed  to  pay  costs.     Wans- 
v.  iJsrr,  2  Chit  40. 

In  another  case  it  was  held,  that  proof  must 
be  given  of  assets  to  make  a  trustee  who  has 
submitted  to  arbitration  personally  liable.  Davits 
▼.  Ridge,  3  Esp.  101— Eldon. 

Am  to  executors,  see  Exscuroa. 

5.  Submission  become  abortive. 

Wnere  a  verdict  was  found  for  the  plaintiff  at 
■  prios  for  the  damages  laid  in  the  declaration, 
to  the  award  of  an  arbitrator,  who  de- 
clined proceeding  in  the  reference,  he  having 
been  previously  consulted  by  one  of  the  parties 
in  the  cause : — Held,  that  the  plaintiff  was  en- 
titled to  issue  judgment  and  execution  against 
the  defendant  forthwith  for  the  damages  found 
by  the  jnry,  unless  he  consented  to  refer  the 
dmsnages  to  another  arbitrator.  WooUsy  v.  Clarke, 
*  D.i  R.  168:  &  Cases.  WsoUey  v.  JKeUy,  1 
B.JtC.68. 


But  where  a  plaintiff  recovered  a  verdict  for  52. 
subject  to  an  order  of  reference  at  nisi  prios  whe- 
ther such  verdict  should  stand,  or  be  reduced  to 
20*.,  and  the  arbitrator  refused  to  make  an  award, 
the  court  of  C.  P.  would  not  allow  a  verdict  to  be 
entered  for  the  lesser  sum,  until  such  order  was 
made  a  rule  of  court  Kirkus  v.  Hodgson,  3 
Moore,  64. 

If  in  equity  arbitrators  under  an  order  of  re- 
ference in  a  cause  decline  to  proceed,  the  suit 
may  be  prosecuted  as  if  no  reference  had  been 
made.    Crawshay  v.  Collins,  3  Swans.  90. 

There  is  no  case  at  law  or  in  equity  where  an 
award  is  not  made  at  the  time  and  in  the  manner 
stipulated,  in  which  the  court  have  substituted 
themselves  for  the  arbitrators,  and  made  the 
award,  even  where  the  substantial  thing  to  be 
done  was  agreed  by  the  parties,  but  the  time  and 
manner  left  to  others  to  prescribe.  ElundeU  v. 
Brettargh,  17  Yes.  242. 

6.  Proof  of. 
A  submission  to  arbitration  may  be  given  in 
evidence  on  a  count  on  the  original  promise. 
Kingston  v.  Phelps,  Peake,  227 — Kenyon. 

Where  the  submission  to  arbitration  has  been 
obtained  by  fraud,  it  may  be  given  in  evidence 
under  a  plea  of  non  assumpsit,  or  nil  debet. 
Jockett  v.  Owen,  2  Chit  39. 

In  an  action  on  an  award  made  under  a  judge's 
order,  to  prove  the  order,  it  is  enough  to  put  in 
the  office  copy  of  the  rule  making  it  a  rule  of 
court    Still  v.  Halford,  4  Camp.  17— EUenb. 

In  such  an  action,  where  the  submission  is  to 
A.  and  B.,  and  such  third  person  as  tbey  shall 
appoint ;  to  satisfy  an  allegation  that  A.  and  B. 
appointed  C,  it  is  not  enough  to  put  in  an  award 
executed  by  all  three,  reciting  that  A.  and  B.  did 
appoint  C,  and  to  prove  that  C.  acted  along  with 
them  in  the  arbitration.    Id, 


7.  RecovaUon. 

{a)  Death. 

An  arbitrator's  power  is  determined  by  the 
death  of  the  parties  to  the  submission,  or  any  one 
of  them.  Edmunds  v.  Cox;  2  Tidd's  Prac  877 ; 
2  Chit  432;  3  Dougl.  406.  *  And  see  Bristow  v. 
Binns,  3  D.  &  R.  184. 

At  any  time  before  the  award.  Cooper  v.  John- 
son, 2  B.  &  A. 394;  1  Chit  387. 

But  the  court  will  not  set  aside  an  award,  made 
after  the  death  of  one  of  the  parties,  where  a 
cause  is  referred  by  order  of  Nisi  Prius.    Id. 

Where  a  cause  was  referred  to  arbitration,  the 
court  of  C.  P.  however  set  aside  an  award  made 
subsequently  to  the  death.  Potts  v.  Ward,  1 
Marsh.  366. 

So,  where  a  verdict  was  found  for  the  plaintiff 
subject  to  an  award,  and,  before  award  made,  the 
defendant  died,  it  was  held  that  a  subsequent 
award  of  a  verdict  for  the  defendant,  and  judg- 
ment thereon,  could  not  be  supported.  Tbussaint 
v.  Hartop,  7  Taunt*  571 ;  1  Moore,  287;  Holt, 
335 :  S.  C.  Anon.  1  Chit  187,  n.  (a> 

So  also  if  a  juror  be  withdrawn,  and  the 
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referred  an  award  made  after  the  defendant's 
death  is  bad.    Id. 

The  rule  teems  to  be,  that,  where  all  the  mat- 
ters referred  under  an  order  of  Nisi  Print  will  be 
embraced  in  the  verdict  and  judgment,  the  death 
of  either  of  the  parties  before  the  award  is  made 
will  not  revoke  the  submission.  Bower  v.  Taylor, 
cited  in  Rhode*  v.  Haigk,  3D.&R.  610;  2  B. 
&C.345. 

But  it  is  otherwise  if  the  verdict  and  judgment 
will  not  embrace  all  the  matters  referred.  Rhode* 
v.  Haigk,  3D.&R.608;2B.&C.345.  And 
oee  M<GleL  253. 

In  that  case  a  verdict  was  taken  for  the  plain- 
tiff, by  consent,  in  an  action  on  the  case  for  di- 
verting  a  stream  of  water,  subject  to  the  award 
of  an  arbitrator,  to  whom,  by  an  order  of  nisi 

Erius,  all  matters  indifference  were  referred,  with 
berty  for  .him  to  regulate  the  future  enjoyment 
of  the  stream,  according  to  the  respective  rights 
of  the  parties,  and  one  of  them  died  before  any 
award  was  made: — Held,  that  the  arbitrator's 
authority  was  thereby  revoked  and  determined; 
and  the  court  set  aside  an  award  made  by  him 
subsequently  thereto.    Id. 

It  is  clear  that  the  death  of  either  of  the  sub- 
mitting parties  will  not  determine  the  authority 
of  the  arbitrator,  or  vacate  the  subsequent  pro- 
ceedings upon  the  reference,  where  the  deed  or 
instrument  of  submission  contains  a  proviso  that 
the  submission  shall  not  vacate  or  expire  through 
the  death  of  either  of  the  parties.  MatdougaU  v. 
RoberUon  (in  error),  2  Y.  &  J.  11 ;  1  M.  &  P. 
147;  4  Bing.  435. 

So,  where  matters  in  a  suit  in  equity,  and  all 
disputes,  &&,  were  ordered  by  the  Vice  Chan- 
cellor, with  the  consent  of  the  attorneys  of  the 
parties  in  the  suit,  to  be  referred  to  arbitration, 
and  there  was  a  clause  that  in  case  any  of  the 
parties  should  happen  to  die  before  the  making 
of  the  award,  the  reference  was  not  to  abate,  but 
the  executors  and  administrators  of  the  parties  so 
dying  were  to  be  considered  and  taken  as  parties 
te  the  order,  in  like  manner  as  their  testator  or 
intestate : — Held,  that  the  death  of  one  of  the 
parties  before  the  award  was  made  did  not  revoke 
the  authority  of  the  arbitrator,  but  that  the  ex- 
ecutors were  bound  by  his  award  made  after  the 
death  of  the  testator.  Dowse  v.  Core,  10  Moore, 
272;  3  Bing.  20 :  &  C.  (in  error)  nom.  Biddies. 
Dowse,  9  D.  &  R.404;  6  B.  &C.  255. 

So  the  authority  of  an  arbitrator  under  a  rule 
of  court,  which  empowers  him  to  deliver  his  award 
to  the  parties  or  their  executors,  does  not  deter- 
mine by  the  death  of  one  of  the  parties  before  the 
award  is  executed.  Clarke  v.  Crofts,  4  Bing.  143 ; 
12  Moore,  349. 

So,  where  the  plaintiff  had  died  before  award 
made,  and  the  arbitrator  had  enlarged  the  time 
after  his  death :— Held,  that  an  award  made  after- 
wards was  valid,  and  binding  upon  the  defendant 
TyUrv.  Jones,  4 D.  &  R.740;  3B.  & C.  144. 

An  award  against  trustees  and  guardians  of 
an  infant  tenant  for  life  of  the  realty,  who  died 

before  the  award  was  made,  is  not  bindmg.i  m  pursuance  of  any  submission  to  reference 
Bristow  v.  JKant,  3  D.  &  R.  184  '  **{A;ny*«»|friMMwm>^h^«nAh«iKmiM«LMi«k1n  ^ 


The  death  of  the  defendant  after  the  making 
of  an  award  in  pursuance  of  a  rule  of  court, 
where  no  verdict  or  judgment  has  been  entered 
up,  abates  the  suit,  and  the  court  will  not  enforce 
the  performance  of  the  award  by  attachment 
Mqffcyv.  Oodwyn,  1  Nev.  &  M.  101. 

If,  after  reference  by  bond,  one  of  several  of 
the  obligees  dies  before  the  award  is  made,  the 
arbitrator  cannot  award  a  payment  to  the  sur- 
vivors and  executors  of  the  deceased,  and  that 
they  shall  release  the  obligors.  Qunre,  whether 
the  award  would  have  been  good,  if  made  on  the 
surviving  obligees  only.  Edmunds  v.  Cox,  2 
Chit  432;  3  DougL  406;  2  Tidd'e  Prac  877. 

Where  a  plaintiff  obtained  a  verdict,  subject  to 
a  reference,  and  the  arbitrator  died  before  mak- 
ing his  award,  and  the  parties  agreed  that  ano- 
ther should  be  substituted  in  his  stead,  and  one  of 
them  afterwards  objected  to  such  substitution, 
the  court  of  C.  P.  refused  to  interfere,  as  the 
death  of  the  arbitrator  had  the  effect  of  opening 
the  cause,  and  as  execution  could  not  be  sued  out 
on  the  verdict  on  account  of  such  death.  Harper 
v.  Abrahams,  4  Moore,  3. 

(6)  Bankruptcy  and  Insolvency. 

Whether  bankruptcy  revokes  a  submission  to 
arbitration  is  not  settled — Per  Tenterden.  Btarsk 
v.  Wood,  9  B.  &,  C.  659;  4  M.  &  R.  504 

If  one  of  two  parties  who  have  submitted  dis- 
putes to  arbitration  become  bankrupt,  if  all  his 
interest  in  the  matter  in  dispute  pass  to  the  as- 
signees, the  other  may  revoke  the  submission 
without  being  liable  to  an  action;  for  the  sub- 
mission was  no  longer  mutual,  and  therefore  was 
not  binding.    Id. 

Where  a  cause  was  referred  by  order  of  nisi 
prius,  and  the  plaintiff  became  bankrupt  after 
the  reference,  but  before  the  making  of  the 
award : — Held  to  be  no  revocation  of  the  submis- 
sion. Andrews  v.  Palmer,  4  B.  &  A.  250 :  &  P. 
Snook  v.  Hellyer,  2  Chit  43. 

Proof  upon  an  award  made  after  an  act  of 
bankruptcy,  was  in  one  case  expunged.  Ex 
parte  Kemshead,  1  Rose,  149. 

After  traverse  of  an  extent  in  aid,  the  prose- 
cutor and  defendant  agreed  to  refer  to  arbitra- 
tion the  amount  of  the  debt  due  to  the  former ; 
and  an  award  was  made  for  payment  of  money 
by  defendant  to  the  prosecutor:  before  which, 
however,  the  defendant  was  discharged  under  an 
insolvent  act,  having  inserted  this  debt  in  his 
schedule.  The  crown  being  no  party  to  the  refer- 
ence, the  award  was  set  aside,  and  the  insolvency 
was  held  to  exonerate  the  defendant  from  liability 
to  an  attachment  for  not  performing  it  Rex  v. 
IKngJkam, 2 Tyr. 46:  &C.not&JP.lC»&  J.345. 

(c)  Act  of  the  Party. 

By  stat  3  4r  4  WUL  4,  e.  42,  •.  39,  the  power 

and  authority  of  arbitrators  or  umpires  appointed 
by  or  in  pursuance  of  any  rule  of  court,  or  judged 
order,  or  order  of  nisi  prius  in  any  action,  or  by  or 
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made  a  rule  of  court,  shall  not  be  revocable  by 
any  party  to  such  reference  without  leave  of  the 
court  or  a  judge ;  and  the  arbitrators  to  umpires 
are  to  proceed  with  the  reference  notwithstanding 
any  such  revocation,  and  to  make  an  award  al- 
though the  person  making  such  revocation  shall 
not  afterwards  attend ;  and  the  court  or  a  judge 
thereof  may  from  time  to  time  enlarge  the  time 
lor  making  the  award. 

Before  the  statute,  it  was  held,  that,  where  a 
cause  is  referred  by  order  of  nisi  prius,  either 
party  has  power  to  revoke  the  submission,  and 
the  court  cannot  vacate  the  revocation,  or  compel 
the  party  revoking  to  pay  costs  to  the  other  party, 
unless  a  power  to  do  so  is  given  by  the  order  of 
Shu  v,  Coxon,  10  B.  &  C.  483. 


A  judge's  order  directed  that  a  cause  should  be 
referred,  and  that  either  party  wilfully  preventing 
the  arbitrator  from  making  an  award  by  affected 
delay  or  otherwise,  should  pay  such  costs  as  the 
court  thought  reasonable  and  just : — Held,  that 
such  order  might  be  made  a  rule  of  court  after 
one  of  the  parties  had  revoked  the  authority  of 
the  arbitrator.  Alton  v.  George*  2  B.  &  A.  395 ; 
1  Chit  204 


Where  the  reference  is  made  an  order  of  a 
court  of  equity,  it  is  a  high  contempt  to  revoke. 
HeggeU  v.  Wekk,  1  Sim.  134 ;  &  P.  Harcourt  v. 
XmwubaUom,  1J.  &  W.  511. 

A  revocation  may,  under  circumstances,  be 
bad  in  equity  though  good  at  law.    Id. 

A  saborission  by  deed  may  be  revoked  by  deed 
and  notice  of  revocation  before  award  made ;  but 
the  arbitrators  are  right  in  afterwards  proceeding 
to  award,  because  the  party  continuing  in  sub- 
mi— inm  is  entitled  to  his  action  for  damages  on 
noo-perfermanee  of  the  covenant  to  abide  by  the 
award.    JKxng  v.  Joseph,  5  Taunt  453. 

8a,  if  bound  in  a  penalty,  the  penalty  is  not 
avoided  by  the  revocation.    Id. 

Where  parties  by  bond  have  agreed  to  submit 
*  in  difference  between  them  to  arbitration, 
that  the  submission  should  be  made  a  rule  of 
it  is  competent  to  either,  even  since  the 
statute  94  10  Will  3,  c  15,  to  revoke  by  deed 
hie  suboriattott,  and  notify  the  same  to  the  arbi- 
trators before  the  authority  be  executed.  MUne 
t.  Grmtrix*  7  East,  60a 

A  party  is  not  liable  to  an  attachment  for  not 
obeying  an  award,  if  made  after  a  deed  of  revo- 
cation of  the  submission  entered  into,  before  the 
submission  was  made  a  rule  of  court,  and  notice 
thereof  to  the  arbitrators.    Id. 

Where  a  cause  was  referred  to  arbitration  un- 
der a  judge's  order,  and  one  of  the  parties,  before 
the  award  was  published,  and  before  the  judge's 
order  was  made  a  rule  of  court,  revoked  his  sub- 
mission, and  the  arbitrator  made  an  award  not- 
withstanding such  revocation,  the  court  of  C.  P. 
net  it  aside,  although  the  judge's  order  had  been 
a  rule  of  court  before  any  application  to  set 
the  award  was  made.  CUtphamy,  Bighorn, 
7  Moore,  703 ;  1  Bing.87. 

So,  where  a  cause  was  referred  to  arbitration 
by  smoiderofnisipnoj,  and  tibe  arbitrator,  after 


a  notice  of  revocation  in  writing,  made  an  award 
directing  a  verdict  to  be  entered  for  the  defend- 
ant, the  court  set  aside  the  award,  assuming  it 
to  be  a  nullity.  Doed.  Turnbull  v.  Brown,  8  D. 
&.R.  100;  5R&C.384. 

Where  the  parties  have  proceeded  under  an 
order  made  by  consent  for  referring  a  cause  to 
arbitration ;  quaere,  whether  it  is  competent  to 
either  to  withdraw.  Crawehay  v.  Collins,  1 
Swans.  40. 

The  plaintiff  having  a  claim  on  the  defendant, 
under  a  charter-party,  which  the  latter  disputed, 
it  was  by  bonds  of  submission  referred  to  two  ar- 
bitrators and  an  umpire ;  and  the  order  of  refer* 
ence  was  made  a  rule  of  court  The  umpire 
having  conducted  himself  with  partiality  towards 
the  defendant,  the  plaintiff  revoked  his  authority 
to  the  arbitrators,  and  went  to  Scotland,  where 
he  resided.  The  arbitrators  afterwards  made  an 
award,  by  which  they  found  that  nothing  was 
due  to  the  plaintiff,  and  directed  him  to  pay  half 
the  costs  of  the  reference;  notwithstanding 
which,  he  commenced  an  action  against  the  de- 
fendant on  the  charter-party,  and  recovered  a  ver- 
dict, and  sued  out  execution.  The  court  refused  to 
stay  the  execution,  although  it  was  insisted  that 
the  plaintiff  was  liable  to  an  attachment  for  nou- 
performance  of  the  award,  and  that  he  could  not 
be  served  with  process,  he  being  out  of  the  juris, 
diction  of  the  court,  and  that  the  defendant  had 
commenced  an  action  against  him  on  the  arbitra-, 
tion  bond.  Stewart  v.  Williamson,  2  M.  &  P.  765 

A.  declared  in  covenant  against  B.  and  her 
husband,  for  that  B.,  before  her  intermarriage, 
covenanted  with  A.  by  deed  to  leave  certain  ac- 
counts in  difference  between  them  to  arbitration, 
and  to  abide  by  and  perform  the  award,  provided 
it  were  made  daring  their  lives ;  and  A.,  protest- 
ing that  B.  had  not,  before  her  intermarriage, 
performed  her  part  of  the  covenant,  averred,  that, 
after  making  the  indenture  and  the  intermarriage 
of  the  defendants,  the  arbitrator  awarded  B.  to 
pay  A.  a  certain  sum ;  and  then  alleged  a  breach 
for  non-payment  of  such  sum.  After  verdict,  on 
non  est  factum  pleaded : — Held,  that,  upon  this 
declaration,  it  must  be  taken  that  B.  intermar- 
ried after  the  submission  and  before  the  award 
made ;  in  which  case,  although  the  plaintiff  could 
not  recover  upon  the  breach  assigned  for  non- 
payment of  the  sum  awarded,  because  the  mar- 
riage was  a  countermand  to  the  authority  of 
the  arbitrator ;  yet,  as  by  the  marriage  itself,  B. 
had,  by  her  own  act,  put  it  out  of  her  power  to 
perform  the  award,  the  covenant  to  abide  by 
the  award  was  broken ;  and  therefore  judgment 
could  not  be  arrested,  on  the  ground  that  the 
marriage  was  a  revocation  of  the  arbitrator's  au- 
thority, and  that  so  the  plaintiff  could  not  re- 
cover as  for  a  breach  by  non-performance  of  the 
award.  Chamley  v.  Winstanley,  5  East,  206 ;  1 
Smith,  433. 

(d)  Time  of  Revocation, 
A  submission  to  arbitration  by  a  baron's  order 
is  revocable  until  the  order  is  made  a  rule  of 
court    Greenwood  v.  MUdale*  M^CleL  &  Y.  276. 


An  order  of  Nisi  Prius  may  be  made  a  rale  of 
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court  after  notice  of  revocation  of  the  arbitrator's 
authority.  Alton  v.  George,  1  Chit 204;  2B.8c 
A.  395. 

§ 

A  judge's  order  of  reference  is  not  revoked  by 
a  revocation  of  the  submission.    Id. 

Plaintiff  who  had  taken  a  verdict  subject  to  an 
award  under  order  of  Nisi  Prius,  after  the  case 
had  been  heard,  and  just  before  the  award  was 
about  to  be  made,  revoked  the  arbitrator's  autho- 
rity, with  circumstances  savouring  of  mala  fides, 
and  rave  fresh  notice  of  trial.  The  order  of 
Nisi  Prius  not  having  been  made  a  rule  of  court, 
the  court  refused  to  stay  proceedings.  Green 
y.  Pole,  6  Bing.  443;  4  M.  &  P.  19a 

(c)  Proceedings  for. 

A  revocation  of  a  submission  not  under  seal, 
before  award  made,  is  in  effect  a  breach  of  an 
agreement  to  stand  to,  obey,  abide,  perform,  &c. 
an  award,  for  which  assumpsit  will  lie.  Brown 
v.  Tanner,  MOlel.  &  Y.  464 ;  1  C.  &  P.  651. 

A  declaration  for  such  breach  may  state  that 
the  defendant  undertook  to  perform  the  agree- 
ment, and  not  to  revoke  the  submission,  ana  lay 
the  revocation  as  a  breach.    Id. 

Assumpsit  will  also  lie  on  an  agreement  not 
under  seal,  when  the  parties  bound  themselves 
in  a  penalty  "  for  the  true  and  faithful  observance 
and  performance  of  the  award  which  should  be 
made,"  where  one  party  revoked  his  submission 
before  an  award  was  made.  Warburton  v.  Storer, 
6D.&R.213;  4B.&C.103. 

Semble,  that  no  action  can  be  maintained  for 
refusing  to  nominate  an  arbitrator,  in  pursuance 
of  a  covenant  to  refer  matters  to  arbitration. 
TattersaU  v.  Groote,  2  B.  &  P.  131. 

Where  the  first  count  of  a  declaration  in  cove- 
nant by  deed  to  abide  by  an  award,  alleged 
breaches  generally,  that  the  defendant  did  not  on 
request  pay  the  money  awarded,  and  delayed  the 
arbitrators  from  making  their  award  so  soon  as 
they  would  have  done ;  and  the  defendant  pleaded 
to  such  count,  a  revocation  by  deed  of  the  autho- 
rity of  the  arbitrators,  before  they  made  their 
award : — Held,  on  demurrer,  that  this  plea  was 
not  a  confession  of  the  covenant,  upon  which  the 
plaintiff  was  entitled  to  judgment  The  second 
count  alleged,  "that  the  defendant  did,  before 
the  making  of  the  award,  hinder  and  prevent  the 
arbitrators  from  making  their  award  by  executing 
a  deed,  whereby  he  did  revoke,  &c  the  arbitra- 
tion, and  thereby  hindered  the  arbitrators  from 
making  their  award,"  &c: — Held,  on  demurrer, 
that  an  allegation  of  notice  of  the  revocation  to 
the  arbitrators  was  not  necessary,  it  being  suf- 
ficient to  aver  the  fact  of  revocation  by  deed  to 
sustain  this  count,  and  call  upon  the  defendant  to 
plead  issuably.  Marsh  v.  Bulteel,  1D.&R.  106; 
2  Chit  316;  5B.&A.507. 

If  it  be  doubtful  whether  arbitrators  had  made 
their  award  either  previous  or  subsequent  to 
their  receiving  notice  of  a  deed  of  revocation,  the 
Court  of  C.  P.  will  not  stay  the  proceedings,  but 
leave  the  party  to  plead  such  award  puis  darrein 
continuance.    Lowes  v.  Ksrmode,  2  Moore,  30. 


II.  Effect  or  Agreements  to 

Agreements  or  covenants,  that,  in  case  of  dis- 
putes between  the  parties,  all  matters  in  difference 
shall  be  referred  to  arbitration,  do  not  oust  the 
courts  of  law  or  equity  of  their  jurisdiction. 
Thompson  v.  Charnoci,  8  T.  R.  139 :  &  P. 
Mitchell  v.  Harris,  2  Ves.  Jan.  133;  Street  v. 
Rigby,  6  Ves.  822. 

To  covenant  on  a  deed  (made  for  the  perform- 
ance of  several  matters)  the  defendant,  cannot 
plead  that  in  the  deed  there  is  a  covenant,  that,  in 
case  any  difference  should  arise  between  the  par- 
ties respecting  any  part  of  the  agreement,  it 
should  be  settled  by  three  arbitrators,  to  be  chosen, 
&c,  and  that  he  offered  to  refer  the  matter  in 
dispute,  &c,  but  that  the  plaintiff  refused,  &c 
Id. 

So  an  action  on  a  policy  of  insurance  lies  al- 
though the  policy  says  the  matter  shall  be  re- 
ferred in  case  of  a  loss  or  dispute.  Kill  v.  Hat- 
lister,  1  Wile.  129. 

One  of  the  conditions  in  a  policy  of  insurance 
against  fire,  stated,  that,  if  any  difference  should 
arise  on  any  claim,  it  should  be  immediately  sub- 
mitted to  arbitration;  and,  after  directing  how 
the  arbitrators  should  be  chosen,  added,  that  no 
compensation  should  be  payable  until  after  an 
award  determining  thereof  should  be  duly  made. 
It  was  held,  that  the  assured  might  maintain  an 
action  on  such  policy,  notwithstanding  the  con- 
dition, where  it  appeared  that  the  insurers  denied 
the  general  right  of  the  assured  to  recover  any 
thing,  and  did  not  merely  question  the  amount 
of  damages.  Goldstone  v.  Osborn  (BarL)f  2  C 
&  P.  551— Best 

An  agreement  to  refer  to  arbitration  is  not  a 
bar  to  relief  in  equity.  Nichols  v.CkaUe.  14 
Ves.  270.  ' 

To  a  bill  for  discovery  and  relief,  a  plea  of  such 
an  agreement  to  refer  to  arbitration  was  over- 
ruled.   Street  v.  Rigby,  6  Yes.  615. 

And  a  bill  for  the  specific  performance  of  such 
an  agreement  does  not  lie.    Agar  v.  Madden,  2 

Sim.&Stu.  48a 

Although  an  agreement  to  refer  disputes  to 
arbitration  is  generally  no  objection  to  a  suit  in  a 
court  of  equity,  yet  in  one  case,  upon  the  nature 
of  the  subject,— 4he  management  of  the  Opera 
House, — and  the  anxious  provision  of  the  parties 
for  arbitration,  the  court  refused  upon  motion  to 
interfere  before  they  had  taken  that  course. 
Waters  v.  Taylor,  15  Ves.  10. 

III.  Attendance  of  Witnesses. 

By  slot.  3  $  4  Will  4  c.  42. «.  40,  upon  refer- 
ences  by  rule  or  order  of  court,  or  a  judge,  or  of 
Nisi  Prius,  or  by  submission  containing  an  agree- 
ment for  making  it  a  rule  of  court,  the  court  by 
which  the  rule  or  order  shall  be  made,  or  which 
shall  be  mentioned  in  the  submission,  or  any 
judge,  by  rule  or  order  may  command  the  atten- 
dance and  examination  of  any  person  to  be 
named,  or  the  production  of  any  documents  to  be 
mentioned  in  such  rule  or  order ;  and  disobedi- 
ence shall  be  deemed  a  contempt,  if  in  addition 
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to  the  service  of  such  rule  or  order  an  appoint- 
ment of  the  time  and  place  of  attendance  in  obe- 
dience  thereto,  signed  by  one  at  least  of  the  arbi- 
trators, or  by  the  umpire,  before  whom  the  at- 
tendance is  required,  shall  also  be  served,  either 
together  with  or  after  the  service  of  such  rule  or 
order :  Provided,  that  the  witness  shall  be  enti- 
tled Id  the  like  conduct  money,  and  payment  of 
expenses,  and  lor  loss  of  time,  as  for  and  upon  at- 
tendance at  any  trial ;  and  provided,  that  the  ap- 
plication for  the  rule  or  order  shall  set  forth  the 
county  where  such  witness  is  residing  at  the 
tine,  or  satisfy  such  court  or  judge  that  such 
person  cannot  be  found:  Provided  also,  that  no 
person  shall  be  compelled  to  produce  any  writing 
or  other  document  that  he  would  not  be  compelled 
to  produce  at  a  trial,  or  to  attend  at  more  than 
two  consecutive  days  to  be  named  in  such  order. 

Before  the  statute,  the  Court  of  K.  B.  refused 
to  compel  a  witness  to  attend  before  an  arbitrator 
although  the  reference  was  by  order  of  Nisi 
Prros.     Waned  v.  Southwood,  4  M.  <fc  JR.  359. 


IV.  Arbitrator. 


1.  Power  and  duty. 

(a)  Am  to  Evidence  and  Witnesses. 

7b  administer  Oath.]— By  stat.  3  ft  4  1701.4, 
c  42,  s.  41,  when  it  shall  be  ordered  or  agreed  in 
any  rale  or  order  of  reference,  or  submission 
containing  an  agreement  to  make  it  a  rule  of 
court,  that  the  witnesses  shall  be  examined  upon 
oath,  the  arbitrator  or  umpire,  or  any  one  arbitra- 
tor, may  and  are  required  to  administer  an  oath 
to  soch  witnesses,  or  to  take  their  affirmation  in 
cases  where  affirmation  is  allowed  by  law  instead 
of  oath ;  and  perjury  may  be  assigned  on  such 
oath  or  affirmation. 

And  the  court  will  not  set  aside  an  award,  on 
the  ground  of  the  witnesses  not  having  been  ex- 
amined on  oath;  if  no  such  objection  was  made 
at  the  time  of  their  examination.  Ridout  v.  Pye, 
1  B.  6c  P.  91. 

As  to  reception  of  Evidence*] — Arbitrators  are 
bound  by  those  roles  of  evidence  which  govern 
the  courts  of  law.  Ait.  Oen,  v.  Davison,  M'Clel. 
*  Y.  160. 

The  clause  in  an  order  of  reference,  authoriz- 
ing the  arbitrator  to  examine  the  parties  to  the 
■uit,  on  oath,  if  he  thinks  fit,  empowers  him  to  ex- 
amine the  plaintiff  to  a  point  upon  which  no 
other  evidence  can  be  adduced  on  the  same  side, 
Warmer.  Bryant,  5  D.&R.  301;  3B.&C.590. 

If  arbitrators  have  power  to  examine  the  par- 
ties in  the  cause,  they  may  waive  the  objection 
taken  to  the  competency  of  a  witness,  that  he  has 
soch  an  interest  that  he  ought  to  have  been  made 
«  party.    Lloyd  v.  ArchbowU,  2  Taunt  324. 

An  arbitrator  may  direct  a  party  to  verify  par. 
fjcnlar  documents  before  a  government  comrais- 
smry.    Atkyms  v.  Baldwin,  1  Stark.  209— Gibbs. 

AH  the  witnesses  of  a  party  against  whom  the 
award  is  made  most  have  been  examined,  and  in 
presence,  or  it  will  be  a  ground  for  sotting 
VOL.  I.  P 


the  award  aside ;  but  that  must  be  made  clearly 
to  appear.    Bedington  v.  Southall,  4  Price,  232. 

Quaere,  if  it  be  not  necessary  to'show  that  such 
examination  was,  in  point  of  fact,  required ;  or 
whether  a  witness  having  been  named  as  to  be 
examined,  be  not  a  requisition.    Id. 

The  court  refused  to  set  aside  the  award  of  a 
barrister,  on  the  ground  that  he  had  admitted  an 
incompetent  witness.  Perry  man  v.  SteggaU,  9 
Bing.  679  ;  3  M.  6l  Scott,  93. 

If  an  arbitrator,  a  barrister,  reject  a  witness  as 
inadmissible  in  point  of  law,  the  Court  of  Ex- 
chequer will  not  interfere  to  set  his  award  aside 
on  that  ground,  although  the  party  applying  offer 
to  pay  aft  the  previous  costs  incurred,  considering 
the  parties  bound  by  his  decision.  Campbell  v. 
Tioemlow,  1  Price,  81. 

An  award  is  not  to  be  set  aside  because  the 
arbitrator  made  use  of  the  judgment  of  another 
person.    Emery  v.  Wase,  5  Ves.  848. 

Referees  may  take  the  opinion  of  a  third  per- 
son as  evidence,  but  cannot  previously  be  bound 
by  it    Hopcraft  v.  Hickman,  2  Sim.  A,  Stu.  130. 

(o)  As  to  Matters  referred. 

Authority  of  Abitrator  generally.] — An  arbi- 
trator, on  a  general  reference  of  all  matters  in  dif- 
ference, may  go  farther  than  the  court  could,  to 
do  complete  justice,  and  therefore  may  relieve 
against  a  harsh  right  which  in  a  court  of  justice 
would  prevail.  Knox  v.  Symonds,  1  Ves.  jun.  369. 

An  arbitrator  to  whom  all  actions  and  causes 
of  action,  and  all  matters  in  difference  whatso- 
ever, in  two  actions  subsisting  between  the  same 
parties,  have  been  referred,  is  not  compelled  to 
take  matters  of  an  equitable  nature  into  consider- 
ation, butsan  award  made  by  him  in  reference  to 
the  two  actions  only  is  final.  Craven  v.  Craven, 
1  Moore,  403 ;  7  Taunt  644 

If  an  arbitrator  chooses  to  put  the  law  out  of 
the  question,  and  to  award  the  payment  of  a  con- 
scientious demand,  arising  out  of  a  transaction 
which  he  knows  to  be  illegal,  he  may  do  so. 
Qusre.    Delver  v.  Barnes,  1  Taunt.  48. 

Though  an  arbitrator  on  a  question  of  mixed 
law  and  fact  has  allowed  transactions  apparently 
illegal,  as  premiums  of  insurance  on  a  voyage  to 
a  hostile  port,  the  court  will  not  set  aside  the 
award.  Wohlenberg  v.  Lageman,  6  Taunt  254 ; 
1  Marsh.  579. 

The  plaintiff  proceeded  to,  and  obtained,  out- 
lawry against  two  partners,  and,  afterwards,  the 
partnership  being  dissolved,  one  arrived  in  Eng- 
land, and  was  arrested.  On  a  rule  being  obtain- 
ed for  reversing  the  outlawry,  an  order  of  refer- 
ence of  all  matters  in  difference  between  the 
parties  was  made.  The  arbitrator  refused  to  con- 
sider the  claims  of  the  defendants  respecting  the 
outlawry,  but  confined  himself  to  the  action  com- 
menced against  them: — Held,  that  he  was  not 
bound  to  take  the  outlawry  into  consideration,  as 
no  joint  specific  injury  was  stated  to  have  been 
sustained  by  both  the  defendants;  and  the  court 
ofC.  P.  re  rased  to  set  aside  the  award.    Garland 

v.  Noble,  I  Moore,  187. 
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In  an  agreement  of  reference  it  was  agreed 
that  the  arbitrator  **  shall  or  may**  award  a  cer- 
tain matter,  with  a  proviso,  &c.  &c : — Held,  that 
the  words  "  shall  or  may1*  were  imperative  on 
the  arbitrator,  and  that  he  was  bound  to  insert 
the  proviso  in  his  award,  the  context  of  the  agree- 
ment, and  the  situation  of  the  parties,  requiring 
such  a  construction.  Crump  v.  Adney,  1  C.  £ 
M.355. 

An  arbitrator,  to  whom  a  cause  was  referred 
from  Nisi  Prius,  found  that  the  plaintiff  was  en- 
titled to  a  right  of  way  for  carriages  which  he 
had  at  first  claimed  by  his  declaration,  but  after- 
wards abandoned : — Held,  that  this  was  an  excess 
of  jurisdiction,  and  the  award  was  set  aside  pro 
tanto.    Hooper  v.  Hooper,  M'Clel.c&Y.  509. 


Entry  of  Verdict] — A  submission  to  refer  a 
cause,  and  the  subject  matter  thereof,  and  the 
issue  therein,  to  the  award  of  a  barrister,  does 
not  authorize  him  to  order  a  verdict  to  be  enter- 
ed up.  Hutchinson  v.  BlaehoeU9Q  Bing.  331;  1 
M.  &  Scott,  513;  1  Dowl.  P.  C.  367. 

Where  an  arbitrator,  to  whom  a  cause,  before 
it  came  to  issue,  was  referred,  awarded  thus — "  I 
award  and  direct,  that  a  verdict  in  this  cause  be 
finally  entered  for  the  plaintiff,  with  284£  12s. 
damages :" — Held,  that  he  had  exceeded  his  au- 
thority in  directing  the  entry  of  a  verdict ;  and 
that,  as  the  award  consisted  of  only  one  sentence, 
that  direction  could  not  be  rejected,  and  the 
residue  considered  as  an  award  tnat  so  much  was 
due  and  to  be  paid ;  and  that,  therefore,  the 
Award  jcould  not  be  supported  either  by  attach- 
ment or  action,  Semble,  that,  at  whatever  stage 
of  proceeding  a  cause  may  have  been  referred, 
an  arbitrator  can  in  no  case  have  authority  of 
himself  to  direct  the  entry  of  a  verdict  Jaekoon 
▼.  Clarke,  M«CleL  &  Y.  200 ;  13  Price,  2a 

An  order  of  Nisi  Prius,  referring  an  action  of 
-debt  on  a  money  bond  (where  the  issue  was  pay- 
ment by  a  co-obligor),  and  all  matters  in  differ- 
once,  to  arbitration,  does  not  require'the  arbitra- 
tor to  direct  for  what  sum  the  verdict  shall  be 
entered;  and  the  court  refused  to  set  aside  an 
award  directing  the  verdict  to  be  entered  gene- 
rally for  the  plaintiff,  on  a.  suggestion  that  the 
arbitrator  ought  to  have  directed  for  what  sum 
judgment  and  execution  should  have  been  taken 
out,  without  proof  that  there  were  other  matters 
In  difference  between  the  parties.  Cayme  v. 
Watt**  3  D.&R.  224. 

Upon  the  trial  of  an  action  of  case,  a  verdict 
was  found  for  the  plaintiff,  subject  to  a  reference 
of  all  matters  in  difference.  The  defendant 
claimed  before  the  arbitrators  a  sum  of  money 
due  to  him  upon  the  balance  of  an  account, 
which  was  admitted  by  the  plaintiff  to  be  due. 
The  award,  without  stating  that  it  was  made  of 
and  concerning  the  premises,  directed  a  verdict 
to  be  entered  for  the  plaintiff  with  damages: — 
Held,  that  this  award  was  sufficient  Gray  v. 
Choennap,  1  B.  &  A.  106. 

Upon  a  declaration  of  eleven  special  counts  for 
negligence,  and  common  counts  for  money  paid, 
&c*an  arbitrator*  under  an  order  of  Nisi  Prius, 


{bund  that  the  plaintiff  had  "good  cause*'  (not 
causes)  of  action  for  231. 14*.  I0o\,  and  directed 
a  verdict  to  be  entered  up  for  that  sum : — Held, 
sufficiently  certain,  as  the  arbitrator  had  in  effect 
ordered  a  general  verdict  to  be  entered  for  the 
plaintiff  on  the  whole  of  the  declaration.  Dicao 
v.  Jay,  2  M.  &  P.  448  ;  5  Bing.  281. 

In  an  award,  the  direction  to  enter  a  verdict 
in  favour  of  a  plaintiff  for  a  certain  sum,  is  equiva- 
lent to  an  order  to  pay  that  sum.  Cartwright  v. 
Blackworth,  1  Dowl.  P.  C.  489. 


IAmit  by  Amount  of  Verdict.] — Where  a  ver- 
dict is  taken  for  a  certain  sum,  subject  to  the 
award  of  an  arbitrator,  to  whom  all  matters  in 
difference  are  referred  by  a  rule  of  Nisi  Prius, 
he  cannot  award  a  greater  sum  than  that  for 
which  the  verdict  was  taken ;  and  if  he  do,  no 
assumpsit  by  implication  will  arise  to  pay  even 
to  the  extent  of  the  verdict  so  taken,  witter  v. 
Charlton,  5  Cast,  139 ;  1  Smith,  369. 

But  it  seems  that,  under  a  reference  of  all  mat- 
ters in  difference,  the  arbitrator  will  not  of  ne- 
cessity be  confined  to  the  amount  of  the  damages 
for  which  the  verdict  is  taken.  Pearse  v.  Came- 
ron, 1  M.  &  S.  675. 

The  court  will  not  give  leave  to  increase  the 
sum  in  the  declaration  and  rule  of  reference,  on 
an  affidavit  that  a  larger  sum  will  probably  be 
proved  before  the  arbitrator.    Id, 

If  an  arbitrator  awards  a  greater  sum  than  the 
amount  of  the  verdict,  and  judgment  is  entered 
for  the  whole,  and  it  appears  that  a  part  of  the  sum 
is  covered  by  a  countervailing  demand  which 
never  was  a  subject  of  dispute,  so  that  only  a 
balance  less  than  the  amount  of  the  verdict  is 
ultimately  to  be  paid  over;  the  court  will  reduce 
tho  judgment  to  the  amount  of  the  verdict,  and 
grant  execution  for  the  sum  really  due.  Prentice 
v.  Reed,  1  Taunt  151. 

Where  an  arbitrator  has  power  to  order  what 
he  should  think  fit  to  be  done  by  either  of  the 
parties  respecting  the  matters  in  dispute :  queue, 
whether  he  might  not  direct  them  to  consent  to 
an  application  to  the  court  for  enlarging  the 
damages  given  by  the  verdict    Id, 

Cages  of  Partnership.] — If  an  arbitrator  be  ap- 
pointed to  arbitrate  a  certain  measure  contem- 
plated between  two  parties,  as  a  dissolution  of 
partnership,  he  is  not  necessarily  bound  to  direct 
that  the  partnership  shall  be  dissolved.  S&mmomdo 
v.  Swaine,  1  Taunt  549. 

If  two  persons -enter  into  partnership,  and  co- 
venant, in  case  of  the  dissolution  of  the  partner- 
ship, to  submit  all  matters  relating  thereto  to  ar- 
bitration, the  arbitrators  are  not  thereby  author- 
ized to  determine  whether  any  part  of  the  sum 
of  money  whieh  was  the  consideration  of  the 
partnership  should  be  refunded.  TatiersmU  v. 
Groote,  2  B.A  P.  131. 

By  submission  to  arbitration,  it  was  agreed  be- 
tween two  partners  to  dissolve  partnership,  end 
that  all  matters  in  difference  between  them,  end 
the  terms  and  conditions  on  which  the  co-part- 
nership should  be  dissolved,  abojuld  be  referred  to 
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an  arbitrator.  The  arbitrator  awarded,  that  it 
should  not  be  lawful  for  one,  daring"  the  life-time 
of  the  other,  to  carry  on  business  at  the  place 
they  had  done,  or  within  thirteen  miles : — Held, 
that  the  arbitrator  had  not  exceeded  his  authori- 
ty.   JfcrJey  v.  Newman,  5D.&R.  317. 

8ix  partners  entered  into  two  bonds  of  submis- 
sion to  arbitration ;  in  the  one,  three  gave  a  joint 
and  several  bond  to  the  other  three,  conditioned 
for  the  doe  performance  of  the  award ;  and  the 
latter  gave  a  similar  bond  to  the  three  former ; 
the  arbitrator  awarded  that  one  of  the  three  for- 
mer should  pay  a  certain  sum  to  one  of  his  co- 
obligors.  In  an  action  of  debt  on  the  award 
brought  by  the  one  against  the  other  alone  : — 
Held,  that  he  might  recover  the  sum  awarded. 
Winter  v.  White,  3  Moore, 674;  1  B.&  &  350. 

If  a  debt  paid  by  one  of  two  partners  for  the 
other  on  account  of  an  illegal  transaction,  be  re- 
ferred together  with  other  causes  of  dispute  be- 
tween the  two  to  an  arbitrator,  who  awards  a  sum 
doe  from  one  partner  to  the  other  for  money  so 
paid,  the  court  will  set  aside  that  part  of  the 
award.    Aubertv.  Maze,  2  B.  &,F.3U. 

Award  of  Interest.] — An  arbitrator  is  not 
bound  by  a  rule  of  practice  adopted  by  courts  of 
law  for  general  convenience;  and  therefore, 
where,  on  a  reference  of  a  Chancery  suit,  and  all 
matters  in  difference  between  the  parties,  the 
arbitrator  had  allowed  interest,  (when  it  would 
Dot  be  allowed  by  a  court  of  law  or  equity,)  the 
court  refused  to  set  aside  the  award  on  that 
ground.    In  re  Badger,  2  B.  &  A.  691. 

The  time  for  making  an  award  having  been 
extended  by  the  alteration  and  re-execution  of 
the  arbitration  bonds : — Held,  that  the  arbitrator 
had  authority  to  award  interest  on  the  principal 
sum  found  to  be  doe,  beyond  the  date  of  the  ori- 
ginal submission,  but  within  that  of  the  re-exe- 
cution, because  the  date  of  the  submission  had 
been  extended  to  the  time  of  re-execution.  Wat- 
tint  t.  PkWpotts,  M*Clel.  &  Y.  393. 

Quaere,  whether  an  award  of  interest  on  a  sum 
due  on  securities  carrying  interest,  beyond  the 
submission  and  till  payment,  be  good.    Id, 

An  award  is  not  to  be  impeached  for  allowing 
compound  interest,  for  it  may  be  allowed  in  case 
•f  a  contract  for  it,  either  express  or  to  be  infer- 
red from  the  nature  of  the  dealings  between  the 
parties.    Morgan  v.  Mather,  2  Ves.  jun.  15. 

And  see  stat  3  &  4  Will.  4,  c  42,  ss.  28, 29, 30. 

Future  Direction,] — Where  an  arbitrator*  in 
regulating  the  future  use  of  a  stream  of  water,  the 
right  to  which  was  divided  between  two  parties, 
interfered  with  the  customary  enjoyment  by  one 
of  them  of  another  stream,  which  exclusively  be- 
longed to  him,  and  was  not  a  matter  in  differ- 
ence, and  which  joined  the  first  : — Held,  that  he 
was  empowered  so  to  do,  as  being  incidental 
to,  and  resulting  from,  his  former  direct  and 
larger  power.  Winter  v.  Lethbridge  (Bart.), 
M-OeJ.  253 ;  13  Price,  533. 

Bat  if  an  arbitrator,  after  regulating  on  the 
subject  matter  referred  to  him  in  its  then  state, 
on  and  regulates  prospectively  on  the  eame 


subject  matter,  reduced  to  a  different  state,  and 
thereby  in  some  degree  altered :  qusre,  whether 
that  be  not  a  proceeding  beyond  the  scope  of  his 
authority.    Id* 

An  arbitrator,  to  whom  the  question  of  the 
right  of  two  records  to  the  tithe  of  certain  lands, 
was  referred,  had  power  to  devise  all  means  to 
prevent  future  litigation  between  the  parties,  and 
to  settle  all  matters  in  difference  between  them, 
and  to  determine  what  he  should  think  fit  to  be 
done  by  either  of  the  parties,  touching  the  mat- 
ters in  dispute : — Held,  that  he  did  not  exceed 
his  power  by  awarding  undivided  moieties  ot  the 
tithes  to  the  two  rectors.  Proster  (Clerk)  v.  Qo- 
ringe,  3  Taunt.  426. 

In  an  agreement  for  a  lease  for  a  term  of  years- 
from  the  1st  of  May,  1801,  the  lessee  was  to  be 
allowed  three  years  from  that  date,  for  winning 
a  colliery,  without  payment  of  any  rent :  an  arbi- 
trator being  authorized  to  give  such  directions 
for  a  lease,  according  to  the  agreement,  as  ho 
should  think  fit,  directed  a  lease  for  years  from 
the  1st  of  May,  1804 :— Held,  that  he  had  there, 
by  exceeded  his  authority.  Bonner  v.  LiddeU^ 
1  B.  &  B.  80. 

Other  Thing*.] — An  award  between  a  lessee 
and  his  neighbour,  awarding  an  act  to  be  done  for 
the  benefit  of  the  latter  by  the  lessee,  which 
would  be  waste  upon  the  estate  of  the  lessor,  is 
bad.    Alder  v.  Savill,  5  Taunt.  454 

The  court  of  C.  P..  refused  to  set  aside  an 
award  giving  a  great  loss  to  the  defendant  on  some 
goods  which  had  been  damaged  at  sea,  and  sold 
at  a  loss  at  the  loading  port,  although  it  appear, 
ed  that  the  goods  had  been  afterwards  sold  at  the 
port  of  delivery  for  nearly  as  much  as  if  they  had 
received  no  injury  whatever.  Hardy  v.  Innes,  6 
Moore,  574. 

A  rule  to  refer  all  matters  in  difference  be- 
tween the  parties  to  the  master,  in  a  case  where 
a  rescue  had  been  returned  by  the  sheriff,  and 
the  court,  on  hearing  affidavits*  had  refused  to 
set  a  small  fine,  thinking  the  return  warranted, 
is  not  an  authority  to  him  to  decide  upon  the 
reality  of  the  rescue ;  and  such  rule  is  incorrectly 
drawn  up.    Rex  v.  Griffith,  1  Ld.  Ken.  138. 

It  is  competent  to  arbitrators  to  inquire 
whether  a  ransom,  for  which  the  plaintiff  seeka 
to  be  repaid,  were  justified  by  an  extreme  neces- 
sity, within  the  stat  45  G.  3,  c.  72,  s.  16,  which 
enables  a  Court  of  Admiralty  to  allow  such  ne- 
cessity.   MiUer  v.  Robe,  3  Taunt  461. 

Assignees  of  a  bankrupt,  having  received 
15002.  from  a  debtor  to  the  bankrupt,  as  a  debt 
due  to  his  estate,  and  having  commenced  an 
action  against  him  for  a  further  demand  en  the 
same  account,  to  which  he  had  only  pleaded  the 
general  issue,  agree  with  him  to  refer  their  differ- 
ences to  arbitration,  and  the  submission  is  that 
all  matters  in  difference  between  the  parties  ra- 
the eause  be  referred;  the  arbitrator  has  power 
to  award  that  the  assignees  shall  repay  a  part  of 
the  sum  already  received,  if  it  appear  to  have 
been  pud  by  mistake.  Malcolm  ▼.  FuUarton\  % 
T.  R.  645. 

Where  an  action  by  assignees  to  recover  meoey 
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paid  by  *  bankrupt,  after  an  act  of  bankruptcy, 
to  creditors,  for  goods  bona  fide  sold  in  the  ordi- 
nary course  of  trade,  was  referred  at  Nisi  Prius 
to  an  arbitrator,  who  found  specially  a  payment 
under  arrest,  and  several  other  circumstances 
strongly  tending  to  show  knowledge  in  the  cre- 
ditors that  the  bankrupt  was  in  insolvent  circum- 
stances, and  awarded  a  verdict  for  the  plaintiffs 
for  the  sum  paid  and  costs,  without  stating  on 
what  ground  he  proceeded : — Held,  that  he  must 
have  concluded  the  defendants  had  notice  of  the 
insolvency,  and  that  the  award  was  sustainable 
on  that  ground.  Teale  v.  Young,  M'Gel.  &  Y. 
4*7. 

(c)  Ex  parte  proceeding. 

Manner  of  taking  Evidence.]— Where  a  cause 
is  referred  to  arbitration  (the  mode  of  conducting 
it  must  be  left  to  the  arbitrators;  and  if  they, 
after  the  first  or  second  meeting,  exclude  both 
the  parties  and  their  attorneys,  and  examine  wit- 
nesses privately,  at  their  (the  witnesses')  houses, 
it  seems  that  such  conduct  is  no  good  ground  of 
objection,  provided  it  does  not  proceed  from  cor- 
rupt motives;  at  all  events,  if  cither  party  would 
take  advantage  of  it,  he  must  give  notice  at  the 
time  that  he  intends  to  rely  on  it  as  an  objection ; 
and  if  he  lie  by  and  suffer  other  meetings  to  take 
place,  and  when  the  arbitrators  are  ready  to  make 
their  award  revokes  his  admission,  he  is  liable  in 
an  action  to  the  other  party,  who  was  desirous  of 
having  the  benefit  of  the  award.  Hewlett  v.  Lay- 
cock,  2  C.  &  P.  574— Abbott 

Commissioners,  under  an  act  of  parliament 
which  authorized  them  so  to  do,  examined  wit- 
nesses, and  took  down  their  depositions  in  writ- 
ing, and  afterwards  communicated  the  effect  of 
them  to  the  party  sought  to  be  affected  by  the 
proceedings,  but  who  had  no  opportunity  of  being 
present  at  the  examination,  or  of  cross-examining 
the  witnesses.  On  a  subsequent  reference  to  ar- 
bitration of  these  accounts,  the  court  held,  that 
the  arbitrators  could  not  receive  as  evidence  the 
depositions  taken  before  the  commissioners.  Att. 
Gen.  v.  Davison,  M *CleL  &  Y.  160. 

Where,  in  an  action  for  not  repairing,  arbitra- 
tors made  their  award  upon  a  view  of  the  pre- 
mises without  calling  the  parties  before  them,  it 
was  set  aside,  as  other  facts  might  be  necessary 
to  be  inquired  into.    Anon.  2  Chit  44. 

A  cause  having  been  referred  to  arbitration 
under  an  order  by  consent,  the  court  will  not 
make  an  order  on  the  arbitrators  to  proceed. 
Crawshay  v.  Collins,  1  Swans.  40. 

Where  the  arbitrator  after  having  appointed 
several  meetings  to  enable  the  defendant's  wit- 
nesses to  attend,  at  length  gave  the  defendant's 
attorney  notice  that  he  should  make  his  award  if 
required  by  the  plaintiff;  and  being  required  so  to 
do,  he  awarded  a  sum  to  be  paid  to  the  latter :  on 
the  defendant's  attorney  swearing  that  he  under- 
stood the  arbitrator  meant  to  call  another  meeting, 
the  court  of  C.  P.  set  aside  the  award,  although 
no  objection  was  made  to  the  amount  awarded, 
giving  the  plaintiff  liberty  to  enforce  the  defend- 
ant's agreement  to  enter  into  the  rule  of  Nisi 


Prius  for  reinstating  the  premises.    Dodd&ngtm 
v.  Hudson,  1  Bing.  384 ;  8  Moore,  163. 

Where  an  arbitrator,  having  by  mutual  agree- 
ment of  the  parties  closed  his  examination,  refuses 
the  application  of  the  defendant's  attorney  for 
another  hearing,  and  makes  his  award :  the  court 
will  not  set  aside  the  award,  on  the  affidavit  of 
the  defendant's  attorney,  that  he  is  in  possession 
of  evidence  which  would  repel  that  on  which  the 
award  was  founded.  Ringer  v.  Joyce,  1  Marsh.  404 

Improper  conduct  of  an  arbitrator  in  making 
his  award,  without  allowing  the  defendant  further 
reasonable  time  to  bring  forward  and  examine 
his  witnesses,  cannot  be  pleaded  in  bar  to  an  ac- 
tion on  the  bond  condition  for  the  performance  of 
the  award ;  though  one  of  the  terms  of  submis- 
sion is,  that  the  arbitrator  shall  examine  the  wit- 
nesses to  be  produced  by  the  parties,  and  though 
the  whole  of  the  time  limited  for  the  making  of 
the  award  is  occupied  in  the  examination  of  the 
plaintiff's  witnesses.  Oraxebrook  v.  Davis,  8 
D.  &  R.  295;  5  B.  &  C.534. 

Where  arbitrators,  who  had  proceeded  in  a  re- 
ference, informed  the  defendant,  who  was  pre* 
sent  at  the  meeting,  that  they  would  suspend  their 
proceedings  till  books  of  account  had  been  referred 
to: — Held,  that  having  afterwards  made  an 
award  in  his  absence,  without  examining  such 
books,  was  a  good  pround  for  setting  aside  the 
award.    Pepper  v.  Gorham,  4  Moore,  148. 

It  is  no  ground  for  setting  aside  an  award,  that 
one  of  the  defendant's  witnesses  was  re-examined 
by  the  arbitrator,  after  the  evidence  was  closed  on 
both  sides,  and  the  plaintiff's  attorney  gone; 
though,  by  a  different  testimony  from  what  be 
gave  at  first,  the  arbitrator's  opinion  was  influ- 
enced; unless  such  re-examination  was  brought 
about  by  the  management  of  the  defendant's  at- 
torney.   Atkinson  v.  Abraham,  1  B.  &  P.  175. 

An  award  was  set  aside  where  the  arbitrator 
received  evidence,  after  notice  to  the  parties  that 
he  would  receive  no  more,  in  which  they  acqui- 
esced.    Walker  v.  Frobisher,  6  Ves.  70. 

Absence  of  Parties.] — An  arbitrator  is  not  to 
consider  himself  agent  for  the  person  who  ap- 
points him.    Calcraft  v.  Roebuck,  1  Ves.  j  un.  226. 

One  party  having  ineffectually  attempted  to 
revoke  his  submission  and  refused  to  attend, 
semble  that  the  arbitrator  may  proceed  ex  parte, 
without  giving  him  notice.  Harcourt  v.  Rams* 
bottom,  1J.  &  W.  512. 

An  arbitrator  has  a  power  subject  to  his  discre- 
tion to  proceed  ex  parte,  if  one  of  the  parties  will 
not  attend.     Wood  v.  Leake,  12  Ves.  412. 

It  is  however  irregular  for  two  abitrators  to 
meet  without  notice  to  the  third;  but  not  a  sufc 
ficient  ground  to  set  aside  the  award  when  the 
substance  was  settled  in  his  presence.  Good- 
man v.  Sayers,  2  J.  &  W.  261. 

On  the  evidence  given  by  one  of  the  parties  at 
a  meeting,  of  which  the  other  had  notice,  but  did 
not  attend,  the  sum  the  party  attending  was  to 
pay  was  decreased  by  the  arbitrators.  This  pri- 
vate examination  was  held  incorrect,  and  the 
award  set  aside.    In  re  Hick,  8  Taunt.  694. 
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(<f)   CosU. 

[Far  Right*  of  Parties  as  to  Cost*— See  Com.] 

After  a  payment  of  money  into  court  in  a 
cause,  the  parties  agreed  to  refer  the  settlement 
of  the  accounts  between  them  to  arbitration : — 
Held,  that  the  arbitrators  had  no  power  over  the 
costs  in  the  cause  up  to  the  time  of  the  payment 
into  court.  StraUon  v.  Green,  1M.&  Scott, 
«68;  8  Bins;.  437. 

Where  an  order  of  Nisi  Prios  is  silent  upon  the 
subject  of  the  costs  of  the  reference  and  award, 
the  arbitrator  has  no  authority  to  adjudicate  upon 
meat,  bat  each  party  must  bear  his  own  expenses 
of  the  reference,  and  the  half  of  the  award. 
Tsylsr  v.  Gordon,  2  M.  &  Scott,  725;  9  Bing. 
570;  &  JP.  Grot*  ▼.  Cox,  1  Taunt  165. 

Where  a  cause  and  all  matters  in  difference 
were  referred,  but  nothing  was  said  about  costs : 
— Held,  that  the  arbitrator  had  power  over  the 
costs  of  the  cause,  but  not  those  of  the  reference. 
Firtkv.  Robinson,  1  B.  &  C.277. 

Where  all  matters  in  difference  are  referred  to 
arbitration,  except  the  costs  of  the  action,  and  no 
notice  is  taken  of  the  costs  of  reference,  the  latter 
are  not  in  the  discretion  of  the  arbitrator.  Strutt 
t.  Rogers,  2  Marsh.  524 ;  7  Taunt  213. 

An  award  of  costs  sustained  in  the  action  does 
not  include  the  costs  of  the  reference.  Brown  v. 
Marsden,  1  H.  Black.  223. 

Ad  arbitrator  may  award  costs  without  any 
express  authority  for  that  purpose.  Roe  d.  Wood 
v.ifee,2T.R.644:  S.P.  Anon.  Lofft,  34. 

Although  the  arbitrator  may  have  exceeded 
their  authority  as  to  costs,  it  does  not  vitiate  or 
invalidate  the  whole  of  the  award.  Aitcheson  v« 
C*rgty,  9  Moore,  381 ;  2  Bing.  199 ;  M^Clel.  376. 

Where  a  court  of  sessions  referred  an  indict- 
ment for  an  assault  to  an  arbitrator,  and  em- 
powered him  to  settle  all  costs  incident  to  the  in- 
dictment and  subsequent  proceedings  thereon : — 
Held,  that  such  arbitrator  did  not  exceed  his  au- 
thority, by  awarding  the  previous  as  well  as  sub- 
sequent costs.  Baker  v.  Townshend,  1  Moore, 
120;  7Taont422. 

-  Upon  a  submission  by  bond  of  all  matters  in 
difference  between  the  parties  in  a  cause,  without 
snaking  any  mention  of  costs,  the  arbitrator  has 
no  authority  to  award  costs  as  between  attorney 
and  client  But  the  plaintiff,  waiving  his  costs, 
and  having  only  demanded  the  principal  sum 
awarded,  took  his  attachment  for  that  sum. 
Whitehead  v.  Firth,  12  East,  165. 

Where  the  submission  to  an  award  is  by  bond 
merely,  the  arbitrators  may  award  costs  between 
attorney  and  client ;  and,  though  the  arbitrators 
award  the  costs  of  the  reference,  which  are  not 
within  tbe  terms  of  the  submission,  that  will  not 
Titiate  the  award  itself,  but  it  will  be  good  as  to 
the  remainder.    HartneU  v.  HUL  Forrest,  73. 

An  award  in  which  no  partiality  appears,  is 
not  to  be  set  aside  on  the  ground  that  the  arbitra- 
tors have  given  more  money  as  costs  than  by 
calculation  they  would  amount  to.  Turner  v. 
JKsee,  1  Ld.  Ken.  393. 
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tion  of  the  defendant,  the  cause  was  referred,  and 
by  the  order  of  reference,  tbe  costs  of  the  cause 
were  to  abide  the  event,  and  tbe  costs  of  the  re* 
ference  and  of  the  special  jury  were  left  to  the  dis- 
cretion of  the  arbitrator : — Held,  that  the  arbitra- 
tor could  not,  after  directing  a  verdict  for  the 
plaintiff,  award  that  the  latter  should  pay  the 
costs  of  the  special  jury.  Finlaysoni.  M'Leod, 
1  B.  &  A.  663. 

Where  the  costs  of  the  cause  and  of  the  special 
jury  are  distinctly  and  separately  submitted  to  the 
discretion  of  arbitrators,  they  must  distinctly  ad- 
judicate upon  each,  or  the  award  is  bad.  George 
v.  Lousley,  8  East,  13. 

Where  an  arbitrator,  authorized  to  tax  costs  in 
a  cause,  has  allowed  an  item  which  it  is  insisted 
ought  not  to  have  been  charged,  the  court  will  not 
refer  the  matter  to  the  master.  Anon.  1  Chit  38. 

Where  a  cause  was  referred  to  an  arbitrator, 
to  ascertain  what  verdict  ought  to  be  given,  and 
his  certificate  was  to  be  entered  up  as  the  verdict 
of  a  jury,  and  he  certified  that  a  verdict  should 
be  entered  for  the  plaintiff  for  a  certain  sum; 
and  told  the  parties  that  each  should  pay  his  own 
costs  of  reference,  which  was  acceded  to ;  and, 
upon  a  motion  to  set  aside  the  certificate,  the 
cause  was  referred -back  to  him,  when  he  certi- 
fied to  the  same  effect,  but  omitted  to  give  any 
directions  as  to  the  costs  of  the  second  reference: 
— Held,  that  the  plaintiff  was  entitled  to  such 
costs,  as,  in  the  absence  of  any  specific  direction, 
the  costs  must  fellow  the  verdict  Mackintosh  v. 
Blyth,  8  Moore,  211 ;  1  Bing.  269. 

An  arbitrator,  under  a  rule  of  reference  which 
directs  that  the  costs  of  tbe  cause  shall  abide  the 
event,  has  no  power  to  direct  those  costs  to  be 
set  off  against  the  costs  in  a  prior  cause,  although 
all  matters  in  difference  are  referred.  But  the 
award  is  not  to  be  set  aaide  entirely,  but  only  for 
that  part  which  is  incorrect  Hunsted  v.  Atdd,  % 
1  Chit  526. 


(«)  Altering  Award. 

After  the  delivery  of  an  award,  the  arbitrator 
cannot,  though  within  the  time  limited  by  the 
submission,  correct  a  mistake  in  the  calculation 
of  figures,  by  making  another  award.  Ervine  v. 
ELnon,  8  East,  54. 

An  alteration  by  the  umpire  of  the  sum  award- 
ed, though  made  on  the  same  day,  and  after  no- 
tice of  the  making,  but  before  delivery  of  tbe 
award,  is  void ;  but  the  award  is  good  for  the 
original  sum  awarded,  which  was  still  legible. 
Henfree  v.  Bromley,  6  East,  309 ;  2  Smith,  400. 

An  arbitrator  awarded  that  the  plaintiff  had  no 
cause  of  action,  and  that  a  verdict  should  be  en- 
tered for  the  defendant ;  and  then,  by  mistake, 
directed  that  the  costs  of  the  reference  and  award 
should  be  paid  by  the  defendant,  meaning  the 
plaintiff: — Held,  that  the  arbitrator,  having  exe- 
cuted his  award  in  this  form,  could  not  rectify  it 
Ward  v.  Dean,  3  B.  &  AdoL  234 

The  plaintiff  moved  the  court  for  a  taxation  of 
his  costs  as  adjudged ;  or  that  the  award  which 
had  been  executed  in  duplicate,  and  one  copy  af- 
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forwards  corrected  by  the  arbitrator,  might  be  set 
aside.  The  defendant  not  agreeing  to  wis  latter 
proposal,  the  court  ordered  a  taxation.    Id. 

The  court  cannot  interfere  to  alter  the  terms 
of  an  award  in  order  to  make  them  consist  with 
the  submission,  even  where  the  submission  to 
arbitration  gives  minute  directions  for  the  course 
to  be  pursued  by  the  arbitrator.  Hall  v.  Alder- 
son,  2  Bing.  476. 

Where  an  arbitrator,  who  had  made  his  award 
in  the  plaintiff's  favour,  was  supposed  to  have 
made  a  mistake  in  calculating  the  sum  which  the 
plaintiff  claimed  a  right  to  recover : — Held,  thai 
the  court  would  not  refer  it  back  to  the  arbitrator 
to  correct  the  mistake  without  the  consent  of  the 
defendant    Ex  parte  Cuerton,  7D.&R.  774 

A  motion  to  refer  back  an  award  to  the  same 
arbitrator  for  reconsideration,  on  the  ground  that 
he  had  not  sufficient  materials  before  him  when 
be  made  it,  must  be  made  before  the  last  day  of 
the  next  term  after  such  award  made,  according 
to  the  9  &  10  Will.  3,  c  15,  s.  2,  although  the 
arbitrator  be  not  charged  with  corruption  or 
undue  means.  Zacharyy.  Shepherd,  2  T.  R.  781. 
And  tee  Synge  v.  JervoUe,  8  East,  466. 

2.  Remuneration. 

Assumpsit  on  an  implied  promise  to  remune- 
rate an  arbitrator  cannot  be  maintained.  Vtrany 
v.  Warns,  4  Eep.  46 — Kenyon. 

But  scmble,  that  an  arbitrator  may  recover  a 
compensation  for  his  trouble.  Swinford  v.  Burn, 
Gow,  7— Dallas. 

Where  an  award  is  taken  up  by  one  party,  and 
all  the  costs  paid  to  two  out  of  three  arbitrators, 
the  third  arbitrator  has  no  remedy  against  either 

Krty  in  the  cause.    Burroughes  v.  Clarke,  1 
>wl  P.  C.  48. 

Semble,  an  arbitrator  has  no  action  for  his 
fees.    Id. 

If  the  submission  to  a  reference  mentions  no- 
thing  respecting  costs,  the  arbitrators  have  no 
power  to  award  their  own  expenses  to  be  paid  by 
either  party  in  particular.  Bell  v.  Belson,  2  Chit 
157. 

Quasre,  whether  an  award  upon  the  reference 
of  an  action,  directing  the  payment  of  costs  of  the 
award,  without  fixing  the  amount  thereof,  is  bad 
in  that  point  for  uncertainty;  or  whether  the 
amount  may  not  be  taxed  by  the  officer  of  the 
court    Barrett  v.  Parry,  4  Taunt  658. 

The  amount  of  the  fee  which  an  arbitrator,  in 
a  cause  referred  in  the  Court  of  C.  P.,  awards  to 
be  paid  to  himself  for  his  award,  is  examinable 
by  the  prothonotary.  Fitzgerald  v.  Grave*,  5 
Taunt  342. 

If  arbitrators  award  an  excessive  sum  to  be 
paid  to  themselves,  the  court  of  C.  P.  will  refer 
it  to  the  prothonotary  to  reduce  it  Miller  v. 
Robe,  3  Taunt  461.  And  see  Musselbrook  v. 
Dunkin,  2  M.  &,  Scott,  740. 

V.  Umpiri* 
When  to  be  chosen.}— If  the  bond  be,  that,  if 


arbitrators  do  not  maker  their  award  by  the  day 
namedrthen  to  abide  the  award  of  an  umpire,  to 
be  chosen  by  the  arbitrators,  the  time  for  the  ar- 
bitrators to  appoint  an  umpire  commences  when 
the  time  for  their  making  their  award  expires. 
Beck  v.  Sargent,  4  Taunt.  232. 

Arbitrators  may  choose  an  umpire  either  be- 
fore or  after  the  time  limited  for  making  their 
own  award,  if  the  umpire  be  chosen  within  the 
time  limited  for  his  umpirage.  Harding  v.  Watts* 
15  East,  556.  And  gee  Doyley  v.  Pitslsw,  15 
East,  557,  n. 

Arbitrators  having  power  to  choose  an  umpire, 
may  elect  one  before  they  enter  upon  the  exami- 
nation of  the  matter  referred  to  them.  Roe  d. 
WW  v.  Doe,  2  T.  R.  644:  S.P.  Bates  y.  Cooke\ 
9B.&C.407. 

Hew  to  be  choeen.] — Where  a  cause  is  referred' 
to  two  arbitrators,  and  their  umpire  in  case  of 
dispute,  and  it  is  afterwards  agreed  to  appoint  an 
umpire,  such  appointment  must  in  no  case  be  de- 
cided by  chance.  And,  therefore,  where  each  o€ 
two  arbitrators  had  named  a  person  to  be  umpire 
and  neither  was  disapproved  of,  and  it  was  there- 
upon proposed  that  the  final  choice  should  be  de- 
termined by  lot,  which  was  accordingly  done,  in 
the  presence  and  with  the  concurrence  of  the  ar- 
bitrators and  parties,  an  award  made  by  the  una. 
Sire  so  chosen  was  set  aside.  Ford  v.  Jones,  3 
L  &  Adol.  24a 

A  submission  was  made  to  two  arbitrators,  and 
to  such  third  person  as  they  should  appoint;  the 
award  to  be  made  by  any  two  of  the  three.  The 
two  arbitrators  met  for  the  purpose  of  appointing 
a  third,' and,  not  being  able  to  concur  in  such  ap- 
pointment, it  was  agreed  between  them  that  each 
of  them  should  name  two,  and  that  the  names  of 
the  four  should  be  put  into  a  hat,  and  the  name 
drawn  should  be  the  third  arbitrator ;  and  the  ar- 
bitrator was  so  appointed.  The  award  was  made 
by  one  of  the  arbitrators  originally  named  and 
the  person  so  appointed  by  the  two : — Held,  that 
the  appointment  of  the  third  arbitrator  was  bad* 
inasmuch  as  the  choice  of  the  third  ought  to  have 
been  the  act  of  the  will  and  judgment  of  the  two, 
and  matter  of  choice,  not  of  chance.  In  re  Cos- 
«ZZ,  4M.&R.  555;  9B.&C.624. 

Where  the  parties  named  two  arbitrators,  who 
were  to  choose  a  third,  and  the  award  was  to  be 
made  by  three,  or  any  two  of  them;  and  each  of 
the  arbitrators  proposed  to  the  other  a  third,  but 
not  being  able  to  agree  which  of  the  two  should 
be  selected,  they  agreed  to  decide  the  choice  by 
lot: — Held,  that  this  was  within  their  authority, 
and  that  an  award  made  by  such  third  arbitrator, 
in  conjunction  with  the  one  by  whom  he  had  been 
originally  proposed,  could  not  be  impeached  on 
that  account    Neale  v.  Ledger,  16  East,  51 . 

But  where  the  plaintifPs  arbitrator  won,  on. 
tossing  up  for  the  appointment,  and  appointed 
his  own  nominee,  and  the  award  was  made  in  fa- 
vour of  the  plaintiff  by  these  two,  the  court  set  it 
aside,  on  the  ground  that  this  mode  of  appointing 
the  third  arbitrator  was  improper.  Young  y.  Mu» 
fcr,5D.&R.263;  3B.&C.407:  &  P.  Wells 
y.  Cooke,  2  B.  &  A.  31& 
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VdUditof  of  Umpirage.}— An  award  made  by 
«i  umpire  is  good,  although  the  arbitrators  had 
no  authority  to  appoint  one,  and  although  he  ex- 
amined the  parties  separately,  they  having  at- 
tended him,  and  made  no  objection  at  the  time. 
Mmlmu  v.  TVswer,  R.  &  M.  17— Abbott. 

Where  arbitrators  determined  on  five  points  in 
dispute,  and  referred  a  sixth  to  an  umpire,  whom 
they  were  authorized  to  choose,  the  award  made 
fcy  the  arbitrators  and  umpire  was  held  bad,  the 
arbitrators  not  being  authorized  by  the  terms  of 
the  submission  to  make  the  award  upon  some 
points  in  dispute,  and  refer  others  to  the  umpire. 
*W»  t.  Sounder*,  9  Price,  612. 


The  ^cooft  will  not  set  aside  the  award  of  an 
umpire,  because  he  received  the  evidence  from 
the  arbitrators,  without  examining  the  witnesses ; 
unless  he  were  required  to  re-examine  them  be- 
ftre  the  making  his  award.  Hall  v.  Lawrence, 
4T.R.  589. 

Arbitrators,  not  agreeing  in  their  award,  choose 
an  umpire,  who  makes  umpirage,  the  arbitrators1 
joining'  with  him  does  not  vitiate  it.  Soulsby  v. 
Jfefessn,  3  Burr.  1474 ;  1  W.  Black.  463. 

Even  although  the  arbitrators  were  fundi  offi- 
Beck  v.  Sargent,  4  Taunt  232. 

Nor  by  a  stranger  joining.    Id. 

Am  award,  after  reciting  that  A.  B.  and  C.  D. 
had  been  appointed  arbitrators,  and  that  they  had 
appointed  E.  F.  umpire,  proceeded,  "We,  the 
nsid  arbitrators,  do  award,"  &c,  and  was  signed 
by  the  two  arbitrators  and  the  umpire :— -Held, 
that  the  latter,  by  signing  the  award,  adopted  the 
language  as  his.    Bate*  v.  Cooke,  9  B.  &  C.  407. 

A  declaration  upon  an  award,  made  under  a 
aebmiasian  to  the  award  of  two  persons,  who  were 
authorized  to  appoint  an  umpire,  if  they  should 
disagree,  after  stating  the  choice  of  an  umpire, 
alleged  that  the  arbitrators  and  umpire  made  the 
award  j— Held,  that,  taking  the  whole  together, 
it  was  substantially  an  allegation  that  the  umpire 
made  the  award.    Id. 

Where  the  arbitrators  were  to  make  their  award 

"*iL0V?e£y  *  *"*  ********  "^  **  umpire,  if  they 
anooJd  diner,  before  a  subsequent  day ;  and  the 
empire  made  bis  award  before  the  time  given  to 
4he  arbitrators  had  expired :— Held,  that  the  urn. 
parage  need  not  state  that  the  arbitrators  had  dis- 
agreed-   Sprigens  v.  Nash,  5  M.  <fc  S.  193. 

To  prove  that  the  umpire  was  appointed  by  the 
arbitrators  according  to  the  terms  of  the  submit- 
aion,  it  is  not  sufficient  to  prove  that  he  acted 
with  them,  and  put  in  an  award  executed  by  all 
three,  chough  the  appointment  of  the  umpire  be 
recited  in  the  award.  Still  T.  HalfortL  4  Camp. 
W-fifeDborough.  * 


VL  Awaid. 

1.  Time  of  making, 

WhenvrHkin  Time.] — An  award  is  to  be  consi- 
drnd  as  published  when  the  parties  have  notice 
it  ee  ccady  for  delivery  en  payment  of  the 


reasonable  charges.  Musselbrook  v.  Dunkin,  9 
Bing.  605 ;  2  M.  &  Scott,  740;  1  Dowl.  P.  C.  722, 
An  award  which  is  required  to  be  made  in 
writing,  &c^  and  ready  to  be  delivered  at  such  a 
time,  is  complete  if  made  in  writing,  and  ready  to 
be  delivered  by  the  arbitrator  within  the  time, 
though  not  actually  delivered.  Brown  v.  Vawser. 
4  East,  584, 

The  time  for  making  an  award  was  on  or  before 
the  1st  day  of  Michaelmas  term ;  it  was  after- 
wards enlarged  till  the  1st  day  of  Hilary  term : 
an  award  made  on  the  1st  day  of  Hilary  term  is 
good.    Knox  v.  Simmonds,  3  Bro.  C.  C.  358. 

The  amount  of  damages  sustained,  and  to  be 
thereafter  sustained,  by  the  plaintiff,  by  reason  of 
the  working  of  a  mine  by  the  defendants,  was,  by 
bond,  referred  to  an  arbitrator,  who  was  to  make 
Mb  award,  as  to  the  damages  already  sustained, 
on  or  before  the  20th  December,  1830;  and,  as 
to  the  damages  to  be  thereafter  sustained,  at  the 
expiration  of  every  two  months  from  the  said 
20th  December.  The  arbitrator  duly  made  the 
first  award,  but  the  second  was  not  made  until 
the  13th  July  1831,  and  it  included  damages  bus- 
tained  by  the  plaintiff  from  the  20th  December. 
1830,  to  the  26th  April,  1831 :— Held,  that  this 
was  not  an  award  made  in  pursuance  of  the  bond, 
and  was  therefore  void.  Stephen*  v.  Lowe.  2  M. 
&  Scott,  44;  9  Bing.  32. 

Where,  by  deed  of  arbitration,  dated  1st  June, 
the  arbitrators  were  to  make  their  award  on  or 
before  the  1st  of  October,  with  power,  in  case  they 
should  not  agree  in  making  their  award  within 
the  time,  to  appoint  an  umpire,  and  his  award  to- 
be  binding,  so  as  to  be  made  six  months  after  the 
date  of  his  appointment;  and  the  arbitrators  ap- 
pointed an  umpire  within  the  time  allowed  to 
them,  who  made  his  umpirage  within  six  calen- 
dar, but  not  within  six  lunar,  months  of  his  ap- 
pointment .-—Held,  that  the  umpirage  was  ill 
made.  In  re  Swinford  and  Horn,  6M.&S.  226. 

Held,  that  an  umpirage  might  be  made  after 
the  arbitrators  had  declared  they  would  make  no- 
award,  though  before  the  time  allowed  them  had 
expired.    Smailes  v.  Wright,  3  M.  &  S.  559. 

An  award  made  within  enlarged  time,  is  good, 
though  it  do  not  recite  that  the  arbitrators  did 
enlarge  the  time.  George  v.  Lousley,  8  East,  13. 

To  debt  on  an  award  made  by  arbitrators  upon 
a  submission  to  them  generally  without  any  time, 
a  plea  that  the  arbitrators  did  not  make  any 
award  within  a  reasonable  time,  adjudged  ill. 
Curtis  v.  Potts,  3  M.  &  S.  145. 

By  a  deed  of  submission  in  the  Scottish  form* 
an  award  was  to  be  made  betwixt  the  and 

the  day  of  next,  or  any  other  day 

to  which  the  submission  might  be  prorogated: 

Held,  that  the  absence  of  date  was  immaterial, 
as  it  was  equivalent  to  a  general  authority  to  be 
executed  within  a  reasonable  time.  MacdovgaU 
v.  Robertson  (in  error)  1  M.  &  P.  147:2  Y.&  J. 
11 ;  4  Bing.  435. 


Enlargement  of  Time  by  Consent  of  Parties.} 
If  the  arbitrators  cannot  make  their  award  with- 
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towards  corrected  by  the  arbitrator,  might  be  set 
aside.  The  defendant  not  agreeing  to  wis  latter 
proposal,  the  court  ordered  a  taxation.    Id. 

The  court  cannot  interfere  to  alter  the  terms 
of  an  award  in  order  to  make  them  consist  with 
the  submission,  even  where  the  submission  to 
arbitration  gives  minute  directions  for  the  course 
to  be  pursued  by  the  arbitrator.  Hall  v.  Alder- 
eon,  2  Bing.  476. 

Where  an  arbitrator,  who  had  made  his  award 
in  the  plaintiff's  favour,  was  supposed  to  have 
made  a  mistake  in  calculating  the  sum  which  the 
plaintiff  claimed  a  right  to  recover : — Held,  thai 
the  court  would  not  refer  it  back  to  the  arbitrator 
to  correct  the  mistake  without  the  consent  of  the 
defendant    Ex  parte  Cuerton,  7D.&R.  774 

A  motion  to  refer  back  an  award  to  the  same 
arbitrator  for  reconsideration,  on  the  ground  that 
he  had  not  sufficient  materials  before  him  when 
be  made  it,  must  be  made  before  the  last  day  of 
the  next  term  after  such  award  made,  according 
to  the  9  &  10  Will.  3,  c  15,  s.  2,  although  the 
arbitrator  be  not  charged  with  corruption  or 
undue  means.  Zaehary  v.  Shepherd,  2  T.  R.  781. 
And  eee  Synge  v.  Jervoiee,  8  East,  466. 

2.  Remuneration. 

Assumpsit  on  an  implied  promise  to  remune- 
rate an  arbitrator  cannot  be  maintained.  Virany 
v.  Warne,  4  Eep.  46 — Kenyon. 

But  semble,  that  an  arbitrator  may  recover  a 
compensation  for  his  trouble.  Swinford  v.  Burn, 
Gow,  7— Dallas. 

Where  an  award  is  taken  up  by  one  party,  and 
all  the  costs  paid  to  two  out  of  three  arbitrators, 
the  third  arbitrator  has  no  remedy  against  either 

Krty  in  the  cause.    Burroughee  v.  Clarke,  1 
>wl.  P.  C.  48. 

Semble,  an  arbitrator  has  no  action  for  his 
fees.    Id. 


If  the  submission  to  a  reference  mentions  no- 
thing  respecting  costs,  the  arbitrators  have  no 
power  to  award  their  own  expenses  to  be  paid  by 
either  party  in  particular.  Bell  v.  Beleon,  2  Chit 
157. 

Quasre,  whether  an  award  upon  the  reference 
of  an  action,  directing  the  payment  of  costs  of  the 
award,  without  fixing  the  amount  thereof,  is  bad 
in  that  point  for  uncertainty;  or  whether  the 
amount  may  not  be  taxed  by  the  officer  of  the 
court    Barrett  y.  Parry,  4  Taunt  658. 

The  amount  of  the  fee  which  an  arbitrator,  in 
a  cause  referred  in  the  Court  of  C.  P.,  awards  to 
be  paid  to  himself  for  his  award,  is  examinable 
by  the  prothonotary.  Fitzgerald  v.  Grave*,  5 
Taunt  342. 

If  arbitrators  award  an  excessive  sum  to  be 
paid  to  themselves,  the  court  of  C.  P.  will  refer 
it  to  the  prothonotary  to  reduce  it  Miller  v. 
Robe,  3  Taunt  461.  And  eee  Mueeelbrook  y. 
Dunkin,  2  M.  &  Scott,  740. 

V.  Umpire. 
When  to  be  dkosen.]— If  the  bond  be,  that,  if 


arbitrators  do  not  make*  their  award  by  the  day 
named,  then  to  abide  the  award  of  an  umpire,  to 
be  chosen  by  the  arbitrators,  the  time  for  the  ar- 
bitrators to  appoint  an  umpire  commences  when 
the  time  for  their  making  their  award  expires* 
Beck  v.  Sargent,  4  Taunt.  232. 

Arbitrators  may  choose  an  umpire  either  be- 
fore or  after  the  time  limited  for  making  their 
own  award,  if  the  umpire  be  chosen  within  the 
time  limited  for  his  umpirage.  Harding  v.  Walts* 
15  East,  556.  And  eee  Doyley  v.  Ftielow,  15 
East,  557,  n. 

Arbitrators  having  power  to  choose  an  umpire, 
may  elect  one  before  they  enter  upon  the  exami- 
nation of  the  matter  referred  to  them.  Roe  <L 
Woody.  Doe,  2  T.  JR.  644 :  &  P.  Bate*  y.  Cooke, 
9B.&C.407. 

How  to  he  chosen,] — Where  a  cause  is  referred* 
to  two  arbitrators,  and  their  umpire  in  case  of 
dispute,  and  it  is  afterwards  agreed  to  appoint  an 
umpire,  such  appointment  must  in  no  case  be  de- 
cided by  chancer  And,  therefore,  where  each  e€ 
two  arbitrators  had  named  a  person  to  be  umpire 
and  neither  was  disapproved  of,  and  it  was  there- 
upon proposed  that  the  final  choice  should  be  de- 
termined by  lot,  which  was  accordingly  done,  in 
the  presence  and  with  the  concurrence  of  the  ar- 
bitrators and  parties,  an  award  made  by  the  um- 
pire so  chosen  was  set  aside.  Ford  v.  Jones,  3 
B.  &  Adol.  24a 

A  submission  was  made  to  two  arbitrators,  and 
to  such  third  person  as  they  should  appoint;  the 
award  to  be  made  by  any  two  of  the  three.  The 
two  arbitrators  met  for  the  purpose  of  appointing 
a  third,'  and,  not  being  able  to  concur  in  such  ap- 
pointment, it  was  agreed  between  them  that  each 
of  them  should  name  two,  and  that  the  names  of 
the  four  should  be  put  into  a  hat,  and  the  name 
drawn  should  be  the  third  arbitrator ;  and  the  ar- 
bitrator was  so  appointed.  The  award  was  made 
by  one  of  the  arbitrators  originally  named  and 
the  person  so  appointed  by  the  two ; — Held,  that 
the  appointment  of  the  third  arbitrator  was  bad, 
inasmuch  as  the  choice  of  the  third  ought  to  have 
been  the  act  of  the  will  and  Judgment  of  the  two, 
and  matter  of  choice,  not  of  chance.  In  re  Cao- 
seU,  4  M.&  R.  555 ;  9  B.  &  C.  624. 

Where  the  parties  named  two  arbitrators,  who 
were  to  choose  a  third,  and  the  award  was  to  be 
made  by  three,  or  any  two  of  them;  and  each  of 
the  arbitrators  proposed  to  the  other  a  third,  but 
not  being  able  to  agree  which  of  the  two  should 
be  selected,  they  agreed  to  decide  the  choice  by 
lot: — Held,  that  this  was  within  their  authority, 
and  that  an  award  made  by  such  third  arbitrator, 
in  conjunction  with  the  one  by  whom  he  had  been 
originally  proposed,  could  not  be  impeached  on 
that  account    Neale  v.  Ledger,  16  East,  51 . 

But  where  the  plaintifPs  arbitrator  won,  en 
tossing  up  for  the  appointment,  and  appointed 
his  own  nominee,  and  the  award  was  made  in  fa- 
vour of  the  plaintiff  by  these  two,  the  court  set  it 
aside,  on  the  ground  that  this  mode  of  appointing 
the  third  arbitrator  was  improper.  Young  y.  JUv- 
fcr,5D.&R.263;  3B.&C.407:  &  JR.  rFefir 
v.  Coo*«,  2  B.  &,  A.  21& 
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_  0/  Umpirage.] — An  award  made  by 
an  umpire  it  good,  although  the  arbitrators  had 
no  authority  to  appoint  one,  and  although  he  ex- 
amined the  parties  separately,  they  having  at- 
tended  him,  and  made  no  objection  at  the  time. 
MaUon  t.  TVewer,  R.  Sc  M.  17— Abbott 

Where  arbitrators  determined  on  five  points  in 
dispute,  and  referred  a  sixth  to  an  umpire,  whom 
they  were  authorized  to  choose,  the  award  made 
by  the  arbitrators  and  umpire  was  held  bad,  the 
arbitrators  not  being  authorized  by  the  terms  of 
the  submission  to  make  the  award  upon  some 
points  in  dispute,  and  refer  others  to  the  umpire. 
7W*  t.  Sounder*,  9  Price,  612. 

The  roust  will  not  set  aside  the  award  of  an 
umpire,  because  he  received  the  evidence  from 
the  arbitrators,  without  examining  the  witnesses ; 
unless  he  were  required  to  re-examine  them  be. 
Are  the  making  his  award.  HaU  v.  Lawrence, 
4T.R.589. 

Arbitrators,  not  agreeing  in  their  award,  choose 
an  umpire,  who  makes  umpirage,  the  arbitrators' 
joining  with  him  does  not  vitiate  it  SouUby  v. 
Aefessn,  3  Burr.  1474 ;  1  W.  Black.  463. 

Even  although  the  arbitrators  were  functi  offi- 
cio.   Beck  v.  Sargent,  4  Taunt  232. 

Nor  by  a  stranger  joining.    Id. 

Aa  award,  after  reciting  that  A.  B.  and  C.  D. 
had  been  appointed  arbitrators,  and  that  they  had 
appointed  £.  F.  umpire,  proceeded,  "We,  the 
aaad  arbitrators,  do  award,"  dux,  and  was  signed 
by  the  two  arbitrators  and  the  umpire : — Held, 
4nat  the  latter,  by  signing  the  award,  adopted  the 
language  as  his.    Bates  v.  Cooke,  9  B.  &  C.  407. 

A  declaration  upon  an  award,  made  under  a 
submission  to  the  award  of  two  persons,  who  were 
«nthorized  to  appoint  an  umpire,  if  they  should 
disagree,  after  stating  the  choice  of  an  umpire, 
alleged  that  the  arbitrators  and  umpire  made  the 
award : — Held,  that,  taking  the  whole  together, 
it  was  substantially  an  allegation  that  the  umpire 
made  the  award.    Id. 

Where  the  arbitrators  were  to  make  their  award 
•an  or  before  a  day  certain,  and  an  umpire,  if  they 
should  diner,  before  a  subsequent  day ;  and  the 
-ompire  made  his  award  before  the  time  given  to 
4he  arbitrators  had  expired : — Held,  that  the  um- 
pirage need  not  state  that  the  arbitrators  had  dis- 
agreed.   Sprigen*  v.  Nash,  5  M.  &  8. 193. 

To  prove  that  the  umpire  was  appointed  by  the 
arbitrators  according  to  the  terms  of  the  submis- 
akm,  it  is  not  sufficient  to  prove  that  he  acted 
with  them,  and  put  in  an  award  executed  by  all 
three,  though  the  appointment  of  the  umpire  be 
recited  in  the  award.  Stiii  v.  Halford,  4  Camp. 
13— Cstenborougb. 


VL  Awabjj. 


1.  T%me  of  making* 

When -within  Thne.] — An  award  is  to  be  consi- 
dared  aa  published  when  the  parties  have  notice 
chat  it  as  caady  for  delivery  on  payment  of  the 


reasonable  charges.  Muetelbrook  v.  Dunhin,  9 
Bing.  605;  2  M.& Scott, 740;  1  Dowl.  P.C.722* 
An  award  which  is  required  to  be  made  in 
writing,  &c^  and  ready  to  be  delivered  at  such  a 
time,  is  complete  if  made  in  writing,  and  ready  to 
be  delivered  by  the  arbitrator  within  the  time, 
though  not  actually  delivered.  Brown  v.  Vomer, 
4  East,  584. 

The  time  for  making  an  award  was  on  or  before 
the  1st  day  of  Michaelmas  term ;  it  was  after- 
wards enlarged  till  the  1st  day  of  Hilary  term : 
an  award  made  on  the  1st  day  of  Hilary  term  is 
good.    Knox  v.  Simmonds,  3  Bro.  C.  C.  358. 

The  amount  of  damages  sustained,  and  to  be 
thereafter  sustained,  by  the  plaintiff,  by  reason  of 
the  working  of  a  mine  by  the  defendants,  was,  by 
bond,  referred  to  an  arbitrator,  who  was  to  make 
Mb  award,  as  to  the  damages  already  sustained, 
on  or  before  the  20th  December,  1830;  and,  aa 
to  the  damages  to  be  thereafter  sustained,  at  the 
expiration  of  every  two  months  from  the  said 
20th  December.  The  arbitrator  duly  made  the 
first  award,  but  the  second  was  not  made  until 
the  13th  July  1831,  and  it  included  damages  sub- 
tained  by  the  plaintiff  from  the  20th  December, 
1830,  to  the  26th  April,  1831 :— Held,  that  this 
was  not  an  award  made  in  pursuance  of  the  bond, 
and  was  therefore  void.  Stephen*  v.  Lowe,  2  M. 
&  Scott,  44;  9  Bing.  32. 

Where,  by  deed  of  arbitration,  dated  1st  June, 
the  arbitrators  were  to  make  their  award  on  or 
before  the  1st  of  October,  with  power,in  case  they 
should  not  agree  in  making  their  award  within 
the  time,  to  appoint  an  umpire,  and  his  award  to- 
be  binding,  so  as  to  be  made  six  months  after  the 
date  of  his  appointment ;  and  the  arbitrators  ap- 
pointed an  umpire  within  the  time  allowed  to 
them,  who  made  his  umpirage  within  six  calen- 
dar, but  not  within  six  lunar,  months  of  his  ap- 
pointment:— Held,  that  the  umpirage  was  ill 
made.  In  re  Swinford  and  Horn,  6  M7  &  S.  226. 

Held,  that  an  umpirage  might  be  made  after 
the  arbitrators  had  declared  they  would  make  no- 
award,  though  before  the  time  allowed  them  had 
expired.    Smaiie*  v.  Wright,  3  M.  &  S.  559. 

An  award  made  within  enlarged  time,  is  good, 
though  it  do  not  recite  that  the  arbitrators  did 
enlarge  the  time.  George  v.  Lousley,  8  East,  13, 

To  debt  on  an  award  made  by  arbitrators  upon 
a  submission  to  them  generally  without  any  time,, 
a  plea  that  the  arbitrators  did  not  make  any 
award  within  a  reasonable  time,  adjudged  ilL 
Curti*  v.  Potto,  3M.&S.  145. 

By  a  deed  of  submission  in  the  Scottish  form* 
an  award  was  to  be  made  betwixt  the  and 

the  day  of  next,  or  any  other  day 

to  which  the  submission  might  be  prorogated : — 
Held,  that  the  absence  of  date  was  immaterial, 
as  it  was  equivalent  to  a  general  authority  to  be 
executed  within  a  reasonable  time.  MacdovgaU 
v.  Robertson  (in  error)  1  M.  &  P.  147 ;  2  Y.&  J- 
11 ;  4  Bing.  435. 


Enlargement  of  Time  by  Content  of  Parties.  J 
If  the  arbitrators  cannot  make  their  award  with- 
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in  the  time  limited  by  the  rule  of  court  or  order 
of  Nisi  Prius,  a  rule  may  be  obtained  by  consent, 
but  not  otherwise,  for  enlarging  it :  or,  where  the 
submission  is  by  agreement,  without  suit,  the 
time  may  be  enlarged  simply  by  the  consent  of 
the  parties.  Teasdale  v.  Atkins,  2  Tidd's  Prac 
880. 

Where,  in  debt  on  a  common  arbitration  bond, 
in  which  the  time  was  limited  for  the  arbitrator 
to  make  his  award,  the  declaration  stated  that 
the  time  was  afterwards,  by  mutual  consent,  en- 
larged :— Held,  that  no  action  would  lie  on  the 
bond  to  recover  the  penalty  for  not  performing 
the  award  made  after  the  time  first  limited. 
Brown  y.  Goodman,  3T.R.  592,  n. 

An  agreement  to  enlarge  the  time  for  making 
an  award  must  contain  a  consent  that  it  shall  be 
made  a  rule  of  court,  otherwise  no  attachment 
will  be  granted  for  not  performing  an  award 
made  under  it   Jenkins  v.  Law,  8  T.  R.  87. 

But  where  parties,  by  an'  indorsement  in  gene- 
ral terms  on  the  bonds  of  submission  to  arbitra- 
tion, agree  that  the  time  for  making  the  award 
•hall  be  enlarged,  such  agreement  virtually  in- 
cludes all  the  terms  of  the  original  submission  to 
which  it  has  reference ;  amongst  others,  that  the 
submission  for  such  enlarged  time  shall  be  made 
a  rule  of  court;  and,  consequently,  the  party  is 
liable  to  an  attachment  for  non-performance  of 
an  award  made  within  such  enlarged  time,  under 
the  statute  9  &  10  Will.  3,  c,  15.  Evans  v.  Thorn- 
son,  5  East,  189  ;  1  Smith,  380. 

A  declaration  on  an  arbitration  bond  averred, 
that,  before  the  time  limited  had  expired,  the  par- 
ties to  the  bond,  by  a  deed-poll,  indorsed  on  the 
back  of  the  bond,  agreed  to  give  the  arbitrators 
further  time  to  make  their  award,  and  that  it  was 
accordingly  .made  within  the  enlarged  time,  but 
not  performed  by  the  parties  against  whom  it  was 
so  made : — Held,  on  special  demurrer,  that  the 
plaintiff  was  entitled  to  maintain  an  action  on 
such  declaration,  for  the  recovery  of  the  amount 
of  the  penalty  contained  in  the  bond.  Oreig  v. 
Talbot,  3  D.4  R.  446;  2  B.  &  C.  179. 

Where  the  defendants  in  an  extent  in  aid, 
withdrew  their  plea,  and  suffered  judgment  to  be 
entered  up,  upon  an  agreement  to  submit  to  arbi- 
tration the  question  of  the  amount  of  what  was 
due  to  the  prosecutor,  provided  the  award  was 
made  by  a  given  time,  and  the  arbitrator  did  not 
make  his  award  till  after  the  expiration  of  a  fur- 
ther period,  to  which  it  had  been  agreed  to  ex- 
tend the  time,  in  consequence  of  the  defendant's 
having  delayed  to  furnish  him  with  the  name  of 
a,  trustee,  which  was  required  to  make  part  of  the 
award,  and  the  defendants'  solicitor  afterwards 
wrote  a  letter  requiring  that  the  arbitrator  would 
take  into  consideration  matters  not  before  him 
during  the  reference,  which  was  refused,  as  the 
reference  was  considered  to  be  closed: — Held, 
that,  under  these  circumstances,  the  delay  in 
making  the  award  had  not  invalidated  it,  as  being 
made  after  the  expiration  of  the  arbitrator's  au- 
thority; for  that  the  conduct  of  the  defendants 
mad  the  solicitor's  letter  were  equivalent  to  a  con- 
sent to  extend  the  time :  and  therefore  the  court 
of  KTcheqner  refused  to  set  aside  the  judgment 


and  the  proceedings  thereon,  and  the  award,  and 
allow  the  defendants  to  plead  to  the  extent.  Rex 
v.  Hill,  7  Price,  636. 

A  judge's  order  enlarging  the  time  for  an  ar- 
bitrator to  make  his  award,  should  show  on  the 
face  of  it  that  the  time  was  enlarged  with  the  de- 
fendant's consent,  before  the  latter  can  be  at- 
tached for  not  performing  the  award;  but  it 
seems  that  the  defendant's  consent  may  be  col- 
lected from  other  circumstances,  so  as  to  cure  the 
objection.    Halden  v.  Glasscock,  8  D.  &  R.  151; 

5  B.  &  C.  390. 

Enlargement  of  Time  by  Arbitrator.] — When 
an  arbitrator  has  power  to  enlarge  the  time  for 
making  his  award  to  any  other  day,  he  ma  v  en- 
large it  more  than  once.  Payne  v.  Dealle,  1 
Taunt  509 :  S.  P.  Anon.  2  Chit.  45. 

If  an  arbitrator  has  power  to  enlarge  the  time 
for  making  his  award  to  any  other  day,  the  court 
will  expound  it  to  mean  to  any  other  days.  Bar- 
rett v.  Parry,  4  Taunt  658. 

It  is  no  plea  to  an  action  against  sureties  on  a 
replevin  bond,  that  the  replevin  cause  was  re- 
ferred to  an  arbitrator ;  and  that  he,  without  their 
knowledge,  enlarged  the  time  for  making  his 
award.   Aldridge  v.  Harper,  10  Bing.  118;  3  M. 

6  Scott 

An  objection  that  the  time  for  making  an 
award  has  not  duly  been  enlarged,  is  waived  by 
proceeding  in  the  reference  with  a  knowledge  of 
that  fact    Lawrence  v.  Hodgson,  1  Y.  &  J.  16. 

By  the  terms  of  a  reference  to  arbitration,  two 
arbitrators  were  to  appoint  an  umpire  before  en- 
tering into  consideration  of  the  matters  in  differ- 
ence, and  to  make  their  award  before  a  certain 
day,  or  such  time  as  they,  or  any  two  of  them, 
should  appoint :  the  arbitrators,  before  appointing 
an  umpire,  enlarged  the  time,  and  afterwards 
held  a  meeting,  at  which  the  parties  attended : — 
He)d,  that  the  latter  being  aware  of  these  facts, 
and  having  attended,  could  not  afterwards  make 
any  objection  on  the  ground  of  the  enlargement 
of  the  time  having  been  made  before  the  appoint- 
ment of  the  umpire.    In  re  Hick,  8  Taunt  694. 

Enlargement  by  Arbitrator  and  Judge.]  — 
Where  a  cause  is  referred  by  a  judge's  order,  em- 
powering the  arbitrator  to  enlarge  the  time  as  he 
shall  appoint  and  a  judge  shall  order,  an  enlarge- 
ment by  the  arbitrator  alone,  is  irregular,  and  an 
award  made  after  such  enlargement  is  void. 
Mason  v.  WaUie,  5  M.  &  R.  85;  10  B.  &  C.  107. 

Where  a  cause  was  referred,  under  a  judge's 
order,  with  a  proviso  that  the  arbitrator  should 
make  his  award  on  or  before  a  day  certain ;  but,  if 
he  should  not  be  then  prepared,  that  the  time 
should  be  eularged  from  time  to  time,  as  he 
might  require  and  a  judge  of  the  court  might 
think  reasonable  and  just : — Held,  that  the  time 
for  making  the  award  was  duly  enlarged  by  the 
arbitrator  indorsing  on  the  order,  on  the  day 
preceding  the  expiration  of  the  original  time, 
that  he  required  further  time;  although  the 
judge's  order  granting  such  further  time  was 
not  obtained  until  a  day  subsequent  Reid  ▼. 
Fryatt,lM.&.S.l. 
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And  in  %  similar  case,  where  the  indorsement 
made  on  a  day  subsequent,  the  court  refused 
an  attachment  for  non-performance.  Good  v. 
Witt*,  2  Tidd'a  Prac  881. 

By  a  judge's  order,  an  award  was  to  be  mode 
by  me  first  day  of  Trinity  term,  or  such  further 
day  as  the  arbitrator  should  appoint  by  indorse- 
ment on  the  order.    The  arbitrator  enlarged  the 
tune  by  indorsement,  and  before  the  expiration 
of  the  enlarged  time,  one  of  the  parties,  at  his 
request,  procured  a  judge's  order  for  a  further 
enlargement,  which  was  acted  on  by  all  parties, 
and  the  arbitrator  made  his  award  beyond  the 
time  of  the  first  enlargement,  but  within  the 
time  so  farther  enlarged,  but  made  no  further 
enlargement  on  the  original  order : — Held,  that, 
as  both  parties  had  in  effect  assented  to  the  en- 
largement, the  award  was  valid,  as  the  authority 
of  the  arbitrator  had  not  expired.    Leggett  v. 
#mJey,6Bing.255;  3M.&P.  629. 

Effect  ef  Time  running  out.] — When  a  verdict 
is  taken  with  damages  subject  to  the  award  of  an 
arbitrator,  if  the  arbitrator  omit  to  make  his 
award  within  the  specified  time,  the  court  will 
send  the  cause  down  to  a  new  trial,  the  defendant 
consenting  to  accept  short  notice  of  trial;  but  will 
refuse  to  allow  the  plaintiff  to  take  out  execu- 
tion Sx  the  amount  of  the  verdict  HaU  v. 
PkUUjrn,  2  M.  &  Scott,  167;  9  Bing.  89. 

If  the  day  for  making  the  award  have  elapsed, 
without  any  award  made,  the  court  of  C.  P.  will 
not  grant  an  attachment  against  a  party  for  dis- 
obedience to  the  order,  unless  notice  of  the  en- 
largement  of  the  time  have  been  served  upon 
him.    Hilton  v.  Hopwood,  1  Marsh.  66. 

A  verdict  was  taken  for  3,0002.  subject  to  an 
award,  to  be  made  by  a  certain  day,  as  to  the 
amount  of  damages.  The  arbitrator  accidentally 
let  the  day  pass  without  making  his  award,  and 
the  defendant's  attorneywould  not  consent  to  the 
time  being  enlarged.  The  court  granted  liberty 
to  the  plaintiff  to  enter  up  judgment  and  issue 
execution  forthwith  for  the  whole  amount  of  the 
verdict,  unless  the  enlargement  were  consented 
to.  Bat,  at  the  instance  of  the  bail,  they  ordered 
that  no  execution  should  issue  against  them  be- 
fore a  certain  time,  when  it  appeared  that  the 
defendant,  who  was  abroad,  would  probably  be  in 
fhgtand.     Taylor  v.  Gregory,^  B.  &  Adol.  774. 

A  verdict  was  taken  for  the  plaintiff  at  the  as- 
sises, March  31st,  subject  to  a  reference,  the 
award  to  be  made  on  or  before  the  first  day  of 
Easter  term,  April  16.  The  attorney  for  the 
plaintiff  left  the  assize  town  for  his  own  resi- 
.  laving  first  directed  his  agents  at  the  as- 
town  to  obtain  the  order  of  reference,  and 
h  him.  On  the  4th  of  April,  having  again 
written  to  his  agents  respecting  the  order,  he  left 
home  on  business,  and  returned  on  the  14th, 
when  he  found  that  the  order  of  reference  had 
not  been  sent,  and,  in  consequence,  he  was  not 
able  to  obtain  it  till  the  time  for  making  the 
award  had  expired.  The  defendant  having  de- 
clined submitting  to  a  new  order  of  reference  on 
the  firmer  terms,  the  court  of  K.  B.  refused  to 
grant  a  rule  enabling  the  plaintiff  to  proceed 
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upon  his  verdict  in  default  of  such  submission. 
Doe  d.  Fisher  v.  Saunders,  3  &  &  AdoL  783. 

2.  Form  generally. 

An  award  was  held  sufficient,  although  it  was 
drawn  up  in  the  shape  of  an  opinion.  Matson  v. 
Thnoer,  R.  &  M.  17— Abbott 

By  a  judge's  order  made  upon  hearing  the 
attornies  on  both  sides,  and  by  their  consent,  a 
cause  was  referred  to  arbitration,  and  the  award 
recited  that  the  cause  was  referred  by  an  order  of 
Njsi  Priiis:  it  seems  that  such  award  is  a  nullity, 
and  cannot  be  enforced  by  attachment  Christie 
v.  Hamlet,  2  M.  At  P.  316 ;  5  Bing.  195. 

Upon  a  bond  for  the  performance  of  an  award, 
u  so  as  it  be  made  in  writing  under  the  hands  of 
the  arbitrators,'1  by  such  a  day,  the  declaration 
averred  that  the  arbitrators  did,  in  due  manner, 
and  within  the  time  limited,  duly  make  their 
award  in  writing : — Held,  in  error,  that  the  de- 
claration was  insufficient,  because  it  did  not  al- 
lege that  it  was  under  their  hands.  Everard  v. 
Patterson  (in  error),  2  Marsh,  304;  6  Taunt  625. 

Where  an  agreement  of  reference  provides 
that  the  award  shall  be  made  by  four  persons  or 
any  three  of  them,  and  the  award  purports  to  be 
the  award  of  the  four,  but  is  executed  by  three 
of  them  only,  it  is  void.  Thomas  v.  Harrop,  1 
Sim.  &  Stu.  524 

It  is  no  objection  to  an  award,  that  it  was 
prepared  by  the  solicitor  of  one  of  the  parties. 
Fetherstone  v.  Cooper,  9  Ves.  jun.  67. 

.  3.  Certainty  and  Conclusiveness. 

Generally.] — A  prima  facie  uncertainty,  or 
want  of  conclusiveness  in  an  award  does  not  vi- 
tiate, if  it  be  capable  of  being  rendered  certain  or 
conclusive ;  and  the  award  may  be  good  or  bad, 
according  to  the  event  Aitcheson  v.  Cargey  (in 
error)*  9  Moore,  381 ;  2  Bing.  199 ;  M«CleL367; 
13  Price,  639. 

In  construing  an  award  it  is  the  duty  of  the 
court  to  favour  that  construction  which  renders 
the  award  certain  and  final  Wood  v.  Griffiths^ 
1  Swans.  52. 

If  the  terms  of  an  award  be  clear  upon  the  face 
of  it,  the  Court  of  C.  P.  will  not  admit  of  an  affi- 
davit of  one  of  the  arbitrators  to  explain  their 
intention.    Gordon  v.  Mitchell,  3  Moore,  241. 

An  award,  that  the  defendant  should  pay  to  the 
plaintiff  a  certain  sum  of  money,  unless,  within 
twenty-one  days,  (which  was  after  the  time  limit- 
ed for  making  the  award),  the  defendant  should 
exonerate  himself  by  affidavit  from  certain  pay- 
ments and  receipts,  in  which  case  he  was  only 
to  pay  a  less  sum,  is  illegal  and  void,  because 
uncertain  and  inconclusive.  Pedley  v.  Goddard\ 
7  T.  R.  73. 

Where  two  parties  agreed  to  be  bound  by  the 
opinion  of  a  professional  man  upon  the  construc- 
tion of  an  act  of  parliament,  and  he  gave  his  opi- 
nion in  favour  of  one;  such  opinion  was  consi- 
dered as  final  and  conclusive,  though  it  recom- 
mended the  printed  statute  to  be  compared  with 
the  parliament  roll  before  the  matter  was  settled, 
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under  a  doubt  whether  the  statute  was  not  mis- 
printed.   Price  v.  HoUis,  1  M.  &  S.  105. 

An  award  that  A.  or  B.  shall  do  a  certain  act 
is  bad,  for  uncertainty.  Lawrence  v.  Hodgson, 
1  Y.  &  J.  16. 

In  an  action  of  ejectment: — Held,  that  an 
award  was  good,  although  the  arbitrator  did  not 
find  in  terms  that  the  plaintiff  had  any  cause  of 
action.  Doe  d.  Williams  v.  Richardson,  8  Taunt 
697. 

Upon  a  reference  of  all  actions,  controversies, 
&c.  and  also  of  two  distinct  matters  of  difference, 
if  the  arbitrator  omit  to  decide  one  of  such  dis- 
tinct matters,  that  vitiates  the  whole  award, 
which  cannot,  therefore,  be  enforced  by  attach- 
ment ifon^tf  v.ifondaZZ,7East,81;  3  Smith,90. 

Under  a  submission  of  all  matters  in  difference 
between  A.  &  B,  an  award  on  matters  in  differ- 
ence between  A.  and  Bn  and  C.  and  D.  jointly,  di- 
recting A.  to  nay  B.  a  certain  sum  as  a  compen- 
sation for  cools  gotten  by  A^  belonging  to  R,  or 
to  B.  and  others,  and  directing  B.  to  give  A.  a 
bond  to  indemnify  him  against  the  claims  of  C. 
and  DM  is  bad.    fisher  v.  PimUey,  11  East,  188. 

An  award  which  found  that  a  canal  company 
took  water  from  two  streams  during  prohibited 
times,  and  when  other  streams  did  not  overflow, 
and  consequently  that  it  was  not  done  in  pursu- 
ance of  the  act  of  incorporation,  or  in  the  execu- 
tion of  its  powers  and  authorities,  and  therefore 
not  within  the  protection  of  the  act  as  to  the  time 
of  commencing  the  action,  was  ill  Gaby  y. 
Wilts  Canal  Company,  3  M.  &  S.  680. 

An  action  on  the  case  for  a  fraudulent  repre- 
sentation of  the  circumstances  of  J.  S.  was  refer- 
red to  arbitrators,  who  found  that  the  defendant 
had  omitted  to  state  to  the  plaintiff  certain  debts 
which  J.  S.  owed  to  him ;  wherefore  the  defen- 
dant did  not  give  a  fair  representation  of  what  he 
knew  concerning  the  credit  of  J.  &,  but  that  in 
what  he  said  he  did  not' mean  to  hold  out  any  in- 
ducement for  the  plaintiff  to  trust  J.  S.;  and  ac- 
quitted the  defendant  of  all  collusion  with  J.  8., 
and  of  all  premeditated  fraud,  with  a  view  to  be- 
nefit himself  at  the  plaintiff's  expense,  and  of  any 
intention  at  the  time  of  making  the  representa- 
tion, of  withdrawing  his  credit  from  J.  S. ;  and 
awarded  in  favour  of  the  plaintiff: — Held,  that 
such  award  was  bad,  as  the  arbitrator  had,  in 
substance,  acquitted  the  defendant  of  any  fraud 
or  intention  to  deceive  the  plaintiff  without 
which  such  action  could  not  be  supported. 
Ames  v.  MUward,  2  Moore,  713. 

Debt  due,] — Where  the  award  was,  that u  no- 
thing was  due  to  the  plaintiff,"  it  must  be  consi- 
dered as  intending  that  the  plaintiff  had  no  right 
to  recover  in  the  action  referred.  DicHns  v. 
Smith,  8  D.  Sl  R.  285;  &  C.  nam.  Dickint  v. 
Jarvis,  5  B.  &  C.  528. 

Upon  a  reference  to  a  surveyor,  of  a  cause  and 
all  matters  in  difference,  an  award  that  defendant 
had  over-paid  plaintiff  34J. :— Held,  not  sufficient 
to  entitle  the  plaintiff  to  enforce  the  award  by 
attachment  Thornton  v.  Hornby,  8  Bing.  13; 
1  M.&  Scott,  48;  IDowLP.a 237. 


Attachment  refused  upon  an  award  which 
found  a  debt,  but  contained  no  order  to  pay. 
EdgeU  v. DaUimore,3  Bing.  634;  11  Moore, 541. 

An  award  that  money  shall  be  paid  to  astranger 
for  the  use  of  one  of  the  parties  to  a  submission, 
is  sufficient    Snook  v.  HeUyer,  2  Chit  43. 

An  award  is  not  void  for  uncertainty,  which 
directs  an  executor  to  pay  a  sum  of  money  out 
of  assets,  but  which  does  not  determine  whether 
in  point  of  fact  he  has  assets.  Love  v.  Honey- 
bourne,  4  D.  or  R.  814 

An  award  that  two  persons  shall  pay  a  debt  in 
proportion  to  the  shares  which  they  held  in  a  cer- 
tain ship,  the  ratio  of  their  shares  not  beinga  sub- 
ject of  dispute,  is  sufficiently  certain.  WaJden- 
berg  v.  Lageman,  6  Taunt  254;  1  Marsh.  579. 

An  award  fixing  the  rule  for  calculating  the 
amount  of  money  to  be  paid,  without  stating  the 
result  of  such  calculation,  is  sufficiently  certain. 
Higgins  y.  Willis,  3  M.  dt  R.382. 

Where  all  matters  in  difference  between  the 
plaintiff  and  defendant  were  referred  to  an  arbi- 
trator, and  the  defendant  made  several  claims 
against  the  plaintiff,  which  might  be  the  subject 
of  a  cross  action,  and  the  arbitrator  found  that  the 
plaintiff  had  no  cause  of  action  against  the  defen- 
dant:— Held,  that  the  award  was  sufficient;  all 
matters  in  difference  between  the  parties  having 
been  referred.  Hdyllar  v.  EUis,  3  M.  &  P. 553; 
6  Bing.  225. 

The  submission  being  of  all  matters  in  differ- 
ence between  the  parties,  an  award  of  so  much  to 
be  paid  by  the  defendant  to  the  plaintiffs  on  their 
topping  account,  and  for  which  sum  the  plain* 
tiffs  were  to  give  the  defendant  a  release,  is  bind- 
ing between  them ;  for,  no  other  matter  in  differ- 
ence between  them  shall  be  intended  unless  it  be 
shewn.  And  the  award  is  good  for  so  much, 
though  the  arbitrators  also  awarded  a  sum  to  be 
paid  out  of  a  partnership  fund.  Ingram  y.  MBL 
net,  8  East,  445.    But  see  2  Moore,  723. 

An  agreement  of  reference  stated,  that  disputes 
had  arisen  between  6.  and  a  navigation  company, 
respecting  certain  goods  shipped  by  G.  on  board 
the  company's  vessels,  and  which  6.  complained 
had  not  been  delivered ;  that  6.  had  commenced 
an  action  in  Scotland  against  the  company  for  the 
recovery  of  the  goods  or  their  value,  of  the  da- 
mage sustained  by  the  non-delivery,  and  of  the 
costs  incurred  in  the  action;  and  that  the  par- 
ties agreed  to  refer  the  said  differences  to  arbitra- 
tors, the  costs  of  the  reference  and  award,  and 
also  of  the  action,  to  be  in  their  discretion.  The 
arbitrators  awarded  that  2382.  were  due  from  the 
company  to  6.;  that  the  said  sum,  with  30JL,  the 
costs  of  the  reference  and  award,  should  be  paid 
by  the  company  on  a  certain  day ;  and  that  the 
company  should  keep  the  goods,  which  were  then 
in  their  possession :— Held,  (Parke,  J.,  dubitante), 
that  this  was  a  sufficient  adjudication  upon  all 
matters  referred : — Held,  also,  that  the  award  of 
the  goods  to  the  company  was  not  void  as  an  ex- 
cess of  authority.  In  re  Gitom, 3R&  AdoL 
493. 

An  award  that  the  sum  of  2301.  is  due  from  de- 
fendants to  piflfatffl*,  fp>H  that  out  of  that 
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*pfoinUn1s  should  pay  to  tht  arbitrators  931, 
being  the  expenses  of  preparing  the  agreement  of 
reference  and  their  award,  and  for  their  charge, 
trouble,  and  attendance  on  the  reference  and  ar- 
bitration, and  certain  costs  which  they  award  to 
be  paid  to  the  solicitors  of  plaintiffs,  in  respect  of 
certain  actions  mentioned  in  the  agreement  of 
lefririioe,  leaving  the  sum  of  136Z.  which  they 
award  to  be  paid  to  plaintiffs : — Held,  that  the 
award  was  void  for  uncertainty  in  directing  a  stun 
in  gross  to  be  paid  to  the  arbitrators  for  the  ob- 
jects above  mentioned,  without  specifying  the 
particular  sum  to  be  appropriated  to  each  object 
Rsbmson  v.  Henderson,  6M.&S.  276. 

Two  surveyors,  who  it  had  been  agreed  should 
fix  the  price  of  an  estate,  stated  in  their  valuation 
the  sum  to  be  paid  and  the  quantity  of  land,  and 
that  if  H  proved  to  be  less,  either  84*.  or  42*. 
should  be  deducted,  according  to  the  parts  of  the 
estate  in  which  the  deficiency  occurred,  but  did 
not  state  the  quantity  contained  in  each  part: — 
Held,  the  valuation  was  uncertain,  and  that  spe- 
cific performance  could  not  be  enforced.  Hop- 
craft  v.  IKdtman,  2  Sim.  &  Stu.  190. 

Direction  in  the  Alternative] — If  an  award  di- 
rect one  of  two  things  to  be  done  in  the  alterna- 
tive, and  either  of  the  two  is  uncertain  or  impos- 
sible, it  is  incumbent  on  the  party  to  perform  the 
ether  of  them  which  is  capable  of  being  perform- 
ed.   SgewwmsV  v.  8v>ainet  1  Taunt  549. 


Although  it  might  be  impossible  for  the  de- 
fendant to  perform  certain  parts  of  an  award,  yet 
if  the  award  in  each  instance,  gives  an  alterna- 
tive which  he  could  perform,  it  is  sufficient 
Wharton  v.  Kinfr  2  B.  &  AdoL  52a 

Determination  of  Suit,] — An  award  that  cer- 
tain actions  be  discontinued,  and  each  party  pay 
his  own  costs,  is  final  and  good,  being  in  effect 
an  award  of  a  stet  processus.  Blanchard  v. 
,  and  Rex  v.  Blanchard,  9  East,  497. 


An  award  which  settles  the  costs  on  both 
sides,  ia  final    HartneU  v.  fltfl,  Forrest,  73. 

Where  an  action  for  a  breach  of  covenant  was 
pending,  which,  with  all  the  matters  in  difference, 
was  referred  to  arbitration,  the  costs  of  the  suit 
to  abide  the  event : — Held,  that  an  award,  that 
the  plaintiff  had  no  demand  on  the  defendant,  on 
account  of  any  alleged  breaches  of  covenant,  or 
on  any  other  account  whatsoever,  was  final,  al- 
though the  suit  was  not  in  terms  concluded. 
Jackson  v.  Yabsley,  5  B.  &  A.  848.  But  see 
Winter  w.  Wkite,2  Moore,  723. 

Award,  made  upon  submission  of  all  disputes, 
reciting  u  that  there  had  been  a  suit  at  law  be- 
tween the  parties,  which  had  run  to  great  ex- 
pense on  both  sides,  and  being  left  to  the  arbitra- 
tor to  make  an  end  o(  he  did  determine  that 
they  shook!  each  of  them  pay  their  own  charges 
at  law,  and  that  defendant  should  pay  plaintiff 
5*.  for  his  making  the  first  breach  m  law ;  this 
is  certain  and  final.  Hawkins  v.  Colclough,  1 
tar.  S74;  2  Ld.  Ken.  553. 

By  an  order  of  Nisi  Prius,  an  action  at  law, 
all  matters  between  the  parties  at  law  and  in 


equity,  including  a  chancery  suit,  were  referred 
to  an  arbitrator,  who,  by  his  award,  ordered  that 
a  sum  of  money  should  be  paid  to  the  plaintiff 
in  the  action,  and  that  the  bill  in  Chancery  should 
be  dismissed,  and  that  all  proceedings  therein 
should  utterly  cease  and  determine : — Held,  that, 
the  suit  in  equity,  and  all  matters  in  difference 
in  that  suit,  and  all  matters  in  difference  between 
the  parties  were  thereby  finally  determined, 
although  one  of  the  matters  in  dispute  in  the 
Chancery  suit  was  brought  before  the  arbitrator 
as  a  matter  of  difference  between  the  parties,  and 
was  not  otherwise  disposed  of  than  by  the  ending 
of  the  Chancery  suit  Pearse  v.  Pearse,  9  B.  £ 
C.484. 

Award  of  mutual  Releasee.] — An  arbitrator,  by 
having  awarded  mutual  and  general  releases,  must 
be  deemed  to  have  adjudged  and  finally  decided 
upon  all  matters,  and  the  general  release  would 
be  an  answer  to  any  action  or  claims  founded 
upon  them.     Wharton  v.  King,  2  B.  dt  AdoL  528. 

Where  the  condition  of  an  arbitration  bond 
was,  that  6.  F.  should  perform  such  award  as 
should  be  made  between  plaintiff  and  J.  F. ;  an 
award,  that  6.  F.,  the  defendant,  should  pay 
2982.  9s.  ld\  and  that  they  should  execute  re- 
leases, was  held  good.  CayhUl  v.  Fitzgerald,  1 
Wils.28.5a 

Where,  in  an  award  reciting  that  disputes  had 
lately  arisen  between  the  plaintiff  and  defendants, 
concerning  a  roadway  claimed  by  the  latter 
through  the  mow-hay  of  the  former,  the  arbitra- 
tors awarded,  that  all  actions,  quarrels,  dux,  de- 
pending between  the  parties  for  any  manner  of 
cause  whatever  touching  the  roadway  to  the  date 
thereof  should  cease,  and  be  no  further  prosecut- 
ed; and  that  each  of  them  should  pay  their  own 
costs  concerning  the  premises;  and  that  the  de- 
fendants should  quit  all  claim  to  the  roadway  in 
dispute,  it  appearing  to  them  to  be  the  property 
of  the  plaintiff;  and  that  the  defendants,  at  then- 
own  costs,  should  replace  the  hedge  of  the  mow- 
hay  there  standing  before  the  defendant's  door, 
as  it  formerly  stood  before  the  dispute ;  and  that 
they  should  enjoy  the  old  roadway  behind  their 
house ;  and  that  they  should  pay  to  the  plaintiff 
a  certain  sum  for  damage  sustained  by  her  on 
account  of  the  roadway ;  and  that  the  plaintiff  and 
defendants,  on  payment  of  that  sum  and  perform- 
ance of  the  award,  should  execute  releases ;  and 
the  plaintiff  in  a  declaration  on  the  arbitration 
bond  averred,  that  the  defendants  had  not  paid 
that  sum: — Held,  on  demurrer,  that  it  did  not 
appear  from  the  award  that  the  defendants  had 
any  legal  title  to  the  road  granted  to  them,  it 
not  stating  that  such  road  belonged  to  either  of 
the  parties.    Harris  v.  Cfemow,  2  Chit  594. 


4,  Partial  Validity. 

An  award  may  be  good  in  part,  and  bad  in 
part,  where  the  subject  is  clearly  capable  of  be- 
ing separated.    Addison  v.  Gray,  2  Wils.  293. 

But  not  where  all  the  matters  are  within  the 
submission,  and  the  award  is  upon  the  nice  of  it 
I  entire.    Auriol  v.  Smn%  1  Turn.  &  Russ,  128. 
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Though  an  award  be  bad  in  wane  respects, 
yet  that  doea  not  vitiate  those  parts  which  are 
otherwise  unobjectionable,  and  it  may  stand  in 
toto  until  the  particular  contingency  arise  to 
which  a  prospective  regulation  made  by  the 
arbitrator  applies.  Winter  v.  Letkbridge,  (JaarU), 
1  M*Clel.  253;  13  Price,  533. 

And  also,  if  an  award  be  bad  as  to  the  direc- 
tion of  mutual  releases,  where  they  are  awarded, 
that  will  not  vitiate  the  whole.  Dot  d.  Williams 
v.  Richardson,  8  Taunt  697.  See  Caila  v.  EL 
good,  2D.&H  193. 

An  award  of  general  releases  on  a  special  re- 
ference is  good  for  the  matter  referred,  and  void 
as  to  the  rest  Pickering  v.  Watson,  2  W. 
Black.  1117. 

If  the  arbitrator  exceed  his  authority  in  going 
beyond  the  terms  of  the  submission,  to  direct  the 
mode  in  which  any  of  the  matters  ordered  by  the 
award  is  to  be  done,  that  direction  may  be  re- 
jected as  a  nullity,  forming  no  part  of,  and  con- 
sequently not  affecting,  the  award.  Aitcheson 
v.  Cargey  (in  error),  13  Price,  639 ;  2  Bing.  199 ; 
9  Moore,  381 ;  1  APCleL  367. 

An  arbitrator,  to  whom  a  cause  and  all  matters 
in  difference  were  referred,  directed  a  verdict  to 
be  entered  for  the  plaintiff,  and  certain  works  to 
be  done  by  the  defendant  He  then  added,  that, 
as  disputes  might  arise  respecting  the  perform- 
ance, the  plaintiff,  if  dissatisfied  with  it,  might 
(on  giving  notice  to  the  defendant)  bring  evidence 
before  the  arbitrator  of  the  insufficiency  of  the 
work,  and  the  defendant  might  also  give  evidence 
on  his  part,  in  order  that  a  final  award  might  be 
made  concerning  the  matters  in  difference ;  but, 
if  no  proceeding  were  taken  by  the  plaintiff  with- 
in two  months  after  the  work  was  done,  the  award 
then  made  should  be  final,  and  he  enlarged  the 
time  for  making  his  further  and  final  award,  if 
requested,  to  six  months: — Held,  that  the  latter 
part  of  this  award  was  bad,  as  it  assumed  to  re- 
serve a  power  over  future  differences;  but  that  it 
might  be  rejected,  and  the  former  part  was  final, 
and  might  stand.  Manser  v.  Heaver,  3  B.  & 
Adol.  295. 


5.  Performance  of  Award. 

Where  lessees  of  land  and  of  coal  mines,  cove- 
nanted forthwith  to  proceed  to  sink  for  coal  as 
far  as  could  and  ought  to  be  accomplished,  &c^ 
or  in  default  thereof  to  pay  so  much  to  the  lessor, 
as  arbitrators  should  award,  and  the  lessees  gave 
bond  to  the  lessor,  conditioned  to  perform  the 
award,  which  was  made: — Held,  that,  to  an  ac- 
tion on  the  bond,  it  was  a  sufficient  answer,  that 
they  had  proceeded  to  sink  as  far,  &c  (in  the 
words  of  the  covenant),  but  that  none  could  be 
found.    Hanson  v.  Boothman,  13  East,  22. 

Semble,  that  a  person  cannot  be  required  to 
assign  an  interest  in  premises  to  A.  B^  his  exe- 
cutors, administrators,  and  assigns,  where  the 
terms  of  the  award  were  that  he  should  assign  to 
A.B.    Russelv.HeadingUmJl&tATk.l3-~ElleiL 

Where,  upon  a  reference  of  actions  in  C.  P. 
and  award  of  a  sum  to  be  paid  by  each  party, 
the  party  entitled  to  the  larger  sum  sued  in 


K.  B.  in  order  to  make  the  defendant's  set-off 
subject  to  the  lien  of  his  attorney  for  his  costs, 
the  former  court  would  not  interfere  to  enforce 
the  setoff  nor  would  they  order  the  award  to  be 
delivered  up.    Symonds  v.  Mills,  8  Taunt  526. 

Two  several  tenants  of  a  farm  agreed  with  the 
succeeding  tenant  to  refer  certain  matters  in  di£ 
ference  respecting  the  farm  to  arbitration,  and 
jointly  and  severally  promised  to  perfmm  the 
award :  the  arbitrator  awarded  each  of  the  two 
to  pay  a  certain  sum  to  the  third :— Held,  that 
they  were  jointly  responsible  for  the  sum  award- 
ed to  be  paid  by  each.  ManstU  v.  Burrtdge,  7 
T.R.352. 

VII.  Setting  aside  Award. 

1.  Mistake  of  Law. 

Musi  be  apparent  on  Award.}--An  award 
made  bya  barrister  cannot  be  questioned,  on  the 
ground  of  any  statement  not  appearing  on  the 
face  of  the  award,  or  annexed  to  it  WuUams  v. 
Jones,  5  M.  &  R.  3. 

It  is  final  between  the  parties,  unless  the  ob- 
jection is  apparent  on  the  nice  of  it  Sharman 
v.  Bell,  5  M.  &  &  504. 

No  objection  can  be  taken  on  the  ground  of  a 
mistake  in  point  of  law,  unless  the  grounds  of 
the  objection  appear  upon  the  award,  or  in  some 
authentic  shape  before  the  court  Price  v.  Jones, 
2  Y.  &  J.  114:  8.  P.  Anon.  1  Chit  674;  Doe  v. 
Thompson,  1  Chit  674,  n. 

The  court  refused  to  set  aside  an  award,  upon 
the  face  of  which  no  objection  appeared,  on  a 
mere  statement  of  facts  from  which  it  might  be 
inferred  that  the  award  was  founded  upon  an  in- 
correct notion  of  the  law  of  the  case.  Delver  v. 
Barnes,  1  Taunt  4a 

If  an  arbitrator  profess  to  decide  upon  the  law, 
and  he  mistake  it,  the  court  will  set  aside  the 
award,  although  the  arbitrator's  reasons  do  not 
appear  upon  the  face  of  the  award,  but  only  upon 
another  paper  delivered  therewith.  Bo  it  seems 
it  would  be,  if  such  reasons  appeared  in  any 
other  authentic  manner  to  the  court  Kent  v. 
Elstob,  3  East,  1& 

So,  if  a  mistake  in  point  of  law  be  made  out  by 
clear  evidence  on  one  side,  and  be  not  denied  by 
the  other :  and  a  mistake  in  the  judgment  of  the 
arbitrator  is  considered  as  a  mistake  in  point  of 
law.     Wade  v.  Huntley,  2  Tidd's  Prac.  894. 

Where  an  arbitrator  had  awarded  to  an  apo- 
thecary in  London  charges  for  attendances,  the 
court  refused  to  refer  back  the  award  to  him 
for  reconsideration.  Gensham  v.  Germain,  11 
Moore,  1.  And  see  Handley  v.  Henson,  4  C.  & 
P.  110. 

A  mistake  in  an  award  must  be  plain  and  gross 
in  order  to  set  it  aside  on  that  ground.  Anon. 
Lofi%554 :  &  P.  Knox  v.  Symonds,  1  Ves.jun.369. 

A  party  cannot,  in  shewing  cause  against  an 
attachment  for  not  performing  an  award,  im- 
peach the  award  for  defects  not  appearing  on  it 
Holland  v.  Brooks,  6  T.  R.  161. 

But  it  is  competent  to  the  parties  to  object  to 
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the  award,  tor  any  illegality  apparent  upon  the 
free  of  it,  though  the  time  limited  by  9  &  10 
WilL  3,  c  15,  for  applying  to  set  it  aside  is  ex- 
pired.   Pe<^  ▼.  Goddartf,  7  T.  R.  73. 

An  award  contrary  to  law  may  be  impeached, 
fin-  that  it  excess  of  power.  Morgan  v.  Mather, 
9  Yes.  jun.  15. 

But  not  unless  the  law  be  clear  upon  the  ■ob- 
ject   Bkhardson  ▼.  Nourse,  3  B.  &  A.  237. 

Bath  Mitten  of  Law  and  Fact  referred.}— The 
court  will  not  open  an  award  on  a  suggestion 
that  the  arbitrator  is  mistaken  in  the  law ;  facts 
as  well  as  law  having  been  referred  to  him,  and 
his  award  being  silent  as  to  the  grounds  of  his 
decision.    BouttUier  v.  Thick,  1D.&R.  366. 

In  such  ease  the  award  is  final  and  conclusive; 
and  the  court  will  not  open  it  or  set  it  aside,  un- 
less the  principles  upon  which  he  has  decided  be 
apparent  on  the  free  of  the  award.  Payne  v. 
Usury,  9  Moore,  666. 

Where  a  cause  involving  a  question  of  law  was 
leferred  to  a  barrister,  and  the  question  did  not 
appear  on  his  award,  the  court  refused  to  open 
the  award  again  on  a  suggestion  of  the  barrister's 
tp*"*»^*>  on  the  point  of  law,  considering  it  the 
intention  at  the  parties  to  refer  questions  of  fret 
as  well  as  of  law.  Chaee  v.  Westmore,  13  East, 
357.    And  see  Price  v.  HollUy  1  M.  &  S.  105. 

Where  a  cause  is  referred  to  a  layman,  and  he 
assumes  to  decide  upon  a  point  of  law,  and  errs, 
the  court  will  set  aside  his  award :  but,  where 
the  arbitrator  is  a  barrister,  both  the  law  and  the 
fret  are  left  to  his  discretion;  even  though  a 
question  of  law  arise  incidentally  on  the  hearing, 
which  could  not  have  been  in  the  contemplation 
of  the  parties  at  the  time  of  referring.  Perry' 
mm*  t.  SUggaU,  3M.&  Scott,  93;  9  Bing.679. 

Mitfrii  ef  haw  only  referred.] — If  an  arbitra- 
tor, under  a  general  reference,  meaning  to  decide 
according  to  law,  make  a  mistake,  the  court  will 
set  that  right;  yet,  if  the  parties  choose  to  refer 
matters  oflaw,  meaning  to  have  the  judgment  of 
the  arbitrator  upon  them  instead  of  that  of  the 
court,  the  award,  though  not  agreeable  to  law, 
cannot  be  therefore  impeached.  Young  v.  Wai- 
ter, 9  Ves.  jun.  364. 

Even  where  matters  of  law  and  not  of  fret  are 
icfcned  to  a  barrister,  the  court  of  C.  P.  will  not 
set  aside  an  award  made  by  him,  on  the  ground 
that  it  m  contrary  to  law,  unless  the  illegality  ap- 
pear on  the  free  of  the  award  itself.  Cramp  v. 
Sym—s,  7  Moore,  434;  1  Bing.  104. 

An  award  made  on  a  reference  of  a  point  of 
stw  is  binding,  though  the  arbitrator  mistakes 
the  law.  8uf  v.  Andrew,  2  Bfadd.  6:  &  P. 
Ckmg  t.  Cetng,  6  Yes.  jun.  282. 

A  cause  was  referred  to  an  arbitrator,  with 
Sherry  to  him  to  state  upon  his  award  any  point 
of  law  raised  by  either  party  in  reference  to  the 
■uaBeta  thereby  referred.  Certain  points  of  law 
were  accordingly  submitted  to  the  arbitrator, 
wfakh  he  set  out  upon  his  award,  but  without 
reference  to  any  particular  state  of  facts,  and 
eertmed  that  he  had  overruled  them*  The  arbi- 


trator's decision  upon  these  points,-  as  abstract 
propositions,  being  correct— the  court  refused 
either  to  refer  it  back  to  him  to  amend  his  award 
by  setting  forth  the  frets  upon  which  the  ques- 
tions of  law  arose,  or  to  set  aside  the  award.  Jay 
v.  Byleet  3M.&  Scott,  86. 

2.  Collusion  and  Misbehaviour. 

Although  an  award  upon  a  general  reference 
cannot  be  impeached  for  erroneous  judgment 
upon  frets,  it  may  for  corruption,  misbehaviour, 
excess  of  power,  and  mistake,  admitted  by  the 
arbitrators:  there  must  however  be  satisfactory 
evidence  against  them,  for  the  court  favours 
awards.  Morgan  v.  Mather  ,2  Yes*  )vuul5:  S.P. 
Knox  v.  Symonds,  1  Yes.  jun.  369. 

An  award  may  be  set  aside  for  collusion  or 
gross  misbehaviour  of  the  arbitrators.  Sturt  v. 
Moggeridge,  2  Tidd's  Prac  894. 

Partiality  and  improper  conduct  in  the  arbi- 
trator is  no  answer  to  a  motion  for  an  attachment 
for  non-performance  of  an  award,  although  good 
reason  for  setting  it  aside.  Brazier  v.  Bryant, 
3  lung.  167 ;  10  Moore,  587. 

Partiality  and  improper  conduct  in  an  arbi- 
trator, in  making  his  award  without  hearing  the 
defendant  and  his  witnesses,  cannot  be  pleaded  in 
bar  to  an  action  on  the  bond  conditioned  for  the 
performance  of  the  award,  but  is  only  matter  for 
application  to  the  equitable  jurisdiction  of  the 
court  to  set  aside  the  award :  neither  can  a  parol 
agreement  between  the  parties  to  wave  and  aban- 
don the  award  be  pleaded  to  such  action.  Brad- 
dick  v.  Thompson,  8  East,  344 

Nor  can  partiality  in  the  arbitrators  be  given 
in  evidence  on  nil  debet  in  debt  on  an  award. 
Wills  v.  Maccarmick,  2  Wils.  148. 

By  an  agreement,  after  reciting  that  divers 
disputes  and  differences  had  arisen  and  were  de- 
pending between  the  plaintiff  and  defendant  as 
executrix  respecting  certain  unsettled  accounts 
between  them,  and  that  for  finally  settling  such 
differences,  it  was  agreed  that  the  matters  in  dis- 
pute should  be  referred  to  the  final  award  of  two 
arbitrators.  Plea  by  the  executrix,  that  no  evi- 
dence was  offered  of  assets  before  the  arbitrators, 
nor  did  she  admit  she  had  any: — Held,  ill  on 
general  demurrer,  as  it  imputed  misconduct  to 
the  arbitrators,  which  is  not  the  subject  of  a  plea, 
but  only  a  ground  to  apply  to  the  court  to  set 
aaide  the  award.  Riddle  v.  Sutton,  2  M.&,  P.  345. 

3.  Stamp. 

An  award  in  writing,  and  under  seal,  need  not 
have  a  deed  stamp,  unless  delivered  as  a  deed ; 
but,  being  only  delivered  as  an  award,  it  is  suffi- 
cient if  it  have  the  award  stamp  of  10s.  Brown 
v.  Vawser,  4  East,  584 

If  an  award  be  made  on  an  improper  stamp, 
and  no  application  be  made  to  enforce  the  award, 
the  court  will  not  set  it  aside.  Preston  v.  East- 
wood, 7  T.  R.  95. 

If  an  objection  to  the  stamp  be  not  alleged  as 
a  ground  tor  obtaining  a  rule  to  shew  cause  why 
an  award  should  not  be  set  aside,  it  cannot  be 
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relied  upon  afterwards  when  cause  is  shewn. 
LiddtU  v.  Johnstone,  2  TWs  Prac  897. 

The  appointment  of  an  umpire  made  in  writ- 
ing  by  two  arbitrators,  requires  no  stamp.  Rout- 
ledge  v.  Thornton,  4  Taunt  704. 

On  the  fly-leaf  of  an  arbitration  bond  was  an 
indorsement,  bearing  date  after  the  time  limited 
by  the  bond  for  making  the  award,  and  stating 
that  the  parties  within  named  had  met  that  day 
by  consent,  on  the  award: — Held,  that  this  me- 
morandum, being  evidence  of  a  new  agreement 
to  refer,  was  not  admissible  in  evidence  without 
a  stamp.    Stephens  v.  Lowe,  2  M.  &.  Scott,  44. 


4,  Other  Grounds. 

An  award  cannot  be  set  aside  on  any  ground 
which  is  a  question  of  merits  as  between  the  ori- 

S'nal  parties.     Winter  v.  Lethbridge  (Bart.), 
«CieL253;  13  Price,  533. 

The  court  on  motion  refused  a  rule  to  set  aside 
an  award,  on  the  ground  that  the  submission  had 
been  obtained  by  fraud ;  as  the  application  should 
have  been  made  to  set  aside  the  order.  Sackett 
▼.  Owen,  9  Chit  39. 

The  court  will  not  entertain  an  application  for 
setting  aside  an  award,  founded  upon  an  indict, 
ment  at  the  assizes  for  not  repairing  a  road, 
though  the  question  in  dispute  be  of  a  civil  na- 
ture.   Rex  v.  Cotsbateh, 2D.&R. 265. 

The  court  granted  a  rule  to  set  aside  an  award 
on  the  application  of  the  party  in  whose  favour  it 
was  made,  on  an  acknowledgment  by  the  arbitra- 
tor and  defendant  that  a  sum  had  been  omitted 
by  mistake  to  be  awarded  to  him.  Anon.  2 
Out  44. 

A  declaration  of  one  of  the  arbitrators,  that,  had 
he  seen  a  letter,  which  being  mislaid  at  the  time, 
had  not  been  proved,  and  known  the  contents,  he 
would  have  acted  otherwise,  is  not  sufficient  to 
set  aside  an  award,  on  the  ground  of  mistake. 
Anderson  v.  Darcy,  18  Yes.  jon.  447. 

The  court  refused  to  set  aside  an  award,  on  the 

Sound  that,  subsequently  to  the  examination  of 
e  parties  (by  consent)  before  the  arbitrator,  the 
plaintiff  had  learned  that  the  defendant  had  been 
sentenced  to  transportation,  and  hod  returned  be- 
fore the  expiration  of  his  term;  it  appearing  that 
the  arbitrator  had  expressly  excluded  from  his 
judgment  the  entire  testimony  of  both  parties, 
conceiving  neither  of  them  worthy  of  credit 
Smith  v.  Sainsbury,  2  M.  &  Scott,  53 ;  9  Bing.  31. 

The  mere  fact  of  an  arbitrator  being  indebted 
to  one  of  the  parties,  is  not  of  itself  sufficient  to 
set  aside  an  award,  though  the  other  party  was 
ignorant  of  the  circumstance,  and,  as  soon  as  he 
knew  of  it,  objected  to  the  arbitrator's  proceed- 
ing.    Morgan  v.  Morgan,  1  DowL  P.  C.  611. 


5.  Proceedings  to  set  aside  at  Law. 

(a)  When  to  he  adopted. 

Where  a  cause  has  been  referred  to  arbitration, 
the  court  cannot  interfere  to  enter  a  nonsuit 
against  the  arbitrator's  direction;  but  the  party 


objecting  to  the  award  must  move  to  set  it  1 
Peters  v.  Anderson,  1  Marsh.  238 ;  5  Taunt  596. 

So,  a  party  must  move  to  set  the  award  aside 
if  he  be  precluded  by  the  terms  of  the  rule  from 
going  into  evidence  of  that  which  he  is  desirous 
to  try.  Doe  d.  Carlisle  {Lord)  v.  Morpeth  (Asi- 
/tft),  3  Taunt  37a 

After  a  submission  of  all  matters  in  dtnerence, 
an  award  made,  a  release  given,  and  an  acquies- 
cence of  nine  years :— Held,  that  the  award  could 
not  be  set  aside,  nor  the  matters  unravelled,  upon 
a  suggestion  that  the  arbitrator  had  only  particu- 
lar matters  under  his  consideration.  Jones  v. 
Bennett,  1  Bra  P.  C.  52a 

Where,  by  the  terms  of  an  order  of  Nisi  Prion, 
referring  matters  in  dispute  to  the  award  of  an 
arbitrator,  on  the  terms  of  the  defendant  paying 
the  costs  of  the  cause,  and  of  the  reference  and 
award,  the  plaintiff,  after  having  accepted  die 
costs  of  the  reference  and  of  the  award,  was  dis- 
satisfied with  the  award : — Held,  that  he  was  pre- 
cluded from  moving  to  set  it  aside.  Kewnard  v. 
Harris,  4  D.  &  R/272;  2  B.  &,  C.  801. 

Where  an  award  is  void,  and  nothing  can  be 
done  upon  it  without  suit,  the  court  will  not  in- 
terfere to  set  it  aside,  because  such  suit  must  fail. 
But,  where  a  cause  is  referred  by  order  of  N.  P, 
and  the  arbitrator  has  power  to  order  a  verdict  to 
be  entered  for  either  party,  and  he  makes  an 
award,  ordering  a  verdict  to  be  entered ;  notwith- 
standing such  award  is  void,  the  court  will  set  it 
aside,  for  otherwise  the  party  in  whose  favour  the 
award  is  made,  will  have  judgment  upon  the  ver- 
dict, without  any  new  proceeding  to  enforce  the 
award.  Doe  d.  TurnbuU  v.  Brown,  5  B.&C.  384; 
8D.&R.100. 


(b)  Limitation  as  to  Time. 
Awards  under  Stat.  9  Sf  10  Will.  3.]— By  this 
statute,  Awards  procured  by  corruption,  or  undue 
means,  are  void,  and  may  be  set  aside  by  any  court 
of  law  or  equity,  if  complaint  be  made  tn  the  court 
where  the  rule  is  made  before  the  last  day  of  the 
next  term  after  such  award  published. 

If  the  motion  be  not  made  before  the  last  day 
of  the  next  term  after  such  award  is  publishes!, 
it  is  too  late ;  and  an  attachment  for  the  non-per- 
formance of  it  may  issue.  Freame  ▼.  Pinntger, 
Cowp.23. 

The  limitation  of  time  for  application  to  the 
court  to  set  aside  awards,  applies  only  to  cases 
where  an  original  authority  is  given  to  the  court 
by  that  act ;  and  though  the  court  will,  in  general, 
adopt  the  same  rule  in  cases  where  their  autho- 
rity existed  independently  of  the  act,  yet,  where 
they  see  sufficient  reason  for  their  interference, 
they  will  interpose  their  authority,  though  the 
time  prescribed  should  have  elapsed.  Rogers  v. 
Dallimore,  1  Marsh.  471 ;  6  Taunt  111. 

An  application  to  set  aside  an  award  for  ob- 
jections apparent  on  the  fee©  of  it,  must  be 
brought  within  the  time  limited  by  the  Ttntntrr 
Lowndes  v.  Lowndes,  I  East,  276:  SP.Amsm. 
1  Ld.  Ken.  118;  Anon.  Lofft  437. 

Where  there  is  a  palpable  objection  upon  the 
face  of  an  award,  the  court  may  refuse  to  enforce, 
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Moumot 

the  astute 
&  Ross.  125. 


it 


after  the  time  limited  by 
Auriol  v.  Smith,  1  Turn. 


Where  hi  award  under  the  statute  was  made 
after  the  essoign  day v  but  before  the  quarto  die 
port:— Held,  thai  it  was  made  within  the  term, 
and  that  a  motion  to  set  it  aside  might  be  made 
at  any  time  before  the  last  day  of  the  term  next 
folio™.  In  re  Burt*  5  B.  &  C.  668;  8  0.  & 
Jt<2L 

TV  time  limited  by  the  statute  for  setting  aside 
iwwk,  made  under  submissions  by  virtue  of  that 
■Qtnte,  does  not  attach  on  awards  made  under  or- 
onofNsnPrinm.  fi^a^e  v.  Jenwise,  8  East,  466. 


intra*  not  umder  the  Statute.] — A  motion  to 
sBtaade  an  award  made  under  an  order  of  Nisi 
Fran,  not  under  9  6t  10  WilL  3,  c.  15,  must  be 
made  within,  the  time  allowed  for  moving  for  a 
new  trial,  unless)  sufficient  reason  for  delay  be 
■hewn.  R*v*thorn  v.  Arnold,  6  B.  &,  C.  629 ;  9 
1X&1LS56. 


Defendant  gave  plaintiff  to  understand  he  in- 
tended to  move  to  set  aside  an  award  between 
them.  Plaintiff,  who  intended  to  make  the  same 
motion,  allowed  a  term  to  elapse,  and  then  moved, 
the  defendant  having  omitted  to  do  so : — Held,  no 

sufficient  reason  for  the  delay.    Emet  v.  Ogden, 

7  Bing.  258. 

Motion  to  set  aside  an  award  under  a  reference 
at  Nisi  Prins,  allowed  to  be  made  after  the  first 
soar  davs  of  term,  where  the  award  was  publish- 
ed too  late  in  the  vacation  to  take  the  necessary 
before.  Bennett  Y.Skardon%5M.i> 
10. 


was  referred  at  the  assises  (without  a 
werdict  being  taken)  to  a  layman.  The  arbitra- 
ry on  the  19th  of  May,  gave  notice  to  the  par- 
that  his  award  was  ready  to  be  delivered  to 
♦*— —"t  on  payment  of  certain  fees,  which  were 
dwjiicd  exorbitant  In  Trinity  Term  following, 
the  court  made  a  rule  absolute  for  referring  the 
arbitrator's  charge  to  the  prothonotary  for  taxa- 
tion. The  prothonotary,  after  the  expiration  of 
tl»e  term,  proceeded  with  the  taxation,  and  re- 
duced the  fees.  The  defendant,  on  the  34th  of 
November,  paid  those  fees,  and  obtained  the 
On  the  26th,  the  last  day  of  Michaelmas 
the  plaintiff  moved  to  set  aside  the  award : 
-Held*  that  the  application  was  too  late.  Jtftis- 
v.  Dunkin,  9  Bing.  605;  2  M.  &  Scott, 
740;  1  DowL  P.  G.  722. 

A  verdict  was*  taken  for  the  plaintiff  at  Nisi 
Prins,  by  consent,  with  leave  for  the  defendant  to 
to  set  it  aside ;  a  rule  having  been  obtained 
the  court  ordered  the  verdict  to 
and  the  amount  of  damages  to  be  referred 
to  an  arbitrator,  who  made  his  award  in  vaca- 
>— Held,  that  an  application  to  set  aside  the 
lust  be  made  within  the  first  four  days 
of  the  next  ensuing  term.    Thompeon  v.  Jen. 
10  Moore,  110. 

defendant  may  move  to  set  aside  a  judg- 

entered  up  on  an  irregular  award,  though 

of  setting  aside  the  award  itself  has 

if  the  defect  insisted  on  be  apparent  on 

of  it;  and  an  objection  grounded  on 


such  defect  need  not  be  stated  in  the  rule  nisi 
Maneer  v.  Heaver f  3  B.  &,  AdoL  295. 

6.  Practice. 
What  to  be  ttated  in  Affidavit  and  Rule.]— 
Where  a  rule  to  shew  cause  is  obtained  to  set 
aside  an  award,  the  several  objections  thereto  in* 
tended  to  be  insisted  upon  at  the  time  of  making 
such  rule  absolute,  must  be  stated  in  the  rule  to 
shew  cause.    Reg.  Gen.K.  B.  E.T.  2  Geo. 4;  4 

B.  &  A-539;  C.P.M.T.10  Geo. 4,  p  Bing.  349; 
3  M.  &  P.  761. 

The  rule  is  the  same  in  the  Exchequer.  Smith 
v.  Briocoe,  11  Price,  57. 

The  court  is  not,  however,  precluded  by  the 
omission  from  entering  into  any  valid  objection 
that  may  be  raised  to  the  award.  Dicas  v.  Jay, 
2  M.  At  P.  448 ;  5  Bing.  281. 

In  moving  to  set  aside  an  award  made  under 
a  rule  of  court,  the  rule  nisi  ought  to  be  drawn 
up,  on  reading  the  rule  under  which  the  matter 
was  referred,  and  the  objections  to  the  award 
ought  to  be  specified.  Chrietie  v.  Hamlet,  4 
Bing.  195 ;  2  M.  &  P.  316. 

Strong  facts  are  required,  and  they  must  be 
distinctly  stated,  on  application  for  setting  aside 
awards;  and  a  denial  of  any  such  is  conclusive. 
Bedington  v.  Southall,  4  Price,  232. 

A  rule  nisi  to  set  aside  an  award,  because  the 
arbitrator  had  not  settled  all  matters  in  dispute, 
need  not  state  what  matters  were  unsettled;  it  is 
sufficient  if  they  appear  by  the  affidavit  made  to 
obtain  the  rule.    Ratoethorn  v.  Arnold,  6  E&, 

C.  629;  9D.  &R.556. 

Where  it  is  stipulated  that  in  case  of  the  breach 
of  an  agreement,  the  sum  of  1002.  should  be  re- 
ceived as  a  stipulated  debt  binding  on  each  party, 
as  to  the  amount;  and  an  action  for  damages  ge- 
nerally, for  the  breach  of  this  agreement,  was  re- 
ferred to  an  arbitrator,  who  awarded  only  102.  da- 
mages :— Held,  that,  in  order  to  entitle  the  party 
to  come  to  set  aside  this  award,  it  was  necessary 
expressly  to  state  in  the  affidavit,  that  this  clause 
was  pointed  out  to  the  arbitrator  at  the  time,  and 
that  he  was  required  to  act  upon  it  Pinkerton  v. 
Cotton,  and  Cation  v.  Pinkerton,  2  B.  Sl  A.  704. 

How  Affidavit  intituled.] — Affidavits  in  support 
of  or  in  answer  to  a  rule  for  setting  aside  an  award 
made  a  rule  of  court  under  the  statute,  need  not 
be  intituled.    Bainbrigge  v.  Houlton,  5  East,  21. 

On  motions  to  set  aside  awards  where  there  is 
no  cause  pending,  it  is  not  necessary  that  the  af- 
fidavits, on  shewing  cause,  should  be  intituled  with 
the  christian  and  surnames  of  the  parties,  although 
the  rule  is  generally  drawn  up  with  the  names  of 
the  parties,  as  if  there  was  a  cause  pending.  Anon. 
1  Smith,  358.  

Other  Mattered—The  courts  will  not  hear  a 
motion  for  a  rule  to  set  aside  an  award  on  the 
last  day  of  term.  Nettleton  v.  Croeby,  1  Tidd's 
Prac.503. 

Questions  on  awards  are  not  to  be  heard  on  the 
last  day  of  term  in  the  Exchequer.  Watkiuo  v. 
—  "      i,  MCleL  &  Y.  393. 
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Not  will  the  courts  grant  a  second  role  to  set 
aside  an  award,  when  a  rale  for  that  purpose  has 
been  already  discharged.  In  re  HeUyer,  2  Chit 
265. 

Where  counsel  moved  to  make  a  rale  absolute, 
which  had  been  previously  obtained  to  shew  cause 
why  an  award  should  not  be  set  aside  on  the 
grounds  which  appeared  in  the  affidavit  in  sup- 
port of  the  motion,  on  a  suggestion  that  new  evi- 
dence had  been  since  discovered: — Held,  that 
they  should  have  applied  to  the  arbitrator  to  de- 
lay making  his  award,  and  appoint  another  meet- 
ing  to  hear  the  additional  evidence.  Eardley  v. 
OUey,  2  Chit  42. 

If  a  motion  for  setting  aside  an  award  be  mode 
on  slight  grounds,  the  rule  will  be  discharged 
with  costs.    Snook  v.  HeUyer,  2  Chit  43. 

6.  Proceedings  to  set  aside  in  Equity. 

Jurisdiction.] — The  jurisdiction  in  matters  of 
award,  referred  under  the  statute  9  &  10  Will. 
3,  is  altogether  transferred  to  the  court  of  which 
the  submission  is  made  a  rule ;  and  awards  of 
that  nature  must  be  regulated  by  the  statute 
with  respect  to  the  period  within  which  applica- 
tion must  be  made  to  set  them  aside.  Auriol  v. 
Smith,  1  Turn.  &  Rubs.  125. 

Semble,  a  case  of  fraud  does  not  constitute  an 
exception.    Id. 

Where  it  is  one  of  the  terms  of  an  agreement 
to  refer  disputes  to  arbitration,  that  the  submis- 
sion shall  be  made  a  rule  of  a  court  of  common 
law,  if  either  party  require  it ;  the  court  of  Chan- 
cery has  no  jurisdiction  to  relieve  against  the 
award,  although  the  submission  has  not  been 
made  a  rule  of  court  within  the  time  limited  by 
the  statute.    Dairies  v.  Getty,  1  Sim.  &,  Stu.  411. 

Qusre,  whether  a  general  reference  to  arbitra- 
tion by  parties  in  a  suit  then  depending  in  chan- 
cery, made  an  order  of  a  court  of  law,  is  an 
order  within  the  statute  9  &  10  Will  3,  c.  15, 
excluding  the  equitable  jurisdiction,  to  affect  the 
award  for  mistake  of  law  apparent,  and  to  re- 
strain an  application  to  the  court  of  law  to  en- 
force it    Nichols  v.  Chalie,  14  Ves.  jun.  265. 

There  is  no  jurisdiction  in  equity  by  injunc- 
tion, to  stay  process  of  a  court  of  law  upon  an 
award  made  a  rule  of  court  under  statute  9  & 
10  WilL  3,  c  15,  which  confines  the  jurisdiction 
to  set  aside  the  award  to  the  court  of  which  the 
submission  is  made  a  rule.  Gwinnett  v.  Ban* 
nister,  14  Ves.  jun.  530. 

Course  of  Proceeding.] — A  bill  in  equity  lies  to 
set  aside  for  fraud  an  award  made  a  rule  of  a 
court  of  law  under  statute  9  &  10  WilL  3,  c  15. 
Lonsdale  {Lord)  v.  Littledale,  2  Ves.  jun.  151 : 
&  P. v.  Mills,  17  Ves.  jun.  419. 

Where  a  party  applies  to  set  aside  an  award, 
on  the  ground  of  newly  discovered  fraud,  he  is 
bound  to  shew  that  it  is  a  new  discovery,  and 
that  he  could  not  with  due  diligence  have  made 
the  discovery  before.  Auriol  v.  Smith,  1  Turn. 
&  Russ.  127. 

A  bill  will  not  lie  to  set  aside  an  award  on  a 
question  of  fact  referred  to  arbitration,  except  for 


corruption,  partiality,  or  irregularity  of  conduct 
in  the  arbitrators.  Goodman  v.  Sogers,  2  J.  & 
W.249:  &  P.  Champion  v.  Winham,Amb.  %45. 

Where  the  objections  to  an  award  were  such 
as  might  have  been  equally  the  subject  of  juris- 
diction in  the  court  of  law,  where  the  reference 
was  made  a  rule  of  court,  an  injunction  was  dis- 
solved.   Fetherstone  v.  Cooper,  9  Ves.  jun.  67. 

An  award  on  a  general  reference  is  not  to  be 
impeached  in  equity  by  exceptions,  but  by  cross 
motions  to  set  aside  and  confirm  it  Knox  v. 
Symonds,  1  Ves.  jun.  369. 

Matter  of  exception  to  an  award  must  be  con- 
fined to  what  arises  from  the  face  of  it,  compared 
with  the  proceeding*  in  the  cause,  and  cannot  be 
introduced  by  affidavit:  any  thing  dehors  charg- 
ing misconduct,  &c  must  come  upon  motion  to 
set  it  aside,  and  there  cannot  be  a  partial  inquiry. 
Dick  v.  MUligan,  2  Ves.  jun.  24. 


VIII.  Enforcing  Award. 

1.  By  Action. 

An  action  may  be  maintained  on  an  award, 
made  under  a  submission  by  a  judge's  order,  the 
parties  having  attended  at  the  reference.  Wkar- 
ton  v.  King,  1M.&.  Rob.  96 — Tenterden. 

Two  persons  assigned  to  the  plaintiff  all  debts 
due  to  them,  and  gave  him  a  power  of  attorney 
to  receive  and  compound  for  the  same;  under 
which  the  plaintiff  submitted  to  arbitration  the 
matters  in  difference  then  subsisting  between  his 
principals  and  the  defendants s— Held,  that  the 
plaintiff  might  maintain  an  action  of  assumpsit 
on  the  award  in  his  own  name.  Banjul  v. 
Leigh,  8T.&R.  571. 

The  court  will  not  presume  that  the  matters  in 
difference  submitted  to  arbitration,  arose  subse- 
quent to  an  indenture  of  assignment  and  power 
of  attorney  from  principals ;  but  such  matter  may 
be  pleaded  by  way  of  defence  to  an  action  for  the 
money:  nor  is  it  necessary  in  setting  forth  the 
assignment  to  make  profert    Id. 

In  debt  upon  an  award,  the  plaintiff  needs 
shew  forth  nothing  more  than  is  necessary  to 
support  his  claim,  and  entitle  him  to  the  thins; 
demanded.  Perry  v.  Nicholson,  1  Burr.  278 ;  3 
L<L  Ken.  557. 

In  a  declaration  upon  an  arbitration  bond, 
plaintiff  must  set  forth  his  whole  demand.    Id. 

Counts  on  an  award  may  be  joined  with  counts 
in  assumpsit  for  the  breach  of  an  agreement  to 
stand  by,  perform,  and  not  revoke  an  award  to 
be  made ;  and  the  Judge  at  Nisi  Prius  will  not 
put  the  plaintiff  to  elect  which  set  of  counts  he 
will  rest  his  case  upon.  Brown  v.  Tanner,  1  C. 
&P.651;  APClel.  &  Y.  464. 

If  an  award  be  alleged  to  have  been  made 
after  the  making  of  the  arbitration  bond,  and  be- 
fore the  exhibiting  plaintiffs  bill,  it  is  sumcienU 
ly  positive.    Bissex  v.  Bissex,  3  Burr.  1729. 

Where  matters  of  account  in  dispute  are  sub- 
mitted to  arbitration,  but  not  by  bond,  and  the 
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arbitrator  makes  an  award,  the  plaintiff  may  give 
the  sum  awarded  in  evidence  on  the  common 
counts  in  assumpsit,  without  a  special  count, 
though  the  mm  has  been  given  in  under  ajudge's 
order.    Keen  v.  BaUhore,  1  Esp.  194— Eyre. 

Where  there  was  a  plea  of  no  award  to  debt  on 
an  arbitration  bond,  to  which  the  replication 
shewed  an  award,  and  assigned  a  breach,  and  the 
rejoinder  averred  that  there  were  other  matters 
pending,  of  which  the  arbitrators  took  no  notice; 
this  was  a  departure  in  the  rejoinder  from  the 
plea,    Herding  v.  Holmes,  1  Wile.  122. 

Debt  on  bond,  which  was  conditioned  to  per- 
form an  award  :  plea  no  award :  replication  set- 
ting out  an  award :  rejoinder  stating  the  whole 
award  (in  which  were  recited  the  bonds  of  sub- 
mission, whereby  it  appeared  that  the  award  was 
not  warranted  by  the  submission) ;  and  then  de- 
murring : — Held,  that  the  rejoinder  was  not  in- 
consistent with,  nor  a  departure  from,  the  plea. 
Fisher  v.  Pimbley,  11  East,  18a 

A  replication  shewing  an  award  to  pay  167. 
10*.  and  costs,  and  assigning  as  breach  the  non- 
payment of  the  16J.  10s.  only : — Held,  good  on 
demurrer  to  a  plea  of  no  award  to  debt  upon  an 
arbitration  bond.    Fox  v.  Smith,  2  Wils.  267. 

Six  partners  entered  into  two  bands  of  submis- 
sion to  arbitration :  in  the  one,  three  gave  a  joint 
and  several  bond  to  the  other  three,  conditioned 
fcr  the  doe  performance  of  the  award ;  and  the 
three  latter  gave  a  similar  bond  to  the  three  for- 
mer:  in  the  recitals  of  the  bonds,  the  differences 
were  stated  to  be  depending  between  the  above 
bounden  three,  and  die  above  named  three ;  and 
in  setting  out  the  bond  in  the  declaration,  the  I 
differences  were  laid  to  be  depending  between  the 
six  partners  collectively : — Held,  that  this  was 
no  variance.  Winter  v.  White,  3  Moore,  674;  1 
R&R350. 

The  defendant  cannot  dispute  the  validity  of 
award  in  an  action.    Swinford  v.  Burn,  Grow, 


2.  By  oigning  Judgment. 

Where  a  verdict  is  taken  pro  forma  at  the  trial 
6ra  certain  sum,  subject  to  the  award  of  an  arbi- 
trator, the  sum  afterwards  awarded  is  to  be  taken 
as  if  it  had  been  originally  found  by  the  jury ; 
and  the  plaintiff  is  entitled  to  enter  up  judgment 
fcr  the  amount  without  first  applying  to  the 
court  for  leave  so  to  do.  Lee  v.  Lingard,  1  East, 
401 :  &  P.  Grime*  v.  Naieh,  1  B.  &  P.  480. 
But  see  Haywood  v.  Rwbone,  4  East,  310. 

If  a  verdict  for  a  plaintiff  be  taken  at  Nisi 
Priua,  subject  to  the  award  of  an  arbitrator,  and 
me  rule  of  reference  be  made  a  rule  of  court,  the 
verdict  may  be  entered  according  to  his  award, 
without  any  application  to  the  court  Borrow- 
dale*.  Wukener,  3  B.  &,  P.  244. 

I£  in  such  case,  the  award  be  made  before  the 
term,  the  defendant  can  only  impeach  it  within 
the  fear  first  days  of  term.    Id. 

And  personal  service  of  the  award  is  not  ne- 
to  warrant  the  issuing  of  execution  in 

l  * 


such  case,  if  the  attorney  of  the  defendant  has 
been  served  with  the  award.    Id. 

The  Court  of  C.  P.  will  give  leave,  in  the  first 
instance,  to  enter  up  judgment  on  a  verdict  re- 
duced by  an  award.  Higgineon  v.  Neebitt,  1  B. 
&P.97. 

If  an  award  be  lost,  the  Court  of  C.  P.  will, 
nevertheless,  permit  judgment  to  be  entered  ac- 
cordingly, upon  an  affidavit  of  its  contents.  Hill 
v.  I\nonoena\  3  Taunt  45. 

Where  a  replevin  cause  was  referred,  after 
issue  joined  and  before  jury  sworn,  and  the  arbi- 
trator found  only  one  issue  for  the  defendant,  and 
awarded  the  payment  of  rent  due  to  him,  but  or- 
dered no  verdict  or  judgment  to  be  entered : — 
Held,  that  the  defendant  was  not  entitled,  on 
motion,  to  enter  up  judgment  in  the  action  for 
the  rent  and  costs  to  be  taxed  for  him.  Grundy 
v.  Wilson,  7  Taunt  700. 

3.  By  Suit  in  Equity. 
A  court  of  equity  will  enforce  an  award  made 
under  an  order  of  reference,  by  consent,  in  a 
cause ;  and  it  makes  no  difference  that  it  is  a 
part  of  the  order  that  the  parties  should  execute 
arbitration  bonds.  Ormond  (Marq.)  Kynnereley, 
2  Sim.  &  Stu.  15. 

The  specific  performance  of  an  award  may  be 
compelled  in  equity,  on  the  principle  that  the 
award  only  ascertains  the  terms  of  a  previous 
engagement  between  the  parties ;  and  although 
the  illegality  of  the  acts  of  which  it  directs  the 
execution,  will  afford  a  ground  for  refusing  to 
decree  the  performance.  Wood  v.  Griffith,  1 
Swans.  43. 

The  court,  considering  an  award  as  the  deci- 
sion of  the  judges  chosen  by  the  parties,  will  not 
examine  whether  it  is  unreasonable.    Id. 


IX.  Effect  or  AasmiAjaNT. 

Arbitrament  without  performance  is  a  good 
plea,  where  the  parties  have  mutual  remedies. 
Gascoyne  v.  Edwardo,  1  Y.  &,  J.  19. 

But  it  is  no  answer  to  an  action  for  a  debt, 
where  the  amount  only  of  such  debt  is  referred, 
and  the  award  merely  ascertains  the  amount, 
and  directs  that  it  shall  be  paid  in  money.  Alien 
v.  JH*/n*r,  2  C.  AW.  47;  2  Tyr.  113;  1  Price 
P.  C.  142. 

An  award  of  a  sum  of  money  less  than  the 
amount  of  a  money  demand  claimed  by  the  ac- 
tion referred,  is  not  a  good  bar  to  an  action  of 
indebitatus  assumpsit  for  the  original  debt,  with- 
out averring  payment  of  the  sum  awarded.    Id. 

Under  a  submission  to  an  arbitrator  of  all  mat- 
ters in  difference  between  landlord  and  tenant, 
the  arbitrator  awarded,  inter  alia,  that  a  stack  of 
hay,  left  upon  the  premises  by  the  tenant,  should 
be  delivered  up  by  him  to  the  landlord  by  a  cer- 
tain day,  upon  the  tenant  being  paid  or  allowed 
a  certain  sum  in  satisfaction  for  it : — Held,  that 
the  property  in  the  hay  did  not  pass  to  the  land- 
lord on  his  tender  of  the  money,  so  that  the  land- 
lord could  not  maintain  trover  for  it,  but  his  re* 
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medy  was  upon  the  award.    Hunter  v.  Rica,  15 
East,  100. 


ARBITRATOR— See  Arbitration. 


ARMY  AND  NAVY. 

I.  Officers,  123. 
II.  Privates,  123. 

III.  Militia,  123. 

IV.  Volunteers,  124 
V.  Billeting,  124. 

VI.  Courts-martial,  124. 
VII.  Army  Agents,  125. 
VIII.  Privileges  of  Soldiers    and    Seamen 
from  Arrest— See  Arrest. 


I.  Officers. 

Authority.] — The  colonel  of  a  regiment  has  no 
authority  to  order  his  servant  to  pay  money 
towards  lighting  and  warming  a  regimental 
school  and  school-master's  salary.  Warden  v. 
Bailey,  4  Taunt  67.  And  see  S.  C.  (in  error), 
nom.  Bailey  v.  Warden,  4  M.  &  S.  400. 

Nor,  as  it  seems,  to  order  the  men  to  attend 
school  to  learn  to  read  and  write.    Id. 

A  colonel  of  a  regiment,  on  full  pay,  was  ap- 
pointed civil  superintendent  of  a  colony,  and  "to 
command  such  of  his  majesty's  subjects  as  are 
now  armed,  or  may  hereafter  arm,  for  the  defence 
of  the  settlers."  After  acting  both  as  military 
commander  and  civil  superintendent  some  years, 
his  regiment  was  disbanded,  and  he  was  reduced 
to  half-pay ;  but  still  was  recognized  in  both  ca- 
pacities by  the  authorities  at  home  and  in  the 
colony : — Held,  that  his  appointment  to  com- 
mand all  persons  armed  for  the  defence  of  the 
colony,  gave  him  a  right  to  command  all  the 
king's  troops  there,  and  mat  he  did  not  lose  that 
right  by  the  disbandment  of  his  regiment,  and 
bis  reduction  to  half-pay;  and,  therefore,  he  was 
justified  inputting  under  arrest,  for  disobedience 
to  orders,  a  commissioned  officer  on  full  pay, 
holding  equal  regimental  rank  with  himself. 
Bradleyv.Arthur,6D.6LR.413;  4B.&C.292. 


Liability  to  Actions.] — An  action  of  trespass 
Hes  for  an  inferior  military  officer  against  his 
superior  officer,  (both  being  under  martial  law,) 
who  imprisons  him  for  disobedience  to  an  order 
made  under  colour,  but  not  within  the  scope  of 
military  authority ;  although  the  imprisonment 
be  followed  by  a  trial  by  a  court-martial  Warden 
v.  Bailey,  4  Taunt  67.  And  see  S.  C.  (in  error), 
nam.  Bailey  v.  Warden,  4M.&S.  400. 

In  trespass  against  the  adjutant  of  a  regiment 
of  local  militia,  for  arresting  and  imprisoning  a 
serjeont  in  the  same  regiment,  upon  a  charge  of 
unsoldier-like  conduct,  m  exciting  disobedience 
and  mutiny,  it  is  a  good  defence  upon  the  gene- 
ral issue,  that  the  action  was  not  brought  within 
six  months  after  the  fact  committed;  but,  if  the 
imprisonment  be  continued  by  the  defendant,  in 
pursuance  of  orders  from  the  commanding  officer 


of  the  regiment,  to  a  period  within  six  months, 
the  action  lies ;  unless  the  continuance  of  it  be 
justifiable  on  the  part  of  the  commanding  officer; 
and  such  continuance  was  held  to  be  justifiable 
where  it  was  in  order  to  bring  the  plaintiff  to  a 
general  court-martial,  for  uttering  words  in  the 
presence  of  several  serjeants  and  others  of  the 
same  regiment,  amounting  to  disorderly  conduct 
on  the  port  of  plaintiff,  to  the  prejudice  of  good 
order  and  military  discipline,  within  the  24th 
section  of  the  Articles  of  War,  art.  2,  although 
the  words  uttered  referred  to  an  order  made  by 
the  commanding  officer,  which  he  was  not  strictly 
competent  to  make,  and  although  the  plaintiff 
was  acquitted  by  the  sentence  of  the  court-mar- 
tial   Id. 

A»,  being  m  captain  in  the  navy,  is  accused  by 
his  commander  m  chief  of  neglect  of  duty,  diso- 
bedience to  orders,  &c ;  and  being  tried  by  a 
court-martial  is  honourably  acquitted.  A*  then 
brings  an  action  at  law  against  his  commander 
for  a  malicious  prosecution : — Held,  that  no  such 
action  will  lie.  Sutton  v.  Johnstons  (in  error), 
1  BraP.  C.  76;  1  T.R.493,  784. 

A  captain  of  a  troop  during  the  time  of  his 
absence,  and  while  another  officer  is  in  the  actual 
command  of  it,  and  by  whom  the  orders  for  sub- 
sistence ore  issued,  and  the  subsistence  money  is 
received  from  government,  is  not  liable  to  pay  for 
subsistence  furnished  to  the  men,  though  he  was 
still  entitled  to  a  profit  upon  the  sum  issued  on 
that  account,  and  the  troop  still  continued  under 
his  military  orders.  Myrtle  v.  Beaver,  1  East, 
135. 

Nor  is  the  captain  of  a  troop  for  which  forage 
is  furnished  by  the  orders  of  a  clerk  ■  appointed 
by  such  captain,  liable  for  sueh  fbroge,  though 
present  with  the  troop  at  the  time;  if  it  do  not 
appear  that  he  hod  received  money  for  this  pur- 
pose from  the  paymaster,  to  whom  it  is  issued  by 
government,  and  upon  whom  the  captain  is  en- 
titled to  draw  for  a  certain  sum,  regulated  by  the 
returns  of  the  preceding  month.  Rice  v.  Chute, 
1  East,  579. 

Otherwise,  if  at  the  time  he  had  received  the 
money  from  the  paymaster.  Rice  v.  Everitt,  1 
East,  583,  n.  And  see  Davis  v.  Edgar  A  Taunt  63. 

The  liability  of  the  colonel  of  a  regiment,  for 
knapsacks  furnished  to  the  regiment  by  his  order, 
depends  upon  the  question  whether  they  were 
supplied  upon  his  personal  credit  Where  the 
tradesman  who  furnishes  necessaries  to  a  regi- 
ment, looks  to  the  regimental  fund  as  the  me- 
dium through  which  he  is  to  obtain  payment, 
though  by  the  assistance  of  the  colonel,  the 
latter  is  not  personally  responsible.  Prosser  v. 
Allen,  Gow,  117 — Dallas.  And  a  new  trial 
was  granted  after  a  verdict  on  a  contrary  suppo- 
sition. * 

The  officers  of  a  regimental  mess  are  only  se- 
parately liable,  each  for  his  own  shore.  Brown 
v.  Doyle,  3  Camp.  51,  n.— Kenyon. 


Pay.] — The  king  may  at  any  time  stop  the 
half-pay  of  an  officer  in  the  army,  by  sigairying 
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lii«pl«Mow  that  it  ehaU  no  longer  be  paid.  Mac- 
denald  v.  Steele,  Peake,  175—Kenyon. 

Tb»  future  half-pay  of  an  officer  la  not  assign- 
M^LidderaaU  v.  Montrose  (Duke   of),  4  T. 

Neither  is  the  fall  pay  of  a  military  officer. 
Barwick  v.  Reads,  1  H.  Black.  627. 

An  assignment  of  the  half-pay  of  an  officer  in 
the srmv,  is  bad  in  law  and  in  equity.  Stone  v. 
iMUerdale,  2  Anst  533. 

Though  an  offioer's  halfway  is  not  assignable 
at  law, yet  the  use  of  it  may  be  assigned  in  equity ; 
■■^  wfaen*°  assigned,  the  assignor  cannot  main- 
tain assumpsit  for  it,  as  money  had  and  received 
to  his  use.    Stuart  v.  Tucker,  2  W.  Black.  1137. 

By  11  Geo.  4,  c  20,  a.  47,  aU  assignments,  sales, 
and  contracts  for  naval  half  .pay,  allowances,  or 
pennons,  are  void. 

The  plaintiff  being  representative  of  a  deceased 
officer  of  artillery,  of  which  corps  the  defendants 
were  paymasters,  they  delivered  to  him  an  ac- 
count current,  in  which  they  acknowledged  them- 
selves to  have  received,  from  the  year  1806  to 
the  year  1820,  pay  according  to  an  increased 
rate  allowed  by  an  order  of  the  Board  of  Ord. 
nance,  dated  August  28, 1806:— Held,  that  they 
could  not,  in  1821,  be  permitted  to  say  that  this 
admission  was  by  mistake,  as,  in  1816,  the  Board 
of  Ordnance  had  announced,  that,  by  the  true 
construction  of  the  order  of  1806,  persons  in  the 
situation  of  the  deceased  were  not  entitled  to  the 
benefit  of  it,  this  announcement  of  the  Board 
never  having  been  communicated  to  the  deceased 
by  the  defendants  till  the  year  1821.  Skyrine  v. 
Greenwood,  6  D.  &  R.  401;  4  R  &  C.  281 :  1 
C.  6l  P.  517. 

Commission.] — An  officer  in  the  army  cannot 
pledge  or  mortgage  his  commission.  CoUver  v. 
Fallen,  1  Turn.  At  Russ.  459. 

A  sum  of  money  was  paid  by  A  to  B.,  for  pur- 
chasing CX's  promotion  in  the  army,  and  it  re- 
mained unapplied  in  the  hands  of  B.  at  the  death 
of  A.  C.  having  been  compelled,  from  the  bad 
state  of  his  health,  to  quit  the  army,  and  having 
no  prospect  of  being  able  to  enter  into  the  service 
again,  filed  a  bill  for  the  money,  and  it  was  de- 
f"***10.  £  paid  to  him.  Leehe  v.  Kihnorey 
(Lord),  1  Turn.  6l  Rum.  207. 


*"¥* •}— Military  officers  in  the  service 
st  India  Company,  are  objects  of  their 
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laws  so  long  as  they  remain  on  pay  and 
*.     Vertue  v.  Clive  {Lord),  4  Burr.  2472. 

And  they  have  not  a  right  to  resign  whenever 
they  please.  Parker  v.  Clive  (Lord),  I  Burr.  2419. 

At  the  trial  of  an  officer  on  an  information  for 
drfranding  government  by  fidse  returns  of  mus- 
ters, it  was  held  sufficient  to  prove  that  he  acted 
in  the  character  mentioned  in  the  information, 
without  proving  his  commission  from  the  king. 
MUx  v.  Gardner,  2  Camp.  513— Ellenborough. 

II.  PRTVATB. 

The  receiving  pay  as  a  soldier,  subjects  the 


receiver  to  military  jurisdiction.  Grant  v.  Gould. 
2  H.  Black.  69. 

A  soldier  is  gifted  with  all  the  rights  of  other 
citizens,  and  is  bound  to  all  their  duties,  and  he 
is  therefore  as  much  bound  to  prevent  a  breach 
of  the  peace  or  a  felony  as  any  other  person.  If 
it  be  necessary  for  the  purpose  for  preventing 
mischief;  or  for  the  execution  of  the  law,  it  is  not 
only  the  right  of  soldiers,  but  it  is  their  duty,  to 
exert  themselves  in  assisting  the  execution  of  a 
legal  process,  or  to  prevent  any  crime  or  mischief 
being  committed.  Burden  (Bart.)  v.  Abbott,  4 
Taunt  449.  And  see  S.  C.  5  Dow,  165 :  14  East 
1, 154 

By  1  Geo.  1,  c  47,  upon  an  information  filed  in 
the  court  of  K.  B.  for  persuading  soldiers  to  de- 
sert, and  tried  at  the  assizes,  that  court  is  the  pro- 
per court  to  award  punishment;  and  if  they  award 
imprisonment,  besides  the  penalty  of  40/.,  they  are 
bound  also  to  award  the  pillory.  Rex  \.  Read,  16 
East,  404    And  see  Rex  v.  FuUer,  1 B.  &  P.  180. 

Rule  nisi  for  discharging  an  impressed  soldier, 
made  absolute,  on  the  merits,  but  without  costs. 
Rex  v.  Kessel,  1  Burr.  637:  S.  P.  Rex\. Dawes, 
1  Burr.  636. 

Where  A.  applied  to  two  soldiers,  a  drummer 
and  a  private,  to  enlist  him,  which  they  at  first  re- 
fused, but  afterwards  the  drummer  gave  him  a 
shilling  for  that  purpose,  on  A.'s  wanting  to  go 
away  they  detained  him: — Held,  that  the  drum-' 
mer  had  no  authority  to  enlist  An  and  therefore 
no  right  to  detain  him.  Rex  v.  Longden,  R.  &  R. 
C.  C.  228;  1  Russ.  C.  &  M.  439. 

A  person  who  has  enlisted  may  be  rendered 
by  his  bail  in  their  own  discharge.  Bond  v.  Isaac. 

1  Burr.  339. 

An  action  will  not  lie  for  reducing  a  serjeant  of 
the  Guards  to  a  common  soldier,  in  Germany, 
the  event  having  taken  place  out  of  the  king's 
dominions.    Barms  v.  Keppel,  2  Wils.  314 

A  justice,  before  whom  a  deserter  is  brought, 
and  by  whom  committed  to  the  county  gaol, 
may,  if  the  deserter  be  unable  to  bear  the  charges 
himself,  direct  the  expenses  of  conveying  him 
thither  to  be  paid  by  the  treasurer  of  the  county 
to  the  constable  of  the  parish  who  found  and  ap- 
prehended him  in  the  parish,  and  conveyed  him 
tothegaoL    Rex  *  Pierce,  3  M.  &  a  62. 

III.  Militia. 

Under  the  militia  acts,  42  Geo.  3,  a  20,  and 
47  Geo.  3,  c.  71,  if  a  person  balloted  be  found  at 
the  time  of  enrolment  to  be  unqualified  for  the 
service,  and  another  be  balloted  m  his  place  out 
of  the  same  list ;  this  is  a  continuance  of  the 
same  ballot, and  is  a  legal  ballot  Astley  v.  Ran. 

2  Taunt  214  9 

An  attorney  is  not  privileged  from  serving  in 
the  militia,  or  paying  for  a  substitute  in  his  stead. 
Gerrard's  case,  2  W.  Black.  1123. 

If  A^  in  consideration  of  a  premium,  under- 
takes to  insure  B.  against  being  drawn  for  the 
militia  under  a  particular  statute,  until  a  certain 
day ;  and  represents,  that,  on  that  day  all  ballot- 
ing under  the  statute  will  be  completely  secured 
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by  the  insurance  against  the  operation  of  the  sta- 
tute, A*  is  not  thereby  bound  to  indemnify  B.  in 
consequence  of  his  being  drawn  for  the  militia 
under  the  statute,  after  the  above-mentioned  day : 
but,  on  account  of  the  misrepresentation,  the  con- 
tract is  void,  and  B.  may  recover  back  the  pre- 
mium, as  money  had  and  received.  Dvffeu  v. 
Wifeon,  1  Camp.  401— Efflenborough. 

A  substitute  must  be  considered  as  a  militia- 
man.   Rex  v.  Alton,  2  Burr.  1149. 

A  captain  in  the  militia  receiving  his  pay  and 
contingent  allowances  before  his  qualification  was 
properly  authenticated,  is  not  "  executing  any 
power"  directed  by  the  militia  act  of  the  42  Geo. 
3,  c  90,  to  be  executed  by  captains,  so  as  to  bring 
him  within  the  penalty  of  the  fourteenth  clause ; 
the  receipt  of  such  pay  and  allowances  not  being 
provided  for  bv  that  statute,  even  if  any  other 
than  acts  of  military  discipline  were  intended  to 
be  so  prohibited.  Robinmm  v.  Oarthewaite,  9 
East,  296. 

In  an  action  of  debt  for  a  penalty,  under  2  Geo. 
3,  c  20,  s.  16,  for  acting  as  a  major  of  militia 
without  being  duly  qualified,  it  is  sufficient  to 
aver  that  the  defendant  acted  as  such  major, 
44  not  being  in  any  manner  qualified  by  the  laws 
and  statutes  of  the  realm."  Roberts  v.  Irvine,  3 
DougL  194 

The  parish  to  which  the  principal  militia-man 
belongs  is  liable  to  reimburse  the  parish  of  the 
substitute  the  expenses  of  maintaining  the  sub- 
stitute's family,  though  the  substitute  had  more 
than  one  child  when  he  was  approved  bythe  de- 
puty-lieutenants, and  inrolled.  Rex  v.  Willis,  6 
T.  R.  179. 

Semble,  that,  if  the  substitute  be  sworn  and  ac- 
tually serve,  his  family  are  entitled  to  be  relieved 
within  the  meaning  of  the  26  Geo.  3,  c.  107,  s. 
24,  and  33  Geo.  3,  c  8,  s.  3,  though  the  substi- 
tute were  not  previously  approved  by  two  deputy- 
lieutenants,  or  inrolled.  Hex  v.  Ledbury,  7  T. 
R.55& 

An  order  for  reimbursement  under  the  33  Geo. 
3,  c  8,  s.  3,  made  upon  the  parish  for  which  a  sub- 
stitute in  the  militia  serves,  to  indemnify  the  pa- 
rish in  which  such  substitute's  family  shall  have 
become  chargeable  and  been  relieved  under  .an 
order  of  maintenance,  must  be  made  by  the  same 
magistrate,  and  at  the  same  time  as  the  first  or- 
der of  maintenance;  and  notice  of  such  order  of 
reimbursement  ought  to  be  served  upon  the  pa- 
rish to  be  affected  by  it,  before  they  can  be  pro- 
ceeded against  criminally  for  disobedience  to  it  Id. 

A  substitute  in  the  militia  fraudulently  and 
falsely  declaring  at  the  time  of  his  inrolment,  that 
he  had  no  wife  or  family,  when  in  fact  he  had  a 
wife  and  one  child,  is  not  entitled  to  any  parochial 
allowance  for  their  relief  under  stat  43  Geo.  3,  c. 
47,  ss.  2,  5.    Rex  v.  Preston,  13  East,  313. 

Under  43  Geo.  3,  a  47  (militia  act),  it  was  the 
duty  of  the  county  treasurer  who  reimbursed  pay- 
ments made  by  overseers  to  the  families  of  militia- 
men, to  transmit  an  account  of  such  reimburse- 
ments to  the  treasurer  of  the  county  for  which 
such  militia-men  were  serving.  But  it  was  not 
his  duty  to  demand  the  amount  or  to  take  legal 


proceedings  for  obtaining  payment,  or  to  notify  to 
the  justices  of  the  sessions  the  transmission  of 
such  account,  and  neglect  of  payment,  or  to  trans- 
mit to  the  justices  of  the  sessions  an  account  of 
similar  payments  made  by  himself  to  the  treasu- 
rer of  another  county,  that  they  might  make  or- 
ders for  repayment  upon  the  overseers  of  the  pa- 
rishes for  which  such  militia-men  were  serving. 
Farr  v.  HoUis,  4  M.  &  R.  230;  9  B.  &  a  315. 


IV.  VOLDNTEIRS. 

Members  of  volunteer  corps  inrolled  under  the 
regulations  of  the  stat  42  Geo.  3,  c.  66,  are  en- 
titled to  resign  on  due  notification  of  such  their 
intention ;  not  being  restrained  from  such  liberty 
of  resignation  by  the  rules  of  the  corps,  or  its  con- 
ditions of  service ;  and  this  liberty  is  not  taken 
away  by  statute  43  Geo.  3,  c  95  (the  general  de- 
fence act),  which  distinguishes  between  volunteer 
corps,  and  volunteers  under  that  act;  that  is,  such 
as  offer  themselves  voluntarily  to  serve  in  lieu  of 
the  compulsory  levy.  And  the  statute  43  Geo.  3, 
c  121,  attaches  only  on  corps  of  volunteers  at  the 
time  of  an  actual  invasion,  and  has  also  no  re- 
trospective operation  on  those  who  had  ceased  to 
bear  that  character  before  actual  invasion.  Rex 
v.  Dowley,  4  East,  512;  1  Smith,  153. 


V.  Billeting. 

A  deputy  high  constable,  appointed  by  parol 
only,  may  billet  soldiers,  under  the  annual  muti- 
ny act  Midhurst  v.  Watte,  3  Burr.  1259 ;  1 W. 
Black.  350. 

The  foot  guards  may  be  billeted  all  over  the 
kingdom,  as  well  as  the  other  troops.  Rex  v. 
Calvart,  7  T.  R.  724. 

Horses  employed  in  drawing  artillery  are  bcl- 
letable  under  the  mutiny  act,  whether  they  belong 
to  the  ordnance  or  are  furnished  for  the  service 
by  contract    Ready.  WUlan,  2  DougL  422. 

Qucre,  whether  alehouse  keepers  are  bound 
to  take  in  horses  as  well  as  soldiers.  Rex  v. 
Dimpsey,  2  T.  R.  96. 

VI.     CoUaTS-MARTLlL. 

Courts-martial  in  this  country  have  jurisdiction 
over  all  persons  receiving  pay  as  soldiers,  but  are 
liable  to  the  controlling  authority  which  the 
courts  of  Westminster  shall  from  time  to  time 
exercise  for  the  purpose  of  preventing  them  from 
exceeding  their  jurisdiction.  Grant  v.  Ghuld,  2 
H.  Black.  69. 

The  court  of  C.  P.  will  not  grant  a  prohibition 
to  prevent  the  execution  of  the  sentence  of  a 
court-martial  passed  against  A^  who  has  receiv- 
ed pay  as  a  soldier  (but  assumed  the  military 
character  merely  for  the  purpose  of  recruiting  in 
the  usual  course  of  that  service),  though  the  pro- 
ceedings of  the  court-martial  appeared  to  be  in 
some  instances  erroneous.    Id. 

Courts-martial  are  bound  by  the  same  princi- 
ples and  rules  of  evidence  as  the  courts  of  law ; 
and  their  proceedings,  where  not  otherwise  regn- 
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hfted  by  statute,  most  be  in  accordance  there- 
Skip  Bounty,  1  East,  313.    Stratford's 
1  East,  313. 


Where  the  commander  in  chief  directed  a  mi- 
litary inquiry  to  be  held,  to  investigate  the  con- 
duct of  a  commissioned  officer  in  the  army,  who 
afterwards  sued  the  president  of  such  court  of  in- 
quiry, for  a  libel  stated  to  be  contained  in  his 
report,  and  transmitted  by  him  to  the  commander 
in  chief: — Held,  that  such  a  report  was  a  privi- 
leged communication,  and  properly  rejected  as 
evidence  at  the  trial,  and  that  an  office  copy 
thereof  was  also  inadmissible.  Home  v.  Ben- 
timek  (Lard),  4  Moore,  563 ;  2  B.  &  B.  130.  And 
see&C.  1B.&B.514. 

By  the  mutiny  act,  the  king  may  make  articles 
of  war,  and  constitute  courts-martial,  with  power 
to  try  and  punish,  as  well  in  Great  Britain,  dtc 
as  in  Gibraltar,  Slc  By  a  subsequent  clause  no 
soldier  shall,  by  such  articles  of  war,  be  subject 
to  tfarpmiishment  of  death,  or  loss  of  limb,  with- 
in Great  Britain,  etc.  (omitting  Gibraltar)  for  any 
crime  not  expressed  to  be  so  punishable  by  the 
act  Then,  by  the  articles  of  war,  persons  found 
guilty  by  a  court-martial  at  Gibraltar,  of  theft, 
robbery,  dec,  or  of  having  used  violence,  or  com- 
mitted any  offence  against  the  persons  or  proper- 
ty of  others,  u  shall  suffer  death,  or  such  punish- 
ment, according  to  the  nature  and  degree  of  the 
offfiuy,  as  by  the  sentence  of  such  court-mar- 
tial shall  be  awarded :" — Held,  that  a  court-mar- 
tial had  a  discretionary  power  by  such  words, 
and  were  not  restricted  to  pass  such  sentence  on  a 
delinquent  as  would  be  warranted  by  the  law  of 
England  But,  supposing  they  were,  yet  that  a 
return  to  a  habeas  corpus,  stating  that  upon  a  cer- 
tain charge  exhibited  against  the  defendant  before 
such  a  court,  for  certain  offences  alleged  to  have 
been  committed  by  him  at  Gibraltar,  such  pro- 
ceedings were  had,  that  the  court-martial,  after 
hearing  the  charge  and  the  defence,  found  the  de- 
fendant guilty  of  receiving  certain  goods  named 
from  the  warehouse  of  W.  (at  G.)  knowing  them 
to  be  stolen,  in  breach  of  the  articles  of  war, 
whereupon  they  sentenced  him  to  transportation 
for  fourteen  years,  is  good ;  for  such  a  sentence 
would  be  warranted  here  by  the  stat  4  Geo.  1,  c 
11,  if  the  principal  were  convicted  of  the  felony, 
and  the  receiver  were  indicted  as  accessary  after 
the  fret    Rex  v.  Suddis,  1  East,  306. 

It  is  not  incident  to  the  duty  of  the  office  of  a 
commander  in  chief  of  a  squadron  to  hold  a  court- 
martial  on  an  inferior  offioer.  Johnstone  v.  Sut- 
ton (m  error),  1T.H  493.  Affirmed  in  Dom. 
Prac  1  T.  R.  784;  1  Bra  P.  C.  76. 

A  declaration  against  a  commander  of  a  fleet, 
for  delaying  holding  a  court-martial  for  the  trial 
of  plaintiff,  must  aver  that  defendant  had  authori- 
ty to  hold  a  court-martial.    Id, 

The  court  granted  a  rule  nisi  for  a  habeas 
eorpos,  on  behalf  of  an  officer  under  military 
arrest  for  charges  of  misconduct,  on  an  affidavit 
complaining  that  he  had  not  been  brought  to  trial, 
pursuant  to  the  23rd  article  of  war,  as  soon  as  a 
court-martial  could  be  conveniently  assembled ; 
but,  it  being  stated  upon  the  affidavit  of  the  judge- 
advocate-gencral  in  answer,  that  proceedings  were 


instituted  as  soon  as  could  conveniently  be,  and 
according  to  the  course  of  office,  and  that  the 
trial-  had  been  postponed  partly  on  account  of  the 
absence  of  the  prisoner's  witnesses,  the  court  dis- 
charged the  rule.    Blake's  case,  2  M.  &  S.  428. 

A  purser  in  the  navy  is  liable  by  22  Geo.  2,  c. 
33,  to  be  tried  by  a  court-martial  for  fraudulently 
and  unlawfully  charging  blankets  against  seamen 
to  whom  none  had  been  issued,  and  in  making  in 
order  to  such  charge,  certain  false  entries  in  one 
of  the  ship's  books,  that  being,  within  the  thirty- 
sixth  article  of  war,  "an  offence  not  capital, 
committed  by  a  person  in  the  fleet  not  before 
mentioned  in  the  act,"  and  for  which  no  punish- 
ment is  thereby  to  be  inflicted.  Mann  v.  Owen, 
9  B.  &  C.  595. 


VII.  Army  Agents. 

By  the  act  59  Geo.  3,  c.  Ill,  army  agents  are 
entitled  to  make  the  usual  charge  for  passing  ac- 
counts before  that  act ;  and  are  also  entitled  to 
charge  commission  on  the  full  amount  of  pay, 
without  being  limited  by  the  money  actually 
passing  through  their  hands.  Drury  v.  Atkins, 
1  Tamlyn,  75. 

An  army  agent  is  responsible  for  the  price  of 
commissions  sold  by  him  for  an  officer  on  foreign 
service.    Sturdy  v.  Ross,  1  Esp.  450 — Kenyon. 

Where  the  plaintiff,  who  was  not  an  authorized 
army  agent,  negotiated  the  sale  and  purchase  of 
a  commission  between  G.  and  the  defendant, 
at  a  price  above  that  allowed  by  his  majesty's  re- 
gulations,  and  the  defendant,  who  was  the  pur- 
chaser of  the  commission,  after  having  paid  a 
sum  exceeding  the  regulation  price  to  Gn  retain- 
ed 382.,  the  remainder  of  the  price  agreed  upon, 
with  directions  from  G.  to  pay  it  over  to  the  plain- 
tiff for  bis  agency,  which  he  promised  the  plain- 
tiff to  do : — Held,  that  the  plaintiff  could  not 
recover  against  the  defendant  the  38/.  as  money 
had  and  received  to  his  use,  for  he  could  not  be 
in  a  better  situation  than  Gn  and  by  48  Geo.  3, 
c  15,  s.  100,  G.  could  not  have  recovered  beyond 
the  regulation  price.  Davis  v.  Edgar,  4  Taunt  63. 

Information,  under  4  Geo.  3,  c.  58,  at  the  suit  of 
the  crown,  against  an  army  agent  for  a  discovery 
and  production  of  documents  with  a  view  to  an 
account  Plea,  1st,  that  the  accounts  had  been 
settled  and  closed  at  the  war  office,  by  the  issuing 
of  the  clearing  warrants,  and  setting  out  the  war- 
rants, and  referring  to  them;  2nd,  that  the  mo- 
nies imprested  in  the  agent's  hands  for  the  pay  or 
arrears  of  pay  of  officers,  were  held  by  him  as 
the  banker  or  private  agent  of  the  officers  by 
whom  he  was  appointed ;  and  that  for  such  mo- 
nies he  was  not  accountable  to  the  crown.  The 
plea  ordered  by  the  court  below  to  stand  for  an 
answer,  with  liberty  to  the  attorney-general  to  ex- 
cept:— Held,  by  the  House  of  Lords,  that  both 
parts  of  the  plea  were  bad,  for  that  the  clearing 
warrants  did  not  purport  on  the  face  of  them  to 
be  a  final  settlement  of  accounts,  and  that  an 
army  agent  was  a  public  officer,  and  was  account- 
able to  the  crown  for  monies  received  by  him  for 
the  pay  and  arrears  of  pay  of  officers :  that  the 
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plea  might  have  been  overruled,  but  its  being' 
ordered  to  stand  for  answer  was  more  favourable 
to  the  agent :  and  the  orders  of  the  court  below 
affirmed.  Dears  v.  Att.  Gtat,2  Dow  &,  Clarke, 
377. 


ARREST. 

I.  Foa  what  an  Arrest  mat  be  hade. 

1.  Cause  of  Action,  126. 

2.  Amount,  128. 

3.  Second  Arrest,  128. 

(a)  Generally,  128. 

(6)  After   Nonpros,    Nonsuit,  or 

Discontinuance,  128. 
(c)  After  Supersedeas,  129. 
(of)  After  Compromise,  129. 
(c)  Proceedings  in  Foreign  and 

other  Courts,  129. 

4.  Detainer,  130. 

5.  /«  Case  of  Bankruptcy — See  Bank- 

'    RUPT. 

6.  /n  Case  of   Insolvency — See    Pri- 

soner. 

7.  For  Equitable  Claims — See  Ne  ex. 

eat  Regno. 

8.  Cwfs  /or  Arrest  without  Cause — See 

Costs. 
II.  Affidavit  of  Debt. 

1.  When  necessary,  131. 

2.  How  intituled,  131. 

3.  -By  whom  and  how  made,  132. 

(a)  Wfa>  may  mate,  132. 

(6)  Deponent's  Addition,  132. 
4  Before  whom  and  where  sworn,  132. 
5.  Jurat,  133. 

&  Under  Judge's  Order,  131. 
7.  Statement  of  Cause  of  Action,  134. 

(a)  PorititK   Statement  of  Debt 
due,  134. 

(6)  Defendant's  Benefit,  135. 

(c)  Defendant's  Request,  135. 

(of)  <dgre«ment9, 136. 

(«)  Awards,  137. 

(/)  Ritfs  ami  JVotes,  137. 

&)  Bonds,  138. 

(A)  GWs,  139. 

(t)  Money,  139. 

0)  Statutes,  139. 

(it)  7Vooer,  139. 

(Z)  Assignment  of  Chose  in  Ac 
tion,  139. 
a  Defects  in,  140. 

9.  Supplemental  Affidavits,  140. 

10.  Contradictory  Affidavits,  141. 

11.  Negative  of  Tender,  141. 

12.  Variance    from     Declaration — See 

Practice. 
III.  Privilege  from  Arrest. 

1.  King's  Household,  fycn  141. 

2.  P«er«  and  Members  of  Parliament,  142. 

3.  Ambassadors1  Domestics,  142. 

4.  Persons  attending  judicial  Proceed- 

ings, 143. 
(a)  Generally,  143. 
(6)  TFfotf  an  Attendance,  143. 
(c)  Attendancebef ore  Commission- 
ers of  Bankrupt,  143. 


(a*)  iUtaufafiee    6e/ore    Arbitra- 
tors, 1U. 

(e)  0*A*r  Cases,  144. 

(J)  Proceedings  to  liberate,  144. 
5.  Other  Persons, 

(a)  Soldiers  and  Seamen,  145. 

(6)  Public  Officers,  145. 

(c)  Insane  Persons,  145. 

(of)  Attornies—See  Attorney. 

(e)  Bankrupts — See  Bankrupt. 

(J)  Infants— See  Infant. 

(#)  Married   Women — See  Hub- 
band  and  Wife. 
IV.  Discharge  from. 

1.  No  Debt  Due,  146. 

2.  Arrest  by  Initials  only—See  Prac- 

tice. 

3.  Variance  between  Affidavit  and  Pro* 

cess — See  Practice. 

4.  Misnomer — See  Misnomer. 
V.  Manner  of  Arrest. 

1.  By  whom,  where,  and   when— See 

Sheriff. 

2.  What  amounts   to  an  Artest—See 

Sheriff. 

3.  Deposit  of  Money  with  Sheriff— See 

Bail. 
VI.  Action     for     malicious     Arrest — See 

Case. 
VIL  Arrest  in  criminal  Cases — See  Criminal 
Law. 

I.  For  what  an  Arrest  may  be  made. 

1.  Cause  of  Action. 

Damages  unliquidated.}— A  defendant  cannot 
be  arrested  where  the  cause  of  action  arises  from 
the  breach  of  an  agreement  Waters  v.  Joyce, 
1D.&R.  150. 

But  a  defendant  who  has  guaranteed  the  pay- 
ment of  money  for  goods  to  be  sold  to  another 
person,  and  undertaken  to  pay  for  them  if  he 
should  fail  to  do  so,  to  the  extent  of  a  sum  cer- 
tain, may  be  held  to  bail  for  the  amount  of  goods 
sold  within  that  sum,  on  the  common  affidavit. 
Cope  v.  Joseph,  9  Price,  155. 

And  a  debt  sworn  to  be  due  for  use  and  occu- 
pation, will  support  an  arrest  Lee  v.  SeUwood, 
9  Price,  322. 

And  upon  an  agreement  between  two  trades- 
men to  deal  with  each  other  by  way  of  barter; 
if  the  one  refuse  to  state  the  account,  the  other 
may  arrest  him  for  the  whole  value  of  the  goods 
which  he  has  furnished.  Germain  v.  Burrows, 
5  Taunt  259. 

A  man  cannot  be  arrested  for  a  penalty,  but 
only  for  the  sum  thereby  secured.  Hatfield  v. 
Lingard,  6  T.  R.  217:  &  P.  Edwards  v.  Wil- 
liams, 5  Taunt  247. 

Therefore,  in  debt  upon  a  bond  conditioned  for 
an'  indemnification,  the  defendant  ought  not  to 
be  held  to  bail  for  the  penalty,  but  only  for  the 
amount  of  the  damage  incurred.  Kirk  v.  Strick- 
land, 2  DougL  449. 

A  defendant  may  be  arrested  for  sums  paid  by 

Htlamtiff  as  obligor  of  an  indemnity  bond,  as  for 
iquidated  damages,  if  the  sum  the  plaintiff  has 
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been  calkd  onto  pay  can  be  ascertained.  Ander- 
son ▼.  BeU,  2  Tyr.  733. 

Upon  a  bond  conditioned  for  paying  a  less  sum 
by  instalments  and  interest,  though  a  part  only  of 
the  instalments  are  due,  the  obligee  may  arrest 
lor  the  aggregate  amount  of  all  the  instalments, 
and  the  interest  accrued  due  before  the  action 
brought  Talbot  v.  Hodson,  5  Marsh.  527;  7 
Taunt.  25L 

No  person  shall  be  held  to  bail  in  an  action  of 
trover  or  detinue,  without  an  order  of  a  judge. 
Reg.  Gen.  K.  B.  H.  T.  48  6.  3;  9  East,  325. 

So  also  in  C.  P.  1  Taunt  203. 

Nor  can  a  defendant  be  arrested  in  an  action 
on  a  policy,  where  there  has  been  no  adjustment, 
although  the  plaintiff  swear  to  a  total  loss,  and 
the  defendant  has  made  an  unqualified  offer  to 

Sy  a  fixed  sum  per  cent    Lear  v.  Heath,  2 
arsh.  19 ;  5  Taunt  201. 


If  an  underwriter  be  held  to  bail  for  the 
amount  of  his  subscription  to  a  policy  of  insur- 
ance, the  court  will  order  the  bail  bond  to  be 
cancelled,  and  the  plaintiff  to  pay  the  costs.   Id. 

As  the  policy  is  only  a  contract  of  indemnity. 
Lambe  v.  Dubois,  1  Marsh.  21  n.;  5  Taunt  202. 

A  defendant  cannot  be  held  to  bail,  on  an  affi- 
davit stating  him  to  be  indebted  to  the  plaintiff  in 
respect  of  a  certain  sale  of  land  in  the  possession 
of  the  defendant    Sykes  v.  Ron,  2  Y.  &  J.  2. 

OnJmdsjntents.] — Although  formerly  held,  that, 
in  an  action  on  a  judgment,  though  above  the 
sum  for  which  an  arrest  might  be  made,  the  de- 
fendant could  not  be  held  to  bail,  if  the  original 
demand  was  under  that  sum.  Anon.  Cowp.  128 : 
&  P.  Palmer  v.  Needham,  3  Burr.  1389.  And 
eee  Behther  v.  Gibbs,  4  Burr.  2117. 

A  defendant  may  be  arrested  in  an  action  on  a 
judgment  for  a  sufficient  sum  for  damages  and 
costs;  though  the  original  debt  alone  were  under. 
Lewis  v.  Pottle,  4  T.  R.  570. 

But  not  in  debt  on  a  judgment  in  trespass,  al- 
though the  d&niages  were  above  the  sum.  Creasy 
t.  KeO,  1  Wils.  120. 

A  defendant  may  hold  a  plaintiff  to  bail,  in 
debt  on  a  judgment  for  the  costs  of  a  nonsuit 
Nightingale  v.  Nightingale,  2  W.  Black,  1274 : 
&  P.  contra  Bush  v.  Bates,  5  Burr.  2660. 

A  defendant  may  be  arrested  in  an  action  on  a 
judgment  where  he  was  not  held  to  bail  in  the 
first  action.     Anon.  1  Chit  274,  n. 

Notwithstanding  error  brought  and  bail  there- 
in.   Kmdal  v.  Carey,  2  W.  Black.  786. 

Even  where  the  judgment  in  the  former  action 
has  been  raverseo.    Cartwright  v.  Keeley,  7 
192. 


But,  where  a  plaintiff  by  his  own  acts,  waves 
hk  bail  in  an  original  action,  he  shall  not  arrest 
in  an  action  on  the  judgment  Crutehjield  v. 
Beyamrd,  2  Wils.  93. 

A  defendant  having  been  arrested,  but  after- 
wards discharged,  on  account  of  the  plaintiff  de- 
claring against  him  on  a  different  cause  of  action 
from  that  ify^"1^  in  the  writ  and  affidavit, 


may  be  again  holden  to  bail  in  an  action  on  the 
judgment    De  la  Cour  v.  Read,  2  H.  Black.  27a 

Plaintiff  having  recovered  judgment,  and  levied 
part  under  a  fi.  fa.,  arrested  the  defendant  for  the 
residue  in  an  action  on  the  judgment,  he  not  hav- 
ing been  arrested  in  the  original  action :  and  the 
court  of  C.  P.  refused  to  discharge  him.  Hesse 
v.  Stevenson,  1 N.  R.  133;  2  Smith,  39. 

So,  if  a  fi.  fa.  on  a  judgment  have  been  exe- 
cuted, but  not  returned,  and  the  defendant  be 
arrested  in  an  action  on  the  judgment,  the  court 
will  not  set  aside  the  arrest  Green  v.  Elgie,  1 
DowL  P.  C.  344 

If  a  defendant,  being  arrested  upon  process  in 
K.  B.  give  a  warrant  of  attorney  to  confess  judg- 
ment, and  be  afterwards  holden  to  bail  in  C.  P. 
in  an  action  upon  that  judgment,  the  court  will 
discharge  him  upon  a  common  appearance. 
Salkeld  v.  Lands,  2  B.  dt  P.  416. 

On  Awards.] — Where  a  cause  is  referred  to 
arbitration,  defendant  may  be  arrested  on  the 
award,  though  he  was  arrested  on  the  original 
action.    Anon.  1  Chit  274,  n. 

And  where  a  cause,  in  which  the  defendant  has 
been  holden  to  bail,  is  referred  to  arbitration,  and 
the  arbitrator  awards  to  the  plaintiff  a  sum  ex- 
ceeding the  amount  allowed  for  arrest,  the  defen- 
dant may  be  holden  to  bail  again,  in  an  action  up- 
on the  award.    Collins  v.  Powell,  2  T.  R.  756. 

Bail] — There  can  be  no  arrest  in  an  action  of 
debt  upon  a  recognizance  of  bail.     Anon.  1 
Tidd's  Prac.  172. 

Nor  can  the  bail  to  the  sheriff  be  arrested. 
Brander  v.  Robson,  6  T.  R.  336. 

Nor  can  a  defendant  who  has  given  a  bail  bond 
be  arrested  in  an  action  brought  by  the  sheriff  on 
that  bond.    Hellish  v.  Petheriek,  8  T.  R.  450. 

But  bail  in  the  original  action,  after  judgment 
recovered  against  them  on  the  bail  bond,  may  be 
arrested  in  an  action  on  such  judgment  Pren- 
dergast  v.  Davis,  8  T.  R.  85. 

Other  Cases.] — The  court  will  discharge  a  de- 
fendant from  arrest  where  the  action  is  manifestly 
vexatious.    Cox  v.  Chubb,  2  W.  Black.  809. 

And  will  examine  whether  a  cause  be  bailable, 
though  removed  by  habeas  corpus.  Heddin  v. 
Hartop,  2  W.  Black.  886. 

A  defendant  cannot  be  arrested  for  goods  bar- 
gained and  sold,  unless  they  have  been  deliver- 
ed. Hopkins  v.  Vaughan,  12  East,  398 :  S.  P. 
Bell  v.  Thrupp,  2  B.  &  A.  596 ;  1  Chit  331. 

Nor  in  C.  Pn  in  an  action  founded  on  the  pro- 
thonotary*s  allocatur  for  costs.  Fry  v.  Mal- 
colm, 4  Taunt  705. 

But  held  contra,  in  K.  B.  Powell  v.  Poftherch, 
2  T.  R.  55. 

A  defendant,  arrested  for  money  won  at  play, 
discharged  on  entering  a  common  appearance  in 
C.  P.     Young  v.  Moore,  2  Wils.  67. 

Semble,  that  a  defendant  may  be  arrested  on  a 
wager  which  is  recoverable  at  law.  Murray  v. 
£efiy,2Selw.N.P.1376. 
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A  defendant  may  be  arrested  on  a  contract 
made  abroad,  although  the  foreign  law  may  not 
authorize  an  arrest  J)e  la  Vega  v.  Vianna,  1 
B.  &,  Adol.  284. 


2.  Amount. 

By  7  &  8  Geo.  4,  c.  71,  no  person  shall  he  ar- 
rested upon  any  process  issuing  out  of  any  court 
where  the  cause  of  action  shall  not  have  originally 
amounted  to  201.  or  upwards,  over  and  above  and 
exclusive  of  any  costs,  charges,  and  expenses  that 
may  have  been  incurred,  recovered,  or  made  ckarg- 
able  in  or  about  the  suing  for  or  recovering  the 
same ;  where  the  cause  of  action  is  under  that 
amount,  they  must  be  served  with  process,  and  all 
judgments  contrary  to  the  act  are  avoided — s.  1. 
See  also  12  Geo.  1,  c  29;  5  Geo.  2,  c  27;  43 
Geo.  3,  c  46 ;  and  51  Geo.  3,  c  124,  which  fixed 
the  amount  to  102.  on  bills  and  notes,  and  152.  in 
other  cases,  which  being  a  temporary  act,  was 
allowed  to  expire  before  the  passing  of  7  &  8 
Geo.  4,  c.  71. 

On  the  statute  51  Geo.  3,  c  124,  s.  1,  it  was  held 
that  it  did  not  avoid  the  plaintiff's  proceedings 
and  judgment,  by  reason  of  his  arresting  for  a 
sum  exceeding  152.  and  recovering  less  than 
152.  Spink  v.  Hitchcock,  1  Moore,  131 ;  7  Taunt 
435.    And  see  Ball  v.  Swan,  1  B.  &  A.  393. 

Under  that  statute,  where  an  attorney  arrested 
a  defendant,  and  held  him  to  boil  for  a  bill  for 
152.,  which  was  afterwards  reduced  to  less  than 
that  sum,  the  court  refused  to  order  the  bail  bond 
to  be  delivered  up  to  be  cancelled.  Thwaites  v. 
Piper,  4D.&H  194 

If  a  plaintiff  after  making-  an  affidavit  of  debt, 
receive  part  of  the  debt,  and  the  debt  is  thereby 
reduced  to  an  amount  insufficient  to  warrant  an 
arrest,  and  the  defendant  is,  notwithstanding, 
afterwards  arrested  for  the  whole  debt,  the  bail 
bond  will  be  ordered  to  be  set  aside  with  costs. 
Short  v.  Cunningham,  1  DowL  P.  C.  662. 

3.  Second  Arrest, 

(a)  Generally. 

In  general,  a  defendant  cannot  be  held  to  bail 
twice  for  the  same  cause ;  but,  if  he  be  discharged 
out  of  custody  the  first  time  for  some  act  for 
which  the  plaintiff  is  not  answerable— e.  g.  an  al- 
teration in  the  warrant  to  arrest  by  the  sheriff's 
officer,  without  the  plaintiff's  knowledge— the  de- 
fendant may  be  again  arrested  for  the  same  cause 
of  action.    Housin  v.  Barrow,  6  T.  R.  218. 

A  second  arrest  must  be  vexatious  in  order  to 
induce  the  court  to  discharge  the  defendant 
Anon.  1  Chit  276. 

A  second  action  is  always  considered  vexa- 
tious until  the  contrary  be  shewn.  Williams  v. 
Thaeker,  4  Moore,  294;  1  B.  &  B.  514 

Where  a  defendant  is  let  out  of  custody  at  his 
own  request,  in  order  that  he  may  attend  to  his 
business,  he  may  be  again  arrested  on  the  same 
affidavit  Penfold  v.  Maxwell,  1  Chit  275,  n. : 
8.  C.  nom.  Puckford  v.  Maxwell,  6  T.  R.  52. 

A.  arrested  B.  and  died:  the  executors  of  A. 
again  arrested  B.  for  the  same  cause  of  action:-* 


Held,  that  the  second  proceeding  was  not 
tious,  and  that  the  defendant  was  not  entitled  to 
be  discharged  out  of  custody  on  entering  a  com- 
mon appearance.    Mellin  v.  Evans,  1  C.  &.  J.  82. 

Where  a  plaintiff  arrests  a  defendant,  and  on 
the  trial  recovers  part  of  his  demand  and  his 
costs,  he  cannot  afterwards  hold  the  defendant 
to  bail  for  another  part  of  the  same  demand,  al- 
though he  offered  no  evidence  as  to  the  other 
part  Hamilton  v.  Pitt,  1  DowL  P.  C.  209;  7 
Bing.  230:  S.  C.  nom.  Hamilton  v.  Jones,  4  M. 
&P.868. 

Quere,  whether  a  party  can  be  arrested  a  third 
time  for  the  same  cause  of  action.  Wells  v. 
Gurney,  8B.&C.  769. 

Where  a  defendant  had  been  twice  arrested,  in 
two  different  counties,  for  the  same  cause  of  ac- 
tion, and  had  put  in  bail  to  two  writs,  the  court 
refused  to  grant  a  rule  absolute  for  setting  aside 
the  proceedings  in  one  of  the  two  actions  brought 
against  the  defendant,  as  there  was  in  fact  but 
one  action,  and  the  proper  course  was  to  move 
that  an  exoneretur  might  be  entered  on  one  of  the 
bail-pieces.    Powell  v.  Henderson,  1  Chit  392. 

(6)  After  Nonpros,  Nonsuit,  or  Discontinuance. 

Leave  of  the  Court.] — After  nonpros,  nonsuit, 
or  discontinuance,  the  defendant  shall  not  be  ar- 
rested a  second  time  without  the  order  of  a  judge. 
Reg.  Gen.  K.  B.,  C.  P.,  and  Exchequer,  H.  T. 
2  W.  4;  1  DowL  P.  C.  184;  8  Bing.  289;  1  M- 
&  Scott, 416;  3B.&,  Adol.  375;  2C.&J.1G9; 
2  Tyr.  341;  4  Bligh.  N.  a  594 

In  what  Cases  after  Discontinuance.] — Before 
the  rule  a  defendant  might  have  been  arrested  a 
second  time,  where  the  plaintiff  had  discontinued 
the  first  suit  by  reason  of  a  mistake.  Botes  v. 
Barry,  2  Wils.  381. 

But  not  where  the  first  arrest  was  before  the 
cause  of  action  accrued.     Wheelright  v.  Joseph, 

5M.&S.  93. 

As,  where  the  credit  was  not  expired.  Anon. 
1  Chit  274 

In  such  cases,  semble,  the  defendant  had  his 
remedy  by  action  for  damages.  Swancott  v. 
Westgarth,  4  East,  75. 

It  was  for  the  plaintiff  to  shew  that  he  discon- 
tinued on  account  of  a  mistake  or  misrepresenta- 
tion, and  that  the  second  arrest  was  not  vexa- 
tious.    Archer  v.  Champneys,  3  Moore,  607. 

The  defendant  was  arrested  in  C  P.  after  a 
nonpros  in  the  Exchequer,  for  the  same  cause  of 
-action: — Held,  that  he  was  entitled  to  be 
charged  on  entering  a  common  appearance, 
the  plaintiff  did  not  shew  that  the  second 
was  not  vexatious.  Williams  v.  Thaeker,  4 
Moore,  294;  1B.&B.514 

After  a  discontinuance  the  plaintiff  could  not 
arrest  the  defendant  a  second  time,  until  the  costs 
of  the  first  action  were  taxed.    Anon.  1  Chit.  161. 


For,  the  discontinuance  was  not  complete 
til  the  costs  were  taxed.  Moiling  v.  Buckkoltx^ 
3M.&&  153.  And  see  Howarth  v.  Samuel,  1 
B.&A.566;  1  Chit  633. 
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But  ho  night  after  the  costs  have  been  taxed 
and  paid.    Anon,  1  Chit  274,  n. 

A  defendant  being  in  custody  within  a  local  ju- 
risdiction, the  plaintiff  lodged  a  detainer  against 
him,  but  discontinued  the  action  for  fear  of  a  plea 
to  the  jurisdiction,  and  then  arrested  the  defen- 
dant in  K.  R,  without  having  paid  his  own  costs 
of  the  first  suit: — Held,  that  the  defendant  was 
not  entitled  to  be  discharged  on  filing  common 
bail,  the  second  suit  not  being  vexatious.  Paint 
r.  Gawder*,  3  D.  &  R.33. 

After  Serviceable  Process.}— Where  the  first 
action  is  not  bailable,  the  court  will  not  set  aside 
an  arrest  in  a  subsequent  action,  though  the  first 
be  still  pending  at  the  time.  Davidson  v.  Cle- 
worth,  1  Chit  275,  n. 

And  has  not  been  discontinued.  Bishop  v. 
Powell,  6T.R.  616. 

Bat,  if  a  plaintiff  sues  out  serviceable  process, 
and,  without  discontinuing,  sues  out  bailable  pro- 
cess for  the  same  cause  oi  action,  the  defendant 
may  plead  the  pendancy  of  the  former  suit,  and 
the  court  will  not  relieve  the  plaintiff.  Prescott 
v.  Stevens,  1  Dowl.P.  C  57. 

Where  a  plaintiff  sued  out  serviceable  process, 
and  an  order  for  particulars  was  made,  and,  two 
terms  after  suing  out  the  serviceable  process,  he 
arrested  the  defendant : — Held,  that  the  arrest 
was  regular,  although  the  order  for  particulars 
operated  as  a  stay  of  proceedings  in  the  first 
Anon.  1  DowL  P.  C.  59. 


Where  the  defendant  was  arrested  by  an  in- 
dorsee, on  five  promissory  notes  of  100 J.  each, 
payable  one  day  after  date,  but  was  discharged 
oat  of  custody  an  terms,  one  of  which  was  the 
payment  of  two  of  the  notes;  and  the  indorsee 
afterwards  served  the  defendant  with  process  for 
the  balance,  bat  did  not  file  a  declaration ;  and 
eventually  indorsed  the  three  remaining  notes, 
which  were  over-due,  to  J.  S.,  who  took  them 
without  making  any  inquiry,  and  held  the  defen- 
dant to  bail:— Held,  that  he  was  entitled  to  be 
discharged  oat  of  custody  as  to  the  last  action, 
on  entering  a  common  appearance ;  buj  not  to  a 
■tay  of  proceedings  until  the  two  former  actions 
ahoald  be  discontinued.  MClure  v.  Pringle, 
WOel  2;  13  Price,  a 


After  Nonsuit] — Before  the  rule,  there  could 

be  a  second  arrest  after  a  nonsuit  on  the 

erits.    Anon.  1  Tidd*s  Prac  175. 

Bat  after  a  nonsuit  on  the  ground  of  a  rari- 

the  defendant  might  be  again  arrested  for 

tbe  same  cause  in  a  second  action.    Kearney 

r,l  Chit  273. 


BiUa.] — One  of  two  partners  on  being 
for  a  joint  debt,  pleaded  the  partnership 
in  abatement,  and  the  plaintiff  entered  a  cassetur 
baUa:— - Held,  that  he  might  be  arrested  again 
for  tbe  same  debt  in  a  new  action  against  both 
partners.  Salisbury  t.  WkiteaU,  1  TRdd's  Prac. 
175:  &  P.  1  Chit  274 

(c)  After  Supersedeas. 

Where  a  defendant  is  arrested  or  detained  in 
vol.  i.  0 


custody  after  being  superseded,  or  supersedeable, 
in  a  former  action  by  the  laches  of  the  plaintiff 
the  court  will  discharge  him  on  common  bail, 
even  though  he  be  arrested  on  a  note  given  sub- 
sequent to  the  supersedeas.  Cookson  v.  Foster, 
1  Tidd's  Prac  175 :  S.  P.  Anon.  1  Chit  274,  n. 

A  defendant  could  not  be  arrested  where  he 
was  discharged  for  default  of  the  plaintiff  in  not 
declaring  against  him  in  time,  the  first  affidavit 
to  hold  to  bail  being  adapted  to  a  demand  in  tro- 
ver for  goods,  and  the  second  for  money  had  and 
received,  upon  a  supposition  that  the  goods  had 
been  sold  by  the  defendant  for  the  plaintiff,  and 
the  money  received  to  his  use.  Imlay  v.  Ellef- 
sen,  3  East,  309. 

A  defendant,  superseded  for  want  of  being 
charged  in  execution,  cannot  be  held  to  bail  again 
upon  bills  given  by  him  before  he  was  rendered 
as  a  collateral  security  for  the  damages  and  costs 
recovered  against  him  in  the  former  action,  and 
upon  agreement  for  a  stay  of  execution  till  de- 
fault made  in  payment  of  the  bills.  Daniel  v. 
Doddy  1  East,  334 

A  defendant  superseded  for  want  of  being 
charged  in  execution  within  two  terms  after  judg- 
ment, cannot  be  arrested  in  an  action  on  the 
judgment ;  but  he  may  be  charged  in  execution 
after  judgment  obtained  in  the  second  action. 
Blandford  v.  Foote,  Cowp.  72. 

Where  a  defendant  was  arrested  in  the  mayor's ' 
court  at  Hereford,  and,  by  the  practice  of  that 
court,  a  plaintiff  was  not  bound  to  deliver  a  de- 
claration without  a  rule  to  shew  cause  for  that 
purpose,  and  the  defendant,  without  conforming 
to  the  practice,  superseded  the  action  for  want  of 
a  declaration,  and  was  again  arrested  in  London 
for  the  same  cause  of  action ;  the  court  discharg- 
ed him  on  filing  common  bail  England  v. 
Lewis,  3  D.  &.  R.  189. 

(d)  After  Compromise. 

Where  the  first  action  is  compromised,  and  a 
second  is  brought  for  the  same  cause,  the  court 
will  not  set  aside  the  bail-bond,  unless  the  pro- 
ceedings are  vexatious.  Brown  v.  Davis,  1  Chit 
161. 

A  party  discharged  from  arrest,  on  giving  se- 
curity, cannot  be  arrested  again  if  the  security 
turn  out  to  be  worthless,  unless  he  has  been 

fiHty  of  fraud.     Wilson  v.  Hamer,  8  Bing.  54 ; 
M.  &  Scott,  120 ;  1  Dowl.  P.  C.  248. 

Though,  in  one  case,  where  A.,  having  been 
arrested  by  &,  gave  him  a  draft  for  part  of  the 
demand,  and  agreed  to  settle  the  remainder  in  a 
few  days,  and  the  draft  was  dishonoured ;  on 
which  B.  again  arrested  him  on  the  same  affida- 
vit :  it  was  held  regular.  Puckford  v.  Maxwell, 
6  T.  R.  52;  S.  C.  nom.  P enfold  v.  Maxwell,  1 
Chit  274  n-  >  975,  n. 

(c)  Proceedings  in  Foreign  and  other  Courts. 

Foreign  Courts.] — After  an  arrest  in  a  foreign 
country  upon  a  judgment  obtained  there,  the  de- 
fendant, having  escaped,  may  be  again  arrested 
here  in  an  action  on  that  judgment  Alivsn  v. 
Furnivali  1  Dowl.  P.  C.  614 
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A  defendant  who  had  been  arrested  in  Ameri- 
ca, may  be  again  arrested  here  for  the  same  cause 
of  action.    Maule  v.  Murray ,  7  T.  R.  470. 

A  defendant  having-  given  a  bond  conditioned 
for  the  payment  of  a  sum  of  money,  if  a  sentence 
of  a  vice-admiralty  court  should  be  affirmed  on 
appeal,  and  the  appeal  having  been  dismissed  for 
want  of  prosecution,  the  defendant  was  arrested ; 
the  appeal  being  restored  upon  petition,  the  ac- 
tion was  suspended  and  the  bail  discharged ;  but 
being  again  dismissed,  a  new  action  on  the  bond 
was  commenced,  and  the  defendant  was  again 
arrested ; — from  this  second  arrest  the  defendant 
applied  to  be  discharged ;  but  the  court  rejected 
the  application.     Woodmeston  v.  Scott,  1 N.  R.  13. 

There  is  no  objection  to  an  arrest  here,  after  an 
arrest  in  a  foreign  country,  where  it  does  not  dis- 
tinctly appear  that  the  defendant  could  have  the 
same  redress  and  benefit  by  the  proceedings 
abroad  as  here.    Imlay  v.  Ellefsen,  2  East,  453. 

Semble,  where  under  process  from  the  supreme 
court  of  New  South  Wales  (established  by  act  4. 
Geo.  4,  c  96),  the  goods  of  a  defendant  are  at- 
tached and  rendered  to  the  plaintiff  in  execution, 
or  bail  are  put  in  to  pay  the  condemnation 
money,  he  cannot  be  arrested  for  the  same  cause 
of  action  in  this  country.  Naylor  v.  Eagar,  2 
Y.  &  J.  90. 

In  such  a  case,  where  a  defendant  applied  to  be 
discharged  from  custody  on  entering  a  common 
appearance,  and  deposed  that  by  the  practice  of 
that  court  when  process  was  issued,  and  a  non 
est  inventus  returned,  an  attachment  issued 
(which  proceeding  had  been  adopted  by  the  plain- 
tiffs against  him  m  New  South  Wales)  where- 
upon the  defendant's  goods  were  seized  and  ren- 
dered to  the  plaintiff  in  execution,  unless  bail 
were  put  in  to  pay  the  condemnation  money ; 
and  that  either  the  one  or  the  other  must  have  ta- 
ken place  against  him  at  the  suit  of  the  plaintiffs, 
according  to  the  practice  of  that  court :  the  court 
refused  to  discharge  him,  being  of  opinion  that 
the  affidavit  did  not  shew  clearly  that  the  plain- 
tiffs had  the  same  remedy  in  the  colony  which 
they  might  have  in  this  country.    Ia\ 

Other  Courts.]— A  defendant  may  be  arrested 
a  second  time  in  a  court  which  proceeds  by  dif- 
ferent methods  of  redress  from  that  in  which  the 
first  action  was  brought  Wood  v.  Thompson,  1 
Marsh.  395;  5  Taunt  851 :  S.  P.  Anon.  1  Chit 
274,  n. 

A  defendant  may  be  arrested  in  an  action  in  a 
court  at  Westminster,  oiler  having  surrendered 
in  discharge  of  a  foreign  attachment  in  an  ac- 
tion in  the  mayor's  court  of  London  for  the  same 
cause*    Id. 

So,  after  having  put  in  bail  to  a  foreign  attach- 
ment in  an  action  in  the  mayor's  court  of  Lon- 
don for  the  same  debt  Bromley  v.  Peck,  1 
Marsh.  397,  n. ;  5  Taunt  852. 

On  the  dissolution  of  a  partnership  between  B. 
and  G,  the  latter  filed  a  bill  in  equity  for  an  ac- 
count I.  S.  admitted  that  he  owed  a  balance  to 
both  the  partners,  and  was  made  a  defendant  in 
the  suit  C.  applied  for  a  writ  of  ne  exeat  regno 
against  L  &  for  a  much  larger  sum  than  that 


admitted  by  him  to  be  due  to  the  partnership, 
alleging  that  sum  to  be  the  balance  due  to  the 
partnership.  The  court  of  Chancery  granted 
the  writ  for  the  smaller  sum  only ;  and  1.  S.  was 
accordingly  held  to  bail  for  its  amount,  which 
he  paid  into  court  B.  became  bankrupt,  and  his 
assignees,  of  whom  C.  was  one,  arrested  I.  S.  for 
the  larger  sum.  The  court  of  C.  P.  refused  to 
discharge  I.  S.  out  of  custody,  on  the  ground  that 
he  could  not  be  considered  as  having  been  twice 
arrested  for  the  same  cause  of  action;  and  as  a 
rule  to  set  aside  proceedings  on  account  of  a  suit 
pending  in  equity,  had  never  been  granted. 
Musgrave  v.  Medex,  8  Taunt  24. 

4.  Detainer. 

When  the  sheriff  arrests  a  defendant  in  one 
action,  it  operates  virtually  as  an  arrest  in  all  the 
actions  in  which  the  sheriff  holds  writs  against 
him  at  the  time ;  therefore,  where  the  first  arrest 
is,  by  the  act  of  the  sheriff,  illegally  made,  the 
subsequent  detainers  founded  thereon  are  illegal 
also.  Barratt  v.  Price,  2  M.  &  Scott,  634;  9 
Bing.  566 ;  1  Dowl.  P.  C.  725. 

Nor  does  it  make  any  difference  that  the  writs 
upon  which  such  detainers  take  place  were  lodged 
previously  to  the  arrest  Ex  parte  iZoss,  1  Rose, 
260 :  &  P.  Ex  parte  Hawkins,  4  Ves.  jun.  691. 

A  defendant  wrongfully  (by  the  act  of  the 
party)  arrested  is  not  entitled  to  be  discharged 
from  subsequent  detainers,  unless  there  has  been 
collusion  between  the  plaintiffs  in  those  causes 
and  the  person  by  whom  the  defendant  was  ori- 
ginally arrested.    Callaway  v.  Bond,  1  Chit  580. 

Where  a  plaintiff  arrested  a  defendant  and  dis- 
continued the  action  and  paid  him  the  costs,  hots 
before  he  was  actually  discharged  out  of  custody, 
lodged  a  detainer  against  him  for  a  larger  debt 
arising  out  of  the  same  cause  of  action: — Held, 
that  such  detainer  was  irregular,  and  that  the  de- 
fendant was  entitled  to  be  discharged  out  of  cos- 
tody  on  filing  common  bail.  White  v.  GompertM^ 
1D.&R.556.  But$eeS.C.contra,5B.&LA.9QS. 

A  plaintiff  may  lodge  a  detainer  against  *  de- 
fendant in  custody  upon  mesne  process,  after  his 
bail  have  justified,  the  defendant  not  having  com- 
pleted his  discharge,  but  being  still  within  the 
prison:  and  he  is  not  entitled  to  his  discharge 
upon  an  affidavit  that  the  sum  for  which  the  de- 
tainer was  lodged  was  due  at  the  time  of  the  first 
arrest    Quin  v.  Reynolds,  3  M.  &.  S.  144. 

A  defendant,  not  privileged  from  arrest  at  the 
time,  was  arrested  on  an  insufficient  affidavit,  and 
afterwards,  on  that  ground,  discharged  out  of  cos- 
tody  ;  during  his  imprisonment,  another  creditor, 
without  collusion  with  the  former,  lodged  a  de- 
tainer against  him: — Held,  that  such  detainer 
was  properly  lodged.  Barclay  v.  Faber9  2  B.  fe 
A.  743 ;  1  Chit  579. 

Where  the  defendant  had  been  arrested  on 
process  issued  out  of  K.  B.  and  was  discharged 
on  the  ground  of  a  defect  in  the  affidavit  of  debt, 
and  a  new  detainer  for  the  same  cause  of  action 
was  lodged  against  him  on  the  day  of  the  dis- 
charge, in  the  Fleet  prison,  where  he  was  then  con- 
fined, and  the  action  in  K.  B.  had  been  disoonnV 
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nued,  but  the  costs  not  paid  s— Held,  that  such 
detainer  was  irregular ;  and  the  court  ordered  the 
defendant  to  be  discharged  out  of  custody. 
Claughten  v.  Farouharson,  7  Moore,  312. 

A  defendant  in  custody  at  the  suit  of  one 
plaintiff,  is  not  privileged  from  arrest  at  the  suit 
of  another,  unless  there  be  some  collusion,  al- 
though the  prior  custody  may  be  illegal.  How- 
son  t.  Walker,  and  Crowden  v.  Same,  2  W. 
Black.  823. 

Hie  Court  of  C.  P.  refused  a  detainer  against 
a  principal  in  custody.  Barling  v.  Water*,  6 
Bing.  423;  4M.&P.  125. 

II.  Affidavit  of  Debt. 

1.  When  necessary. 

By  12  Geo.  1,  c.  29,  s.  2,  token  the  cause  of 
action  is  such  as  to  warrant  an  arrest,  an  affidavit 
must  be  made  and  filed  of  such  cause  of  action  ; 
it  must  be  made  before  any  judge  or  commissioner 
of  the  court  out  of  which  the  process  shall  issue 
authorised  to  take  affidavits  in  such  courts,  or  else 
before  the  officer  who  shall  issue  such  process,  or 
hts  deputy. 

The  writ  cannot  be  issued  before  an  affidavit 
filed.    Hawkins  v.  BaskerviOe,  2  Ld.  Ken.  374 


A  latitat  was  a  continuance  of  a  bill  of  Mid- 
dlesex, and  therefore  it  was  sufficient,  to  satisfy 
the  statute,  that  an  office  copy  of  the  affidavit, 
sworn  in  the  bill  of  Middlesex  office,  was  filed  at 
the  office  of  the  signer  of  the  writs,  previously  to 
issuing  the  latitat,  without  swearing  a  fresh  affi- 
davit- Baker  v.  Allen,  7  B.  &,  C.  526;  1  M.  6t 
R.2& 

So,  if  a  defendant  put  in  bail  to  a  special  capias 
issued  upon  an  affidavit  sworn  at  the  bill  of  Mid- 
dlesex office,  he  waved  the  irregularity.  Dalton 
T.  Barnes,  1M.&S.  230. 

If  a  writ  of  capias  be  issued  into  one  county, 
en  an  affidavit  of  debt,  and  no  proceedings  be 
taken,  another  original  writ  of  capias  may  be 
israed  into  another  county,  on  the  same  affidavit. 
RodweU  v.  Chapman,  1  C.  &,  M.  70;  1  DowLP. 
C.  634. 

Where  a  first  capias  is  issued  on  an  affidavit  of 
debt  filed  with  the  filacer  of  one  county,  if,  in- 
stead of  a  testatum,  a  second  capias  is  issued  into 
VMAh*r  county,  a  new  affidavit  of  debt  must  be 
filed  with  the  filacer  of  the  second  county.  Dor- 
ville  v.  WkoMwell,  3  Bing.  39 ;  10  Moore,  3ia 

Where  a  plaintiff  proceeds  by  a  second  original 
capias  instead  of  a  testatum  capias,  the  omission 
of  a  second  affidavit  will  not  so  far  vitiate  subse- 
quent proceedings  as  to  induce  the  court  on  mo- 
tion to  discharge  a  defendant  from  arrest.  Boyd 
v.  Durand,  2  Taunt  161. 

And  where  bailable  process  sued  out  previous 
to  37  Geo.  3,  c.  45,  was  renewed  four  times  with- 
out a  new  affidavit,  and  on  the  last  writ  the  de- 
fendant was  arrested  subsequent  to  the  statute ; 
the  court  of  C.  P.  held  the  affidavit  was  sufficient, 
though  not  according  to  the  statute.  Crookes  v. 
HmdditcK  1  B.  &  P.  174. 

Qussre,  whether  in  such  a  case  it  is  necessary 


to  file  an  office  copy  of  the  affidavit  with  the  fila- 
cer of  the  second  county.    Id. 

A  capias  into  Cambridgeshire  issued  on  an 
affidavit  filed  with  the  filacer  for  that  county ;  a 
testatum  capias  into  Devonshire  afterwards  issued 
before  the  return  of  the  capias,  without  a  new 
affidavit  or  on  office  copy  of  the  original  affidavit, 
the  same  officer  being  filacer  for  both  counties : 
the  court  refused  to  set  aside  the  testatum.  Mar- 
tin v.  Bidgood,  12  Moore,  236;  S.  C.  nom. 
Evans  v.  Bidgood,  4  Bing.  63. 

An  affidavit  of  debt  must  not  be  defamatory  or 
scandalous.    Anon,  Lofft,  433. 

Two  or  more  defendants  in  different  actions 
cannot  be  held  to  bail  upon  one  affidavit  Gilly 
v.  Lockyer,  1  DougL  217.  And  see  Crooks  v. 
Davis,  5  Burr.  2690. 

An  affidavit  to  hold  to  bail  continues  in  force 
for  a  year,  and  for  that  time  only.  Pitches  v. 
Davey,  and  Stewart  v.  Freeman,  1  Tidd*s  Prac. 
192.  

2.  How  Intituled. 

Affidavits  of  debt  sworn  before  a  judge  of  any 
of  the  Courts  of  K.  B.,  C.  Pn  or  Exchequer,  shall 
be  received  in  the  court  to  which  such  judge  be- 
longs, though  not  intituled  of  that  court ;  but  not 
in  any  other  court,  unless  intituled  of  the  court 
in  which  they  are  to  be  used.  Reg.  Qen.  K.  I&, 
C.  Pn  and  Exchequer,  H.  T.,  2  WUL  4;  1  Dowl. 
P.  C.  184;  8  Bing.  289;  1  M.  &  Scott,  416;  3 
B.&  AdoL  375;  2C.&  J.  169;  2Tyr.341;  4 
Bligh,  N.  S„  593. 

By  statute  1  W.  4,  c  70,  s.  4,  every  judge  may 
transact  such  business  depending  in  any  of  the 
courts,  as  relates  to  matters  over  which  the  courts 
have  common  jurisdiction. 

An  affidavit,  purporting  to  have  been  sworn 
uat  the  King's  Bench  Office,  Inner  Temple, 
London,  before  Thomas  Chambre,"  was  held 
sufficient,  although  not  intituled  in  any  court,  as 
the  court  conceived  themselves  bound  to  notice 
that  Thomas  Chambre  was  an  officer  of  the  court, 
attending  at  the  King's  Bench  Office,  and  author- 
ized to  take  affidavits.  Howell  v.  Wilkinson,  7 
B.  &  C.  783. 

It  is  no  objection  to  an  affidavit  that  it  is  not 
intituled  "  in  the  King's  Bench,"  or  that  it  ap- 
pears to  have  been  taken  before  "  A.  B.  a  com- 
missioner, &c."  without  adding  u  of  the  court  of 
K.  B.,"  if  in  fact  he  were  a  commissioner  of  that 
court  Kennet  and  Avon  Canal  Comp.  v.  Jones, 
7  T.  R.  451. 

So,  an  affidavit  not  intituled  in  the  court,  but 
purporting  at  the  foot  to  have  been  sworn  before 
J.  Y.,  deputy  filacer,  is  sufficient  Bland  v. 
Drake,  1  Chit  165. 

But,  where  a  similar  affidavit  had  only  the 
words  "by  the  court,"  written  at  the  bottom  of 
the  jurat,  it  was  held  not  sufficient  Moiling  v. 
Poland,  3  M.  &  8.  157. 

An  affidavit  intituled  "In  the  Common 
Place,"  held  sufficient  Rolfe  v.  Burke,  4  Bing, 
101 ;  12  Moore,  29a 

Affidavits  to  hold  to  bail  are  not  to  be  intituled 
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in  any  cause ;  nor  read  if  filed  so  intituled.  Reg. 
Gen.  K.  B.,  T.  T.,  37  Geo.  3;7T.L  454. 

So  held  in  C.  P.  Oreen  v.  Redshaw,  1  B.  & 
P.  227. 

And  if  they  be  intituled  u  Plaintiff  and  Defen- 
dant," it  i»  I*"1-  Holli*  v.  Brandon,  1  B.  &  P.  36. 

In  one  case,  the  defendant  was  discharged  on 
common  bail,  because  the  affidavit  was  intituled ; 
there  being  no  cause  then  in  court  King,  q.  t 
v.  Cole,  6  T.  R  640. 

But  afterwards  the  Court  of  K.  B.  refused  to 
discharge  a  defendant  out  of  custody,  on  the 
ground  that  the  affidavit  was  intituled  in  the 
cause.  Clarke  v.  Cawthorne,  7  T.  R  321 :  8.  P. 
Levi  v.  Ross,  and  Gaunt  v.  Marsh,  7  T.  R.  321,  n. 


3.  By  whom  and  how  made, 
(a)  Who  may  make. 
It  is  not  necessary  that  the  creditor  should  him 
self  swear  to  the  debt;  it  suffices  for  another  per- 
son to  swear  positively  that  defendant  is  indebted 
to  plaintiff,  without  shewing  that  deponent  is  the 
agent  o£  or  connected  with,  plaintiff.    King  v. 
Turner  {Lord),  1  Chit  58:  &  P.  Pieters  v. 
Luytjes,  1  B.  &  P.  1 ;  Lee  v.  Sellwood,  9  Price, 
322 ;  Brown  v.  Davie,  1  Chit  161. 

Consequently,  it  is  no  objection  that  it  states 
that  the  plaintiff  resides  in  a  foreign  country,  and 
that  it  does  not  appear  how  the  deponent  could 
know  that  fact  Andrioni  v.  Morgan,  4  Taunt 
231. 

A  plaintiff,  convicted  of  a  conspiracy,  is  not  in- 
competent to  make  an  affidavit  to  hold  a  defen- 
dant to  bail.    Park  v.  Strockley,  4D.&R.  144 

Nor  when  convicted  of  perjury,  unless  such 
conviction  was  followed  by  judgment  Lee  v. 
Gansell,  Cowp.  3. 

In  an  action  by  the  assignees  of  a  bankrupt,  a 
positive  affidavit  made  by  the  clerk  to  the  plain- 
tiffs attorney,  is  sufficient    Anon.  1  Chit  58,  n. 

So,  an  affidavit  by  a  bankrupt,  for  his  assig- 
nees, is  sufficient  Tucker  v.  Francis,  4  Bing. 
142 ;  12  Moore,  347. 

Where  an  affidavit  made  by  A.  in  respect  of  a 
debt  due  to  B.  before  his  discharge  under  an  in- 
solvent act,  whereby  B.'s  estate  became  vested 
in  the  clerk  of  the  peace,  negatived  a  tender  in 
bank-notes  to  the  knowledge  or  belief  of  A. :  the 
court  held,  that  it  ought  to  have  shewn  that  A. 
usually  transacted  B.*8  business  when  out  of 
town,  and  that,  at  the  time  when  the  affidavit  was 
made,  B.  was  out  of  town,  and  that  an  immediate 
arrest  was  necessary,  as  the  defendant  was  about 
to  sail  on  a  voyage.  Lavoson  v.  McDonald,  2  B. 
&  P.  590. 

If  an  affidavit  to  hold  to  bail  be  made  by  a  per- 
son prima  facie  incompetent  to  make  it,  quaere, 
whether  circumstances  proving  him  to  be  compe- 
tent can  be  shewn  by  affidavit  for  cause  against 
a  rule  for  discharging  the  defendant  on  a  common 
appearance.    Bob  v.  Miller,  2  B.  &  P.  420. 

(6)  Deponent's  Addition. 
The  addition  of  every  person  making  an  affida- 


vit to  hold  to  bail,  must  be  inserted  therein.  Reg. 
Gen.  K.  B„  C.  Pn  and  Exchequer,  H.  T.  2  W.  4  ; 
1  DowL  P.  C.  184;  8  Bing.  289;  1M.&  Scott, 
416;  3  B.  &  Adol.  375;  2  C.  &,  J.  169;  2  Tyr. 
341;  4  Bligh,  N.  S.  593. 

It  ought  to  give  the  true  place  of  abode  of  the 
party  making  it,  as  well  as  the  addition.  D*  Ar- 
gent v.  Vivant,  1  East,  334. 

Otherwise  the  defendant  will  be  discharged  on 
common  baiL  Jarrett  v.  Dillon,  1  East,  18. 
But  see  Anon.  2  Smith,  207. 

The  addition  of  "  manufacturer"  is  sufficient 
Smith  v.  Younger,  3B.&P.  550. 

Where  the  deponent  described  himself  as  of 
"  Dorset  Place,  Clapham  Road,  Middlesex,1*  and 
his  true  residence  was  "  Dorset  Place,  Clapham 
Road,  Surrey,"  the  court  ordered  the  bail-bond  to 
be  cancelled,  and  a  common  appearance  entered. 
CoUine  v.  Goodyer,  4  D.  &  R  44;  2  B.  &  C.  563. 

But  if  he  be  described  as  **  of  the  city  of  Lon- 
don, merchant,"  it  is  sufficient  Vaissier  v.  AU 
derson,  3  M.  &  S.  166. 

The  residence  of  a  clerk  may  be  described  to 
be  at  the  office  in  which  he  is  employed.  Anon. 
2  Chit  15. 

Thus,  in  an  affidavit  by  an  attorney's  clerk,  he 
may  state  the  place  of  business  of  his  employer 
as  his  residence.  Alexander  v.  Milton,  1  Dowl. 
P.C.570;  2C.&  J.  424;  2  Tyr.  495. 

Or  he  may  be  described  as  residing  with  hi* 
employer,  whose  addition  is  stated.  Anon,  1 
Chit  464. 

Even  though  at  night  he  sleeps  at  another 
place.    Haslope  v.  Thome,  1M.&S.  103. 

An  affidavit,  sworn  by  a  clerk  of  the  plaintiff 
need  not  disclose  the  residence  of  the  plaintiff 
Hague  v.  Levy,  2  M.  &  Scott,  729 ;  9  Bing.  595; 
1  DowL  P.  C.  720. 

A  foreigner,  whose  general  residence  is  abroad, 
and  who  only  landed  here  for  a  temporary  purpose, 
viz.  to  make  the  affidavit,  may  properly  describe 
his  place  of  abode  to  be  in  his  own  country,  and 
not  at  the  place  where  the  affidavit  was  sworn, 
within  the  meaning  of  the  rule  of  court,  M.  T. 
15  Car.  2.    Bouhett  v.  Kittoe,  3  East,  154. 

A  description,  as  **  late"  of  a  place,  is  not 
sufficient  under  that  rule.  Sedley  v.  While,  11 
East,  528. 

But  where  a  deponent  had  been  a  few  days  be- 
fore discharged  out  of  prison,  but,  by  permisaaon, 
had  still  continued  to  lodge  there  at  night,  hav- 
ing no  other  place  of  residence,  his  describing 
himself  bona  fide  as  "  late"  of  such  prison,  was 
sufficient    Id. 

There  is  no  occasion  to  insert  the  addition 
and  description  of  the  defendant  Anim.  1 
Tidd's  Prac  179. 


4  Before  whom  and  where  sworn. 

Made  before  Officers  issuing  Process .] — By  12 
Geo.  1,  c  29,  s.  2,  it  is  provided,  that  an  affidavit  of 
debt  shall  be  made  before  the  officer  who  issues 
the  process,  or  his  deputy : — Held,  that  the  de- 
puty must  be  appointed  for  issuing  process,  and 
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not  merely  for  taking- affidavits.  Rogers  v.  Jones, 
7B.&C.86;  9  D.  &  R.  878. 

The  prothonotary  of  the  Palace  Court,  being 
the  officer  whose  duty  it  is  to  issue  process,  ap- 
pointed A.  B.  his  deputy,  and  gave  him  authori- 
ty to  employ  other  persons  to  assist  him  in  dis- 
charging the  duties;  and  the  latter,  it  being  im- 
possible lor  him  to  discharge  all  the  duties  of  the 
office,  employed  C  D.  to  assist  him,  but  C.  D. 
was  not  known  even  by  name  to  the  prothono- 
tary:— Held,  that  C.  D.  was  not  a  sufficient  de- 
puty of  the  prothonotary,  and  that  an  affidavit  to 
hold  to  bail  taken  before  him,  was  invalid. 
Hsgkes  v.  Jones ,  1  B.  &  Adol.  388. 

On  an  affidavit  sworn  before  and  filed  with  the 
filacer  for  Devon,  a  capias  ad  respondendum  is- 
toed  to  the  sheriff  of  that  county  against  the  de- 
fendant; and  he  not  being  found  there,  an  office 
copy  of  such  affidavit  was  filed  with  the  filacer 
for  London,  upon  which  another  capias  issued, 
directed  to  the  sheriffs  of  London,  under  which 
the  defendant  was  arrested : — Held,  that  this  was 
irregular,  as  an  affidavit  should  have  been  sworn 
before  the  filacer  for  London;  but,  as  the  defen- 
dant had  put  in  bail,  he  had  waved  the  irregu- 
larity.   Anderson  v.  Hayman,  2  Moore,  192. 

So,  it  was  irregular  to  issue  a  special  capias 
on  an  affidavit  sworn  at  the  bill  of  Middlesex  of- 
fice ;  but  the  defendant  waved  the  irregularity 
by  putting  in  bail.  Dalton  v.  Barnes,  1  M.  & 
S.230. 

Before  the  Attorney.] — Affidavits  to  hold  to 
bail  may  be  sworn  before  the  attorney  for  the 
party,  or  his  clerk,  if  they  are  authorized  by 
commission  to  take  affidavits.  Reg.  Gen.  K.  B., 
C.  Pn  and  Exchequer,  H.  T.  2  W.  4:  1  Dowl. 
P.  a  184;  8  Bing.  289;  1  M.  &  Scott,  416;  3 
R  &  Adol  375;  2  C.  &  J.  169;  2  Tyr.  341;  4 
High,  N.  &  593. 


Abroad.) — The  court  will  take  cogni- 
sance of  affidavits  sworn  before  foreign  magis- 
trates, if  properly  authenticated.  Dalmer  v.  Bar- 
nard, 7  T.  R-  251. 

An  affidavit  of  debt  made  by  a  plaintiff  residing 
abroad,  before  a  foreign  magistrate,  whose  sig- 
nature to  the  jurat,  and  his  authority  to  adminis- 
ter oaths  and  take  affidavits  there,  are  verified 
by  affidavit  in  this  country,  is  a  sufficient  foun- 
dation for  a  judge's  order  to  hold  to  bail.  Omealy 
v.  Newell,  8  East,  364. 

The  court  refused  to  discharge  on  common 
bail  a  defendant  held  to  bail  on  a  judge's  order 
granted  upon  the  copy  of  an  affidavit  of  debt 
at  Hamburgh,  authenticated  by  the  magis- 
of  that  city,  and  corroborated  by  persons 
to  the  credit  of  the  party  making  the  affida- 
vit.   Bonara  v.  Bessessti,  3  Dougl.  336. 

And  where  an  affidavit  contained  no  place  in 
the  jurat,  but  purported  to  have  been  sworn  be- 
fore the  Chief  Justice  of  the  King's  Bench  of 
Ireland,  and  was  signed  by  him,  and  such  signa- 
ture was  verified  by  affidavit  here : — Held,  that  it 
was  sufficient  to  arrest  under  a  judge's  order. 
French  v.  BeUew,  1M.&S.  302. 

Semble,  that  an  affidavit  made  before  a  British 


vice-consul  abroad,  in  the  absence  of  the  consul, 
is  sufficient    Anon.  1  Chit.  463,  721. 

But  quare,  if  a  British  consul  in  a  foreign 
country  has  authority  to  administer  an  oath ;  the 
judges  being  equally  divided  in  opinion.  Pick- 
ardo  v.  Machado,  7  D.  &  R.  478 ;  4  B.  &  C.  866. 
And  see  Ex  parte  Hutchinson  {Lady),  4  Bing. 
606 ;  1  M.  &  P.  599. 

An  affidavit  made  in  this  country,  to  verify  the 
handwriting  of  the  British  vice-consul,  before 
whom  an  affidavit  of  debt  had  been  made  abroad, 
must  contain  the  addition  of  the  deponent ;  and 
the  defendant's  obtaining  a  habeas  corpus  does 
not  cure  the  omission.  Thurlt  v.  Faber,  1  Chit 
465,  721. 

An  affidavit,  though  made  in  Ireland,  if  made 
for  the  purpose  of  being  used  in  this  country, 
ought  to  contain  all  those  requisites  that  are  es- 
sential in  an  affidavit  made  in  England.  Nes. 
bitt  v.  Pym,  7  T.  R.  376,  n. 

5.  Jurat. 

The  court  will  give  credit  to  its  own  officers, 
that  they  have  observed  all  proper  forms  in  ta- 
king affidavits.  Therefore,  where  the  jurat  to 
an  affidavit  of  debt  made  by  a  foreigner,  certified 
u  that  the  affidavit  was  interpreted  by  F.  C,  of 
&c,  professor  of  languages  (he  having  first  sworn 
that  he  understood  the  French  and  English  lan- 
guages), to  the  deponent,  who  was  afterwards 
sworn  to  the  truth  thereof:" — Held,  that  the  ju- 
rat was  sufficient,  though  it  did  not  appear 
thereby  that  the  deponent  understood  the  lan- 
guage in  which  the  affidavit  waa.  interpreted,  or 
that  the  interpreter  was  sworn  truly  to  interpret 
Rose  v.  SoUiers,  6  D.  &  R.  514;  4  B.  &  C.  358. 

Semble,  that  it  is  sufficient  to  state  that  a  no- 
tary public  was  sworn  to  interpret,  without  stating 
that  he  actually  did  so.    Anon.  1  Chit  660,  n. 

Where  an  affidavit  was  sworn  by  an  adminis- 
trator, a  Frenchman,  and  the  jurat  did  not  state 
that  the  interpreter  understood  the  French  and 
the  English  languages,  and  the  plaintiff's  attor- 
ney acted  as  interpreter ;  and  the  process  de- 
scribed the  plaintiff  as  suing  in  his  own  right, 
and  the  affidavit  stated  the  debt  to  be  due  in  his 
representative  character ;  and,  on  search  at  the 
Prerogative  Office,  Doctors'  Commons,  but  at  no 
other  ecclesiastical  office,  no  letters  of  adminis- 
tration appeared  to  have  been  granted  of  the 
estate  of  the  deceased  to  any  one;  but  the  jurat 
stated  that  the  affidavit  had  been  read  over  and 
explained  to  the  deponent  in  the  French  lan- 
guage, and  that  the  interpreter  was  sworn  upon 
his  interpretation :  the  affidavit  was  held  suffi- 
cient, and  the  court  refused  to  discharge  the  de- 
fendant out  of  custody  on  filing  common  bail. 
Marzetti  v.  Comte  Du  Jouffrou,  1  Dowl.  P.  C.  41. 

The  court  will  not  order  the  bail  bond  to  be 
delivered  up  to  be  cancelled,  because  the  place 
where  the  affidavit  was  sworn  is  not  mentioned 
in  the  jurat    Summers  v.  Wason,  1 B.  &.  P.  105. 

The  jurat  of  an  affidavit,  sworn  before  a  com- 
missioner in  the  country,  must  state  him  to  be  a 
commissioner.  Howard  v.  Brown,  4  Bing.  393 ; 
1  M.  &,  P.  22. 

Such  an  affidavit  was  held  insufficient,  although 
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intituled  in  the  court;  and  the  court  would  not 
allow  a  supplemental  affidavit,  to  aid  the  defect, 
to  be  filed.    Id. 

Affidavits  made  by  illiterate  persons  must  be 
certified  to  have  been  read  to  and  understood  by 
the  deponent  in  the  presence  of  the  officer  of  the 
court  or  person  administering  the  oath.  Reg. 
Gen.  K.  B.,  E.  T.,  31  Geo.  3, 4  T.  R.  284 ;  Exch. 
T.  T.  1  Geo.  4,  8  Price,  501 ;  H.  T.  40  Geo.  3, 
8  Price,  504 

Where  an  affidavit  is  sworn  by  several  depo- 
nents, the  names  of  all  must  be  specified  in  the 
jurat  Houldon  v.  Fasson,  6  Bing.  236 ;  &  C.  nom. 
Holden  v.  Fasson,  3  M.  &.  P.  559.  Reg.  Gen.  K. 
B.  M.  T.  37  Geo.  3.7T.R.  82. 


6.  Under  a  Judge's  Order. 

Swearing  to  the  belief  of  a  debt  due  on  promis- 
sory notes,  &c,  is  sufficient  to  ground  a  judge's 
order  to  hold  to  bail.    Allen  v.  Barry \  1  Chit  1 68. 

If  a  defendant  be  arrested  under  a  judge's 
order,  a  material  fact  being  concealed  from  the 
judge,  which  would  probably  have  induced  him 
to  refuse  the  order ;  the  court  will  on  application 
discharge  the  defendant,  even  though  there  was 
a  sufficient  affidavit  of  debt,  independent  of  the 
order.    Davies  v.  Chippendale,  2B.&P.  282. 

But  they  will  not  discharge  him  from  a  de- 
tainer lodged  against  him  by  a  third  person, 
while  in  custody  under  the  judge's  order.    Id. 

When  a  defendant  has  been  arrested  in  an  ac- 
tion of  trover  by  a  judge's  order,  the  court  will 
not  enter  into  the  question  of  merits  for  the  pur- 
pose of  discharging  him  on  filing  common  bail. 
Brackenbury  v.  Needham,  1  Dowl.  P.  C.  439. 

The  court  will  not  make  an  order  to  hold  a 
tenant  to  bail,  under  11  Geo.  2,  c  19,  s.  3,  for 
double  the  amount  of  goods  clandestinely  and 
fraudulently  removed  from  premises  on  which 
arrears  of  rent  have  accrued.  Sutton  v.  Oswald, 
1  Dowl.  P.  C.  348. 

7.  Statement  of  Cause  of  Action. 

(a)  Positive  Statement  of  Debt  due. 

Generally.] — An  affidavit  to  hold  to  bail  must 
shew  on  what  account  the  debt  became  due. 
Polleri  v.  De  Souza,  4  Taunt  154 :  &  P.  Cooke  v. 
Dobree,  1  H.  Black.  10. 

And  the  statement  of  the  cause  of  action  must 
be  positive.  Van  Masel  v.  Julian,  1  Wils.  231 : 
&  P.  Pomp  v.  Ludvigson,  2  Burr.  655 ;  Champion 
v.  Gilbert,  4  Burr.  2126. 

A  mere  statement  of  the  circumstances  under 
which  it  arose  being  of  themselves  insufficient 
Long  v.  Linch,  3  Wils.  154 ;  2  W.  Black.  740. 

So,  though  concluding  w  by  reason  thereof  the 
defendant  stands  indebted,  which  he  hath  refused 
and  still  refuses  to  pay."  Fowler  v.  Morton.  2 
B.  &  P.  48. 

So,  an  affidavit,  stating  a  promise  made  by  the 
defendant,  executor,  &c.,  to  pay  a  legacy  of  100/. 
bequeathed  by  his  testatrix,  and  confessing  assets 
to  the  amount  of  280/. ;  but  "that  plaintiff,  not 
receiving. the  said  sum,  caused  several  applica- 
tions to  be  made  to  the  defendant  without  effect, 


therefore  that  the  defendant  was  indebted,"  &c_> 
kis  not  sufficiently  positive.     Mackenzie  v.  Mae- 
kenzie,  1T.R.  716. 

Stating  that  "  the  plaintiff,  on  &c,  grave  the 
defendant  notice  to  quit  on  &c,  and  that  the 
latter  held  over  &c,  by  reason  of  which,  and  by 
force  of  the  statute,  an  action  has  accrued  to  the 
plaintiff  to  demand  of  the  defendant  &c"  (doa- 
ble rent),  is  not  sufficient  Wheeler  v.  Copeland, 
5  T.  R.  364. 

So,  stating  "that  E.  I.  is  indebted  in  33L, 
being  the  amount  due  to  the  informant  from  the 
said  G.  P.  E.  I.  for  his  subscription  as  member 
of  a  certain  reading-club,  according  to  the  rules 
and  regulations  of  the  same,"  is  bad  in  form  as 
well  as  in  substance.  Waters  v.  Joyce,  1  D.  6& 
R150. 

In  an  affidavit  made  by  plaintiff's  agent,  the 
plaintiff  himself  being  abroad,  if  it  be  positively 
sworn  that  defendant  is  indebted  on  a  judgment, 
a  subsequent  allegation,  "  which  said  judgment 
is  still  in  force  and  unpaid,  as  this  deponent  be- 
lieves," will  not  vitiate.  Bland  v.  Drake,  1  Chit. 
165. 

An  affidavit  stating  that  the  defendant  is  in- 
debted  "  for  money  paid,  laid  out,  and  expended, 
and  wages  due  to  the  plaintiff  for  his  services  go 
board  the  defendant's  ship,"  is  sufficient,  without 
expressly  stating  that  the  debt  is  due  from  the 
defendant  Symons  v.  Andrews,  1  Marsh.  317; 
5  Taunt  752. 


Reference  to  Documents.'] — An  affidavit  by  a 
third  person,  that  defendant  is  justly  indebted  to 
plaintiff  in  certain  sums,  and  that  the  deponent 
is  more  strongly  and  better  assured  that  the  said 
sums  of  money  are  due,  by  means  of  deponent's 
having  transmitted  to  him,  and  in  his  custody, 
certain  documents : — Held  insufficient  Brown 
v.  Phepoe,  3  Dougl.  370. 

So,  a  statement  that  defendant "  is  indebted,  as 
appeared  by  an  account  stated  and  under  the  de- 
fendant's own  hand."    Anon.  1  Wils.  121. 

So,  that  he  is  indebted  in  a  certain  sum,  as 
appears  by  the  master's  allocatur.  Powell  v. 
Portherch,  2  T.  R.  55.  And  see  Fry  v.  Malcolm^ 
4  Taunt  705. 

So,  "that  the  defendant  is  indebted  in  20t, 
according  to  the  bill  delivered  by  the  plaintiff  to 
the  defendant"  Williams  v.  Jackson,  3  T.  R.  575. 

So,  that  defendant  is  indebted  on  a  bill  of  ex- 
change, as  "  appears  by  such  bilL"  Rollin  v. 
Mills,  1  Wils.  279  :  &  P.  Bright  v.  Furrier,  3 
Burr.  1687. 

So,  "as  appears  by  the  bond,  and  an  acknow- 
ledgment by  the  defendant"  Kelly  y.  Devenux* 
1  Wils.  339. 

So,  M  as  appears  by  agreement"  Jennings  v. 
Martin^  3  Burr.  1447. 

But  a  statement  that  defendant  was  indebted  ixt 
such  sum,  as  the  deponent  computes,  was  held 
sufficient    Moultby  v.  Richardson,  2  Burr.  1039: 

Executors.] — An  affidavit  by  an  executor, 
stating  the  debt  to  be  due,  "as  appears  by  the 
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tatar's  books,"  10  not  sufficient,  without  the  words 
"and  which  the  deponent  believes  to  be  true." 
Garnham  v.  Hammond,  2B.&P.  298 :  8.  P. 
Sheldon  v.  Baker,  1  T.  R.  83. 

So, "  is  appears  from  a  statement  made  from 
the  testator's  books  by  an  accountant  employed 
by  the  deponent,"  i»  insufficient  Rowney  v. 
Dean,  1  Price,  402. 

So,  if  the  clerk  of  a  testator  make  the  affida- 
vit  Etkringlon  v. ,  1  Tidd's  Prac  182. 

Bankrupts*  Assignees.] — In  an  action  by  assig- 
nees, an  affidavit  made  by  a  clerk  of  the  bank- 
rapt,  stating  that  the  defendant  is  indebted,  as 
appears  by  the  bankrupt's  books,  is  bad,  if  it  do 
not  state  the  deponent's  belief  that  the  debt  is 
doe.  Lnte  v.  Farley,  1  Chit  92 :  S.  P.  Ethring- 
ttm  v. ,  1  Tidd's  Prac  182. 

If  an  assignee  and  others  sue  jointly,  the 
former  may  hold  the  defendant  to  bail,  on  an 
affidavit,  u  as  appears  by  the  bankrupt's  books, 
and  as  the  deponent  believes."  Swayne  v.  Cram- 
mna\  4  T.  R.  176:  &  P.  Torma  v.  Edwards,  4 
Burr.  2283. 

Without  alleging  that  the  books  are  in  the  de- 
ponent's possession,  flatten  v.  Bristow,  11 
Moore,  504 

So,  an  affidavit  by  assignees,  stating  u  as  ap- 
pears to  them  by  the  last  examination  of  the 
bankrupt,  and  as  they  verily  believe,  and  that 
they  have  not  received  the  debt  or  any  part  of  it, 
bat  believe  it  to  be  still  due,"  is  sufficient  where 
the  bankrupt  had  refused  to  make  the  affidavit 
Barclay  v.  Hunt,  4  Burr.  1992. 

Bat  in  trover  by  assignees,  M  that  the  defend- 
ant possessed  himself  of  the  goods,  and  has  re- 
fined to  deliver  them,  and  has  converted  them  to 
his  own  use,  as  appears  by  the  books  of  account 
of  the  bankrupts,  and  by  the  letters  of  S.  (the 
agent),  and  letters  of"  plaintiffs,  as  the  deponent 
believes,"  was  holden  not  to  be  sufficiently  cer- 
tain to  shew  a  conversion.  Moiling  v.  BuckhoUz, 
2M.4S.  563. 


Foreign  Money  and  Claims.] — An  affidavit  on 
Irish  judgment  must  shew  the  value  of  Irish 
money.    Storie  v.  Bali,  3  Chit  16. 

An  affidavit  made  before  a  British  consul  in  a 
foreign  country,  stated  that  the  defendant  was  in- 
debted to  the  plaintiff  in  a  certain  number  of 
pounds  sterling : — Held,  by  three  justices,  that 
the  affidavit  was  insufficient,  inasmuch  as  it  did 
not  appear  with  certainty,  whether  the  defendant 
was  indebted  in  British  or  Irish  sterling  money. 
Abbott,  C.  J.  diss.  It  ought  to  have  said  "  pounds 
sterling  English."  Pickardo  v.  Machado,  7  D. 
&K.478;  4B.&C.886. 

An  affidavit  stating  that  defendant  was  in- 
debted to  plaintiff,  **  as  liquidator  of  an  estate 
duly  appointed  by  the  law  of  France,"  is  defec- 
tive for  not  shewing  that  plaintiff,  as  liquidator, 

by  the  law  of  France  entitled  to  sue.  Tenon 
r,  3  M.  &  R.  38;  8  B.  &  C.  638. 


of  that  country ;  concluding  with  a  statement, 
that  the  assignee  of  a  debt  may  sue  the  debtor 
according  to  the  laws  of  Holland,  u  as  deponent 
is  informed  and  believes ;"  is  sufficient  to  hold 
the  defendant  to  bail  in  this  country.  Scuerhop 
v.  Schmanuel,  4D.&R.  180. 


(b)  Defendant's  Benefit 

An  affidavit  for  goods  sold  and  delivered,  and 
materials  found  and  work  done  by  deponent  for 
the  defendant,  was  held  bad  for  not  stating  that 
the  goods  were  sold  and  delivered  to,  and  the 
work  done  for,  the  defendant  Young  v.  Garten, 
2M.&S.603:  S.P.Bellv.  Thrupp,  2  B.  &  A. 
596 :  1  Chit  331. 

But  an  affidavit,  which  stated  that  the  defen- 
dant was  indebted  "  for  the  hire  of  divers  carriages 
of  the  plaintiff  to  and  for  the  use  of  the  defen- 
dant," was  held  sufficient  without  stating  that 
they  were  hired  of  the  plaintiff,  or  by  whom  they 
were  hired.  Brown  v.  Gamier,  2  Marsh.  83 ;  6 
Taunt  389. 

And  it  is  sufficient  to  state  that  the  defendant 
is  indebted  "for  money  had  and  received  on  ac- 
count of  the  plaintiff,"  without  adding  received 
"  by  the  defendant"  Coppinger  v.  Beaton,  8  T. 
R.  338. 


An  affidavit  stating  that  A.  was  indebted  to  B. 
goods  sold  and  delivered  in  Holland,  and  that 
the  debt  was  assigned  to  C.  according  to  the  laws 


An  affidavit  that  defendant  was  indebted  to 
plaintiff  in  20/.,  for  money  lent  on  a  bill  of  ex- 
change, drawn  by  S.,  accepted  by  defendant,  and 
overdue  and  unpaid,  was  held  sufficient,  without 
saying  w  lent  to  defendant"  Bennett  v.  Dawson, 
4  Bing.  609 ;  1  M.  &  P.  594. 

An  affidavit  "for  money  paid,  laid  out,  and 
expended,  and  lent  and  advanced,  by  the  plaintiff 
to  the  defendant,  and  at  his  request,"  is  bad,  for 
not  distinctly  shewing  that  the  money  paid,  laid 
out,  and  expended,  was  so  paid,  &c,  to  the  use  of 
the  defendant,  and  at  his  request  Fricks  v. 
Poole,  4M.  &  R.  448;  9  B.  &  C.  543. 

An  affidavit,  that  "R.  Sutton  is  indebted  to 
plaintiff  for  money  paid  and  laid  out  to  the  use 
of  the  said  R.  Jackson :" — Held,  well  enough. 
Hughes  v.  Sutton,  3M.&S.  178. 

It  is  a  sufficient  statement  of  the  cause  of  ac- 
tion, that  it  is  for  the  use  and  occupation  of  pre- 
mises of  the  creditor,  and  if  the  statement  pro- 
ceed to  say,  "  as  tenant  thereof,"  it  is  no  objec- 
tion that  there  was  not  added,  "  to  the  creditor." 
Lee  v.  Sellwood,  9  Price,  322. 

An  affidavit,  for  work  and  labour  done  by  the 
plaintiff  for  the  defendant,  as  his  servant,  is  suffi- 
cient Bliss  v.  Atkins,  5  Taunt  756;  1  Marsh. 
317,  n.  

(c)  Defendant's  Request. 

Affidavits,  to  hold  to  bail,  for  money  paid  to 
the  use  of  the  defendant,  or  for  work  and  labour 
done,  shall  not  be  deemed  sufficient,  unless  they 
state  the  money  to  have  been  paid,  or  the  work 
and  labour  to  have  been  done,  at  the  request  of 
the  defendant  Reg.  Gen,  K.  B.,  C.  P.,  &  Ex., 
H.  T.,  2  W.  4, 1  DowL  P.  C.  184;  8  Bing.  289; 
1  M.  &,  Scott,  416;  3ft&  AdoL  375;  2  C.  & 
J.  170;  2  Tyr.341;  4  Bligb,N.&  594. 
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Since  the  rule,  it  has  been  held  that  an  affi- 
davit for  money  paid,  &c.  must  allege  that  the 
money  was  so  paid,  &c.  at  the  request  of  the  de- 
fendant Reeves  v.  Hucker,2  C.  Sl  J.  44;  2 
Tyr.  161 ;  1  Price's  P.  C.  137. 

An  affidavit  "for  money  paid,  laid  out,  and 
expended,  to  and  for  the  use  of  the  defendant," 
which  did  not  state  that  the  money  was  paid,  &c 
u  at  the  request'*  of  the  defendant,  was  held  bad. 
Marshall  v.  Davison,  2  Tyr.  315:  &  P.  contra, 
before  the  rule,  Eyre  v.  Hulton,  5  Taunt  704 ;  S. 
C.  nom.  HuUon  v.  Eyre,  1  Marsh.  315. 

So,  in  another  case,  in  K.  B.,  an  affidavit  for 
money  lent,  and  for  goods  sold  and  delivered,  and 
for  work  and  labour  done,  is  irregular  if  it  omit 
to  state  that  it  was  tt  at  the  instance  and  request 
of  the  defendant ;"  although  it  stated  that  it  was 
M  to  and  for  his  use,  and  on  his  behalf."  Durn- 
ford  v.  Messiter,  5  M.  &  S.  446. 

But  in  one  case  an  affidavit  for  work  done  for 
the  defendant,  without  adding  **  at  his  request," 
was  held  sufficient    Anon,  1  Chit  331. 

So,  in  another  case,  an  affidavit  for  money 
paid,  without  adding  "at  his  request,"  was  held 
sufficient  Pitt  v.  New,  3  M.  &  R  129 ;  8  B.  & 
C.  654. 

So,  in  C.  P.,  of  money  advanced  to  defendant, 
as  it  was  said  that  such  request  must  be  gener- 
ally inferred.  Berry  v.  Fernanda,  8  Moore, 
332 ;  1  Bing.  338. 

An  affidavit  stating  that  defendant  was  in- 
debted to  plaintiffs  in  130Z.  and  upwards  for  work 
and  labour  done,  and  for  paper  found  by  plain- 
tiffs and  their  servants,  in  and  about  the  print- 
ing of  a  certain  book  of  defendant,  and  at  his  re- 
quest, was  held  to  be  sufficient  to  shew  that  the 
work  was  done,  and  the  materials  found  for  the 
defendant  at  his  instance.  Gale  v.  Leckie,  6  M. 
&  S.  228. 

(d)  Agreements. 

Ordinarily.] — An  affidavit  on  articles  of  agree- 
ment should  state  the  consideration.  Walker  v. 
Gregory,  1  DowL  P.  C.  24 

Stating  "  that  the  defendant  was  indebted  in 
the  sum  of  10002.  upon  and  by  virtue  of  a  certain 
memorandum  in  writing,  bearing  date,  &c  and 
signed  by  the  defendant,  whereby  he  promised 
the  plaintiff  that,  when  he  returned  in  the  month 
of  March  or  April  then  next,  he  would  marry 
her,  or  pay  her  the  sum  of  10002V  without  shew- 
ing any  mutual  consideration  on  the  part  of  the 
plaintiff  to  sustain  the  defendant's  promise,  is 
insufficient,  as  the  court  can  take  nothing  by  in- 
tendment in  an  affidavit  of  debt  Maejherson 
v.  Lovie,  2  D.  &  R  69;  1  B.  &  C.  108. 

Stating  that  defendant  was  indebted  upon 
breach  of  articles,  bad,  as  too  general.  Anon*  I 
Tidd's  Prac  183. 

So,  stating  that  the  defendant  is  indebted  in  so 
much  upon  promises.  Cope  v.  Cooke,  2  Dougl. 
467. 

An  affidavit  stating  that  defendant  was  in- 
debted to  plaintiff  in  a  certain  sum,  under  a  deed 
by  which  defendant  had  covenanted  to  pay  cer- 


tain sums  "at  certain  times  and  on  certain 
events  now  past  and  happened" — was  held  suf- 
ficient Barnard  v.  Neville,  3  Bing.  126;  10 
Moore,  475. 

But,  an  affidavit  stating  that  defendant  was  in- 
debted to  plaintiff  so  much  "  for  interest  money, 
under  and  by  virtue  of  an  agreement,"  is  not 
sufficient    Brook  v.  Trist,  10  East,  358. 

It  is  not  sufficient  to  state  uthat  the  defen- 
dant was  indebted  for  money  lent  by  plaintiff  to 
defendant  for  the  use  of  another,  and  for  which 
the  defendant  promised  to  be  accountable  and  to 
repay,  or  cause  to  be  secured  to  the  plaintifiV 
&c,  it  not  appearing  in  the  affidavit  but  that 
the  money  had  been  secured  according  to  the 
agreement    Jacks  v.  Pemberton,  5  T.  R  559. 

An  affidavit  that  the  defendant  was  indebted 
in  10002.  "under  an  agreement  in  writing, 
whereby  the  defendant  undertook  to  pay  the 
plaintiff  the  balance  of  accounts,  &c,  which  said 
balance  is  still  due  and  unpaid,"  without  statins; 
that  the  balance  was  10002.,  was  held  to  be  de- 
fective.   Hatfield  v.  Linguard,  6  T.  R.  217. 

Stating  that  the  plaintiffs  bod  furnished  goods 
to  the  amount  of  20002.  to  one  N.,  for  whom  the 
defendant  undertook  to  be  answerable ;  that  N. 
hod  since  failed,  and  paid  4s.  in  the  pound  only ; 
and  that  10002.  remained  due  to  the  plaintiffs: — 
Held  sufficient  Collins  v.  Wallis,  11  Moore,  248. 

An  allegation  "that  the  defendant  was  in- 
debted in  a  certain  sum,  upon  and  by  virtue  of 
a  certain  charter-party  of  affreightment,  bearing 
date,  &c.  for  and  on  account  of  the  hire  of  a  cer- 
tain ship  called  the  S.,  let  to  hire  by  the  plaintiff 
to  the  defendant,  and  by  him  taken  for  a  certain 
voyage  from  the  port  of  L.  to  P.:"— was  held 
sufficiently  certain.  £3eeenv.MiGregor,8Msxm9 
107 ;  1  Bing.  242. 

Stating  that  the  defendant  was  indebted  to  the 
plaintiff  by  virtue  of  certain  articles  of  agreement, 
by  which  the  latter  agreed  to  sell,  and  the  former 
agreed  to  purchase  certain  lands,  and  that  the 
defendant  had  been  let  into  possession  in  pur- 
suance of  the  agreement,  is  insufficient,  without 
stating  that  a  conveyance  had  been  tendered  to 
the  defendant  Young  v.  Dowlman, 2Y.&J. 31. 

An  affidavit,  that  the  defendant  had  undertaken 
to  be  answerable  to  the  creditors  of  J.  and  W.  M. 
for  the  amount  of  the  debts  of  such  creditors,  on 
their,  the  creditors,  undertaking  not  to  issue  a 
commission  of  bankrupt  against  J.  and  W.  M. 
before  the  16th  of  August;  that  J.  and  W.  M. 
owed  plaintiffs  10002. ;  that  neither  plaintiffs,  nor, 
as  they  were  informed  and  believed,  any  other  of 
the  creditors  of  J.  and  W.  M.  sued  out  a  com- 
mission of  bankrupt  against  J.  and  W.  M.  before 
the  16th  of  August;  that  neither  J.  and  W.  9L, 
nor  defendant,  paid  plaintiffs  the  10002.  doe  to 
them  from  J.  and  W.  M.;  and  that  defendant 
owed  plaintiffs  10002.  upon  his  said  undertaking : 
— Held  insufficient,  the  undertaking  by  the  cre- 
ditors being  a  condition  precedent,  which  ought 
to  have  been  averred.  Elxoorthy  v.  Maunder,  5 
Bing.  295 ;  2  M.  &  P.  482. 

Where  a  plaintiff  seeks  to  hold  a  defendant  to 
bail  for  a  sum  of  money  to  which  he  allegos  he 
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ku  rendered  himself  liable  for  the  defendant*  he 
mast  shew  clearly  that  the  liability  has  been  in- 
carred.  Tbwmsend  v.  Barns,  1  Dowl.  P.  C.  562 ; 
St  C.  ot  J.  468:  8.  C.  not  &  P.  1  C.  &  M.  177. 

An  affidavit  stated  that  the  defendant  was  in- 
debted in  25L,  by  virtue  of  an  agreement,  where- 
by the  plaintiff  agreed  to  procure  a  lease  to  be 
granted  to  the  defendant,  and  the  defendant 
agreed  to  pay  the  plaintiff,  his  solicitor,  or  agent, 
251.  in  mil  for  his  share  or  proportion  of  the  costs 
and  eiprnac*  of  the  agreement,  and  of  the  lease 
and  counterpart,  and  of  a  proposal  to  be  laid  be- 
fore a  master  in  Chancery  for  a  grant  of  the 
lease;  the  lease  and  counterpart  being  to  be  pre- 
pared by  the  plaintiff's  solicitor;  and  that  the 
plaintiff  did  procure  a  lease  to  be  granted,  which 
was  prepared  by  the  plaintiff's  solicitor;  but  did 
not  state  that  the  plaintiff  had  paid  the  solicitor, 
or  had  himself  borne  or  incurred  the  expenses : 
— Held,  insufficient    Id. 


Where  there  is  a  Penalty.] — A  party  cannot  be 
held  to  bail  for  a  penalty,  but  only  for  the  sum 
secured  by  the  penalty.  Hatfield  v.  Linguard,  6 
T.  It  217. 

If  a  tenant  bind  himself  in  a  penalty  of  1002. 
for  performance  of  repairs  within  a  certain  time, 
the  court  will  not  permit  him  to  be  holden  to 
bail  for  the  1002.  upon  an  affidavit  which  does 
not  shew  in  what  respect,  and  to  what  amount 
he  has  violated  his  contract  Edwards  v.  Wil- 
5  Taunt  247. 


And  an  affidavit  for  stipulated  damages  for 
non-performance  of  an  agreement  must  state  a 
breach  of  the  agreement  Stinton  v.  Hughes,  6 
T.R.13. 

So,  an  affidavit  for  a  certain  sum  for  the  breach 
of  an  agreement,  must  shew  that  the  sum  de- 
manded is  stipulated  damages,  and  not  merely  a 
penalty.     Wildeyv.  Thornton,  2  East,  409. 

(c)  Awards. 

An  affidavit  of  debt  on  an  award  ought  to  state 
the  fact  of  the  submission  to,  and  the  making  of, 
the  award,  and  that  the  money  was  due  at  a  day 
now  past    Anon.  1  DowL  P.  C.  5. 

Where  there  was  a  submission  to  two  arbitra- 
tors, with  power  to  them  to  name  an  umpire,  if 
they  could  not  agree,  so  as  the  umpire  made  his 
award  on  or  before  a  certain  additional  day,  and 
the  arbitrators  having  named  an /umpire  who 
made  an  award  in  the  plaintiff's  favour,  but  after 
the  time  limited  had  expired,  and  the  plaintiff 
held  the  defendant  to  bail,  without  stating  in  his 
affidavit  the  foot  of  the  time  having  expired : — 
Held,  that  the  defendant  was  not  entitled  to  be 
discharged  on  filing  common  bail.  Masel  v. 
jfnge£,6D.  &  R.  15. 

An  affidavit  on  an  award,  directing  money  to 
be  paid  by  defendant  to  pin  in  tiff  upon  demand, 
not  alleging  a  demand,  is  insufficient  Driver 
v.  Hood,  1  M.  ct  R.  324;  7  B.  &  C.  494. 

But  an  affidavit  u  for  damages  awarded,  and 
for  costs  and  expenses  taxed  and  allowed,"  is 
awflWiffitry  certain;  for,  it  will  be  inferred  that 

VOL.  I.  T 


the  award  and  taxation  are  such  as  will  support 
the  action.    Jenkins  v.  Law,  1  B.  &  P.  365. 

(/)  Bills  and  Notes. 

Must  state  Tenor  of  Instrument]--- Affidavits 
on  bills  and  notes  must  state  the  tenor  of  the 
instrument:  therefore,  a  statement  that  the  debt 
was  due  u  upon  a  certain  instrument  called  a  bill 
of  exchange,"  without  further  stating  the  tenor 
of  the  bill,  was  held  bad.  Dewsbury  v.  Willis, 
APCleL  366. 

So,  stating  "that  defendant  is  indebted  to 
plaintiff  in  4502.,  as  indorsee  of  a  promissory  note 
made  by  defendant,"  without  stating  the  date  of 
the  note,  or  that  it  was  payable  on  demand,  is 
insufficient    Jackson  v.  Yate,  2  M.  &  S.  148. 

It  is  not  necessary  to  express  the  sum  for 
which  the  bill  was  drawn.    Hanley  v.  Morgan, 

1  DowL  P.  C.  322;  2  C.  &  J.  331:  8.  P.  Lewis 
v.  Gompertz,  1  DowL  P.  C.  319 ;  2  C.  &  J.  352  j 

2  Tyr.  317. 

Stating  "  that  defendant  was  indebted  to  plain- 
tiff on  a  bill  drawn  by  M.  D.  upon  and  accepted 
by  defendant,  and  indorsed  by  M.  D.  to  the 
plaintiff,"  without  saying  that  the  bill  was  drawn 
payable  to  order : — Held,  sufficient  Hughes  t. 
Brett,  6  Bing.  239;  3  M.  &  P.  566. 

Certainty  required.] — Stating  that  the  defen- 
dant was  indebted  to  the  plaintiff  in  a  certain 
sum  upon  the  balance  of  a  bill  of  exchange, 
drawn  by  the  plaintiff  upon  and  accepted  by  the 
defendant,  and  due  at  a  day  past,  is  sufficient 
Walmsley  v.  Dibdin,  4  M.  &,  P.  10. 

So,  a  statement  that  the  debt  arose  M  on  a  bill 
of  exchange  or  order  for,  &c~,"  drawn  by  A. 
upon,  and  accepted  by  the  defendant,  payable  to 
the  plaintiff,  was  sufficient  WUks  v.  Adcoek,  8 
T.  R.  27. 

So,  stating  u  that  W.  C.  is  justly  and  truly  in- 
debted in  442.  lis.,  being  the  amount  of  a  certain 
inland  bill  of  exchange  drawn  by  the  said  W. 
C.  on  this  deponent,  and  by  him  accepted  for  the 
honour  of  the  said  W.C.,  payable  to  the  order  of 
the  said  W.  C.  at  a  day  now  post,  and  which  said 
bill  of  exchange  was  paid  by  this  deponent,"  dis- 
closes a  sufficient  cause  of  action.  Brooks  v. 
Clarke,  2  D.  &  R.  148. 

So,  a  statement  that  B.  was  indebted,  "  as  the 
acceptor  of  a  certain  bill  of  exchange,  bearing 
date,  dec,  drawn  by  A.,  for  a  valuable  considera- 
tion on,  and  accepted  by  B.,  payable  at  two 
months  after  the  date  thereof,  and  due  at  a  day  * 
now  passed,"  was  held  sufficient  Warmsley  v. 
Macey,  2  B.  &  B  338 ;  5  Moore,  52. 

So,  affidavits  by  A.  B.  stating  C.  D.  to  be  u  just- 
ly and  truly  indebted  to  this  deponent  in  a  certain 
sum,  as  indorsee  of  bills  of  exchange  drawn  by 
E.  F.  upon,  and  accepted  by  C.  Dn  payable  to 
the  order  of  the  said  E.  F.  at  a  certain  day  now 
passed,  and  indorsed  to  this  deponent ;"  and  by 
A.  B.  stating  6.  H.  to  be  u  justly  and  truly  in- 
debted to  this  deponent  in  a  certain  sum,  as  in- 
dorsee of  a  certain  bill  of  exchange,  drawn  by 
'  E.  F.  upon,  and  accepted  by  the  said  6.  H.,  pay- 
able to  the  order  of  the  said  E.  F.  at  a  certain 
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day  now  parti  Held,  to  contain  a  sufficient  de- 
scription of  the  respective  debts  of  CI  D.  and 
G.  H.  Lamb  v.  Neweombe,  2B.&B.  343;  5 
Moore,  14 

Stating  that  R  8^  H.  A^  R  R,  and  B.  S.  were 
jointly  indebted  to  the  plaintiff  on  a  bill  of  ex- 
change u  accepted  (in  the  name  and  firm  of  A. 
&  Co.)  by  the  said  R  &,  H.  A.,  R  R,and  R  S., 
or  one  of  them:" — Held*  insufficient  Harmer 
v.  Ashby,  10  Moore,  323. 


Must  show  that  it is  due.] — It  is  necessary  to 
state  when  the  bill  or  note  is  payable,  or  that  it 
is  overdue.  Kirk  v.  Almond,  1  DowL  P.  C.  318; 
2C.&J.354;  2Tyr.316:  &  P.  BUI  v.  Roger; 
12  Price,  194;  Jackson  v.  Yate,  2  M.  &,  S.  14a 

An  affidavit  against  the  acceptor  of  a  bill,  most 
shew  that  the  bul  was  due.  Holcombe  v.  Lamb- 
kin, 2  M.  &  &  475:  &  P.  Edwards  v.  Dick,  3 
R&A.495. 

So,  held  also,  in  C.  P.,  upon  an  affidavit  which 
also  contained  other  causes  of  action ;  and  the 
court  refused  a  supplemental  affidavit  Sands 
v.  Graham,  4  Moore,  18. 

But  the  actual  day  when  due  need  not  be 
stated.    EUtone  v,  Mortlake,  1  Chit  648. 

Stating  "that  the  defendant  was  indebted  in  a 
certain  sum,  as  indorsee  of  a  bill  drawn  by  E.  F. 
upon,  and  accepted  by  the  defendant,  payable  to 
the  order  of  £.  F.  at  a  day  then  past,"  is  equally 
sufficient  and  certain.  Lamb  v.  Edwards,  5 
Moore,  14;  2  R  &  R  343. 

In  C.  P.,  in  one  case,  an  affidavit  which  stated 
the  defendant  to  be  indebted  as  indorsee  of  a  bill 
of  exchange,  without  alleging  the  bill  to  have  be- 
come due,  was  held  sufficient  Davison  v.  March, 

1  N.  R  157.  

Must  shew  Title  to  sue.] — An  affidavit  on  bills 
or  notes  must  shew  how  the  plaintiff  became  en- 
titled to  recover  upon  them.  Balbi  v.  BaUey,  1 
Marsh.  424;  6  Taunt  25. 

In  an  affidavit  by  an  indorsee  of  a  bill,  it  must 
be  stated  by  whom  the  bill  was  indorsed ;  it  is 
insufficient  to  state  that  the  bill  was  duly  in- 
dorsed.   Lewis  v.  Oompertz,  1  DowL  P.  C.  319 ; 

2  C.  &  J.  352;  2  Tyr.  317:  &  P.  WooUey  v. 
Escudier,  2  M.  &  Scott,  392. 

Thus,  an  affidavit  which  stated  that  the  defen- 
dant was  indebted  to  the  plaintiff  upon  a  promis- 
sory note  for  10,0002.,  drawn  in  favour  of  Inglis, 
(  EUice,  &  Co.,  and  duly  indorsed  to  the  plaintiff, 
was  held  insufficient,  because  it  did  not  state  any 
indorsement  from  the  payee  (the  defendant)  to 
the  plaintiff.  M  Taggart  v.  EUice,  4  Bing.  114 ; 
12  Moore,  326. 

So,  an  affidavit  on  a  promissory  note  should 
state,  that  the  holder  is  payee  or  indorsee.  Bill 
v.  Rogers,  12  Price,  194. 

Statin*  that  the  defendant  is  indebted,  as  in- 
dorsee of  a  bill  of  exchange,  drawn  by  one  T.  W. 
at  a  day  now  past,  is  not  sufficient  without  stat- 
ing in  what  character  the  defendant  became  lia- 
ble. Humphries  v.  Williams,  2  Marsh.  231:  & 
C.  nam.  Ummfhria  v.  Winslow,  6  Taunt  531. 


Nor  is  a  statement  that  the  defendant  is 
debted  M  on  a  bill  of  exchange,  drawn  by  the 
fendsnt,  upon,  and  accepted  by  A.  R ;  and 
another  drawn  by  the  plaintiff,  upon,  and 
cepted  by  the  defendant  ;M  without  statin?  the 
dates  of  the  bills,  or  that  they  were  due  ana  un- 
paid. Semble,  that  it  is  not  necessary,  in  such 
case,  to  state  the  character  in  which  the  plaint  iff 
is  entitled  to  sue  upon  them.  Machu  v.  Fraoer% 
2  Marsh.  483;  7  Taunt  171. 

But,  in  one  case,  an  affidavit  rtating  that  the 
defendant  was  indebted  to  the  plaintiff  on  a  bill 
of  exchange,  payable  to  a  third  person  at  a  day 
now  past,  was  held  sufficient,  without  shewing' 
the  connection  between  the  payee  and  the  plain- 
tiff    EUtone  v.  Mortlake,  1  Chit  64a 

So,  a  statement  that  the  defendant  was  tt  just- 
ly indebted  to  the  plaintiff  in  100L,  upon  and  by 
virtue  of  a  certain  bill  of  exchange  drawn  by  the 
defendant,  and  long  since  due  and  unpaid,"  wu 
held  sufficient,  without  stating  in  what  character 
the  bill  was  due  to  the  plaintiff,  whether  as  payee 
or  indorsee.  Bradshaw  v.  Saddington,  7  East, 
94;  3  Smith,  117. 

In  an  action  by  indorsee  against  drawer,  the 
affidavit  must  allege  the  default  of  the  accentor. 
Buekworth  v.  Levy,  7  Bing.  251 ;  5  M.  &  P.  23; 
1  DowL  P.  C.  211 :  &  P.  Cross  v.  Morgan,  1 
Dowl.  P.  C.  122;  Banting  v.  Jadis,  1  DowL  P. 
C.  445. 


(g)  Bonds. 

An  affidavit  on  a  bond  must  shew  that  the 
bond  is  due  and  payable  at  the  time  of  the  ar- 
rest   Smith  v.  Kendal,  7  D.  &  R  232. 

A  statement  "that  defendant  is  indebted  to 
plaintiff  in  60002.  upon  a  bond,  bearing  date,  dec 
and  made  and  entered  into  by  defendant  to  plain* 
tiff  in  the  penal  sum  of  25,0001,"  without  shew- 
ing  the  condition  of  the  bond,  is  insufficient. 
Bosanquet  v.  Fillis,  4M.&S.  330. 

An  affidavit,  stating  the  defendant  to  be  in- 
debted to  the  plaintiff  generally,  on  a  bond  con- 
ditioned for  the  performance  of  an  award,  which 
award  directed  one  E.  F.  to  pay  a  sum  of  money 
on  demand :  was  held  defective,  as  it  did  not  ap- 
pear how  the  defendant  was  indebted,  and  that 
no  demand  was  expressed  to  have  been  made  on 
E.  F.  for  payment  Armstrong  v.  Stratum,  1 
Moore,  110 ;  7  Taunt  405. 

But  a  statement  that  the  defendant  was  indebt- 
ed, u  for  principal  and  interest  due  on  a  bond,** 
was  held  sufficient  to  express  that  such  bond  was 
conditioned  for  the  payment  of  money,  without 
setting  forth  the  condition.  Byland  v.  King,  1 
Moore,  24 ;  7  Taunt  275. 

A  bond  was  given  conditioned  for  the  payment 
of  bills  of  exchange  drawn  in  England  on  A.  in 
the  East  Indies,  in  case  such  bills  should  be  re- 
turned to  England  protested  for  non-payment. 
The  affidavit,  after  stating  **  that  he  was  indebt- 
ed to  the  deponent  in  a  certain  sum,"  stated  also 
the  condition  of  the  bond,  and  "that  the  said 
bills  were  not  paid  to  his  knowledge  or  belief  hi 
India,  or  elsewhere;  but  that  they  were  protest 
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edfbr  non-acceptance  in  India,  and  were  artill 
unpaid."  It  wan  no  objection  in  this  affidavit, 
that  it  was  stated  that  the  bills  were  unpaid  to 
the  knowledge  and  belief  of  the  plaintiff;  but  it 
was  bad,  because  it  introduced  a  new  term,  not 
mentioned  in  the  condition  of  the  bond,  viz.  a 
protest  for  non-acceptance.  Hobson  v.  Campbell, 
1  H  Black.  245. 

The  affidavit  must  shew  that  the  number  of 
defaults  in  payment  amounts  to  20/.  Chomber$ 
v.  Ward,  1  DowL  P.  C.  139. 

(a)  Goods. 

An  affidavit  for  goods  sold  must  state  that  they 
were  delivered  as  well  as  sold.  Loisoda  v.  Mo- 
fvawpft,  8  Moore,  366 :  S.  C.  nom.  Lascar  v. 
Msnmepk,  1  Bing.  357. 

TTierefbre  a  defendant  cannot  be  held  to  bail 
on  an  affidavit  stating,  that  he'  is  indebted  for 
goods  *  bargained  and  sold,"  without  saying  also 
-  delivered."  Hopkins  v.  Vaughan,  12  East,  398 : 
&  I».  Belt  v.  Thrupp,  2  B.  &,  A.  596 ;  1  Chit  331. 

It  must  also  state  that  they  were  sold  by  the 
pfaintiffi  Per*esv.iSroem,7  Bast,  194;  3 Smith, 
939:  &  P.  Taylor  v.  Forbes,  11  East,  315;  Ca- 
tiros?  v.  Hsgger,  8  East,  106.  ilium.  1  Chit  331. 

It  is  not  sufficient  to  state  the  debt  to  be  for 
goods  sold  and  appraised  to  the  defendants,  with- 
out saying  u  by  the  plaintiff!"  Fatten  v.  Ellis, 
1  Marsh.  535 ;  6  Taunt  192. 

It  is  necessary  to  allege  that  (he  goods  were 
sold  and  delivered  to  the  defendant,  as  well  as  by 
thepfcuntiffi    SntUv.  Anderson,  3  M.bF.2&i. 


Stating  that  the  defendant  is  indebted  "for 
goods  sold  and  delivered  by  the  plaintiff  to  the 
defendant,"  has  been  held  sufficient,  though  it 
omit  to  add  "at  his  request"  Rowley  v.  Bay- 
ley,  11  Moore,  383. 

(i)  Honey. 

In  an  affidavit  for  a  certain  sum  of  "money 
had  and  received,"  and  "  money  lent,"  H  is  not 
necessary  to  distinguish  how  much  is  due  on 
tmrh  account.  Hague  v.  Levi,  1  DowL  P.  C.  720; 
9  Bin*  595 ;  2  M.  Sl  Scott,  729. 

Statins;  that  the  defendant  is  indebted  in  10001. 
"en  balance  of  account  for  money  paid,  laid  out, 
and  expended  by  the  plaintiff  to  and  for  defen- 
dant, and  at  his  request,  and  for  money  had  and 
received  by  the  defendant  for  the  plaintiff  and 
for  interest  of  monies  due  by  the  defendant  to 
the  plaintiff;'*  is  not  sufficiently  certain.  Visger 
v.  Deiegol,  2  B.  &,  AdoL571;  1  DowL  P.  C.  333. 

Staling  "that  B.  owed  to  A.  so  much  money, 
laid  out  and  expended,  and  upon  the  balance  of 
account,"  was  held  insufficient  Eicke  v.  Evans, 
2  Chit  15. 

Stating  that  the  defendant  was  indebted  to  the 
plaintiff  M  as  secietary  to  a  tontine  society,"  for 
money  had  and  received  uto  his  use,**  was  held 
bad  tor  uncertainty.  Wkitchurch  v.  Whiting,  3 
797. 


(j)  Statutes. 
thai  an  affidavit  on  a  penal  statute 


should  specify  the  nature  of  the  offence,  and  aver 
that  the  defendant  has  incurred  the  forfeiture ; 
but  the  offence  need  not  be  described  circum- 
stantially ;  nor  is  the  plaintiff  obliged  to  swear, 
that  the  defendant  is  indebted  to  him  to  the 
amount  of  the  penalty,  Davis  v.  Maxxinghi,  1 
T.  R.  705. 

If  an  affidavit  for  a  penalty  on  a  statute  mis- 
take the  year  in  which  the  statute  was  passed,  it 
is  a  fetal  objection,  although  the  title  of  the  act 
be  properly  set  forth.     Watson  v.  Shaw,  2  T.  R. 

Cases  of  affidavit  for  penalties  for  unlawful 
insurances  under  the  lottery  act  27  Geo.  3,  c  1. 
Davis  v.  Mazzinghi,  1 T.  R.  705 ;  Watson  v.  Shaw, 

2  T.  R.  654;  Holland  v.  Bothmar,  4  T.  R.  228 ; 
Pritchett  v.  Cross,  2  H.  Black.  17 ;  Rex  v.  Decker, 

3  Anst  862. 


(*)  Trover. 

In  C.  P.  held  that  on  affidavit  that  the  de- 
fendant "  was  indebted  to  the  plaintiff  in  trover," 
is  bad.    Hubbard  v.  Pacheco,  1  H.  Black.  219. 

So,  stating  "that  the  plaintiff's  cause  of  ac- 
tion against  the  defendant  was  for  converting 
and  disposing  of  divers  goods  of  the  plaintiff  of 
the  value  of  250/.,  which  he  refused  to  deliver, 
though  the  plaintiff  had  demanded  the  same,  and 
that  neither  the  defendant  nor  any  person  on  his 
behalf  had  offered  to  pay  to  the  plaintiff  the  250J. 
or  the  value  of  the  goods,"  was  holden  to  be  in- 
sufficient    WooUey  v.  Thomas,  7  T.  It  550. 

So,  "that  the  defendant  had  possessed  him- 
self of  certain  goods  of  the  plaintiff,  and  of  other 
persons,"  was  held  bod  for  uncertainty.  Anon. 
1  Tidd's  Prac  186. 

So,  an  affidavit  in  trover  for  a  bill  of  exchange, 
is  bod,  if  it  do  not  state  that  the  bill  remains  un- 
paid.   Clarke  v.  Cawthome,  7  T.  R.  321. 


But  held,  "that  the  defendants  have 
ed  themselves  of  divers  goods  belonging  to  the 
plaintiff,  and  have  refused  to  deliver  them  up, 
and  that  they  or  some  of  them  have  converted 
and  disposed  of  them  to  their  own  use,"  was  suf- 
ficient   Charter  v.  Jacques,  Cowp.  529. 

So,  an  affidavit  that  defendant  was  indebted  to 
plaintiff  in  1031.  for  goods,  which  defendant  con- 
verted to  his  own  use,  was  held  sufficient  to  hold 
a  custom-house  officer  to  boil  in  trover.  Enmer- 
son  v.  Hawkins,  1  Wils.  335. 

(Z)  Assignment  of  Choses  m  Action. 

An*  assignee  of  a  bond  may  make  an  affidavit 
without  joining  the  assignor.  Anon.  1  Chit  58 : 
SL  P.  Byland  v.  King,  I  Moore,  24 ;  7  Taunt  275. 

A  co-assignee  of  a  debt  arising  out  of  bills  of 
exchange  in  his  own  possession  may  hold  the  de- 
fendant to  bail  on  his  own  affidavit;  swearing 
positively  as  to  all  the  facts  required  which  are 
within  his  own  knowledge,  and  to  the  best  of  his 
knowledge  and  belief  as  to  such  as  are  within 
the  knowledge  of  his  principal  and  co-assignees. 
CressweU  v.  LoveU,  8  T.  R.  418. 
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An  affidavit  shewing  that,  "at  the  time  of  the 
assignment  thereinafter  mentioned,  the  defendant 
was  indebted  to  plaintiff  on  a  bill,  and  that  the  lat- 
ter afterwards  assigned  the  debt  by  indenture  to 
third  persons  in  trust,  one  of  whom  then  deposed, 
that,  at  the  time  of  the  affidavit  being  made,  the  de- 
fendant was  indebted  to  the  trustees  as  such  trus- 
tees and  assignees  as  aforesaid:" — Held,  insuffi- 
cient, because  it  did  not  deny  that  the  debt  had 
been  satisfied  to  the  plaintiff  between  the  assign- 
ment and  the  time  of  the  affidavit  being  made. 
Mann  v.  Sheriff,  2  B.  &  P.  355. 

But  a  supplemental  affidavit  was  allowed.  Id. 

In  an  action  on  a  bond  at  the  suit  of  the  obligee, 
for  the  benefit  of  the  assignee,  against  the  obli- 
gor, the  affidavit  was  made  jointly  by  the  plain- 
tiff (the  obligee)  and  the  assignee,  the  former 
swearing  that  a  certain  sum  was  due  for  principal 
and  interest  on  the  bond,  and  that  he  had  as- 
signed it  to  the  latter ;  and  the  latter,  that  the  sum 
due  on  the  bond  still  remained  unpaid,  and  due 
and  owing  to  him  as  assignee : — Held,  sufficient. 
Fairman  v.  Farquharson,  1  M .  &  P.  179. 


8.  Defects  in. 

Clerical  Errors.] — An  affidavit  was  held  good 
although  the  word  u  oath**  was  omitted,  it  being 
"maketh  that  B.  is  indebted,*'  instead  of  "  mak- 
eth  oath.'*    Anon.  Lofft,  85. 

But  considered  bad  where  the  mistake  was  "  in** 
indebted,  instead  of4*  is**  indebted.  Reeks  v.  Gro- 
neman,  2  Wils.  224. 

An  affidavit  under  a  judge's  order  disclosing 
circumstances  which  shew  that  the  plaintiff  has 
been  damnified  to  such  an  amount,  is  sufficient, 
although  it  improperly  state  that  the  defendant 
was  indebted  to  that  amount,  and  disclose  the 
special  circumstances.  Jmlay  v.  EUefsen,  2 
East,  453. 

Taking  advantage  of.] — In  K.  B.  the  affidavit 
to  hold  to  bail  is  part  of  the  process  to  bring  the 
defendant  into  court ;  any  irregularity  in  it  must 
be  taken  advantage  of  in  the  first  instance ;  and 
is  waved  by  the  defendant's  putting  in  bail. 
D  Argent  v.  Vivant,  1  East,  330. 

Objections  must  be  made  in  a  reasonable  time 
after  the  error  committed.  Desborough  v.  Cop- 
finger,  8  T.  R.77 ;  1  East,  19,  c 

Therefore  not  after  plea.  Levy  v.  Dupont,  7 
T.  R.376,n. 

Nor  will  the  court  admit  any  objection  after 
notice  of  executing  a  writ  of  inquiry  on  a  judg- 
ment by  default  Desborough  v.  Coppinger,  8 
T.  R.77;  1  East,  19,  (c). 

Nor  after  putting  in  bail.  D' Argent  v.  Vivant, 

1  East,  330. 

Nor  if  bail  above  has  been  put  in  and  perfect- 
ed. Chapman  v.  Snow,  1  B.  &  P.  132:  S.  P. 
Jones  v.  Price,  1  East,  81 ;  Reeves  v.  Hucker,  2 
Tyr.  161 ;  2  C.  &  J.  44 ;  1  Price's  P.  C.  137. 

Nor  after  the  time  for  putting  in  bail  above 
has  elapsed.     Tucker  v.  CoUgatc,2C.  &  J.  489 ; 

2  Tyr.  496;  1  Dowl.  P.  C.  574. 


Nor  after  the  defendant  has  given  boil  to  the 
sheriff,  and  bail  to  the  action,  who  have  rendered 
Mm.    Shawman  v.  Whalley,  6  Taunt  185. 

If  a  defendant,  on  being  informed  that  a  bail- 
able writ  has  been  issued  against  him,  volunta- 
rily give  a  bail  bond,  he  cannot  afterwards  object 
to  the  insufficiency  of  the  affidavit  JNorton  ▼• 
Danvers,  7  T.  R.  375. 

But  where  several  persons  have  separately  in- 
curred penalties  for  printing  illegal  schemes  of 
the  lottery,  a  separate  affidavit  must  be  made  and 
filed  against  each  of  them ;  and  if  they  be  all  join- 
ed in  one  affidavit,  the  irregularity  is  not  waved 
by  their  putting  in  bail;  but  the  court,  on  mo- 
tion, will  stay  the  proceedings  against  all  of  them. 
Goodwin  v.  Parry,  4T.R.  577. 

And  taking  steps  in  a  cause  does  not  wave  the 
irregularity  of  joining  as  defendants  two  persons 
in  one  affidavit  on  one  stamp,  who  are  liable  to 
the  plaintiff  in  different  capacities  (as  maker  and 
indorser  of  a  note).  Hussey  v.  Wilson,  5T.  R. 
254 

An  affidavit  stated  that  the  debt  arose  on  "  a 
bill  of  exchange  or  order  for,*'  &c,  drawn  by  A. 
upon,  and  accepted  by  the  defendant,  payable  to 
the  plaintiff;  and  upon  the  affidavit  alone  the 
court  refused  to  order  the  bail  bond  to  be  de- 
livered up :  but  the  instrument  declared  upon,  ap- 
pearing, not  to  be  a  bill  of  exchange,  the  court 
on  reading  the  affidavit  and  the  declaration,  or- 
dered the  bail  bond  to  be  given  up,  on  the  defen- 
dant's filing  common  bail.  WUks  v.  Adcock,  8 
T.  R.  27. 

If  an  affidavit  state  two  sums  of  money  to  be 
due  from  the  defendant  to  two  plainttffit,  though 
only  one  writ  be  sued  out  on  it,  the  court  will  set 
aside  the  proceedings  on  that  one  writ  Exeterf 
(Dean,  $c.)  v.  SeageU,  6  T.  R.  688. 

Where  an  affidavit  for  several  causes  is  de- 
fective as  to  some  of  them,  it  will  be  bad  in  toto, 
so  as  to  entitle  the  defendant  to  be  discharged 
out  of  custody  on  filing  common  bail.  Baker  v. 
Wills,  1  C.  &  M.  238;  1  Dowl  P.  C.  631. 

Thus,  if  an  affidavit  on  several  promissory  notes 
is  defective  as  to  some  of  them,  the  court  will 
discharge  the  defendant  on  filing  common  bail, 
and  will  not  order  bail  to  be  taken  to  the  amount 
of  the  note,  as  to  which  the  affidavit  is  sufficient. 
Kirk  v.  Almond,  1  Dowl.  P.  a  318;  2  C.  &  J. 
354;  2  Tyr.  316. 

9.  Supplemental  Affidavits. 

It  was  the  invariable  practice  in  K.  B.  not  to 
allow  defects  to  be  supplied  by  supplementary 
affidavits.  Jacks  v.  Pemberton,  5T.R.  552  ; 
Moiling  v.  Buckholtz,2  M.  &  S.  563. 

But  this  rule  was  relaxed  in  C.  P.;  and  sup- 
plemental affidavits  were  in  many  instances  re- 
ceived in  that  court,  when  the  court  chose  to  ex- 
ercise their  discretion  upon  the  subject,  but  they 
always  said  such  discretion  should  be  very  spar- 
ingly exercised.  Armstrong  v.  Stratum,  7  Taunt. 
405;  1  Moore,  110. 

Now,  however,  by  a  general  rule  of  all  the 
courts,  no  supplemental  affidavit  shall  be  allowed 
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to  toppiy  my  deficiency  in  the  affidavit  to  hold 
to  foil.  Reg.  Gen.  K.  B.,  C.  P.,  and  Exch.  Hil. 
Term,  2  Will  4;  1  Dowl.  P.  C.  184;  8  Bing. 
989;  1M.&  Scott,  416;  3  B.&  Adol.375;  2C. 
&  J.  170;  2  Tyr.  342;  4  Bligh,  N.  S.  594. 

It  will,  therefore,  be  necessary  in  this  place 
only  to  refer  shortly  to  the  cases  which  have 
been  decided  on  the  subject  of  the  reception  or 
rejection  of  supplemental  affidavits : — 

Allowed  in  C  P.  in  Garnhom  v.  Hammond,  2 
RAP.  2*8;  Roche  v.  Carey,  2  W.  Black.  850 ; 
Jlswa  v.  S*eri/F,  2  B.&,  P.  355;  Hobson  v.  Camp. 
WU  H. Black. 245;  Lawson  v.MDonald,  2  fc 
A,  P.  590. 

Refused  in  Fenton  v.  Ellis,  1  Marsh.  535;  6 
Taunt  192;  Macku  v.  Fraser,  7  Taunt  171; 
Armstrong  v.  SttaUon,  1  Moore,  110;  7  Taunt 
405;  Howard  v.  Brown,  4  Bing.  393;  Green  v. 
Renshaw,  1  R  &  P.  227;  Sands  v.  Graham,  4 
Moore,  1& 


10.  Contradictory  Affidavit*. 

A  counter  affidavit  to  contradict  or  do  away 
the  effect  of  an  affidavit  to  hold  to  bail  on  the 
merits,  is  not  allowed ;  but  there  have  been  cases 
in  which  the  courts  of  law  have  permitted  an  ex- 
ph nation  of  the  circumstances  by  the  affidavit  of 
the  defendant,  particularly  between  foreigners, 
and  upon  foreign  transactions;  and,  where  an 
abase  of  the  process  appeared,  they  have  direct- 
ed common  bail  to  be  filed.  D'Carrieu  v. 
GsJeime,  4  Ves.  jun.  590. 

But  though  such  counter  affidavit  might  be  re- 
ceived to  shew  that  the  defendant  had  been  be- 
fore  balden  to  bail  for  the  same  cause  of  action ; 
yet  it  will  not  avail  to  shew  that  he  was  before 
so  hoJden  to  bail  in  a  foreign  country,  hnlay  v. 
JBUefmm,  2  East,  543. 

A  rule  nisi  to  discharge  the  defendant  out  of 
custody  on  filing  common  bail,  was  granted  by 
K.  R  where  the  debt  sworn  to  was  600/.  on  the 
balance  of  an  account,  and  a  counter  affidavit  had 
been  made  on  the  part  of  the  defendant,  that  the 
account  had  been  settled  at  a  much  smaller  sum. 
Jmekoou  v.  Tomkins,  2  Chit  20. 

An  affidavit  that  plaintiff  is  a  transported  felon, 
cannot  be  read  in  answer  to  an  affidavit  to  hold  to 
bail  made  by  a  competent  agent  Anon.  1  Chit  1 65. 

Nor  will  a  counter  affidavit  be  allowed  to  les- 
sen the  bail  in  an  action  for  an  assault  Smith 
v.  /baser,  1  W.  Black.  192. 

Ia  a  recent  case,  an  affidavit  made  and  tender- 
ed by  a  defendant  in  support  of  a  motion  to  set 
an  affidavit  of  debt,  stating  that  nothing 
in  feet  due  from  him  to  the  plaintiff,  was 
rejected  as   inadmissible.     Bill  v. 
12  Price,  194. 


11.  Negative  of  Tender. 

Bjy  the  statute  for  the  resumption  of  cash  pay- 
its,  the  bank  restriction  acts,  by  which  a  tender 
of  the  Bank  of  England  was  made  suffi- 
to  prevent  an  arrest,  were  repealed ;  it  is  not 
therefore  necessary  to  negative  a  tender  of 
the  debt  in  Bank  of  England  notes,  as  was  the 


case  when  the  restriction  acts  were  in  operation. 
In  consequence  of  the  change  effected  by  the 
statute,  the  cases  decided  upon  the  sufficiency  of 
the  tender  have  become  nugatory;  and  it  has 
been  thought  better  to  omit  the  substance  of  this 
class  of  cases,  and  quite  sufficient  to  arrange 
them  in  a  tabular  form,  so  that  they  may  be  re- 
ferred to  if  thought  necessary. 

If  the  affidavit  of  debt  to  hold  to  bail  omitted 
wholly  to  negative  the  tender  of  the  debt  in 
bank  notes,  the  defendant  was  entitled  to  be  dis- 
charged upon  filing  common  boil ;  but  a  mere 
slip  or  defect  in  the  manner  of  denying  such  a 
tender  was  aided  by  the  statute  43  Geo.  3,  c  18. 
Wood v.Jenkins, 2 Smith,  156:  &P.lChitl61,n. 

Sum  tendered.] — 
Maylin  v.  Townsend,  2  East,  1. 
Sumons  v.  Andrews,  1  Marsh.  317 ;  5  Taunt  751. 
Ford  v.  Lover,  3  East,  110. 
Jennings  v.  Mitchell,  1  East,  17. 
Anon.  1  Tidd's  Prac  188. 
Fowler  v.  Morton,  2  B.  At  P.  48. 

Person  by  or  to  whom  Tender  made.] 
Wyatt  v.  Smee,  1  B.  &  P.  344. 
Armstrong  v.  Stratum,  1  Moore,  110 ;  7  Taunt 

405. 
Allison  v.  Atkins,  2  Chit  18. 

Person  by  whom  Affidavit  made.] 
Lie  v.  Selwood,  9  Price,  322. 
Brown  v.  Davis,  1  Cbit  161. 
Munro  v.  Spinks,  8T.R.  284. 
London  (Mayor)  v.  Dias,  1  East,  237. 
Cass  v.  Levy,  8  T.  R.  520. 
Elliott  v.  Duggan,  2  East,  24. 
Smith  v.  Tyson,  2  B.  &  P.  339. 
Hammersley  v.  Mitchell,  2  B.  &  P.  389. 
Madox  v.  Abercromby,  cited  2  B.  &  P.  389 ;  1 
East,  415. 

2KVi2f   J2B.&P.390. 
Bolt  v.  Miller,  2  B.  &  P.  420. 
Lawson  v.  M>  Donald,  2  B.  &  P.  590. 
Stacey  v.  Frederici,  2  B.  &  P.  390. 
Smith  v.  Barclay,  3  B.  &,  P.  219. 
Martin  v.  Ranoe,  8  T.  R.  455. 
Percy  v.  Powell,  3  B.  &,  P.  6. 


III.  Privilege  from  Arrest. 

1.  King's  Household,  S$e. 

The  King's  servants,  taken  in  execution,  are 
entitled  to  be  discharged  on  motion,  on  account 
of  privilege.    Bartlett  v.  Hebbes,  5  T.  R.  686. 

A  menial  servant  of  his  Majesty  is  not  liable 
to  arrest,  although  he  publicly  carries  on  trade, 
and  the  debt  was  contracted  in  the  course  of  his 
trade.    King  v.  Foster,  2  Taunt  167. 

Where  the  question  of  privilege  is  doubtful, 
the  court  will  not,  upon  motion,  discharge  the 
party  out  of  custody,  but  leave  bim  to  his  writ  of 
privilege.  Luntley  v.  Battinc,  2  B.  &  A.  234 :  & 
P.  WhiUingham  v.  De  la  Rieu,  2  Chit  53. 

Quere,  whether  a  gentleman  of  the  King's 
privy  chamber  be  privileged  from  arrest    Ia\ 
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The  court  refused  to  discharge  a  prisoner  in 
execution  tor  debt,  claiming  privilege  troin  arrest 
on  the  ground  that  he  was  one  of  tne  gentlemen 
of  the  lung's  privy  chamber,  it  appearing  that  he 
was  not  a  menial  servant,  had  no  stated  duties  to 
perform,  received  no  lees  in  virtue  of  his  office, 
and  had  no  writ  of  privilege.  TapUr  v.  Batting 
1D.&R.  79. 

One  of  the  King's  yeomen  of  the  guard  having 
been  arrested  on  process  issued  out  of  the  Palace 
Court,  without  leave  of  the  Lord  Chamberlain, 
and  that  court  having  refused  to  discharge  him 
out  of  custody  on  filing  common  bail,  he  removed 
the  cause  into  K.  B.  and  put  in  and  perfected 
bail: — Held,  that  an  exoneretur  could  not  be 
entered  on  the  bail-piece,  even  supposing  the 
defendant  to  be  privileged  from  arrest  Sard  v. 
Forrest,  2  D.  &  R.  250;  1  B.  &  C.  139. 

The  candle  and  fire  lighter  to  the  yeomen  of 
the  guard  at  St  James's  palace  is  privileged 
from  arrest  on  mesne  process.  Hatton  v.  Hop- 
kins, 6  M.  &  S.  271 :  &  P.  Fortter  v.  Hopkins, 
2  Chit  46. 

But  the  court  refused  to  discharge  the  major 
of  the  Tower  out  of  custody,  on  the  ground  that 
he  was  arrested  when  returning  from  an  attend- 
ance on  the  Prince  Regent,  it  not  appearing  that 
he  had  been  attending  by  command  of  his  Royal 
Highness,  although  the  defendant  swore  that  he 
could  not  leave  the  Tower  but  on  business  con- 
nected with  his  official  situation.  Batson  v. 
McLean,  2  Chit  4a 

So  the  deputy-governor  of  the  Tower  is  not 
privileged  as  such.    Id. 

One  of  the  wardens  of  the  Tower  was  arrested, 
and  informed  at  the  time  that  the  plaintiff  would 
be  satisfied  if  he  would  enter  an  appearance.  He, 
however,  claimed  his  privilege,  but  afterwards 
executed  a  bail  bond.  The  court  refused  to 
order  the  bail  bond  to  be  delivered  up  to  be  can- 
celled. Bidgood  v.  Davits,  6  B.  &  C.  84;  9  D. 
&  It  153. 

An  indictment  will  not  lie  against  an  officer  of 
the  Palace  Court  for  arresting  a  person  not  of  the 
King's  household,  against  whom  a  writ  has  issued 
out  of  that  court,  though  no  leave  to  make  the 
arrest  has  been  obtained  from  the  Board  of  Green 
Cloth.    Rex  v.  Stobbs,  3  T.  R  735. 

2.  Peers  and  Members  of  Parliament. 

An  Irish  peer  who  has  voted  in  the  election  of 
representative  peers,  cannot  be  arrested.  Coatee 
v.  Hawarden  (Lord),  1  M.  &  R  110 ;  7  B.  &,  C. 
388. 

Defendant  having  voted  at  the  election  of 
Scotch  peers : — Held,  as  a  Scotch  peer,  entitled 
to  be  discharged  from  arrest,  although  his  vote 
had  been  protested  against,  his  claim  to  the  title 
disputed,  and  never  recognised  by  the  House  of 
Lords,  or  at  court  Digby  v.  Stirling  {Lord),  8 
Bing.  55;  1  M.  &  Scott,  116 ;  1  DowL  P.  C.248. 

The  court  will  not  order  a  bail  bond  given  by 
a  person  claiming  privilege  from  arrest  as  being 
an  Irish  peer,  to  be  cancelled  on  motion,  unless 
his  peerage  be  clearly  proved.  Storey  y.Birming. 


lam,  3  D.  &  R  418;  1  M.  &  P.  Ill,  n.    And 
see  Wade  v.  Birmingham,  1  M.  &  F.  jlll,  n. 

The  statute  10  Geo.  3,  c.  50,  takes  away  the 
privilege  from  arrest  from  servants  of  peers, 
though  necessarily  employed  about  their  per- 
sons and  estates,  and  therefore  the  court  refused 
to  discharge  the  delendant  on  common  bail,  who 
was  employed  m  surveyor  on  the  estate  of  a  peer. 
ConneUey  v.  Smith,  1  Chit  83. 

Privilege  from  arrest  continues  to  those  who 
have  been  members  of  the  House  of  Commons 
for  a  reasonable  time  after  a  dissolution  of  par- 
liament Bernardo  v.  Mordaunt,  1  Ld.  Ken. 
125. 


3.  Ambassadors9  Domestics. 

Statute.]— By  7  Anne,  c  12,  s.  3,  (which  it 
considered  as  merely  declaratory  of  the  comma* 
law),  No  ambassador  or  public  minister  of  any 
foreign  state,  nor  any  of  their  domestic  servants^ 
shall  be  arrested,  or  their  goods  distrained,  seised 
on,  or  attached  ;  provided,  s.  5,  that  no  merchant 
or  trader  within  the  bankrupt  laws,  who  may  be 
such  domestic  servant,  shall  be  protected  ;  and  that 
the  name  of  such  domestic  servant  be  registered  m 
the  office  of  one  of  the  secretaries  of  state,  and  by 
him  transmitted  to  the  sheriffs  of  London  and  Mid- 
dlesex, to  be  hung  up  in  their  respective  offices. 

A  person  claiming  privilege  as  servant  to  an 
ambassador,  must  be  really  and  bona  fide  his 
menial  and  domestic  servant  at  the  time  of  the 
arrest  Flint  v.  De  Loyant,  1  Tidd's  Prac.  193 : 
&  P.  HeattyieldY.  Chilton, iB»rr.M15;  Pokier 
v.  Croxa,  1  W.  Black.  48. 

And  must  also  shew  the  nature  of  his  service, 
and  swear  to  the  actual  performance  of  it  Fon- 
tainier  v.  Heyl,  3  Burr.  1731. 

Although  an  ambassador's  servant  may  be  pri- 
vileged as  to  his  person,  it  does  not  follow  that 
all  his  goods  are  privileged  also,  so  as  to  enable 
the  sheriff  to  apply  to  set  aside  a  fi.  fa.  issued 
against  them :  and  a  clear  case  of  privilege  must 
be  made  out  to  the  satisfaction  of  the  court,  or 
else  they  will  not  interfere,  either  on  behalf  of 
the  sheriff  or  the  person  privileged.  Fisher  v. 
Begrex,  1  Dowl.  P.  C.  588 ;  1  C.  &  M.  117. 

On  an  application  by  the  sheriff  to  quash  a 
rule  to  return  a  writ  of  fi.  fa.  it  is  not  sufficient 
to  shew  that  the  defendant's  name  is  in  the  list 
transmitted  by  the  secretary  of  state  to  the 
sheriff's  office,  of  persons  privileged  as  attached 
to  an  embassy,  in  pursuance  of  the  statute,  but  it 
must  be  clearly  shewn  that  the  defendant  is  in 
the  actual  and  bona  fide  service  of  the  nmhaasa 
dor.    Id. 

And  in  an  action  against  the  sheriff  for  a  false 
return,  the  plaintiff  may  shew  that  the  appoint- 
ment  was  merely  colourable.  DelvaUe  v.  Plomw 
(Knt.),  3  Camp.  47— EUenborough. 

The  statute  does  not  extend  to  consuls,  who 
are  therefore  liable  to  arrest  Viveash  v.  Bechtr, 
3  M.  &  S.  284.  And  see  Clarke  v.  Cretice,  1 
Taunt  106. 
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Who  are  Servants.] — A  land  waiter  at  the  cus- 
tom-house cannot  claim  protection  as  such  do- 
mestic servant    Hatters  v.  Manby,  1  Burr.  401. 

Privilege  denied  to  a  domestic  physician  to  a 
public  foreign  minister,  where  it  appeared  to  be 
a  mere  scheme  to  screen  him  from  his  debts. 
Lockwood  v.  Coyegarne,  3  Burr.  1676. 

The  chaplain  to  an  ambassador  is  not  protected 
from  arrest  if  he  do  no  duty  in  the  house.  Sea- 
cmab  v.  Bowlney,  1  Wils.  20.  n 

Nor  is  an  ambassador's  interpreter,  who  does 
not  fire  in  the  house.  Malachi  Caroline's  case, 
1  Wils.  7a 

Protection  to  the  English  secretary  of  an  am- 
bassador was  disallowed,  because  it  appeared  he 
was  parser  of  a  ship  of  war.  Burling  v.  Atkins, 
3  Wils.  33. 

But  in  another  case  it  was  allowed,  although 
formerly  he  had  been  a  trader,  and  the  case  arose 
under  very  suspicious  circumstances.  Triquet 
v.  Bath,  3  Burr.  1478 ;  1  W.  Black.  471. 

The  secretary  of  a  foreign  minister  is  privi- 
leged from  arrest,  though  his  name  be  not  regis- 
tered at  the  office  of  either  of  the  secretaries  of 
state.    Hopkins  v.  De  Roebeck,  3  T.  R.  79. 

Where  the  wife  of  a  foreign  ambassador's  se- 
cretary was  arrested  upon  a  writ  issued  against 
husband  and  wife,  the  court  refused  to  quash  the 
writ,  though  the  husband  swore  that  before  and 
at  the  time  of  the  arrest,  he  was  in  the  actual 
employment  of  the  ambassador,  and  in  daily  at- 
tendance upon  him,  in  writing  despatches  and 
other  official  documents.  English  v.  CabaUero, 
3  D.  A  R.  25. 

A  British  born  subject  employed  as  first  cho- 
rister at  the  Portuguese  ambassador's  chapel,  is 
not  protected  by  the  statute.  Novellov.  Ibogood, 
3  D.  Sl  R.  833;  1 B.  &,  C.  554. 

But  semble,  that  a  chorister,  bona  fide  em- 
ployed by  an  ambassador  in  the  performance  of 
religions  worship  in  his  chapel,  is  privileged. 
Fisher  v.  Begrez,  1  C.  &  M.  117;  1  DowL  P.C. 


4.  Pi 


attending  Judicial  Proceedings, 

(a)   Generally. 

TTie  privilege  from  arrest  extends  to  all  per- 
who  have  any  relation  to  a  cause  which  calls 
tar  their  attendance  in  court,  whether  compelled 
by  process  or  not,  and  whether  parties,  attorneys, 
witnesses,  or  bail,  Ate  And  in  general,  the  courts 
will  discharge  them  on  motion,  without  suing 
eat  a  writ  of  privilege  or  filing  common  bail. 
Walpaler.  Alexander,  3  Dougl.  45;  1  Tidd's 
Prac.  198, 199, 213 :  &P.Ex  parte  King,  7  Yes. 
jan.  312. 

A  witness  coining  from  abroad  without  sub- 
poena, is  privileged.    Id 

The  protection  extends  to  their  going,  staying, 
and  returning.    Anon.  Lofft,  434 

A  QesBodaot  whan  discharged  from  legal  cot* 


tody,  has  no  privilege  from  arrest  in  returning 
home.    Anon.  DowL  P.  C.  157. 

A  party  coming  up  on  habeas  corpus,  is  pro- 
tected from  seizure  during  his  return,  as  well  as 
during  the  coming  and  staying.  Rex  v.  Dy  Laval, 

I  W.  Black.  416. 

(5)  What  an  Attendance. 

A  party  who  has  attended  his  cause  all  day  in 
court,  and  retires  in  the  evening  to  dine  with  his 
attorney  and  witnesses  at  a  tavern,  is  privileged 
from  arrest,  causa  redeundi.  Lightfoot  v.  Came* 
ran,  2  W.  Black.  1113. 

Therefore  trespass  will  not  lie  where  the  plain- 
tiff was  arrested  by  legal  process,  but  at  a  time 
when  privileged  redeundo  from  attending  the 
court    Id. 

So,  a  plaintiff  is  protected,  who,  whilst  attend- 
ing the  sittings  in  expectation  of  his  cause  being 
tried,  is  waiting  at  a  coffee-house  in  the  vicinity, 
before  the  day  of  trial     Childerston  v.  Barrett, 

II  East,  439. 

Semble,  if  a  trial  be  over  in  the  afternoon,  and 
a  witness  stay  in  the  town  till  eleven  o'clock  the 
next  morning,  his  home  being  distant  only  twelve 
miles,  bis  subpoena  is  no  protection  to  him  from 
arrest  in  the  town.    Anon.  1  Smith,  355. 

But,  where  an  attorney,  who  had  been  attend- 
ing a  cause  which  was  put  off,  went  with  his 
witnesses  to  a  coffee-house,  and  was  wrested 
three  hours  after  the  rising  of  the  court,  on  an 
attachment  for  non-payment  of  money :— ttHeld, 
that  he  was  properly  arrested,  not  being  allowed 
so  long  a  time  to  speak  to  his  witnesses  on  such 
an  occasion  before  he  went  home.  Rex  v.  Prid- 
dle,  1  Tidd's  Prac.  198. 

A  person  who  is  served  with  a  subpoena  in  Lon- 
don, and  is  at  the  time  resident  there,  is  not  pro- 
tected from  arrest  in  the  interval  between  the 
service  of  the  subpoena  and'the  day  appointed  for 
his  examination.  Gibbs  v.  Phillipson,  1  Russ.  & 
Mylne,  19. 

Semble,  a  witness,  who  comes  to  London  in 
order  to  be  examined,  is  protected  from  arrest 
during  the  whole  time  that  he  remains  in  London 
bona  fide  for  the  purpose  of  giving  evidence.   Id. 

A  witness  is  not  protected  in  going,  three  days 
before  the  day  appointed  by  the  examiner  for  his 
examination,  to  the  solicitor's  office  to  look  at  the 
interrogatories,  with  a  view  to  prepare  himself 
to  give  his  evidence  accurately.    la. 

A  witness  from  Gravesend  having  attended 
the  court  of  bankruptcy,  pursuant  to  a  summons, 
being  arrested  for  debt  in  Pancras  Lane,  City, 
while  waiting  for  the  conveyance  home,  was  dis- 
charged; although  he  had,  on  leaving  the  court, 
gone  to  Catherine  Street,  Strand.  Ex  part* 
Clarke,  2  Deac  &  Chit  99. 

But  without  costs,  as  against  the  officer,  he 
not  having  been  shewn  the  summons  to  attend 
the  court    Id. 

(c)  Attendance  before  Commissioners  of  Bankrupt. 
Commissioners  of  bankrupt  were  considered 
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a  court  of  justice,  for  the  purpose  of  protecting 
witnesses  before  them.  Ex  parte  Russell,  li* 
Ves.  jun.  165. 

A  witness  attending  before  commissioners  in 
order  to  tender  his  testimony  on  a  subject  of  in- 
quiry then  before  them,  without  having  been 
summoned  for  that  purpose,  is  privileged  from 
arrest  during  such  attendance,  and  returning; 
but,  quere,  if  he  is  protected  eundo  ?  Ex  parte 
Byrne,  1  Rose,  451 ;  1  Ves.  &  R  316. 

Though  having  left  the  room  by  order,  for  the 
purpose  of  separate  examination.    Id. 

A  creditor,  attending  to  prove  his  debt  before 
commissioners  of  bankruptcy,  is  privileged  from 
arrest  List's  case,  2  Ves.  &  B.  373 ;  2  Rose,  24 : 
&P.Ex  parte  King,  7  Ves.  jun.  312. 

So,  any  person  attending  under  a  summons  of 
commissioners  of  bankrupt,  is  privileged  from 
arrest    Id. 

A  person  arrested  on  his  return  from  proving  a 
debt  at  Guildhall,  discharged,  with  costs  of  ap- 
plication.   Ex  parte  Bryant,  1  Madd.  49. 

A  petitioning  creditor  attending  the  commis- 
sioners for  the  purpose  of  watching  the  progress  of 
the  commission,  and  proposing  himself  as  assig- 
nee, is  protected  from  arrest  eundo,  morando,  et 
redeundo ;  and  it  is  for  the  party  who  seeks  to 
oust  him  of  his  privilege,  to  shew  an  unreason- 
able delay,  or  an  improper  deviation  from  his 
course  home.  Selby  v.  Hills,  1  Dowl.  P.  C.  257 ; 
1  M.  &  Scott,  253 ;  8  Bing.  166. 

The  court  will  not  discharge  a  person  in  cus- 
tody by  process  of  the  sheriff's  court,  in  a  cause 
afterwards  removed  into  K.  B.,  because  he  was 
arrested  while  attending  commissioners  of  bank- 
rupt to  prove  a  debt  Kinder  v.  Williams,  4  T. 
R.377. 

(rf)  Attendance  before  Arbitrators. 

A  party  in  a  cause  attending  an  arbitrator  to 
be  examined  under  a  rule  of  court,  is  privileged 
from  arrest  eundo,  morando,  et  redeundo.  Spenee 
T.  Stuart,  3  East,  89. 

The  summons  of  an  arbitrator,  to  whom  a 
cause  has  been  referred  by  order  of  the  court  of 
Chancery,  protects  a  party  from  arrest  under  pro- 
cess of  K.  B.,  when  acting  in  bona  fide  obedi- 
ence to  such  summons.  Moore  v.  Booth,  3  Ves. 
jun;  351. 

But,  where  a  party  residing  in  L.  was  summon- 
ed to  attend  an  arbitrator  at  EL,  and  was  required 
to  bring  with  him  certain  papers  then  atC,  and 
he  went  to  the  latter  place,  where  all  his  papers 
were,  to  make  a  selection,  and  having  staid  there 
more  than  twenty-four  hours  for  that  purpose 
and  necessary  refreshment,  was  arrested;  the 
majority  of  the  court  held  that  he  was  not  enti- 
tled to  be  discharged  out  of  custody,  having  no 
right  to  stop  and  sort  his  papers.  Randall  v. 
Oumey,  1  Chit  679 ;  3  R  &,  A.  252. 

But  held  by  the  majority  of  the  court  of  Ex- 
chequer, that  a  defendant  was,  under  similar  cir- 
cumstances, privileged  from  arrest;  and  that 
the  application  might  be  made  either  to  the  court, 
wider  whose  process  the  privilege  is  claimed,  or 


to  the  court  out  of  which  the  process  issued  upon 
which  the  party  was  arrested.  Ricketts  v.  Our- 
ney,  1  Chit  6o2 ;  7  Price,  699. 

A  witness  attending  arbitrators  under  an  order 
of  court,  is  protected  from  arrest  Ex  parte 
Temple,  2  Ves.  &,  B.  395. 

,  And  the  protection  exists  during  the  attend- 
ance, though  there  is  an  interval  of  an  adjourn- 
ment to  another  period  of  the  same  day,  at  the 
same  place.    Id. 


(«)  Other  Cases. 

Barristers  upon  the  circuit  are  protected  from 
arrest    Meekins  v.  Smith,  1  H.  Black.  636. 

So  are  bail  when  attending  to  justify.  Rimmer 
v.  Green,  1  M.  &.  S.  638. 

A  person  attending  the  insolvent  debtors* 
court,  for  the  purpose  of  opposing  the  discharge 
of  a  debtor,  is  privileged  from  arrest,  in  the  same 
manner  as  when  in  attendance  upon  any  other 
court  WUlingham  v.  Matthews,  2  Marsh.  57; 
6  Taunt  356. 

A  witness  is  not  privileged  from  being  arrested 
by  his  bail,  for  the  purpose  of  being  surrendered, 
on  his  return  from  giving  evidence  in  a  cause  ; 
as  a  person  who  has  given  bail  is  always  sup- 
posed to  be  in  the  custody  of  his  bail.  Ex  parte 
Lyne,  3  Stark.  132— Abbott 

A  witness  attending  to  give  evidence  in  a 
court  of  justice,  who  has  absconded  from  his  bail, 
may  be  retaken  by  the  bail  in  the  court  ,*  and  he 
is  not  protected  by  his  subpoena.  Horn  v.  Ssoisu 
ford,  1  D.  &,  R.  N.  P.  C.  20— Richards. 

A  capital  burgess  of  a  borough,  attending  an 
election  of  co-burgesses,  under  a  summons  from 
the  mayor,  issued,  in  obedience  to  a  mandamus, 
directing  the  corporation  to  proceed  to  such 
election,  is  not  privileged  from  arrest  during  his 
attendance  there  for  that  purpose.  Nixon  v.  Burt, 
and  Reed  v.  Same,  1  Moore,  413;  7  Taunt  689. 

This  privilege  extends  to  a  person  going  to 
make  an  affidavit  before  a  master.    LisVo 
2Ves.6LR373;  2  Rose,  24. 


A  defendant  who  had  been  attending  a 
rant  before  the  master  to  produce  papers,  and 
was  arrested  on  leaving  the  master's  office,  dis- 
charged from  the  arrest  Franklyn  v.  Colqu- 
houn,  1  Madd.  580:  S.  P.  Sidgier  v.  Birch*  9 
Ves.  jun.  69. 

So  a  solicitor  arrested  in  his  returning  from 
attending  the  master,  was  discharged  in  the  ori- 
ginal action  and  subsequent  detainers.  Ex  porta 
Ledwich,  8  Ves.  jun.  598. 

(/)  Proceedings  to  Liberate, 

The  application  to  discharge  on  the  ground  of 
the  party  being  privileged  as  attending  a  judicial 
proceeding,  must  be  to  the  court  of  which  the 
proceeding  is  a  contempt  List's  case,  2  Ves.  &. 
B.  373;  2  Rose,  24. 

A  defendant  arrested  by  quo  minus,  while  pro- 
tected by  the  privilege  of  C.  P.  as  a  suitor  there, 
may  be  discharged  by  that  court  or  the  court  of 
Exchequer.     Walker  v.  Webb,  3  Anst  941. 
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If  a  party  coming  to  attend  the  trial  of  his 
lose  be  arrested,  the  judge  at  Nisi  Prius  will 
grant  a  habeas  corpus  to  discharge  him,  and 
will  pot  off  the  trial  until  he  be  released,  without 
payment  of  costs,  if  any  collusion  can  be  shewn 
to  exist  between  the  opposite  party  and  the  cre- 
ditor who  arrested  him ;  otherwise  only  on  pay- 
ment  of  costs.  Solomon  v.  UnderhiU,  1  Camp. 
229— EDenborough. 

A  country  witness,  who  is  arrested  upon  his 
arrival  in  town  to  attend  a  cause,  should  obtain  a 
habeas  corpus  returnable  before  a  judge  at  cham- 
bers.   Ex  parte  TUlotson,  1  Stark.  470— Ellenb. 

If  a  plaintiff,  while  attending  the  execution  of 
a  writ  of  inquiry  in  an  action  brought  by  him  in 
C.  P.  against  the  defendants,  who  had  suffered 
judgment  by  default,  be  arrested  on  a  quo  minus 
at  the  suit  of  a  third  person ;  the  under-sheriff, 
before  whom  such  inquiry  is  executed,  cannot 
discharge  him ;  but  the  court  will  do  so  on  mo- 
tion.    Walter*  v.  Rees,  4  Moore,  34. 

_  A  plaintiff  in  his  return  from  attending  a  mo- 
tion against  him  in  the  cause  was  arrested,  and  a 
detainer  lodged  against  him  in  another  action : 
he  was  discharged  from  both ;  the  Court  of  Chan- 
cery examining  the  parties  personally,  not  by 
affidavit    Bromley  v.  Holland,  5  Yes.  jun.  2. 

A  solicitor  arrested  on  his  way  from  his  resi- 
dence to  Lincoln's  Inn  Hall,  without  deviation, 
lor  the  purpose  of  attending  a  bankrupt  petition 
as  solicitor,  was  discharged  upon  personal  exa- 
mination by  the  Lord  Chancellor:  the  oath  being 
administered  by  the  registrar.  Cattle's  case.  16 
Ves.jim.413. 

In  another  case,  a  solicitor  was  discharged 
upon  examination  viva  voce  of  him  and  the 
officer  taken,  and  the  oath  administered  person- 
ally by  the  Lord  Chancellor  sitting  in  bank- 
ruptcy, the  registrar  therefore  not  present  Gas- 
eoygne's  ease,  14  Ves.  jun.  183. 

A  person  having  been  taken  in  execution  upon 
a  ca.  sa.  within  the  outer  door  of  the  Vice-Chan- 
cellor's court  in  Lincoln's  Inn,  while  the  court 
was  sitting;  the  Lord  Chancellor  ordered  the 
officer  to  attend  with  his  prisoner  forthwith,  and 
having  examined  the  officer,  discharged  the  pri- 
soner immediately.    Orchard's  cast,  I  Russ.  159. 

5.  Other  Persons. 

(a)  Soldiers  and  Seamen, 

By  11  Geo.  4,  c.  20,  s.  80,  no  petty  officer, 
ataman,  non-commissioned  officer  of  marines,  or 
pwroate  marine,  shall  be  arrested  for  any  debt,  un- 
less contracted  before  entering  the  service.  And 
ate  44  Geo.  3,  c  13. 

Semble,  that  the  privilege  from  arrest  for  any 
ijr— ***A  under  20£,  given  to  soldiers  by  the 
mutiny  act,  is  confined  to  civil  actions.  Hex  v. 
Anker,  2  T.R.  270.  AndseeRexv.Bowen,5T. 
R.  156;  Nolan,  186. 

Volunteer  drill-serjeants,  atc^  though  under  the 
mutiny  act,  according  to  stat  44  Geo.  3,  c  54,  s. 
81,  are  not  privileged  from  arrest  for  debts  under 
901.  as  regular  soldiers.  Bickman  v.  Studwick, 
8Ee*t  105. 

I.  D 


But  a  seijeant  in  the  guards  is.  OoodaWs 
ease,  1  Wils.  216. 

Generally,  a  serjeant  is  privileged  from  arrest, 
as  well  as  a  private  man.  Lloyd  v.  WooddaU,  1 
W.  Black.  29. 

A  soldier  voluntarily  enlisting  is  not  privileged 
from  arrest,  within  the  30  Geo.  2,  c.  8.  Turner 
v.  Turner,  1  Burr.  466. 

If  a  non-commissioned  officer  have  been  ar- 
rested and  given  bail,  the  court  will  not,  after 
judgment  recovered  against  the  bail,  set  aside  the 
proceedings  and  cancel  the  bail-bond.  Bryan  v. 
Woodward,  4  Taunt  557. 

An  action  lies  upon  the  stat  44  Geo.  3,  a  13, 
s.  4,  by  a  common  informer,  suing  for  himself 
and  the  king,  to  recover  a  penalty  against  the 
sheriff  for  the  misconduct  of  his  bailiff  in  wilfully 
suffering  a  seaman  to  go  at  large  who  had  been 
taken  out  of  the  king's  service  by  arrest  on  civil 
process,  on  which  he  was  afterwards  bailed,  in- 
stead of  delivering  him  over  to  the  charge  of  a 
proper  naval  officer :  the  statute  which  speaks  of 
sheriffs,  jailors,  or  other  officers,  arresting,  ap- 
prehending, or  taking  in  execution  such  seamen, 
or  in  whose  custody  they  may  be,  and  who  are 
made  liable  for  their  escape,  meaning  by  M  other 
officers,"  such  as  may  be  charged  with  the  execu- 
tion of  criminal  warrants  against  such  seamen,  or 
to  whom  any  process  may  properly  be  directed 
for  their  arrest,  detention,  or  discharge;  and  not 
the  inferior  officers  of  the  sheriff.  And  the  she- 
riff may  be  charged  in  such  action  for  wrongfully 
and  wilfully  permitting  the  escape.  Sturmy, 
q.  t  v.  Middlesex  (SheAf),  11  East,  25. 

(b)  Public  Officers, 

If  an  officer  be  privileged  from  arrest  by  his 
warrant  or  commission,  such  warrant  should  be 
shewn  to  the  court  Batson  v.  MlLean,2  Chit  4a 

One  who  hod  been  appointed  consul-general 
from  the  Porte,  but  was  dismissed  several  months 
before  from  his  employment,  and  another  person 
resident  here  appointed  in  his  room,  is  not  privi- 
leged from  arrest;  though  at  the  time  of  the 
arrest  he  had  not  received  any  official  notification 
of  his  dismissal,  or  the  appointment  of  the  other 
to  succeed  him.  Marshall  v.  Cretico,  9  East,  446. 

Qusre,  whether  a  consul  is  privileged  from  an 
arrest     Clarke  v.  Critico,  1  Taunt  106. 

A  resident  merchant  of  London,  who  is  ap- 
pointed and  acts  as  consul  to  a  foreign  prince, 
is  not  now  exempted  from  arrest  upon  mesne 
process.     Vtveash  v.  Becker,  3M.&S.  284. 

(c)  Insane  Persons. 

The  court  will  not  discharge  a  defendant  out 
of  custody  on  filing  common  bail,  on  the  ground 
that  he  has  become  insane  since  the  arrest  Ker- 
not  v.  Norman,  2  T.  R.  390. 

Even  where  it  appeared  that  he  was  insane  at 
the  time  of  the  arrest  Nutt  v.  Verney,  4  T.R. 
121. 

And  the  court  of  Common  Pleas  will  refuse 
to  discharge  him  even  where  a  commission  of 
lunacy  has  issued.    Steel  v.  Alan,  2  B.  &  P.  362. 
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The  court  will  not  discharge  the  bail  on  the 
ground  of  the  defendant's  having  become  a  lu- 
natic since  the  commencement  of  the  action. 
IbboUon  v.  Gulway  {Lord),  6  T.  R.  133. 

IV.   DISCHARGE  FROM  ARREST. 


1.  No  Debt  due. 

If  a  defendant  be  held  to  bail  for  a  debt  which 
is  clearly  and  manifestly  not  due,  it  seems  the 
court  will  discharge  him  out  of  custody;  but  in 

Stneral  they  will  not  try  the  merits  on  affidavit 
'Ginnit  v.  M  Curling,  6  D.  &,  R.  24. 

The  court  will  not  set  aside  an  arrest  upon  the 
merits,  unless  it  be  clear  from  the  affidavits  that 
the  plaintiff  could  not  have  had  any  cause  of 
action.    Burton  v.  Haworth,  1  Nev.  &  M.  318. 

Semble,  that  the  circumstances  of  the  action 
being  brought  for  purposes  of  intimidation,  would 
not  be  a  ground  for  such  interference.    Id. 

The  court  will  not  discharge  a  defendant  on 
common  bail,  merely  on  the  ground  that  an  affi- 
davit in  contradiction  to  the  affidavit  of  debt, 
which  was  upon  a  note,  states  that  the  note  has 
been  satisfied,  unless  it  be  conclusively  shewn 
that  the  defendant  is  not  indebted  to  the  plaintiff. 
MGitmis  v. M  Curling,  6  D.  &,  R.  24.  And  tee 
Motel  v.  Angel,  6D.&H  15. 

Where  a  plaintiff  shortly  before  his  making 
an  affidavit  of  debt,  had  written  a  letter  stating 
that  the  defendant  was  a  creditor  of  his,  the 
court  interfered  summarily  to  discharge  the  de- 
fendant out  of  custody,  on  affidavits  denying  the 
debt,  the  plaintiff  not  having  negatived  the  writ- 
ing of  such  letter  by  him,  or  alleged  that  the 
debt  due  to  him  had  arisen  subsequently  to  it 
Nixetich  v.  Bonacich,  5B.&A.  904. 

A  defendant  ordered  to  be  discharged  upon 
the  performance  of  a  prior  agreement  with  the 
plaintiff  for  the  arrangement  of  the  debt  Anon. 
Lon%546. 

If  a  plaintiff  be  in  execution  at  the  suit  of  a 
defendant  for  costs,  alleged  to  have  been  paid  to 
the  latter  by  the  Treasury,  the  court  of  C.  P. 
will  not  discharge  such  plaintiff  out  of  custody 
on  an  affidavit  of  that  feet,  unless  it  be  also  sworn 
that  the  costs  have  been  paid  for  the  plaintiff. 
Butt  v.  Conant,  6  Moore,  65 ;  3  B.  &  R  3. 

Where  it  appeared  by  affidavit,  that  a  defen- 
dant had  been  taken  under  a  ca.  Btu,  and  had  in 
order  to  procure  his  liberation  paid  the  under- 
sheriff  the  amount;  that  he  did  not  know  the 
plaintiff  and  had  never  had  any  dealings  with 
any  person  of  his  name,  nor  been  applied  to  by 
him,  nor  been  ever  served  personally  or  other- 
wise with  any  process,  or  received  any  notice  of 
the  cause  of  action  till  he  was  taken  in  execution, 
the  court  ordered  the  sheriff  to  repay  the  money 
so  levied,  and  the  plaintiff  to  pay  the  costs  occa- 
sioned by  the  levy.  Morgan*.  Short,  4  Bing.  147. 

If  there  be  probable  ground  to  suspect  that  the 
securities,  upon  which  the  defendant  is  held  to 
bail,  are  illegal,  the  court  will  discharge  him 
upon  filing  common  bail.  Wightmck  v.  Bank*, 
Forrest,  153. 


Where  the  defendant  was  held  to  bail  on  a  bill, 
the  court  refused  to  order  the  bail  bond  to  be  de- 
livered up  to  be  cancelled,  on  an  affidavit  that 
the  bill  was  founded  and  given  on  an  usurious 
transaction,    haact  v.  Silvester,  11  Moore,  348. 

Where  a  defendant  is  arrested  on  a  contract, 
the  legality  of  which  is  doubtful,  and  which  may 
eventually  subject  the  plaintiff  to  a  penalty,  the 
Court  of  C.  P.  will  discharge  him  on  entering 
a  common  appearance.  Sumner  v.  Green,  1  H- 
Black.  301. 

Where  the  affidavit  to  hold  to  bail  was  regular, 
and  the  defendant  did  not  swear  that  he  was  un- 
acquainted with  the  plaintiff,  the  court  refused 
to  cancel  the  bail  bond  on  the  ground  that  the 
defendant  could  not  find  the  plaintiff.  Brown  v. 
Moore,  4  Bing.  148;  12  Moore,  361. 


ARREST  OF  JUDGMENT— See  Practice, 

ARTICLES  OF  THE  PEACE— 
See  Criminal.  Law. 


ARTICLES  OF  CLERKSHIP— 

See  Attorney. 


ASSAULT  AND  BATTERY. 

I.  Actions  for — See  Trespass. 
II.  Costs  in  Actions  for — See  Costs. 

III.  Limitation — See  Limitation. 

IV.  At  Plat — See  Gaming. 


ASSETS. 
I.  Of  Personal  Representatives — See 

ECUTOR. 

II.  Of  Heir  and  Devisee— See  Estatk. 


ASSIGNEE. 

I.  Of  Bankrupts — See  Bankrupt. 

II.  Of  Insolvents — See  Prisoner. 

III.  Of  Choses  in  Action — See 

Action. 


ASSIGNMENT. 

I.  Of  Apprentices — See  Apprentice. 
II.  Of  Bail  Bond — See  Bail. 

III.  Of  Breaches— See  Bond. 

IV.  Of  Copyright — See  Copyright. 
V.  Of  Terms — See  Landlord  and 
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ASSUMPSIT. 

I.  When  maintainable. 

1.  Generally,  147. 

2.  In  respect  of  Special  Contract,  14a 

(a)  Contract  Rescinded,  148. 
(6)  Exchange  of  Ooodo,  149. 
(e)  Other  Cooes,  149. 

(d)  BtZk  and  Notes— See    Bills 
and  Notes. 

(e)  Credit  not  expired — See  Sale. 

(f)  Guarantie — See  Guarantie. 

(g)  Landlord    and    Tenant — See 
Landlord  and  Tenant. 

(A)  Sale—See  Sale. 
(t)  Work  and  Labour—See  Work 
and  Labour. 

3.  Instead  of  other  Actions — See  Ac- 

tion. 
II.  Consideration  to  support. 

1.  What  sufficient  generally,  150. 

2.  Contracts  of  Forbearance,  150. 

3.  Agreements  which  are  Nuda  Pacta, 

151. 

4.  Illegal    Consideration — See   Con- 

tract. 
ILL  For  Monet  paid. 

1.  Request  and  Payment,  153. 

2.  On  Distresses,  153. 

3.  Damages  and  Costs,  153. 

4.  Cbnrnourum,  154. 

(a)  OfDamages,  154. 

{b)    Without   Legal   Proceedings, 

154. 
(c)  Sureties — See  Surety. 

5.  Money  paid  by  Sheriffs,  154. 

6.  Expenses  of  Bail,  155. 

IV.  For  Monet  lent,  155. 
V.  For  Monet  had  and  received. 
1.  Generally,  156. 
%  To  try  the  Right  to  an  Office,  156. 

3.  For  Foreign  Money  and  Securities, 

156. 

4.  To  recover  Money  paid,  156. 
(a)  On  Moral  Obligation,  156. 
(6)  On  Compulsion  of  Law,  157* 
(0  On  Cfcitm  of  Lien,  158. 

(<f)  Ifafer  Mistake  of  Facts,  158. 

(e)  On  illegal  Contracts,  159. 

(/)  On  Failure  of  Consideration, 

159. 
{*)  tfmfer  Jfaurf,  160. 
(A)  On  Forgery  of  Securities,  160. 
(  i )  On  Sale  of  Property— See  Sale. 
O*)  'On  Wagers — &e  Gaming. 

5.  Bv  Owners  of  lost  Securities,  161. 

6.  From  Stakeholders  and  others,  IG2. 

7.  .from  Agents—See  Agent. 

VL  On  Account  stated,  163. 
VII.  Pleading  in  Assumpsit,  164. 
VIIL  Ijf  Particular  Cases. 

1.  Goods  sold—See  Sale. 

2.  Use  and  Occupation — See  Use  and 

Occupation. 

3.  Warranties — See  Warranty. 

4.  Work  and  Labour — See  Work  and 

Labour. 

5.  in  Case  of  Bankruptcy—See  Bank- 

rupt. 


6.  in  Case  o/  Insolvency    See  Pri- 

soner. 

7.  Ltmttatum  of  Action — See  Limita- 

tion. 


L  When  maintainable. 

1.  Generally. 

Assumpsit  lies  to  recover  the  balance  of  a 
banker's  account,  however  voluminous  it  may  be; 
and  the  plaintiff  in  such  case  is  not  obliged  to 
bring  account.  Tomkins  v.  Wiltshire,  1  Marsh. 
115:  &  C.  nom.  Tomkins  v.  Willshear,  5  Taunt 
431.    But  see  Scott  v.  MIntosh,  2  Camp.  238. 

General  indebitatus  assumpsit  will  lie  for  tolls. 
Seward  v.  Baker,  1  T.  R.  616. 

And  copyhold  tolls  and  fines.  Whitefield  v. 
Hunt,  2  DougL  727. 

So  for  goods  and  chattels.  Falmouth  (Eart) 
v.  Penrose,  6  B.  &.  C.  385. 

And  for  petit  customs.  Exeter  (Mayor)  v. 
Trinlet,  2  Wils.  95. 

It  lies  also  for  the  breach  of  an  agreement  to 
arbitrate,  which  arises  from  a  revocation  of  the 
submission  before  award  made.  Brown  v.  Tan- 
ner, M«Clel.  6l  Y.  465;  1  C.  &,  P.  651. 

But  it  will  not  lie  to  recover  money  promised 
for  doing-  an  illegal  act;  nor  if  the  money  be 
paid,  will  it  lie  to  recover  it  back.  Webb  v. 
Bishop,  Bull.  N.  P.  132. 

Where  a  plaintiff  fails  in  proving  a  special 
agreement  count  in  assumpsit,  if  his  evidence  be 
sufficient  to  warrant  an  action  on  the  general 
counts,  be  may  resort  to  them.  Harris  v.  Oke, 
Bull.  N.  P.  140:  &  P.  Payne  v.  Bacomb,  2 
DougL  651. 

Where  plaintiff  sued  for  breach  of  an  agree- 
ment, which  was  void  by  the  statute  of  frauds, 
being'  for  an  interest  in  land,  and  not  being  in 
writing : — Held,  that  he  might  recover  on  the 
count  for  an  account  stated,  having  proved  a  dis- 
tinct promise  of  defendant's  to  pay  plaintiff  the 
expenses  he  had  been  put  to  in  consequence  of 
the  breach  of  agreement  Seago  v.  Deane,  4 
Bing.  459 ;  1  M.  &  P.  227;  3  C.  &  P.  170. 

To  support  a  plea  that  the  trustees  under  a 
private  act  of  parliament  did  not  "  allow  or  per- 
mit*' the  defendant  to  have  the  exclusive  privi- 
lege of  collecting  dust  and  ashes  in  a  certain 
place,  it  is  necessary  to  prove  some  positive  act 
of  obstruction  on  their  part;  and  it  is  not  enough 
to  prove  that  a  third  party  took  it  away,  having  a 
right  to  it  Townson  v.  Green,  2  C.  &  P.  110 
—Abbott 

And  it  seems  that  this  fact  is  no  answer  to  an 
action  on  a  written  contract  to  pay  a  certain 
sum  for  the  dust  of  the  parish,  but  the  party 
must  seek  relief  in  equity.    Id. 

A.  pays  a  sum  of  money  into  a  banker's  hands 
for  a  specific  purpose;  the  banker's  clerk,  by 
mistake,  pays  the  money  to  B. : — Held,  that  A. 
could  not  maintain  an  action  against  B.  to  re- 
cover it  back.  Rogers  v.  Kelly,  2  Camp.  123— 
EUenborough. 
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Where  a  bill  of  exchange,  payable  at  the  house 
of  A.  the  defendant,  had  been  presented  there  for 
payment,  and  dishonoured,  and  the  acceptor  on 
the  following  day  remitted  a  sum  to  A.  for  the 
purpose  of  paying  that  bill  and  another;  and  A. 
in  answer  stated  that  the  bill  had  been  dis- 
honoured, but  added,  that  the  money  received 
should  be  carried  to  the  acceptor's  account,  and 
afterwards  paid  the  other  bill : — Held,  that  the 
holder  of  the  original  dishonoured  bill  could  not 
maintain  an  action  against  A.  for  money  had  and 
received,  unless  some- agreement  had  taken  place 
between  them.     Yates  v.  Bell,  3B.&A.  643. 

A^  being  indebted  to  B.  in  7002.,  applied  to  C. 
to  lend  him  that  sum,  who  agreed  so  to  do,  pro- 
vided A.  would  allow  him  to  deduct  therefrom 
802.  due  from  B.  to  himself  from  stock-jobbing 
transactions ;  accordingly  C.  advanced  6202.,  and 
A.  gave  him  a  promissory  note  for  7002.;  A.  then 
paid  over  to  B.  the  620L,  who  gave  him  a  dis- 
charge for  the  whole  7002. ;  the  promissory  note 
for  7002.  given  by  A.  being  paid  when  due,  B. 
brought  an  action  against  C.  to  recover  802.  as 
money  had  and  received  by  C.  to  his  use : — 
Held,  that  B.  could  not  maintain  the  action,  but 
that  it  must  be  brought  by  A.  if  by  any  one. 
Shooley  v.  Daniel,  2  B.  &  P.  540. 

2.  In  respect  of  Special  Contract. 

(a)  Contract  rescinded. 

Where  there  is  a  special  agreement,  which  is 
conditional,  the  plaintiff  must  declare  specially ; 
and  if  he  affirm  that  the  agreement  was  cancelled, 
he  must  prove  the  acquiescence  of  the  defendant 
Davis  v.  Nichols,  2  Chit  320. 

And  if  the  contract  be  broken,  assumpsit  for 
money  had  and  received  will  not  lie  to  recover 
money  paid  under  it,  the  remedy  being  a  special 
action  for  the  breach  of  contract,  unless  it  has 
been  wholly  rescinded  or  put  an  end  to.  Davis 
v.  Street,  1  C.  &  P.  18— Park.  And  see  Darner 
v.  Langton,  1  C.  &  P.  158. 

Assumpsit  for  money  had  and  received  lies 
when  a  payment  has  been  made  on  a  contract 
which  is  put  an  end  to.  Towers  v.  Barrett,  1  T. 
R.  133 :  S.  P.  Weston  v.  Downest  1  Dougl.  23. 

But  if  it  continue  open,  the  plaintiff  can  only 
recover  damages,  and  then  he  must  state  the 
special  contract  and  the  breach  of  it    Id. 

The  distinction  between  those  cases  where  the 
contract  is  open,  and  where  it  is  not  so,  is  this : 
if  the  contract  be  rescinded,  as  where  by  the  ori- 
ginal terms  of  the  contract  no  act  remains  to  be 
done  by  the  defendant  himself  or  by  a  subse- 
quent assent  by  the  defendant,  the  plaintiff  is 
entitled  to  recover  back  his  whole  money ;  and 
then  an  action  for  money  had  and  received  will 
lie;  but  if  the  contract  be  open,  the  plaintiff's 
demand  is  not  for  the  whole  sum,  but  for  damages 
arising  out  of  it;  and  then  he  must  declare  spe- 
cially.   Id. 

Where  some  act  is  to  be  done  by  each  party 
under  a  special  agreement,  and  the  defendant,  by 
his  neglect,  prevents  the  plaintiff  from  carrying 
the  contract  into  execution,  the  plaintiff,  in  an 
action  for  money  had  and  received,  may  recover 


back  any  money  paid  under  it  Giles  v.  Edward*, 
7T.R.  181. 

Where  money  has  been  paid  under  a  written 
agreement,  but  which  agreement  one  party  is  un- 
able to  perform, the  other  may  mnititnin  an  action 
for  money  had  and  received  generally,  and  is  not 
bound  to  declare  on  the  special  agreement  Far- 
rer  v.  Nightingale  2  Esp.  639 — £enyon. 

A  contract  cannot  be  rescinded  by  one  party 
for  the  default  of  the  other,  unless  both  can  be 
put  in  statu  quo,  as  before  the  contract  Hunt 
v.  Silk,  5  East,  449 ;  2  Smith,  15. 

In  an  action  by  the  vendee,  on  an  agreement 
for  the  purchase  of  a  public-house,  with  mutual 
stipulations,  and  liquidated  damages  for  non- 
performance : — Held,  both  parties  having  made 
default  under  the  agreement,  that  the  plaintiff 
was  entitled  to  recover  his  deposit  Clarke  v. 
King,  R.  6l  M.  394;  2  C.  &  P.28&— Best 

Where  the  master  and  partowner  of  a  vessel 
agreed  to  purchase  the  remaining  moiety  of  hia 
partner,  and  having  paid  the  purchase  money, 
and  received  the  title-deeds,  which  he  deposited 
with  a  third  person  as  a  security,  required  entire 
possession  of  the  ship,  but  his  partner  afterwards, 
refused  to  execute  a  hill  of  sale  or  refund  the 
money: — Held,  that  assumpsit  for  money  had 
and  received  would  not  lie  to  recover  the  pur- 
chase-money, as  the  parties  could  not  be  restored 
to  their  original  situation.  /  Keed  v.  Blandfora\ 
2  Y.  &  J.  278. 


The  plaintiff,  having  declared  upon  an 
ment  to  deliver  soil  or  breeze,  with  a  count  for 
money  had  and  received,  proved  that  the  de- 
fendant having  agreed  to  deliver  soil,  he,  the 
plaintiff,  paid  22.  5s.  for  earnest,  but  that  the  de- 
fendant refused  to  deliver  the  soil: — Held,  that 
he  could  not  recover  the  22.  5s.  upon  the  second 
count,  because  the  agreement  was  still  in  force. 
Cooke  v.  Munstone,  1  N.  R.  351 :  &  C.  nam. 
Clarke  v.  MansUme,  5  Esp.  239 ;  1  Chit  60,  a. 

Plaintiff  engaged  to  let  defendant  land  on 
building  leases,  and  to  lend  him  40002.  to  assist 
him  in  the  erection  of  twenty  houses,  the  money 
to  be  repaid  by  June,  1828.  Defendant  agreed 
to  build  the  houses,  to  convey  them  as  security 
for  the  loan,  and  repay  the  money.  When  six 
houses  were  built,  and  11682.  had  been  advanced, 
plaintiff  requested  defendant  not  to  so  on  with 
the  other  fourteen  bouses ;  defendant  desisted: — 
Held,  that,  after  June,  1828,  the  pl»i*»*iff  might 
recover  the  11682.  on  a  count  for  money  lent ; 
and  that  it  was  not  necessary  to  sue  on  the 
agreement,  which  was  rescinded  by  consent 
James  v.  Cotton,  7  Bing.  266;  5  M.  &,  P.  26. 

By  an  agreement  between  A.  and  B.  made  on 
the  31st  of  March,  the  former  agreed  to  grant  a 
lease  to  the  latter  of  a  public-house  for  the  term 
of  twenty-one  years,  to  run  from  the  29th  of 
September  then  next,  in  consideration  of  10002-, 
of  which  102.  was  immediately  paid  down,  902. 
was  to  be  paid  on  the  13th  of  April,  and  the  re- 
sidue on  having  possession  of  the  premises.  B. 
being  required  to  pay  the  902^  called  upon  A.  to 
prove  his  title,  which  being  refused,  he  gave  no- 
tice that  he  would  rescind  the  contract,  and 
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brought  an  11611011  to  recover  the  KM.  which  he 
had  paid: — Held,  that  he  had  a  right  bo  to  do, 
and  that  he  wu  not  bound  to  wait  until  the  29th 
of  September,  from  which  time  the  lease  was  to 
run.  Bemer  v.  Coombee,  9  D.&R.562;  6B.& 
G.534. 

An  agreement  in  writing  may  be  dissolved  by 
parol    Cole*  v.  Drecitkick,  9  Ves.  jun.  25. 

A  parol  dispensation  of  the  performance  of  a 
contract,  in  respect  to  the  times  of  the  delivery 
of  goods,  is  not  within  the  statute  of  frauds;  and 
the  defendant  was  held  liable  for  not  accepting 
the  residue  within  a  reasonable  time  afterwards. 
Caff.  Penn,  1  M.  &.  S.  21. 


(b)  Exchange  of  Goode. 

Upon  an  agreement  between  two  traders  to 
supply  each  other  on  the  footing  of  goods  for 
goods ;  after  a  balance  struck  between  them,  such 
balance  is  to  be  paid  in  money,  and  may  be  sued 
for  on  the  general  counts.  Ingram  v.  Shirley,  1 
Stark.  185—EUenborough. 

Plaintiff  agreed  to  exchange  his  horse,  war. 
ranted  sound,  with  defendant,  for  another  horse 
and  a  sum  of  money :  the  horses  were  exchanged, 
but  defendant  refused  to  pay  the  money,  alleging1 
that  plaintiff's  horse  was  unsound.  In  assumpsit 
on  the  special  agreement,  with  indebitatus  counts 
for  horses  sold,  held  that  plaintiff  might  re- 
cover the  money  on  the  common  counts,  though 
be  smiled  to  prove  the  agreement  as  stated  in  the 
special  count  Selden  v.  Coxt  5  D.  &  R.  277 ; 
3  B.  Sl  C.  420. 

If  trefoil  be  sold,  to  be  paid  for  partly  in  goods 
and  partly  in  money,  the  seller  must  declare 
specially  on  the  contract,  and  not  generally  for 
g-ooo^scJd  and  delivered.  Taher  v.  West,  Holt, 
178— Gibos. 

B  agrees  to  purchase  of  A.  a  gun,  for  the  sum 
of  forty-five  guineas ;  but  it  ia  stipulated  that  A. 
shall  take  a  gun  of  B's,  valued  at  thirty  guineas, 
in  part  payment :  B  having  refused  to  deliver  his 
gun  and  complete  the  contract,  A*  is  entitled  to 
recover  in  indebitatus  assumpsit  the  sum  of  forty. 
five  guineas  as  the  stipulated  price.  Foreyth  v. 
Jerri*,  1  Stark.  437— Ellenborough. 

If  A.  and  B.  agree  to  exchange  horses,  and  B. 
give  a  sum  of  money  to  A.  to  bind  the  bargain, 
A.  may  maintain  an  action  against  B  for  not  de- 
livering his  horse,  without  alleging  any  delivery 
o£  or  offer  to  deliver  his  own  to  B ;  for  the  pay. 
ment  of  earnest  money  vests  the  property  of  the 
plaintiff's  horse  in  B  Bach  v.  Owen,  5T.R. 
409. 

But  in  such  an  action  A.  must  allege  a  de- 
mand on  B  for  his  horse ;  stating  that  B.  did  not 
deliver,  **  though  often  requested  so  to  do,"  is  not 
ssjfficient,  and  such  a  defective  allegation  may  be 
taken  advantage  of  on  a  general  demurrer.    Id. 

(t)  Other  Caeee. 

The  plaintiff  purchased  stock,  which  the  de- 
sesadant  agreed  to  transfer  on  a  given  day.  In 
consequence  of  a  rise,  the  loss  on  the  sale  amount- 
ed to  4SL,  which  the  defendant  refused  to  pay. 


The  plaintiff  afterwards  paid  that  sum  to  another 
broker,  by  whom  the  transfer  was  made :— Held, 
that  the  plaintiff  could  not  recover  in  an  action 
for  money  paid,  but  that  he  should  have  declared 
specially  on  the  contract  with  the  defendant,  as 
his  claim  was  in  the  nature  of  unliquidated  da- 
mages. Lightfoot  v.  Creed,  2  Moore,  255;  8 
Taunt  268. 

A  contract  to  satisfy  a  debt,  by  providing  a 
cargo  of  wine,  must  be  declared  upon  specially ; 
and  an  action  will  not  lie  for  the  old  debt.  Hoppe 
v.  Symonde,  2  Chit  324. 

A.  delivers  to  B.  a  quantity  of  cordage  as  the 
consideration  for  a  special  undertaking  by  R,  A. 
is  not  precluded  by  the  special  contract  from  re- 
covering, under  the  common  counts,  for  the  ex- 
cess of  cordage  delivered  beyond  the  quantity 
stipulated  for  as  the  consideration  (provided  that 
amount  be  adjusted),  although  it  may  be  neces- 
sary to  give  in  evidence  the  terms  of  the  special 
contract    Dunn  v.  Body,  1  Stark.  22ft— EUenb. 

Under  an  agreement  between  A.  and  B  that 
B  should  take  an  assignment  of  a  lease  of  a  farm 
from  A.  and  the  fixtures  and  crops  at  a  valuation, 

B.  entered  and  took  possession  of  the  fixtures, 
and  the  crops  were  valued  to  him,  but  the  lease 
was  never  assigned : — Held,  that  indebitatus  as- 
sumpsit would  not  lie  for  the  price  of  the  fixtures 
and  crops;  and  that  his  only  remedy  was  a  spe- 
cial action  on  the  agreement  Neat  v.  Viney,  1 
Camp.  471 — EUenborough. 

A.  agreed  with  B  to  let  him  land  rent-free,  on 
condition  that  A  should  have  a  moiety  of  the 
crops;  while  the  crop  was  on  the  ground  it  was 
appraised  for  both  parties :  A  declared  in  inde- 
bitatus assumpsit  for  a  moiety  of  the  value  of  the 
crop  sold  to  B.,  without  stating  the  special  agree- 
ment ;  and  held  that  he  might  well  do  so,  as  the 
special  agreement  was  executed  by  the  appraise- 
ment, and  the  action  arose  out  of  something  col- 
lateral to  it  Poulter  v.  KiUingbeck,  1  B.  &  P. 
397. 

A.  was  indebted  to  B  in  a  sum  of  868/.,  for 
which  he  was  arrested.  C,  who  was  clerk  to 
B.'s  attorney,  directed  him  to  be  discharged  on 
paying  700/.  only.  B.  threatened  to  complain 
to  C.'b  employers,  to  prevent  which  C.  advanced 
100/.,  B.  agreeing  that  it  should  be  repaid  when- 
ever the  balance  of  168/.  should  be  recovered 
from  A.  After  the  death  of  B.  and  C.  the  ba- 
lance was  recovered : — Held,  that  the  represen- 
tatives of  C.  might  recover  the  1002.  from  the  re- 
presentatives of  B.  on  a  count  for  money  had 
and  received  to  their  use,  and  that  there  was  no 
necessity  to  declare  specially.    Platte  v.  Lean,  3 

C.  &,  P.  561— Tenterden. 

Indebitatus  assumpsit  for  goods  sold  and  de- 
livered. Plea,  plene  administravit  It  appeared 
that  the  goods  were  sold  to  be  paid  for  on  the 
marriage  of  the  plaintiff  which  did  not  happen 
till  fifteen  years  after  the  sale.  Objection  at  the 
trial,  that  this,  being  a  special  contract,  could  not 
be  given  in  evidence  under  this  form  of  declara- 
tion. Verdict  for  plaintiff.  On  motion  for  new 
trial : — Held,  that  whether  the  form  of  declara- 
tion was  right  or  not,  the  court  would  look  to  the 
merits;  and  as  no  injustice  had  been  done,  they 
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would  not  grant  a  new  trioL    Stoke*  v.  Saun- 
ders, 3  DougL  401. 


II.  Consideration  to  bupfokt. 


1.  What  sufficient  generally. 

Any  act  which  is  a  detriment  to  the  plaintiff 
is  a  sufficient  consideration  for  a  promise  to  pay 
money.     Williamson  v.  Clements,  1  Taunt  523. 

In  order  to  facilitate  the  making  of  an  agree- 
ment,  for  which  there  was  sufficient  consideration 
between  the  plaintiff  and  a  third  person,  the  de- 
fendant, who  received  no  benefit  to  himself  by 
the  agreement,  became  party  thereto: — Held, 
that  as  the  agreement  was  such  as  the  plaintiff 
would  not  have  made  unless  the  defendant  had 
acceded,  there  was  a  sufficient  consideration  for 
the  defendant's  promise.  Bailey  v.  Croft,  4 
Taunt  611. 

A  moral  obligation  is  a  good  consideration  for 
a  promise  to  pay,  and  therefore  may  be  the 
ground  of  an  action  of  assumpsit  Lee  v.  Mug- 
geridge,  5  Taunt  36.  And  see  Smith  v.  Jame- 
son, 5  !•  iv.  603. 

Where  there  is  a  moral  obligation  to  pay,  and 
a  distinct  promise,  it  is  binding,  even  though  the 
original  contract  is  void.  Seago  v.  Deane,  4 
Bing.  459  j  1  M.  &  P.  227;  3  a  &  P.  170. 

Therefore,  where  defendant  agreed  to  pay 
plaintiff  in  consideration  of  her  becoming  his 
tenant,  202.  to  repair  the  house,  and  to  make  cer- 
tain alterations,  and  plaintiff  became  tenant  un- 
der a  lease  in  which  this  agreement  was  not 
stated,  and  did  the  repairs,  and  the  defendant 
promised  to  repay  her : — Held,  that  defendant 
was  liable  on  this  promise  on  the  account  stated, 
though  plaintiff  could  not  recover  on  his  special 
count,  on  account  both  of  the  lease  and  the  agree- 
ment being  void  by  the  statute  of  frauds.    Id, 

Semble,  that  a  moral  obligation  is  not  in  every 
case  a  sufficient  consideration  for  a  promise. 
Littlejield  v.  Shee,  2  B.  &  Adol.  811. 

A  person  borrowed  a  sum  of  money  in  the  year 
1807 ;  in  the  year  1815  he  stated  by  parol  to  the 
attorney  of  the  party  entitled  to  it,  that  he  had 
made  provision  by  his  will,  and  had  directed  his 
executors  to  pay  it  at  his  death.  He  died  in 
1825,  without  making  such  provision : — Held,  in 
an  action  against  the  executor,  that  the  promise 
was  good,  and  the  money  recoverable;  that 
neither  the  statute  of  frauds,  nor  the  statute  of 
limitations,  applied  to  the  case,  and  that  a  moral 
obligation  to  paywas  a  sufficient  consideration  for 
the  promise.  Wells  v.  Hortony  2  C.  &  P.  383 — 
Best    Rule  nisi  discharged  after  argument 

So,  the  defendant's  having  received  a  benefit 
by  the  permission  of  the  plaintiffs,  is  a  food  con- 
sideration. Davis  v.  Morgan,  6  D.  &  R.  42 ;  4 
B.  &  C.  8. 

A.  having  paid  to  B.  the  whole  of  a  demand 
claimed  by  Bl,  but  part  of  which  was  due  to  G, 
B.  afterwards  engaged  to  indemnify  A.  against 
any  claim  by  C. :  this  promise  was  held  to  be 
supported  by  a  sufficient  consideration,  although 


it  was  made  after  the  payment  of  the  money. 
Suffield  (Lord)  v.  Bruce,  2  Stark.  175— Ellenb, 

The  plaintiff  had  agreed  with  J.  C.  for  the  par- 
chase  of  certain  houses;  the  defendant,  in  writ* 
ing,  agreed  to  give  the  plaintiff  40/.  for  his  bar- 
gain ;  the  houses  were  afterwards,  at  plaintiff's 
request,  conveyed  to  the  nominee  of  the  defen- 
dant:—Held,  that  the  transfer  of  the  bargain 
was  a  sufficient  consideration  for  the  promise  of 
the  defendant  Price  v.  Jeaman  (in  error),  7  D. 
&,  R.  14;  4  B.  &  C.  525;  R.  &.  M.  195. 

Any  five  or  more  trustees,  under  a  turnpike 
act,  being  authorised  to  make  turnpikes,  with 
such  suitable  out-buildings  and  conveniences  as 
they  should  think  necessary,  on  the  intended  line 
of  road :  the  owner  of  the  soil  next  adjoining  a 
toll-house  (erected  in  pursuance  of  the  act),  con- 
tracted with  one  of  the  trustees,  on  behalf  of  the 
rest,  to  sink  a  well  for  the  convenience  of  the 
toll-house,  the  expense  to  be  borne  by  each  party 
equally : — Held,  in  an  action  to  recover  a  moiety 
of  the  expense  of  the  well,  brought  in  the  name 
of  the  clerk  of  the  trustees,  that  their  consent 
through  the  medium  of  one,  that  the  well  should 
be  sunk,  was  a  good  consideration  to  support  the 
action.    Newman  v.  Fletcher,  1D.&R.  202. 

A  mere  accord,  not  being  a  ground  of  action, 
is  not  a  sufficient  consideration  to  support  as- 
sumpsit   Lynn  v.  Bruce,  2  H.  Black.  317. 

There  must  be  a  good  consideration  for  a  pro- 
mise in  writing  to  pay  the  debt  of  another,  as 
well  as  for  any  other  promise.  Barrett  v.  Trus- 
sell,  4  Taunt  117. 

The  defendant  promised  to  pay  the  plaintiff 
51.  if  he  would  provide  a  tenant  for  certain  pre- 
mises, and  get  him  350/.  for  his  lease.  The 
plaintiff  procured  one  S.,  with  whom  the  defen- 
dant entered  into  an  agreement,  and  received  501. 
as  a  deposit ;  but  afterwards  consented  to  release 
him  from  the  further  performance  of  it,  but  re- 
tained the  502. ;  the  court  held,  that  this  was  a 
substantial  performance  of  the  condition  on  the 
part  of  the  plaintiff,  and  that  he  was  therefore 
entitled  to  recover  the  51.  Harford  v.  Wilson*  1 
Taunt  12. 

On  an  agreement  to  pay  100/.  if  the  plaintiff 
would  not  send  herrings  for  a  twelvemonth  to 
the  London  market,  and*particularly  to  the  house 
of  J.  S. ;  and  the  plaintiff  proved  he  had  sent  no 
herrings  during  the  twelvemonth  to  that  house : 
— Held,  sufficient  to  entitle  him  to  recover,  no 
proof  being  given  by  the  defendant  that  the  plain- 
tiff had  sent  herrings  within  the  year  to  the  Lon- 
don market  Colder  d.  Rutherford,  7  Moore, 
158;  3B.&B.  302. 

2.  Contracts  of  Forbearance. 

[For  the  extent  to  which  Contracts  for  the 
abandonment  of  Legal  Proceedings  are  valid,  see 

Contract.] 

A  promise  by  the  defendant  to  pay  a  judgment 
debt  obtained  against  him,  in  consideration  that 
the  plaintiff  would  stay  execution  thereon,  is  no 
ground  to  raise  an  assumpsit  Otherwise,  if  the 
promise  be  by  a  third  person.    -Ajwa.Cowp.129. 
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Where  the  plaintiff  declared  that  A-,  since  de- 
ceased, was  indebted  to  him  so  much,  and  that 
after  his  death,  in  consideration  of  the  premises, 
and  that  he,  at  the  instance  of  the  defendant, 
would  forbear  and  give  day  of  payment  of  the 
debt  (not  stating  to  whom  he  was  to  forbear),  the 
defendant  promised,  etc : — Held,  on  demurrer, 
to  be  no  consideration  for  the  promise ;  for  a 
promise  can  only  be  sustained  on  a  consideration 
of  benefit  to  the  defendant,  or  of  detriment  to  the 
plaintiff;  and  unless  there  were  some  person 
whom  the  plaintiff  could  have  sued  for  his  debt, 
his  forbearance  was  no  detriment  to  him.  Jonei 
▼.  Askbmmham,  4  East,  455;  1  Smith,  188. 

A,  having  recovered  judgment  against  B., 
and  a  a.  fa.  being  delivered  to  the  sheriff;  in  con- 
sideration that  A.,  at  the  special  instance  and 
request  of  C,  had  requested  the  sheriff  not  to 
execute  the  writ,  C.  promises  to  pay  A.  the  debt 
and  costs,  together  with  the  sheriff's  poundage, 
bailiff's  fees,  and  other  charges :  on  a  judgment 
by  default,  and  error  brought,  the  promise  was 
holden  to  be  binding  on  C.,  though  it  was  not 
averred  that  the  sheriff  did  in  fact  desist  from 
the  execution,  nor  what  the  amount  of  the  pound- 
age, &&,  was,  nor  that  the  defendant  had  notice 
of  such  amount  Pullin  v.  Stokes  (in  error),  2 
H.  Black.  312. 


stated,  the  plaintiff,  at  the  request 
of  EL  Bl  and  M.  B\,  sold  and  delivered  to  them 
goods  of  a  certain  value,  and  that  in  considera- 
tion thereof,  and  also  in  consideration  that  the 
pi«;^»wr  at  the  request  of  the  defendant,  would 
forbear  and  give  day  of  payment  of  the  said  sum 
of  money,  defendant  by  a  certain  note  or  me- 
morandum in  writing  signed  by  him,  undertook 
to  pay  him  the  money,  and  then  alleged,  that 
piamtrl£  relying  on  the  promise  of  defendant, 
did  forbear  and  give  day  of  payment  of  the  said 
sum,  &c  After  verdict  for  plaintiff,  the  court 
refused  to  arrest  the  judgment,  on  the  ground  of 
the  declaration  not  stating  to  whom  the  forbear- 
ance was  given.  Mar$hau  v.  Birkenshaw,  1  N. 
R.173. 

Where  the  cause  of  action  is  to  recover  any 
costs  or  expenses  which  have  been  incurred  in  a 
cause,  as  the  existence  of  such  cause  is  the  foun- 
dation of  the  action,  it  is  a  material  averment  in 
the  declaration.    Herbert  v.  Jones,  1  Esp.  422 — 


Assumpsit ;  in  consideration  that  plaintiff,  at 
defendant's  request,  would  consent  to  suspend 
proceedings  against  another  person,  defendant 
promised  to  pay  the  debt  on  a  certain  day ;  aver- 
ment, that  plaintiff  did  suspend  the  proceedings. 
The  agreement  proved  was  in  writing  as  follows : 
— *»Toe  plaintiff  having,  at  my  request,  con- 
sensed  to  suspend  proceedings,  &c. :" — Held,  that 
as  the  request  must  have  preceded  the  consent 
to  suspend  proceedings,  the  contract  was  properly 
declared  on  as  an  executory  contract ;  secondly, 
that  the  consideration  for  the  promise  was  good, 
mm  it  must  be  taken  as  a  consent  to  suspend  pro- 
ceedings, at  least  until  the  day  defendant  was  to 
pay  the  debt;  thirdly,  that,  after  verdict,  the  aver- 
ment that u  plaintiff  had  suspended  proceedings" 
wmm  sufficient,  without  specifying  for  what  pe- 


riod.   Payne  v.  Wilson, 7  B. &  C.  423;  1  M. ct 

R.  708. 

Declaration  that  C.  K.  was  indebted  to  the 
firm  of  B.  and  S.;  that  plaintiff  had  been  ap- 
pointed, by  the  court  of  Chancery,  receiver  of  the 
debts  of  the  firm,  whereby  C.  K.  became  liable  to 
pay  plaintiff  when  requested ;  that,  in  considera- 
tion of  the  premises,  and  that  the  plaintiff  as 
such  receiver,  would  give  C.  K.  two  months'  time 
to  pay,  defendant  promised  to  pay,  in  case  C.  K. 
omitted  to  do  so  within  that  time.  Breach ;  that 
C.  K.  omitted,  and  that  defendant  never  paid : — 
Held,  on  arrest  of  judgment,  that  sufficient  au- 
thority appeared  for  the  plaintiff  to  contract  and 
sue,  and  sufficient  consideration  for  the  defen- 
dant's promise.  Willatts  v.  Kennedy,  8  Bing.  5 ; 
1  M.  &  Scott,  35. 

Forbearance  by  plaintiff,  at  defendant's  re- 
quest, to  enforce  a  fi.  fa.  against  the  goods  of  a 
third  person  for  601.,  is  a  valid  consideration  for 
defendant's  promise  to  pay  plaintiff  107/.  in  seven 
days.    Smith  v.  Algar,  1  B.  &,  Adol.  603. 

The  abandoning  a  suit,  instituted  to  try  a 
question  in  respect  of  which  the  law  is  doubtful, 
is  a  good  consideration  for  a  promise  to  pay  a  sti- 
pulated sum :  therefore,  where  a  ship,  having  on 
board  a  pilot  required  by  law,  ran  foul  of  another 
vessel,  and  proceedings  were  instituted  by  the 
owners  of  the  latter  to  compel  the  owners  of  the 
former  to  make  good  the  damages ;  and  the  for- 
mer vessel  was  detained  until  bail  was  given; 
and,  pending  such  proceedings,  the  agents  of  the 
owners  of  the  vessel  detained,  agreed,  on  the 
owners  of  the  damaged  vessel  renouncing  all 
claims  on  the  other  vessel,  and  on  their  proving 
the  amount  of  the  damages  sustained,  to  indem- 
nify them,  and  to  pay  a  stipulated  sum  by  way 
of  damages : — Held,  that  there  being  contradic- 
tory decisions  as  to  the  point,  whether  ship- 
owners were  liable  for  an  injury  done  while  their 
ship  was  under  the  control  of  a  pilot  required  by 
law,  there  was  a  sufficient  consideration  to  sus- 
tain the  promise  made  by  the  agents  of  the  own- 
ers of  the  detained  vessel  to  pay  the  stipulated 
damages.  Longridge  v.  Dorville,  5  B.  &  A.  117. 
And  im1B.&  P.  306,  and  2  Esp.  659. 

And  an  agreement  between  parties  to  a  suit  in 
Chancery,  binding  themselves,  their  executors, 
and  administrators,  made  an  order  of  that  court, 
and  acted  upon  therein  as  such,  may  be  the 
ground  of  an  assumpsit  at  law.  Smith  v.  What- 
ley,  2  B.  &  P.  482. 

3.  Agreements  which  are  Nuda  Pacta. 

As  to  promises  within  the  doctrine  of  nudum 

Sictum,  $ee  Rann  v.  Hughe;  7  T.  R.  350,  n. ;  4 
ro.  P.  C.  27. 

There  is  a  distinction  between  a  mere  volun- 
tary promise,  which  is  nudum  pactum,  that  will 
not  maintain  an  action,  and  a  promise  upon  the 
faith  of  which  another  does  some  act,  as  enter- 
ing into  engagements,  or  paying  money;  the 
latter  forms  a  consideration  that  will  support  an 
action.    Crosbie  v.  MDoual,  13  Ves.  jun.  148. 

Where  A.,  after  drawing  a  bill  of  exchange  on 
B\,  who  accepted  it,  indorsed  it  to  C,  who  re- 
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indorsed  it  to  A.,  in  pursuance  of  an  agreement 
(without  consideration)  that  he  should  do  so  as 
a  security  for  the  payment  of  it  by  the  acceptor, 
and  for  the  purpose  of  rendering  the  bill  more 
negotiable;  on  demurrer  to  a  declaration  against 
C.  upon  the  bill,  in  the  usual  form,  alleging  the 
special  circumstances  under  which  the  defendant 
became  the  indorser : — Held,  that  the  agreement 
to  indorse  was  void,  for  want  of  consideration. 
Britten  v.  Webb,  3  D.  A,  R.  G50 ;  2B.6lC.483. 

So,  where  A.  agreed  in  writing,  that,  in  consi- 
deration that  B.  would  appoint  him  to  receive  a 
sum  of  money  for  a  lace  machine  (agreed  for  be- 
tween B.  &  C),  he  would  take  the  machine,  and 
pay  the  balance,  should  there  be  any  default  on 
the  part  of  C ;  and  C.  did  make  default : — Held, 
that  this  agreement  or  promise  was  void  for  want 
of  consideration,  and,  consequently,  that  an  ac- 
tion of  assumpsit  could  not  be  maintained  there- 
on. Bates  v.  Cort,  3  D.  &  R.  676;  2  B.  &  C. 
474. 

C,  in  consideration  of  a  loan  of  400!.,  mort- 
gaged lands  in  fee  to  W.  &  Co.,  in  trust,  to  sell 
the  same,  and,  after  repaying  themselves  the  mo- 
ney advanced,  to  pay  over  the  surplus  to  his  ex- 
cutors  or  administrators :  before  any  sale  was  ef- 
fected, C.  died,  having  devised  all  his  real  and 
personal  estates  to  trustees,  whom  he  also  ap- 
pointed his  executors,  in  trust,  to  sell  the  same, 
and  pay  debts  and  discharge  incumbrances :  in 
the  lifetime  of  these  trustees,  W.  &  Co.,  the  ori- 
ginal mortgagees  sold  the  estate,  and  paid  over 
the  surplus  into  the  hands  of  the  attorney  or 
agent  of  the  testator's  trustees  and  executors :  be- 
fore the  money  was  disposed  of,  the  trustees  and 
executors,  and  also  their  attorney,  died,  the  lat- 
ter leaving  the  defendant  his  executor.  The 
plaintiffs  took  out  administration  de  bonis  non, 
with  the  will  of  C.  annexed,  and  sued  the  attor- 
ney's executor  in  assumpsit  for  money  had  and 
received : — Held,  that  an  express  promise  by  the 
defendant  to  pay  the  plaintiffs  the  money  in 
question  was  a  nudum  pactum,  they  having  no 
title  to  it  in  a  court  of  law ;  and  that  the  action 
was  not  maintainable,  as  the  money  in  the  de- 
fendant's hands  was  equitable  and  not  legal  as- 
sets. Clayy.  Willis,  2  D.  &  R.  539 ;  1R&C. 
364. 

Where  the  defendant  having  purchased  cer- 
tain shares  of  an  Blast  Indiamon,  commanded  by 
the  plaintiff,  and  chartered  by  the  East  India 
Company  for  four  voyages,  proposed  to  the  plain- 
tiff that  he  should  resign  the  command  in  favour 
of  the  defendant's  nephew,  upon  receiving  in  ex- 
change the  command  of  another  ship,  then  char- 
tered for  one  voyage,  and  to  which  the  plaintiff 
assented,  and  the  company  acceded  to  the  ex- 
change ;  and  it  was  agreed  that,  in  case  the  de- 
fondant's  nephew  died,  or  resigned,  before  the 
expiration  of  the  four  voyages,  the  plaintiff  should 
succeed  him :  and,  as  a  further  inducement  to 
the  plaintiff  to  resign  the  command  of  the  ship, 
chartered  for  the  four  voyages,  the  defendant 
undertook  to  procure  a  beneficial  alteration  in 
the  destination  of  the  other,  chartered  for  one 
voyage  only ;  and  the  person  who  negotiated  the 
affair  on  the  part  of  the  plaintiff  undertook,  with- 


out the  plaintiff's  knowledge,  to  pay  the  defen- 
dant a  certain  sum,  if  the  plaintiff  should  refuse 
to  resign;  and  the  exchange  was  ultimately  ap- 
proved of  by  the  company,  and  the  destination  of 
the  latter  vessel  altered;  and  the  plaintiff  and 
defendant's  nephew  sailed  on  their  respective 
voyages,  and  the  former  became  bankrupt  on  hie 
return  from  his  voyage,  and  the  nephew  died  in 
the  course  of  his  second  voyage ;  and  the  defen- 
dant, having  refused  to  appoint  the  plaintiff  to 
succeed  him,  was  sued  in  assumpsit  for  a  breach 
of  the  agreement,  and  the  jury  found  a  verdict 
for  the  plaintiff : — Held,  that,  after  verdict,  there 
was  a  sufficient  consideration  for  the  defendant'* 
agreement,  whereon  to  found  such  an  action. 
Richardson  v.  Hellish,  9  Moore,  435 ;  2  Bing. 
229;  1  C.  &  P.  241;  R.  &  M.  66. 

The  statement  of  a  consideration  that  A*,  at 
his  own  expense,  would  procure  an  administra- 
tion, and  furnish  evidence  to  enable  B.  to  receive 
certain  dividends,  will  not  support  a  promise  to 
pay  over  the  dividends  when  received.  Parker 
v.  Bayliss,  2  B.  &.  P.  73. 


III.  For  Money  Paid. 

1.  Request  and  Payment 

[Set  Spragg  v.  Hammond,  4  Moore, 431;  2B.& 

B.59.] 

Request.] — Assumpsit  lies  to  recover  money 
paid  for  another  at  his  request  Alcinbrook  v. 
Hall,  2  Wils.  309. 

But  in  such  an  action,  the  plaintiff  must  prove 
some  authority,  either  express  or  implied,  from 
the  defendant  to  make  the  payment  on  his  ac- 
count.    Tappin  v.  Broster,  1  C.  &  P.  112 

Hullock. 

Assumpsit  for  money  paid,  laid  out,  and  ex- 
pended, will  not  lie,  when  the  money  has  been 
paid  against  the  express  consent  of  the  party  for 
whose  use  it  is  supposed  to  have  been  paid. 
Where  two  parishes  had  been  a  long  time  united, 
and  had  jointly  paid  one  sexton,  but  afterwards 
one  of  them,  upon  claiming  a  right  of  electing  a 
separate  sexton,  gave  notice  to  the  other  of  their 
intention,  and  did  so  elect: — Held,  that  they 
could  not  maintain  an  action  for  money  paid,  laid 
out,  and  expended,  to  the  use  of  the  other  pa- 
rish for  their  quota  of  the  sexton's  salary.  Statu* 
v.Lewis,!  T.R.20. 

What  is  a  Pawnent,] — One  of  the  makers  of  a 
joint  and  several  note,  after  it  had  become  due, 
gave  his  bond  to  the  holder  for  the  amount,  bat 
before  the  commencement  of  the  action  no  money 
had  been  paid  upon  the  bond : — Held,  that  until 
he  had  paid  money  upon  the  bond,  he  could  not 
maintain  assumpsit  for  money  paid,  in  order  to 
.recover  contribution  against  any  of  the  other 
makers  of  the  note.  Maxwell  v.  Jameson,  2  B. 
&  A.  51. 

If  a  party  give  a  promissory  note  for  the  debt 
of  another,  which  the  creditor  accepts  in  pay- 
ment, it  is  a  payment  of  money  to  tne  debtorW 
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me,  and  may  be  recovered  as  such.    Barclay  v. 
Coock,  2  Esp.  571— Kenyon. 

If  the  indorser  of  a  dishonoured  bill  promise 
the  indorsee,  that,  if  he  will  sue  the  acceptor,  he 
(the  indoner)  will  pay  the  expenses;  to  entitle 
the  indorsee  to  recover  on  this  promise,  it  is  not 
necessary  for  him  to  prove  that  he  paid  the  at- 
torney, he  being  liable  to  do  so  is  sufficient 
BuUsdt  v.  Lloyd,  2  a  &  P.  119— Abbott 

The  plaintiff,  an  occupier  of  lands,  having 
been  sued  by  the  vicar  for  tithes,  rave  up  the  oc- 
cupation, and  quitted  the  parish  during  the  pro- 
gress of  the  suit;  upon  which  the  defendant  un- 
dertook to  indemnify  him  from  all  costs  of  the 
suit,  if  he  would  suffer  the  defendant  to  defend 
in  his  the  plaintiff's  name.    The  vicar  having 
succeeded  in  the  suit,  the  plaintiff's  attorney  paid 
him  the  costs  incurred  before  as  well  as  after  the 
defendant's  promise  of  indemnity.    The  plaintiff 
afterwards  gave  his  attorney  a  promissory  note 
for  the  amount  of  the  costs  so  paid,  but  which  was 
not  paid  at  maturity  when  he  sued  the  defendant 
en  his  promise: — Held,  that  the  payment  of 
such  costs  by  the  plaintiff's  attorney  was  equi- 
valent to  a  payment  by  the  plaintiff  himself,  as 
the  attorney  might  be  considered  his  agent  for 
the  purpose  of  making  such  payment    Adams 
t.  Vawiey,  4M.&  P.  245;  6  Bmg.  506. 

2.  On  Distresses. 

Where  a  man  by  compulsion  of  law  is  obliged 
to  pay  a  debt,  he  has  a  remedy  against  those 
who  by  law  were  bound  to  pay,  but  did  not 
BxmU  t.  Partridge,  8  T.  It  308;  3  Esp.  8. 

The  goods  of  a  stranger  on  the  premises  of 
another  were  distrained  by  the  landlord  for  the 
rent  in  arrear,  and  the  stranger  was  obliged  to 
pay  the  rent  to  redeem  them : — Held,  that  the 
stranger  might  maintain  assumpsit  for  money 
paid  to  the  use  of  the  original  lessees,  who  were 
bound  by  their  covenant  to  the  landlord,  al- 
though some  of  them  had,  to  the  knowledge  of 
the  plaintiff,  before  he  placed  his  goods  on  the 
premises,  assigned  their  interest  to  one  of  their 
oo4esseea,who  was  in  the  exclusive  possession  at 
the  time.    Id. 

An  under-tenant,  whose  goods  were  distrained 
and  sold  by  the  original  landlord  for  rent  due 
from  his  immediate  tenant,  cannot  immediately' 
p*^w»#»;«  assumpsit  against  him  for  money  paid ; 
lor,  on  the  sale  under  the  distress,  the  money  paid 
by  the  purchaser  vested  in  the  landlord  in  satis- 
mction  of  the  rent,  and  never  was  the  money  of 
«ke  ander-tenant    Moore  v.  PyrJfce,  11  East,  52. 

A  tenant  under  a  lease  cannot  maintain  as- 
wpfft  on  an  implied  promise  for  money  paid 
sjnder  a  distress  by  a  superior  landlord,  being  ex- 
cluded by  the  express  contract  The  remedy  is 
on  the  covenant  Scklenker  v.  Moxeyy  5  D.  & 
JL  747;  3  B.  &,  C.  789;  1  C.  &  P.  178. 

A  tenant,  shortly  after  he  had  paid  half  a-year's 
rent  to  his  landlord,  due  at  Lady-day  preceding, 
w&acmDed  upon  by  the  agent  of  the  ground  land- 
lord fat  gTound-rent  due  previously  to  Lady-day, 
and  which  the  landlord  had  refused  to  pay: — 
Uniil.  that  the  payment  of  such  ground-rent  by 
i.  ▼ 


the  tenant  was  not  a  voluntary  payment,  al- 
though the  agent  of  the  ground  landlord  gave 
him  time  for  that  purpose.  Carter  v.  Carter,  2 
M.  &  P.  723;  5  Bing.  406. 

By  an  act  of  the  41  Geo.  3,  for  draining  lands 
in  the  county  of  Lincoln,  it  was  declared,  "  that 
the  taxes  to  be  charged  and  assessed  by  virtue  of 
the  same,  should  be  paid  by  the  tenants  of  the 
lands,  dec  charged  with  the  same  respectively, 
who  might  deduct  and  retain  the  same  out  of  the 
rents  payable  to  their  respective  landlords ;"  and 
also,  that,  in  cose  of  neglect  to  pay,  the  tax  might 
be  levied  by  distress  on  the  goods  and  chatties 
which  should  be  found  on  the  lands  charged  with 
the  tax  in  arrear;  and  that,  "  if  the  same  should 
be  untenanted,  or  no  sufficient  distress  could  be 
found,  the  lands  and  grounds  chargeable  should 
remain  as  a  security  for  the  payment  thereof,  and 
might  be  taken  possession  of,  and  let  in  discharge 
of  the  tax.*'  Where,  therefore,  a  tenant  had 
quitted  lands  liable  to  a  drainage  tax  under  this 
act,  and,  after  he  had  left,  the  collector  levied  the 
tax  in  arrear  upon  property  which  he  had  left  in 
the  possession  of  the  succeeding  tenant: — Held, 
that  the  tenants  to  be  charged  with  the  tax  were 
those  in  whose  time  the  tax  accrued  due,  and 
not  the  tenant  for  the  time  being;  and,  there- 
fere,  that  the  plaintiff  might  maintain  assumpsit 
against  the  landlord  for  money  paid  to  his  use. 
Dawson  v.  Linton,  1  D.  &  R.  117 ;  5  R.  &  A. 
521. 


3.  Damages  and  Costs* 

If  the  indorser  of  a  bill  is  compelled  by  the 
holder  to  pay  him  part  of  the  amount,  he  may 
recover  it  back  from  the  acceptor  in  an  action 
for  money  paid  to  his  use.  Pownal  v.  Ferrond, 
9  D.  &  R.  603;  6  B.  &.  C.  439. 

The  drawer  of  an  accommodation  bill  is  liable 
to  the  acceptor  for  the  amount  of  the  costs  of  on 
actioQjon  the  bill,  defended  by  the  acceptor,  al- 
though there  was  no  express  request  by  the 
drawer  to  defend  the  action.  Jones  v.  Brooke,  4 
Taunt  464— Per  Mansfield,  J.  sed  quare. 

A.  defends  an  action  at  the  desire  of  B^  in 
which  action  B.  is  concerned,  and  may  be  bene- 
fited by  the  event,  and  A.  has  a  verdict  against 
him.  B.  is  liable  to  pay  the  expenses  of  the  de- 
fence.   Howes  v.  Martin,  1  Esp.  162— Kenyon. 

Where,  an  annuity  has  been  made  void  by  rea- 
son of  a  defect  in  the  memorial,  and  the  attorney 
who  prepared  the  conveyances  is  sued  by  the 
grantee  for  negligence,  and  a  verdict  recovered 
against  him  to  the  amount  of  the  consideration 
money  paid  for  the  annuity,  which  he  pays,  be 
cannot  recover  it  over  against  the  grantor  as 
money  paid  to  his  use.  Burden  v.  Webb,  2  Esp. 
527— -Kenyon. 

A  person  indemnified  cannot  charge  the  per- 
son indemnifying  with  the  costs  of  defending  an 
action  for  a  debt  clearly  due,  unless  authorized 
by  him  to  defend.  GiUeU  v.  Rippon,  M.  &  At 
406— Tenterden. 

Quere,  whether  the  drawer  of  a  bill  of  ex- 
change, which  he  was  obliged  to  pay,  after  an  ac- 
tion brought  against  him,  may  not  sue  the  ac- 
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indorsed  it  to  A.,  in  pursuance  of  an  agreement 
(without  consideration)  that  he  should  do  so  as 
a  security  for  the  payment  of  it  by  the  acceptor, 
and  for  the  purpose  of  rendering  the  bill  more 
negotiable ;  on  demurrer  to  a  declaration  against 
C.  upon  the  bill,  in  the  usual  form,  alleging  the 
special  circumstances  under  which  the  defendant 
became  the  indorser: — Held,  that  the  agreement 
to  indorse,  was  void,  for  want  of  consideration. 
Britten  v.  Webb,  3  D.  A,  R.  G50 ;  2B.dcC.483. 

So,  where  A.  agreed  in  writing,  that,  in  consi- 
deration that  B.  would  appoint  him  to  receive  a 
sum  of  money  for  a  lace  machine  (agreed  for  be- 
tween B.  Sl  C),  he  would  take  the  machine,  and 
pay  the  balance,  should  there  be  any  default  on 
the  part  of  C ;  and  C.  did  make  default : — Held, 
that  this  agreement  or  promise  was  void  for  want 
of  consideration,  and,  consequently,  that  an  ac- 
tion of  assumpsit  could  not  be  maintained  there- 
on. Sates  v.  Cm,  3D.&R.  676;  2  B.  &  C. 
474. 

C,  in  consideration  of  a  loan  of  40OL,  mort- 
gaged lands  in  fee  to  W.  &  Co.,  in  trust,  to  sell 
the  same,  and,  after  repaying-  themselves  the  mo- 
ney advanced,  to  pay  over  the  surplus  to  his  ex- 
cutors  or  administrators :  before  any  sale  was  ef- 
fected, C.  died,  having  devised  all  his  real  and 
personal  estates  to  trustees,  whom  he  also  ap- 
pointed his  executors,  in  trust,  to  sell  the  same, 
and  pay  debts  and  discharge  incumbrances :  in 
the  lifetime  of  these  trustees,  W.  &  Co.,  the  ori- 
ginal mortgagees  sold  the  estate,  and  paid  over 
the  surplus  into  the  hands  of  the  attorney  or 
agent  of  the  testator's  trustees  and  executors :  be- 
fore the  money  was  disposed  of,  the  trustees  and 
executors,  and  also  their  attorney,  died,  the  lat- 
ter leaving  the  defendant  his  executor.  The 
plaintiffs  took  out  administration  de  bonis  non, 
with  the  will  of  C.  annexed,  and  sued  the  attor- 
ney's executor  in  assumpsit  for  money  had  and 
received : — Held,  that  an  express  promise  by  the 
defendant  to  pay  the  plaintiffs  the  money  in 
question  was  a  nudum  pactum,  they  having  no 
title  to  it  in  a  court  of  law ;  and  that  the  action 
was  not  maintainable,  as  the  money  in  the  de- 
fondant's  hands  was  equitable  and  not  legal  as- 
sets. Clayy.  WUlis,%  D.  &  R.  539;  1  B.  &  C. 
364. 

Where  the  defendant  having  purchased  cer- 
tain shares  o£  an  Blast  Indioman,  commanded  by 
the  plaintiff,  and  chartered  by  the  East  India 
Company  for  four  voyages,  proposed  to  the  plain- 
tiff that  he  should  resign  the  command  in  favour 
of  the  defendant's  nephew,  upon  receiving  in  ex- 
change the  command  of  another  ship,  then  char- 
tered for  one  voyage,  and  to  which  the  plaintiff 
assented,  and  the  company  acceded  to  the  ex- 
change ;  and  it  was  agreed  that,  in  case  the  de- 
fondant's  nephew  died,  or  resigned,  before  the 
expiration  of  the  four  voyages,  the  plaintiff  should 
succeed  him :  and,  as  a  further  inducement  to 
the  plaintiff  to  resign  the  command  of  the  ship, 
chartered  for  the  four  voyages,  the  defendant 
undertook  to  procure  a  beneficial  alteration  in 
the  destination  of  the  other,  chartered  for  one 
voyage  only ;  and  the  person  who  negotiated  the 
affair  on  the  part  of  the  plaintiff  undertook,  with- 


out the  plaintiff's  knowledge,  to  pay  the  defen- 
dant a  certain  sum,  if  the  plaintiff  should  refuse 
to  resign;  and  the  exchange  was  ultimately  ap- 
proved of  by  the  company,  and  the  destination  of 
the  latter  vessel  altered;  and  the  plaintiff  and 
defendant's  nephew  sailed  on  their  respective 
voyages,  and  the  former  became  bankrupt  on  his 
return  from  his  voyage,  and  the  nephew  died  in 
the  course  of  his  second  voyage ;  and  the  defen- 
dant, having  refused  to  appoint  the  plaintiff  to 
succeed  him,  was  sued  in  assumpsit  for  a  breach 
of  the  agreement,  and  the  jury  found  a  verdict 
for  the  plaintiff: — Held,  that,  after  verdict,  then 
was  a  sufficient  consideration  for  the  defendant's 
agreement,  whereon  to  found  such  on  action. 
Richardson  v.  Mellish,  9  Moore,  435 ;  2  Bing. 
229;  1  C.  &  P.  241 ;  R.  &  M.  66. 

The  statement  of  a  consideration  that  A.,  at 
his  own  expense,  would  procure  an  administra- 
tion, and  furnish  evidence  to  enable  B.  to  receive 
certain  dividends,  will  not  support  a  promise  to 
pay  over  the  dividends  when  received.  Parker 
v.  Bayliss,  2  B.  &  P.  73. 


III.  For  Monet  Paid. 

1.  Request  and  Payment. 
[See  Spragg  v.  Hammond,  4  Moore, 431;  2B.& 

B.  59.] 

Request.] — Assumpsit  lies  to  recover  money 
paid  for  another  at  his  request  Alcinbroak  v. 
Hall,  2  Wils.  309. 

But  in  such  an  action,  the  plaintiff  must  prove 
some  authority,  either  express  or  implied,  from 
the  defendant  to  make  the  payment  on  his  ac- 
count Tappin  v.  Broster,  1  C.  &  P.  112— 
Hullock. 

Assumpsit  for  money  paid,  hud  out,  and  ex- 
pended,  will  not  lie,  when  the  money  has  been 
paid  against  the  express  consent  of  the  party  for 
whose  use  it  is  supposed  to  have  been  p*iJ 
Where  two  parishes  had  been  a  long  time  united, 
and  had  jointly  paid  one  sexton,  but  afterwards 
one  of  them,  upon  claiming  a  right  of  electing  a 
separate  sexton,  pave  notice  to  the  other  of  their 
intention,  and  did  so  elect:— Held,  that  they 
could  not  maintain  an  action  for  money  paid,  laid 
out,  and  expended,  to  the  use  of  the  other  pa- 
rish for  their  quota  of  the  sexton's  salary.  Stoke* 
Y.Lewis,!  T.R.20. 

What  is  a  Payment.] — One  of  the  makers  of  a 
joint  and  several  note,  after  it  had  become  due, 
gave  his  bond  to  the  holder  for  the  amount,  but 
before  the  commencement  of  the  action  no  money 
had  been  paid  upon  the  bond : — Held,  that  until 
he  had  paid  money  upon  the  bond,  he  could  not 
maintain  assumpsit  for  money  paid,  in  order  to 
recover  contribution  against  any  of  the  other 
makers  of  the  note.  Maxwell  v.  Jameson,  2  B. 
&A.51. 


If  a  party  give  a  promissory  note  for  the  debt 
of  another,  which  the  creditor  accepts  in  pay- 
ment, it  is  a  payment  of  money  to  tne  debtor^ 
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ue,  and  may  be  recovered  as  such.    Barclay  v. 
Cssca,  2  Esp.  571— Kenyon. 

If  the  indoner  of  a  dishonoured  bill  promise 
the  indorsee,  that,  if  he  will  sue  the  acceptor,  he 
(the  indoner)  will  pay  the  expenses;  to  entitle 
the  indorsee  to  recover  on  this  promise,  it  is  not 
necessary  for  him  to  prove  that  he  paid  the  at- 
torney, he  being  liable  to  do  so  is  sufficient 
BaUsck  v.  Uoyd,  2  C.  A  P.  119— Abbott 

The  plamth%  an  occupier  of  lands,  having 
been  sued  by  the  vicar  for  tithes,  gave  up  the  oc- 
cupation, and  quitted  the  parish  during  the  pro- 
gress of  the  suit;  upon  which  the  defendant  un- 
dertook to  indemnify  him  from  all  costs  of  the 
suit,  if  he  would  miner  the  defendant  to  defend 
in  his  the  plaintiff's  name.    The  vicar  having 
succeeded  in  the  suit,  the  plaintiff's  attorney  paid 
him  the  costs  incurred  before  as  well  as  after  the 
defendant's  promise  of  indemnity.    The  plaintiff 
afterwards  gave  his  attorney  a  promissory  note 
lor  the  amount  of  the  costs  so  paid,  but  which  was 
not  paid  at  maturity  when  he  sued  the  defendant 
on  his  promise: — Held,  that  the   payment  of 
such  costs  by  the  plaintiff's  attorney  was  equi- 
valent to  a  payment  by  the  plaintiff  himself,  as 
the  attorney  might  be  considered  his  agent  for 
the  purpose  of  making  such  payment    Adams 
t.  Danwsy,  4  M.  A  P.  245;  6  Bing.  506. 

S.  On  Distresses. 

Where  a  man  by  compulsion  of  law  is  obliged 
to  pay  a  debt,  he  has  a  remedy  against  those 
who  by  law  were  bound  to  pay,  but  did  not 
BxaU  v.  Partridge,  8  T.  R.308;  3  Esp.  a 

The  goods  of  a  stranger  on  the  premises  of 
another  were  distrained  by  the  landlord  for  the 
rent  in  arrear,  and  the  stranger  was  obliged  to 
pay  the  rent  to  redeem  them : — Held,  that  the 
stranger  might  maintain  assumpsit  for  money 
paid  to  the  use  of  the  original  lessees,  who  were 
bound  by  their  covenant  to  the  landlord,  al- 
though some  of  them  had,  to  the  knowledge  of 
the  plaintiff,  before  he  placed  his  goods  on  the 
premises,  assigned  their  interest  to  one  of  their 
eo-fcssprs,who  was  in  the  exclusive  possession  at 
the  time.    Id. 

An  under-tenant,  whose  goods  were  distrained 
and  sold  by  the  original  landlord  for  rent  due 
from  his  immediate  tenant,  cannot  immediately 
-»■»—*■"»  assumpsit  against  him  for  money  paid ; 
lor,  on  the  sale  under  the  distress,  the  money  paid 
by  the  purchaser  vested  in  the  landlord  in  satis- 
faction of  the  rent,  and  never  was  the  money  of 
the  under-tenant    Moore  v.  Pyrke,  11  East,  52. 

A  tenant  under  a  lease  cannot  maintain  as- 
m"!1*8*  on  an  implied  promise  for  money  paid 
under  a  distress  by  a  superior  landlord,  being  ex- 
cluded by  the  express  contract  The  remedy  is 
en  the  covenant  SeMenker  v.  Moxey,  5  D.  Sl 
JL  747;  3  R  <fe  C.  789;  1  C.  <fc  P.  178. 

A  tenant,  shortly  after  he  had  paid  half  a-year's 
rent  to  his  landlord,  due  at  Lady-day  preceding, 
waecaued  upon  by  the  agent  of  the  ground  land- 
lord lor  Round-rent  due  previously  to  Lady-day, 
and  which  the  landlord  had  refused  to  pay: — 
Bald,  that  the  payment  of  such  ground-rent  by 
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the  tenant  was  not  a  voluntary  payment,  al- 
though the  agent  of  the  ground  landlord  gave 
him  time  for  that  purpose.  Carter  v.  Carter,  2 
M.  &P.723;  5  Bing.  406. 

By  an  act  of  the  41  Geo.  3,  for  draining  lands 
in  the  county  of  Lincoln,  it  was  declared,  u  that 
the  taxes  to  be  charged  and  assessed  by  virtue  of 
the  same,  should  be  paid  by  the  tenants  of  the 
lands,  &c.  charged  with  the  same  respectively, 
who  might  deduct  and  retain  the  same  out  of  the 
rents  payable  to  their  respective  landlords ;"  and 
also,  that,  in  cose  of  neglect  to  pay,  the  tax  might 
be  levied  by  distress  on  the  foods  and  chatties 
which  should  be  found  on  the  lands  charged  with 
the  tax  in  arrear;  and  that,  "  if  the  some  should 
be  untenanted,  or  no  sufficient  distress  could  be 
found,  the  lands  and  grounds  chargeable  should 
remain  as  a  security  for  the  payment  thereof,  and 
might  be  taken  possession  of,  and  let  in  discharge 
of  the  tax.*'  Where,  therefore,  a  tenant  had 
quitted  lands  liable  to  a  drainage  tax  under  this 
act,  and,  after  he  had  left,  the  collector  levied  the 
tax  in  arrear  upon  property  which  he  had  left  in 
the  possession  of  the  succeeding  tenant: — Held, 
that  the  tenants  to  be  charged  with  the  tax  were 
those  in  whose  time  the  tax  accrued  due,  and 
not  the  tenant  for  the  time  being ;  and,  there- 
fore, that  the  plaintiff  might  maintain  assumpsit 
against  the  landlord  for  money  paid  to  his  use. 
Dawson  v.  Linton,  1  D.  &  R.  117 ;  5  B.  &  A. 
521. 


3.  Damages  and  Costs, 

If  the  indoner  of  a  bill  is  compelled  by  the 
holder  to  pay  him  part  of  the  amount,  he  may 
recover  it  back  from  the  acceptor  in  an  action 
for  money  paid  to  his  use.  Pownal  v.  Ferrand, 
9  D.  &  R.  603;  6  B.  &  C.  439. 

The  drawer  of  an  accommodation  bill  is  liable 
to  the  acceptor  for  the  amount  of  the  costs  of  on 
actioUjOn  the  bill,  defended  by  the  acceptor,  al- 
though there  was  no  express  request  by  the 
drawer  to  defend  the  action.  Jones  v.  Brooke,  4 
Taunt  464— Per  Mansfield,  J.  sed  quaere. 

A  defends  an  action  at  the  desire  of  B.,  in 
which  action  B.  is  concerned,  and  may  be  bene- 
fited by  the  event,  and  A.  has  a  verdict  against 
him.  B.  is  liable  to  pay  the  expenses  of  the  de- 
fence.   Howes  v.  Martin,  1  Esp.  162 — Kenyon. 

Where  an  annuity  has  been  made  void  by  rea- 
son of  a  defect  in  the  memorial,  and  the  attorney 
who  prepared  the  conveyances  is  sued  by  the 
grantee  for  negligence,  and  a  verdict  recovered 
against  him  to  the  amount  of  the  consideration 
money  paid  for  the  annuity,  which  he  pays,  he 
cannot  recover  it  over  against  the  grantor  as 
money  paid  to  his  use.  Burden  v.  Webb,  2  Esp. 
527 — Kenyon. 

A  person  indemnified  cannot  charge  the  per- 
son indemnifying  with  the  costs  of  defending  an 
action  for  a  debt  clearly  due,  unless  authorized 
by  him  to  defend.  GiUett  v.  Rippon,  M.  A  Itf. 
406— Tenterden. 

Quaere,  whether  the  drawer  of  a  bill  of  ex- 
change, which  he  was  obliged  to  pay,  after  an  ac- 
tion brought  against  him,  may  not  sue  the  ac- 
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ceptor  for  the  coats  of  the  action.  Stoom  v.  Toy- 
lor,  1  Nev.  &  M.  250.  &e  Vauoson  v.  Morgan, 
JIJB.&C.  618. 

The  plaintiff  had  accepted  a  bill  for  1481,  for 
the  accommodation  of  Tn  who  gave  it  to  N.  for 
a  particular  purpose ;  N.  borrowed  10J.  of  the  de- 
fendant, and  gave  him  this  bill  as  a  security. 
This  sum  of  iQL  was  repaid  by  N.,  but  the  bill 
was  not  given  up,  and  the  defendants  indorsed 
it  for  value  to  K.,  who,  when  it  was  dishonoured, 
caused  both  the  plaintiff  and  T.  to  be  arrested, 
and  the  plaintiff  paid  the  amount  of  the  bill,  and 
the  costs  of  both  arrests : — Held,  that  the  plain- 
tiff  was  entitled  to  recover  the  amount  of  the  bill 
from  the  defendant,  but  not  the  costs  of  the  two 
arrests.  Roach  v.  Thompson,  4  C.  &  P.  194 — 
Tenterden. 

If  money  be  paid  after  judgment  signed,  it 
cannot  be  considered  as  a  voluntary  payment 
OarraU  v.  Hooper,  1  Dowl.  P.  C.  2a 

Declaration  that  plaintiff  at  the  request  of  de- 
fendant, and  upon  defendant's  undertaking  to  in- 
demnify, defended  an  action  for  the  recovery  of 
money  hi  which  the  defendant  claimed  an  inter- 
est ;  that  judgment  was  given  against  the  plain- 
tiff for  42/.;  and  that  he  was  imprisoned  and 
paid  the  money  under  a  ca.  so. : — Held,  that  he 
might  recover  against  the  defendant  this  sum 
under  this  count,  upon  proof  of  the  judgment, 
without  proof  of  the  capias;  or  even  on  a  count 
for  money  paid  to  the  defendant's  use ;  the  de- 
fendant having  taken  out  a  summons  to  be  per- 
mitted to  paysuch  sum  in  discharge  of  plaintiff's 
demand.  Williamson  v.  Henley,  6  Bing.  299 ; 
3  M.  &  P.  731. 

4.  Contribution. 

(a)  Of  Damages. 

If  a  plaintiff  recover  in  an  action  of  tort  against 
two  defendants,  and  levy  the  whole  damages  on 
one,  that  one  cannot  recover  a  moiety  against 
the  other  for  his  contribution.  Merryweazher  v. 
Niton,  6  T.  R.  186. 

Otherwise,  where  the  recovery  against  the 
two  was  in  assumpsit    Id. 

But  held  at  Nisi  Prius,  that  if  a  party  recover 
damages  in  case  against  one  of  two  joint  coach- 
proprietors  for  an  injury  sustained  by  the  negli- 
gence of  their  servants,  such  proprietor  may  main- 
tain an  action  against  his  co-proprietor  tor  con- 
tribution, if  he  prove  at  the  trial  that  he  was  not 
personally  present  when  the  accident  happened. 
WooUy  v.  Batte,  2  C.  &  P.  417— Park. 

If  one  of  two  parties  to  a  warrant  of  attorney 
has  paid  the  whole  of  the  money,  and  sues  the 
other  for  contribution,  he  may  prove  the  circum- 
stances of  the  case  and  payment  of  the  money, 
without  the  production  of  the  warrant  of  attorney. 
Bayne  v.  Stone,  4  Esp.  13— Kenyon. 

The  plaintiff  and  defendant  entered  into  a  joint 
and  written  contract  with  the  owner  of  a  vessel, 
to  supply  her  with  colonial  produce  at  Jamaica 
by  a  given  time.  The  contract  not  being  com- 
plied with,  the  owner  made  a  demand  on  the 
plaintiff  alone,  who  agreed  to  refer  the  amount  of 
the  damage  sustained  by  such  owner  to  arbitra- 


tion, without  the  knowledge  or  consent  of  the  de- 
fendant The  arbitrator  having  awarded  a  cer- 
tain sum  to  be  due  to  the  owner,  the  plaintiff 
paid  the  amount,  and  brought  an  action  for 
money  paid  against  the  defendant,  for  a  moiety 
thereof: — Held,  that  he  was  entitled  to  recover. 
BurneU  v.  Minot,  4  Moore,  340. 


Bail  being  fixed,  if  one  of  them,  having  m 
the  debt,  bring  his  action  against  his  co-bail  for 
contribution,  he  must  prove  the  judgment  as 
well  as  the  execution.  BeUdon  v.  lunkard,  1 
Marsh,  6. 

(o)  Without  legal  Proceeding*. 

Generally,  one  joint  contractor,  who  pays  mo- 
ney for  another  under  an  equitable  claim  may 
recover  it  from  the  other  as  money  paid  to  his 
use.  Hutton  v.  Eyre,  1  Marsh.  603;  6  Taunt 
289. 

But  in  all  cases  of  partnership  in  illegal  trans- 
actions, one  partner  cannot  recover  back  money 
paid  for  the  other,  unless  he  has  received  express 
directions  for  such  payment  Webb  v.  Brooke,3 
Taunt  11.  And  gee  Simpson  v.  Blots,  2  Marsh. 
542;  7  Taunt  246. 

If  two  persons  jointly  engage  in  a  stock-jobbing 
transaction,  and  incur  losses,  and  employ  a  broker 
to  pay  the  differences,  and  one  of  them  repay 
the  broker  the  whole  sum,  with  the  privity  and 
consent  of  the  other,  he  may  recover  a  moiety  of 
such  sum  in  an  action  for  money  paid,  notwith- 
standing the  7  Geo.  2,0.8.  Pettis  v.  Hannay,  3 
T.  IL  418.  But  see  Aubert  v.  Maze,  2R&P. 
371.  See  also  Steers  v.  Lashley,  6  T.  R.  61 ;  1 
Esp.  166;  Brown  v.  Turner,  7  T.  R.  630;  2 
Esp.  631;  and  Child  v.  Motley,  3  T.  R.  610. 

Twenty  parishioners  joined  at  a  vestry  in 
signing  an  order  for  the  repairs  of  the  church, 
and  one  of  them,  a  churchwarden,  paid  the  arti- 
ficers, but  the  rate  for  reimbursing  him  was 
quashed: — Held,  that  he  could  not  sue  for  con- 
tribution from  the  persons  who  signed  the  order. 
Lanchester  v.  Frewer,  2  Bing.  361;  9  Moore, 
68a    See  Sprott  v.  Powell,  3  Bing.  47a 

Where  plaintiff  and  defendant  were  two  of  a 
committee,  appointed  at  a  vestry  meeting,  fat 
the  purpose  of  prosecuting  nuisances  on  the 
waste  lands  and  highways  of  the  parish,  which 
committee  appointed  on  attorney,  who  prosecuted 
and  obtained  a  verdict,  and  afterwards  sued 
plaintiff  for  his  bill  of  costs,  which  was  refeired 
to  arbitration,  and  2352.,  with  costs  of  the  action, 
were  awarded  against  plaintiff: — Held,  that 
plaintiff  might  maintain  assumpsit  against  the 
defendant  for  contribution.  Holmes  v.  WilUom- 
son,  6  M.  &  S.  158. 

A.  and  B.  being  joint  prize  agents,  A.  is  im- 
posed on  by  persons  falsely  pretending  to  be 
sailors,  to  whom  he  pays  a  sum  of  money,  which 
he  is  subsequently  compelled  to  pay  again  to  the 
persons  really  entitled.  B.  is  not  bound  to  con- 
tribute to  the  sum  so  paid.  Mflrtath  v.  Jfsr- 
gstson,  4  Dougl.  27a 

5.  Money  paid  by  Sheriffs. 
No  caiise  of  action  can  arutt  out  of  a  breach  of 
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duty ;  therefore,  if  an  officer  permit  a  prisoner  to 
go  at  large  on  his  promise  to  pay  the  debt,  and 
in  consequence  he  is  himself  obliged  to  pay  it, 
he  cannot  recover  the  money  from  the  debtor. 
Pitcher  t.  Bailey,  8  East,  171. 

If  a  sheriff  voluntarily  permit  an  escape,  and 
he  afterwards  obliged  to  pay  the  debt,  he  may 
maintain  an  action  for  money  paid  against  the 
debtor.  Morris  v.  Berkeley,  8  East,  173,  n.; 
Peake,  144,  n. 

Bat  if  the  warden  of  the  Fleet  have  been 
guilty  of  suffering  an  escape,  and  pay  the  debt, 
he  cannot  afterwards  maintain  an  action  against 
the  debtor  for  money  paid  to  his  use.  Eyle*  v. 
Faikney,  8  East,  172, n.;  Peake,  144,  n. 

And  where  a  bailiff  pays  money  in  conse- 
quence of  an  attachment  against  the  sheriff,  it  is 
doubted  whether  he  can  maintain  an  action 
against  die  defendant,  whom  he  has  liberated  on 
the  attorney's  undertaking.    Griffin  v.  Robert*,  1 


A  sheriff's  officer,  who  discharges  a  defendant 

i  payment  of  the  sum  sworn  to,  and  is  after- 

obliged  to  pay  the  residue  of  the  debt, 

ly  recover  it  from  the  defendant  as  money 

paid  to  his  use.    Cerdren  v.  Masserene  (Lord), 

Peake,  14»— Buller. 


An  action  for  money  paid  to  the  use  of  the  de- 
fendant mar  be  maintained  by  a  sheriff's  officer 
who  has  paid  the  debt  and  costs  on  an  attachment 
against  the  sheriff  bail  above  not  having  been 
pot  in,  through  the  misconduct  of  the  defendant  in 
imposing  insufficient  bail  upon  the  sheriff,  and 
the  defendant  having  promised  to  indemnify  the 
officer,  both  before  and  after  the  payment;  but 
the  officer  cannot  recover  above  the  debt '  White 
T.  Lcrenx,  M.  Ac  M.  347 — Tenterden. 

Assumpsit  will  not  lie  upon  an  implied  pro- 
mise to  repay  a  sheriff  the  expenses  incurred  in 
seizin*;  and  keeping  possession  under  a  fi.  fa.  at 
the  leanest  of  the  party  suing  out  the  writ,  al- 
though they  were  not  sold,  on  account  of  his  re- 
fbsins;  to  give  an  indemnity  against  the  claims  of 
third  persons.    liOfe  v.  ifoeeto,  3  Ump.  374— 


A  levy  is  made  on  the  goods  of  a  trader  after 
be  has  eommitted  an  act  of  bankruptcy,  and  the 
money  levied  is  paid  over  to  the  party ;  an  action 
at  trover  b  afterwards  brought  by  the  assignees 
against  him,  the  sheriff  and  the  bailiff,  in  which 
damages  are  recovered,  and  these,  together  with 
the  costs,  are  paid  by  the  bailiff: — Held,  that 
there  is  no  implied  promise  on  the  part  of  the 
ifa^friir  m  the  original  suit  to  indemnify  the 
bnim%  or  to  contribute  to  the  damages  and  costs 
ha  Che  action  of  trover ;  but  that  the  bailiff  might 
maintain  money  had  and  received,  to  recover 
back  the  levy  money  paid  over.     WUson  v.  Mil- 

r,  2  Camp.  452— Ellenborough. 


6.  Expense*  of  BaiL 

Where  a  person  becomes  hail  above  for  an- 
other, he  is  entitled  to  recover  all  the  expenses 
he  has  been  put  to  by  reason  of  h,  and  may, 
therefore,  recover  his  expenses  in  sending  after 
the  principal  to  take  him,  in  order  to  render 


him ;  but  not  the  expenses  of  a  suit  improperly 
defended.  Fi*her\.  Fallow*,  5  E*p.  Ill— menb. 

But  not  for  trouble  and  loss  of  time  in  going 
to  a  place  to  become  bail.  JZeason  v.  Wirdnanv, 
1  C.  &  P.  434— Parke. 

But,  prima  facie,  the  charges  of  the  bail  for 
putting  in  bail  above  are  due  from  the  bail  to 
the  sheriff.  Hector  v.  Carpenter,  1  Stark.  190— 
Ellenborough* 

The  court  will  not  interfere  in  a  summary 
way,  upon  the  breach  of  a  parol  promise,  to  save 
bail  harmless.    Beat  v.  Langwtaff,  2  Wils.  371. 

Assumpsit  will  not  lie  on  a  promise  to  bail  to 
render  a  defendant,  according  to  the  course  of 
practice,  made  by  a  third  person,  when  the  bail 
are  proceeded  against  pending  a  writ  of  error. 
Bayley  v.  Tucker,  2  N.  R.  458. 


IV.  Foa  Monet  lent. 

Indebitatus  assumpsit  will  lie  for  a  loan  to  the 
wife  at  the  request  of  the  husband.  Steven*** 
v.  Bardie,  2  W.  Black.  878. 

But  it  will  not  lie  against  a  defendant  for  mo- 
ney lent  to  a  third  person ;  and  a  judgment  that 
it  would,  was  held  had,  even  after  a  verdict  and 
award  of  judgment.  Harriott  v.  Litter,  2  Wils. 
141. 

A  party  may  recover  the  amount  of  an  L  O.  U. 
on  a  count  for  money  lent    ChUdsrs  v.  Bsnlmoi*, 

i  d.  Sl  r.  n.  p.  a  & 

So,  upon  an  account  stated.  Payne  r.  Jenkins, 
4  C.  ct  P.  324— Tenterden. 

It  is  not  evidence  of  itself  to  establish  a  loan 
of  money  by  plaintiff  to  defendant,  to  prove  that 
the  defendant  received  cash  for  a  draft  or  check 
drawn  by  the  plaintiff  on  his  bankers,  and  pay- 
able to  mm  by  name,  out  of  money  of  the  plain- 
tiff's then  in  the  bank,  Cory  t.  Utrrish,  4  Esp. 
9 — Kenyon. 

To  prove  the  payment  of  a  check  for  100L,  the 
loan  of  which  constituted  the  petitioning  credi- 
tor's debt,  it  was  shewn  that  the  check  was  in  the 
hands  of  the  drawer,  and  that  on  the  day  after 
the  date  of  the  check  his  bankers  had  paid  to  the 
bankers  of  the  bankrupt  1002.  on  his  account. 
The  petitioning  creditor  was  one  of  the  assignees 
of  the  bankrupt,  and  in  that  character  had  pos- 
session of  all  his  papers  j—HeM,  that,  under 
these  circumstances,  the  mere  feet  of  his  having 
this  check  was  not  evidence  of  its  payment. 
Bleasby  v.  Crostley,  11  Moore,  327. 

If  there  is  a  loan  of  money  by  A.  to  B.  it  is 
not  to  be  inferred  from  the  bare  fact  that  A.  de- 
livered a  sum  of  money  to  B^  which  A.  had  bor- 
rowed from  another.  Welch  v.  Seaborn,  1  Stark, 
474— Ellenborough. 

An  instrument  in  the  following  terms,  wnine 
years  after  the  date  hereof  I  promise  to  pay  to, 
&c,  with  lawful  interest,  provided  D.  M.  shall 
not  return  to  England,  or  his  death  be  duly  cer- 
tified, in  the  mean  time,"  is  no  evidence  of  mo- 
ney lent,  either  on  a  special  or  indebitatus  count. 
Morgan  v.  Jones,  1  C.  &  J.  1G2;  1  Tyr.21. 

The  words  "value  received  with  interest," 
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occurring  in  an  instrument,  which  is  not  nego- 
tiable as  a  promissory  note  or  bill  of  exchange,  do 
not  of  themselves  import  a  money  consideration, 
so  as  to  satisfy  an  averment  that  money  was  lent 
by  plaintiff  to  defendant  Morgan  v.  Jones,  1 C. 
&J.162;  lTyr.21. 

Upon  an  allegation  of  a  loan  of  lawful  money 
of  6.  B.  it  is  no  variance  that  the  loan  is  proved 
to  have  been  of  foreign  coin,  as  pagodas.  Har- 
rington v.  Macmorris,  5  Taunt  228 ;  1  Marsh.  33. 

V.  Foa  Monet  had  and  received. 


1.  Generally. 

The  action  of  assumpsit  for  money  had  and 
received  is  a  liberal  action,  in  which  the  party 
waves  all  tort,  trespasses,  and  damages.  Anon. 
Lofft,  320.  And  see  Cowp.  419;  and  Lee  v. 
Shore,  2  D.  &  R.  198;  1  B.  &  C.  94 

It  will  lie  for  one  who  has  subscribed  money 
into  a  public  fund,  and  the  Christian  name  of 
another  person  has  been  inserted  as  a  subscriber 
by  mistake.  South  Sea  Company  v.  Curson,  2 
Bro.  P.  C.  502. 

But  it  will  not  lie  for  East  India  Stock.  Night, 
ingale  v.  Devesme,  5  Burr.  2589 ;  2  W.  Black. 
6&L 

In  an  action  for  money  had  and  received,  the 
plaintiff  must  prove  to  what  specific  sum  he  is 
entitled.  Harvey  v.  Archhold,  5  D.  &.  R.  500 ;  3 
B.  &C.  626;  R.  &  M.  184. 

The  rule  of  law,  that  the  title  to  land  cannot 
be  tried  in  an  action  for  money  had  and  received, 
does  not  apply  to  cases  where  only  the  past-gone 
rents  of  land  are  in  question.  Monypenny  v. 
Bristow,  2  Russ.  &  Myine,  117. 

Money  had  and  received  will  not  lie  where  the 
plaintiff  upon  the  same  transaction  would  be 
liable  to  a  cross  action  to  recover  damages  to  an 
equal  amount  /Simpson  v.  Swan,  3  Camp,  291— 
Ellenborough. 

Where  a  factor,  selling  goods,  takes  a  security, 
payable  to  himself,  from  the  purchaser,  and  gives 
Lis  own  security  to  his  employer  for  the  net  pro- 
ceeds, without  disclosing  the  name  of  the  pur- 
chaser; if  the  latter  become  insolvent  before 
payment  of  his  security,  the  factor  cannot  com- 
pel the  principal  to  refund  the  money  received 
by  him  as  the  price  of  the  goods.    Id. 

General  indebitatus  assumpsit  for  money  had 
and  received  will  lie  for  the  assignee  of  a  respon- 
dentia bond ;  the  obligor  having  before-hand  en- 
gaged, by  an  indorsement,  to  pay  the  same  to 
any  assignee.  Fenner  v.  Meares,  2  W.  Black. 
1269. 

A.  having  money  due  to  him  from  B^  who 
was  also  indebted  to  other  persons*  took  a  war- 
rant of  attorney  for  the  whole  amount  of  the 
several  debts,  in  the  usual  terms.  A.  afterwards 
assigned  his  interest  in  the  warrant  of  attorney 
to  C.  for  a  valuable  consideration,  who  entered 
up  judgment,  and  took  out  execution  against 
BL's  effects ;  and  the  money  was  levied  by  the 
sheriff,  who  paid  it  over  to  R's  assignees  (he 
having  become  bankrupt),  upon  an  indemnity. 


Semble,  that  an  action  of  assumpsit,  for  money 
had  and  received  to  the  bankrupt's  use,  would 
lie  at  the  suit  of  C.  against  the  assignees.  Cooper 
v.  Wrench,  lD.&i  482. 

In  an  action  for  money  had  and  received,  if 
the  defendant  shew  a  deed  of  assignment  of  the 
money  to  himself,  and  a  receipt  for  the  considera- 
tion money  indorsed,  it  is  a  good  discharge, 
though  there  is  pregnant  evidence  of  suspicion 
that  the  consideration  is  falsely  recited,  and  that 
the  money  never  was  paid,  kowntree  v.  Jacob, 
2  Taunt  141. 

The  relief  on  the  ground  of  imposition  is  in 
equity.    Id. 

2.  To  try  the  Right  to  an  Office. 

The  action  of  assumpsit  for  money  had  and  re- 
ceived to  recover  fees  was  introduced  in  lieu  of 
an  assize.    Boyter  v.  Dodsworth,  6T.R.  681. 

Money  given  to  AM  and  claimed  by  B^  as  per. 
quisites  of  office,  cannot  be  recovered  by  B.  in 
an  action  for  money  had  and  received,  unless  such 
perquisites  be  known  and  accustomed  fees.    J*>» 

It  will  not  lie  by  the  nominee  of  a  perpetual 
curacy  for  the  profits  thereof!  against  a  defendant 
who  was  in  possession  and  claimed  likewise  to  be 
curate.    Powell  v.  MUbank,  1T.R.  399,  n. 

But  it  does  lie  in  the  case  of.  a  donative,  be- 
cause the  party  is  in  full  possession  immediately 
on  the  nomination.  Rex  v.  Chester  (Bishop),  I 
T.  R.  396, 403. 

But,  semble,  where  a  donative  has  been  twice 
augmented,  the  nominee  cannot  maintain  this 
action  without  the  bishop's  license.    Ia\ 

It  lies  to  try  the  right  to  the  office  of  under- 
usher  and  cry  er  of  the  court  of  K.  B.  Green  v. 
Hewitt,  Peake,  182 — Kcnyon. 

3.  For  Foreign  Money  and  Securities. 

Indebitatus  assumpsit  for  money  had  and  re- 
ceived, &c  will  not  lie  to  recover  tho  value  of 
foreign  securities  paid  to  the  defendant,  where 
it  appears  that  he  had  no  opportunity  of  convert- 
ing such  securities  into  British  money,  it  Loch  • 
Ian  v.  Evans,  1  Y.  &  J.  380. 

But  a  debt  incurred  in  foreign  coin  is  recover- 
able, as  for  lawful  money  of  Great  Britain.  Issr- 
rington  v.  Macmorris,  1  Marsh.  33 ;  5  Taunt  228. 

In  an  action  brought  in  England  to  recover  the 
value  of  a  given  sum,  Jamaica  currency,  upon  a 
judgment  obtained  in  that  island,  the  value  is 
that  sum  in  sterling  money  which  the  currency 
would  have  produced  according  to  the  actual  rate 
of  exchange  between  Jamaica  and  England  at 
the  date  of  the  judgment  Scott  v.  Bevan,  2  & 
&  Adol.  7a 

4.  7b  recover  Money  paid. 

(a)  On  moral  Obligation. 

Where  a  man  has  actually  paid  what  the  law 
would  not  have  compelled  him  to  pay,  but  what 
in  equity  and  conscience  he  ougnt,  he  cannot 
recover  it  back  again  in  an  action  for  money  had 
and  received.    Bxxe  v.  Dickeson*  IT.  R.  285. 
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Nor  where  a  man  ha*  paid  a  debt  which  would 
otherwise  have  been  barred  by  the  statute  of  li- 
mitations, or  a  debt  contracted  during  his  in- 
fancy, which  in  justice  he  ought  to  discharge, 
though  not  compellable  by  law,  can  he  coll  on 
the  payee  to  refund ;  but  where  money  is  paid 
under  a  mistake  which  there  was  no  ground  to 
claim  in  conscience,  the  part?  may  recover  it 
back  again  by  this  kind  of  action.    Id, 

Money  paid  voluntarily  cannot  be  recovered 
back  in  assumpsit  for  money  had  and  received. 
Cattwrigki  v.  Rowley,  2  Esp.  723— Kenyon. 

A.  in  consideration  of  advancing  45/.  for  which 
he  takes  the  borrower's  note  of  hand,  payable  on 
demand,  stipulates  to  have  half  of  the  profits 
upon  a  re-sale  of  certain  goods  intended  to  be 
purchased  by  the  borrower  with  the  money ;  two 
hours  after  the  purchase,  A.  demands  payment 
of  the  note,  and  the  same  night  puts  a  person  in 
posse  ssiuu  jointly  for  himself  and  the  borrower. 
The  net  profits  upon  the  re-sale  were  51.  The 
bargain  is  unconscionable,  and  therefore  A.  shall 
not  recover  his  share  of  the  profits  in  an  action 
for  money  had  and  received.  Jestons  v.  Brooke, 
Cowp,  793. 

A  voluntary  payment  is  conclusive  both  in 
equity  and  at  law,  on  the  principle  that  litigation 
is  not  to  be  multiplied.  Goodman  v.  Saver*,  2 
J.  *.  W.  263. 

(a)  7b  recover  Honey  paid  on  compulsion  of  Law, 

A  voluntary  payment  of  an  illegal  demand, 
the  party  knowing  the  demand  to  be  illegal,  with- 
out an  immediate  and  urgent  necessity,  (as  to 
redeem  or  preserve  your  person  or  goods),  is  not 
the  subject  of  an  action  for  money  had  and  re- 
ceived.  Fulham  v.  Down,  6  Esp.  26,  n. — Kenyon. 

Where  money  has  been  paid  by  the  plaintiff  to 
the  defendant  under  the  compulsion  of  legal  pro- 
cess, which  is  afterwards  discovered  not  to  have 
been  due,  the  plaintiff  cannot  recover  it  back  in 
an  action  for  money  had'  and  received.  Marri- 
off  v.  Hampton,  7  T.  R.  269;  2  Esp.  546. 

But  held  in  C.  P.  that  the  action  for  money 
had  and  received  lies,  to  recover  back  money 
which  has  been  obtained  by  compulsion  under 
colour  of  process,  by  an  excess  of  authority,  aU 
though  it  has  been  paid  over.  Snowdon  v.  Davis, 
1  Taunt  359. 

Where  money  has  been  paid  under  compulsion 
of  legal  process,  the  party  paying  it  knowing  the 
action  for  which  the  process  was  sued 
out  before  he  paid  the  money,  and  there  being 
no  fraud  on  the  part  of  the  payee,  the  money  so 
paid  cannot  be  recovered  back  in  an  action  for 
money  had  and  received ;  although  it  may  after- 
wards be  discovered  to  have  been  not  really  due. 
Hamlet  v.  Richardson,  2  M.  &  Scott,  811;  9 
Bing.644. 

Where  a  party,  sued  on  a  claim  which  he 
to  be  unfounded,  pays  it  voluntarily  and 
with  notice,  it  is  not  recoverable ;  he  cannot  re- 
cover it  back  in  assumpsit,  though  at  the  time 
he  pays  it,  he  declares  he  pays  it  without  pre- 
judice to  his  right  to  recover.  Brown  v.  M? Kin- 
•%,  1  Esp.  279— Kenyon. 


There  is  no  remedy  in  equity  for  the  recovery 
of  money  paid  on  compromise  of  an  action,  where 
the  party  had  full  knowledge  of  the  facts,  and 
the  means  of  proving  them  at  the  trial.  Good- 
man v.  Sayer;  2  J.  &  W.  249. 

But  assumpsit  may  be  maintained  to  recover 
back  money  paid  upon  a  compromise,  after  an- 
other action  had  been  brought  for  it  by  the  defen- 
dant against  the  plaintiff,  and  an  interlocutory 
judgment  had,  and  a  writ  of  inquiry  executed 
thereon ;  where  it  appeared  that  there  was  no 
real  consideration  for  the  payment,  and  the 
money  had  in  fact  been  paid  under  a  compromise, 
and  not  under  the  judgment  of  a  court  Cobden 
v.  Kendrick,  4  T.  R.  432,  n<— Kenyon. 

Where  a  party  threatened  with  a  distress  for 
rent  pays  money  where  he  might  legally  have 
defended  himself,  it  is  not  a  payment  by  com- 
pulsion, and  can  neither  be  recovered  back,  nor 
set  off  against  another  demand.  Knibbs  v.  Hall, 
1  Esp.  84:  &  C,  not  S.  P.  Peake,  210— Kenyon. 

But  it  will  not  lie  to  recover  back  money  paid 
for  the  release  of  cattle  damage  feasant,  though 
the  distress  were  wrongful  Lindon  v.  Hooper, 
Cowp.  414. 

Held,  that  where  goods,  distrained  by  the 
plaintiff,  are  delivered  by  him  to  the  defendant 
on  his  promising  to  pay  the  rent,  an  action  for 
money  had  and  received  will  not  lie  for  the  value 
of  the  goods,  though  the  defendant  do  not  pay 
the  rent    Leery  v.  Ooodson,  4  T.  R.  687. 

Where  a  broker  who  had  distrained  on  a  tenant 
for  rent  was  requested  not  to  sell,  and  promised 
his  charges  in  consideration  of  such  forbearance, 
and  time  was  given  and  the  charges  paid,  but 
the  tenant  objected  to  the  amount  of  the  charges : 
— Meld,  that  this  was  not  a  voluntary  payment ; 
and  that  if  the  charges  were  irregular,  they  might 
be  recovered  back  in  an  action  for  money  bad  and 
received.  Hills  v.  Street,  5  Bing.  37 ;  2  M.  &.P.  96. 

The  payment  of  illegal  fees  cannot  generally 
be  considered  as  voluntary,  so  as  to  preclude  a 
plaintiff  from  recovering  them  back  in  assumpsit 
for  money  had  and  received.  Morgan  v.  Palmer, 
4D.&R.  283;  2B.&C.  729:  S.  P.  Dew  v. 
Parsons,  2  B.  &,  A.  562;  1  Chit  295. 

Plaintiff  paid  the  sheriff  the  amount  of  a  for- 
feited recognizance,  in  order  to  prevent  a  sale  of 
his  goods;  the  sessions  afterwards  mitigated  the 
recognizance  to  a  small  sum,  for  which  alone  the 
sheriff  rendered  an  account  to  the  Exchequer : 
— Held,  that  as  the  sessions  were  not  authorized 
in  mitigating  the  recognizance,  the  plaintiff  could 
not  recover  against  the  sheriff  for  the  surplus  of 
the  money,  though  he  had  made  an  express  pro- 
mise to  repay  it  Haynes  v.  Hayton,  7  B.  At  C. 
293 ;  2  C.  &  P.  621. 

Assumpsit  for  money  had  and  received,  lies 
against  an  overseer,  to  recover  money  which  had 
been  levied  on  a  conviction  which  was  after- 
wards quashed.  Feltham  v.  Terry,  1  T.  R.  387, 
n.;  B.  N.  P.  24;  Cowp.  419:  S.  C,  nom.  Felp- 
ham  v.  Tyrrell,  Loffi,  207, 261. 

If  one  person  obtain  possession  of  goods  in- 
trusted to  another  to  be  sold  at  a  fixed  price,  and 
at  the  time  when  the  goods  are  to  be  delivered, 
or  the  price  accounted  for,  refuse  to  do  either,  and 
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the  person  to  whom  they  were  intrusted,  being 
threatened  with  an  action,  pays  the  fixed  price 
to  the  owner,  snch  person  may  recover  against 
him  who  took  possession  in  an  action  for  money 
had  and  received,  perhaps  for  money  paid.  Long- 
champ  v.  Kenny,  1  Dougi.  137. 

(c)  7b  recover  Money  paid  on  Claim  of  Lien, 

Money  paid,  as  the  only  means  of  recovering 
possession  of  property  to  which  the  party  is  en- 
titled, constitutes  a  compulsory  payment,  and 
may  be  recovered  back.  Shaw  v.  Woodcock,  9 
D.  &R.889;  7  B.  &  C.  73. 

Therefore,  a  party  may  recover  money  paid  to 
obtain  possession  of  property  on  which  the  party 
in  possession  claims  a  lien,  though  he  had  no 
pressing  necessity  to  obtain  possession  of  the  pro- 
perty, and  the  right  of  lien  was  doubtful    Id, 

If  a  man  buy  property  which  is  in  the  hands 
of  a  third  person,  who  sets  up  an  unfounded 
claim,  and  who  will  not  deliver  unless  that  claim 
is  paid,  and  the  purchaser  several  months  after- 
wards go  and  pay  the  demand,  he  is  bound  to 
give  notice  to  the  seller ;  and  if  he  does  not,  he 
cannot  recover  the  money  so  paid  from  the  sel- 
ler.   Bevan  v.  Waters,  3  C.  &  P.  520— Best 

(d)  lb  recover  Money  paid  under  Mistake  of Facte. 

Money  paid  by  one,  with  full  knowledge,  or  the 
means  of  such  knowledge  in  his  hands,  of  all  the 
circumstances,  cannot  be  recovered  back  again  on 
account  of  such  payment  having  been  made  un- 
der an  ignorance  of  the  law.  Biibie  v.  Lumley, 
2  East,  469 :  &  P.  Brisbane  v.  Dacres,  5  Taunt 
143;  Dew  v.  Parsons,*  B.  &  A.  562;  1  Chit 295. 

Quaere,  where  the  knowledge  of  the  facta  is  un- 
certain. Chatfieldv.  Paxton,  2  East,  471.  And 
oee  Lowrie  v.  Bonrdieu,  2  Dougl.  467;  and 
Stevens  v.  Lynch,  12  East,  3a 

Money  paid  under  a  mistake  of  facts,  there  be- 
ing no  laches  on  the  part  of  the  payee  in  not 
availing  himself  of  means  within  his  power  of 
knowing  those  facts,  may  be  recovered.  MUnes 
v.  Duncan,  6  B.  &  C.  671 ;  9  D.  &  R.  731. 

Therefore,  where  the  indorser  paid  the  holder 
the  amount  of  a  dishonoured  bill  (but  which  he 
had  neglected  to  present  in  due  time),  under  the 
idea  that  it  was  void  for  want  of  a  proper  stamp, 
and  it  afterwards  appeared  to  have  a  proper 
stamp,  being  drawn  in  Ireland,  but  which  did  not 
appear  on  the  face  of  the  bill : — Held,  that  the 
indorser  might  recover  back  the  money.    Id. 

A  bill  bearing  several  indorsements  was  disho- 
noured, but  was  taken  up  for  the  honour  of  one 
of  the  supposed  indorsers  by  plaintiff,  who  struck 
out  the  subsequent  indorsements.  The  plain- 
tiff having  discovered  that  the  signatures  of  the 
drawer,  the  acceptor,  and  the  supposed  indorser 
to  the  bill  were  forgeries,  communicated  the  same 
to  defendant,  and  demanded  the  money  back ;  no- 
tice of  the  dishonour  was  in  time  to  have  been 
sent  to  the  prior  indorsers  by  the  same  day's  post 
In  assumpsit  for  the  amount  of  the  bill: — Held, 
that  the  erasure  of  the  indorsements  did  not  de- 
prive the  defendant  of  his  remedy  against  the 
prior  indorsers,  and  that  the  plaintiff  having  paid 


the  money  in  mistake,  was  entitled  to  recover  it 
back  from  the  defendant  Wilkinson  v.  John* 
ston,5D.&R.403;  3B.&C.499. 

Where  the  captain  of  a  king's  ship  brought 
home  in  her  public  treasure,  upon  the  public 
service,  and  treasure  of  individuals  for  his  own 
emolument;  and  received  freight  for  both,  and 
paid  over  one  third  of  it,  according  to  the  usage 
heretofore  established  in  the  navy,  to  the  ad- 
miral under  whose  command  he  sailed;  discover* 
ing  that  the  law  does  not  compel  captains  to  pay 
to  admirals  one  third  of  the  freight,  the  captain 
brought  an  action  for  money  had  and  received,  to 
recover  it  back  from  the  admiral's  executrix:— 
Held,  that  he  could  not  recover  back  the  private 
freight,  because  the  whole  of  that  transaction  worn 
illegal,  nor  the  public  freight,  because  he  had 
paid  it  with  full  knowledge  of  the  facts,ahhough 
m  ignorance  of  the  law,  and  because  it  was  not 
against  conscience  for  the  executrix  to  retain  it 
Brisbane  (KnL)  v.  Dacres,  5  Taunt  143. 

Where  a  defendant  received  from  his  principal 
abroad  a  bar  of  silver,  and  took  it  to  plaintiffs, 
who  melted  it,  and  sent  a  piece  to  an  assayer  to 
be  assayed  at  defendant's  expense,  and  paid  a 
price  for  the  bar  to  defendant,  as  for  the  number 
of  ounces  of  silver  which  by  the  assay  it  was  cal- 
culated to  contain,  which  number  was  afterwards 
discovered  to  exceed  the  true  numbers—Held, 
that  plaintiffs  might,  after  having  offered  to  re- 
turn the  bar,  have  money  had  and  received  against 
defendant  for  the  price  thus  paid  to  him  under  a 
mistake,  although  defendant  had  forwarded  his 
account  to  his  principal,  and  in  it  had  placed  the 
price  received  to  the  credit  of  his  principal.  Cox 
v.  Prentice,  3  M.  &  S.  344.  And  see  Oomery 
v.  Bond,  3  M.  &,  S.  378. 

Where  the  agents  for  the  grantor  and  grantee 
of  an  annuity  rendered  an  account  to  the  latter, 
in  which  they  gave  him  credit  for  instalments 
due  from  the  former,  stating  at  the  same  time 
that  the  money  had  not  been  received,  and  allow- 
ed the  grantee  to  draw  upon  them  for  the  amount; 
and  the  agents  having,  in  about  twelve  months 
afterwards,  become  bankrupts,  and  neglected  to 
apprise  the  grantee  in  the  interval  that  the  in- 
stalments still  remained  unpaid  by  the  rrantor, 
who  had  become  insolvent :— Held,  that  the 
money  so  advanced  to  the  grantee  was  not  re* 
coverable  back  by  the  assignees  of  the  agents. 
Shaw  v.  Picton,  7  D.  &,  R.201;  4  B.  &C.715. 

So,  army  agents,  who  had  allowed  an  officer 
to  draw  for  what  they  conceived  were  increased 
allowances  due  to  him  in  the  shape  of  pay,  (but 
which  allowances  were  not  in  feet  intended  by 
government  to  be  given  to  officers  in  that  situa- 
tion), and  had  sent  in  an  account  admitting  the 
receipt  of  the  full  amount,  were  not  allowed  after 
a  lapse  of  time,  when  they  found  out  the  mis- 
take, to  retain  the  surplus  from  the  represents- 
tives  of  the  officer.  Skyring  v.  Greenwood,  6 IX 
&R.401;  4B.&C.281;  1C.&P.517. 

If  a  bill  is  filed  to  compel  the  performance  of 
a  contract  and  payment  of  money,  and  the  defen- 
dant puts  in  no  answer,  and  is  obtiffed  to  pay  the 
money ;  if  he  afterwards  discover  mat  he  was  de- 
ceived in  the  contract,  he  shall  not  be  barred  front 
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hk  action  by  haTmf  paid  the  money,  if  he  i  Held,  that  the  action  was  maintainable*     Tap- 
comes  recently  after  discovering  the  fraud.  Jend-  penden  v.  Randall,  2  B.  &  P.  467. 
wine  y.  Siede,  2  Esp.  573— Kenyan.  

(/)  To  recover  Money  paid  on  Failure  of  Con- 
sideration. 


(«)  7b  recover  Money  paid  on  illegal  Contract*. 

[What  Contract*  ate  illegal,  $ee  Contract.] 

Assumpsit  for  money  had  and  received  will 
not  lie  to  recover  back  money  paid  for  doing  an 
illegal  act  Webb  v.  Bishop,  Bull.  N.  P.  133. 
And  gee  Clarke  ▼.  Shee,  Cowp.  197,  334;  2 
DougL  698,  n. ;  Browning  v.  Morris,  Cowp.  790; 
Lemrm  ▼.  Beurdieu,  1  DougL  451 ;  Mitchell  v. 
Ceckmwrn,  2  H.  Black.  379. 

And  if  a  party  knowingly  engage  with  another 
in  an  illegal  transaction,  the  money  advanced  by 
him  in  such  business  is  not  recoverable  in  assump- 
sit; alitor,  where  a  party  has  been  ignorantly 
drawn  in  by  the  craft  or  imposition  of  such  per- 
son.   Dntmnumd  y.  Deey,  1  Esp.  153 — Kenyon. 

Bat  where  A.  had  received  money  to  the  use 
of  R,  on  an  illegal  agreement  between  B.  andC. : 
—Held,  in  an  action  of  assumpsit  brought  by  B. 
for  money  had  and  received,  that  he  could  not  be 
allowed  to  setup  the  illegality  of  the  contract  as 
a  defence.     Ttnnant  v.  Elliott,  1R&P.3. 

If  A.  receive  money  of  ft,  to  the  use  of  C,  it 
it  be  recovered  by  C.  in  an  action  for  money 

d  and  received,  though  the  consideration  on 

which  &  paid  it  be  illegal    Farmer  v.  Russcl, 
lRJtP.296. 

Quaere,  whether  the  case  would  be  varied  if  A. 
a  party  to  the  contract  between  B.  and  C.  Id. 


a, 


The  phintifli.a  Frenchman  and  a  Swiss, carry. 
ing  on  trade  at  Lisbon  under  the  name  of  the  de- 
fendant, a  Portuguese,  shipped  a  cargo  from 
thence  for  a  port  of  France,  which  cargo  being 
captured  by  a  British  cruiser,  and  libelled  for  con- 
demnation in  the  court  of  Admiralty,  as  French 
and  enemy's  property,  was  ordered  to  be  restored 
to  the  defendant  on  his  putting  in  and  establish. 
ing,  with  the  plaintiff's  privity  and  consent,  a 
claim  to  it  as  his  own  property ;— Held,  that  the 
plaintiffs  were,  by  thus  colluding  with  the  defen- 
dant to  withdraw  from  the  Admiralty  the  decision 
of  the  true  question,  by  establishing  a  false  fact, 
estopped  from  maintaining  an  action  for  money 
lend  and  received  against  the  defendant  for  the 
ntoceode,  by  shewing  the  true  fact,  that  the  pro- 
perty wan  their  own,  and  that  the  defendant  was 
their  agent  De  Metton  y.  De  MeUo,  12  East, 
334;  2  Camp.  430. 

A  testator  having  borrowed  money  on  a  re- 
~  contract  prohibited  by  the  laws  of  this 
r,  his  executors  refunded  the  money  to  the 
: — Held,  that  the  executors  could  not 
maintain  an  action  for  money  had  and  received 
to  recover  back  this  money,  notwithstanding  the 
could  not  have  compelled  them  to  pay  it 
y.  Stakes,  4  T.  R.  561. 


BM  where  A*  in  consideration  of  210Z.  paid  by 
gave  a  bond  for  the  payment  of  an  annuity  to 
i latter  of  100  guineas,  till  the  hop  duties  should 
it  to  a  certain  sum:  before  this  event  had 
place,  B.  brought  an  action  for  money  had 
received,  to  recover  back  the  2102.  of  A.: — 


In  an  action  for  money  hod  and  received,  to 
recover  back  money  paid  to  the  defendant  on 
failure  of  consideration,  it  is  not  necessary  to 
shew  that  he  was  not  entitled  to  receive  it  Ro- 
binson v.  Anderton,  Peoke,  94 — Kenyon. 

Where  money  is  advanced  to  A.  as  the  manager 
of  an  institution,  for  the  purpose  of  purchasing 
shares  therein,  and  there  is  no  proof  of  a  misap- 
plication of  the  money  by  him,  the  person  ad- 
vancing it  cannot  recover  it  back  from  A.  on  the 
failure  of  the  institution :  to  enable  the  person 
advancing  to  recover  from  A.,  he  must  shew 
either  fraud  in  the  receipt  of  the  money,  or  a 
misapplication  of  it  Lloyd  v.  Sandxlands,  Gow, 
13— Dallas. 

Money  being  advanced  for  procuring  a  com- 
mission in  the  marines,  and  the  purchaser,  after 
six  months,  being  discovered  to  have  been  a 
livery-servant,  was  discharged,  the  money  was 
decreed  to  be  refunded  with  interest  Morri*  v. 
MCuUock,  Amb.  432 ;  2  Eden,  190. 

The  plaintiff  remitted  to  defendant  the  price 
of  some  hay  he  had  sold  for  defendant,  before  the 
money  had  been  paid  by  the  purchaser,  and  then 
sent  defendant's  servant  with  the  hay  to  the  pur- 
chaser. The  servant  having  been  cheated  of  the 
hay  before  he  arrived  at  the  purchaser's : — Held, 
the  defendant  was  liable  to  refund  the  money  re- 
mitted. Gingell  y.  Glascock,  8  Bing.  86 ;  1  M. 
&.  Scott,  125. 

Rent  paid  by  A.  to  B^  claiming  as  devisee,  the 
amount  of  which  A.  is  afterwards  compelled  to 
pay  to  the  heir,  may  be  recovered  back  by  A.  as 
money  had  and  received  to  his  use,  B.  setting  up 
no  title  to  the  lands  when  the  action  is  brought, 
or  at  the  trial  Neweome  y.  Oraham,5  M.  &  R. 
64;  10  B.  &  C.  237. 

A  defendant  supposing  himself  the  legal  re- 
presentative of  lessee  for  years,  sold  the  term, 
and  delivered  the  lease  to  plaintiff,  but  without 
any  assignment  or  formal  conveyance,  saying  u  the 
premises  were  his,  and  if  any  thing  happened,  he 
would  see  the  plaintiff  righted  :M-—Hela\  the 
plaintiff  may  maintain  an  action  against  him  for 
money  had  and  received,  the  rightful  administra- 
tor of  the  tenant  for  years  having  ousted  the  plain- 
tiff by  ejectment    Grippe  v.  Reaa\  6 T.B.606. 

A.,  by  will,  devised  to  B.,  O,  D.,  and  E.  two 
parcels  of  land  upon  trust,  to  sell  and  divide  the 
money  among  his  brother's  and  sister's  children: 
R,  C,  D.,and  E.,  the  latter  being  one  of  twenty- 
four  persons  entitled  under  the  will  to  a  share  of 
the  money,  were  proceeding  to  sell,  when  it  was 
agreed  by  the  three  first  trustees)  and  the  twenty- 
three  other  persona  entitled  to  the  money,  that  E. 
should  become  the  purchaser  of  the  two  parcels  of 
land,  paying 3002.  for  one, and  7002. for  the  other: 
a  conveyance  was  accordingly  prepared  and  ex- 
ecuted by  B.  and  C.  only,  upon  which  E.  took 
possession  of  the  lands,  and  paid  the  purchase 
money,  which  was  divided  among  the  several  per- 
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sons  entitled  under  the  will :  En  being  afterwards 
evicted  from  the  smaller  parcel  in  consequence 
of  a  defect  in  the  title  derived  under  the  will, 
brought  an  action  for  money  had  and  received 
against  one  of  the  twenty-three  persons,  to  re- 
cover the  share  of  the  300Z.  received  by  him,  at 
the  same  time  refusing  to  give  up  the  parcel  of 
land  for  which  7002.  had  been  paid : — Held,  that 
he  was  entitled  to  recover.  Johnson  v.  Johnson, 
3  B.  &  P.  162. 

Assumpsit  will  lie  to  recover  the  expenses  of 
the  conveyances,  and  interest  of  the  money  pro- 
cured to  purchase  an  annuity,  where  the  grantor 
has  misrepresented  the  charges  affecting  the  es- 
tate to  be  charged  with  the  annuity.  Richards*. 
Barton,  1  Esp.  267 — Kenyon. 

A.,  a  loon  contractor,  in  October,  1822,  de- 
livered to  B.  certain  scrip  receipts,  stating  that 

B.  had  paid  him  101.  per  cent  deposit  in  respect 
of  a  certain  quantity  of  Neapolitan  stock,  and  that 
on  payment  of  the  balance  before  the  1st  Febru- 
ary, 1823,  the  bearer  would  be  entitled  to  certifi- 
cates for  that  amount  of  stock.  B.  transferred 
the  receipts  to  C.  for  a  valuable  consideration,  A., 
by  advertisement,  offered  the  holders  of  the  re- 
ceipts, upon  certain  conditions,  an  extension  of 
time  for  payment  of  the  balance  due  on  them :  re- 
quiring also  that  the  receipts  should  be  left  at  his 
office  for  the  purpose  of  being  marked,  as  holden 
under  the  new  conditions.  The  receipts  trans- 
ferred by  B.  to  C.  were  by  him  sent  to  A.'s  office, 
when  indorsed  by  A.  with  C's  name.  The 
latter  having  failed  to  comply  with  the  new  con- 
ditions, A.  refused  to  deliver  the  certificates  or  re- 
turn the  deposit  C.  claimed  the  return  of  the 
deposit  as  being  retained  by  A.  without  consider- 
ation : — Held,  that  C.  was  not  entitled  to  recover 
the  same,  because  B.  had  full  consideration  for 
the  deposit  in  the  option  which  the  scrip  receipts 
gave  him  to  become  the  proprietor  of  so  much 
stock,  by  payment  of  the  balance  of  the  price!  on 
the  day  named.    Rothschild  v.  Hennings,  9  B.  & 

C.  470,  overruling  S.  C.  nom.  Hennings  v.  Roths- 
child,  4  Bing.  315;  12  Moore,  559. 

Assuming  that  C.  had  any  right  of  action 
against  A. ;  quaere,  if  money  had  and  received 
could  have  been  maintained.    Id. 


(g)  To  recover  Money  Obtained  by  Fraud, 

If  money  have  been  obtained  by  fraud,  an  ac- 
tion for  money  had  and  received  lies  to  recover 
it  back,  to  which  it  is  no  answer  that  the  defen- 
dant is  really  entitled  to  the  money,  if  his  right 
to  it  depend  upon  a  question  which  is  not  of  com- 
mon law  jurisdiction.  Crockford  v.  Winter,  1 
Camp.  124— Ellenborough. 

So,  if  one  recover  money  mala  fide,  by  suit  in 
an  inferior  court,  assumpsit  for  money  had  and 
received  will  lie  in  K.  B.  to  make  him  refund. 
Moses  v.  Macpherlan,  2  Burr.  1005 ;  1  W.  Black. 
219. 

Where  the  defendants,  knowing  a  check  to  be 
post  dated,  and  that  the  drawers  were  insolvent, 
presented  it  for  payment  to  the  plaintiffs,  who 
were  bankers,  and  who,  without  knowledge  of 
these  facts,  paid  it,  although  they  had  no  rands 
of  the  drawers  in  their  hands  at  the  time,  but  ex- 


pected some  in  a  few  days : — Held,  that  they  were 
entitled  to  recover  it  back  in  assumpsit  for  money 
had  and  received.  Martin  v.  Morgan,  3  Moore, 
635;  1  B.  &  B.  289;  Gow,  122. 

An  action  for  money  had  and  received  will  lie 
against  an  infant,  to  recover  money  which  he  had 
embezzled.  Bristow  v.  Eastman,  1  Esp.  172; 
Peake,  223 — Kenyon. 

If  a  person  undertake  to  procure  for  another  an 
appointment,  which  he  knows  at  the  time  he  is 
unable  to  do,  and  receive  in  consideration  a  sum  • 
of  money  to  be  paid  back  in  three  months  if  he 
failed  in  his  undertaking;  the  other  person  may 
immediately  commence  an  action  to  recover  it 
back  without  waiting  till  the  end  of  the  three 
months.    Hogan  v.  Shee,  2  Esp.  522 — Kenyon. 

A  sale  of  goods  effected  by  fraud  does  not 
chancre  the  property  in  them ;  therefore,  where 
the  defendant  fraudulently  induced  the  pl*m*mr 
to  sell  goods  to  I.  SM  who  could  not  pay  for  them, 
and  on  a  nominal  re-sale  of  those  goods  by  I.  SL, 
in  which  the  defendant  was  concerned,  obtained 
the  money  paid  on  such  re-sale : — Held,  that  the 
plaintiff  might  recover  from  the  defendant  the 
value  of  the  goods  unpaid  for  by  I.  S.  in  an  ac- 
tion for  money  had  and  received.  Abbotts  v.  Barry, 
5  Moore,  98 ;  2  B.  &  B.  369. 

If  A.  fraudulently  procure  a  bill  of  exchange 
from  B.  and  afterwards  become  bankrupt,  and  his 
assignees  receive  the  money  for  the  bill,  B.  may 
recover  it  from  them  in  an  action  for  money  had 
and  received.  Harrison  v.  Walker,  Peake,  111 — 
Kenyon. 

The  plaintiff  was,  by  means  of  a  fraud,  induced 
to  draw  and  pay  away  two  cheques  on  his  banker 
amounting  to  13301.  Six  days  after  the  date  of 
the  cheques  the  defendants,  acting  bona  fide,  gave 
cash  for  them  to  a  third  person  (who  had  not 
given  value  for  them),  presented  the  cheques,  and 
obtained  payment  In  an  action  by  the  plaintiff 
to  recover  back  this  money: — Held,  that  the 
cheques  could  not  be  treated  as  bills  over-due, 
and  therefore  taken  by  the  defendants  at  their 
peril,  but  that  the  real  question  in  the  cause  was, 
whether  the  defendants  had  acted  bona  fide  and 
with  due  caution.  Rothschild  v.  Corney,  9  B.  At 
C.388. 


(h)  Tbrecover Money paidon Forgery of  'Secur&o*, 

If  a  forged  bill  be  accepted  and  paid  by  the 
drawee,  he  cannot  recover  the  money  back  from 
the  indorsee  to  whom  he  paid  it  Price  v.  Aeale, 
3  Burr.  1354;  1  W.  Black.  390. 

If  the  banker  of  a  supposed  acceptor  of  a 
forged  bill  discount  it  for  the  agent  of  one  of  the 
indorsers;  on  the  discovery  of  the  forgery,  he 
may  recover  back  the  sum  paid  on  the  hill,  in  an 
action  for  money  had  and  received;  notwith- 
standing he  was  the  banker  of  the  supposed  ac- 
ceptor, and  therefore  might  be  taken  to  know  hie 
handwriting.  Fuller  y.  Smith,  1  C  &  P.  197  ; 
R.  &  M.  49— Abbott 

A  person  who  discounts  a  forged  navy  bill  for 
another,  who  passed  it  to  him  without  know- 
ledge of  the  forgery,  may  recover  back  the  money 
as  had  and  received  to  his  use,  upon  the  failure  of 
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the  cottskkration.   Jones  v.  Ryde,5  Taunt  488; 
1  Marsh.  157. 

So,  a  penon  who  receive*  forged  bank  notes 
in  payment    Id. 

So  of  a  victualling  bill,  although  the  full  ap- 
parent amount  has  been  paid  by  the  office  on 
presentment  Bruce  v.  Bruce,  1  Marsh.  165 ;  5 
Taunt  495,  n. 

A  bill  of  exchange  with  a  forged  acceptance, 
purporting  to  be  payable  at  the  house  of  A.  and 
Co,  bankers,  in  London,  with  whom  the  sup- 
posed acceptor  keeps  cash,  is  indorsed  to  B.  for 
a  Tamable  consideration:  B.  indorses  it  to  his 
agent  in  London,  who  presents  it  on  the  23rd  of 
April  at  the  house  of  A.  &  Go.  for  payment ;  A. 
k,  Co.  pay  it,  and  send  it  on  the  30th  of  April  to 
the  supposed  acceptor,  who  disavows  it :  A.  & 
Co.  immediately  give  notice  of  the  forgery  to  B. 
and  demand  repayment,  which  B.  refuses;  all 
parties  are  ignorant  of  the  fraud : — Held,  that  A. 
Sl  Co.  by  paying  the  bill,  without  ascertaining  that 
the  acceptance  was  genuine,  were  precluded  from 
recovering  the  amount  from  B.  Smith  v.  Mer- 
cer, 1  Marsh.  453;  6  Taunt  76. 

Where  a  check  was  so  carelessly  drawn  as  to 
be  easily  altered  by  the  holder  to  a  larger  sum, 
so  that  the  bankers,  when  they  paid  it,  could  not 
distinguish  the  alteration: — Held,  that  the  loss 
must  all  on  the  drawer,  as  it  was  caused  by  his 
negligence.  Young  v.  Grots,  4  Bing.  253;  12 
Moore,  484. 


A  contriMr  drew  upon  his  banker  a  check  for 
3L,  and  paid  it  away.  The  amount  of  the  check 
altered  by  the  holder  to  200L,  in  such  a 
that  no  one,  in  the  ordinary  course  of 
could  have  observed  it,  ana  presented, 
and  the  200L  paid  by  the  banker :— Held,  that 
the  hanker  was  liable  to  the  customer  for  1971^ 
the  difference  between  the  amount  of  the  genuine 
and  the  altered  check.  Hall  v.  Fuller,  8  D.  & 
fi.464;  5B.&C.750. 

Fanntleroy  being  one  of  three  co-trustees,  pro- 
of stock,  and  also  one  of  three  co-part 
a  banking-house,  forged  the  names  of  his 
to  a  power  of  attorney,  under  which 
he  sold  the  stock,  and  paid  the  money  into  his 
hen  king-house.  Neither  of  his  co-trustees  were 
privy  to  the  transaction.  Fanntleroy  was  exe- 
cuted far  forgery.  The  surviving  trustees  sued 
the  surviving  partners  for  the  money.  On  an 
issue  from  Chancery,  directing  that  no  objection 
should  be  taken  that  Fanntleroy  had  been  inte- 
rested both  as  a  trustee  and  a  partner  in  the 
bauikiiig-Jioiisey— Held,  that  the  money  consti- 
tuted a  debt  due  from  the  bankers  to  the  trus- 
tees. Amur.  Marsh,  9D.&R.  643;  6  B.  ol 
a  551;  R.&M.364;  8  D.  Ac  R.  71. 


5.  By  Owner*  of  lost  Securities. 

An  action  for  money  had  and  received  will  lie 
by  the  true  owner  of  money  or  notes  against  a 
third  person,  into  whose  hands  they  have  come 
mala,  fide ;  provided  their  identity  can  be  traced 
and  ascertained.  Clarke  v.£free,Cowp.l97,334; 
2  DoogL  698,  n. 

Bat  bank-notes  cannot  be  followed  into  the 


hands  of  bona  fide  holders  for  valuable  consider, 
ation  without  notice.  Lowndes  v.  Anderson,  13 
East,  130 ;  1  Rose,  99. 

For  possession  is  prima  facie  evidence  of  pro- 
perty in  negotiable  instruments.  King  v.  Mil- 
som,  2  Camp.  5— Ellenborough. 

Therefore,  in  trover  for  a  bank-note,  it  is  not  a 
prima  facie  case  for  the  plaintiff  to  prove  that 
the  note  belonged  to  him,  and  that  the  defendant 
afterwards  converted  it ;  and  the  defendant  will 
not  be  called  upon  to  shew  his  title  to  the  note, 
without  evidence  from  the  other  side  that  he  got 
possession  of  it  mala  fide,  or  without  considera- 
tion.   Id. 

A  bank-note,  though  stolen,  becomes  the  pro- 
perty of  him  who  fives  valuable  consideration 
for  it,  having  no  notice  or  knowledge  of  the  rob- 
bery.   Miller  v.  Rice,  1  Burr.  452;  2  Ld.  Ken. 

189. 

The  plaintiff  having  lost  a  check  five  days 
after  it  bore  date,  which  was  taken  by  the  de- 
fendants for  value,  but  under  such  circumstances 
as  ought  to  have  excited  their  suspicion)— Held, 
that  the  plaintiff  might  maintain  on  action  for 
money  had  and  received  against  them  for  the 
amount  of  it,  though  he  gave  no  evidence  of  how 
he  lost  it,  or  how  it  got  out  of  his  possession. 
Quaare,  whether  such  evidence  would  have  been 
necessary,  if  the  check  had  been  received  by  the 
defendants  on  the  day  it  bore  date.  Downs  v. 
Hailing, 6  D.  &,  R.  455;  4  B.  &  C.  330;  2  C.& 
P.  11.  And  see  Gill  v.  CubUt,  1  C.  &  P.  163, 
487;  5  D.  Ac  R.  324;  3  B.  &C.  460. 

In  actions  for  money  had  and  received,  brought 
by  the  owners  of  lost  bank-notes,  against  those 
who  may  have  got  them  into  their  hands  without 

S'ving  value;  it  is  not  absolutely  necessary  for 
e  plaintiff  to  give  direct  evidence  of  the  loss ; 
it  is  sufficient  ir  such  circumstances  are  shewn 
as  satisfy  the  jury  of  the  fact  of  the  loss.  Holi- 
day v.  SigU,  2  C.  &  P.  176— Abbott 

A  party  taking  a  bank-note  in  payment  of  a 
bet  from  a  stranger  on  a  race-course  is  not 
bound  to  use  the  same  precaution  as  would  be 
requisite  if  the  note  were  taken  by  a  tradesman. 
Snow  v.  Sadler,  11  Moore,  506 ;  3  Bing.  610. 

Defendant,  according  to  one  witness,  having 
admitted  taking  u  from  his  banker's,  or  at  Don- 
caster,"  and  according  to  another,  "  from  a  stran- 
ger at  Doncaster  races,  for  bets  won,"  a  301. 
bank  of  England  note,  without  inquiring  or  tak- 
ing any  account  of  the  number  of  the  note,  and 
the  jury,  in  an  action  by  the  plaintiffs,  who  had 
lost  the  note  and  duly  published  their  loss,  hav- 
ing found  a  verdict  for  them,  the  court  granted 
a  new  trial.    Id. 

A  bank-note  for  5002.  was  stolen  from  a  ser- 
vant of  the  plaintiff.  The  feet  of  the  robbery 
was*  advertised  in  the  Hue  and  Cry  Gazette,  and 
in  another  paper.  Some  time  afterwards  the  note 
was  received  at  the  banking  house  of  the  defend- 
ants in  the  country,  where  it  had  been  presented 
for  change  by  a  stranger,,  of  whom  no  questions 
were  asked  as  to  the  manner  he  became  possess- 
ed of  it  In  trover,  to  recover  the  value,  the 
I  judge  left  it  to  the  jury  to  say  whether  or  not 
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due  notice  had  been  given  by  the  plaintiffs,  and 
whether  or  not,  under  the  circumstances,  due 
caution  had  been  observed  by  the  defendants  in 
taking  the  note: — The  jury  thought  defendants 
had  not  exercised  due  caution,  and  accordingly 
found  for  the  plaintiffs.  The  court  held  that  this 
direction  was  proper,  and  refused  to  disturb  the 
verdict    Snoto  v.  Peacock,  11  Moore,  286. 

The  plaintiff  was  robbed  of  a  pocket-book,  con- 
taining, amongst  other  things,  a  bill  of  exchange. 
In  advertising  the  loss  he  merely  stated  that  the 
pocket-book  contained  "  papers  of  no  use  to  any 
but  the  owner.'1  The  bill  was  shortly  after- 
wards  presented  at  the  banking-house  of  the  de- 
fendants by  a  stranger,  who  stated  that  he  was 
the  son  of  the  indorser ;  the  defendants  discount- 
ed it  In  an  action  the  judge  left  to  the  jury  to 
Bay,  first,  whether  they  thought  that  the  plain- 
tiff  had  done  all  that  his  duty  required  of  him, 
in  advertising  and  making  known  his  loss ;  se- 
condly, if  due  diligence  had  been  used  in  this 
respect,  whether  the  defendants  had  acted  bona 
fide,  and  used  due  caution  in  receiving  the  bill ; 
telling  them,  that,  if  they  were  of  opinion  that 
the  plaintiff  had  failed  in  giving  proper  notice  of 
the  robbery,  the  defendants  were  entitled  to  a 
verdict  The  jury  having  found  for  the  defend- 
ants, the  court  refused  to  disturb  the  verdict,  hold- 
ing the  direction  proper.  Beckworth  v.  CorraU, 
11  Moore,  335. 

The  plaintiff,  coming  from  Tonbridge  to  Lon- 
don, placed  a  100Z.  bank  post  bill  in  her  reticule 
on  her  arm;  arrived  at  Smithfield,  she  left  the 
reticule  in  a  hackney-coach.  Upon  discovering 
her  loss,  she  made  application  at  the  hackney- 
coach  office  in  Essex-street,  and  caused  hand- 
bills to  be  circulated  at  all  the  coach-stands,  and 
at  the  adjoining  public-houses;  and  also  once 
advertised  the  loss  in  a  daily  paper.  On  the 
morning  of  the  day  on  which  the  last-mentioned 
advertisement  appeared,  the  bill  in  question  was 
cashed  by  the  defendant,  a  banker  at  Brighton, 
for  a  stranger,  of  whom  no  questions  were  asked, 
except  his  name  and  address,  which  he  wrote  on 
the  back  of  the  hill  in  a  vulgar  manner,  and 
which  afterwards  proved  to  be  fictitious.  It 
was  left  to  the  jury  to  say,  first,  whether  the 
plaintiff  had  used  due  and  proper  caution  in  her 
mode  of  conveying  the  bill ;  secondly,  whether 
she  had  exercised  a  due  and  proper  degree  of 
diligence  in  the  steps  she  had  taken  to  make 
known  to  the  world  her  loss ;  thirdly,  whether 
the  defendant  himself  had  exercised  proper  cau- 
tion in  receiving  a  bill  of  such  large  amount  from 
a  total  stranger  without  making  some  inquiry  as 
to  where  he  put  up,  or  whether  he  was  known 
to  any  person  at  Brighton.  The  jury  found  for 
the  plaintiff;  the  court  refused  to  disturb  the 
verdict  Strange  v.  Wigney,  4  M.  &  P.  470 ;  6 
Bing.  677. 

A  bank  of  England  note,  which  had  been  felo- 
niously stolen  in  England  in  February,  1826, 
was  remitted  in  May,  1837,  by  a  foreign  mer- 
chant to  his  correspondent  in  this  country,  to 
whom  he  was  indebted  in  a  sum  exceeding  the 
amount  of  the  note.  The  latter  demanded  pay- 
ment; the  bank  refused  to  pay,  on  the  ground  I 
that  the  note  had  been  stolen.  At  the  time  when' 


the  correspondent  was  informed  of  this,  he  had 
not  made  the  foreign  merchant  any  advance  on 
the  credit  of  the  note : — Held,  first,  that,  in  trover 
for  the  note,  the  correspondent  must  be  consider- 
ed the  agent  of  the  foreign  merchant,  and  that 
he  could  therefore  recover  upon  his  title  only; 
secondly,  that,  in  such  action,  it  having  been 
proved  that  the  note  had  been  stolen,  it  was  in- 
cumbent on  the  plaintiff  to  shew  that  the  foreign 
merchant  had  given  full  value  for  it  Dela  Ckau- 
mette  v.  Bank  of  England,  9  B.  os  C.  20a 

6.  7b  recover  Money  from  Stakeholders  and  other*. 

Stakeholders.] — Assumpsit  will  not  lie  between 
two  parties  who  have  by  consent  deposited  mo- 
ney with  a  stakeholder,  unless  it  be  proved  that 
the  defendant  refused  to  permit  the  plaintiff  to 
receive  the  money.  Robion  v.  Hall,  Peake,  127 
— Kenyon. 

In  order  to  recover  a  share  of  a  stake  from  a 
stakeholder,  the  plaintiff  must  shew  his  exact 
proportion  of  the  sum  deposited.  Roboon  v.  An- 
drade,  2  Chit  263;  1  Stark.  372. 

Where  money  in  litigation  between  two  par- 
ties has  by  mutual  consent  been  paid  over  to  a 
trustee  in  trust  for  the  party  entitled,  it  can  only 
be  sued  for  and  recovered  from  the  stakeholder 
by  the  party  entitled  to  it,  and  not  from  the  ori- 
ginal party  who  was  indebted,  though  he  agreed 
to  waive  all  objections  to  form.  Ker  v.  Osborne, 
9  East,  37a  And  see  Edwards  v.  Hodding,  1 
Marsh.  377;  5  Taunt  815. 

A.  took  from  the  Board  of  Works  a  piece  of 
ground  at  Westminster  for  the  erection  of  galle- 
ries at  the  king's  coronation,  and  underlet  part 
of  it  to  B.  on  the  same  terms.  The  rent  was 
paid  by  B.  to  A.,  who  deposited  it  in  the  hands 
of  his  bankers,  with  a  condition,  that,  if  the  co- 
ronation did  not  take  place,  and  the  rent  was  in 
consequence  remitted  by  the  Board  of  Works, 
the  money  was  to  be  returned  to  B.  The  coro- 
nation took  place;  but,  in  consequence  of  the 
speculation  being  unprofitable  to  the  parties,  the 
crown  remitted  the  whole  rent  to  A,  who  re- 
fused to  return  the  money  paid  him  by  B-:— 
Held,  that  B.  might  maintain  an  action  of  as- 
sumpsit for  money  had  and  received  against  the 
bankers  as  stakeholders.  Truecott  v.  Mora*,  2 
D.  <fc  R.  712. 


Trustees.}— Where  money  is  paid  into  the 
hands  of  a  trustee  for  a  specific  purpose,  it  can- 
not be  recovered  back  in  assumpsit  for  money 
had  and  received,  until  it  be  shewn  that  the  trust 
is  closed,  and  that  a  balance  is  left.  Coma  v. 
Roberts,  Holt,  500— Burroughs. 

If  the  indorsee  of  a  bill  of  exchange,  who  has 
received  a  navy  bill  assigned  to  the  drawee,  as 
security  to  him  (the  indorsee)  till  the  bill  of  ex- 
change be  accepted,  deposit  such  navy  bill  with 
the  drawee,  and  the  drawee  receives  the  money 
upon  it,  he  is  answerable  for  the  amount  in  an 
action  for  money  had  and  received  to  the  use  of 
the  indorsee,  though  he  may  have  done  nothing 
that  amounts  to  an  acceptance  of  the  bill  of  ex- 
change.   Pierson  v.  Dvnbp,  Cowp.  571. 
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Otier  Permms.]  — Tlie  broken  to  a  ship 
charged  their  employers  certain  sums  of  money 
for  work  done  to  their  ship  under  the  head  of 
stevedore.  The  labour  of  a  stevedore  was  per- 
formed by  a  man  whom  they  employed,  and  to 
whom  they  paid  several  sums  of  money,  but  far 
less  in  amount  than  their  own  charges ;  the  ship- 
owners were  aware  that  the  brokers  charged  them 
more  than  they  paid  the  workmen,  but  made  no 
objection  on  account  of  their  zeal  and  diligence : 
— Held,  that  one  of  the  workmen  under  such 
circumstances  could  not  maintain  an  action  for 
the  larger  sums  received  by  the  brokers,  as  mo- 
ney had  and  received  to  his  use.  Wilson  v.  Co- 
An,  2  C  6t  P.  363— Gaselee. 

Three  ship-brokers  agreed  in  writing  with  a 
ship-owner  to  freight  his  vessel  at  a  certain  com- 
mission, dividing  profits  of  commission.  One  of 
the  brokers  alone  paid  and  received  money  on 
account  of  the  ship;  and  delivered  to  the  owners 
an  account,  charging  a  liquidated  sum  for  com- 
mission. The  owner  acquiesced  in  the  accuracy 
of  the  account,  but  objected  to  the  charge  for 
commission,  but  which  the  broker  retained  in  his 
hands.  There  was  no  adjustment  of  account  be- 
tween the  brokers : — Held,  that  money  had  and 
received  would  not  lie  by  the  two  brokers  against 
the  third  for  their  share  of  the  commission. 
BoviU  v.  Hammond,  9  D.  <t  R.  186. 

Where  agents  in  England  effected  a  policy  of 
insurance  for  a  correspondent  abroad,  on  which  a 
loss  happened,  and  he  drew  a  bill  upon  them, 
which  was  presented  for  acceptance  by  an  indor- 
see, but  they  said  they  could  not  accept  it,  having 
no  funds  in  hand,  but  that  on  a  settlement  taking 
place  with  the  underwriters  it  should  be  paid : — 
Held,  that  after  they  had  received  a  sum  from 
the  underwriters  less  than  the  amount  of  the  bill, 
it  might  be  recovered  from  them  by  the  indorsee 
as  money  had  and  received  to  his  use.  Lang*. 
ton  y.  CsintijF,  4  Camp.  176— Gibbs. 

Assumpsit  will  not  lie  for  money  paid  by  the 
tenant  of  the  bankrupt  to  the  defendant,  as  gran- 
tee of  an  annuity  granted  by  the  bankrupt  after 
an  act  of  bankruptcy,  and  charged  on  the  estate 
of  which  the  payer  of  the  money  was  tenant 
Woodt  L.  &  T.  507. 


A.  (Wharton),  B.  (Thompson),  and  C  (Cra- 
ven), being  separate  traders,  agreed  to  a  joint 
speculation  in  importing  corn.  The  agent  for 
buying  the  corn  abroad  knew  that  the  specula- 
tion was  on  the  joint  account  of  A^  ft,  and  G, 
and  was  to  consign  to  A-,  drawing  on  him  at  two 
or  three  months.  Corn  was  bought,  and  bills 
for  the  value  drawn  on  and  accepted  by  A-,  pay- 
able at  a  banker's  in  London,  the  correspondents 
of  the  plaintiffs  who  were  bankers  at  Hull.  A. 
had  a  banking  account  with  the  latter,  who,  being 
in  the  habit  of  paying  his  acceptances  at  the 
house  of  their  London  correspondents,  paid  the 
above  among  other  acceptances,  not  then  know- 
ing of  the  joint  speculation  of  A.,  R,  and  C.  A^ 
by  way  of  part  security  to  the  plaintiffs,  indorsed 
to  them  two  accommodation  bUls  drawn  by  him- 
self on  Bw,  these  were  unpaid,  and  A.  and  B.  be- 
came bankrupts ;  C.  had  contributed  his  third  of 
the  purchase,  but  did  not  appear  to  have  known 


from*  what  source  A.  obtained  his  funds  for  that 
purpose: — Held,  that  the  Hull  bankers  could 
not  recover  against  C,  as  for  money  lent,  or  had 
and  received,  the  amount  of  the  bills  drawn  by 
A.od  R,  though  they  had  given  A.  credit  for 
them  in  his  account,  as  partly  liquidating  their 
advances  to  pay  for  the  corn  bought  for  A^  R, 
and  C,  at  their  joint  profit  or  loss.  Smith  v. 
Craven,  1  Tyr.  308. 


VL  On  Account  stated. 

The  defendant's  admission  of  something  being 
due,  without  specifying  how  much,  does  not  en- 
title the  plaintiff  to  a  verdict  for  nominal  damages 
on  an  account  stated.  Kirion  v.  Wood,  1  M.  At 
Rob.  253— TindaL 

On  that  count  the  amount  must  be  shewn.  Ber- 

naoconi  v.  Anderson,  M.  &  M.  123 — Tenterden 

. 

Plaintiff  demanded  40/.  upon  an  agreement  by 
defendant,  an  incoming  tenant,  to  pay  for  grow- 
ing crops;  the  defendant  offered  to  pay  171: — 
Held,  no  evidence  to  support  a  count  upon  an 
account  stated.  Wayman  v.  Milliard,  7  Bingi 
101 ;  4  M.  &  P.  729. 

A  verbal  agreement  having  been  made  for  the 
purchase  of  some  turnips  growing  in  a  field; 
after  the  purchaser  had  removed  the  principal 
part  of  them,  the  seller  said  to  him,  "  You  owe 
me  32. ;"  the  purchaser  answered,  u  I  will  send 
it  before  I  draw  any  more  turnips."  He  after- 
wards drew  all  the  turnips,  but  did  not  send  the 
31. : — Held,  that  it  was  recoverable  on  the  ac 
count  stated.  Pinchon  y.  ChUcott,  3  C.  &  P. 
236— Best 

A  qualified  acknowledgment  of  a  sum  due  to 
the  plaintiff  will  not  entitle  the  pi««"*iff  to  re- 
cover upon  a  count  on  an  account  stated.  Evano 
y.  Veitfy,  R.  &  M.  239— Littledale. 

Evidence  of  an  account  stated,  whereby  the 
defendant  admitted  a  certain  balance  due  to  the 
plaintiff,  is  not  done  away,  but  confirmed  in  sup- 
port of  an  assumpsit,  by  evidence  of  a  foreign 
judgment  recovered  by  the  plaintiff  for  the  same 
sum,  with  a  stay  of  execution  for  six  months  to 
enable  the  defendant  to  prove  a  counter  demand, 
if  he  had  any :  and  the  plaintiff  not  having  de- 
clared till  after  that  period,  it  was  held  no  ob- 
jection that  the  writ  was  sued  out  and  the  de- 
fendant arrested  before.  Hall  v.  Odber,  11  East, 
118. 

An  admission  by  a  defendant  that  he  has  re- 
ceived 3002.  from  a  bankrupt,  after  an  act  of 
bankruptcy,  will  not  support  the  count  on  an  ac- 
count stated  with  the  assignee.  Stafford  v.  Clark, 
2Bing.377;  2C.&P.403. 

Under  the  general  issue  in  assumpsit,  a  judg- 
ment recovered  for  the  same  cause  of  action  may 
be  given  in  evidence.    Id. 

Proof  of  the  acknowledgment  of  one  item  of 
debt  only  is  good  to  support  a  count  upon  an  ac- 
count stated.  Highmore  v.  Primrooe,  5M.&S. 
65;  2 Chit  333. 

An  admission  by  a  defendant,  that  so  much 
was  agreed  to  be  paid  to  the  plaintiff  for  the  sale 
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ASYLUM — See  Lunatic. 


ATTACHMENT. 

I.  Whxn  granted. 

1.  Against  Officer*  of  the  Court,,  166. 

2.  For  Contempt  of  Process,  166. 

3.  For  Non-payment  of  Money,  167. 

4.  For  Non-performance  of  Awards, 

167. 

5.  For  other  Things,  169. 

6.  Against  Attornies — See  Attorney. 

7.  Sheriffs — See  Sheriff. 

8.  Witnesses — See  Evidence. 

II.  Practice  on. 

1.  Rule  and  Writ,  169. 

2.  Affidavits,  170. 

3.  Service  of  Rule,  171. 

4.  Bail,  171. 

5.  Interrogatories,  112. 
III.  Proceedings  under,  172. 


I.  When  granted. 


1.  Against  Officers  of  the  Court. 

Where  the  process  of  the  court  has  been  abused, 
and  undue  means  have  been  used  in  its  execu- 
tion, an  attachment,  and  not  an  information,  is 
the  proper  remedy.    Anon,  2  Ld.  Ken.  372. 

But,  where  the  officer  who  executes  process  has 
behaved  improperly,  as  well  as  those  who  resist- 
ed him,  the  court  will  not  in  general  grant  ex- 
traordinary process  for  contempt  Oregory  v. 
Onslow,  Loft,  35. 

An  attachment  was  granted  for  arresting  the 
plaintiff  while  attending  arbitrators  under  a  rule 
of  court,  on  purpose  to  prejudice  his  cause.  Rex 
v.  Hall,  2  W.  Black.  1110. 

But  altering  a  sheriff's  warrant  is  no  ground 
for  an  attachment,  unless  an  ill  use  be  made  of 
it    Hale  v.  Castleman,  1  W.  Black.  2. 

The  sealer  of  writs  is  not  guilty  of  a  contempt 
in  refusing  to  seal  a  writ  on  St  Luke's  day,  being 
one  of  the  holidays  appointed  by  statute  5  &  6 
Edw.  6,  c.  3,  to  be  observed ;  and  the  Court  of 
C.  P.  will  not  grant  an  attachment  for  such  re- 
fusal Martin  v.  Bold,  7  Taunt  162;  2  Marsh. 
487. 


So  where  a  person,  on  being  served  with  pro- 
cess, collared  and  shook  the  officer  serving  it,  and 
ordered  him  to  quit  his  presence: — Held,  that 
this  did  not  amount  to  a  contempt  of  court  and 
obstruction  of  its  process,  for  which  an  attach- 
ment might  be  granted.  Adams  v.  Hughes,  1 B. 
&B.24. 

Although  an  attachment  may  issue  against  a 
peer  for  refusing  to  obey  the  process  of  the  court 
of  K.  B. ,'  quaere,  whether  in  ecclesiastical  strain, 
the  writ  should  not  be  moved  against  the  chan- 
cellor, commissary,  or  official,  instead  of  the 
bishop.    Rex.  x.St.  Asaph  (Bishop),  lWtia.  331 

Service  of  all  processes  intended  to  bring  a 
party  into  contempt  should  be  personal,  if  pos- 
sible ;  but  if  it  can  be  made  appear  to  the  court 
of  Exchequer  that  service  cannot  be  effected  per- 
sonally, and  that  there  was  probable  cause  to 
suspect  that  the  party  kept  out  of  the  way  for 
the  purpose  of  avoiding  such  personal  service, 
that  court  will  grant  a  rule  nisi  for  an  attach- 
meht ;  and  order  that  service,  by  leaving  the  rale 
at  the  dwelling-house,  shall  be  efficient  Weston 
v.  Faulkener,  2  Price,  2. 

Where  a  mandamus  had  been  granted  for  the 
election  of  a  mayor,  under  the  11  Geo.  1,  c  4, 
s.  2,  and  a  rule  made  that  public  notice  should 
be  affixed  in  the  market-place,  which  had  been 
done  accordingly,  the  court  granted  an  attach- 
ment for  disobedience  of  the  mandamus,  against 
a  member  of  the  corporation  who  was  served  with 
a  copy  of  the  rule,  notwithstanding  neither  the 
original  mandamus  nor  the  rule  was  shewn  him  at 
the  time ;  for  the  public  notice  directed  by  the 
act  is  prima  facie  sufficient  Rex  v.  Edyvean,  3 
T.R.352. 

But  the  application  for  the  attachment  would 
be  well  answered,  if  the  party  could  shew  that 
he  had  no  notice  of  the  mandamus.    Id. 


2.  For  contempt  of  Process. 

The  court  will  not  grant  an  attachment  where 
there  is  a  remedy  by  action,  and  the  matter  is 
doubtful.    Hanington  v.  Jennings,  Lofft,  188. 

In  one  case,  the  court  refused  an  attachment 
in  the  first  instance  for  not  obeying  a  rule  of 
court,  but  granted  a  rule  to  go  before  the  master, 
otherwise  an  attachment  nisi.    Anon.  Lofft,  159. 

A  defendant  being  served  with  a  copy  of  a 
capias  tore  it  in  pieces,  and  threw  it  at  the  officer : 
— Held,  not  to  amount  to  a  contempt  of  court 
for  which  an  attachment  might  be  granted.  Myers 
v.  Wills,  4  Moore,  147. 


Where  a  rule  had  been  granted  for  an 
mation  in  the  nature  of  a  quo  warranto  against 
A,  to  shew  by  what  authority  he  claimed  to  be 
mayor  of  G.,  on  the  relation  of  some  of  the  cor- 
porators, and  another  rule  in  that  cause  far  in- 
specting all  the  corporation  books,  papers,  &c 
directed  to  the  town-clerk ;  an  inspection  of  such 
only  as  related  to  the  election  and  office  of  mayor, 
was  held  to  be  a  sufficient  compliance  with  the 
rule,  so  as  to  protect  the  town-clerk  firom  an  at- 
tachment as  for  a  contempt  of  the  court,  it  ap- 
pearing that  he  had  acted  bona  fide.  Rexv.BmA, 
3T.R.  579. 

I£  a  plaintiff  having  sued  out  a  fi.  fL,  the  de- 
fendant pays  the  plaintiff's  attorney  the  debt  and 
costs,  without  the  writ  being  delivered  to  the  she- 
riff, it  is  no  contempt  of  the  court  of  C  P.  to 
attach  the  same  money  in  the  hands  of  the  plain- 
tiff's attorney,  for  a  debt  due  from  the  plaintiff 
to  the  defendant: — But  quere,  whether  the  debt 
is  such  whereon  an  attachment  can  be  support- 
ed.    Gwinness  v.  Breton,  4  Taunt  472. 

An  attachment  will  not  lie  for  disobedience  to 
a  judge's  order  until  it  is  made  a  rule  of  court, 
though  the  order  has  been  acquiesced  in  and  act* 
ed  upon.    Baker  v.  Aye,  1  DowL  P.  G  689. 

An  attachment  granted  in  term  for  non-pay- 


When  granted. 
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men!  of  costs,  under  a  baron's  order  on  the  mas- 
ter's alk>catur,set  aside,  the  order  not  having  been 
first  made  a  rale  of  court  Ex  parte  Arden,  1 
Price's,  P.  G  149. 

A  wife  named  with  her  husband  in  a  rule  of 
court,  directing"  costs  to  be  paid  to  them,  is  en- 
titled to  the  advantage  of  it,  if  she  survives  her 
husband ;  and  an  attachment  upon  the  rule  issues 
of  right    TiU  y.  Bartiett,  1  Ld.  Ken.  104. 

A  part/  in  contempt  for  filing  a  bill  in  Chan- 
cery to  set  aside  an  award,  after  entering  into  a 
ruleof  K.B.  to  abide  by  it,  was  discharged  without 
any  fine,  rather  than  set  a  small  one  for  so  high 
an  oflence.    Bex  v.  Wheeler,  3  Burr.  1256. 

On  an  attachment  for  rescue,  a  defendant  may 
be  fined  without  answering  to  interrogatories.  Rex 
v.  EXkine,  2  Burr.  2139  ;  1  W.  Black.  460. 

An  attachment  granted  against  rescuers,  upon 
a  return  by  the  sheriff  of  rescue  from  his  bailiff. 
Gooey  v.  Dewee,  10  Bing.  112. 

Costs  were  granted  upon  an  attachment  for 
contempt,  to  the  person  who  had  purged  himself 
of  the  contempt  upon  examination.  Rcxv.Plun- 
k*U  3  Burr.  1329. 

3.  For  Non-payment  of  Money, 

An  attachment  for  non-payment  of  costs  is  in 
the  nature  of  an  execution,  so  much  so  that  the 
parties  are  not  bailable.  Anon,  Lofft,  305 :  S.P. 
Rex  t.  Stoke*,  Cowp.  137. 

An  attachment  for  non-payment  of  money  is 
in  the  nature  of  mesne  process.  Lewie  v.  Mor- 
!**<2  B.  Sl  A.  56:  &  P.  Rex  y.  Curwen,  1  Moore, 
494 

In  the  court  of  Exchequer,  an  order  nisi  for 
costs  for  not  proceeding  to  trial  is  served  on  the 
clerk  in  court,  which  brings  the  parties  into  con- 
tempt ;  and  upon  service  of  the  allocatur,  and 
demand  and  refusal  of  costs,  an  attachment  is 
granted.    Merritt  v.  Meek,  3  Anst  656. 

An  order  of  the  court  of  Exchequer,  that  a 
defendant  pay  a  certain  sum  of  money,  being 
shewn  to  the  defendant  at  the  time  of  making  a 
personal  demand  of  it,  a  copy  of  such  order  not 
bavin?  been  personally  served  on  the  defendant 
himsrif,  although  a  copy  had  been  previously 
served  on  his  attorney,  is  not  sufficient  to  entitle 
the  pis  in  tiff  to  an  attachment  Brodenik  v.  Teed, 
1  Price,  401. 

If  a  defendant  in  a  penal  action  obtain  a  rule 
to  stay  proceedings  on  paying  a  sum  agreed  upon 
between  him  and  the  plaintiff  it  is  an  undertaking 
by  him  to  pay  that  sum,  and  for  the  non-pay- 
ment of  it  the  court  will  grant  an  attachment 
King  v.  Clifton,  5  T.  R.  257. 

Where  a  defendant  in  a  penal  action  obtains  a 
rale  to  stay  proceedings  on  payment  of  part  of  the 
penaltipa,  the  court  of  C  P.  will  grant  an  attach- 
ment against  him  for  non-payment  Hart  v. 
Draper,  2  Marsh.  358 ;  7  Taunt  43. 

Though  the  plaintiff  discontinue  on  the  com- 
mon rule  on  payment  of  costs,  he  is  not  liable  to 
an  attachment  for  non-payment  Stokes  v.  Woode- 
7T.R.6. 

If  a  peaty  obtain  a  rale  for  setting  aside  judg- 


ment and  execution,  on  condition  of  his  paying 
costs,  the  court  will  not  issue  an  attachment  in 

the  first  instance  for  not  paying  those  costs. 

v.  Mynde,  1  Chit  158. 

The  order  made  on  motion  to  pay  money  into 
court,  that  the  defendant  shall  pay  the  costs,  is 
imperative  in  that  respect  in  the  court  of  Exche- 
quer; and  if  not  paid  when  taxed,  the  plaintiff 
may  have  an  attachment  against  the  defendant  for 
non-payment ;  which  process  is  final,  and  in  the 
nature  of  an  execution,  and  therefore  not  baila- 
ble :  the  plaintiff  may,  however,  proceed  to  try 
the  cause  if  the  costs  are  not  paid,  as  is  his  only 
course  in  the  court  of  King's  Bench.  Plummer 
v.  Savage,  6  Price,  126. 

An  attachment  granted  on  the  master's  allocatur 
for  costs  due  from  the  plaintiff  to  his  attorney, 
although  the  attorney  be  disqualified,  the  plain- 
tiff having  received  the  whole  of  the  debt  and 
costs  from  the  defendant  Dimond  v.  Clarke,  1 
Chit  222. 

By  the  master's  allocatur,  an  attorney  was  or- 
dered on  the  12th  May  to  pay  over  to  his  client  a 
sum  of  152. ;  on  the  20th  June  the  attorney  be- 
came bankrupt  and  afterwards  obtained  his  cer- 
tificate : — Held,  that  it  was  then  too  late  to  move 
for  an  attachment  for  not  paying  the  money  pur- 
suant to  the  master's  allocatur.  Baron  v.  MarteU, 
9  D.  &  R.  390. 

An  alias  attachment  lies  for  non-payment  of 
money  pursuant  to  a  rule  of  court,  founded  on 
an  award,  where  defendant  has  been  suffered 
to  go  at  large  upon  the  original  attachment,  upon 
terms  whicn  he  has  failed  to  comply  with.  Good 
v.  WUke,  6  M.  &  S.  413 ;  2  Tidd's  Prac.  1070. 

4.  For  Non-performance  of  Awarde. 

Nature  of  the  Proceeding.] — All  attachments 
for  non-performance  of  awards  are  only  in  the 
nature  of  civil  executions,  though  formerly  con- 
sidered of  a  criminal  nature.  Rex  v.  Myere,  1 
T.  R.  266.   And  eee  Rexv.  Curwen,  1  Moore,  494. 

An  attachment  may  issue  if  the  motion  to  set 
aside  the  award  be  not  made  before  the  last  day 
of  the  next  term  after  the  award  is  published. 
Freame  v.  Pinneger,  Cowp.  23. 

An  attachment  goes  of  course  for  non-perform- 
ance of  an  award ;  and  in  order  to  get  rid  of  it, 
the  award  must  be  set  aside.  Anon.  Lofft,  451 : 
&  P.  Anon.  Lofft,  321. 

The  court  of  C.  P.  will  not  infer  personal  ser- 
vice of  an  award  to  bring  a  party  into  contempt. 
Brander  v.  Penleaze,  5  Taunt  813. 

The  court  of  C.  P.  will  not  grant  an  attachment 
for  non-performance  of  an  award  pending  an  ac- 
tion brought  on  the  award ;  nor  allow  the  plain- 
tiff to  waive  the  action  in  order  to  apply  for  the 
attachment    Badley  v.  Loveday,  1B.&P.  31. 

By  andagainet  whom  granted.] — The  court  will 
not  grant  an  attachment  against  a  peer  for  not 
paying  a  sum  of  money  awarded,  though  the  de- 
fendant consent  on  condition  that  the  attachment 
shall  lie  in  the  office  for  a  certain  time.  Walker 
v.  OroovcnoriEart),  7  T.  R.  171. 
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Nor  against  a  member  of  parliament  Cutmur 
v.  KhatchbuU  {Bart.),  7  T.  R.  448. 

An  attachment  was  issued  against  a  party  for 
non-performance  of  an  award,  which  had  been 
made  a  rule  of  the  court  of  C.  P. ;  although  such 
party  resided  out  of  the  jurisdiction  of  that  court, 
as  it  was  in  the  nature  of  a  civil  process ;  and  the 
court  were  not  bound  to  inquire  whether  it  could 
be  served  with  effect  or  not  Hopcraft  v.  Fer~ 
mor,  8  Moore,  424 ;  1  Bing.  378. 

An  executor  may  have,  without  scire  facias,  or 
other  process  of  revivor,  an  attachment  for  non- 
performance of  an  award  made  in  favour  of  his 
testator  in  a  cause  referred  and  decided  in  his  life- 
time, though  the  suit  abated  by  his  decease. 
Rogers  v.  Stanton,  7  Taunt  575. 

So,  if  a  stranger  to  the  cause  become,  by  rule 
of  court,  party  to  a  reference  made  in  the  cause 
before  any  jury  is  sworn,  and  if,  after  the  award 
made,  but  before  judgment,  one  of  the  parties  to 
the  cause  die,  though  the  cause  abate,  the  rule  of 
court  is  not  vacated  as  to  the  stranger,  but  an  at- 
tachment shall  go  thereon  for  non-performance 
of  the  award.    Id. 

The  court  will  not  grant  an  attachment  for  the 
non-payment  of  costs  payable  under  an  award, 
at  the  instance  of  the  personal  representative  of 
a  deceased  party,  to  which  party  they  were  to  have 
been  paid.    Rex  v.  Mqffey,  1  bowl.  P.  C.  53a 

Where  a  submission  to  arbitration  between  A. 
and  B.,  the  parties  on  the  record,  had  been  made 
a  rule  of  court,  and  the  award  not  having  been 
made  in  time,  the  dispute  had  been  referred  to  a 
second  arbitrator,  by  B.  and  C,  who  were  the 
real  parties  in  the  suit : — Held,  that  no  attach- 
ment could  issue  against  B.  for  not  obeying  the 
award  made  by  the  second  arbitrator,  because  the 
reference  should  have  been  made  by  the  parties 
on  the  record ;  and  even  if  it  had,  there  should 
have  been  another  rule  to  make  the  second  sub- 
mission a  rule  of  court  Owen  v.  Hard,  2  T.  R. 
643. 

And  as  the  court  had  no  jurisdiction  in  this 
case  they  could  not  go  into  the  merits,  though 
B.  consented  to  waive  the  objection.    Id. 

For  what  granted.] — The  court  refused  to 
grant  an  attachment  where  there  appeared  to  be 
objections  to  the  award  which  were  pleadable  to 
any  actions  brought  upon  it,  though  they  were 
not  such  as  to  make  them  set  it  aside  on  motion. 
In  re  Cargey,%  D.  &  R.  222 :  &.  C.  (in  error),  2 
Bing.  199 ;  9  Moore,  38,  and  M«Clel.  367 ;  13 
Price,  639.  And  see  Cargey  v.  Aiteheson,  3  D.  & 
R.433;  2B.&C.  176. 

The  refusal  by  the  court  to  enforce  an  award 
by  attachment,  does  not  decide  on  the  validity  of 
the  award,  considered  as  the  subject  of  an  action. 
Jackson  v.  Clarke,  M<Clel.  &  Y.  200;  13  Price, 

2a 

The  court  granted  an  attachment  for  non-per- 
formance of  an  award,  and  would  not  drive  the 
plaintiff  to  his  action  on  the  submission  bond,  on 
an  affidavit  that  the  arbitrators,  after  having  ap- 
pointed one  umpire  who  refused  to  act,  appointed 
another,  who  accepted  the  authority;   but  he 


being  objected  to  by  the  defendant,  the 
tors  each  proposed  another,  but  could  not  agree 
on  the  person  to  be  substituted,  and  another  was 
not  substituted,  though  the  respective  attornies 
agreed  on  a  third  person;  in  consequence  of 
which  the  umpire  objected  to  was  called  on  to 
proceed,  and  made  his  award  within  time.  Oliver 
v.  CoUings,  11  East,  367. 

An  attachment  ordered  to  issue  for  non-per- 
formance, where  it  appeared  that  the  excuses 
made  were  frivolous  and  vexatious.  Lodge  v. 
Porthouse,  Loffi,  388. 

Where  one  only  of  two  defendants  who  attended 
an  arbitrator  under  a  reference  by  order  of  Nisi 
'Prius,  made  the  order  a  rule  of  court,  and  de- 
manded costs  from  the  plaintiff  under  a  taxation 
to  him  only: — Held,  that  an  attachment  would 
not  lie  for  the  non-payment  of  the  costs  to  the 
one  defendant  only.  Semble,  that  the  master 
had  not  power  to  tax  the  costs  separately  to  the 
several  defendants.  Diekins  v.  Smitk,  8  D.  &  R. 
285:  &  C.  nom.  Diekins  y.Jarvie,  5  KSl  0.506. 

If  an  arbitrator  award,  among  other  things, 
that  each  party  shall  pay  a  moiety  of  the  costs 
of  the  arbitration,  and  of  making  the  submission 
a  rule  of  court ;  and  one  party,  in  order  to  get 
the  award  out  of  the  hands  of  the  arbitrator,  pay 
the  whole,  he  may  have  an  attachment  against 
the  other  party,  if  he  refuse  to  pay  bis  moiety. 
Hicks  v.  Richardson,  1  B.  &  P.  93. 

So,  where  the  arbitrator  awarded  a  sum  to- 
gether with  the  costs  of  the  award,  the  party  to 
whom  the  money  was  awarded  was  allowed,  upon 
taking  out  the  award,  and  paying  the  whole 
costs,  to  have  an  attachment  against  the  defen- 
dant for  the  sum  awarded  and  his  share  of  the 
costs.    Stokes  v.  Lewis,  2  Smith,  12. 

The  court  will  grant  an  attachment  for  the 
non-payment  on  demand  of  money  awarded, 
after  an  action  on  the  award  commenced  and 
discontinued,  where  the  action  was  not  pending 
at  the  time  of  demand.  Higgins  v.  Willes,  3  M. 
&R.382. 


Previous  Demand.] — An  attachment  for  not 
paying  a  sum  of  money  pursuant  to  an  award 
cannot  issue  before  a  personal  demand  has  been 
made ;  even  though  the  time  and  place  for  pay- 
ment of  the  money  be  specified  in  the  award. 
Brandon  v.  Brandon,  1  B.  &  P.  394 

But  personal  knowledge  of  an  award  and  role 
of  court  makes  the  party  liable  to  an  attachment 
for  not  performing  the  award,  although  he  has 
not  been  personally  served  with  such  award  and 
rule.    In  re  Bower,  1  B.  &,  C.  264. 

If  the  party  in  whose  favour  an  award  is  made, 
demand  more  than  is  due  to  him,  he  cannot  have 
an  attachment  for  the  non-payment  on  that  occa- 
sion of  the  sum  which  is  due.  Strutt  v.  Roger*, 
7  Taunt  213;  2  Marsh.  524. 

Where  an  arbitrator  awarded  that  A.  should 
fulfil  an  agreement  for  the  purchase  of  land  of  B-, 
and  should  pay  the  purchase  money,  on  B.  con- 
veying the  land  with  a  good  title,  the  court  of 
C.  P.  refused  to  grant  an  attachment  against  A. 
for  non-performance,  on  an  affidavit  that  &  had 
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required  A.  to  pay  the  money,  assuring  him  of 
his  readiness  to  convey  with  &  good  title,  without 
farther  stating  that  B.  had  tendered  a  convey- 
ance executed.  Standly  v.  Hemington,  3  Marsh. 
376;  6  Taunt  561. 

On  demanding  the  execution  of  a  deed,  direct- 
ed by  an  arbitrator,  where  such  demand  is  made 
by  a  third  person,  it  is  not  necessary  that  such 
person  should  be  empowered  by  deed  or  power 
of  attorney,  in  order  to  enable  the  party  to  have 
an  attachment,  though  it  may  be  so  where  the 
demand  is  of  money  directed  to  be  paid  to  the 
party.    Kenyan  v.  Grayson,  3  Smith,  61. 

Though  a  party  is  at  one  time  in  contempt  for 
not  paying  costs  which  have  been  duly  demand- 
ed ;  yet,  i£  before  an  attachment  be  moved  for, 
the  sum  due  becomes  reduced  in  amount,  afresh 
oVmand  of  the  reduced  sum  must  be  made  to 
ground  a  motion  for  an  attachment  Spivy  v. 
Webster,  1  DowL  P.  C.  696. 

The  court  will  not  grant  an  attachment  for  the 
non-performance  of  an  award,  the  performance 
of  which  is  demanded  by  a  third  person  acting 
under  a  power  of  attorney,  unless  the  subscrib- 
ing witness  makes  an  affidavit  of  its  execution, 
end  a  copy  of  the  power  of  attorney  is  left  with 
the  parry  upon  whom  the  demand  is  made. 
Lsmgker  ▼.  Laugher,  1  DowL  P.  C.  384;  1  C.  & 
J. 396;  lTyr.353. 

An  attachment  for  contempt  in  not  paying 
money  pursuant  to  the  prothonotary's  allocatur 
en  drmand  made  by  a  third  person,  who  acted 
under  a  power  of  attorney,  may  be  supported  on 
an  affidavit  stating  that  he  shewed  the  original 
rule  and  allocatur  to  the  party  charged,  at  the 
time  of  the  demand;  and  it  seems  that  it  was  not 
necessary  to  shew  him  the  power  of  attorney. 
Sed  quaere.    Boss  v.  Maitlond,  8  Moore,  44. 

Held,  in  K.  B.  that  the  application  could  not 
be  supported  on  an  affidavit  of  demand  of  the 
money  by  a  clerk,  without  shewing  a  power  of 
attorney.    Hartley  v.  Barlow,  1  Chit  339. 

In  the  court  of  Exchequer,  affidavits  whereon 
to  ground  a  rule  nisi  for  an  attachment  against 
a  defendant  for  non-payment  of  money  and  costs 
pursuant  to  an  award,  and  the  master's  allocatur, 
where  the  demand  has  been  mode  by  a  third 
person,  under  a  power  of  attorney,  should  state, 
that  the  original  power  was  shewn  to  the  defend- 
ant at  the  time  the  demand  was  made.  Jaek$on 
v.  Clarke,  13  Price,  308;  M'Clel.  73. 

5.  For  other  Things. 

Aa  attachment  lies  in  C.  P.  to  compel  a  plain- 
tiff  to  produce  deeds.  Bateman  v.  Phillip*,  4 
Taunt  157. 

Where  an  order  was  made  on  the  defendant  to 
produce  indentures  of  apprenticeship;  and  it  ap- 
peared by  affidavit  that  he  never  had  themin  his 
puesiiatiuu,  and  that,  although  he  had  made  dili- 
gent search  for  them,  he  had  been  unable  to  find 
any  trace  of  them : — Held,  that  he  was  not  liable 
to  an  attachment  for  their  non-production.  Cooke 
v.  TknsweU,  3  Moore,  513 ;  8  Taunt  131. 

Tlie  court  of  Exchequer  will  not  on  motion 
a  defendant  from  custody  under  an 


attachment  for  contempt  in  not  producing  deeds, 
papers,  Ac.  before  the  master,  on  an  affidavit  that 
the  defendant  has  not,  nor  ever  had,  any  such  in 
his  possession  or  within  his  power.  Hard  v.  Par- 
tington, 13  Price,  689. 

Such  an  application  refused  with  costs.    Id. 

The  course  is  to  have  an  affidavit  of  the  fact 
in  the  master's  office,  when,  on  obtaining  his  cer- 
tificate, the  defendant  will  be  discharged,  as  a 
matter  of  course.    Id. 

It  was  made  part  of  the  terms  of  a  subsequent 
successful  application  for  the  defendant's  dis- 
charge, that  he  should  pay  the  costs  of  that  ap- 
plication, and  of  the  previous  irregular  motion. 
Id. 

Where  a  defendant  is  served  with  an  order  of 
court,  forthwith  to  re-instate  premises  belonging 
to  the  plaintiff,  an  attachment  cannot  issue 
against  him  for  disobedience  of  such  order,  un- 
less a  personal  demand  of  performance  is  made 
on  the  party  at  the  time  of  the  service.  Dod* 
dingion  v.  Hudson,  8  Moore,  510 ;  1  Bing.  410. 

But  an  attachment  was  afterwards  issued 
against  such  defendant  for  not  commencing  such 
re-instatement,  in  compliance  with  the  order, 
within  four  days  after  it  was  served,  although  it 
would  have  taken  him  a  much  longer  time  to  re- 
instate the  premises.    Id. 

An  attachment  was  granted  against  one  for 
threatening  a  prosecution  with  danger  of  being 
hanged,  but  refused  against  the  defendant  who 
indicted  the  prosecutor  for  perjury  in  his  affida- 
vit, on  which  an  information  was  granted.  Rex 
v.  Carroll,  1  Wils.  75. 


II.  Practice  on. 

1.  Rule  and  WriL 

When  Rule  absolute.] — An  attachment  is  ab- 
solute in  the  first  instance,  on  a  return  by  the 
sheriff;  but  on  affidavits,  the  party  must  have  an 
opportunity  of  answering.  Adamson  v.  Gibson, 
1  Tidd's  Prac  169. 

No  rule  for  an  attachment  to  be  absolute  in  the 
first  instance,  except  for  non-payment  of  costs 
upon  the  prothonotary's  allocatur.  Chaunt  v. 
Smart,  1  B.  &  P.  477:  &  P.  Anon.  1  Tidd's 
Prac  486. 

But  even  in  that  case  the  rule  is  only  a  rule 
nisi,  when  the  allocatur  is  founded  on  an  award. 
Thompson  v.  Billingsby,  3  Chit  57 :  &  P.  Gif- 
ford  v.  Gjjford,  Forrest,  80. 

On  motion  for  an  attachment  for  not  paying 
money  under  a  previous  order  of  the  court  of 
Exchequer,  on  a  party  who  has  been  called  on 
by  the  former  rule,  to  shew  cause  why  that  mo- 
ney, and  the  costs  of  such  application,  should 
not  be  paid,  and  against  which  order  no  cause 
has  been  shewn:  the  rule  for  the  attachment  will 
be  granted  absolutely  in  the  first  instance, 
v.  Price,  1  Price,  341. 

An  attachment  is  absolute  in  the  first  instance 
for  non-delivery  of  possession  pursuant  to  a  rule 
of  court  Domes  d.  Posey  v.  Doe,  3  W.  Black, 
893. 
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Nor  against  a  member  of  parliament  Cutmur 
v.  Knatchbull  {Bart.),  7  T.  R.  44a 

An  attachment  was  issued  against  a  party  for 
non-performance  of  an  award,  which  had  been 
made  a  rule  of  the  court  of  C.  P. ;  although  such 
party  resided  out  of  the  jurisdiction  of  that  court, 
as  it  was  in  the  nature  of  a  civil  process ;  and  the 
court  were  not  bound  to  inquire  whether  it  could 
be  served  with  effect  or  not  Hopcraft  v.  Fer- 
mor,  8  Moore,  424 ;  1  Bing.  378. 

An  executor  may  have,  without  scire  facias,  or 
other  process  of  revivor,  an  attachment  for  non- 
performance of  an  award  made  in  favour  of  his 
testator  in  a  cause  referred  and  decided  in  his  life- 
time, though  the  suit  abated  by  his  decease. 
Rogers  v.  Stanton,  7  Taunt  575. 

So,  if  a  stranger  to  the  cause  become,  by  rule 
of  court,  party  to  a  reference  made  in  the  cause 
before  any  jury  is  sworn,  and  if,  after  the  award 
made,  but  before  judgment,  one  of  the  parties  to 
the  cause  die,  though  the  cause  abate,  the  rule  of 
court  is  not  vacated  as  to  the  stranger,  but  an  at- 
tachment shall  go  thereon  for  non-performance 
of  the  award.    Id. 

The  court  will  not  grant  an  attachment  for  the 
non-payment  of  costs  payable  under  an  award, 
at  the  instance  of  the  personal  representative  of 
a  deceased  party,  to  which  party  they  were  to  have 
been  paid.    Rex  v.  Maffey,  1  Dowl.  P.  C.  538. 

Where  a  submission  to  arbitration  between  A. 
and  &,  the  parties  on  the  record,  had  been  made 
a  rule  of  court,  and  the  award  not  having  been 
made  in  time,  the  dispute  had  been  referred  to  a 
second  arbitrator,  by  B.  and  Cn  who  were  the 
real  parties  in  the  suit : — Held,  that  no  attach- 
ment could  issue  against  B.  for  not  obeying  the 
award  made  by  the  second  arbitrator,  because  the 
reference  should  have  been  made  by  the  parties 
on  the  record ;  and  even  if  it  had,  there  should 
have  been  another  rule  to  make  the  second  sub- 
mission a  rule  of  court  Owen  v.  Hurd,  2  T.  R. 
643. 

And  as  the  court  had  no  jurisdiction  in  this 
case  they  could  not  go  into  the  merits,  though 
B.  consented  to  waive  the  objection.    Id. 

For  what  granted.] — The  court  refused  to 
grant  an  attachment  where  there  appeared  to  be 
objections  to  the  award  which  were  pleadable  to 
any  actions  brought  upon  it,  though  they  were 
not  such  as  to  make  them  set  it  aside  on  motion. 
In  re  Cargey,2  D.  & R.  222 :  8.  C.  (in  error),  2 
Bing.  199 ;  9  Moore,  38,  and  M'Clel.  367 ;  13 
Price,  639.  And  see  Cargey  v.  Aitcheeon,  3  D.  & 
R.433;  2B.  &C.176. 

The  refusal  by  the  court  to  enforce  an  award 
by  attachment,  does  not  decide  on  the  validity  of 
the  award,  considered  as  the  subject  of  an  action. 
Jaekoon  v.  Clarke,  M<CleL  &.  Y.  200 ;  13  Price, 

28. 

The  court  granted  an  attachment  for  non-per- 
formance of  an  award,  and  would  not  drive  the 
plaintiff  to  his  action  on  the  submission  bond,  on 
an  affidavit  that  the  arbitrators,  after  having  ap- 
pointed one  umpire  who  refused  to  act,  appointed 
another,  who  accepted  the  authority;   but  he 


being  objected  to  by  the  defendant,  the  arbitra- 
tors each  proposed  another,  but  could  not  agree 
on  the  person  to  be  substituted,  and  another  was 
not  substituted,  though  the  respective  attoraies 
agreed  on  a  third  person;  in  consequence  of 
which  the  umpire  objected  to  was  called  on  to 
proceed,  and  made  his  award  within  time.  Oliver 
v.  Colling;  11  East,  367. 

An  attachment  ordered  to  issue  for  non-per- 
formance, where  it  appeared  that  the  excuses 
made  were  frivolous  and  vexatious.  Lodge  v. 
Porthouoe,  Lofft,  388. 

Where  one  only  of  two  defendants  who  attended 
an  arbitrator  under  a  reference  by  order  of  Nisi 
Prius,  made  the  order  a  rule  of  court,  and  de- 
manded costs  from  the  plaintiff  under  a  taxation 
to  him  only: — Held,  that  an  attachment  would 
not  lie  for  the  non-payment  of  the  costs  to  the 
one  defendant  only.  Semble,  that  the  master 
had  not  power  to  tax  the  costs  separately  to  the 
several  defendants.  Dickins  v.  Smith,  8  D.  &  R. 
285 :  &  C.  nom.  Dickine  v.  Jarvio,5  B.  &C.  528. 

If  an  arbitrator  award,  among  other  things, 
that  each  party  shall  pay  a  moiety  of  the  costs 
of  the  arbitration,  and  of  making  the  submission 
a  rule  of  court ;  and  one  party,  in  order  to  get 
the  award  out  of  the  hands  of  the  arbitrator,  pay 
the  whole,  he  may  have  an  attachment  against 
the  other  parly,  if  he  refuse  to  pay  his  moiety. 
Hick*  v.  Richardson,  1  B.  &  P.  93. 

So,  where  the  arbitrator  awarded  a  sum  to- 
gether with  the  costs  of  the  award,  the  party  to 
whom  the  money  was  awarded  was  allowed,  upon 
taking  out  the  award,  and  paying  the  whole 
costs,  to  have  an  attachment  against  the  defen- 
dant for  the  sum  awarded  and  his  share  of  the 
costs.    Stokes  v.  Lewie,  2  Smith,  12. 

The  court  will  grant  an  attachment  for  the 
non-payment  on  demand  of  money  awarded, 
after  an  action  on  the  award  commenced  and 
discontinued,  where  the  action  was  not  pending 
at  the  time  of  demand.  Higgint  v.  WUles,  3  M. 
&R.382. 


Previous  Demand.] — An  attachment  for  not 
paying  a  sum  of  money  pursuant  to  an  award 
cannot  issue  before  a  personal  demand  has  been 
made ;  even  though  the  time  and  place  for  pay- 
ment of  the  money  be  specified  m  the  award. 
Brandon  v.  Brandon,  1  ft  &  P.  394 

But  personal  knowledge  of  an  award  and  rule 
of  court  makes  the  party  liable  to  an  attachment 
for  not  performing  the  award,  although  he  has 
not  been  personally  served  with  such  award  and 
rule.    In  re  Bower,  1  B.  &  C.  264. 

If  the  party  in  whose  favour  an  award  is  made, 
demand  more  than  is  due  to  him,  he  cannot  have 
an  attachment  for  the  non-payment  on  that  occa- 
sion of  the  sum  which  is  due.  Struttv.  Rogers, 
7  Taunt  213 ;  2  Marsh.  524 

Where  an  arbitrator  awarded  that  A.  should 
fulfil  an  agreement  for  the  purchase  of  land  of  B^ 
and  should  pay  the  purchase  money,  on  B.  con- 
veying the  land  with  a  good  title,  the  court  of 
C.  P.  refused  to  grant  an  attachment  against  A. 
for  non-performance,  on  an  affidavit  that  B.  had 
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required  A.  to  pay  the  money,  assuring  him  of 
fais  readmeas  to  convey  with  a  good  title,  without 
farther  stating  that  &  had  tendered  a  convey- 
anee  eircmed.  Standly  v.  Hemingtan,  2  Mann. 
976 ;  6  Taunt  561. 

On  demanding  the  execution  of  a  deed,  direct- 
ed by  an  arbitrator,  where  such  demand  is  made 
by  a  third  person,  it  is  not  necessary  that  such 
perm  should  be  empowered  by  deed  or  power 
of  attorney,  in  order  to  enable  the  party  to  have 
attachment,  though  it  may  be  so  where  the 
is  of  money  directed  to  be  paid  to  the 
party.    Kenyan  y.  Grayson,  2  Smith,  61. 

Thoogh  a  party  is  at  one  time  in  contempt  for 
■at  paying  coats  which  have  been  duly  demand- 
ed;  yet,  if,  before  an  attachment  be  moved  for, 
the  anm  due  becomes  reduced  in  amount,  afresh 
demand  of  the  reduced  sum  must  be  made  to 
mmd  a  motion  for  an  attachment  Spicy  v. 
Vekter,  1  DowL  P.  C.  696. 

Hie  court  will  not  grant  an  attachment  for  the 
non-performance  of  an  award,  the  performance 
of  which  is  demanded  by  a  third  person  acting 
under  a  power  of  attorney,  unless  the  subscrib- 
ing witness  makes  an  affidavit  of  its  execution, 
and  a  copy  of  the  power  of  attorney  is  left  with 
the  party  upon  whom  the  demand  is  made. 
Imgker  v.  Laugher,  1  DowL  P.  C.  284;  1  C.  cc. 
J.  398;  1  Tyr.352. 

An  attachment  for  contempt  in  not  paying 
money  pnrsnant  to  the  prothonotary's  allocatur 
sn  drsrand  made  by  a  third  person,  who  acted 
under  a  power  of  attorney,  may  be  supported  on 
an  affidavit  stating  that  he  shewed  the  original 
rule  and  allocatur  to  the  party  charged,  at  the 
time  of  the  demand;  and  it  seems  that  it  was  not 
necessary  to  shew  him  the  power  of  attorney. 
Sed  ansae.    Base  v.  Maitlana\  8  Moore,  44. 


Held,  in  K.  B.  that  the  application  could  not 
be  supported  on  an  affidavit  of  demand  of  the 
money  by  a  clerk,  without  shewing  a  power  of 
attorney.    Hartley  v.  Barlow,  1  Chit  229. 

In  the  court  of  Exchequer,  affidavits  whereon 
to  ground  a  rule  nisi  for  an  attachment  against 
a  defendant  for  non-payment  of  money  and  costs 
pfirsosnt  to  an  award,  and  the  master's  allocatur, 
where  the  demand  has  been  made  by  a  third 
person,  under  a  power  of  attorney,  should  state, 
that  the  original  power  was  shewn  to  the  defend- 
ant at  the  time  the  demand  was  made.  Jackcon 
v.  Omrke,  13  Price,  208 ;  AffCleL  72. 

5.  Far  ether  Thing: 

An  attachment  lies  in  C.  P.  to  compel  a  plain- 
tiff to  produce  deeds.    Bateman  y.  PhtUipe,  4 
157. 


Where  an  order  was  made  on  the  defendant  to 
arsduee  indentures  of  apprenticeship;  and  it  ap- 
peared by  affidavit  that  he  never  had  themin  his 
pnasfsaiun,  and  that,  although  he  had  made  dili- 
gent search  for  them,  he  had  been  unable  to  find 
say  trace  of  them : — Held,  that  he  was  not  liable 
to  an  attachment  for  their  non-production.  Cooke 
y.  Tsmswell,  2  Moore,  513 ;  8  Taunt  131. 

The  court  of  Exchequer  will  not  on  motion 
a  defendant  from  custody  under  an 


attachment  for  contempt  in  not  producing  deeds, 
papers,  Ate  before  the  master,  on  an  affidavit  that 
the  defendant  has  not,  nor  ever  had,  any  such  in 
his  possession  or  within  his  power.  Hard  v.  Par- 
tington, 12  Price,  689. 

Such  an  application  refused  with  costs.    Id, 

The  course  is  to  have  an  affidavit  of  the  feet 
in  the  master's  office,  when,  on  obtaining  his  cer- 
tificate, the  defendant  will  be  discharged,  as  a 
matter  of  course.    Id. 

It  was  made  part  of  the  terms  of  a  subsequent 
successful  application  for  the  defendant's  dis- 
charge, that  he  should  pay  the  costs  of  that  ap- 
plication, and  of  the  previous  irregular  motion. 
Id. 

Where  a  defendant  is  served  with  an  order  of 
court,  forthwith  to  re-instate  premises  belonging 
to  the  plaintiff,  an  attachment  cannot  issue 
against  him  for  disobedience  of  such  order,  un- 
less a  personal  demand  of  performance  is  made 
on  the  party  at  the  time  of  the  service.  Dod- 
dingion  v.  Hudson,  8  Moore,  510 ;  1  Bing.  410. 

But  an  attachment  was  afterwards  issued 
against  such  defendant  for  not  commencing  such 
re-instatement,  in  compliance  with  the  order, 
within  four  days  after  it  was  served,  although  it 
would  have  taken  him  a  much  longer  time  to  re- 
instate the  premises.    Id. 

An  attachment  was  granted  against  one  for 
threatening  a  prosecution  with  danger  of  being 
hanged,  but  refused  against  the  defendant  who 
indicted  the  prosecutor  for  perjury  in  his  affida- 
vit, on  which  an  information  was  granted.  Rex 
v.  CerroH,  1  Wils.  75. 


II.  Practice  or. 

1.  Rule  and  WriL 

When  Rule  abeolute.] — An  attachment  is  ab- 
solute in  the  first  instance,  on  a  return  by  the 
sheriff;  but  on  affidavits,  the  party  must  have  an 
opportunity  of  answering.  Adamson  v.  Gibson, 
1  Tidd's  Prac  169. 

No  rule  for  an  attachment  to  be  absolute  in  the 
first  instance,  except  for  non-payment  of  costs 
upon  the  prothonotary's  allocatur.  Chaunt  v. 
Smart,  1  B.  &  P.  477 :  &  P.  Anon.  1  Tidd's 
Prac.  486. 

But  even  in  that  case  the  rule  is  only  a  rule 
nisi,  when  the  allocatur  is  founded  on  an  award. 
Thompeon  v.  Billingsby,  2  Chit  57  :  &  P.  Gif. 
ford  v.  Qifford,  Forrest,  80. 

On  motion  for  an  attachment  for  not  paying 
money  under  a  previous  order  of  the  court  of 
Exchequer,  on  a  party  who  has  been  called  on 
by  the  former  rule,  to  shew  cause  why  that  mo- 
ney, and  the  costs  of  such  application,  should 
not  be  paid,  and  against  which  Order  no  cause 
has  been  shewn :  the  rule  for  the  attachment  will 
be  granted  absolutely  in  the  first  instance.  King 
v.  Price,  1  Price,  341. 

An  attachment  is  absolute  in  the  first  instance 
for  non-delivery  of  possession  pursuant  to  a  rule 
of  court  Domes  d.  Pevey  v.  Doe,  2  W.  Black, 
892. 
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The  rule  for  an  attachment  for  non-payment 
of  costs  pursuant  to  the  master's  allocatur  is  ab- 
solute in  the  first  instance,  although  four  years 
have  elapsed  since  the  taxation.  Rex  v.  C.  D.  1 
Chit  723. 

The  rule  for  an  attachment  for  non-payment 
of  costs,  between  attorney  and  client,  pursuant 
to  the  master's  allocatur,  is  nisi  in  the  first  in- 
stance.   Bray  v.  Yates,  1  DowL  P.  C.  459. 

The  rule  for  an  attachment,  for  not  accounting 
to  the  Legacy  Office,  is  a  rule  nisi,  which  makes 
itself  absolute  by  a  certain  day,  unless  in  the 
mean  time  cause  be  shewn.  In  re  Vivian,  1  C. 
&  J.  409. 

In  some  cases,  the  rule  to  shew  cause  why  an 
attachment  should  not  be  granted,  will  be  dis- 
charged with  costs.  Jackson  v.  Clarke,  M*CleL 
&  Y.200;  13  Price,  28. 

Writ] — An  attachment  must  be  directed  to 
elisors,  when  against  the  coroners  for  not  attach- 
ing the  sheriff.  Andrew  v.  Sharp,  2  W.  Black. 
911 :  &  P.  Rex  v.  Peckham,  2  W.  Black.  1218. 

An  attachment  is  not  in  the  nature  of  an  ori- 
ginal, and  therefore  does  not  require  fifteen  days 
between  the  teste  and  return.   Anon.  Lofit,  273. 

An  attachment  will  be  irregular  if  it  be  for 
more  than  the  precise  sum  allowed,  however 
small  the  difference.  Daniel  v.  Bishop,  M  *OeL 
61;  13  Price,  129. 

When  to  be  moved  for.] — Whenever  an  attach- 
ment is  absolute  in  the  first  instance,  it  may  be 
moved  for  on  last  day  of  term.  Anon.  Lofit,  301. 

But  not  where  there  is  only  a  rule  nisi.  Anon. 
3  Smith,  118. 

An  attachment  cannot  be  moved  for  on  the  last 
day  of  term,  except  for  non-payment  of  costs,  or 
against  a  sheriff  for  not  returning  a  writ  Anon. 
1  Burr.  651. 

An  attachment  for  non-payment  of  costs  may 
be  moved  for  on  the  last  day  of  term.  Rex  v. 
York,  5  Burr.  2686. 

The  ten  days  after  demand  of  costs  under  a 
recognizance,  taken  by  virtue  of  stat  5  &  6  W. 
Al  M.  c  11,  s.  2  &  3,  must  elapse,  before  an  at- 
tachment can  be  granted  against  theparty  re- 
fusing to  pay  them.  Rex  v.  Ireland,  3  T.  R.  512. 

2.  Affidavit*. 

How  intituled.] — Affidavits  for  attachments  in 
civil  suits  are  proceedings  on  the  civil  side  of  the 
court  until  the  attachments  issue,  and  are  to  be 
intituled  with  the  names  of  the  parties ;  as  soon 
as  the  attachments  issue,  the  proceedings  are  on 
the  crown  side,  and  from  that  time  the  king  is 
to  be  named  as  the  prosecutor.  Wood  v.  Webb, 
3T.R.253. 

And  affidavits  to  set  aside  attachments  which 
have  been  granted  (though  not  issued),  must  be 
intituled  in  the  name  of  the  king,  &c.  Rex  v. 
Middlesex  (Sheriff),  7  T.  R.  439,  527. 

Which  title  is  sufficient,  without  naming  the 
cause,  although  it  is  convenient  to  do  ao.    Rex 


y.  Middlesex  (Sheriff ),  $  B.&C.389;  8D.4, 
R.149. 

So,  the  affidavits  made  in  answer  to  a  role  nisi 
for  an  attachment,  must  be  intituled  on  the  civil 
side  of  the  court,  in  the  cause  out  of  which  the 
motion  arises ;  but  after  the  rule  is  granted,  the 
affidavits  must  be  intituled  on  the  crown  side. 
Whitehead  v.  Firth,  12  East,  165. 

Affidavits  in  support  of  a  rule  for  an  attach- 
ment against  the  sheriff  for  not  bringing  in  the 
body,  must  be  intituled  with  the  names  of  all  the 
parties  to  the  suit ;  and  though  the  affidavits  cor- 
respond with  the  rule  for  the  attachment;  yet, if 
all  the  parties  be  not  inserted  in  the  affidavits, 
the  court  will  set  aside  the  attachment  Ether- 
ington  v.  Kemp,  1  Chit  727,  n. 

Where  a  submission  to  an  award  is  made  a 
rale  of  court  under  the  statute,  there  being  no 
action,  the  affidavits  on  which  to  apply  for  an  at- 
tachment for  disobeying  the  award  need  not  be 
intituled  in  any  cause,  but  the  affidavits  in  answer 
must    Bevan  v.  Bevan,  3  T.  R.  601. 

A  rule  nisi  for  an  attachment  for  non-pay- 
ment of  money  pursuant  to  an  award  was  in- 
tituled u  in  the  matter  of  A.  and  B,"  but  the 
affidavit  of  service  was  intituled,  **  between  A.  R. 
plaintiff  and  C.  D.  defendant :"— Held  irregular, 
as  the  affidavit  should  have  been  intituled  the 
same  as  the  rule.  In  re  Houghton,  2  M.  &  P. 
452. 

Contents  of  Affidavits  generally .}— An  affidavit 
to  support  a  rule  for  an  attachment  for  a  eon- 
tempt,  must  state  that  the  defendant  was  served 
personally  with  a  copy  of  the  rule,  and  that  the 
original  was  shewn  to  him  at  the  same  time. 
Rex  v.  Smithies,  3  T.  R.  351 :  S.  P.  7  D.  dt  S. 
612;  Reg.  Gen.  K.  B.,  C.  P.,  Ex^  H.  Tn  2  W.4. 

On  a  motion  for  an  attachment  for  filing  a  bill 
in  equity  contrary  to  an  order  of  reference,  an 
affidavit  that  notice  of  the  motion  to  make  the 
order  a  rule  of  court  had  been  served  on  the 
party's  servant,  Awx,  is  not  sufficient  Hvtism  v. 
Hopwood,  1  Marsh.  66* 

In  cases  of  Awards.] — An  affidavit,  upon  which 
a  rule  for  an  attachment  for  non-payment  of 
costs  pursuant  to  an  award  made  under  a  rule 
of  court  and  the  master's  allocatur  is  obtained, 
must  state  the  due  execution  of  the  award,  the 
service  of  a  copy  of  the  award,  and  of  the  role 
and  allocatur  on  the  defendant,  the  due  execution 
of  the  letter  of  attorney,  a  demand  of  the  costs, 
and  refusal  to  pay.  Oxford  v.  Gifford,  Forrest, 
80. 


The  court  refused  an  attachment  for 
formance  of  an  award,  where  the  award  was  made 
out  of  the  time  originally  allowed,  but  authority 
had  been  reserved  to  the  arbitrator  to  enlarge  the 
time,  and  though  the  award  stated  upon  the  face 
of  it  that  the  arbitrator  had  enlarged  the  time; 
because  there  was  no  affidavit  of  that  fact,  and  it 
did  not  appear  to  them  judicially,  that  the  arbi- 
trator had  any  authority  to  make  the  award, 
without  which  the  court  had  no  jurisdiction. 
Moult  v.  StaweU,  15  East,  99,  n. 
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Whore  an  award  appears  to  have  been  made 
oof  of  the  time  originally  given  to  the  arbitrator 
by  the  rule  of  court,  but  which  rule  reserved  to 
him  the  power  of  enlarging  the  time,  it  is  not 
enough,  for  obtaining  an  attachment  for  non- 
performance of  the  award,  that  the  arbitrator 
states  in  his  award  that  he  had  enlarged  the  time, 
without  verirying  the  fact  by  affidavit;  and  it 
should  also  appear  that  the  defendant  had  notice 
of  such  enlargement  of  the  time  within  which 
the  award  was  made,  when  served  with  the  rule 
for  the  attachment    Davis  v.  Vaee,  15  East,  97. 

The  arbitrator  had  power  to  enlarge  the  time 
for  making  his  award  by  indorsement  on  the  or- 
der of  reference;  that  order,  together  with  two 
indorsements  for  enlarging  the  time,  was  made  a 
rule  of  court: — Held,  on  moving  for  an  attach- 
ment  for  not  performing  the  award,  it  was  not 
necessary  to  produce  an  affidavit  that  the  indorse- 
ments were  duly  made.  Dickins  v.  Jarvie,  5  B. 
&  C.  528:  &  C.  nom.  DUkins  v.  Smith,  8  D. 
&R.28&. 

Where  a  cause  is  referred  by  a  judge's  order, 
by  consent  of  the  parties,  and  the  time  for 
making  the  award  is  afterwards  enlarged  by  a 
judge's  order;  on  moving  for  an  attachment  for 
not  performing  the  award,  it  must  be  shewn  that 
the  order  enlarging  the  time  was  made  by  con* 
sent.  JsUefen  v.  C/Jasso**,  5  B.  &  C.  390;  8D. 
&  R.  151. 

Where  arbitrators  have  power  to  enlarge  the 
time  for  making  their  award,  and  have  enlarged 
it,  and  made  their  award  in  the  additional  time, 
in  order  to  bring  the  defendant  into  contempt 
for  non-performance  of  the  award,  there  must  be 
an  affidavit  that  the  time  has  been  enlarged,  that 
the  award  was  made  within  the  enlarged  time, 
and  that  the  defendant  has  been  personally  served 
with  notice  of  those  facta.  Wohlenberg  v.  Lage- 
6  Taunt  254 ;  1  Marsh.  579. 


8eanule,  that  the  affidavit  for  an  attachment  for 
non-performance  of  an  award,  must,  contrary  to 
the  usual  practice,  always  state  the  time  of  exe- 
of  the  award.    Jo. 


It  is  necessary  that  the  affidavit  of  the  due 
execution  of  an  award  ahould  state  that  the  de- 
ponent on  a  certain  day  saw  the  arbitrators  exe- 
cute it,  in  order  to  shew  that  it  was  executed  be- 
fore the  arbitrators  were  mncti  officio.  It  is  not 
suflkiriit  to  state  merely  that  he  saw  them  exe- 
cute an  award  bearing  date  on  such  a  day. 
Harvey  v.  Jssrvey,  iWs  Prac  Forma,  13. 


3.  Service  of  Ride. 

Hie  rule  nisi  for  an  attachment  must  be  per. 
sondQy  served.  Deuman  v.  Oolding,  2  Tidd's 
Prac  961. 

Even  when  against  an  attorney.   Aire 
(Cent),  1 IX  &  R.  529. 

And  the  affidavit  most  shew  it  Amen.  2 
Out  66. 

TTie  court  refused  to  order  that  service  at  the 
dwellmf -house  should  be  deemed  good  service 
of  a  rule  for  an  attachment,  upon  an  affidavit 
that  the  defendants  were  "sby  and  difficult  to  be 


met  with,"  and  that  the  deponent  had  tried  all 
the  means  in  his  power,  for  two  months,  before 
he  could  serve  the  defendant  personally  with  the 
award,  for  the  non-performance  of  which  the  at- 
tachment was  sought  to  be  enforced.  Garland 
v.  Goulden,  2  Y.  &  J.  89. 

Serving  an  order  of  the  court  of  Exchequer 
for  an  attachment  on  the  servant  of  the  party, 
was  held  insufficient    Anon.  2  Price,  4. 

The  court  will  not  grant  a  rule,  that  service  of 
an  attachment  on  the  defendant's  attorney  shall 
be  sufficient,  though  it  be  sworn  that  repeated 
attempts  have  been  made  to  serve  him  person- 
ally with  a  copy  of  the  award,  but  he  was  not  to 
be  found,  and  although  it  is  suggested  that  the 
defendant  keeps  out  of  the  way  to  avoid  being 
served.    Read  v.  Fore,  1  Chit  170. 

The  court  will  not  grant  a  rule  to  dispense 
with  the  personal  service  of  the  master's  allocatur 
for  costs,  with  a  view  to  an  attachment,  on  an 
affidavit  that  the  tenant  keeps  out  of  the  way  to 
avoid  being  served.    Anon.  1  Chit  503. 

Before  an  attachment  will  be  granted  for  non- 
payment of  costs,  a  copy  of  the  rule,  with  the 
officer's  allocatur  thereon,  must  be  personally 
served  on  the  party  liable ;  and  at  the  same  time 
the  original  rule  should  be  shewn  to  him,  and  a 
demand  of  payment  made.  Pope  v.  Smith,  and 
Hubbard  v.  Horton,  2  Tidd's  Prac  1029. 

And  before  he  is  in  contempt  for  the  non- 
payment,  he  must  have  refused  payment  to  the 
principal,  and  not  to  a  mere  clerk.  Hartley  v. 
Barlow,  1  Chit  229. 

An  affidavit  of  the  service  of  the  master's  allo- 
catur, on  the  taxation  of  costs  of  a  prosecution 
against  a  parish,  in  order  to  ground  a  motion  for 
an  attachment  against  those  on  whom  it  was 
served,  must  state  that  they  are  the  same  persons 
as  we're  defendants  in  the  prosecution.  Rex  v« 
Kendal,  1  Chit  650,  n. 

An  affidavit  of  the  service  of  a  rule  with  an 
allocatur  of  costs,  and  a  demand  thereof  on  or 
about  such  a  day,  is  insufficient  to  obtain  an  at- 
tachment for  non-payment  of  costs.  Wadham  v. 
Brett,  2  Wife.  227. 

An  affidavit  to  support  a  rule  for  an  attachment 
for  not  paying  money  pursuant  to  the  master's 
allocatur  must  shew  that,  at  the  time  of  serving 
the  copy,  the  original  was  shewn  to  the  defen- 
dant   Reid  v.  Deer,  7D.&R.  612. 

A  rule  nisi  for  an  attachment  for  non-payment 
of  money  pursuant  to  the  master's  allocatur  can- 
not be  served  on  a  Sunday.  M'lleham  v.  Smith, 
8  T.  R.  86. 

Tne  Court  of  C.  P.  will  not  open  the  rule  for 
an  attachment  on  the  mere  affidavit  of  the  party 
that  he  has  not  been  served ;  at  least  unless  he 
shew  some  mistake  in  the  service.  Hojley  v. 
Granger,  1  N.  R.  256. 


4  Bail. 

An  action  on  the  case  on  the  stat  23  Hen.  6, 
c.  9,  will  not  lie  against  a  sheriff  for  refusing  to 
take  bail  on  an  attachment  out  of  Chancery ;  mat 
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statute  referring  only  to  process  in  courts  of 
common  law.    Studd  v.  Acton,  1  H.  Black.  468. 

For  although  a  sheriff  may,  if  he  chooses,  take 
a  bail  bond  on  an  attachment  out  of  Chancery, 
he  is  not  compellable  to  take  bail  thereupon. 
Morris  v.  Hayward,  6  Taunt  569 ;'  3  Marsh.  380. 

The  sheriff  may  recover  on  a  bail  bond  so 
taken.    Id. 

But  such  bail  bond  is  not  assignable  under  the 
statute  4  Anne,  c  16,  s.  30.  MUler  v.  Palfrey- 
man,  4  B.  &  Adol.  146. 

The  statute  33  Hen.  8,  c.  9,  does  not  authorize 
a  sheriff  to  take  a  bail  bond  from  a  defendant 
who  is  in  custody  under  an  attachment  for  non- 
payment of  costs,  because  such  a  process  is  in 
the  nature  of  an  execution.  Phelips  v.  Barrett, 
4  Price,  33. 

No  arrest  to  be  made  on  attachments  for  not 
appearing  to  a  subpoena  ad  respondendum,  unless 
for  a  bailable  cause  of  action,  and  the  writ  be  duly 
marked  and  indorsed  for  bail.  Reg.  Oen.  T.  T. 
1  WilL  4,  Ex.,  1  Price's  P.  C.  31 ;  1  Tyr.  519. 

A  defendant  arrested,  and  in  the  county  jail,  in 
custody  of  the  sheriff,  on  a  writ  of  attachment  for 
not  appearing  to  a  subpoena  ad  respondendum, 
discharged  by  order  of  court,  on  a  rule  to  shew 
cause  made  absolute,  (the  cause  of  action  being  a 
debt  under  301.,)  on  terms  of  entering  a  common 
appearance  to  the  writ  of  subpoena,  and  under- 
taking- not  to  bring  any  action.  The  attachment 
set  aside  for  irregularity,  with  costs.  Worboye 
v.  Adkine,  1  Price's  P.  C.  44. 

It  is  the  duty  of  the  sheriff  to  execute  a  writ 
of  attachment,  issued  for  not  appearing  to  a  sub- 
poena ad  respondendum ;  and  he  must  return  the 
writ  as  haying  been  executed  (in  whatever  man- 
ner), or  that  the  party  is  not  found  in  his  baili- 
wick.   Master*  v.  Cooper,  1  Price's  P.  C.  8. 

Where  a  defendant  has  been  held  to  bail  upon 
an  attachment  for  contempt,  in  not  appearing  to 
a  subpoena  ad  respondendum,  the  Court  of  Ex- 
chequer will  not  grant  a  messenger  to  bring  up 
the  body,  if  bail  nave  been  given  to  the  sheriff; 
because  the  plaintiff  has  a  remedy  on  the  bail 
bond,  (although  the  penalty  (40Z.)  be,  in  almost 
all  instances,  very  inadequate  to  the  occasion,)  if 
the  condition  should  be  broken.  Birdwood  v. 
Hart,  6  Price,  33. 

Two  days'  notice  of  bail  on  an  attachment  is 
not  required,  nor  any  justification  of  such  bail. 
Rex  v.  Halt.  3  W.  Black.  1110. 

A  defendant  may  be  admitted  to  bail,  and 
sworn  to  answer  interrogatories  upon  an  attach- 
ment for  contempt,  although  a  defective  notice  of 
bail  have  been  served  on  the  prosecutor.  In  re 
.4D.&R.393. 


&  Interrogatories. 

Where  attachments  have  issued  in  order  to 
compel  any  person  to  answer  nnon  interrogato- 
ries, the  name  of  the  cause  shall  be  inserted  in 
the  list  of  motions  to  come  on  peremptorily  in 
the  ensuing  terms.  Reg.  Oen,  K.  JGL  EL  T.  34 
£eo.3,5T.R.547;  Id.  723. 


Interrogatories  filed  and  exhibited  to  persona, 
against  whom  attachments  have  been  ordered, 
must  be  signed  by  counsel  Reg.  Oen.  K.  R, 
M.  T.  34  Geo.  3, 5  T.  R.  474. 

A  defendant  under  attachment  must  answer 
interrogatories ;  he  cannot  come  in  and  confess 
the  contempt  before  he  does  so.  Rex  y.  Ed- 
warde,  4  Burr.  3105 ;  1  W.  Black.  637. 

On  an  attachment  for  rescue,  the  defendant 
may  submit  to  a  fine  without  answering  interro- 
gatories. Rex  y.  Elkins,  1  W.  Black.  640;  9 
Burr.  3139. 

But  where  a  defendant  is  brought  up,  it  is  the 
•practice  of  the  court  to  put  interrogatories  to 
him,  although  he  do  not  deny  the  charge  in  the 
affidavits,  unless  the  prosecutor  waives  putting 
them.    Rex  v.  Hartley,  5T.R.  363. 

The  report  of  the  prothonotary  is  not  conchi- 
sive  against  parties  who  have  given  bail  to  answer 
interrogatories  before  him,  but  they  may  except 
to  such  report  on  any  material  point;  where, 
therefore,  after  the  prothonotary  had  made  his 
report  that  the  parties  were  in  contempt,  the  in- 
terrogatories not  having  been  sufficiently  an- 
swered,  and  he  was  directed  to  inspect  an  account- 
book  belonging  to  one  of  them,  which  had  been 
accidentally  omitted  to  be  delivered  to  him  in  the 
first  instance,  and  which  tended  to  support  the 
answers  given  by  the  parties :  the  Court  of  C.  P. 
refused  to  allow  the  clerk,  who  made  the  entries 
in  such  book,  to  be  examined  by  the  prothono- 
tary, on  an  application  made  by  the  prosecutor 
for  that  purpose.  In  re  Isaacson,  8  Moore,  214; 
1  Bing.  373. 

Nor  would  they  allow  affidavits  to  be  received, 
that  two  of  the  parties  were  too  poor  to  take  office 
copies  of  the  interrogatories  filed  against  them. 

The  report  of  the  master  of  the  crown  office, 
that  a  defendant  and  his  attorney  were  in  con- 
tempt for  not  obeying  an  award  and  filing  a  hill, 
is  to  be  taken  as  a  conviction ;  and  on  the  de- 
fendant's being  brought  up  for  judgment,  the 
court  will  not  receive  affidavits  in  denial  of  the 
contempt,  but  only  in  mitigation  of  punishment. 
Couleon  v.  Graham,  3  Chit  57. 

The  master's  report  upon  interrogatories  of 
contempt  cannot  be  moved  for  on  the  last  day  of 
term,  without  the  previous  leave  of  the  court,  un- 
less upon  extraordinary  cases,  and  personal  ser- 
vice of  notice.  Rex  v.  Wheeler,!  W. Black. 311. 


III.  PROCEEDINGS  UNDER. 

Taking  an  unreasonable  quantity  of  goods  un- 
der process  of  attachment  does  not  make  the 
officer  a  trespasser  ab  initio.  Moore  y.  Tes/lsr,  5 
Taunt  70. 

On  attachment  of  goods,  the  officer  cannot  le- 
gally continue  in  possession  of  the  defendant's 
house  or  keep  the  goods  therein  lor  a  long  and 
unreasonable  time ;  but  must  remove  them  to  a 
place  of  safe  custody;  else  he  is  a  trespasser  ab 
initio.    Read  v.  Harrison,  3  W.  Black.  121& 
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ATTAINDER. 

A  person  attainted  can  be  heard  as  a  suitor  in 
a  court  of  justice  only  for  the  direct  purpose  of 
reversm*;  the  attainder,  not  in  prosecution  of  a 
civil  right  Ex  parte  Buttock,  14-  Yes.  jun.  452 ; 
&  C.  nam.  Rex.  v.  Bullock,  1  Taunt  82 ;  2  Leach, 

A  civil  action  will  lie  against  one  attainted  of 
treason.  Ramsay  v.  M>  Donald,  1  W.  Black.  30 ; 
&  C.  nou.  Ramsden  v.  Macdonald,  1  Wils.  217. 

And  qusere,  whether  a  commission  of  bank- 
ruptcy cannot  issue  against  a  person  attainted,  as 
be  may  be  sued  in  a  civil  action.    Id. 

By  attainder  all  the  personal  property  and 
rights  of  action  in  respect  of  property  accruing  to 
the  party  attainted,  either  before  or  after  attain- 
der, are  vested  in  the  crown  without  office  found ; 
and,  therefore,  attainder  may  be  well  pleaded  in 
bar  to  an  action  on  a  bill  of  exchange  indorsed  to 
the  plaintiff  after  his  attainder.  Bullock  y.Dodds, 
SE&A.  25a  And  see  Lambert  v.  Taylor,  6 
D.A.R.188;  4R&C.  13a 

By  the  statutes  4  Geo.  1,  c  11,  and  8  Geo.  3, 
c.  15,  the  mere  transportation  of  an  offender  to  a 
place  appointed,  does  not  amount  to  an  actual 
pardon,  but  he  still  remains  in  the  situation  of  an 
attinMH  felon,  until  he  has  served  the  period  of 
transportation ;  and  when  he  returns  by  the  per- 
mission of  the  governor  of  New  South  Wales, 
under  the  provisions  of  the  30  Geo.  3*  c  47,  he 
is  only  to  have  the  same  advantage  as  if  his  Ma- 
jesty had  signified  his  intention  of  pardoning  un- 
der the  sign  manual,  and  is  to  have  his  name  in- 
serted in  the  next  general  pardon  under  the  great 
seal ;  and  a  return  under  such  circumstances  is 
not  sufficient  to  restore  him  to  all  his  rights  and 
until  such  pardon  be  passed  under  the 
Id. 


Personal  property  not  belonging  to  a  felon, 
convicted  of  simple  larceny,  and  sentenced  to 
transportation,  at  the  time  of  conviction,  but  ac- 
cruing due  to  him  afterwards,  before  his  term  of 
transportation  has  expired,  is  forfeited  to  the 
crown.    Roberts  v.  Walker,  1  Russ.  &  Mylne,  752. 

A  grant  of  a  liberty  in  a  manor  of  goods  and 
chattels  of  tenants  in  such  manor  attainted  of 
felony,  is  confined  to  the  goods,  &c  of  felons, 
being  locally  situate  within  the  manor,  and  does 
not  pass  roods,  dtc  lying  out  of  it  Rex  v.  Cap. 
/er,  5  Price,  217. 


ATTESTATION— See  Evidence. 


ATTORNEY  AND  SOLICITOR. 

ARTICLED  CLBUD. 

1.  Perm**  eontractins;,  174. 

under  Article*,  174. 


3.  Assignment  and  Discharge,  175. 

4.  knrument,  175. 

5.  Right    to    become    Corporators— See 

Corporation. 
IL  Admission,  175. 
UL  Certificate,  177. 


IV.  Re-admission. 

1.  When  allowed,  178. 

2.  How,  and  on  what  termo,  178. 

3.  Notice  of  Application,  179. 
V.  Privileges  of  Attornies. 

1.  As  to  Arrest  and  Form  of  Proceed- 

ing, 179. 

2.  As  to  Courts  of  Request,  181. 

3.  Venue,  181. 

4.  Serving  Offices,  182. 

5.  Practice  before  Justices,  182. 

6.  Other  Cases,  182. 
VI.  Duties  of  Attornies. 

1.  Retainer,  182. 

2.  Conduct  of  Business,  184. 

3.  Dealing  with  Client,  185. 

4.  Admissions  by — See  Evidence. 

5.  Being  Bail— -See  Bail. 

6.  Confidential    Communications  —  See 

Evidence. 
VII.  Authority  of  Attornies,  186. 
VIII.  Liability  of  Attornies. 

1.  On  their  Undertakings,  186. 

2.  7b  Attachment,  187. 

3.  7b  summary  Jurisdiction. 

(a)  Why,  and  in  what  Cases,  188. 
(6)  Striking  off  the  Roll,  18a 

(c)  As  to  Clerks,  189. 

(d)  Allowing   others   to   use  their 

Names,  189. 

(e)  Delivery  up  of  Documents,  190. 
(/)  Payment  of  Money,  191. 

(g)  Payment  of  Costs,  191. 
(A)  Answering  Matters  of  Affida- 
vits, 192. 
(i)  Other  professional  Misconduct, 
192. 
4»  For  Negligence. 

(a)  Conduct  of  Causes,  192. 
(6)  Investigation  of  Titles,  194 

(c)  Annuities  and  Fines,  194. 

(d)  Client's  Money,  195. 

(e)  How  made  answerable,  195. 
If)  When  a  Defence  to  Action,  195. 
(jg)  Limitation  of  Action—See  Limi- 
tation. 

5.  7b  Action  of  Trespass,  195. 

6.  For  Slander  of  Title— See  Defama- 
tion. 

7.  7b   Messenger   in  Bankruptcy-See 
Bankrupt. 

a  7b  Sheriff's  Officer— See  Sheriff. 
IX.  Bill  of  Costs. 

1.  Signing  and  delivery. 
(a)  Statutes,  196. 
(6)  Items  of  Charge,  196. 
ic)  In  what  Coses,  197. 

(d)  Sufficient  Signing  and  Delivery, 

19a 

(e)  Omission,  19a 

2.  Contents,  19a 

3.  Taxation, 
(a)  When  allowed,  199. 
(©)  Proceedings  to  tax,  200. 
(e)  Costs  of  Taxation,  201. 

(d)  hems  of  Charge,  202. 

(e)  Costs  between  Party  and  Party 
—SeeOosn. 

4  Recovery  of  BUI  by  Action,  202.  ., 
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5.  Security  for  Costs,  203. 

6.  Payment  of  BUI,  204. 
X.  Lien  for  Costs. 

1.  7b  what  Extent,  204 

2.  For  what  Costs,  205. 

3.  On  Debt  and  Costs  recovered,  205. 

4.  On  Person  of  Defendant,  206. 

5.  On  Property  recovered  in  Equity,  206. 

6.  When  extinguished 

(a)  By  Settlement  of  Parties,  206. 

(b)  By  other  Means,  207. 
XI.  Agent  in  Town,  207. 

XII.  Change  of  Attornies,  208. 

XIII.  Actions  against  Attornies,  208. 

XIV.  Other  Things. 

1.  Bankruptcy  of  Attornies — See  Bank- 

rupt. 

2.  Contracts,  Validity— See  Contract. 

3.  Defamation  of  Attornies — See  Defa- 

mation. 

4.  Power  of  Attorney — See  Power. 

5.  Production  of  Papers — See  Evidence. 

6.  Solicitors  in  Bankruptcy— See  Bank- 

rupt. 

I.  Articled  Clerks. 

1.  Persons  contracting. 
Statutes.}— By  2  Geo.  2,  c  23,  no  person  is  to 
act  as  an  attorney  or  solicitor  unless  he  has  served 
a  clerkship  of  Jive  years  to  an  admitted  attorney  or 
solicitor,  under  a  contract  in  writing ;  who  is  not 
to  have  more  than  two  clerks  at  the  same  time  ;  ex- 
cept thatprothonotaries  and  secondaries  may  have 
three. 

By  22  Geo.  2,  c  46,  s.  7,  no  person  shall  take 
a  clerk  after  discontinuance  or  leaving  off  business, 
or  during  such  time  as  he  shall  not  actually  prac- 
tise. 

By  s.  16,  sworn  clerks  in  the  six  clerks*  office, 
and  persons  bound  to  them,  may  be  admitted  soli- 
citors. 

By  1  &  2  Geo.  4,  a  48,  s.  1,  (amended  by  3 
Geo.  4,  c  16),  persons  who  shall  have  taken  at 
Oxford,  Cambridge,  or  Dublin,a  degree  of  bachelor 
of  arts  or  of  law  within  six  or  eight  years  after 
matriculation,  need  only  serve  a  clerkship  of  three 
years,  if  commenced  within  four  years  after  gra- 
duation ;  the  qualification  as  to  the  time  within 
which  the  degree  must  be  taken  not  to  apply  to  per- 
sons who  had  taken  degrees  at  the  time  of  passing 
the  act  1  Geo.  4,  c.  44,  «.  5. 

By  s.  2,  persons  bound  for  Jive  years  may  serve 
part  of  that  time,  not  exceeding  one  year,  as  pupil 
with  a  practising  barrister,  or  certificated  special 
pleader.  ___ 

Who  may  be  Articled  Clerks.] — A  person  who 
holds  a  situation,  and  receives  a  salary  from  go- 
vernment, as  surveyor  of  assessed  taxes,  is  not 
sui  juris  to  enter  into  a  oontract  for  service  as  an 
articled  clerk  to  an  attorney ;  and  where  a  person 
so  situated  was  articled  to  an  attorney,  and  no- 
minally served  him  for  five  years,  retaining  his 
situation  under  government  all  the  time,  and  then 
commenced  practising  as  an  attorney,  the  court 
ordered  him  to  be  struck  off  the  roll.    In  re  Tay- 


lor, 6  D.  &  R.  428;  4R&C.341;  5B.&A. 
53a 

An  attorney  of  K.  R  having  by  mere  collu- 
sion, and  with  intent  to  secure  the  business  arising 
from  the  prisoners,  taken  one  of  the  turnkeys  of 
the  King's  Bench  prison  for  his  articled  clerk, 
the  articles  were  cancelled  in  court  Fraser's 
case,  1  Burr.  291.       

Who  may  take  Clerks.] — No  attorney,  retained 
or  employed  as  a  writer  or  clerk  by  any  other  at* 
torney,  shall,  during  the  time  of  such  employ, 
take  or  have  any  clerk  under  articles ;  and  no 
service  to  any  such  attorney  shall  be  deemed 
good  service.  Reg.  Gen.  K.  B.,  T.  T.  31  Geo.  3, 
4  T.  B.  379. 


2.  Service  under  Articles. 

The  statutes  2  Geo.  2,  c.  23,  s.  5,  and  22  Geo. 
2,  c  46,  s.  8,  require  the  clerk  to  continue  during 
the  whole  period  specified  in  the  contract  in  the 
service  of  his  master,  and  to  be  actually  employed 
by  him  or  his  agent  in  the  proper  business  of  an 
attorney  or  solicitor;  and  the  latter  statute  requires 
an  affidavit  of  that  fact  to  be  made  before  admis- 
sion. 

By  6  Geo.  4,  c.  46,  no  persm  who  has  regularly 
served  his  clerkship  is  disqualified  from  being  ad- 
mitted by  reason  of  the  master  having  omitted  ft 
take  out  his  annual  certificate. 

Under  the  stat  2  Geo.  2,  c  23,  the  clerk  must 
actually  serve  the  five  years  under  articles ;  and 
the  statute  is  not  complied  with  by  the  clerk 
serving1  part  of  the  time  with  another  attorney 
with  his  master's  consent,  and  the  rest  of  the  time 
with  his  master.    Ex  parte  Hill,  7  T.  R.  456. 

It  appearing  upon  affidavit,  that,  during  mare 
than  three  of  the  five  years  for  which  he  was 
bound,  the  service  of  a  clerk  had  been  given  to 
the  attorney  to  whom  he  was  articled,  and  that 
he  afterwards  bound  himself  to  another  attorney 
and  served  him  for  two  years ;  it  was  held,  that 
his  service  under  the  first  articles  could  not  be 
coupled  with  his  service  under  the  second.  In  re 
Taylor,  4  B.  &  C.  341 ;  6  D.  &  R.  428;  5  B.  & 
A  538. 

An  articled  clerk  performing  all  his  master's 
business,  may,  at  leisure  hours,  work  for  waves 
with  another  attorney.  Ex  parte  Blunt,  2  W. 
Black.  764 

An  articled  clerk  who  had  served  under  the 
articles  two  years  and  a  half,  when  he  was  pre- 
vented by  illness  from  giving'  regular  attention  to 
business  during  the  rest  of  the  term,  but  attended 
as  his  health  permitted,  was  allowed  by  the  court 
to  be  admitted  an  attorney.  Ex  parte  Matthews* 
1  B.  &  AdoL  160. 

If,  during  the  five  years,  an  articled  clerk  has 
been  absent  two  months,  by  consent  of  bis  mas- 
ter, at  his  father's  house,  and  at  the  end  of  the 
five  years  has  served  two  additional  months,  he 
will  be  entitled  to  ad  mission.  Ex  parte  Hubbard, 
1  DowL  P.  C.  43a 

No  person  who  shall  enter  into  articles  with 
an  attorney  shall  be  at  liberty  to  serve  the  agent 
of  such  attorney  under  such  articles  for  a  longer 
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that  than  one  year  of  hi*  clerkship ;  and  any 
aoch  service  beyond  that  time  shall  not  be  deem- 
ed good  service.  Reg.  Gen.  K.  R,  T.  T.31  Geo. 
3,  4T.R.379. 

3.  Assignment  and  Discharge  of  Clerk. 

By  2  Geo.  2,  c  23,  a.  12,  and  22  Geo.  2,  o.  46, 
a.  9,  an  the  death  of  the  master,  or  his  leaving  off 
practice,  or  when  the  contract. is  vacated  by  mu- 
tual consent,  or  when  the  clerk  is  legally  dis- 
charged by  rule  or  order  of  court,  before  the  expi- 
ration sf  the  Jive  years,  the  clerk  may  be  assigned 
fa  any  other  attorney  or  solicitor  by  contract  in 
writing,  and  service  under  it  shall  be  as  effectual 
as  if  the  clerk  had  continued  under  the  original 


By  statute  34  Geo.  3,  c.  14,  s.  8,  the  words  are 
more  extensive—**  or  on  any  other  event.** 

The  court  refused  to  compel  an  attorney  to 
assign  his  clerk,  who  had  been  guilty  of  crim. 
eon.  with  his  master's  wife,  even  after  a  promise 
to  assign.    Ex  parte  Briggs,  1  Tidd's  Prac  63. 

A  rule  nisi  can  only  be  granted  to  discharge 
an  articled  clerk,  where  the  attorney  had  become 
bankrupt  and  absconded ;  and  the  rule  must  be 
served  at  the  last  place  of  abode  of  the  attorney 
to  the  commission,  and  stuck  up  in  the  King's 
Bench  Office.  Anon.  2  Chit  62 :  S.  P.  Anon.  1 
Chit  558,  n. 

Since  the  22  Geo.  2,  c  46,  the  five  years'  ser- 
vice need  not  be  continuous.  Ex  parte  Hill,  2 
W.  Black.  957. 

An  articled  clerk,  who  has  served  part  of  his 
clerkship  with  an  attorney  who  died  before  the 
clerkship  was  completed,  is  at  liberty,  after  an 
interval  of  six  years  from  that  time,  to  serve  the 
remainder  of  his  clerkship  with  another  attorney, 
with  a  view  to  his  admission,  in  re  Smith,  1  D. 
&R.14. 

Bat  where  a  clerk  had  served  part  of  his  timo 
with  a  master  who  afterwards  left  this  country, 
and  before  his  articles  were  assigned  to  another 
master,  an  interval  of  ten  months  had  elapsed, 
daring  which  tune  he  did  not  serve  under  any 
articles,  but  served  the  remainder  of  the  time 
specified  under  the  assignment;  the  court  would 
not  allow  him  to  be  admitted  until  he  had  served 
the  remaining  ten  months  under  new  articles. 
Exports  Bowie,  2  Chit  61. 

A  gentleman  who  had  taken  the  degree  of  ba- 
chelor of  arts  at  Cambridge,  articled  himself  to 
an  attorney  for  three  years,  but  served  only  two 
months,  and  abandoned  the  contract  After  the 
expiration  of  the  three  years  mentioned  in  the 
original  articles,  he  was  assigned  to  another  at- 
torneTv  with  whom  ho  served  two  years  and  ten 
montns : — Held,  that  as  the  original  articles  had 
expired  previously  to  the  assignment,  the  service 
under  the  assignment  was  not  a  service  within 
the  terms  of  the  stat  1  &  2  Geo.  4,  c  48,  s.  1. 
Bx  parte  Unthank,  2  M.  &  P.  453. 

4.  Inrolment  of  Articles. 

The  32  Geo.  2,  C.4S,  requires  an  affidavit  of  the 
execution  of  articles  to  be  made,  and  filed  within 


three  months;  and  a  book  to  be  kept  for  entering 
the  names  and  places  of  abode  of  the  attorney  and 
clerk. 

The  stat  34  Geo.  3,  c.  14,  s.  2,  requires  that 
the  indentures  of  an  attorney's  clerkship  shall  be 
inroUed  or  registered  with  the  proper  officer  of  the 
court,  together  with  an  affidavit  of  the  time  of  exe- 
cuting the  same,  before  the  clerk  shall  be  admitted 
to  practise  as  an  attorney ;  and  enacts,  that  unless 
the  indentures  are  inroUed  or  registered  within 
six  months  next  after  execution,  together  with  the 
affidavit  of  the  time  of  execution  of  such  contract, 
the  service  shall  be  deemed  to  commence  from  the 
time  of  inrolment  or  registry  only. 

Where  a  clerk  had  been  articled  to  an  attorney 
in  the  country,  and  the  indentures  had  been  sent 
to  London  to  be  inrolled  in  the  master's  office, 
pursuant  to  the  statute ;  and  after  the  clerkship 
had  been  served,  no  trace  of  the  indentures  could 
be  discovered  in  that  office ;  the  court  refused  to 
admit  him,  although  it  appeared  from  the  books 
of  the  town  agent,  that  a  clerk  of  the  latter  had 
tendered  the  tees  payable  in  the  master's  office 
upon  inrolment,  contemporaneously  with  the 
time  when  the  inrolment  was  supposed  to  have 
taken  place.  Ex  parte  Pilgrim,  2  D.  &  R.  429 ; 
1B.&C.264. 

So,  in  C.  P.  every  person  (not  before  an  attor- 
ney or  solicitor),  must,  before  bis  admission,  file 
his  articles  with  the  secondary,  together  with  an 
affidavit  of  the  execution  thereof,  and  of  due  ser- 
vice under  the  same.  Reg.  Gen.  C.  Pn  T.  T.  37 
Geo.  3, 1  B.  &  P.  90. 

The  court  will  allow  a  copy  of  articles  of  clerk- 
ship to  an  attorney  to  be  inrolled,  where  the  ori- 
ginal articles  are  lost;  and  the  party  may  be  af- 
terwards admitted,  on  production  of  the  copy  of 
the  articles,  and  the  usual  affidavits  and  notices. 
Ex  parte  Clarke,  3B.&A.  610.  And  see  2  B 
&  A.  314 ;  1  Chit  102. 

II.  Admission. 

Statutes.]— By  2  Geo.  2,  c.  23,  no  person  is  to 
practise  as  an  attorney  or  solicitor  unless  he  has 
taken  the  oath  (or  made  affirmation,  if  a  quaker, 
12  Geo.  2,  c  13,  s.  8,)  and  been  admitted  and  in- 
roUed in  the  court  in  which  he  practises;  the 
judges  of  which  are  to  examine  candidates  for 
admission  as  to  their  fitness  and  capacity. 

By  sect  21,  Sworn  attornUs  may  be  admitted 
solicitors,  and  solicitors  in  one  court  of  equity  may 
be  admitted  into  any  other  court ;  and,  by  6  Geo. 
2,  c  27,  s.  2,  attornies  of  superior  courts  may  be 
admitted  in  inferior  courts.  And  see  12  Geo.  2, 
c.  13,  a.  7. 

So,  by  23  Geo.  2,  c  26,  s.  15,  solicitors  maybe 
admitted  attornies. 

By  11  Geo.  4  &  1  Will.  4,  c  70,  s.  10,  attornies 
ofK.B.  and  C.  P.  may  practise  in  the  Exchequer  ; 
and  attornies  of  the  courts  of  Great  Sessions  in 
Wales  (abolished  by  the  act)  may  be  admitted  as 
attornies  of  the  courts  at  Westminster. 

By  1  &.  2  Will.  4,  c  56,  s.  10,  aU  attornies 
and  solicitors  of  the  courts  of  law  and  equity  at 
Westminster  may  be  admitted  to  practise  in  the 
I  court  of  bankruptcy. 
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of  standing  trees,  made  after  tbe  trees  had  been 
felled  and  taken  away  by  the  defendant,  will  sup- 
port a  count  upon  an  account  stated,  though  not 
for  goods  sold  and  delivered.  Knowleo  v.  Michel, 
13  East,  249. 

Semble,  that  money  paid  cannot  be  given  in 
evidence  under  a  count  on  an  account  stated. 
Pinley  v.  Bagnall,  3  Dougl.  155. 

Where  the  particulars  of  the  plaintiff's  demand 
were  on  an  account  stated,  **  as  appears  by  a  me- 
morandum under  the  hand  of  the  defendant  of 
this  date,"  and  the  memorandum  was  inadmissi- 
ble for  want  of  a  promissory  note  stamp: — Held, 
that  the  account  stated  might  be  proved  by  other 
evidence  than  the  memorandum: — Held,  also, 
that  verbal  evidence  was  admissible  of  an  admis- 
sion of  the  money  being  due,  and  a  promise  to 
pay  it  by  instalments,  though  such  admission  and 
promise  were  made  at  the  time  of  signing  the 
memorandum,  and  were  embodied  in  it  Single- 
ton v.  Barrett,  2  C.  4,  J.  368. 

In  assumpsit  for  use  and  occupation,  42.  were 
paid  into  court  on  the  account  staled.  The  plain- 
tiffs proved  that  the  defendant,  being  indebted  to 
them  as  surviving  executors  of  Tn  and  having  no 
other  account  with  them,  was  called  upon  by 
them  for  payment,  and  refused,  saying  that  he 
had  a  cross  demand  on  the  funds  or  the  testator. 
The  plaintifiB  gave  evidence  of  a  debt  exceeding 
4iM  and  contended  that  these,  with  the  admission 
implied  by  the  payment  into  court,  entitled  them 
to  recover  the  larger  sum  on  the  account  stated, 
the  other  counts  proving  inapplicable : — Held, 
that  they  could  not  so  recover,  for  that  the  aver- 
ment of  an  account  stated  could  only  refer  to  a 
single  occasion;  and  the  above-mentioned  an- 
swer of  the  defendant,  with  the  subsequent  pay- 
ment into  court,  merely  shewed  that  upon  that 
accounting,  which  alone  was  in  question,  the 
defendant  was  found  indebted  42.  Kennedy  v. 
Wither*,  3B.&  AdoL  467. 

Plaintiff  was  allowed  to  recover  on  a  subse- 
quent promise,  under  the  count  on  an  account 
stated,  where  the  original  agreement  was  void  by 
the  statute  of  frauds.  Stage  v.  Deans,  4  Bing. 
459;  1  M.  Sl  P.  227 ;  3  C.  Sl  P.  170. 

A  promise  to  pay  plaintiff  the  expenses  he 
had  been  put  to  by  defendant  not  performing  an 
agreement,  is  evidence  under  the  account  suited 
count,  where  the  plaintiff  failed  on  his  special 
count,  the  agreement  being  void  by  the  statute 
of  frauds.    Id. 

In  assumpsit  for  goods  sold,  and  on  an  ac- 
count stated,  to  recover  the  value  of  growing 
poles  purchased  from  the  plaintiff  by  the  defend- 
ants, and  afterwards  carried  away  by  them ;  it 
appeared  in  evidence,  that,  at  the  time  of  the  bar- 
gain, some  memorandums  in  writing  had  been 
made,  but  which  were  neither  stamped  nor  sign- 
ed by  the  parties;  and  it  was  also  proved,  that  the 
defendants,  after  the  poles  were  carried  away, 
admitted  that  a  balance  was  due  to  the  plaintiff 
who,  under  these  circumstances,  was  nonsuited : 
—Held,  that  such  nonsuit  was  proper,  as  it  was 
not  proved  that  the  defendants  had  admitted  a 
precise  and  definite  sum  to  be  due  to  the  plain- 
tiff ;  and,  therefore,  that  he  could  not  recover  on 


the  account  stated,  without  reference  to  the  me- 
morandums, which  were  not  admissible  in  evi- 
dence :  but  as  the  contract  had  been  executed  by 
the  defendants,  they  having  carried  away  the 
poles,  the  court  of  C.  P.  granted  the  plaintiff  a 
new  trial,  on  payment  of  costs.  Teall  v.  Avty, 
4  Moore,  542;  2B.&B.99. 

To  support  a  count  on  an  account  stated,  there 
must  be  an  acknowledgment  of  a  subsisting  debt 
Tucker  v.  Barrow,  1  M.  Sl  R.  518;  7  B*  &  C. 
623;  M.  &  M.  139;  3C.  Sl  P.  85,  89. 

Semble,  that  a  compulsory  admission  made  be- 
fore commissioners  of  bankrupt,  is  not  evidence 
of  an  account  stated.    Id. 

An  admission  by  the  defendant,  that  he  had 
received  a  sum  of  money  on  account  of  the  bank- 
rupt, after  an  act  of  bankruptcy,  but  not  that  it 
was  a  subsisting  debt,  is  not  evidence  to  support 
a  count  on  an  account  stated  with  the  assign- 
ees.   Id. 

Whether  a  conversation  between  the  defendant 
and  a  witness  is  sufficient  to  entitle  a  plaintiff  to 
recover  on  an  account  stated,  is  a  question  of  law 
and  not  of  feet  Bishop  v.  Chambre,  3  C.  Sl  P. 
55 ;  M.  Sl  M.  116— Tenterden. 


VII.  Plxamnq  in  Assumpsit. 

Indebitatue  AeeumpeiL] — A  declaration  in  as- 
sumpsit, alleging  that  the  defendant  was  indebt- 
ed to  the  plaintiff  in  a  certain  quantity  of  wheat 
for  tolls,  without  stating  the  value,  is  bad  on  spe- 
cial demurrer.  Reading  (Mayor ,  Sec.)  v.  Clarke, 
4  B.  Sl  A.  26a 

A  count  stating  a  promise  to  pay  a  sum  of 
money  to  the  plaintiff  without  alleging  to  whom 
the  promise  was  made,  is  insufficient  Price  v. 
Eaeton,  1  Nev.  Sl  M.  303. 


But  it  was  held  in  C.  P.  in  the  ease  of  a 

of  exchange,  that  a  promise  similarly  alleged 
sufficient    Bancko  v.  Camp,  9  Bing.  604. 

It  is  no  objection,  on  general  demurrer,  that 
the  promise  is  stated  under  a  M  whereas,**  Sem- 
ble, that  it  would  be  no  objection  on  special  de- 
murrer.   King  v.  Roxbrough,  2  C.  Sl  J.  418. 

Every  material  and  traversable  feet  must  be 
laid  with  time  and  place.  A  count  in  indebita- 
tus assumpsit  stated  the  time  of  the  defendant 
being  indebted  to  the  plaintiff's  testator  in  his 
lifetime,  and  of  his  making  the  promise  on  the 
2nd  day  of  January,  1833,  and  stated  the  time  of 
the  grant  of  letters  of  administration  to  the  plain- 
tiff, on  the  11th  of  January,  1831 :— Held,  on 
special  demurrer,  that  the  allegations  were  in- 
consistent, and  the  count  bad ;  and  that  one  of 
the  allegations  of  time  could  not  be  rejected  ss 
surplusage,  as  then  a  material  and  traversable 
fact  would  be  laid  without  a  time.    Id. 

A  count  in  indebitatus  assumpsit  stated  the 
promise  to  pay  several  sums  of  money,  in  consi- 
deration of  being  indebted  in  those  sums  for  the 
several  matters  respectively  stated  in  the  count: 
— Held,  that  it  was  no  objection  to  the  whole 
count,  on  special  demurrer,  that  one  of  the  mat- 
ters stated  was  insufficient  and  bad,  as  a 
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deration  for  thai  part  of  the  promiea  which  re- 
lated to  it    U. 


Special  Assumpsit.] — It  is  not  necessary  in 
assumpsit,  in  declaring  on  a  parol  agreement,  to 
set  out  the  whole  of  the  instrument :  it  is  suffi- 
cient to  set  out  that  part  of  it  only  to  which  the 
particular  breach  applies.  Ward  v.  Smith,  11 
Price,  19. 

If  the  part  omitted  do  not  qualify  that  which  is 
stated.    Tempest  v.  Rawlinga,  13  East,  18. 

So,  it  is  sufficient  if  the  declaration  shew  so 
much  of  the  terms  beneficial  to  the  plaintiff  in  a 
contract,  as  comprehends  the  point  for  the  failure 
of  which  the  plaintiff  sues.  CotterUl  v.  Cuff,  4 
Taunt  285. 

In  declaring  upon  a  contract,  not  under  seal, 
consisting  of  several  distinct  parts  and  collateral 
provisions,  it  is  sufficient  to  state  so  much  of  it  as 
contains  the  entire  consideration  for  the  act,  and 
the  entire  act  or  duty  which  is  to  be  done,  (in- 
eluding  the  time,  manner,  and  other  circum- 
stances of  its  performance,)  in  virtue  of  such  con- 
sideration, the  breach  of  which  act  ,or  duty  is 
complained  of;  but  such  part  of  the  contract, 
which  respects  only  the  liquidation  of  damages, 
after  a  right  to  them  has  accrued  by  a  breach  of 
the  contract,  is  not  necessary  to  be  set  forth  in  the 
declaration,  but  is  only  matter  of  evidence,  to  be 
girai  to  the  jury  in  reduction  of  damages.  Clarke 
v.  Cray,  6  East,  564;  2  Smith,  622 ;  4Esp,177. 

In  an  action  of  assumpsit  for  not  delivering 
bonds  and  other  securities,  pursuant  to  an  agree- 
ment, where  the  consideration  money  was  to  be 
paid  on  the  receipt  of  the  securities ;  it  is  not  ne- 
cessary to  aver  an  actual  tender  of  the  money,  an 
allegation  of  the  plaintiff's  being  ready  and  will- 
ing to  pay  is  sufficient  Levy  v.  Herbert  (Lord), 
1  Moore,  56;  7  Taunt  314 

In  a  special  action  on  a  promise  to  deliver  up 
abend,  pledged  upon  payment  of  money  borrowed 
of  the  defendant,  a  breach  assigned  that  defend- 
ant icfused  to  deliver  up  the  bond,  was  held  well 
enough,  although  it  is  not  laid  that  the  money 
was  paid  and  tendered,  it  having  been  proved  at 
the  trial  that  the  money  was  tendered  and  re- 
rosed-    Alcorn  v.  Wcttbrook,  1  Wils.  115. 


If  a  promise  to  pay  money  purports  on  the 
nice  of  it  to  have  been  given  for  consideration,  the 
plaintiff  is  not  bound  to  set  out  the  consideration 
m  his  declaration:  therefore,  a  declaration  on 
a  note*  in  general  terms,  stating  the  promise 
by  the  defendant  to  pay  the  money  sought  to  be 
recovered,  is  sufficient  to  sustain  the  action,  al- 
though the  note,  when  produced,  shews  on  the 
fees  of  it,  that  it  was  given  to  pay  the  debt  and 
easts  of  an  action  against  a  third  person.  Coombe 
v.  Ingram,  4D.&R.  211. 

In  an  action  upon  an  agreement  to  deliver 
posstssiri  for  certain  considerations,  subject  to  a 
sWfeiiure  on  failure  by  either  party ;  the  person 
who  was  to  deliver  possession  cannot  sue  for  the 
forfeiture,  without  shewing  in  his  declaration  a 
possessory  title  in  himself.  Luxton  v.  Robinson, 
2  DougL690. 

Mutoal  pfoniisBs  are  a  good  consideration  in  an 


action  of  assumpsit  without  an  averment  of  the 
performance  of  the  promise  of  the  plaintiff.  Mar- 
tindaU  v.  Fisher,  1  Wils.  88. 

Where  the  first  count  of  a  declaration  in  as- 
sumpsit, stating  an  agreement  between  two  per- 
sons, omitted  the  mutual  promises :  on  motion 
in  arrest  of  judgment,  held,  that  the  agreement 
imported  a  promise.  Mountfort  v.  Horton,  2  N. 
R.62. 

Where  goods  consigned  to  an  agent  to  be  sold 
on  commission  by  a  proprietor,  who  still  retains 
the  absolute  control  over  them,  have  been  ship- 
ped and  despatched,  but  are  not  yet  arrived,  the 
consignor,  pending  the  voyage,  may,  in  pleading, 
still  describe  the  sending  them  as  a  thing  future 
and  executory.  Smith  v.  Brown,  6  Taunt  340 ; 
2  Marsh.  41. 

^ 

Where  an  agreement  in  writing  is  to  be  per- 
formed on  a  certain  day,  and  the  parties  agree  to 
enlarge  the  time,  a  declaration  on  the  day  stated 
in  the  agreement,  though  the  evidence  is  of  a  dif- 
ferent day,  will  support  the  action.  Thresh  v. 
Rake,  1  Esp.  53 — Kenyon. 

In  assumpsit  on  a  special  agreement,  the  plain- 
tiff must  aver  performance  of  what  is  to  be  done 
on  bis  part,  or  shew  that  he  was  ready  to  perform 
it    Collins  v.  GMbs,  2  Burr.  899. 

But  where  the  defendant  has  incapacitated  him- 
self from  performing  his  contract,  it  renders  any 
thing  further  to  be  done  by  the  plaintiff  unne- 
cessary. Knight  v.  Croekford,  1  Esp.  190 — Eyre. 
And  see  Sadler  v.  Robins,  1  Camp. 253;  and  WiU 
liamson  v.  Watts,  1  Camp.  552. 

Where  it  is  not  material  to  aver  a  request  at 
all,  a  request  laid  in  the  declaration  to  pay  the 
debt  before  it  is  due,  is  not  bad.  Frampton  v. 
Coulson,  1  Wils.  33. 

In  assumpsit  on  an  agreement,  whereby  plain- 
tiff agreed  to  procure  a  lease  to  be  granted  to  de- 
fendant, and  defendant  agreed  to  pay  the  plaintiff, 
his  solicitor,  or  agent,  on  request,  the  sum  of  252. 
in  full  for  his  share  or  proportion  of  the  costs  and 
expenses  of  the  agreement,  and  of  the  lease : — 
Held,  that  the  declaration  was  good  without  an 
averment  that  any  costs  or  expenses  had  been 
incurred.  Townsend  v.  Burns,  1  C.  &  M.  177 : 
8.  C.not&  P.2C.&.  J. 468;  1  DowL  P.  C.  562. 


In  assumpsit  for  the  breach  of  an  agreement 
in  not  paying  a  certain  sum  in  exchange  of  an 
old  for  a  new  portable  threshing  machine,  the 
plaintiff  averred,  that  he  made  the  new  machine 
for  the  defendant,  and  put  it  up  at  Tn  and  took 
down  the  old  one,  and  took  the  same  at  20Z.,  ac- 
cording to  the  provisions  of  the  said  agreement  :— 
Held,  Slot  these  latter  words  applied  to  the  whole 
of  the  sentence ;  and  that  the  averment  was  suffi- 
cient on  general  demurrer,  although,  by  the 
agreement,  certain  conditions  precedent  were  to 
be  performed  by  the  plaintiff,  namely,  that  the 
new  machine  should  be  capable  of  threshing  a 
certain  quantity  of  wheat  in  a  day,  to  be  worked 
by  four  horses,  and  to  be  erected  on  the  spot  at 
TM  where  the  old  one  stood.  Farley  v.  Manton, 
2  M.  Sl  Bcott,  484. 
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ASYLUM — See  Lunatic. 


ATTACHMENT. 

I.  When  granted. 

1.  Against  Officers  of  the  Court,  166. 

2.  For  Contempt  of  Process,  166. 

3.  For  Non-payment  of  Money,  167. 

4.  For  Non-performance  of  Awards, 

167. 

5.  For  other  Things,  169. 

6.  Against  Attornies — See  Attorney. 

7.  Sheriffs — See  Sheriff. 

8.  Witnesses — See  Evidence. 

II.  Practice  on. 

1.  Rule  and  Writ,  169. 

2.  Affidavits,  170. 

3.  Service  of  Rule,  171. 

4.  Bail,  171. 

5.  Interrogatories,  173. 
III.  Proceedings  under,  172. 


I.  When  granted. 


1.  Against  Officers  of  the  Court. 

Where  the  process  of  the  court  has  been  abased, 
and  undue  means  have  been  used  in  its  execu- 
tion, an  attachment,  and  not  an  information,  is 
the  proper  remedy.    Anon.  2  Ld.  Ken.  372. 

But,  where  the  officer  who  executes  process  has 
behaved  improperly,  as  well  as  those  who  resist- 
ed him,  the  court  will  not  in  general  grant  ex- 
traordinary process  for  contempt  Gregory  v. 
Onslow,  Loft,  35. 

An  attachment  was  granted  for  arresting  the 
plaintiff  while  attending  arbitrators  under  a  rule 
of  court,  on  purpose  to  prejudice  his  cause.  Rex 
v.  Hall,  2  W.  Black.  1110. 

But  altering  a  sheriff's  warrant  is  no  ground 
for  an  attachment,  unless  an  ill  use  be  made  of 
it    Hale  v.  Castleman,  1  W.  Black.  2. 

The  sealer  of  writs  is  not  guilty  of  a  contempt 
in  refusing  to  seal  a  writ  on  St  Luke's  day,  being 
one  of  the  holidays  appointed  by  statute  5  &  6 
Edw.  6,  c.  3,  to  be  observed ;  and  tbe  Court  of 
C.  P.  will  not  grant  an  attachment  for  such  re- 
fusal. Martin  v.  Bold,  7  Taunt  182;  2  Marsh. 
487. 


So  where  a  person,  on  being  served  with  pro- 
cess, collared  and  shook  the  officer  serving  it,  and 
ordered  him  to  quit  his  presence: — Held,  that 
this  did  not  amount  to  a  contempt  of  court  and 
obstruction  of  its  process,  for  which  an  attach- 
ment might  be  granted.  Adams  v.  Hughes,  1 B. 
&B.24. 

Although  an  attachment  may  issue  against  a 
peer  for  refusing  to  obey  the  process  of  the  court 
of  K.  B. ;  quaere,  whether  in  ecclesiastical  affairs, 
the  writ  should  not  be  moved  against  the  chan- 
cellor, commissary,  or  official,  instead  of  the 
bishop.    Rex.  v.  St.  Asaph  (Bishop),  1  WiLs.  332. 

Service  of  all  processes  intended  to  bring  a 
party  into  contempt  should  be  personal,  if  pos- 
sible ;  but  if  it  can  be  made  appear  to  the  court 
of  Exchequer  that  service  cannot  be  effected  per. 
sonally,  and  that  there  was  probable  cause  to 
suspect  that  the  party  kept  out  of  the  way  for 
the  purpose  of  avoiding  such  personal  service, 
that  court  will  grant  a  rule  nisi  for  an  attach- 
ment ;  and  order  that  service,  by  leaving  the  rale 
at  the  dwelling-house,  shall  be  efficient  Weston 
v.  Fauikener,  2  Price,  2. 

Where  a  mandamus  had  been  granted  for  the 
election  of  a  mayor,  under  the  11  Geo,  1,  c  4, 
s.  2,  and  a  rule  made  that  public  notice  should 
be  affixed  in  the  market-place,  which  had  been 
done  accordingly,  the  court  granted  an  attach- 
ment  for  disobedience  of  the  mandamus,  against 
a  member  of  the  corporation  who  was  served  with 
a  copy  of  the  rule,  notwithstanding  neither  the 
original  mandamus  nor  the  rule  was  shewn  him  at 
the  time ;  for  the  public  notice  directed  by  the 
act  is  prima  facie  sufficient  Rex  v.  Edyvean,  3 
T.R.352. 

But  the  application  for  the  attachment  would 
be  well  answered,  if  the  party  could  shew  that 
he  had  no  notice  of  the  mandamus.    Ia\ 


2.  For  contempt  of  Process. 

The  court  will  not  grant  an  attachment  where 
there  is  a  remedy  by  action,  and  the  matter  is 
doubtful.    Hanington  v.  Jennings,  Lofft,  188. 

In  one  cose,  the  court  refused  an  attachment 
in  the  first  instance  for  not  obeying  a  rule  of 
court,  but  granted  a  rule  to  go  before  the  master, 
otherwise  an  attachment  nisi.    Anon.  Lofft,  159. 

A  defendant  being  served  with  a  copy  of  a 
capias  tore  it  in  pieces,  and  threw  it  at  the  officer : 
— -Held,  not  to  amount  to  a  contempt  of  court 
for  which  an  attachment  might  be  granted.  Myers 
v.  Wills,  4  Moore,  147. 


Where  a  rule  had  been  granted  for  an  ii 
mation  in  the  nature  of  a  quo  warranto  against 
A-,  to  shew  by  what  authority  he  claimed  to  be 
mayor  of  G.,  on  the  relation  or  some  of  the  cor- 
porators,  and  another  rule  in  that  cause  for  in* 
SDecting  all  the  corporation  books,  papers,  &c 
directed  to  the  town-clerk ;  an  inspection  of  such 
only  as  related  to  the  election  and  office  of  mayor, 
was  held  to  be  a  sufficient  compliance  with  the 
rule,  so  as  to  protect  the  town-clerk  from  an  at- 
tachment as  for  a  contempt  of  the  court,  it  ap- 
pearing that  he  had  acted  bona  fide.  RexY.Bmm, 
3  T.  R.  579. 

If,  a  plaintiff  having  sued  out  a  fi.  fiu,  the  de- 
fendant pays  the  plaintiff's  attorney  the  debt  and 
costs,  without  the  writ  being  delivered  to  the  she- 
riff, it  is  no  contempt  of  the  court  of  C  P.  to 
attach  the  same  money  in  the  hands  of  the  plain- 
tiff's attorney,  for  a  debt  due  from  the  plaintiff 
to  the  defendant: — But  quere,  whether  tbe  debt 
is  such  whereon  an  attachment  can  be  support* 
ed.     Owinness  v.  Brown,  4  Taunt  472. 

An  attachment  will  not  lie  for  disobedience  to 
a  judged  order  until  it  is  made  a  rule  of  court, 
though  the  order  has  been  acquiesced  in  and  act- 
ed upon.    Baker  v.  Rye,  1  DowL  P.  G.  689. 

An  attachment  granted  in  term  for  nosvpej. 


Whm  granted. 
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it  of  easts,  under  a  baron's  order  on  the  mas- 
ter's allocatar,set  aside,  the  order  not  having  been 
first  made  a  rule  of  court  Ex  parte  Arden,  1 
Price's,  P.  C  149. 

A  wife  named  with  her  husband  in  a  rule  of 
court,  directing-  costs  to  be  paid  to  them,  is  en- 
titled to  the  advantage  of  it,  if  she  survives  her 
husband ;  and  an  attachment  upon  the  rule  issues 
of  right    Hit  v.  Jfartfett,  1  Ld.  Ken.  104. 

A  parly  in  contempt  for  filing  a  bill  in  Chan- 
eery  to  set  aside  an  award,  after  entering  into  a 
rale  of  K.B.  to  abide  by  it,  was  discharged  without 
any  fine,  rather  than  set  a  small  one  for  so  high 
an  offence-    Rex  v.  Wheeler,  3  Burr.  1356. 

On  an  attachment  for  rescue,  a  defendant  may 
befined  without answeringto interrogatories.  Rex 
v.  £Zfcrns,  2  Burr.  2129 ;  1  W.  Black.  460. 

An  attachment  granted  against  rescuers,  upon 
a  return  by  the  sheriff  of  rescue  from  his  bailiff. 
Gebby  v.  Dewes,  10  Bing.  112. 

Costa  were  granted  upon  an  attachment  for 
contempt,  to  the  person  who  had  purged  himself 
of  the  contempt  upon  examination.  Kexy.Plun- 
ftet,  3  Burr.  1329. 

3.  For  Non-payment  of  Money. 

An  attachment  for  non-payment  of  costs  is  in 
the  nature  of  an  execution,  so  much  so  that  the 
parties  are  not  bailable.  4«on.  Lofit,  305 :  S.P. 
Rex  v.  States,  Cowp.  137. 

An  attachment  for  non-payment  of  money  is 
in  the  nature  of  mesne  process.  Lewie  v.  Mor~ 
Ja*4,2 B.&.  A. 56:  &P. Rexy.  Curwen,! Moore, 
494. 

In  the  court  of  Exchequer,  an  order  nisi  for 
costs  for  not  proceeding  to  trial  is  served  on  the 
clerk  in  court,  which  brings  the  parties  into  con- 
tempt ;  and  upon  service  of  the  allocatur,  and 
demand  and  refusal  of  costs,  an  attachment  is 
granted.    Merritt  v.  Meek,  3  Anst  656. 

An  order  of  the  court  of  Exchequer,  that  a 
defendant  pay  a  certain  sum  of  money,  being 
shewn  to  the  defendant  at  the  time  of  making  a 
personal  demand  of  it,  a  copy  of  such  order  not 
Laving  been  personally  served  on  the  defendant 
himseJC  although  a  copy  had  been  previously 
served  on  his  attorney,  is  not  sufficient  to  entitle 
the  plaintiff  to  an  attachment  Brodenikv.  Teed, 
1  Price,  401. 

If  a  defendant  in  a  penal  action  obtain  a  rule 
to  stay  proceedings  on  paying  a  sum  agreed  upon 
between  him  and  the  plaintiff  it  is  an  undertaking 
by  him  to  pay  that  sum,  and  for  the  non-pay- 
ment of  it  the  court  will  grant  an  attachment 
King  v.  Clifton,  5T.R.  257. 

Where  a  defendant  in  a  penal  action  obtains  a 
rale  to  stay  proceedings  on  payment  of  part  of  the 
penalties,  the  court  of  C  P.  will  grant  an  attach- 
ment against  him  for  non-payment  Hart  v. 
Drmper,  2  Marsh,  358;  7  Taunt 43. 

Though  the  plaintiff  discontinue  on  the  com- 
mon rule  on  payment  of  costs,  he  is  not  liable  to 
an  attachment  for  non-payment  Stoke*  v.  Woode- 
7T.R.6. 

If  a  party  obtain  a  rule  for  set 


ment  and  execution,  on  condition  of  his  paying 
costs,  the  court  will  not  issue  an  attachment  in 

the  first  instance  for  not  paying  those  costs. 

v.  Mynde,  1  Chit  158. 

The  order  made  on  motion  to  pay  money  into 
court,  that  the  defendant  shall  pay  the  costs,  is 
imperative  in  that  respect  in  the  court  of  Exche- 
quer ;  and  if  not  paid  when  taxed,  the  plaintiff 
may  have  an  attachment  against  the  defendant  for 
non-payment ;  which  process  is  final,  and  in  the 
nature  of  an  execution,  and  therefore  not  baila- 
ble :  the  plaintiff  may,  however,  proceed  to  try 
the  cause  if  the  costs  are  not  paid,  as  is  his  only 
course  in  the  court  of  King's  Bench.  Plummer 
v.  Savage,  6  Price,  126. 

An  attachment  granted  on  the  master's  allocatur 
for  costs  due  from  the  plaintiff  to  his  attorney, 
although  the  attorney  be  disqualified,  the  plain- 
tiff having  received  the  whole  of  the  debt  and 
costs  from  the  defendant  Dimond  v.  Clarke,  1 
Chit  222. 

By  the  master's  allocatur,  an  attorney  was  or- 
dered on  the  12th  May  to  pay  over  to  his  client  a 
sum  of  15J. ;  on  the  20th  June  the  attorney  be- 
came bankrupt  and  afterwards  obtained  his  cer- 
tificate : — Held,  that  it  was  then  too  late  to  mpve 
for  an  attachment  for  not  paying  the  money  pur- 
suant to  the  master's  allocatur.  Baron  v.  MarteU, 
9D.&L  390. 

An  alias  attachment  lies  for  non-payment  of 
money  pursuant  to  a  rule  of  court,  founded  on 
an  award,  where  defendant  has  been  suffered 
to  go  at  large  upon  the  original  attachment,  upon 
terms  which  he  has  failed  to  comply  with.  Good 
v.  Witts,  6  M.  &  S.  413 ;  2  Tidd's  Prac  1070. 

4.  For  Non-performance  of  Awards. 

Nature  of  the  Proceeding.] — All  attachments 
for  non-performance  of  awards  are  only  in  the 
nature  of  civil  executions,  though  formerly  con- 
sidered of  a  criminal  nature.  Rex  v.  Myers,  1 
T.R.266.   And  see  Rexy.  Curwen,!  Moore,  494. 

An  attachment  may  issue  if  the  motion  to  set 
aside  the  award  be  not  made  before  the  last  day 
of  the  next  term  after  the  award  is  published. 
Freame  v.  Pinneger,  Cowp.  23. 

An  attachment  goes  of  course  for  non-perform- 
ance of  an  award ;  and  in  order  to  get  rid  of  it, 
the  award  must  be  set  aside.  Anon.  Lofit,  451 : 
&  P.  Anon.  Lofit,  321. 

The  court  of  C.  P.  will  not  infer  personal  ser- 
vice of  an  award  to  bring  a  party  into  contempt 
Brander  v.  Penleaxe,  5  Taunt  813. 

The  court  of  C.  P.  will  not  grant  an  attachment 
for  non-performance  of  an  award  pending  an  ac- 
tion brought  on  the  award ;  nor  allow  the  plain- 
tiff to  waive  the  action  in  order  to  apply  for  the 
attachment    Badley  v.  Loveday,  1  B.  &  P.  31. 

By  and  against  whom  granted.) — The  court  will 
not  grant  an  attachment  against  a  peer  for  not 
paying  a  sum  of  money  awarded,  though  the  de- 
fendant consent  on  condition  that  the  attachment 
shall  fie  in  the  office  for  a  certain  time.  Walker 
▼.  Grosvenor  (JSsrQ,  7  T.  R.  171. 
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Nor  against  a  member  of  parliament  Cutmur 
v.  KnatehouU{Bart.),  7  T.  R.  448. 

An  attachment  was  issued  against  a  party  for 
non-performance  of  an  award,  which  had  been 
made  a  rule  of  the  court  of  C.  P. ;  although  such 
party  resided  out  of  the  jurisdiction  of  that  court, 
as  it  was  in  the  nature  of  a  civil  process ;  and  the 
court  were  not  bound  to  inquire  whether  it  could 
be  served  with  effect  or  not  Hopcraft  v.  Ter- 
mor, 8  Moore,  434;  1  Bing.  37& 

An  executor  may  have,  without  scire  facias,  or 
other  process  of  revivor,  an  attachment  for  non- 
performance of  on  award  made  in  favour  of  his 
testator  in  a  cause  referred  and  decidod  in  his  life- 
time, though  the  suit  abated  by  his  decease. 
Rogers  v.  Stanton,  7  Taunt  575. 

So,  if  a  stranger  to  the  cause  become,  by  rule 
of  court,  party  to  a  reference  made  in  the  cause 
before  any  jury  is  sworn,  and  if,  after  the  award 
made,  but  before  judgment,  one  of  the  parties  to 
the  cause  die,  though  the  cause  abate,  the  rule  of 
court  is  not  vacated  as  to  the  stranger,  but  an  at- 
tachment shall  go  thereon  for  non-performance 
of  the  award.    Id. 

The  court  will  not  grant  an  attachment  for  the 
non-payment  of  costs  payable  under  an  award, 
at  the  instance  of  the  personal  representative  of 
a  deceased  party,  to  which  party  they  were  to  have 
been  paid.    Rex  v.  Majfey,  1  DowL  P.  C.  538. 

Where  a  submission  to  arbitration  between  A. 
and  &,  the  parties  on  the  record,  had  been  made 
a  rule  of  court,  and  the  award  not  having  been 
made  in  time,  the  dispute  had  been  referred  to  a 
second  arbitrator,  by  B.  and  C,  who  were  the 
real  parties  in  the  suit : — Held,  that  no  attach* 
ment  could  issue  against  B.  for  not  obeying  the 
award  made  by  the  seoond  arbitrator,  because  the 
reference  should  have  been  made  by  the  parties 
on  the  record ;  and  even  if  it  had,  there  should 
have  been  another  rule  to  make  the  second  sub- 
mission a  rule  of  court  Owen  v.  Hurd,  2  T.  R. 
643. 

And  as  the  court  had  no  jurisdiction  in  this 
case  they  could  not  go  into  the  merits,  though 
B.  consented  to  waive  the  objection.    Id, 


For  what  granted.] — The  court  refused  to 
grant  an  attachment  where  there  appeared  to  be 
objections  to  the  award  which  were  pleadable  to 
any  actions  brought  upon  it,  though  they  were 
not  Buch  as  to  make  them  set  it  aside  on  motion. 
In  re  Cargey,2  D.  &  R.  222 :  &  C.  (in  error),  2 
Bing.  199 ;  9  Moore,  38,  and  ftfClel.  367 ;  13 
Price,  639.  And  see  Car  gey  v.  Aitcheson,  3  D.  <k 
R.433;  2B.&C.  176. 

The  refusal  by  the  court  to  enforce  an  award 
by  attachment,  does  not  decide  on  the  validity  of 
the  award,  considered  as  the  subject  of  an  action. 
Jackson  v.  Clarke,  M<CleL  &  Y.  200;  13  Price, 

2a 

The  court  granted  an  attachment  for  non-per- 
formance of  an  award,  and  would  not  drive  the 
plaintiff  to  his  action  on  the  submission  bond,  on 
an  affidavit  that  the  arbitrators,  after  having  ap- 
pointed one  umpire  who  refused  to  act,  appointed 
another,  who  accepted  the  authority;   but  he 


being  objected  to  by  the  defendant,  the  arbitra- 
tors each  proposed  another,  but  could  not  agree 
on  the  person  to  be  substituted,  and  another  was 
not  substituted,  though  the  respective  attornies 
agreed  on  a  third  person;  in  consequence  of 
which  the  umpire  objected  to  was  called  on  to 
proceed,  and  made  his  award  within  time.  Oliver 
v.  Coliings,  11  East,  367. 

An  attachment  ordered  to  issue  for  non-per- 
formance, where  it  appeared  that  the  excuses 
made  were  frivolous  and  vexatious.  Lodge  v. 
Porthouse,  Lon%383. 

Where  one  only  of  two  defendants  who  attended 
an  arbitrator  under  a  reference  by  order  of  Nisi 
Priiis,  made  the  order  a  rule  of  court,  and  de- 
manded costs  from  the  plaintiff  under  a  taxation 
to  him  only: — Held,  that  an  attachment  would 
not  lie  for  the  non-payment  of  the  costs  to  the 
one  defendant  only.  Semble,  that  the  master 
had  not  power  to  tax  the  costs  separately  to  the 
several  defendants.  Diekino  v.  Smith,  8  D.  &  R. 
285:  &  C.  nom. DicHnsv.Jarvis,5K&,C.5a8. 

If  an  arbitrator  award,  among  other  things, 
that  each  party  shall  pay  a  moiety  of  the  costs 
of  the  arbitration,  and  of  making  the  submission 
a  rule  of  court ;  and  one  party,  in  order  to  get 
the  award  out  of  the  hands  of  the  arbitrator,  pay 
the  whole,  he  may  have  an  attachment  against 
the  other  party,  if  he  refuse  to  pay  hie  moiety. 
HUk$  v.  Richardson,  1  B.  &  P.  93. 

So,  where  the  arbitrator  awarded  a  earn  to- 
gether with  the  costs  of  the  award,  the  party  to 
whom  the  money  was  awarded  was  allowed,  upon 
taking  out  the  award,  and  paying  the  whole 
costs,  to  have  an  attachment  against  the  defen- 
dant for  the  sum  awarded  and  his  share  of  the 
costs.    Stokes  v.  Lewis,  2  Smith,  12. 

The  court  will  grant  an  attachment  for  the 
non-payment  on  demand  of  money  awarded, 
after  an  action  on  the  award  commenced  and 
discontinued,  where  the  action  was  not  pending 
at  the  time  of  demand.  Higgine  v.  Wiltes,  3  M. 
&R.382. 


Previous  Demand] — An  attachment  for  not 
paying  a  sum  of  money  pursuant  to  an  award 
cannot  issue  before  a  personal  demand  has  been 
made ;  even  though  the  time  and  place  for  pay- 
ment of  the  money  be  specified  in  the  award. 
Brandon  v.  Brandon,  1  B.  &  P.  394 

But  personal  knowledge  of  an  award  and  rule 
of  court  makes  the  party  liable  to  an  attachment 
for  not  performing  the  award,  although  he  has 
not  been  personally  served  with  such  award  and 
rule.    In  re  Bower,  1  B.  <fc  C.  264 

If  the  party  in  whose  favour  an  award  is  made, 
demand  more  than  is  due  to  him,  he  cannot  have 
an  attachment  for  the  non-payment  on  that  occa- 
sion of  the  sum  which  is  due.  Strutt  v.  Roger*, 
7  Taunt  213;  2  Marsh.  524 

Where  an  arbitrator  awarded  that  A.  should 
fulfil  an  agreement  for  the  purchase  of  land  of  BL, 
and  should  pay  the  purchase  money,  on  B.  con- 
veying the  land  with  a  good  title,  the  court  of 
C.  P.  refused  to  grant  on  attachment  against  A. 
for  non-performance,  on  an  affidavit  that  R.  had 
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required  A.  to  pay  the  money,  aerating  him  of 
his  readiness  to  convey  with  a  good  title,  without 
farther  stating  that  B.  had  tendered  a  convey- 
ance executed.  Standly  v.  Hemington,  2  Marsh. 
376;  6 Taunt  561. 

On  demanding  the  execution  of  a  deed,  direct* 
ed  by  an  arbitrator,  where  such  demand  is  made 
by  a  third  person,  it  is  not  necessary  that  such 
person  should  be  empowered  by  deed  or  power 
of  attorney,  in  order  to  enable  the  party  to  have 
an  attachment,  though  it  may  be  so  where  the 
demand  is  of  money  directed  to  be  paid  to  the 
parry.    Kenyan  v.  urayoon,  2  Smith,  61. 

Though  a  party  is  at  one  time  in  contempt  for 
not  paying  costs  which  have  been  duly  demand- 
ed ;  yet,  S,  before  an  attachment  be  moved  for, 
the  sum  due  becomes  reduced  in  amount,  afresh 
cVmand  of  the  reduced  sum  must  be  made  to 
ground  a  motion  for  an  attachment  Spivy  v. 
Wehater,  1  DowL  P.  C.  696. 

The  court  will  not  grant  an  attachment  for  the 
non-performance  of  an  award,  the  performance 
of  which  is  demanded  by  a  third  person  acting 
under  a  power  of  attorney,  unless  the  subscrib- 
ing witness  makes  an  affidavit  of  its  execution, 
and  a  copy  of  the  power  of  attorney  is  left  with 
the  parry  upon  whom  the  demand  is  made. 
Laugher  v.  Laugher,  1  DowL  P.  C.  284;  1  C.  dc 
J.  398;  1  Tyr.352. 

An  attachment  for  contempt  in  not  paying 
money  pursuant  to  the  prothonotary's  allocatur 
en  demand  made  by  a  third  person,  who  acted 
under  a  power  of  attorney,  may  be  supported  on 
an  affidavit  stating  that  he  shewed  the  original 
rule  and  allocatur  to  the  party  charged,  at  the 
time  of  the  demand;  and  it  seems  that  it  was  not 
necessary  to  shew  him  the  power  of  attorney. 
Sed  qussre.    Boom  v.  Maitland,  8  Moore,  44. 

Held,  in  K.  B.  that  the  application  could  not 
be  supported  on  an  affidavit  of  demand  of  the 
money  by  a  clerk,  without  shewing  a  power  of 
attorney.    Hartley  v.  Barlow,  1  Chit  229. 

In  the  court  of  Exchequer,  affidavits  whereon 
to  ground  a  rule  nisi  for  an  attachment  against 
a  defendant  for  non-payment  of  money  and  costs 
pursuant  to  an  award,  and  the  master's  allocatur, 
where  the  demand  has  been  made  by  a  third 
person,  under  a  power  of  attorney,  should  state, 
that  the  original  power  was  shewn  to  the  defend- 
ant at  the  time  the  demand  wbb  made.  Jackoon 
v.  Cleric,  13  Price,  208;  M<CleL  72. 

5.  For  other  Things. 

An  attachment  lies  in  C.  P.  to  compel  a  plain- 
tiff to  produce  deeds.  Bateman  v.  Phillip*,  4 
~  157. 


Where  an  order  was  made  on  the  defendant  to 
produce  indentures  of  apprenticeship;  and  it  ap- 
peared by  affidavit  that  he  never  had  them  in  his 
|i o—i  linn,  and  that,  although  he  had  made  dili- 
gent  search  for  them,  he  had  been  unable  to  find 
any  trace  of  them : — Held,  that  he  was  not  liable 
to  an  attachment  for  their  non-production.  Cooke 
v.  Junowell,  2  Moore,  513 ;  8  Taunt  131. 

The  court  of  Exchequer  will  not  on  motion 
discharge  a  defendant  from  custody  under  an 
vol.  l  x 


attachment  for  contempt  in  not  producing  deeds, 
papers,  &c.  before  the  master,  on  an  affidavit  that 
the  defendant  has  not,  nor  ever  had,  any  such  in 
his  possession  or  within  his  power.  Hurd  v.  Par- 
tington, 12  Price,  689. 

Such  an  application  refused  with  costs.    Id. 

The  course  is  to  have  an  affidavit  of  the  fact 
in  the  master's  office,  when,  on  obtaining  his  cer- 
tificate, the  defendant  will  be  discharged,  as  a 
matter  of  course.    Id. 

It  was  made  part  of  the  terms  of  a  subsequent 
successful  application  for  the  defendant's  dis- 
charge, that  he  should  pay  the  costs  of  that  ap- 
plication, and  of  the  previous  irregular  motion. 
Id. 

Where  a  defendant  is  served  with  an  order  of 
court,  forthwith  to  re-instate  premises  belonging 
to  the  plaintiff,  an  attachment  cannot  issue 
against  him  for  disobedience  of  such  order,  un- 
less a  personal  demand  of  performance  is  made 
on  the  party  at  the  time  of  the  service.  Dod- 
dington  v.  nudoon,  8  Moore,  510 ;  1  Bing.  410. 

But  an  attachment  was  afterwards  issued 
against  such  defendant  for  not  commencing  such 
reinstatement,  in  compliance  with  the  order, 
within  four  days  after  it  was  served,  although  it 
would  have  taken  him  a  much  longer  time  to  re- 
instate the  premises.    Id 

An  attachment  was  granted  against  one  for 
threatening  a  prosecution  with  danger  of  being 
hanged,  but  refused  against  the  defendant  who 
indicted  the  prosecutor  for  perjury  in  his  affida- 
vit, on  which  an  information  was  granted.  Rex 
v.  Carroll,  1  Wils.  75. 


II.  Practice  on. 


1.  Rule  and  Writ. 

When  Rule  absolute.] — An  attachment  is  ab- 
solute in  the  first  instance,  on  a  return  by  the 
sheriff;  but  on  affidavits,  the  party  must  have  an 
opportunity  of  answering.  Adamson  v.  Qibeon, 
1  Tidd's  Prac  169. 

No  rule  for  an  attachment  to  be  absolute  in  the 
first  instance,  except  for  non-payment  of  costs 
upon  the  prothonotary's  allocatur.  Chaunt  v. 
Smart,  1  B.  &  P.  477:  &  P.  Anon.  1  Tidd's 
Prac.  486. 

But  even  in  that  case  the  rule  is  only  a  rule 
nisi,  when  the  allocatur  is  founded  on  an  award. 
Thompeon  v.  Billingiby,  2  Chit  57 :  8.  P.  Qif- 
ford  v.  Qjfford,  Forrest,  80. 

On  motion  for  an  attachment  for  not  paying 
money  under  a  previous  order  of  the  court  of 
Exchequer,  on  a  party  who  has  been  called  on 
by  the  former  rule,  to  shew  cause  why  that  mo- 
ney, and  the  costs  of  such  application,  should 
not  be  paid,  and  against  which  order  no  cause 
has  been  shewn:  the  rule  for  the  attachment  will 
be  granted  absolutely  in  the  first  instance.  King 
v.  Price,  1  Price,  341. 

An  attachment  is  absolute  in  the  first  instance 
for  non-delivery  of  possession  pursuant  to  a  rule 
of  court  Davieo  d.  Posey  v.  Doe,  2  W.  Black, 
892. 
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The  rule  for  an  attachment  for  non-payment 
of  costs  pursuant  to  the  master's  allocatur  is  ab- 
solute in  the  first  instance,  although  four  years 
have  elapsed  since  the  taxation.  Rex  v.  C,  D.  1 
Chit  723. 

The  rule  for  an  attachment  for  non-payment 
of  costs,  between  attorney  and  client,  pursuant 
to  the  master's  allocatur,  is  nisi  in  the  first  in- 
stance.   Bray  v.  Yates,  1  DowL  P.  C.  459. 

The  rule  for  an  attachment,  for  not  accounting 
to  the  Legacy  Office,  is  a  rule  nisi,  which  makes 
itself  absolute  by  a  certain  day,  unless  in  the 
mean  time  cause  be  shewn.  In  re  Vivian,  1  C. 
&  J.  409. 

In  some  cases,  the  rule  to  shew  cause  why  an 
attachment  should  not  be  granted,  will  be  dis- 
charged with  costs.  Jackson  v.  Clarke,  M*CleL 
&Y.200;  13  Price,  28. 

Writ.] — An  attachment  most  be  directed  to 
elisors,  when  against  the  coroners  for  not  attach- 
ing the  sheriff.  Andrews  v.  Sharp,  2  W.  Black. 
911 :  &  P,  Rex  v.  Peckham,  2  W.  Black.  1218. 

An  attachment  is  not  in  the  nature  of  an  ori- 
ginal, and  therefore  does  not  require  fifteen  days 
between  the  teste  and  return.   Anon,  Lofft,  273. 

An  attachment  will  be  irregular  if  it  be  for 
more  than  the  precise  sum  allowed,  however 
small  the  difference.  Daniel  v.  Bishop,  M*Clel. 
61;  13  Price,  129. 

When  to  be  moved  for.] — Whenever  an  attach- 
ment is  absolute  in  the  first  instance,  it  may  be 
moved  for  on  lost  day  of  term.  Anon.  Lofft,  301. 

But  not  where  there  is  only  a  rule  nisi.  Anon. 
3  Smith,  118. 

An  attachment  cannot  be  moved  for  on  the  last 
day  of  term,  except  for  non-payment  of  costs,  or 
against  a  sheriff  for  not  returning  a  writ  Anon. 
1  Burr.  651. 

An  attachment  for  non-payment  of  costs  may 
be  moved  for  on  the  last  day  of  term.  Rex  v. 
York,  5  Burr.  2686. 

The  ten  days  after  demand  of  costs  under  a 
recognisance,  token  by  virtue  of  stat  5  <k  6  W. 
Sl  M.  c  11,  b.  2  &  3,  must  elapse,  before  an  at- 
tachment can  be  granted  against  theparty  re- 
fusing to  pay  them.  Rex  v.  Ireland,  3  T.  R.  512. 

2.  Affidavits. 

How  intituled.] — Affidavits  for  attachments  in 
civil  suits  are  proceedings  on  the  civil  side  of  the 
court  until  the  attachments  issue,  and  are  to  be 
intituled  with  the  names  of  the  parties ;  as  soon 
as  the  attachments  issue,  the  proceedings  are  on 
the  crown  side,  and  from  that  time  the  king  is 
to  be  named  as  the  prosecutor.  Wood  v.  Webb, 
3T.R.253. 

And  affidavits  to  set  aside  attachments  which 
have  been  granted  (though  not  issued),  must  be 
intituled  in  the  name  of  the  king,  &c.  Rex  v. 
Middlesex  (Sheriff),  7  T.  R.  439,  527. 

Which  title  is  sufficient,  without  naming  the 
cause,  although  it  is  convenient  to  do  so.    Rex 


v.  Middlesex  (Sheriff ),  5  B.  &  C.389;  8D.&, 
R.  149. 

So,  the  affidavits  made  in  answer  to  a  rule  nisi 
for  an  attachment,  must  be  intituled  on  the  civil 
side  of  the  court,  in  the  cause  out  of  which  the 
motion  arises ;  but  after  the  rule  is  granted,  the 
affidavits  must  be  intituled  on  the  crown  side. 
Whitehead  v.  Firth,  12  East,  165. 

Affidavits  in  support  of  a  rule  for  an  attach- 
ment against  the  sheriff  for  not  bringing  in  the 
body,  must  be  intituled  with  the  names  of  all  the 
parties  to  the  suit ;  and  though  the  affidavit*  cor- 
respond with  the  rule  for  the  attachment ;  yet,  if 
all  the  parties  be  not  inserted  in  the  affidavits, 
the  court  will  set  aside  the  attachment  Ether- 
ington  v.  Kemp,  1  Chit  727,  n. 

Where  a  submission  to  an  award  is  made  a 
rule  of  court  under  the  statute,  there  being  no 
action,  the  affidavits  on  which  to  apply  for  an  at- 
tachment for  disobeying  the  award  need  not  be 
intituled  in  any  cause,  but  the  affidavits  in  answer 
must    Bevan  v.  Sevan,  3T.R.  601. 

A  rule  nisi  for  an  attachment  for  non-pay- 
ment of  money  pursuant  to  an  award  was  in- 
tituled u  in  the  matter  of  A.  and  B,"  but  the 
affidavit  of  service  was  intituled, "  between  A.  B. 
plaintiff  and  O.  D.  defendant :"— Held  irregular, 
as  the  affidavit  should  have  been  intituled  the 
same  as  the  rule.  In  re  Houghton,  2  M.  &  P. 
452. 

Contents  of  Affidavits  generally .] — An  affidavit 
to  support  a  rule  for  an  attachment  for  a  con- 
tempt, must  state  that  the  defendant  was  served 
personally  with  a  copy  of  the  rule,  and  that  the 
original  was  shewn  to  him  at  the  same  time. 
Rex  v.  Smithies,  3  T.  R.  351 :  S.  P.  7  D.  &  R. 
612;  Reg.  Gen.  K.  R,  C.  P.,  Ex^  H.  Tn  9  W.4. 

On  a  motion  for  an  attachment  for  filing  a  hill 
in  equity  contrary  to  an  order  of  reference,  an 
affidavit  that  notice  of  the  motion  to  make  the 
order  a  rule  of  court  had  been  served  on  the 
party's  servant,  dta,  is  not  sufficient  MBksm  v. 
Hopwood,  1  Marsh.  66* 

In  eases  of  Awards,] — An  affidavit,  upon  which 
a  rule  for  an  attachment  for  non-payment  of 
costs  pursuant  to  an  award  made  under  a  rale 
of  court  and  the  master's  allocatur  is  obtained, 
must  state  the  due  execution  of  the  award,  the 
service  of  a  copy  of  the  award,  and  of  the  rale 
and  allocatur  on  the  defendant,  the  due  execution 
of  the  letter  of  attorney,  a  demand  of  the  costs, 
and  refusal  to  pay.  Gifford  v.  Oxford,  Forrest, 
80. 

The  court  refused  an  attachment  for  non-per- 
formance of  an  award,  where  the  award  was  made 
out  of  the  time  originally  allowed,  but  authority 
had  been  reserved  to  the  arbitrator  to  enlarge  the 
time,  and  though  the  award  stated  upon  the  see* 
of  it  that  the  arbitrator  hod  enlarged  the  time  ; 
because  there  was  no  affidavit  of  that  fact,  and  ii 
did  not  appear  to  them  judicially,  that  the  arbi- 
trator had  any  authority  to  make  the  award, 
without  which  the  court  had  no  jurisdiction. 
Moule  v.  StaweU,  15  East,  99,  n. 


Practice  on* 


[ATTACHMENT] 


Practice  on. 


171 


Where  an  award  appears  to  have  been  made 
out  of  the  time  originally  given  to  the  arbitrator 
by  the  rule  of  court,  but  which  role  reserved  to 
him  the  power  of  enlarging  the  time,  it  is  not 
enough,  for  obtaining  an  attachment  for  non- 
performance of  the  award,  that  the  arbitrator 
states  in  his  award  that  he  had  enlarged  the  time, 
without  verifying  the  fact  by  affidavit;  and  it 
should  also  appear  that  the  defendant  had  notice 
of  each  enlargement  of  the  time  within  which 
the  award  was  made,  when  served  with  the  rule 
for  the  attachment    Davit  v.  Vote,  15  East,  97. 

71k  arbitrator  had  power  to  enlarge  the  time 
for  making  his  award  by  indorsement  on  the  or- 
der of  reference;  that  order,  together  with  two 
indorsements  for  enlarging  the  tune,  was  made  a 
rule  of  court : — Held,  on  moving  for  an  attach- 
ment for  not  performing  the  award,  it  was  not 
necessary  to  produce  an  affidavit  that  the  indorse- 
ments were  duly  made.  Dickins  v.  Jarvie,  5  B. 
Sl  C.  528:  8.  6.  nom.  Dickins  v.  Smith,  8  D. 
Ac  R.  285. 

Where  a  cause  is  referred  by  a  judge's  order, 
by  consent  of  the  parties,  and  the  time  for 
making  the  award  is  afterwards  enlarged  by  a 
judge'*  order ;  on  moving  for  an  attachment  for 
not  nerfomung  the  award,  it  must  be  shewn  that 
the  order  enlarging  the  time  was  made  by  con* 
sent  Halden  y.Glaeocock,  5  B.&.C.  390,  8  D. 
&  R.  151. 

Where  arbitrators  have  power  to  enlarge  the 
time  for  making  their  award,  and  have  enlarged 
it,  and  made  their  award  in  the  additional  time, 
in  order  to  bring  the  defendant  info  contempt 
for  non-performance  of  the  award,  there  must  be 
an  affidavit  that  the  time  has  been  enlarged,  that 
the  award  was  made  within  the  enlarged  time, 
and  that  the  defendant  has  been  personally  served 
with  notice  of  those  facta.  Wohlenberg  v.Lage- 
6  Taunt  254;  1  Marsh.  579. 


SemUe,  that  the  affidavit  for  an  attachment  for 
nonperformance  of  an  award,  must,  contrary  to 
the  usual  practice,  always  state  the  time  of  axe 
of  the  award.    Jo. 


It  k  necessary  that  the  affidavit  of  the  due 
errmitian  of  an  award  should  state  that  the  de- 
ponent on  a  certain  day  saw  the  arbitrators  exe- 
cute if,  in  order  to  shew  that  it  was  executed  be- 
fore the  arbitrators  were  runcti  officio.  It  is  not 
wTmwsiI  to  state  merely  that  he  saw  them  exe- 
cute an  award  bearing  date  on  such  a  day. 
Harvey  v.  Harvey,  Tidd*s  Prac  Forma,  13. 


3.  Service  of  Rule. 

Th*  rule  nisi  for  an  attachment  must  be  per- 
sonally served.  Denman  v.  Golding,  2  Tidd's 
Prac  981. 

Even  when  against  an  attorney.  Ars— — 
(0<at),  1 IX  &  R.  529. 

And  the  affidavit  must  shew  it  Amen.  2 
Chit  66. 

The  court  refused  to  order  that  service  at  the 
dSreJtinsr-boQse  should  be  deemed  good  service 
of  a  rale  for  an  attachment,  upon  an  affidavit 
that  the  defendants  were  « shy  and  difficult  to  be 


met  with,'9  and  that  the  deponent  had  tried  all 
the  means  in  his  power;  for  two  months,  before 
he  could  serve  the  defendant  personally  with  the 
award4,  for  the  non-performance  of  which  the  at- 
tachment was  sought  to  be  enforced.  Garland 
v.  Goulden,  2  Y.  &  J.  89. 

Serving  an  order  of  the  court  of  Exchequer 
for  an  attachment  on  the  servant  of  the  party, 
was  held  insufficient    Anon.  2  Price,  4 

The  court  will  not  grant  a  rule,  that  service  of 
an  attachment  on  the  defendant's  attorney  shall 
be  sufficient,  though  it  be  sworn  that  repeated 
attempts  have  been  made  to  serve  him  person- 
ally with  a  copy  of  the  award,  but  he  was  not  to 
be  found,  and  although  it  is  suggested  that  the 
defendant  keeps  out  of  the  way  to  avoid  being 
served.    Read  v.  Fore,  1  Chit  170. 

The  court  will  not  grant  a  rule  to  dispense 
with  the  personal  service  of  the  master's  allocatur 
for  costs,  with  a  view  to  an  attachment,  on  an 
affidavit  that  the  tenant  keeps  out  of  the  way  to 
avoid  being  served.    Anon.  1  Chit  503. 

Before  an  attachment  will  be  granted  for  non- 
payment of  costs,  a  copy  of  the  rule,  with  the 
officer's  allocatur  thereon,  must  be  personally 
served  on  the  party  liable ;  and  at  the  same  time 
the  original  rule  should  be  shewn  to  him,  and  a 
demand  of  payment  made.  Pope  v.  Smith,  and 
Hubbard  v.  Horton,  2  Tidd's  Prac.  1029. 

And  before  he  is  in  contempt  for  the  non- 
payment, he  must  have  refused  payment  to  the 
principal,  and  not  to  a  mere  clerk.  Hartley  v. 
Barlow,  1  Chit  229. 

An  affidavit  of  the  service  of  the  master's  allo- 
catur, on  the  taxation  of  costs  of  a  prosecution 
against  a  parish,  in  order  to  ground  a  motion  for 
an  attachment  against  those  on  whom  it  was 
served,  must  state  that  they  are  the  same  persona 
as  were  defendants  in  the  prosecution.  Rex  v. 
Kendal,  1  Chit  650,  n. 

An  affidavit  of  the  service  of  a  rule  with  an 
allocatur  of  costs,  and  a  demand  thereof  on  or 
about  such  a  day,  is  insufficient  to  obtain  on  at- 
tachment for  non-payment  of  costs.  Wadham  v. 
Brett,  2  Wils.  227. 

An  affidavit  to  support  a  rule  for  an  attachment 
for  not  paying  money  pursuant  to  the  master's 
allocatur  must  shew  that,  at  the  time  of  serving 
the  copy,  the  original  was  shewn  to  the  defen- 
dant   Reid  v.  Deer,  7D.&R.  612. 

A  rule  nisi  for  an  attachment  for  non-payment 
of  money  pursuant  to  the  master's  allocatur  can- 
not be  served  on  a  Sunday.  M'lltham  v.  Smith, 
8  T.  R.  86. 

The  Court  of  C.  P.  will  not  open  the  rule  for 
an  attachment  on  the  mere  affidavit  of  the  party 
that  he  has  not  been  served;  at  least  unless  he 
shew  some  mistake  in  the  service.  Hopley  v. 
Granger,  1N.R.  256. 


4.  Bail. 

An  action  on  the  case  on  the  stat  23  Hen.  6, 
c  9,  will  not  lie  against  a  sheriff  for  refusing  to 
take  bail  on  an  attachment  out  of  Chancery ;  Out 
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statute  referring  only  to  process  in  courts  of 
common  law.    Studd  y.  Acton,  1  H.  Black.  468. 

For  although  a  sheriff  may,  if  he  chooses,  take 
a  bail  bond  on  an  attachment  out  of  Chancery, 
he  is  not  compellable  to  take  bail  thereupon. 
Morris  v.  Hayward,  6  Taunt  569 ;'  2  Marsh.  280. 

The  sheriff  may  recover  on  a  bail  bond  so 
taken.    Id. 

But  such  bail  bond  is  not  assignable  under  the 
statute  4  Anne,  c  16,  s.  20.  Wtter  v.  Palfrey- 
man,  4  B.  &  Adol.  146. 

The  statute  23  Hen.  8,  c.  9,  does  not  authorize 
a  sheriff  to  take  a  bail  bond  from  a  defendant 
who  is  in  custody  under  an  attachment  for  non- 
payment of  costs,  because  such  a  process  is  in 
the  nature  of  an  execution.  Phelips  v.  Barrett, 
4  Price,  23. 

No  arrest  to  be  made  on  attachments  for  not 
appearing  to  a  subpoena  ad  respondendum,  unless 
for  a  bailable  cause  of  action,  and  the  writ  be  duly 
marked  and  indorsed  for  bail.  Reg.  Oen.  T.  T. 
1  WilL  4,  Ex.,  1  Price's  P.  C.  31 ;  1  Tyr.  519. 

A  defendant  arrested,  and  in  the  county  jail,  in 
custody  of  the  sheriff,  on  a  writ  of  attachment  for 
not  appearing  to  a  subpoena  ad  respondendum, 
discharged  by  order  of  court,  on  a  rule  to  shew 
cause  made  absolute,  (the  cause  of  action  being  a 
debt  under  202.,)  on  terms  of  entering  a  common 
appearance  to  the  writ  of  subpoena,  and  under- 
taking not  to  bring  any  action.  The  attachment 
set  aside  for  irregularity,  with  costs.  Worboy* 
v.  Adkins,  1  Price's  P.  C.  44. 

It  is  the  duty  of  the  sheriff  to  execute  a  writ 
of  attachment,  issued  for  not  appearing  to  a  sub- 
poena ad  respondendum ;  and  he  must  return  the 
writ  as  having  been  executed  (in  whatever  man- 
ner), or  that  the  party  is  not  found  in  his  baili- 
wick.   Masters  v.  Cooper,  1  Price's  P.  C.  8. 

Where  a  defendant  has  been  held  to  bail  upon 
an  attachment  for  contempt,  in  not  appearing  to 
a  subpoena  ad  respondendum,  the  Court  of  Ex- 
chequer will  not  grant  a  messenger  to  bring  up 
the  body,  if  bail  nave  been  given  to  the  sheriff; 
because  the  plaintiff  has  a  remedy  on  the  bail 
bond,  (although  the  penalty  (402.)  be,  in  almost 
all  instances,  very  inadequate  to  the  occasion,)  if 
the  condition  should  be  broken.  Birdwood  v. 
Hart,  6  Price,  32. 

Two  days'  notice  of  bail  on  an  attachment  is 
not  required,  nor  any  justification  of  such  bail. 
Rex  v.  Ha\\  2  W.  Black.  1110. 

A  defendant  may  be  admitted  to  bail,  and 
sworn  to  answer  interrogatories  upon  an  attach- 
ment for  contempt,  although  a  defective  notice  of 
bail  have  been  served  on  the  prosecutor.  In  re 
,  4D.&.R.393. 


5.  Interrogatories. 

Where  attachments  have  issued  in  order  to 
compel  any  person  to  answer  upon  interrogato- 
ries, the  name  of  the  cans*  shall  be  inserted  in 
the  list  of  motions  to  come  on  peremptorily  in 
the  ensuing  terms.  Reg.  Oen*  K.  JGL  H.  T.  34 
43eo.3,5T.IL547;  Id.  723. 


Interrogatories  filed  and  exhibited  to  persona, 
against  whom  attachments  have  been  ordered, 
must  be  signed  by  counsel.  Reg.  Oen.  K.  B^ 
M.  T.  34  Geo.  3, 5  T.  R.  474. 

A  defendant  under  attachment  must  answer 
interrogatories ;  he  cannot  come  in  and  confess) 
the  contempt  before  he  does  so.  Rex  v.  Ed- 
wards, 4  Burr.  2105;  1  W.  Black.  637. 

On  an  attachment  for  rescue,  the  defendant 
may  submit  to  a  fine  without  answering  interro- 
gatories. Rex  v.  Elkins,  1  W.  Black.  640;  2 
Burr.  2129. 

But  where  a  defendant  is  brought  up,  it  is  the 
•practice  of  the  court  to  put  interrogatories  to 
him,  although  he  do  not  deny  the  charge  in  the 
affidavits,  unless  the  prosecutor  waives  putting 
them.    Rex  v.  Hartley,  5T.R.  362. 

The  report  of  the  prothonotary  is  not  conclu- 
sive against  parties  who  have  given  bail  to  answer 
interrogatories  before  him,  but  they  may  except 
to  such  report  on  any  material  point;  where, 
therefore,  after  the  prothonotary  had  made  hie 
report  that  the  parties  were  in  contempt,  the  in- 
terrogatories not  having  been  sufficiently  an- 
swered, and  he  was  directed  to  inspect  an  aocotmt- 
book  belonging  to  one  of  them,  which  had  been 
accidentally  omitted  to  be  delivered  to  him  in  the 
first  instance,  and  which  tended  to  support  the 
answers  given  by  the  parties :  the  Court  of  C.  P. 
refused  to  allow  the  clerk,  who  made  the  entries 
in  such  book,  to  be  examined  by  the  prothono- 
tary, on  an  application  made  by  the  prosecutor 
for  that  purpose.  In  re  Isaacson,  8  Moore,  214; 
1  Bing.  272. 

Nor  would  they  allow  affidavits  to  be  received, 
that  two  of  the  parties  were  too  poor  to  take  office 
copies  of  the  interrogatories  filed  against  them. 

The  report  of  the  master  of  the  crown  office, 
that  a  defendant  and  his  attorney  were  in  con- 
tempt for  not  obeying  an  award  and  filing  *  bill, 
is  to  be  taken  as  a  conviction ;  and  on  the  de- 
fendant's being  brought  up  for  judgment,  the 
court  will  not  receive  affidavits  in  denial  of  the 
contempt,  but  only  in  mitigation  of  punishment. 
Coulson  v.  Graham,  2  Chit  57. 

The  master's  report  upon  interrogatories  of 
contempt  cannot  be  moved  for  on  the  last  day  of 
term,  without  the  previous  leave  of  the  court,  un- 
less upon  extraordinary  cases,  and  personal  ser- 
vice of  notice.  Rex  v.  Wheeler,!  Yf. Black. 311. 


III.  PftOCEEDINOS  CNMOL 

Taking  an  unreasonable  quantity  of  goods 
der  process  of  attachment  does  not  make  the 
officer  a  trespasser  ab  initio.  Moore  v.  Taylor,  5 
Taunt  70. 

On  attachment  of  goods,  the  officer  cannot  le- 
gally continue  in  possession  of  the  defendant3* 
house  or  keep  the  goods  therein  for  a  long  and 
unreasonable  time ;  but  must  remove  them  to  a 
place  of  safe  custody;  else  he  is  a  trespasser  ab 
initio.    Read  v.  Harrison,  2  W.  Black.  121& 
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ATTAINDER. 

A  penon  attainted  can  be  heard  as  a  suitor  in 
a  court  of  justice  only  lor  the  direct  purpose  of 
reversing  the  attainder,  not  in  prosecution  of  a 
civil  right  Ex  parte  Bullock,  14-  Ves.  Jan.  452 ; 
&  C.nom.  Rex.-w.  Buttock,  1  Taunt  82 ;  2  Leach, 

A  aril  action  will  lie  against  one  attainted  of 
treason.  Ramsay  y.  M  Donald,  1  W.  Black.  30 ; 
&  C.  nom.  Ramsden  v.  Macdonald,  1  Wils.  217. 

And  quaere,  whether  a  commission  of  bank- 
ruptcy cannot  issue  against  a  person  attainted,  as 
he  may  be  sued  in  a  civil  action.    Id. 

Bj  attainder  all  the  personal  property  and 
rights  of  action  in  respect  of  property  accruing  to 
the  party  attainted,  either  before  or  after  attain- 
der, are  vested  in  the  crown  without  office  found ; 
and,  therefore,  attainder  may  be  well  pleaded  in 
bar  to  an  action  on  a  bill  of  exchange  indorsed  to 
the  plaintiff  after  his  attainder.  Buttocks.  Dodds, 
2  B.  &  A.  25a  And  see  Lambert  v.  Taylor,  6 
IX  A,  R.  188;  4  B.  &,  C.  138. 

By  the  statutes  4  Geo.  1,  c.  11,  and  8  Geo.  3, 
e.  15,  the  mere  transportation  of  an  offender  to  a 
place  appointed,  does  not  amount  to  an  actual 
pardon,  but  he  still  remains  in  the  situation  of  an 
attainted  felon,  until  he  has  served  the  period  of 
transportation ;  and  when  he  returns  by  the  per- 
■nj—i<«  of  the  governor  of  New  South  Wales, 
under  the  provisions  of  the  30  Geo.  3,  c  47,  he 
is  only  to  have  the  same  advantage  as  if  his  Ma- 
jesty had  signified  his  intention  of  pardoning  un- 
der the  sign  manual,  and  is  to  have  his  name  in- 
serted in  the  next  general  pardon  under  the  great 
seal ;  and  a  return  under  such  circumstances  is 
not  sufficient  to  restore  him  to  all  his  rights  and 


Personal  property  not  belonging  to  a  felon, 
convicted  of  simple  larceny,  and  sentenced  to 
transportation,  at  the  time  of  conviction,  but  ac- 
cruing due  to  him  afterwards,  before  his  term  of 
transportation  has  expired,  is  forfeited  to  the 
crown.    Roberts?.  Walker,lRw.&,Mj\ne,l  52. 

A  grant  of  a  liberty  in  a  manor  of  goods  and 
chattels  of  tenants  in  such  manor  attainted  of 
felony,  is  confined  to  the  goods,  &c  of  felons, 
being  locally  situate  within  the  manor,  and  does 
not  pass  goods,  dtc  lying  out  of  it  Rex  v.  Cap- 1 
per,  5  Price,  217. 


ATTESTATION—^  Evidence. 


ATTORNEY  AND  SOLICITOR. 

L  ARTICLED  Clereb. 

1.  Person*  contracting,  174. 

2.  Service  under  Article*,  174. 

3.  Assignment  and  Discharge,  175. 

4.  htroiment,  175. 

5.  Right    to    become   Corporators— See 

Corporation. 
FJ.  Admission,  175. 
IIL  Certificate,  177. . 


IV.  Re-ADMISSION. 

1.  When  allowed,  17$. 

2.  How,  and  on  what  terms,  17a 

3.  Notice  of  Application,  179. 
V.  Privileges  of  Attornies. 

1.  As  to  Arrest  and  Form  of  Proceed- 

ing, 179. 

2.  As  to  Courts  of  Request,  181. 

3.  Venue,  181. 

4.  Serving  Offices,  182. 

5.  Practice  before  Justices,  182. 

6.  Other  Cases,  182. 
VI.  Duties  or  Attornies. 

1.  Retainer,  182. 

2.  Conduct  of  Business,  184. 

3.  Dealing  with  Client,  185. 

4.  Admissions  by — See  Evidence. 

5.  Being  Bail — See  Bail. 

6.  Confidential    Communications  —  Set 

Evidence. 
VII.  Authority  of  Attornies,  18a 
VIII.  Liability  of  Attornies. 

1.  On  their  Undertakings,  18& 

2.  To  Attachment,  187. 

3.  To  summary  Jurisdiction. 

(a)  Why,  and  in  what  Cases,  188, 
(6)  Striking  of  the  Roll,  188. 
(c)  As  to  Clerks,  189. 
(a)  Allowing   others   to   use  their 

Names,  189. 
(e)  Delivery  up  of  Documents,  190. 
(/)  Payment  of  Money,  191. 
(g)  Payment  of  Costs,  191. 
(A)  Answering  Matters  of  Affida- 
vits, 192. 
(t)  Other  professional  Misconduct, 
192. 
4  For  Negligence. 

(a)  Conduct  of  Causes,  192. 

(b)  Investigation  of  Titles,  194 

(c)  Annuities  and  Fines,  194 
(<f)  Client's  Money,  195. 
(e)  How  made  answerable,  195. 
if)  When  a  Defence  to  Action,  195. 
(g)  Limitation  of  Action— See  Limi- 
tation. 

5.  7b  Action  of  Trespass,  195. 

&  For  Slander  of  Title— See  Defama- 
tion. 

7.  7b   Messenger  in  Bankruptcy— Sec 
Bankrupt. 

a  7b  Sheriff  'a  Officer— See  Sheriff. 
IX.  Bill  of  Costs. 

1.  Signing  and  delivery. 
(a)  Statutes,  19a 
(6)  Items  of  Charge,  19a 

(c)  In  what  Cases,  197. 

(d)  Sufficient  Signing  and  Delivery, 

19a 

(e)  Omission,  198. 

2.  Contents,  19a 
a  Taxation. 

(a)  When  allowed,  199. 
{b)  Proceedings  to  tax,  200. 

(c)  Costs  of  luxation,  201. 

(d)  Items  of  Charge,  202. 

(e)  Costs  between  Party  and  Party 
— See  Costs. 

4  Recovery  of  Bill  by  Action,  202.   N 
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third  person.    Champion  v.  Rigby,  1  Rats,  dt 
Mylne,  539 ;  1  Tain.  431. 

A  solicitor,  who  has  been  employed  to  advise 
on  a  title,  cannot,  on  purchasing  it  himself  of 
his  client,  set  up  an  objection  to  it,  which  he  did 
not  think  of  any  importance  when  advising  his 
principal.    Beevor  v.  Simpson,  1  Tarn.  69. 

Where  a  client  executes  a  deed  in  favour  of  a 
solicitor,  reserving  a  life  interest  and  a  power  of 
revocation,  it  is  the  duty  of  the  solicitor  to  leave 
a  counterpart  of  the  deed  in  -the  hands  of  the 
client    Batch  v.  Symes,  1  Turn.  &.  Russ.  92. 

An  attorney  having  received  money  for  his 
client,  and  being  owed  on  mortgage  from  another 
person  the  sum  of  3000/M  wrote  to  his  client  that 
he  had  that  mortgage  in  his  hands,  and  having 
received  the  like  amount  for  the  client,  he  under- 
took, when  thereunto  required,  to  execute  a 
transfer  of  the  same: — Held,  that  this  was  not  a 
mere  proposal,  and  although  there  was  no  express 
acceptance,  vet,  there  being  no  refusal  of  the  se- 
curity, the  client  was  entitled  to  all  such  interest 
as  the  attorney  had  therein.  Palmer  v.  Scott,  1 
Tarn.  48a 


VII.  Authority  or  Attokicdes. 

Where  the  respective  sitornies  of  the  plaintiff 
and  defendant  signed  an  agreement  to  withdraw 
a  record  on  certain  terms,  and  that  the  defend- 
ant's costs  should  be  taxed  by  certain  persons 
as  between  attorney  and  client: — Held,  that  the 
defendant  was  not  bound  by  such  an  arrangement 
on  the  part  of  his  attorney.  Iveoon  v.  Corington, 
2  D.  &  R.  307 :  1  B.  &  C.  160.  And$ee  Burrell 
▼.  Jones,  3  B.  &  A  47. 

An  attorney  being  employed  for  a  person  by 
hie  father  to  defend  an  action,  if  such  person 
knew  of  his  retainer,  and  did  not  disapprove  of 
it,  he  is  bound  by  the  acts  of  such  attorney,  in 
the  same  way  as  if  he  had  himself  employed  him. 
Cameron  v.  Baker,  1  C.  &>  P.  268— Best 

Payment  of  a  debt  to  the  attorney  of  a  plain- 
tiff amounts  to  payment  to  the  plaintiff  himself, 
and  the  latter  is  bound  by  the  receipt  of  his  at- 
torney..   Yateo  v.  Freckleton,  2  Dougl.  623. 

The  authority  of  an  attorney  is  determined  on 
final  judgment  being  signed.  maebeath  v.  Cooke, 
1M.&P.  513:  S.  C.  nom.  Maebeath  v.  EUiot  4 
Sing.  578. 


VIII.  Liability  of  Attornies. 

1.  On  their  Undertakings. 

To  appear  and  ma  in  Bail.] — An  attorney 
giving  an  undertaking  to  appear,  was  compelled 
to  perform  it,  though  obtained  by  fraud.  Anon. 
1  Chit  129,  (a). 

The  court  granted  a  rule  to  shew  cause  why 
the  defendant's  attorney  should  not  enter  a  com- 
mon appearance,  in  consequence  of  a  verbal  un- 
dertaking to  appear.    Anon,  2  Chit  36. 

The  court  of  Exchequer  will  compel  an  at- 


torney to  cause  an  appearance  to  be  entered  for 
the  defendant  pursuant  to  his  undertaking. 
Hudson  v.  Handley,  1  C  &  J.  373,  n. 

A  general  undertaking  by  an  attorney  to  ap- 
pear to  process,  does  not  oblige  him  to  put  in 
bail  to  bailable  process.    Anon.  2  Chit  415. 

An  undertaking  for  a  bail-bond  given  to  the 
sheriff  by  the  defendant's  attorney,  being  a  mere 
nullity,  as  illegal  and  contrary  to  stat  23  Hen. 
6,  c  9,  an  application  by  defendant  to  set  it 
aside,  and  enter  a  common  appearance,  was  dis- 
charged with  costs,  though  defendant  was  a  feme 
covert  Lewis  v.  Knight,  8  Bing.  271 ;  1  M.  A, 
Scott,  353 ;  1  DowL  P.  C.  261. 

Where  an  attorney  had  given  an  undertaking 
to  the  sheriff  to  give  a  bail-bond  in  due  time,  and 
neglected  so  to  do,  in  consequence  of  which  the 
plaintiff  recovered  from  the  sheriff  in  an  action 
for  an  escape;  the  court  refused  to  proceed  sum- 
marily against  the  attorney,  and  make  him  pay 
the  debt  and  costs.  Sedgworth  v.  Spieer,  4  East, 
568 ;  2  Smith,  305.  And  see  Rex  v.  Southertou, 
6  East,  143;  Fuller  v.  Prest,  7  T.  R.  109. 


A  solicitor  was  ordered  to  pay  all  the 
occasioned  by  his  refusing  to  appear  for  the  de- 
fendant at  the  hearing,  pursuant  to  his  under- 
taking, and  the  costs  of  the  application.  Cook 
v.  Broomhead,  16  Ves.  jun.  133. 

An  attachment  does  not  lie  for  neglecting  to 
enter  an  appearance  for  a  defendant  in  pursuance 
of  an  undertaking.  Mould  v.  Roberts,  4D.&R. 
719:  &  P.  Anon.  Lofffc,  192. 

For  Payment  of  Debt  and  Costs.]— Semble,  that 
the  court  will  enforce  a  verbal  undertaking  by  an 
attorney  on  behalf  of  a  client  to  pay  damages 
and  costs,  where  the  other  party  has  been  thereby 
induced  to  consent  to  take  a  verdict  for  a  certain 
sum,  instead  of  going  to  a  jury.  Kite  v.  MUmen, 
2  M.  &  Scott,  616. 

The  court  cannot  permit  an  attorney  to  have 
the  benefit  of  executions  issued  against  a  client 
for  damages  and  costs,  which  the  former 


been  compelled  by  a  rule  to  pay  m  consequence 
of  a  personal  undertaking.    Id. 

The  respective  attornies  for  the  plaintiff*  and 
defendant  in  a  horse  cause,  which  was  ready  for 
trial,  but  had  been  withdrawn  at  the  aaaiaea, 
signed  the  following  undertaking  or  agreement; 
— **  We,  the  undersigned,  attornies  for  the  above- 
named  plaintiff  and  the  above-named  defendant, 
do  hereby  personally  consent,  undertake,  and 
agree,  that  the  record  in  this  cause  shall  be  with- 
drawn; that  the  above-named  defendant  shall 
take  back  again  the  horse  in  the  pleadings  in  this 
cause  named,  and  shall  pay  the  sum  of  641.  17a. 
to  the  above-named  plaintiff;  that  the  costs  of 
the  suit  on  the  part  of  the  defendant  shall  be 
taxed  between  the  parties,  on  the  principle  be- 
tween plaintiff  and  defendant;  and  that  sack 
taxation  shall  be  made  and  perfected  by,  etc:" — 
Held,  that  the  plaintiff's  attorney  in  the  original 
action  was  personally  liable  upon  this  under- 
taking to  pay  to  the  defendant's  attorney  tba 
costs  when  taxed,  pursuant  to  the  agreement. 
Jveson  v.  Covington,  2  D.  &  R.  307;  1  B.  &  CL 
160. 
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So,  where  the  solicitor*  of  the  assignees  of  a 
bankrupt  tenant,  on  whose  lands  a  distress  had 
been  levied  by  the  landlord,  gave  a  written  un- 
dertaking in  the  following  terms : — "  We,  as  so- 
licitor* to  the  assignees,  undertake  to  pay  to  the 
landlord  his  rent,  provided  it  do  not  exceed  the 
value  of  the  effects  distrained :*'■— Held,  that  they 
were  personally  liable,  BurreU  v.  Jones,  3  B.  i, 
A.  47. 

An  attorney  who  stays  proceedings  upon  an 
undertaking  to  pay  costs,  is  bound  to  fulfil  his 
engagement,  although  his  client  die  before  bail 
be  put  in.  Hellings  v.  Jones,  3  Bing.  70 ;  10 
Moore,  360. 

Where  an  attorney  of  one  court  gives  his  un- 
dertaking as  an  attorney  for  a  debt  and  costs  in 
an  action  in  another,  the  court  of  which  he  is  an 
attorney  will  compel  him  to  fulfil  his  under- 
taking, though  void  by  the  Statute  of  Frauds. 
Jm  re  Paterson,  1  DowL  P.  C.  468. 

So,  it  seems  that  the  court  of  Exchequer  will 
compel  an  attorney  to  perform  an  undertaking 
entered  into  by  him,  notwithstanding  it  is  void 
by  the  Statute  of  Frauds,  and  no  action  can  be 
brought  upon  it  Evan*  v.  Jhmeombe,  1 C.  &  J. 
372:  &  C.  nom.  Evans  v.  Duncan,  1  Tyr.283. 

Where  an  action  was  commenced  in  C.  P.  and 
lodgment  obtained,  and  an  attorney  of  K.  B., 
but  not  of  C  P.,  but  who  was  attorney  for  the 
defendant,  agreed  verbally  to  give  his  two  notes 
for  the  debt  and  costs,  in  consideration  of  the 
plaintiff  staying  proceedings,  but  which  he  failed 
to  do: — Held,  that  although  the  undertaking 
was  void  by  the  Statute  of  Frauds,  the  court  of 
K.  BL  might  nevertheless  exercise  a  summary 
jurisdiction  over  one  of  its  own  officers,  an  at- 
torney of  the  court,  and  compel  him  to  perform 
it    Are  Greaves,  1  G  &  J.  374,  n. 

Other  TTtinge.] — An  attorney  who  signs  an  in- 
strument agreeing  to  give  up  certain  bills,  on 
certain  things  being  done,  is  personally  liable, 
unless  it  is  specially  stated  that  he  enters  into 
the  agreement  as  attorney  or  agent  only.  Ken- 
dray  v.  Hodgson,  5  Esp.  228— Ellenborongh. 

So,  if  the  respective  attornies  for  the  prose- 
cutor and  defendants,  on  an  indictment  against  a 
parish  fur  not  repairing  a  road,  enter  into  an 
agreement  by  which  the  attorney  for  the  prose- 
agreed 


that  the  recognizances  should  be 
respited,  and  the  attorney  on  the  part  of  the  parish 
agreed  to  pay  the  costs ;  this  agreement  is  per- 
sonally binding  on  the  latter.  Watson  v.  Murrel, 
1  C  &  P.  307— Garrow. 

The  Court  of  Chancery  will  not  exercise  its 
summary  jurisdiction  to  compel  a  vendor's  soli- 
citor to  perform  an  undertaking,  given  by  him  at 
the  sale,  to  do  certain  acts  for  clearing  the  title 
to  the  estates.    Peart  v.  BusheU,  2  Simon,  38. 

Where  an  attorney,  in  order  to  get  possession 
of  papers  belonging  to  A*,  in  the  hands  of  A-'s 
Banner  attorney,  who  had  a  lien  upon  them  tor 
the  «nwmt  of  a  bill  then  in  dispute,  undertook 
that  A.  should  enter  into  an  unqualified  reference 
not  revocable: — Held,  that  the  attorney  was 
liable,  pursuant  to  his  undertaking,  to  procure 
A.*s  signature  to  an  agreement  of  reference,  and 


to  find  security  for  the  performance  of  an  award 
to  the  satisfaction  of  the  master.  Ex  parte 
Hughes,  5  B.  &  A.  482. 

Where  the  defendant's  attorney,  on  their  being 
sued  by  the  plaintiff,  undertook  by  letter  to  pro- 
cure their  signatare  to  a  cognovit  for  the  pay- 
ment of  the  debt  and  costs,  which  he  failed  to 
do;  but  the  plaintiff  afterwards  said  that  he 
would  proceed  with  the  action : — Held,  that  this 
was  virtually  a  waiver  of  the  attorney's  under- 
taking, and  that  he  could  not  be  called  on  by' 
the  court  to  perform  it  Miller  v.  James,  8 
Moore,  208. 

Mode  of  enforcing.)— The  undertaking  of  an 
attorney  can  only  be  enforced  by  attachment 
where  he  has  given  it  for  his  client  Ex  parts 
Watts,  1  DowL  P.  C.  512. 

An  attorney  giving  an  undertaking  for  another, 
in  a  cause  in  which  he  is  not  concerned  as  attor- 
ney, will  not  be  forced  summarily  to  fulfil  it ;  but 
the  party  to  whom  it  is  given  will  be  left  to  his 
action.     Walker  v.  Arlett,  1  Dowl.  P.  C.  61. 

An  attorney  who  is  a  party  in  a  cause,  giving 
an  undertaking  to  the  sheriff  in  that  cause,  is  not 
liable  to  have  that  undertaking  summarily  en- 
forced by  the  court  NorV\field  v.  Orion,  1 
Dowl.  P.  C.  415. 

The  court  of  Exchequer  will  grant  an  attach- 
ment against  an  attorney,  not  of  that  court,  for 
the  non-payment  of  a  sum  of  money  pursuant  to 
his  undertaking.  Payne  v.  Johnson,  1  C.  &  J. 
373,  n.  

2.  To  Attachment. 

An  attachment  was  ordered  absolutely  in  the 
first  instance  against  an  attorney,  for  non-pay- 
ment of  money  to  another  attorney  of  the  party, 
for  whom  the  former  had  been  changed  pursuant 
to  an  order  of  the  court  of  Exchequer ;  although 
in  that  order,  as  well  as  in  the  order  for  changing 
the  attorney,  he  had  been  called  John,  whereas 
his  real  name  was  James;  but  he  had  attended 
several  summonses  taken  out  as  against  John, 
and  had  consented  to  some  of  them  without  ob- 
jecting to  the  misnomer,  which  that  court  thought, 
under  the  circumstances,  cured  the  mistake. 
Stevenson  v.  Power,  9  Price,  384. 

Personal  service  of  an  attachment  against  an 
attorney  for  not  paying  money  pursuant  to  the 
master's  allocatur,  cannot  be  dispensed  with.  In 
re ,  (Gent.)  1D.4H  529. 

An  attachment  will  not  be  granted  against  an 
attorney  for  an  error  of  judgment  Harrington 
v.  Jennings,  Loft,  188. 

Nor  for  compromising  an  action  without  the 
consent  of  his  principal.    Anon.  Lofft,  433. 

Nor  in  C.  P.  for  having  brought  a  writ  of  error, 
notwithstanding  the  defendants  had  agreed,  under 
a  consolidation  rule,  not  to  do  so,  if  it  appears 
that  it  was  not  done  for  delay,  and  that  he  was 
led  into  a  mistake.  Camden  v.  Edit,  1  H.  Black. 
21. 

So,  where  a  person,  not  having  been  admitted 
an  attorney  of  C.  P.,  had  acted  as  such  by  issu- 
ing out  process;  the  court  refused  to  grant  an 
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attachment  against  him,  bat  left  the  party  to  sue 
-for  the  penalty  given  him  by  the  statute  2  Geo. 
2,  c  23,  s.  24.  Matthews  v.  Royle,  6  Moore,  70. 
Andsee  Ex  parte  Flint,  2  D.  &  R.  406;  1  B.  & 
C.254. 

But  the  court,  on  the  motion  of  the  chirogra- 
pher,  granted  an  attachment  against  an  attorney 
for  omitting  to  perfect  fines,  and  gave  the  costs 
of  the  application.  Oruggen  v.  White,  4  Taunt 
881.  And  see  Stone  v.  Stone,  4  Taunt  601 ;  and 
In  re  Lawrence,  2  Moore,  665. 

On  a  motion  for  not  paying  over  surplus 
money  when  a  rule  has  been  obtained  for  taxing 
an  attorney's  bill,  the  court  will  not  grant  an  at- 
tachment against  the  attorney  for  not  paying  the 
balance  due  to  his  client,  until  the  costs  have 
been  taxed,  though  the  balance  is  admitted,  and 
though  it  is  agreed  to  dispense  with  taxation. 
v.  Barton,  2  Chit  66. 

A  rule  to  shew  cause  why  an  attachment 
should  not  issue  against  the  former  attornies  of 
a  defendant  in  a  cause,  for  not  delivering  their 
bill  of  costs  to  the  defendant's  new  attornies, 
pursuant  to  a  baron's  order,  discharged,  the  bill 
having  been  delivered  since  the  rule  was  served 
on  the  parties ;  and  illness  having  been  assigned 
in  the  affidavit  as  the  cause  of  the  parties  not 
obeying  the  order.  The  rule  was  discharged 
without  coats.    Gripper  v.  Cole,  11  Price,  693. 

Such  an  order  is  not  of  a  peremptory  nature, 
nor  absolute  in  the  first  instance.    Id. 

3.  7b  summary  Jurisdiction. 

(a)  Why,  and  in  what  Cases, 

If  an  attorney  of  the  superior  courts  do  any 
wrong  as  an  attorney  of  an  inferior  court,  the 
former  will  oblige  him  to  answer  the  complaint 
Evans  vi  P ,  2  Wils.  282. 

An  attorney  gains  credit  by  means  of  his  office, 
and  is  compellable  to  rectify  misconduct  done 
by  him  not  directly  within  his  office  as  an  attor- 
ney, as  where  he  was  a  mere  deputy.  Parker  v. 
Marshall,  Loft,  271. 

The  court  of  C.  P.  granted  a  rule  nisi,  calling 
upon  an  attorney  to  answer  for  an  alleged  mis- 
conduct, in  a  matter  where  no  suit  was  depend- 
ing, but  which  appeared  to  have  been  intrusted 
to  him  in  the  capacity  of  an  attorney.  In  re 
Knight,  1  Bing.  91. 

Where  more  than  seven  years  had  elapsed  after 
the  settlement  of  transactions  between  an  attor- 
ney and  his  client,  the  court  refused  to  interfere 
to  have  them  re-opened,  in  the  absence  of  any 
suggestion  of  fraud  or  misconduct  Ex  parte 
Shipden,6D.6ilL338. 

Semble,  that,  before  the  uniformity  of  process 
act,  the  summary  jurisdiction  of  the  court  of 
Exchequer  reached  an  attorney,  who  practised 
there  in  the  name  of  a  side  clerk.  Evans  v.  Dun- 
can, 1  Tyr.  283 :  &  C.  nom.  Evans  v.  Duncombe, 
1  C.  &  J.  372. 

If  there  be  reasonable  and  probable  cause  for 
applying  to  the  court  against  an  attorney,  al- 
though it  eventually  turn  out  that  there  is  no 
actual  foundation  for  imputing  misconduct  to 


him,  the  court  will  not  give  him  the  costs  of  the 
application.  Doe  d.  Thtoaites  v.  Rot,  3  D.  &  R. 
226. 

Unless  there  is  a  cause  in  court,  an  application 
cannot  be  made  at  chambers  against  an  attorney. 
Ex  parte  Higgs,  1  DowL  P.  C.  495. 

(b)  Striking  off  the  Roll 

If  an  attorney  be  struck  off  the  roll  of  the 
court  of  K.  B.'for  misconduct,  the  court  of  C  P. 
will  make  a  like  order  on  motion,  founded  on  a 
copy  of  the  original  report  of  the  master  of  K. 
B.    In  re  Smith,  4  Moore,  319 ;  1  B.  &  B.  522. 

But  in  another  case,  that  court  refused  the  ap- 
plication, unless  the  contents  of  the  affidavits  on 
which  the  court  of  K.  B.  acted  were  stated  to 
them,  and  proof  was  produced  that  the  attorney 
had  been  struck  off  for  a  misdemeanour.  Ex 
parte  Hague,  3  B.  &  B.  257. 

In  a  recent  case,  it  was  held  that  an  attorney 
might  be  struck  off  the  roll  of  C.  P.  upon  read, 
ing  the  rule  for  striking  him  off  the  roll  of  K.  B. 
merely.  Ex  parte  Yates,  9  Bing.  455 ;  2  M.  & 
Scott,  618 ;  1  Dowl.  P.  C.  724. 

In  one  case  an  attorney  was  struck  off  the  roll 
after  conviction  for  a  conspiracy.  Anon.  1  Chit 
557. 

It  has,  however,  been  recently  held  that  a 
conviction  of  conspiracy  is  not  of  itself  a  suffi- 
cient ground  for  striking  an  attorney  off  the  rofl. 
Re f  1  DowL  P.  C.  174. 

An  attorney  convicted  of  felony  was  struck  off 
the  roll,  though  he  had  been  burnt  in  die  hand, 
and  Buffered  imprisonment  pursuant  to  his  sen- 
tence five  years  before,  and  no  misconduct  im- 
puted to  him  since,  he  being  an  unfit  person  to 
practise  as  an  attorney.  Ex  parte  BrownsaU, 
Cowp.  829. 

By  12  Geo.  1,  c  29,  s.  4,  (made  perpetual  by 
21  Geo.  2,  c  3,  and  6  Geo.  2,  c  U),  judges  ham 
power  to  transport  attornies  in  practice  after  hos- 
ing been  convicted  of  perjury  or  forgery. 

An  attorney  was  struck  off  the  roll  for  signing 
a  fictitious  name  to  a  demurrer,  as  and  for  the 
signature  of  a  barrister.  Smith y. Matham,4  D. 
&R.738. 

A  solicitor,  falsely  representing  that  an  in- 
junction was  granted,  was  struck  off  the  roD. 
Kimpton  v.  Eve,  2  Ves.  &  B.352. 

The  court  of  C.  P.  refused  to  strike  an  attorney 
off  the  roll  on  the  ground  that  he  had  not  served 
a  regular  clerkship,  and  had  misconducted  him- 
self previously  to  his  admission,  where  there  wns 
no  charge  of  misconduct  .subsequently  to  such 
admission.  In  re  Page,  7  Moore,  572;  1  Bing. 
160. 

A  motion  to  strike  an  attorney  off  the  roll  on 
the  ground  of  misconduct,  and  the  want  of  regu- 
lar service  in  his  clerkship,  comes  too  late  when 
the  party  has  been  three  years  and  a  half  admit 
ted.    In  re ,  2  B.  &  AdoL  766. 

Qucre,  whether  an  attorney,  who  keeps  out  of 
the  way  to  avoid  service  of  the  master's  allocatur, 
is  eligible  to  remain  any  longer  on  the  rofl?    Ma 
re (Gent.),  1  D.  &.  R.  529. 
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An  attorney  cannot  be  struck  off  the  roll  on 
hie  own  motion,  though  he  has  never  practised, 
without  an  affidavit  that  no  proceedings  are 
pending  against  him  for  misconduct  Anon.  1 
Chit  557. 

80,  the  court  of  Chancery  will  not  strike  a  so* 
licitor  off  the  roll  at  his  own  request,  without  an 
affidavit  that  there  is  no  other  reason  for  the  ap- 
plication. Ex  parte  Owen,  6  Yes.  jun.  11 :  S.P. 
Ex  parte  Foley,  8  Yes.  jun.  33. 

(c)  As  to  Clerks. 

Tne  court  of  K.  B.  has  a  summary  jurisdiction 
over  matters  in  difference  between  attornies  and 
their  clerks ;  and,  therefore,  where  a  clerk  mis- 
conducted himself,  and  left  the  service  of  the  at- 
torney, to  whom  he  was  articled,  at  the  end  of  a 
Tear  and  a  hal£  and  the  latter  refused  to  take 
him  back,  in  consequence  of  his  previous  mis- 
conduct, the  court  referred  it  to  the  master,  who 
derided  that  a  portion  of  the  premium  should  be 
returned ;  and  the  decision  was  affirmed  by  the 
court,  though  the  point  in  question  had  been 
decided  otherwise  in  a  suit  in  the  Exchequer. 
Export*  Fisher,  1  Chit  694. 

So  the  court  ordered  an  attorney,  who  had  re- 
fused to  take  back  an  apprentice  who  had  run 
away  from  hie  service,  on  the  ground  of  miscon- 
duct, and  with  whom  a  premium  had  been  given, 
to  return  to  the  parents  of  such  apprentice  a  part 
of  such  premium.  Ex  parte  Prankerd,  3  R  At 
A.257. 

A  party  was  articled  as  a  clerk  to  one  of  two 
attornies  in  partnership,  and  paid  a  premium, 
and  acted  as  clerk  to  the  two  partners  for  two 
months,  w hen  the  attorney  to  whom  he  had  been 
articled  died:  the  court  ordered  the  surviving 
partner  to  refund  a  portion  of  the  premium,  al- 
though at  the  time  of  the  payment  of  such  pre- 
mium his  partner  was  indebted  to  him,  and  the 
premium  had  been  set  off  in  account  between 
them.  Ex  parU  BayUy,  9  B.Sc  a  €91;  4  M. 
e\  R.  60S. 


(**)  Allowing  ethers  to  use  their  Names. 

By  2  Geo.  2,  c  23,  attendee  and  solicitors  per. 
nuttim*  others  to  practise  in  their  names  are  to  be 
asoahledfrsm  practice. 

By  22  Geo,  2,  c  46,  s.  11,  it  Is  enacted,  "that 
if  any  sworn  attorney  or  solicitor  shall  suffer  his 
name  to  he  used  by  an  unqualified  person,  to  en- 
able him  to  practise  as  an  attorney  or  solicitor, 
ami  complaint  shall  be  made  thereof  in  a  summary 
way,  ami  proof made  thereof  upon  oath  to  the  satis, 
faction  of  the  court,  such  attorney  or  solicitor 
shall  be  struck  off  the  roU;n  and  by  the  same 
m  it  is  enacted,  uthat  in  that  case,  and 
ouch  complaint,  and  proof  made  as  afore. 
it  shall  be  lawful  for  the  court  to  commit 
such  unmtml\fi$d  person,  so  acting  or  practising 
ao  aforesaid,  to  the  prison  of  the  said  court  for 
anytime  not  exceeding  one  year.n 

The  court  struck  two  attornies  off  the  roll  for 
knowingly  permitting  an  unqualified  person  to 
practise  as  an  attorney  in  their  names,  for  his 
profit,  contrary  to  the  22  Geo.  2,  c.  46,  and 


such  unqualified  person  to  be  impri- 
soned for  three  months  in  the  prison  of  the  court : 
and  the  latter  being  previously  a  prisoner  for 
debt,  was  ordered  to  be  brought  up  without  a  day 
rule,  on  a  suggestion  that  he  was  unable  to  pay 
the  expenses  of  such  rule.  In  re  Clark,  3D.& 
It  260. 

Where  an  attorney  of  C.  P.  was  found  by  the 
prothonotary  to  be  in  contempt,  for  allowing 
another  person  to  practise  in  hie  name,  who  had 
not  been  admitted  an  attorney,  the  court  ordered 
the  former  to  be  struck  off  the  roll,  and  the  latter 
to  be  committed  to  the  Fleet  prison  for  three 
months,    In  re  haacson,  8  Moore,  322. 

An  attorney  who  forms  a  partnership  with  an 
unqualified  person  is  within  the  provisions  of 
the  22  Geo.  2,  c  46,  s.  11.  Tench  v.  Roberts,  6 
Madd.  145. 

An  attorney  engaged  a  certificated  conveyancer 
to  conduct  his  business,  and  agreed  to  allow  him 
a  moiety  of  the  profit  instead  of  a  salary.  The 
names  of  both  were  painted  on  the  office  door, 
and  bills  for  business  were  made  out  and  deli- 
vered in  their  joint  names : — Held,  that  this  was 
a  case  within  the  22  Geo.  2,  c  46,  s.  11,  inas- 
much as  the  attorney  had  allowed  his  name  to  be 
used,  for  and  on  account  of  an  unqualified  per- 
son :  the  court  ordered  the  attorney  to  be  struck 
off  the  roll,  and  the  conveyancer  to  be  commit- 
ted to  prison  for  a  month.  In  re  Jackson,  1  B. 
&  C.  270 ;  and  see  Orojan  v.  Wade,  2  Stork.  443. 

The  court  refused  to  strike  an  attorney  off  the 
roll  on  an  affidavit  which  stated,  that  a  person, 
who  had  lately  been  his  clerk,  and  who  lived  in  a 
town  eight  miles  distant  from  the  residence  of  the 
attorney,  and  carried  on  business  at  an  office, 
over  the  door  of  which  was  written  the  attorney's 
name,  but  that  he  only  attended  on  market  days, 
and  then  transacted  all  his  business  at  an  inn,  on 
the  ground  that  it  should  have  been  shewn  that 
such  person  either  participated  in  the  profits,  or 
carried  on  business  on  his  own  account  In  re 
Garbutt,  9  Moore,  157;  2  Bing.  74 

^  An  attorney  having  died,  and  bequeathed  all 
his  property  to  his  widow ;  his  eldest  son,  for  the 
mixed  consideration  of  the  good-will  of  the  busi- 
ness, the  advancement  of  money  for  carrying  it 
on,  and  family  affection, enters  into  an  agreement 
with  his  mother  to  continue  the  business,  and  to 
account  to  her  for  a  moiety  of  the  profits  during 
the  minority  of  his  younger  brothers  and  sisters : 
this  arrangement  is  not  contrary  to  the  policy  of 
the  stat  22  Geo.  2,  c  46,  s.  11.  Candler  v. 
Candler,  6  Madd.  141. 

Where  a  bailiff  had  written  to  an  attorney  for 
writs,  which  the  latter  sent  him  without  knowing 
any  thing  of  the  parties  or  circumstances ;  but 
the  bailiff  never  represented  himself,  nor  had  been 
considered  as  an  attorney,  nor  looked  for  any 
profit  upon  the  law  proceedings :— Held,  that 
this  was  not  a  case  within  the  22  Geo.  2,  c.  46,  s. 
11;  but  that  it  was  a  most  improper  practice, 
which  the  court,  by  virtue  of  its  general  jurisdic- 
tion over  attornies,  would  punish  severely.  Ex 
parte  Watton,  5  B,  &  A.  824 

A  person  brought  within  the  latter  branch  of 
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the  section,  upon  an  affidavit  of  his  offence,  is 
not  entitled  to  have  the  witnesses  in  support  of 
the  charge  examined  viva  voce.  After  the  mat- 
ter had  been  referred  in  such  a  case  by  consent 
of  counsel  to  the  master  of  the  Crown  Office,  who 
reported  the  party  to  be  in  contempt,  the  court 
allowed  the  latter  to  bring  the  whole  of  the  case 
under  their  own  consideration,  when  brought  up 
to  be  committed.    In  re  Jacques,  2  D.  &  R.  64. 

(c)  Delivery  up  of  Documents. 

[For  the  Production  of  Documents  for  pur- 
poses of  Evidence,  see  Evidence.] 

Generally.] — Where  a  solicitor  has  in  his  pos- 
session deeds  and  papers  belonging  to  his  client 
which  he  refuses  to  part  with,  the  court  of  Chan- 
cery has  jurisdiction  to  order  the  solicitor  to  de- 
liver up  the  deeds  and  papers,  and  also  his  bill  of 
costs,  the  party  offering  to  pay  what  the  master 
shall  find  to  be  due  to  him ;  though  there  is  no 
cause  pending,  and  though  no  part  of  the  costs 
has  been  incurred  in  respect  to  any  action  or  suit 
in  law  or  equity.    In  re  Murray,  1  Russ.  519. 

A  court  of  common  law  will  not  order  on  at- 
torney to  deliver  up  deeds  which  he  swears  were 
delivered  to  him  for  a  special  purpose,  which  he 
has  fulfilled.    Smith  v.  CoUereU,  4  Dougl.  205. 

If  it  appear  that  a  third  person  be  interested 
in  the  deeds,  the  court  will  take  a  security  from 
the  person  to  whom  they  are  delivered,  to  pro- 
duce them  on  demand,  for  the  inspection  of  such 
third  person.    Hughes  v.  Mayre,  3  T.  R.  275. 

The  court  will  not  order  the  personal  repre- 
sentative of  a  deceased  solicitor  to  deliver  the 
papers  in  the  cause  to  another  solicitor,  without 
payment  or  security  for  payment  of  the  solicitor's 
bilL    Redfearn  v.  Sowerby,  1  Swans.  84. 

It  seems  that  the  summary  jurisdiction  of  the 
court  extends  to  the  representatives  of  solicitors. 
Id. 


Attorney  holds  as  Party  or  Trustee.] — The 
court  will  not  compel  an  attorney  to  deliver  up  a 
deed  where  he  holds  it  as  a  party  or  trustee. 
Pearson  v.  Sutton,  5  Taunt  364. 

Where  an  attorney  has  drawn  his  own  mar- 
riage settlement,  under  which  he  takes  no  inter- 
est, but  is  mentioned  in  it,  and  it  is  deposited 
with  him  for  safety,  the  court  will  not  compel 
him  to  give  it  up  at  the  instance  of  a  trustee  un- 
der it    Ex  parte  Moxon,  1  Dowl.  P.  C.  7. 

In  Attorney's  Hands  for  Professional  Pur- 
poses.]— An  attorney  is  not  entitled  to  retain 
drafts  and  copies  of  original  deeds  which  his 
client  has  paid  for ;  and  if  lie  will  not  deliver  them 
up,  the  court  will  compel  him  to  do  so.  Ex 
jwrte  Jfcrs/aH,  7  B,  &  C.  528;  1  M.&R.306. 

So  they  will  not  compel  an  attorney  to  deliver 
up,  on  payment  of  his  demand,  a  lease  put  into 
his  hands  for  the  purpose  of  making  an  assign- 
ment of  it ;  there  being  no  cause  in  court,  nor 
any  criminal  conduct  imputed  to  him  in  respect 
of  it    In  re  Lowe,  8  East,  237. 

Where  the  deeds  are  delivered  to  an  attorney, 


by  two  jointly,  for  the  purpose  of  carrying  on  a 
suit  in  the  Exchequer,  the  court  of  C.  Pn  upon 
motion  by  one  alone,  will  not  order  such  deeds  to 
be  delivered  up,  on  payment  of  the  debt  and  costs 
by  him,  as  they  could  not  bring  the  other  before 
thiem,  nor  bind  his  rights  in  his  absence.  Dun- 
can v.  Richmond,  1  Moore,  99;  7  Taunt  391. 

The  court  will  not,  on  a  summary  application, 
compel  an  attorney  to  deliver  up,  on  payment  of 
what  is  due  to  him,  deeds  which  have  been  in- 
trusted to  him  for  the  purpose  of  raising  money 
upon  them.    In  re  Millard,  1  DowL  P.  C.  140. 

The  court,  after  refusing  the  first  application, 
granted  a  rule  nisi  against  an  attorney,  why  he 
should  not  deliver  up  two  bills,  delivered  to  him 
to  get  discounted,  or  pay  over  the  amount,  al- 
though he  was  not  retained  at  the  time  in  any  legal 
proceeding.    Ex  parte  Hall,  7  Moore,  437. 

Semble,  that  an  attorney,  who  has  drawn  an 
agreement  between  two  parties,  will  be  ordered, 
upon  motion  to  the  court,  to  give  up  to  either  of 
them  a  copy  thereof,  to  the  best  of  his  power, 
where  the  same  shall  be  requisite,  upon  payment 
of  the  costs  thereof.  Clarke  v.  Turret,  1  Smith, 
399.  

Where  Attorney  a  Steward.] — The  court,  under 
special  circumstances,  will  entertain  a  summary 
jurisdiction  over  an  attorney,  by  obliging  him  to 
deliver  up  deeds,  &c  on  satisfaction  of  his  lien, 
though  they  came  into  his  hands  as  steward  of  a 
court,  and  receiver  of  rents.  Hughes  v.  Mayre, 
3  T.  R.  275:  S.  P.  MarshaWs  cose,2  W.  Black. 
912 ;  and v.  Russell,  1  Ld.  Ken.  129. 

So  also  in  C  P.,  which  court  will,  it  seems, 
make  him  pay  over  rents  received.  Ex  parts 
C.  C.  CoU,  6  Taunt  105. 

Particularly  at  the  instance  of  the  lord  of  the 
manor.    Ex  parte  Orubb,  5  Taunt  206. 

.  But  the  court  of  K.  B.  refused  to  proceed 
summarily  against  a  steward,  who  was  an  attor- 
ney, to  compel  him  to  account  before  the  Master 
for  receipts  and  payments  in  respect  of  a  mort- 
gaged estate,  and  to  pay  the  balance  to  his  em- 
ployer, and  to  deliver  up,  upon  oath,  all  deeds, 
writings,  &c.  relative  to  the  estate ;  this  being 
the  proper  subject  of  a  bill  in  equity,  and  not  a 
case  for  a  mandamus  to  compel  a  steward  of  a 
manor  to  deliver  up  court-rolls,  &c^  in  lieu  of 
which,  this  summary  mode  of  proceeding  has 
been  adopted,  where  the  steward  of  the  manor  is 
an  attorney.  Cocks  v.  Harman,  6  East,  404 ;  2 
Smith,  409. 

A  steward  may  be  examined  as  a  witness,  to 
give  evidence  of  the  existence  and  contents  of  a 
particular  document,  if  due  notice  have  been 
given  to  produce  it  specifically.  Falmouth  (Eart) 
v.  Moss,  11  Price,  455. 

In  cast  of  Bankruptcy.] — If  one  of  two  attor- 
nies,  partners,  is  bankrupt,  the  court  will  not,  os 
motion,  order  the  assignees  to  deliver  the  papers 
of  the  clients  to  the  solvent  partner,  without  the 
client's  consent  Davidson  v.  Napier,  1  Sim.  297. 

The  court  has  jurisdiction  in  bankruptcy  to 
order  the  papers  deposited  by  the  bankrupt  with 
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his  attorney,  in  actions  commenced  before  the 
bankruptcy,  to  be  delivered  up  to  the  assignees, 
provided  they  are  necessary  to  the  administration 
of  the  estate.  But  where  assignees  wanted  such 
papers  for  the  purpose  of  instituting  criminal 
proceedings  against  the  bankrupt,  the  court  re- 
fused to  make  the  order,  and  dismissed  the  peti- 
tion with  coats.    Ex  parte  Innes,  Buck,  327. 

An  attorney  who  receives  a  deed  from  his 
client,  and  is  compelled  to  produce  it  by  com- 
missioners of  bankrupt,  and  afterwards  receives  it 
back  from  them,  undertaking  to  produce  it  again 
if  required,  may  nevertheless  refuse  to  produce 
it  in  an  action  brought  by  the  assignee  of  the 
bankrupt,  under  whose  commission  he  was  com- 
pelled to  produce  it  Nixon  v.  Mayok,  1  M.  & 
koo.76— Tindal. 


(/)  Payment  of  Money, 

A  summary  application  may  be  supported 
against  an  attorney,  to  compel  him  to  pay  monies 
received  by  htm,  though  he  was  not  employed  in 
any  suit:  and  an  agent  may  make  the  application, 
though  he  has  no  authority  to  receive;  and  the 
court  will  compel  the  payment  into  court  for  the 
benefit  of  the  parties  interested.  De  Wolfe  v. 
,2  Chit  68. 

The  plaintiff,  having  sued  out  a  writ  of  capias 
ad  satisfaciendum  against  the  defendant,  sent  it 
to  the  sheriff  to  be  executed :  the  under-sheriff 
sent  the  writ  to  the  defendant's  attorney,  who  ne- 
glected to  levy  or  act  upon  it : — Held,  that  the 
attorney  could  not  be  called  on  by  a  summary 
application  to  pay  the  plaintiff  the  amount  of  the 
debt,  as  his  remedy  in  the  first  instance  was 
against  the  under-sheriff,  for  having  delivered 
the  writ  to  the  defendant's  attorney,  instead  of 
his  own  officer.  Harding  v.  Francis,  5  M.  &  P. 
637. 

Where  an  attorney  was  employed  by  J.  S.  to 
collect  and  get  in  effects  due  to  him  as  adminis- 
trator of  another  person,  the  court  compelled) 
such  attorney  to  render  an  account  to  the  execu- 
tors of  J.  Sw  of  monies  received  by  him,  although 
he  had  never  been  employed  by  J.  8.  or  his  exe- 
cutors to  conduct  any  proceedings  at  law,  or  in 
equity,  on  his  or  their  behal£  in  re  Aitkin,  4B. 
&A.47. 

Where  bills  have  been  deposited  with  an  attor- 
ney, and  be  has  advanced  money  on  them,  and 
he  refuses  to  account,  the  court  will  not  compel 
}nm  summarily  to  pay  over  the  alleged  balance. 
Ex  parte  Sckwattnnker,  1  DowL  P.  C.  182. 

The  court  will  not  grant  an  application  requir- 
ing an  attorney  to  pay  over  the  interest  of  a  sum 
of  money  which  has  come  improperly  into  his 
hands.    Fenn  v.  Wild,  1  DowL  P.  C.  498. 

Use  court  will  not  compel  an  attorney  to  pay  a 
— *  of  money  he  has  received  in  his  character  of 
attorney,  he  having,  after  the  receipt  of  the  mo- 
ney, become  bankrupt,  and  obtained  his  certifi- 
cate. Ex  parte  CuUiford,  8  B.  &  C.  220  :&  P. 
Bmrtm  v.  kartell,  9  D.  At  R.  390 ;  Rex  v.  Ed- 
wards,  9  R  At  C.  652. 

Where  an  attorney  employed  by  both  vendor 
and  purchaser  receives  the  purchase-money  and 


omits  to  pay  it  over,  and  afterwards  becomes  a 
bankrupt,  and  obtains  his  certificate,  the  court 
will  not  make  a  rule  compelling  him  to  pay  the 
amount,  unless  fraud  be  shewn :  otherwise,  if  there 
be  fraud    In  re  Bonner,  1  Nev.  &  M.  555. 


(g)  Payment  of  Costs. 

The  court  will  compel  an  attorney  to  pay  the 
costs  occasioned  by  his  vexatious  conduct  in  giv- 
ing repeated  notices  of  justifying  bail  at  chambers 
in  vacation.  Therefore,  where  a  defendant  had. 
been  removed  by  habeas  corpus  from  Lincoln 
Castle  to  the  King's  Bench  prison,  and  the  plain- 
tiff had  been  put  to  the  expense  of  inquiring  after 
six  sets  of  bail,  as  to  one  of  whom  a  false  descrip- 
tion had  been  given ;  the  court  ordered  the  de- 
fendant's attorney  to  pay  the  costs  incurred  by 
the  plaintiff,  although  it  was  sworn  that  such  at- 
torney had  no  personal  knowledge  of  the  misde- 
scription and  insufficiency  of  the  bail.  Blundell 
v,  Blundell,  1  D.  &  R.  142;  5  B.  <fc  A.  533. 

If  an  attorney  deliver  a  particular  of  demand, 
containing  only  the  debtor  side  of  the  account,  he 
may  be  made  to  pay  the  costs  subsequently  in- 
curred  in  the  action.  Adlington  v.  AppUton,  2 
Camp.  410 — Ellenborough. 

Where  an  attorney  brought  an  action  for  his 
bill  of  costs,  and  arrested  the  defendant  for  a 
larger  sum  than  was  afterwards  found  to  be  due 
upon  taxation,  without  having  any  reasonable  or 
probable  cause  for  so  doing :— field,  that  the 
court,  in  the  exercise  of  its  jurisdiction  over  its 
officers,  would  compel  an  attorney  to  pay  costs 
under  such  circumstances.    Robinson  v.  Elsam, 

5  B.  &  A.  661.  And  see  Thwaites  v.  Piper,  4  D. 

6  R.  194. 

The  attorney  for  the  plaintiff  having  put  in  bail 
for  the  defendant,  and  having  acted  on  both  sides, 
deluding  the  parties,  and  preventing  an  interview, 
the  court  on  motion  set  aside  the  proceedings, 
I  and  made  the  attorney  pay  costs.  Berry  v.  Jenk- 
ins, 3  Bing.  423 ;  11  Moore,  307. 

Where  process  appeared  to  be  sued  out  in  the 
name  of  A.  by  B.  neither  of  whom  were  attornies 
of  the  court  out  of  which  it  was  sued,  and  B.  had 
no  authority  from  any  other  attorney  to  act  in  his 
name,  the  court  of  C.  P.  set  aside  the  proceedings, 
and  ordered  A.  and  B.  to  pay  the  costs.  Hawkins 
v.  Edwards,  4  Moore,  603. 

The  defendant,  in  putting  in  bail,misinstnicted 
the  filacer  as  to  the  Christian  name  of  one  of  two 
plaintiffs ;  the  plaintiff's  attorney  thereupon  swore 
that  there  were  no  bail  in  that  action,  and  moved 
that  the  defendant's  attorney  might  pay  debt  and 
costs  for  superseding  the  defendant;  the  conrtof 
C.  P.  discharged  the  rule  with  costs,  to  be  paid 
by  the  attorney  so  swearing.  Clarke  v.  Gorman, 
3  Taunt  492. 

Upon  an  application  under  the  stat  43  Geo.  3, 
c  46,  without  sufficient  grounds*  the  court  of  C. 
P.  in  discharging  the  rule  will  direct  the  costs  of 
the  motion  to  be  paid  by  the  defendant's  attor- 
ney. Rolfe  v.  Rogers,  and  Rogers  v.  Burgess,  4 
Taunt  191. 

The  plaintiff's  attorney,  in  a  cause  tried  at  Nisi 
Plius,  contradicted  the  testimony  given  by  one  of 


198  Liability        [ATTORNEY  AND  SOLICITOR]         o/Aitorme*. 


the  defendant's  witnesses,  who  had  sworn  that  he 
never  had  any  conversation  with  the  former  on  the 
subject  in  question,  by  stating1  positively  that  he 
had,  and  what  the  conversation  was ;  and  the  de- 
fendant's witness  was  in  consequence  committed 
for  perjury,  but  was  afterwards  discharged,  on  the 
attorney's  stating  the  next  day  that  he  might 
have  been  mistaken  in  the  person  of  the  witness 
for  that  of  his  brother,  who  greatly  resembled 
him ;  and  an  application  being  made  for  a  new 
trial  under  these  circumstances,  and  that  the 
plaintiff  or  his  attorney  should  be  ordered  to  pay 
the  costs  of  the  former  trial,  the  court  of  Exche- 
quer granted  a  rule  accordingly,  which  was  after- 
wards made  absolute,  and  the  plaintiff's  attorney 
was  ordered  to  pay  the  costs  of  the  former  trial. 
Trubody  v.  Brain,  9  Price,  76. 


(h)  Answering  Matter*  of  Affidavit*, 

An  attorney  shall  not  be  called  on  to  answer 
matters  of  an  affidavit,  charging  an  irregularity, 
but  not  a  crime,  as  the  matter  is  of  a  criminal 
nature.    Anon.  Lofft,  618. 

But  the  court  of  C.  P.  will  not  proceed  to  call 
upon  an  attorney  summarily  to  answer  the  mat- 
ters of  an  affidavit,  charging  him  with  an  indict- 
able offence;  but  will  leave  the  parties  complain- 
ing to  their  prosecution  for  such  offence.  Short 
t.  Pratt,  1  Bing.  102. 

So,  on  an  affidavit  containing  a  charge  of  con- 
spiracy.   Knight  v.  Hall,  1  Bing.  149. 

A.  being  committed  for  forgery,  the  prosecutor 
called  on  him  in  prison,  and  said  he  had  no  wish 
to  appear  against  him,  but  that  the  attorney  con- 
cerned would  proceed  unless  his  costs  were  paid, 
which  the  prosecutor  had  no  means  of  paying:  he 
then  proposed  that  A.  should  advance  the  money, 
Which  he  did;  and  it  got  into  the  hands  of  the 
prosecutor's  attorney ;  notwithstanding  this,  A. 
was  pat  on  his  trial,  and  the  prosecutor  appeared 
•gainst  him.  A-,  however,  being  acquitted,  ap- 
plied to  the  court  of  C.  P.  to  compel  the  prosecu- 
tor's attorney  to  refund  the  money,  on  an  affida- 
vit of  his  innocence  of  the  offence  charged  against 
him,  and  that  he  had  paid  the  money,  because 
from  his  knowledge  of  the  parties  he  believed 
his  life  was  then  in  danger;  but  the  court  refused 
to  interfere.    Ex  parte  Brooke*,  1  Bing.  105. 

The  court  will  not,  on  the  last  day  of  term, 
grant  a  rule  nisi  for  an  attorney  to  answer  the 
matters  of  an  affidavit,  or  hear  cause  shewn 
against  such  a  motion.  Baily  v.  Jones,  1  Chit. 
744:  8.  P.  Jacob'*  case,  4  Burr.  9502. 

Unless  it  appear  to  the  court  that,  under  the 
circumstances,  it  could  not  have  been  made  ear- 
lier.   Leader  v.  Harri*,  1  Tidd's  Prac  503. 

In  disposing  of  a  rule  nisi  obtained  on  that 
and  other  grounds,  the  court  will  not  give  an 
opinion  on  the  alleged  unreasonableness  of  an  at- 
torney's bill,  stated  as  the  sole  ground  for  sup- 
porting the  rule ;  that  being  a  proper  subject  of 
reference  to  the  master;  nor  will  they  make  such 
reference  a  part  of  the  order  for  discharging  the 
original  rule.  Peace  v.  Robert*,  M*CleI.  &  Y.  105. 

Qusare,  whether  the  affirmation  of  a  Quaker  is 
infr^iffhk  to  call  on  an  attorney  to  answer  the 


matters  of  an  affidavit?  In  re  GeUibrand,  1  D. 
<fc  R.  121. 

If  an  attorney,  required  to  answer  the  matters 
of  an  affidavit,  swear  in  his  exculpation  to  an  in- 
credible story,  the  court  will  grant  an  attachment 
against  him,  though  he  positively  deny  the  mal- 
practices imputed  to  him.  Li  re  Croisley,  6  T. 
R.701. 

An  attorney's  clerk  attending  the  court  in 
person,  upon  a  complaint  against  him  for  mal- 
practice, which  he  has  fully  answered  by  affida- 
vits, cannot  be  examined  ore  tenus  upon  oath. 
Tyson  v.  Ironmonger,  1  Wils.  30. 


(i)  Other  prof  essional  Misconduct. 

Where  an  attorney,  although  without  any  cor- 
rupt or  unworthy  motive,  prepared  a  special  case 
in  order  to  take  the  opinion  of  the  court  upon  the 
will  of  a  testator,  and  suggested  facts  which  had 
no  foundation: — Held,  mat  he  was  guitar  of  a 
contempt,  and  he  was  fined  in  301.  for  his  offence. 
Inre  Elsam,  5  D.  &  R.  389;  3  B.&  C.  597. 

It  is  a  high  misdemeanour  in  an  attorney  to 
compromise  a  criminal  charge;  therefore,  an 
attorney  was  fined  50GL,  and  suspended  six 
months,  for  taking  900Z.  from  one  who  was 
charged  with  forgery,  to  let  him  out  of  the  cus- 
tody of  a  tipstaff.  Rex  v.  Vaughan,  1  Wik.991. 

A  plaintiff's  attorney  was  compelled  to  refund 
the  costs  of  a  bill  of  Middlesex,  where  it  appeared 
that  no  precipe  or  warrant  to  prosecute  had  been 
filed  in  the  office.  Wadtoorth  v.  Allen,  1  Out 
186.    And  see  1  Chit  651. 

Where  an  attorney  bad  wholly  prepared  and 
signed  a  bond  to  pay  money  to  his  client  upon  a 
wrong  stamp,  he  was  compelled  upon  motion  to 
put  a  proper  stamp  upon  it;  but,  though  the 
only  subscribing  witness  was  his  own  servant,  at 
the  time  of  the  execution,  the  court  refused  to 
compel  him  to  admit  the  execution  of  the  bond, 
he  swearing  that  he  did  not  then  know  when 
such  witness  resided.  GhoilUam  v.  Hansel;  9 
Smith,  155. 


4.  For  Negligence. 

(a)  Conduct  of  Cause*. 

Error  of  Judgment] — An  attorney  is  not  liable 
for  the  consequence  of  a  mistake  in  a  point  of 
law,  upon  which  a  reasonable  doubt  may  be  en- 
tertained.   Kemp  v.  Burt,  1  Nov.  &  M.  963. 

Nor  is  he  to  lose  the  amount  of  his  bill,  on 
account  of  any  error  in  the  execution  of  his  duty 
which  a  cautious  man  might  fall  into;  but  if  the 
charges  contained  in  his  bill  are  brought  upon 
his  client  by  his  inadvertence,  he  cannot  recover 
them  in  an  action.  Montrion  v.  Jefery,  9  CI  & 
P.  113 ;  R.  &  M.  317— Abbott 

An  attorney,  with  the  advice  of  counsel,  pro- 
duced, in  an  action  against  J.  B.  for  negligence 
in  the  conduct  of  the  plaintiff's  defence  to  an- 
other action,  the  prothonotary's  book  to  prove  aa 
allegation  "  that  in  consequence  of  the  negligence 
of  J.  B.,  judgment  by  default  had  been  signed, 
and  such  further  proceedings  had,  that  final  judg- 


Liability  [ATTORNEY  AND  SOLICITOR]  Negligence.      193 


meat  wis  afterwards  signed,  and  execution  is- 
sued;*1 whereupon  plamtiff  was  nonsuited  for  not 
producing  the  record  of  that  judgment,  or  a  pro- 
per copy : — Held,  that  this  was  not  such  negli- 
gence as  rendered  the  attorney  liable  to  an  action. 
Godefroy  v.  Dalton,  6  Bing.  460;  4  M.  &.  P.  149. 

General  Want  of  Attentum.)—WheTethep\hm- 
tiff  employed  the  defendants  to  conduct  an  ac- 
tion of  ejectment  for  the  recovery  of  premises 
forfeited  to  him  by  the  tenant's  breach  of  cove- 
nant to  repair,  and  it  was  referred  to  an  arbitra- 
tor, who  was  to  decide  what  repairs  were  neces- 
sary, but  the  defendants  neglected  to  attend  him, 
whereby  the  plaintiff  was  obliged  to  pay  the  de- 
fendants* costs  incurred  in  the  ejectment,  instead 
of  the  tenant : — Held,  that  an  action  was  main- 
tainable, and  that  it  was  not  necessary  to  produce 
the  lease  on  which  the  ejectment  was  brought 
SwenruU  v.  Ellis,  8  Moore,  340;  1  Bing.  347. 

Where  plaintiff's  attorney  suffered  a  cause  to 
be  called  on  for  trial,  without  having  ascertained 
whether  a  material  witness,  whom  the  plaintiff 
had  undertaken  to  bring  into  court,  had  arrived, 
in  consequence  of  which  he  was  nonsuited : — 
Held,  that  in  an  action  against  such  attorney  for 
negligence,  it  was  rightly  left  to  the  jury  to  de- 
termine whether  he  had  used  reasonable  care  in 
conducting  the  cause,  and  they  having  found  that 
he  had  not,  the  court  refused  to  disturb  the  ver- 
dict. Reeee  v.  Rigby,  4  B.  &,  A.  202.  And  see 
J»  re  Jones,  1  Chit  651 ;  and  Dax  v.  Ward,  1 
109. 


An  attorney  in  a  cause  is  not  answerable  for 
the  absence,  neglect,  or  want  of  attention  in  the 
counsel  engaged  in  it  Lounry  v.  Guilford,  5  C. 
dt  P.  234— Taunton. 

Rule  for  new  trial  afterwards  made  absolute. 
Jet 

If  a  cause,  which  is  meant  to  be  defended,  be 
called  on,  and  tried  as  an  undefended  cause,  in 
consequence  of  the  defendant's  attorney  neglect- 
ing to  deliver  his  briefs,  the  court  of  C.  P.  will 
grant  a  new  trial,  compelling  the  defendant's  at- 
torney to  pay  the  costs  as  between  attorney  and 
client  out  of  his  own  pocket  De  Roufigny  v. 
PemU,  3  Taunt  484. 

A  dispute  between  A.  Bn  a  married  woman, 
and  C.  Dn  was  referred  to  arbitration.  After  the 
reference  had  proceeded  some  time,  an  additional 
m***~r  was  submitted  by  the  attornies  for  the 
•mid  parties.  C  D.'s  attorney  signed  the  sub- 
mission in  his  presence.  A.  BVs  attornies  signed 
in  the  presence  of  C  D.'s  attorney,  but  without 
any  authority  from  their  client;  the  award  was 
alterwads  set  aside,  and  C  D.'s  attorney  sued 
faun  for  the  expenses  of  the  arbitration:— -Held, 
that  in  not  requiring  to  see  the  authority  of 
A.  BVs  attornies,  he  had  not  been  guilty  of  such 
negligence  as  would  prevent  his  recovering  the 
amount  of  his  bilL  Edward*  v.  Cooper,  3C& 
P.  377— Park- 
in case  against  an  attorney,  for  filing  a  bill  in 
without  any  authority  from,  and  with- 
the  knowledge  of;  the  plaintiff  which  was  af- 
dismissed  with  costs,  which  the  plaintiff 
obliged  to  pay;  the  venue  may  be  laid  either 
i.  2  a 


in  the  county  where  the  court  of  Chancery  is 
held,  or  the  county  where  he  actually  paid  the 
money,    Lyde  v.  Rodd  (in  error),  1  Bro.  P.>C.  60. 

Letting  Judgment  go  by  Default.] — The  defend- 
ant,  an  attorney,  was  sued  for  negligence  in  al- 
lowing judgment  to  go  by  default,  in  on  action 
which  the  plaintiff  had  retained  him  to  defend; 
the  negligence  being  proved : — Held,  it  was  for 
the  attorney  to  defend  himself  by  shewing,  if  he 
could,  that  the  plaintiff  hod  no  defence  in  that 
action,  and  not  for  the  plaintiff  to  begin  by  shew- 
ing he  had  a  food  defence,  and  so  had  been  da- 
maged by  the  judgment  by  default  Godefroy  v. 
Jay,  7  Bing.  413 ;  5  M.  &  P.  284 

It  was  the  duty  of  the  defendant  to  have  plead- 
ed the  general  issue,  and  not  to  have  suffered 
judgment  to  go  by  default    Id. 

It  seems  that  an  action  against  an  attorney  for 
negligence  is  maintainable  without  proof  of  spe- 
cial damage.    Id. 

The  plaintiff  declared  against  an  attorney,  for 
negligence  in  not  causing  an  application  to  be 
made  to  the  court  to  set  aside  proceedings  in  an 
action  brought  against  him,  on  the  ground  that 
he  had  never  been  served  with  process ;  in  conse- 
quence whereof  judgment  was  signed  against 
him  by  default,  and  afterwards  final  judgment 
was  sued  out,  and  execution  issued  thereon  :•— 
Held,  that  it  was  incumbent  on  the  plaintiff  to 
produce  an  examined  copy  of  the  record,  to  prove 
both  the  judgments ;  and  that  proof  of  the  entry 
of  the  judgment  by  default,  in  the  prothono- 
taries'  book,  and  the  inquisition  with  the  pro- 
thonotaries'  allocatur,  were  not  sufficient  evi- 
dence of  such  judgment  Godefroy  v.  Jay,  1  M. 
&  P.  236 ;  3  C.  &  P.  192.  And  see  Godefroy  v. 
Dalton,  6  Bing.  460 ;  4  M.  dt  P.  149. 

Semble,  that  the  judgments  are  the  gist  of  the 
action,  and  not  merely  special  damage.    Id. 


Am  to  Prise**™.}— Neglecting  to  charge  a  de- 
fendant in  execution  within  time,  will  subject  the 
attorney  to  an  action.  Pitt  v.  Yalden,  4  Burr. 
2060. 

Though  it  appear  to  be  rather  want  of  judg- 
ment than  negligence.  Russell  v.  Palmer,  9 
Wils.325. 

The  two  terms  allowed  by  the  rule  of  court, 
T.  T.  26  Geo.  3,  for  charging  a  prisoner  in  exe- 
cution, must  be  computed  from  the  date  of  the 
notice  of  surrender.  Therefore,  in  case  against 
an  attorney  for  negligence,  where  plaintiff  had 
recovered  a  judgment  against  A^  who  surren- 
dered in  discharge  of  his  bail  on  the  day  before 
the  essoin  day  of  E.  T.,  and  gave  notice  thereof 
two  days  afterwards,  and,  not  being  charged  in 
execution  during  E.  T.,  was  discharged  in  T.  T. : 
—-Held,  that  the  action  was  not  maintainable ; 
first,  because  A*  was  improperly  discharged;  and 
second,  because  the  meaning  of  the  rule  of  court 
is  doubtful  Letter  v.EHiott,  5  D.&R.  635;  3 
B.&C.  738. 

In  an  action  against  the  defendant  for  negli- 
gence as  an  attorney,  in  not  prosecuting  a  debtor 
of  the  plaintiff's  to  judgment,  the  return  of  the 
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writ  on  which  the  debtor  was  arrested  being  laid 
to  be  in  the  25th  year,  &c~,  and  the  writ  itself 
appearing  to  have  been  returnable  in  the  24th 
year,  &c. ;  this  was  held  to  be  a  fatal  variance, 
even  though  the  daj  of  the  return  was  alleged  in 
the  declaration  under  a  videlicet  Green  v.  .Ben- 
nett, 1  T.  R.  656. 

In  an  action  against  an  attorney  for  suffering 
a  debtor,  in  custody  at  the  suit  of  the  plaintiff  to 
be  superseded,  proof  that  such  debtor  was  a  mar- 
ried woman  destroys  the  action,  when  the  decla- 
ration states  that  she  was  indebted.  Lee  v.  Ayrton, 
Peake,  119 — Kenyon. 

(b)  Investigation  of  Titles. 

Where  an  attorney  acts  for  a  client,  who  ad- 
vances money  on  the  security  of  a  legacy  given 
to  the  borrower  under  a  will,  he  is  not  warranted 
in  relying  upon  a  partial  extract  from  the  will,  it 
is  his  duty  to  examine  the  will  itself  Wilson  v. 
Tucker,  3  Stark.  154;  D.  &R.  N.  P.  O,  30— 
Abbott 

But  it  seems  that  his  duty  is  not  so  strict,  but 
that  if  he  be  lulled  by  the  assurance  of  his  client 
into  a  persuasion  that  the  security  on  which  such 
client  proposes  to  advance  the  money  is  good,  so  as 
to  abate  his  vigilance  in  the  inquiry  into  its  va- 
lidity, his  liability  for  negligence  is  discharged. 
Id. 

Hie  executrix  of  an  attorney  is  liable  in  an  ac- 
tion on  the  case  for  negligence  of  her  testator,  in 
not  making  due  inquiry  into  the  validity  of  a  se- 
curity upon  which  his  client  proposed  to  advance 
money.    Id. 

*  Where  the  plaintiff,  as  administrator,  declared 
in  assumpsit  that  the  intestate  had  retained  the 
defendant  as  his  attorney,  to  investigate  and  pro- 
cure a  good  title  of  an  estate  about  to  be  con- 
veyed to  the  intestate  as  purchaser ;  and  assigned 
for  breach  that  he  did  not  do  so,  but  accepted  a 
bad  and  defective  title  in  the  lifetime  of  the  latter, 
whereby  his  personal  estate  was  much  injured: — 
Held,  on  demurrer  to  the  declaration,  that  the 
action  was  well  brought,  although  it  was  objected, 
first,  that  though  it  was  framed  in  contract,  it  was 
in  substance  a  tort,  arising  from  a  neglect  of  duty 
by  the  defendant ;  secondly,  that  the  heir  should 
have  sued,  and  not  the  administrator,  as  it  was  a 
contract  which  ran  with  the  land ;  and  lastly,  that 
it  was  not  alleged  in  the  declaration  that  the  de- 
fendant undertook  to  ascertain  and  procure  a  good 
title  in  his  professional  character  as  an  attorney ; 
for,  by  the  demurrer,  the  defendant  admitted  the 
promise  to  the  intestate,  as  well  as  the  allegation 
that  the  injury  accrued  to  his  personal  estate  dur- 
ing his  lifetime ;  and  it  must  be  implied  that  he 
was  bound  to  fulfil  his  duty  as  an  attorney,  it  be- 
ing alleged  that  the  intestate  employed  him  as 
such.  Knights  v.  Quarles,  4  Moore,  532;  2  B. 
AlR  102. 

Semble,  an  attorney  ought  himself  to  peruse  a 
title  on  the  part  of  his  client,  before  he  sends  it 
for  counsel's  opinion.  Drax  v.  Scroops,  1  DowL 
P.  C.  69 ;  2  B.  Al  AdoL  581. 

Where  the  attorney  of  the  vendee  of  an  estate 
was  employed  to  investigate  the  title  thereto,  and, 


in  taking  the  opinion  of  counsel  thereon,  pmitted 
to  state  m  the  case  certain  deeds  materially  af- 
fecting the  title;  and  upon  the  feith  of  the  opin- 
ion given  (which  would  have  been  different,  had 
all  the  deeds  been  stated),  the  vendee  concluded 
the  purchase,  but  was  afterwards  damnified  by 
finding  that  the  title  was  imperfect: — Held,  that 
the  attorney  was  liable  to  him  in  an  action  of 
negligence.  Ireson  v.  Peatman,  5D.&.R.  687 ; 
3B.1C.  799. 

In  an  action  against  an  attorney  for  non-fea- 
sance, in  not  looking  properly  into  a  title,  it  is 
sufficient  to  state  that  he  was  retained  as  an  at- 
torney, without  stating  the  consideration.  If  di- 
ligence would  have  been  ineffectual,  the  defend- 
ant must  prove  it ;  and  if  the  declaration  state 
that  the  defendant  was  an  attorney  of  a  particular 
court,  the  plaintiff  must  prove  it,  though  the  de- 
fendant put  in  his  plea  as  such.  Bourne  v.  Diggles, 
2  Chit  311. 

If  the  declaration  state  that  the  plaintiff  re- 
tained the  defendant,  an  attorney,  to  see  if  a  cer- 
tain security  was  good,  and  that  he  accepted  the 
retainer,  and  neglected  his  duty,  and  represented 
the  security  to  be  good;  and  that  the  plaintiff 
advanced  his  money,  and  that  the  security  was 
bad,  by  means  of  which  the  plaintiff  lost  the  in- 
terest, it  is  sufficient  Howell  v.  Young,  5  B.  & 
C.  259;  2C.  &P.238. 


(e)  Annuities  and  Fines. 

Preparing  Annuity  Securities.] — An  attorney 
employed  to  purchase  and  prepare  the  assign- 
ment of  an  annuity,  before  the  decisions  holding 
that  the  trusts  in  the  annuity  deeds  must  be  par- 
ticularly set  forth  in  the  memorial,  is  not  liable 
for  negligence  in  not  having  pointed  out  to  his 
employer  that  the  annuity  purchased  was  void, 
because  the  memorial  omitted  particularly  to 
Bpecify  the  trusts  of  the  annuity  deeds.  Babe  v. 
ChanalesSt  3.  Camp.  17 — Ellenborough:  &  P. 
Compton  v.  ChawUess,  cited  3  Camp.  19. 

Where  an  annuity  has  been  made  void  by  reason 
of  a  defect  in  the  memorial,  and  the  attorney  who 
prepared  the  conveyances  is  sued  by  the  grantee 
for  negligence,  and  a  verdict  recovered  against 
him  to  the  amount  of  the  consideration  money 
paid  for  the  same,  which  he  pays,  he  cannot  re- 
cover it  over  against  the  grantor  in  an  action  of 
assumpsit    Burdon  v.  Webb,  2  Esp.  527 — Ken. 

A  count  in  assumpsit  stated  that  plaintiff  having 
retained  defendant,  at  his  request,  to  lay  out  700*1 
in  the  purchase  of  an  annuity,  the  defendant 
promised  to  lay  it  out  securely ;  that  plaintiff  de- 
livered the  money  to  him  for  that  purpose ;  and 
that  defendant  laid  it  out  insecurely : — Held, 
after  verdict,  that  the  consideration  for  the  de- 
fendant's promise  was  sufficiently  stated.  White- 
head v.  Oreetham,  2  Bing.  464;  M«OeI  &  Y. 
205;  10  Moore,  183. 

A  count  in  assumpsit  against  an  attorney  for 
negligence,  stating  "that,  in  consideration  thai 
plaintiff  would  retain  defendant  in  investing 
money  in  the  purchase  of  an  annuity,  defendant 
undertook  to  perform  his  duty  in  the  premises; 
that  plaintiff  did  retain  defendant  for  the  purpose 
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aforesaid;  yet  defendant  did  not  performing  doty 
in  the  premises,  bat  invested  the  money  in  secu- 
rity of  no  value,  by  reason  of  which  premises 
plaintiff  lost  the  money:" — Held,  on  motion  in 
arrest  of  judgment,  that  the  count  was  bad,  be- 
cause it  did  not  state  that  any  reward  was  to  be 
paid  to  the  defendant,  or  that  he  was  employed 
in  any  particular  character,  so  as  to  make  him 
responsible  for  taking  bad  security,  although  not 
guilty  of  negligence  or  dishonesty.  Dartnall  v. 
Howard,  6D.&R.  438;  4R&.C.  345. 

In  an  action  against  an  attorney  for  negligence 
in  the  purchase  of  an  annuity,  the  party  who  ap- 
pears to  be  the  grantor  on  the  free  of  the  deed, 
is  a  competent  witness  to  prove  it  to  be  a  forgery, 
as  he  could  in  no  case  avail  himself  of  the  ver- 
dict   Jnutfer  v.  JGn£,  4  B.  &  A.  209. 

Levying  Fines.] — If  a  sum  of  money  be  paid 
to  an  attorney  for  the  purpose  of  levying  a  fine, 
and  he  neglect  to  do  so,  whereby  the  party  is  put 
to  the  expense  of  levying  another,  the  Court  of 
C  P.  will  not  order  such  sum  to  be  repaid  by 
the  attorney,  as  his  bill  might  have  been  taxed 
when  it  was  discovered  that  the  fine  had  not  been 
passed;  and  they  left  the  party  to  his  remedy  by 
action.    J*  re  Lawrence,  2  Moore,  665. 

But  if  an  attorney  mislays  the  papers  of  a  fine, 
and  does  not  complete  it,  the  court  will,  if  all  the 
parties  be  alive,  direct  a  new  one  at  the  expense 
of  the  attorney.  Stone  v.  Stone,  4  Taunt  601. 
And  tee  Qruggenv.  Waite,  4  Taunt  881 :  S.P. 
Undo  v. ,  5  Taunt  305. 

(<i)  Client's  Money. 

If  an  attorney  pay  into  his  bankers9  hands 
money  of  his  client's,  mixing  it  with  his  own, 
and  the  bankers  fail,  the  attorney  is  liable  to 
make  good  the  loss.  Robinson  v.  Ward,  2  C. 
&  P.  59 ;  R-  &  M.  274— Abbott 

A  solicitor  in  a  cause,  who  improperly  assumes 
the  character  of  receiver,  is  responsible  for  rents 
lost  by  his  neglect  Wood  v.  Wood,  4  Russ.  558. 

(e)  How  made  answerable. 

The  Court  of  K.  B.  will  not  interfere  on  mo- 
tion against  an  attorney,  for  negligence  in  the 
discharge  of  his  professional  duty,  if  there  be  no 
fraud;  and,  therefore,  where  an  attorney,' who 
was  retained  to  defend  an  action,  allowed  judg- 
ment to  go  by  default,  and  afterwards  desired 
his  client  not  to  attend  to  endeavour  to  mitigate 
the  damages,  because  the  proceedings  might  be 
act  aside  for  irregularity,  when  in  fact  they  could 
not;  and,  in  the  end,  execution  was  sued  out, 
and  the  client  paid  the  sum  claimed  and  costs: — 
Held,  that  the  only  remedy  against  the  attorney 
by  action,  in  re  Jones,  1  Chit  651.  And 
1  Chit  186. 


The  court  will  not  make  an  order  for  an  at- 
torney to  pay  the  debt  and  costs,  upon  a  sug- 
«tion  of  negligence,  unless  something  corrupt 
■hewn.    Anon.  Lofft,  545. 

Nor  will  they,  upon  motion,  compel  an  attor- 
__  %  who  has  made  a  fatal  mistake,  to  indemnify 
him  ctient    Barker  v.  Butler,  3  W.  Black.  780. 


Where  bail  call  together  upon  an  attorney, 
and  employ  him  to  surrender  their  principal, 
one  of  them  cannot  afterwards  maintain  a  sepa- 
rate action  against  the  attorney  for  neglecting  to 
effect  the  render  pursuant  to  his  undertaking. 
Hill  v.  Tucker,  1  Taunt  7. 

(/)  When  a  Defence  to  Action. 

Negligence  in  the  conduct  of  a  cause  cannot 
be  set  up  as  a  defence  to  an  action  on  the  attor- 
ney's bilL     Templer  v.  MLachlan,  2  N.  R.  136. 

Nor  that  he  had  neglected  to  follow  the  in- 
structions of  his  client  Johnston  v.  Alston,  1 
Camp.  176* — Ellenborough. 

So,  it  is  no  defence  in  such  an  action,  that  the 
defendant  has  derived  no  benefit  from  the  suit, 
where  the  failure  does  not  result  wholly  from  the 
plaintiff's  negligence,  but  partly  from  accident 
Dax  t.  Ward,  1  Stark.  409— Ellenborough. 

Nor  that  the  items  in  the  bill  were  for  suing 
out  a  commission  of  bankruptcy,  under  a  misre- 
presentation of  the  plaintiff,  that  it  would  operate 
m  the  Isle  of  Man,  and  that  it  had  been  wholly 
fruitless.  Paamore  v.  Btrnse,  2  Stark.  59 — Ellen- 
borough. 

An  attorney  cannot  charge  for  work  which  is 
useless  towards  accomplishing  the  object  his 
client  has  in  view,  although  performed  through 
inadvertence  or  inexperience,  and  not  with  the 
design  of  imposing  on  the  client  Hill  v.  Pea- 
tkerstonhaugk,  7  Bmg.  569;  5  M.  &  P.  541. 

In  considering  an  attorney's  bill,  the  jury 
may  discard  an  item  for  work  entirely  useless ; 
though,  upon  an  item  partly  useless,  or  in  re- 
spect of  which  there  has  been  any  negligence, 
the  client's  remedy  is  only  by  a  cross  action. 
Shav>  v.  Arden,  9  Bing.287;  2  M.&  Scott, 341; 
1  Dowl.  P.  C.  705. 

5.  7b  Action  of  Trespass. 

An  attorney  is  not  liable  with  his  client  in  a 
joint  action  of  trespass,  unless  it  can  be  proved 
that  he  has  gone  beyond  the  strict  line  of  his 
duty.  Sedleyv.Sutherland,3Esp.202^Kenjon: 
S.  P.  Carrett  v.  Smallpage,  9  East,  330. 

But  trespass  for  false  imprisonment  lies  as 
well  against  an  attorney  as  against  his  client, 
who  sues  out  at  the  suit  of  his  client  an  illegal 
writ  of  capias  ad  satisfaciendum  against  a  defend- 
ant, and  causes  such  defendant  to  be  imprisoned 
thereon.  Barker  v.  Braham,  3  Wils.  368;  2  W. 
Black- 86a 

And  where  a  defendant,  on  being  taken  in  ex- 
ecution under  a  writ  of  ca.  sa~,  tendered  the  debt 
and  costs  to  the  plaintiff's  attorney,  and  required 
him  to  sign  his  discharge,  which  he  refused  to  do 
until  he  had  paid  an  independent  collateral  de- 
mand for  costs : — Held,  that  the  plaintiff  and  his 
attorney  were  liable  to  an  action  on  the  case  for 
such  refusal  Croxer  v.  Pilling, 6  D.&R.129; 
4  B.  ol  C.  26. 

Where  an  attorney,  at  the  instance  of  a  cre- 
ditor, sued  out  process  against  a  debtor  in  the 
county  court,  and  the  attorney's  agent,  after  the 
J  debt  and  costs  had  been  paid,  but  in  ignorance 
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of  that  fact,  signed  judgment  and  sued  out  ex- 
ecution,  and  levied  upon  the  debtor's  goods 
though  he  had  never  appeared : — Held,  that  both 
the  creditor  and  his  attorney  were  liable  to  the 
debtor  in  an  action  of  trespass.  Bates  v.  Pitting, 
9D.&R.44;  6B.feC.3a 

A.  placed  money  in  the  hands  of  his  attorney 
to  invest  for  him,  giving  the  attorney  an  un- 
limited authority  to  do  what  was  best ;  the  attor- 
ney advanced  the  money  to  B.  on  mortgage,  but 
discovering  that  the  security  was  bad,  the  attor- 
ney sued  out  a  bailable  writ  m  A»'s  name  against 
the  borrower  for  the  amount,  without  the  know- 
ledge of  A : — Held,  that  B.  could  not  maintain 
an  action  against  the  attorney  for  arresting  him 
without  the  authority  of  A.,  if  the  attorney  acted 
bona  fide,  and  A.  afterwards  approved  of  what  he 
had  done.  Anderson  v.  Watson,  3C.&P.  214 
— Vaughan. 

A  defendant,  on  whose  application  a  judgment 
has  been  Bet  aside  for  irregularity  in  practice, 
without  costs,  cannot  recover  such  costs  as 
damages  in  an  action  for  trespass  against  the 
plaintiff's  attorney,  for  taking  his  goods  under 
colour  of  the  judgment  Loton  v.  Vevereux,  3 
B.  &.  AdoL  343. 


IX.  Bill  of  Costs. 

1.  Signing  and  Delivery. 

(a)  Statutes. 

By  3  Jac.  1,  c.  7,  s.  1,  attomies  and  solicitors 

are  to  give  a  true  bill  to  their  clients  of  all  charges 

concerning  suits,  subscribed  with  their  hands  and 

names. 

By  2  Geo.  2,  c  23,  s.  23,  no  attorney  or  soli- 
citor shall  commence  or  maintain  any  action  or 
suit  for  the  recovery  of  any  fees,  charges,  or  die* 
bursements,  at  law  or  in  equity,  until  the  expira- 
tion of  one  month  or  more  after  he  shall  have  de- 
livered unto  the  party  charged  therewith,  or  left 
for  him  at  his  dwelling-house,  or  last  place  of 
abode,  a  bill  of  such  fees,  charges,  and  disburse- 
ments, subscribed  with  the  proper  hand  of  such 
attorney  or  solicitor. 

If  an  attorney  does  business  of  a  taxable  nature, 
and  other  business  clearly  not  so,  he  is  bound  to 
include  the  whole  in  one  bill,  which  is  taxable; 
and  he  cannot  bring  an  action  for  the  non-tax- 
able business  alone,  but  must  deliver  his  whole 
bill  under  the  statute.  Thwaites  v.  Mackerson, 
3  C.  ct  P.  341 ;  M.  &  M.  199— Tenterden:  S.  P. 
Benton  v.  Oarcia,  3  Esp.  149. 

Even  for  costs  out  of  pocket  Miller  v.  2W- 
ers,  Peake,  102 — Kenyan. 

But  when  there  are  matters  in  the  bill  which 
have  no  relation  to  business  as  an  attorney, — as 
money  advanced  to  the  defendant, — the  master 
upon  reference  to  him  should  strike  those  items 
out,  and  proceed  to  tax  the  rest  Wardle  v. 
Nicholson,  1  Nev.  &  M.  355. 

And  the  attorney  is  entitled  to  recover  the  mo- 
ney lent,  without  reference  to  his  business  of  at- 
torney.   Mowbray  v.  Fleming,  11  East,  5285. 

In  an  action  on  an  attorney's  bill,  it  is  suffi- 
cient to  bring  the  bill  within  the  statute,  that 


some  of  the  items  upon  the  face  of  it  are  of  such 
a  nature  as  to  shew  that  a  cause  must  have  been 
depending  in  some  court ;  and  it  is  not  necessary 
to  prove,  aliunde,  that  there  was  a  cause  depend- 
ing. Watt  v.  Collins,2C.6L  P.  71;  R.  &  M. 
284— Best 

The  month  required  by  the  statute  is  a  lunar 
month.    Hard  v.  Leach,  5  Esp.  168 — EUenb. 

The  clause  of  3  Jac.  1,  c  7,  s.  1,  requiring  at- 
tomies to  deliver  a  bill  to  their  clients  before 
charging  them  with  any  of  the  M  fees  or  charges*" 
in  the  act  mentioned,  is  to  be  confined  to  busi- 
ness done  in  the  king's  courts  of  record  at  West- 
minster. Reynal  v.  Smith,  2  B.  &  AdoL  469 ;  1 
M.  &,  Rob.  85;  1  Dowl.P.  C.  334. 

(b)  Aems  of  Charge. 

[If  there  be  any  items  which  are  taxable %a 
delivered  is  required;  and  therefore  the 
sions  may  be  considered  as  synonymous.] 

If  any  part  of  an  attorney's  bill  be  for 
done  in  K.  B.,  the  bill  must  be  signed  and  de- 
livered a  month  before  an  action  can  be  brought 
upon  it,  even  though  some  of  the  items  be  for 
business  not  taxable.  Winter  v.  Payne,  6T.K. 
645. 

So  in  C.  P.  HUlv.  Humphreys,  2B.&P. 
343;  3  Esp.  254. 

In  that  court,  even  though  such  items 
not  at  all  connected  with  the  plaintiff's 
sional  capacity.    Id. 

And  if  the  attorney  fail  as  to  those  items  which 
are  taxable,  for  want  of  regularity  in  the  delivery 
of  the  bill,  he  must  fail  altogether.    Id. 

So  of  a  solicitor's  hilL    Margerum  v. 
ford,  3  Bra  C.  C.  233. 

Obtaining  a  bankrupt's  certificate  is 
done  in  a  court,  and  a  bill  for  such  business 
must  be  signed  and  delivered.    Collins  v.  Nickel 
son,  2  Taunt  321 ;  1  Rose,  119. 

For  obtaining  a  chancellor's  signature  was 
considered  as  business  done  in  court    Id\ 

But  a  bill  for  business  done  under  a  commis- 
sion of  bankruptcy  need  not  Hamilton  v.  Jbset, 
4  M.  &  P.  868:  S.  C.  nom.  Hamilton  v.  Pitt,  7 
Bing.232;  1  Dowl.  P.  C.  209 :  &  P.  Crowder  v. 
Davies,3Y.&J.433;FincheUv.How,1lC9inpXl& 

Nor  where  the  charges  are  for  drawing  an 
affidavit  of  a  petitioning  creditor's  debt  and  bond 
to  the  chancellor,  in  order  to  obtain  a  commis- 
sion of  bankrupt,  where  the  affidavit  was  never 
sworn,  nor  the  commission  issued.  Burton  v. 
Chatterton,  3  B.  &  A.  486;  2  Stark.  522. 

Quaere,  whether  a  bill  for  business  done  in 
suing  out  and  prosecuting  a  commission  of  lunacy 
is  taxable,  as  for  charges  m  law  or  equity.  Jones 
v.  Bywater,  2  Tyr.  402;  2  C.  &,  J.  37;  1  DowL 
P.  C.  557. 

A  solicitor's  hill  for  obtaining  an  act  of  parlia- 
ment is  not  taxable.  Ex  parte  Wheeler,  3  Yes. 
&B.21:  S.P.  Williams  v.  Odell,  4  Price,  279. 

A  solicitor's  bill  in  the  house  of  lords  is  only 
taxable  through  the  recognizance.    Jo*. 

But  there  is  a  distinction  between  costs  of  *m 
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appeal  before  the  House  of  Lords,  and  of  solicit- 
ing a  bill ;  the  former  being  a  proceeding  in  a 
court  of  law,  the  bill  is  taxable.    Id. 

Charges  for  proceedings  before  the  Lord  Chan- 
cellor ai  exercising  visitatorial  power  upon  a 
royal  foundation  are  not  taxable.  Ex  parte 
/faun,  9  Ves.  jnn.  547. 

A  bill  for  business  done  in  the  county  court  is 
taxable.  WardU  v.  Nicholson,  1  Nev.  At  M.355. 

Toe  preparing  of  a  replevin  bond  is  business 
done  in  the  county  court.    Id, 

But  a  bill  for  business  done  in  the  Middlesex 
court  of  requests  is  not  Becke  v.  Well*,  1  C.  At 
M,  75. 

A  charge  for  business  done  at  the  quarter  ses- 
sions is.  Sylvester  v.  Webster,  9  Bing.  388;  2 
M.  At  Scott,  506;  1  DowLP.C.  708:  &  P.  Clark 
y.  Donovan,  5  T.  R.  694;  1  Esp.  137.  And  see 
Ex  parte  Williams,  4  T.  R.  496. 

So,  prosecuting  an  extent  Rexv.CoUingridge, 

3  Price,  280:  &  P.  Rex  v.  Partridge,  1  Tidd's 
Prac.330. 

So,  fees  for  holding  a  court-leet  as  steward  of 
a  manor.  Lethbridgt  v.  Luxmore,  1 D.  At  R.  511 : 
&  C.  nam.  Laxmore  v.  Lethbridge,5  B.At A. 398. 

So,  for  procuring  the  discharge  of  an  insolvent 
debtor.    Smith  v.  Wattleworth,  6  D.  At  R  510 ; 

4  B.  At  C  364;  1  C.  At  P.  615. 

But  attending  upon  and  concerting  measures 
with  the  attorney  of  the  opposing  creditor  to  re- 
sist the  discharge  of  an  insolvent,  is  not  taxable 
business.  Crewder  v.  Dames,  3  Y.  At  J.  433. 

Preparing  a  warrant  of  attorney  is  a  taxable 
item.  Sandom  v.  Bourne,  4  Camp.  68 — Ellen- 
borough.  S.  P.  James  v.  Child,  2  Tyr.  732;  Wil- 
som  v.  Gutteridge,  4  D.  At R  736;  3 B.  At  C.  157. 

Even  although  the  instrument  have  not  been 
executed.  Weld  v.  Crawford,  2  Stark.  538— Ab. 

So,  drawing  an  affidavit  of  debt,  and  getting 
it  sworn.    Winter  v.  Payne,  6  T.  R.  645. 

A  dedimus  potestatem,  charged  in  an  attor- 
ney's bUl,  is  a  sufficient  item  to  enable  the  court 
of  C.  P.  to  refer  the  bill  for  taxation,  though,  with 
this  exception,  it  be  entirely  for  conveyancing. 
Export*  Prukett,  1  N.  R266. 

A  charge  for  searching  whether  satisfaction  of 
a  judgment  was  entered,  or  whether  an  issue  was 
entered,  win  not  constitute  an  attorney's  bill  a 
f«™Ki»  bill,  so  as  to  make  it  necessary  to  deliver 
it  regularly  signed  before  the  action  brought 
Fenton  v.  Csirea,  2  C.  AY  P.  45;  R  At  M.  262— 
Abbott 

A  charge  in  an  attorney's  bill  for  attending  at 
a  lock-up  house  and  obtaining  defendant's  re- 
lease, and  filling  up  the  bail-bond,  is  a  taxable 
charge.  Feame  v.  Wilson,  6  B.  At  C.  86 ;  9  D. 
*  R.  157. 

So,  charges  by  an  attorney  for  attending  the 
defendant  and  advising  him,  he  having  been 
served  with  a  writ  after  paying  the  amount  of 
the  debt;  and  attending  him,  and  advising  on  an 
action  that  had  been  brought  against  him,  are 
taxable  items.  Smith  v.  fiylor,  5  At  At  P.  66  ; 
7  Bing.  259 ;  1  DowL  P.  C.  212. 


So,  a  sum  advanced  by  the  attorney  to  the  de- 
fendant to  discharge  the  debt  and  costs  of  an  ac- 
tion, is  a  disbursement  within  the  statute.    Id. 

A.,  an  attorney,  at  the  request  of  B.,  who  was 
in  custody  for  debt  in  an  action  in  which  A.  had 
not  been  concerned,  gave  an  undertaking  for  the 
debt  and  costs,  which  he  accordingly  paid  to  the 
plaintiff's  attorney,  without  having  the  costs 
taxed : — Held,  that  this  was  not  a  disbursement 
by  An  as  an  attorney,  within  the  meaning  of  the 
statute.  Proihero  v.  Thomas,  1  Marsh.  539 ;  6 
Taunt  196. 

u  Attending  A.  and  B.,  the  proposed  bail  of  the 
defendant,  and  examining  them  as  to  their  com- 
petency to  justify ;  attending  the  plaintiff  in  seve- 
ral actions  commenced  against  the  defendant, 
and  arranging  with  him  to  take  cognovits  there- 
in," are  taxable  items.  Watt  v.  Couins,  R.  At  M. 
284;  2  C.  At  P.  71— Best 


(c)  hi  what  Cases. 

By  12  Geo.  2,  c  13,  s.  5,  it  is  provided,  that 
the  stat.  2  Geo,  2,  c.  23,  is  not  to  extend  to  bills 
due  from  one  attorney  or  solicitor  to  another  attor- 
ney or  solicitor,  or  clerk  in  court. 

One  attorney,  as  agent  for  another  in  the 
country,  has  no  occasion  to  deliver  his  bill  signed 
before  he  brings  his  action.  Bridges  v.  Francis, 
Peake,  1 — Kenyon :  S.  P.  Nelson  v.  Garforth,  1 
Esp.  221 ;  Jones  v.  Price,  Pcake,  2,  n.  And  see 
WUdbore  v.  Brian,  8  Price,  677. 

If  the  charges  be  for  agency  in  causes  in  which 
the  defendant  was  the  attorney,  and  in  which  the 
plaintiff  acted  as  his  agent  Sandys  v.  Hornby, 
4  C.  At  P.  520 ;  1  M.  At  Rob.  33— Tentcrden. 

But  an  action  on  an  attorney's  bill  cannot  be 
maintained  for  professional  business  against  an 
attorney  without  delivering  a  signed  bill  pre- 
viously to  the  action.  Heming  v.  Wilton,  M.  At 
M.  529 ;  4  C.  At  P.  318— Tenterden. 

But  an  item  for  money  lent,  which  is  not  a 
disbursement  in  a  cause,  may  be  separated  from 
the  professional  items,  and  recovered.    Id. 

In  order  to  enable  one  attorney  to  maintain  an 
action  against  another  for  business  done  by  the 
plaintiff  for  the  defendant,  before  the  defendant 
became  an  attorney,  it  is  not  necessary  for  the 
plaintiff  to  leave  his  bill  signed.  Ford  v.  Maxwell, 
2  H.  Black.  589;  1  Esp.  442. 

An  executor  of  a  deceased  attorney,  who  sues 
for  a  bUl  due  to  him  need  not  leave  a  signed  bilL 
Barrett  v.  Moss,  1  C.  At  P.  3— Burr.  And  see 
Penson  v.  Johnson,  4  Taunt  724. 

If  a  biU  have  been  delivered  to  a  deceased 
client,  it  is  not  necessary,  in  order  to  maintain 
an  action  against  his  personal  representatives,  to 
deliver  another  to  them.  Reynolds  v.  Caswell,  4 
Taunt  193. 

Before  an  attorney  can  set  off  his  bill  for  busi- 
ness done,  he  must  deliver  such  bill  signed,  but 
it  need  not  be  delivered  a  month  under  the 
statute.  Murphy  v.  Cunningham,  1  Anst  198; 
S.  P.  Bulman  v.  Birkett,  1  Esp.  449. 

A  solicitor  may  sue  out  a  commission  upon  a 
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debt  for  costs,  without  having  delivered  a  bill 
signed.    Ex  parte  Howell,  1  Rose,  312. 

So,  an  attorney  may  prove  his  bill  under  a 
commission  of  bankrupt  without  delivering  a 
signed  bill.  Eicke  v.  Nokee,  M.  or.  M.  303 — 
Tenterden. 

Rule  for  new  trial  afterwards  obtained.    Id. 


(d)  Sufficient  Signing  and  Delivery. 
Signature.] — A  bill  for  business  by  two  attor 
nies  in  partnership,  signed  by  one  in  the  name  of 
the  firm,  is  a  sufficient  subscription  within  the 
statutes  3  Jac.  1,  c  7,  and  2  Geo.  2,  c  23,  al- 
though the  signature  do  not  contain  the  christian 
names  of  the  partners.  Smith  v.  Brown,  1  C.  6l 
J.  542;  1  Tyr.  486;  1  Price's  P.  C.  89;  5  C.  &. 
P.  94. 


Where  and  to  whom  delivered] — The  bill  must 
be  left  with  the  client  Brookes  v.  Mason,  1  H. 
Black.  290. 

Delivery  at  the  counting-house  of  the  client 
is  not  a  good  delivery.  Hul  v.  Humphreys,  2  R 
&  P.  343 ;  3  Esp.  254. 

But  leaving  it  at  the  defendant's  last  known 
apparent  place  of  abode  is  sufficient  Wadeson  v. 
Smith,  1  Stark.  324— Ellenborough. 

Delivery  of  an  attorney's  bill  to  the  attorney 
of  the  party  to  be  charged,  is  sufficient,  if  the 
party  himself  attend  the  taxation,  or  the  bill  be 
shewn  to  have  come  into  his  hands.  Warren  v. 
Cunningham,  Grow,  71 — Dallas. 

A  party  in  a  cause,  having  changed  his  attor- 
ney in  the  progress  of  it,  a  judge's  order  was 
afterwards  obtained  by  the  second  attorney  for 
the  delivery  of  a  bill  signed  by  the  first  attorney 
under  the  statute,  which  delivery  was  accordingly 
made  to  the  second  attorney  in  the  cause : — Held, 
that  this  was  a  sufficient  delivery  to  the  party  to 
be  charged  therewith.  Vincent  v.  SUymaker,  12 
East,  372. 

It  is  not  sufficient  evidence  of  delivery  of  a 
signed  bill  at  the  defendant's  abode,  that  a  signed 
bin  was  delivered  at  a  particular  place  not  shewn 
to  be  his  abode,  and  that  he  afterwards  gave  the 
bill  to  his  present  attorney,  who  attended  the 
taxation  of  costs.  Eicke  v.  Nokes,  M.  &  M.  303 
—Tenterden. 

The  defendant  having  signed  an  admission  of 
the  debt,  to  enable  the  attorney  to  prove  it  under 
a  commission  of  bankrupt  then  subsisting  against 
him,  is  no  admission  of  the  delivery  of  a  signed 
bill,  and  does  not  dispense  with  the  necessity  of 
such  proof  in  an  action  subsequently  brought 
against  him  for  the  same  claim.    Id. 

A  bill  with  an  indorsement  upon  it,  "  March 
4th,  1815,  delivered  a  copy  to  C.  D.,"  which  in- 
dorsement is  proved  to  be  the  handwriting  of  a 
deceased  clerk  of  the  plaintiff's,  (whose  duty  it 
was  to  have  delivered  a  copy  of  the  bill),  and 
proved  to  have  existed  at  the  time  of  the  date,  is 
evidence  to  prove  the  delivery  of  the  bill.  Champ- 
nsys  v.  Peck,  1  Stark.  404— Ellenborough. 

Joint  Retainer.] — Where  an  attorney  is  re- 
tained jointly  by  several  parties  to  defend  a  suit  ' 


against  each,  the  delivery  of  a  bill  to  one  is  su£ 
ficient  to  entitle  him  to  maintain  a  joint  action 
against  all  for  his  costs,  within  the  statute.  Oxen- 
ham  v.  Lemon,  2  D.  At  R.  461. 

Where  the  one  to  whom  the  bill  was  delivered 
was  the  party  from  whom  he  received  all  his  in- 
structions, and  to  whom  the  management  of  the 
business  was  left  by  the  other ;  otherwise  if  he 
deliver  it  to  one  who  did  not  intermeddle.  Fin- 
chett  v.  How,  2  Camp.  275 — Ellenborough. 

It  would  appear  that  separate  bills  need  not 
be  given  to  underwriters  who  jointly  retained 
the  attorney.  Crowder  v.  Shee,  1  Camp.  437 — 
Ellenborough. 

(e)  Omission. 
If  a  defendant  be  arrested  by  an  attorney  for 
fees,  and  a  bill  of  costs  be  delivered  to  him  with- 
out being  signed,  he  cannot  be  discharged  out  of 
custody  on  entering  a  common  appearance,  as  a 
want  of  such  signature  will  be  a  defence  to  the 
action  on  producing  the  bill  at  the  trial.  2bm- 
linson  v.  Clark,  4  Moore,  4. 

An  attorney  cannot  maintain  an  action  even 
for  the  money  paid  out  of  pocket  in  a  cause,  until 
he  has  delivered  a  bill  signed.  Miller  v.  Towers, 
Peake,  102 — Kenyon. 

Nor  if  part  of  his  demand  be  for  money  ad- 
vanced to  his  client's  use,  and  the  remainder  for 
business  done,  unless  a  bill  be  delivered ;  neither 
will  he  be  allowed  to  divide  his  demands  at  the 
trial,  and  recover  for  the  money  advanced.  Ben- 
tan  v.  Garcia,  3  Esp.  149— Heath.  S.  P.  Thwaites 
v.  Mackerson,  3  C.  &  P.  341 ;  M.  &  M.  199. 

Nor  for  money  paid  for  costs  which  his  client 
is  adjudged  to  pay.  Crowder  v.  Shee,  1  Camp. 
437— EUenborough. 

An  attorney,  not  having  delivered  anv  bill  to 
his  client  before  action  brought,  but  having  deli- 
vered a  bill  of  particulars  ofhis  demand  under  a 
judge's  order,  after  action  brought,  is  entitled  to 
recover  items  of  charge  for  money  paid  for  his 
client's  use,  having  no  reference  to  his  business 
of  an  attorney ;  although  other  items  in  the  biB 
of  particulars  might  be  taxable,  and  within  the 
provisions  of  the  statute.  Mowbray  v.  Fleming, 
11  East,  285:  &  P.  WardU  v. Nicholson, 1  Nev. 
&  M.  355. 


Although  a  plaintiff  could  not  recover  a 
cular  item,  on  account  of  the  provisions  of  the 
statute  not  having  been  complied  with;  held, 
that  nevertheless  he  might  recover  the  residue  of 
the  bilL  Drew  v.  Clifford,  R  At  M.  280;  2  C. 
At  P.  69— Abbott 

2.  Contents  of  BilL 
By  2  Geo.  2,  c  23,  s.  23,  the  biU  must  be  writ- 
ten in  a  c&mmonlegible  hand,  and  in  the  English 
tongue  (except  law  terms  and  names  of  writs\ 
ana  in  words  at  length  (except  terms  and  mm*). 

By  12  Geo.  2,  c.  13,  s.  5,  such  abbreviations  as 
are  commonly  used  may  be  written  in  bills. 

An  attorney  may  deliver  a  biU  of  costs  con- 
taining such  abbreviations  of  English  words  as 
are  usual  and  intelligible.  Reynolds  v.  CmsweBy 
4  Taunt  193. 
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An  attorney  may  recover  the  amount  of  his 
bill  in  an  action,  although  the  copy  delivered  con- 
tains  such  abbreviations  as  "declon."  "instrons." 
"confcc."  ttafft"  uattg."  &c  Frowd  v.  SlUlard, 
4  C.  &,  P.  51— Tenterden. 

A  mistake-in  the  dote  of  items,  which  does  not 
mislead,  will  not  vitiate,  so  as  to  render  the  deli- 
very nugatory.  Williams  v.  Barber,  4  Taunt  806. 

1 1  is  not  sufficient  to  charge  the  costs  of  an  action, 
brought  for  the  now  defendant  by  the  plaintiffs  as 
his  attornies,  at  one  sum  in  the  lump,  although 
the  costs  in  that  action  had  been  taxed  at  that 
sum  as  between  party  and  party.  Drew  v.  Clif- 
ford, 2C.  &,  P.  69 ;  R.  &  M.  280— Abbott 

I£  in  an  action  for  an  attorney's  bill,  it  appear 
that  the  plaintiff  in  his  bill  charges  for  specific 
attendance  on  certain  days;  and,  besides  that, 
charges  a  further  sum  for  several  attendances, 
the  judge  at  the  trial  will  direct  the  jury  to  de- 
duct this  latter  sum  from  the  amount  of  the  hill. 
Rmwon  v.  Earle,  4  C.  &.  P.  44— Tenterden. 

3.  Taxation  of  BUL 

(a)  When  allowed. 
Authority  to  tax.]— By  2  Geo,  2,  a  23,  s.  23,  a 
bill  delivered  may,  upon  application  of  the  party 
charged,  or  of  any  person  in  that  behalf  authorized, 
to  the  court  in  which  the  business  or  the  greatest 
part  thereof  in  amount  or  value  shall  have  been 
transacted,  and  upon  submission  to  pay  the  whole 
smm  that  upon  taxation  shall  be  allowed,  be  refer- 
red for  taxation  to  the  proper  officer,  although  no 
action  or  suit  shall  be  then  depending ;  and  if 
upon  due  notice  either  party  shall  not  attend,  the 
officer  may  proceed  ex  parte :  payment  of  the  sum 
allowed  to  be  a  discharge,  and  in  default  may  be 
enforced  by  attachment  or  other  proceedings;  and 
if  there  has  been  an  over  payment,  the  repayment 
of  the  overplus  may  be  in  like  manner  enforced. 

The  courts  have  an  inherent  jurisdiction  at  com- 
mon law  to  tax  the  bills  of  attornies  practising  in 
them,  independently  of  the  powers  given  by  the 
statutes  2  Geo.  2,  c  23,  s.  23,  and  30  Geo.  2,  c. 
19,  in  cases  where  no  actions  have  been  brought 
cm  such  buls.  Wilson  v.  Gutteridge,  4  D.  &  R. 
736;  3R4C.  157:  &  P.  Anon.  2  Chit  155. 

Therefore,  where  an  action  was  pending  on  an 
attorney's  bill  against  two  defendants,  and  a 
baron  at  chambers,  on  application  by  one  of 
them,  made  an  order  for  taxation  without  impos- 
ing the  terms  of  an  undertaking  to  pay  the  sum 
found  to  be  due,  the  court  refused  a  rule  to  ra- 
the order  imposing  such  terms,  for  the 
was  made  at  common  law,  and  not  under 
the  statute.  Watson  v.  Postan,  2  Tyr.  406;  2 
C.  <fc  J.  370 ;  1  DowL  P.  C.  556. 

It  is  a  matter  of  doubt  whether  the  court  has  a 
,  independently  of  the  statute,  to  refer  an 
*s  bill  for  taxation,  when  it  contains  no 
item.    Dagley  v.  Kentish,  1  DowL  P.C. 
331;  2  R  A,  Adol.  411. 

An  attorney  having  sued  for  the  amount  of  his 
bill,  which  did  not  contain  any  taxable  item,  the 
(who  had  before  tendered  part  of  the 
but  objected  to  the  rest  as  unreasonable), 
to  have  it  referred  to  the  matter,  on  the 


ground  of  the  general  authority  possessed  by  the 
court  over  its  officers : — The  court  (after  confer- 
ence with  the  other  judges)  refused  to  interfere. 
Id. 

The  application  to  tax  an  attorney's  bill  for 
business  done  in  suing  out  and  prosecuting  a 
commission  of  lunacy  should  be  made  to  the 
Lord  Chancellor,  though  after  action  brought  on 
the  bill  in  a  court  of  law.  Jones  v.  Bywater,  2 
Tyr.  402;  2  C.  &  J.  37;  1  Dowl.  P.  C.  557. 

The  court  of  Chancery  has  no  jurisdiction  to 
order  the  taxation  of  a  solicitor's  bill  of  costs,  for 
business  done  in  a  cause  in  the  court  of  Great 
Sessions  in  Wales,  where  there  is  no  detention 
of  title  deeds,  nor  any  other  matter  besides  costs 
in  dispute.  Ex  parte  Partridge,  2  Mer.  500 ;  3 
Swans.  3U8. 

The  court  of  Chancery  has  no  jurisdiction  to 
order  a  solicitor's  bill  to  be  taxed  on  the  applica- 
tion of  the  solicitor.  Sawyers  v.  Walond,  1  Sim. 
&  Stu.  97. 

The  jurisdiction  of  the  court  of  Exchequer, 
and  its  authority  to  make  orders  for  the  payment 
of  a  crown  solicitor's  bill  of  fees,  is  independent 
of  the  statute  2  Geo.  2,  c  23,  and  is  founded  on 
the  necessary  and  inherent  control  of  the  court 
over  the  conduct  of  its  officers;  and  delay  to  a 
certain  extent  in  making  application  to  the  court 
for  such  purpose  will  not,  in  a  gross  case  on  the 
part  of  such  solicitor,  be  considered  laches.  Rex 
v.  Bach,  9  Price,  349. 

An  agreement  between  plaintiff  and  defendant, 
that  the  plaintiff's  bill  should  not  be  taxed : — 
Held,  not  to  be  binding  upon  the  boil.  Woosman 
v.  Wood,  1  DowL  P.  C.  681. 

Before  Payment]— Attornies'  and  solicitors' 
bills  may  be  taxed  as  of  course  at  any  distance 
of  time  before  they  are  settled  and  paid.  Anon. 
1  Tidd's  Prac  333. 

Even  after  an  action  brought,  at  any  time  be- 
fore trial,  although  after  plea  pleaded,  and  issue 
joined.    Id. 

And  even  after  a  verdict  has  been  found  for 
the  full  amount    Nuttall  v.  Marr,  3  D.  &.  R.  33. 

This  is  done  on  a  suggestion,  that  some  of  the 
items  therein  would  not  have  been  allowed  by 
the  master  had  it  been  originally  referred  to  him ; 
but  only  upon  the  terms  of  the  defendant's  pay- 
ing the  costs  of  the  application  and  taxation,  and 
also  those  of  the  cause  as  between  attorney  and 
client,  the  plaintiff  being  at  liberty  to  take  out 
money  forthwith,  which  had  been  paid  into 
court    Lee  v.  Wilson,  2  Chit  63. 

So,  a  solicitor  may  proceed  to  tax  his  costs 
after  a  verdict  at  law,  notwithstanding  an  in- 
junction to  stay  execution,  with  a  view  to  com- 
mencing an  action  in  his  own  name  for  the 
amount,  after  a  final  settlement  between  the 
parties  by  arbitration,  without  his  concurrence. 
Brooks  v.  Bourne,  1  Price,  72. 

So,  an  attorney's  bill  may  be  referred  for  tax- 
ation,  though  it  is  his  executor  who  sues  on  it 
Penson  v.  Johnson,  4  Taunt  724. 

The  court  of  Exchequer  would  not  stay  the 
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postea  in  the  hands  of  the  associate,  for  the  par- 
pose  of  having  an  attorney's  bill,  upon  which  an 
action  had  been  brought  and  a  verdict  recovered, 
referred  for  taxation,  and  to  be  indorsed  accord- 
ing  to  the  allocatur,  where  the  jury  expressly 
found  a  verdict  for  the  plaintiff  for  the  amount 
of  his  bills,  subject  to  taxation ;  and  they  dis- 
charged the  rule  for  the  application  with  costs. 
Hewitt  v.  Ferneley,  7  Price,  234. 

Where  an  attorney  arrested  the  defendant,  and 
held  him  to  bail,  for  his  bill  of  costs,  amounting 
to  152.,  and  the  costs  were  afterwards  reduced  by 
taxation  to  a  sum  less  than  that  amount :  the 
court  refused  to  order  the  bail-bond  to  be  deli- 
vered up  to  be  cancelled.  Thwaites  v.  Piper,  4 
D.  &  R.  194.  And  see  Robinson  v.  Elsam,  5  B. 
&  A.  661. 


Semble,  that  an  attorney  may  maintain  an  ac- 
tion for  business  done  under  a  commission  of 
bankrupt,  against  the  assignees,  without  having 
his  bill  taxed  by  a  master  in  Chancery,  if  he 
have  regularly  delivered  the  bilL  Finehett  v. 
How,  2  Camp.  278 — Ellenborougb. 

The  bill  of  costs  of  an  attorney  who  is  agent 
to  the  attorney  employed  by  the  party  in  respect 
of  whose  business  the  agency  charges  have  been 
incurred,  will  not  be  ordered  to  be  referred  to 
the  master  to  be  taxed,  on  the  application  of  the 
client  WUdbore  v.  Bryan,  8  Price,  677:  S.  P. 
Anon.  1  Wils.  266. 


Attorney'*  Bill*  after  Payment.}— The  court  of 
C.  P.  will  not  direct  an  attorney's  bill  to  be  re- 
ferred to  taxation  after  payment,  unless  it  can  be 
impeached  on  the  grounds  of  jrross  overcharge, 
fraud,  or  mistake,  or  some  specific  charge,  which 
must  be  distinctly  pointed  out ;  and  although  the 
application  was  made  by  a  cestui  que  trust,  who 
had  a  direct  interest  in  the  subject-matter  for 
which  the  expenses  in  the  bill  were  incurred;  yet, 
it  having  been  previously  paid  by  the  representa- 
tive of  a  surviving  trustee,  acting  under  a  deed 
of  trust  for  sale,  the  court  refused  to  interfere. 
Wilkinson  v.  Foster,  7  Moore,  496. 

So  in  K.  B.  where  no  fraud  or  misconduct  was 
suggested,  and  more  than  seven  years  had  elapsed 
since  the  transactions  had  been  done  and  ad- 
justed, and  the  money  paid,  the  court  refused  to 
open  or  refer  them  for  taxation.  Ex  parte  Ship, 
den,  6  D.  &  R.  338.  And  see  Johnes  v.  lAoyd, 
10  Price,  62. 

The  court  of  Exchequer  will  refer  an  attorney  *s 
bill  to  be  taxed  bv  the  master,  after  it  has  been 
paid,  on  application  within  a  reasonable  time, 
without  shewing  circumstances  of  fraud  or  im- 
position. QlaseoU  v.  Castle,  2C.4-J.  355;  2 
Tyr.  302 ;  1  DowL  P.  C.  317. 

But  where  several  bills  of  costs  had  been  deli- 
vered in,  settled,  and  paid,  in  the  course  of  a  long 
cause,  and  a  receipt  in  full  given,  the  court 
would  not  allow  the  client  to  have  the  bills  taxed 
at  the  end  of  the  cause.  Pistor  v.  Dunbar,  1 
Anst  186. 

A  plaintiff's  attorney  was  in  one  case  ordered 
to  deliver  a  bill  of  costs  to  be  taxed  on  the  part 
of  defendant,  after  payment  of  debt  and  costs 


charged,  and  to  pay  the  costs  of  the  application. 
Ex  parte  Ardens,  1  Price's  P.  C.  149. 

A  plaintiff  having  paid  to  an  attorney  the 
amount  of  his  bill,  cannot,  after  the  reduction  of 
the  bill  by  taxation,  recover  the  difference. 
Gower  v.  Popkin,  2  Stark,  85— Ellenborough. 

Solicitor's  Bills  after  Payment.] — A  solicitor's 
bill  cannot  be  taxed  after  payment  and  long  ac- 
quiescence, unless  very  gross  charges  are  dis- 
tinctly pointed  out  PUnderleath  v.  Eraser,  3 
Ves.  &.  B.  175. 

Thus,  taxation  was  refused  after  a  security 
given,  payment  and  acquiescence:  some  charges, 
Siough  improper,  not  being  so  gross  as  to  amount 
to  fraud.    Id. 

Though  settled  by  bond  and  mortgage,  a  soli- 
citor's bill  may  be  taxed.  Newman  v.  Payn*,  4 
Bra  C.  C.  350. 

Though  the  court  will  open  a  solicitor's  bill, 
and  order  taxation,  after  several  years,  and  a  se- 
curity given,  or  even  payment,  or  a  judgment 
given,  upon  gross  error,  fraud  or  undue  pressure. 
Langstaff  v.  Taylor,  14  Ves.  jun.  263. 

Yet  where  nothing  appeared  but  a  trifling  in- 
accuracy, and  under  other  favourable  circum- 
stances, the  court  would  not  restrain  proceeding 
upon  a  security  obtained,  while  the  business  was 
depending.    Uooke  v.  Setree,  1  Ves.  &  B.  126. 

A  bill  of  costs,  where  the  amount  of  it  has 
been  settled  between  the  solicitor  and  client,  and 
part  of  it  has  been  paid  and  security  given  for 
the  remainder,  will  not  be  ordered  to  be  taxed, 
merely  because  it  contains  charges  which  would 
be  disallowed  on  taxation.  Grafton  v.  Seybume* 
1  Turn.  &  Rubs.  407. 


A  settlement  of  a  bill  of  costs  during  the 
tinuance  of  the  suit,  while  the  client  has  no  pro- 
fessional adviser,  except  the  solicitor  bimseu;  is 
not  a  bar  to  its  taxation.  Crossley  v.  Parker,  1  J. 
&,  W.460:  S.  P.  Howell \.  Edmunds, 4 Ruse. 67. 

A  party  liable  under  a  bond  of  indemnity  for 
the  costs  of  another,  having,  on  a  compromise! 
paid  what  the  solicitor  stated  to  be  the  amount 
of  them,  is  entitled  afterwards  to  have  the  bill 
taxed.    Balme  v.  Paver,  Jacob,  C.  C.  305b 

(b)  Proceedings  to  Tax. 

An  order  to  deliver  or  tax  an  attorney's  bUI 
may  be  made  at  the  return  of  one  summons,  the 
same  having  been  served  two  days  before  it  is  re- 
turnable. Keg.  Gen.  K.  B.,  C.  P.,  and  Excheo^ 
H.  T.  2  W.  4, 1  DowL  P.  C.  196;  8  Bing.  302; 
1M.&  Scott,  429;  3  B.  &  Adol. 388 ;  2C.&J. 
194;  2  Tyr.  349 ;  4  Bligh,  N.  S.  604. 

A  bill  of  costs  delivered  by  the  solicitor  in 
1809,  and  shortly  afterwards  paid  by  the  client; 
between  that  time  and  March,  1817,  four  other 
bills  of  costs  were  delivered,  and  various  pay- 
ments were  made  on  account;  in  November,  1817, 
a  sixth  bill  was  delivered;  when  the  client  paid 
the  general  balance  due  on  the  bills  of  costs,  a* 
the  same  time  stating  that  he  would  insist  om 
having  the  bills  taxed;  an  application  for  fiTsrini 
to  a  judge  at  law,  in  1818,  and  an  application  toK. 
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B.  in  1819,  failed,  from  circumstances  not  involv- 
ing the  merits  of  the  question ;  some  attempts  at  a 
compromise  were  made  from  time  to  time ;  and  the 
client  was  obliged  on  three  or  four  occasions  to 
leave  England  m  order  to  attend  to  urgent  busi- 
ness in  foreign  countries;  but  at  length,  in  1824, 
a  motion  was  made  to  have  the  bills  referred  for 
taxation,  supported  by  evidence  that  some  of  the 
items  of  charge  were  improper: — The  court  order- 
ed  that  the  bill  last  delivered  should  be  taxed  ge- 
neral]/, and  that  the  five  antecedent  bills  should 
be  referred  to  the  master,  with  a  direction  that  the 
client  should  deliver  to  the  solicitor  a  schedule  of 
items  complained  of,  and  that  the  master  should 
exercise  as  large  a  discretion  as  he  might  think 
fit  with  respect  to  the  evidence  on  which  he 
should  proceed  in  forming  his  judgment  concern- 
ing these  items.  Seougall  v.  Campbell,  3  Runs. 
545. 

An  order  for  taxing  a  bill  of  costs,  intituled  in 
the  cause,  if  obtained  by  a  party  to  the  cause,  is 
regular  under  the  general  jurisdiction;  but  a  per- 
son, not  a  party  in  the  cause,  must  apply  ex  parte 
under  the  statute  2  Geo.  3,  c  23,  s.  2.  Bignol 
v.  Bignol,  11  Ves.  jun.  32a 

Qmere,  whether  a  party  having  obtained  such 
an  order  in  a  cause  may  pursue  it  under  the  sta- 
tute.   Id. 

A  party  who  by  agreement  has  paid  the  bill  of 
costs  of  another  party  cannot  apply  for  a  taxa- 
tion.   Langford  v.  Nott,  1  J.  &  W.  291. 

A  solicitor  cannot  obtain  the  taxation  of  his 
agent's  bill  without  bringing  the  amount  into 
court.  Ostle  v.  Christian,  1  Turn.  &  Russ.  325. 
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(c)  Costs  of  Taxation. 

of  Reduction.]— By  2  Geo.  2,  c.  23,  s. 
smb  taxation,  the  court*  are  authorized  to 
ri  coots  of  taxation  to  be  paid  by  the  parties 


according  to  the  event,  L  e.  if  the  trill  taxed  be 
less  by  a  sixth  part  than  the  bill  delivered,  then 
the  attorney  or  solicitor  is  to  pay  the  coots  ;  but  if 
it  shall  not  be  Veto,  the  court  in  their  discretion 
shall  charge  the  attorney  or  client  in  regard  to  the 
reasonableness  or  otherwise  of  the  bill 

Where  an  attorney's  bill  is  reduced  on  taxation 
by  a.  sixth  part,  the  client  is  entitled  to  the  costs 
or  taxation,  as  they  are  not  in  the  discretion  of  the 
courts*  Biggins  v.  WoolcoU,  5  B.  At  C.  760;  & 
C.  ood.  IHckens  v.  Woolcott,  8D.&R.  589. 


Bat  the  attorney  cannot  be  compelled  in  the 
Exchequer  to  pay  the  costs  of  the  taxation,  unless 
tor  improper  items  amounting  to  one  sixth.  Yea 
v.  Yea,  2  Anst  594. 

Nor  in  C.  P.  where  the  deduction  of  one  sixth 
is  occasioned,  not  by  the  particular  items  being- 
taxed,  but  by  a  whole  branch  of  it  being  disal- 
lowed.    White  v.  Milncr,  2  H.  Black.  357. 

Where  a  sum  less  than  one  sixth  was  deducted, 
including  disbursements  made  by  the  client  in 
the  course  of  the  cause,  the  court  of  C.  P.  order- 
ed the  client  to  pay  the  costs  of  taxation.  Hindle 
t.  Shackleton,  1  Taunt  536. 

Where  the  attorney  delivered  in  a  bill,  includ- 
ing- axt  item  which,  though  fairly  due,  could  not 
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be  allowed  on  taxation ;  and  afterwards  delivered 
a  second,  without  that  item ;  and  the  latter  was 
referred  for  taxation,  and  less  than  a  sixth  taken 
off:  the  court  would  not  give  costs  on  either  side. 
Webb  v.  Stone,  1  Anst  260. 

Where  an  attorney's  bill  had  been  reduced 
nearly  one  sixth  on  taxation,  the  court  refused 
to  allow  him  the  costs  of  taxation.  Elwood  v. 
Pearce,  1  DowL  P.  C.  251 ;  1  M.  &.  Scott,  159 ; 
8  Bing.  83. 

Items  in  a  solicitor's  bill  were  charged  to  the 
plaintiff  in  respect  of  the  defence  of  a  third  per- 
son, at  the  plaintiff's  request;  the  solicitor  did 
not  shew  that  he  was  employed  in  such  defence 
by  the  plaintiff  and  the  items  were  struck  out'; 
and  held,  that  such  items  were  to  be  computed 
among  the  deductions,  for  the  purpose  of  deter- 
mining upon  whom  the  costs  of  taxation  were  to 
falL    Rigby  v.  Edwards ,  5  Madd.  20. 

If,  on  the  taxation  of  a  crown  solicitor's  bill  of 
fees  and  disbursements,  so  large  a  sum  be  disal- 
lowed as  to  make  it  a  matter  of  reprobation  by 
the  court,  they  will  not  only  order  the  costs  of 
the  taxation  to  be  paid  by  the  solicitor  to  the  de- 
fendant, but,  if  he  has  received  the  whole  bill  by 
sums  paid  him  on  account,  they  will  order  him 
to  pay  interest  for  the  balance  which  the  master 
shall  report  to  be  due  from  him,  in  consequence 
of  the  disallowance  of  the  sums  taxed  off;  al- 
though some  of  the  disallowed  charges  be  for 
sums  paid  to  others  for  services  in  aid  of  the 
crown  solicitor's  duty,  and  it  be  not  shewn  that 
he  made  any  interest  on  the  balance.  Rex  v. 
Bach,  9  Price,  349. 

Attorney  dead  or  a  Bankrupt.] — If  a  bill  of  costs 
be  taxed  after  the  solicitor's  death,  his  represen- 
tative will  not  be  ordered  to  pay  the  costs  of  tax- 
ation, although  more  than  one  sixth  be  deducted. 
In  re  Cole,  2  Sim.  &  Stu.  463. 

Where,  on  the  taxation  of  a  deceased  attorney's 
bill,  in  an  action  brought  by  the  executors  (who 
had  acted  improperly  in  other  respects,)  instead 
of  his  surviving  partner,  the  master  deducted 
less  than  one  sixth ;  but  by  allowing  credit  for  a 
sum,  the  two  together  amounted  to  more  than 
one  sixth  of  the  whole  bill ;  the  court  left  each 
party  to  pay  their  own  costs  of  the  taxation.  OaU 
v.  Pakington  {Bart.),  M*CleL  &  Y.  354. 

If  a  clerk  in  court's  bill  be  included  in  and 
taxed  with  on  attorney's  bill,  after  the  attorney's 
death,  the  court  will  order  the  amount  to  be  paid 
by  the  client  to  the  clerk  in  court,  and  the  re- 
mainder of  the  attorney's  bill  to  the  attorney's 
executrix.  Rex  v.  Smollett,  and  Rex  v.  Hamil- 
ton, 3  Burr.  1313. 

In  an  action  on  an  attorney's  bill,  by  the  assign- 
ees of  the  bankrupt  attorney,  an  order  for  taxing 
the  bill  was  obtained  on  an  undertaking  to  pay 
the  amount  taxed,  with  the  costs  of  the  action. 
More  than  one  sixth  of  the  bill  having  been  dis- 
allowed : — Held,  that  costs  of  taxation  could  not 
be  allowed  to  the  plaintiff  as  costs  in  the  action. 
Featherstonhaugh  v.  Reen,  1  C.  &  M.  495. 

Delay.] — The  costs  of  taxing  an  attorney's  bill 
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are  Dot  allowed  in  G.  P.  to  a  party  who  succeed* 
in  striking  off  a  sixth,  where  the  order  for  taxing 
is  not  obtained  till  after  an  action  on  the  bill  has 
been  commenced.  Bentonv.  BuUard,  4  Bing.  561. 

So  in  K.  B.  Jay  v.  Cooks, 3  M.  &  R.  35;  8  B. 
& C.  635:  &  P.  Harbin  v.  Miles,  3E&C.  755. 

And  where  the  solicitor  was  guilty  of  great 
delay  in  bringing  in  his  bills,  the  court  of  Ex- 
chequer would  not  give  him  his  costs  of  the  tax- 
ation, although  less  than  one  sixth  part  was  taken 
off.     Yea  v.  Yea,  2  Anst  589. 

Proceedings  for  Costs.}— Where  an  attorney  is 
entitled  to  the  costs  occasioned  by  the  taxation  of 
his  bill,  he  ought  to  apply  for  them  at  the  time, 
and  cannot  recover  them  by  motion  after  making 
a  subsequent  settlement  Whitfield  v.  James,  8 
Moore,  40 ;  1  Bing.  207. 

An  order  in  bankruptcy  was  made  referring  a 
solicitor's  bill  to  a  master  for  taxation,  reserving 
costs  of  taxation ;  and  the  bill  was  taxed,  and 
more  than  one  sixth  taken  off:  the  solicitor 
brought  an  action  for  taxed  costs,  without  deduct- 
ing the  costs  of  taxation.  On  petition,  the  action 
was  staid,  and  a  reference  made  to  the  master  to 
tax  the  costs  of  the  taxation  of  costs ;  and  after 
deducting  the  amount  thereof  from  the  taxed 
costs,  the  same  were  ordered  to  be  paid  to  the 
solicitor.  Ex  parte  Bellott,  4  Madd.  379.  And 
see  Hewitt  v.  Bellott,  2  B.  &  A.  745. 

Where  one  sixth  of  a  solicitor's  bill  has  been 
taxed  off  upon  a  reference,  and  he  applies  to  con- 
firm the  report,  giving  notice  to  the  petitioning 
creditor,  he  must  pay  the  costs  of  the  appearance 
on  such  application,  and  of  the  petition  and  tax- 
ation.   Ex  parte  Nutting,  1  Mont  &  Bligh,  267. 

(d)  Items  of  Charge. 

Where  an  attorney  charged  for  a  declaration 
as  containing  more  folios  than  it  really  did,  and 
the  charge  was  allowed  by  the  master,  the  court 
held  that  there  was  no  ground  for  reviewing  the 
taxation.    Morris  v.  Hunt,  1  Chit  544. 

The  court  of  Exchequer  refused  to  grant  a 
rule  to  review  the  taxation  of  an  attorney's  bill, 
where  the  master  had  allowed  charges  for  sign- 
ing interlocutory  judgment,  which  was  afterwards 
set  aside  with  costs,  and  for  opposing  the  motions 
made  for  that  purpose,  objecting  that  the  party 
applying  had  not  shewn  that  the  proceedings 
complained  of  had  been  resorted  to  mala  fide, 
from  motives  inconsistent  with  a  fair  intention, 
and  a  due  regard  to  the  interest  of  the  client 
Lloyd  v.  Crutchley,  and  Lloyd  v.  Powell,  13  Price, 
211. 

Charges  by  a  country  solicitor  for  attending 
the  cause  in  London,  are  to  be  allowed  in  some 
cases ;  but  the  circumstance  of  their  being  un- 
dertaken by  the  direction  of  the  client,  is  not 
alone  a  sufficient  ground  for  allowing  them,  as 
the  solicitor  himself  is  better  able  to  judge  of 
their  necessity.  Crossley  v.  Parker,  1  J.  &  W. 
460. 

An  agreement  entered  into  by  a  client  with 
his  attorney,  to  pay  him  at  a  certain  specified 
rate  for  business  to  be  done,  is  not  binding;  but 


the  charges  made  according  to  such  agreement 
may  be  allowed  on  taxation,  if  the  master,  on  in- 
quiring into  them,  considers  them  proper.  Drax 
v.  Scroope,  2  B.  &,  AdoL  581 ;  1  Dowl.  P.  C.  69. 

Where  such  charges  had  been  allowed  on  tax- 
ation, and  paid,  the  court  (on  application  about 
four  months  after)  refused  to  order  a  review  of 
the  taxation,  it  not  being  shewn  that  the  master 
had  forborne  to  exercise  his  judgment  on  the 
charges,  in  consequence  of  the  agreement  between 
attorney  and  client    Id. 

Correspondence,  if  not  allowed  separately,  may 
be  allowed  in  gross  at  the  end  of  the  bill.  Ex 
parte  Whitehead,  1  Price's  P.  C.  136. 

Where  certain  claims  are  not  made  on  the 
taxation  of  costs,  they  will  not  afterwards  be  al- 
lowed on  reviewing  taxation  on  the  part  of  the 
party  claiming  them.    Id. 

4.  Recovery  of  BUI  by  Actum. 

Parties.] — Where  two  persons  were  in  part- 
nerehip  as  attornies,  and  one  of  them  was  alone 
appointed  replevin  clerk  to  the  sheriff: — Held, 
that  an  action  brought  to  recover  the  expenses  of 
preparing  a  replevin-bond  must  be  brought  by 
the  replevin  clerk  alone,  although  it  was  executed 
in  the  office  where  both  carried  on  their  joint  bu- 
siness. Brandon  v.  Hubbard,  4  Moore,  367;  2 
B.  &,  B.  11. 

An  attorney  carried  on  business  under  the  firm 
of  A.  &  Son;  the  son  was  not,  in  fact,  a  partner, 
but  acted  as  clerk  to  his  father,  and  received  a  sa- 
lary :— Held,  that  A.  might  maintain  an  action  in 
his  own  name  to  recover  from  a  client  the  amount 
of  a  bill  for  business  done.  KeU  v.  Nainby,  10 
B.&C.20;  5M.  &  R.  76. 

A  proctor  may  recover  for  business  done  by 
his  clerk,  although  the  client  apprehended  that 
the  clerk  was  the  principal,  he  acting  as  the  prin- 
cipal, and  never  disclosing  the  name  of  hb  em- 
ployer, provided  no  prejudice  arises  from  the 
concealment  An  agreement  between  a  proctor 
and  his  clerk  to  pay  the  latter  a  salary  amount, 
ing  to  half  the  annual  average  profits  of  the  last 
three  years,  is  not  an  evading  of  the  statute. 
Orojan  v.  Wade,  2  Stark.  443— Abbott  And  see 
Brown  v.  Brooks,  1  Esp.  388. 

If  an  attorney  having  given  credit  to  a  person 
for  the  costs  of  a  suit,  put  forward  such  person  as 
a  witness,  and  have  him  examined  on  the  trial  of 
the  cause  without  a  release  (no  objection  being 
taken),  he  cannot  afterwards  maintain  an  action 
against  him  for  the  recovery  of  such  costs.    If 
an  attorney's  clerk  give  a  receipt  for  money  on 
account  to  a  different  person  from  that  to  whom 
he  gives  credit,  to  enable  such  person  to  deceive 
others,  such  act  of  the  clerk  will  not  affect  the 
master's  right  to  recover  the  remainder  against 
such  person ;  though,  if  the  attorney  had  done  it 
himself  it  would  be  good  ground  of  nonsuit 
Williams  v.  Goodwin,  11  Moore,  342;  2  a  &  P. 
257.  And  see  Loveridge  v.  Bottom,  IB.  &Y.& 

Pending  Taxation,] — After  a  reference  and 
taxation  of  an  attorney's  bill,  he  may  maintain  aa 
action  for  the  residue,  even  whilst  an  application 


BW  of  Costs.        [ATTORNEY  AND  SOLICITOR]        Bill  of  Costs. 


203 


for  the  costs  of  such  taxation,  under  statute  2 
Geo.  2,  c  23,  is  pending,  for  that  statute  express- 
ly  authorises  the  court  to  award  payment  of  the 
residue,  and  only  prohibits  any  action  to  be 
brought  pending  the  reference  and  taxation. 
Hewitt  v.  BeUott,  2  B.  &  A.  745.  And  see  Ex 
parte  BeUott,  4  Madd.  379. 

The  court  of  C.  P.  will  not  stay  proceedings 
in  an  action  on  an  attorney's  bill,  brought  subse- 
quent to  the  order  of  the  judge  of  another  court 
tor  its  taxation,  but  previous  to  that  taxation  hav- 
ing taken  place.  Steventon  v.  Watson.  1B.& 
P.  365. 

A  solicitor,  whose  bill  had  been  taxed  and  more 
than  one  sixth  taken  off,  brought  an  action 
against  his  client,  before  the  costs  of  taxation 
were  ascertained,  for  the  amount  so  taxed ;  the 
court  granted  an  injunction  to  restrain  the  action. 
Barr  v.  Wiggins,  4  Sim.  125. 

Injunction  granted  to  restrain  an  action  for  the 
amount  of  a  solicitor's  bill,  which  had  been  taxed 
after  the  commencement  of  the  action,  and  more 
than  one  sixth  had  been  taken  off,  but  the  costs 
of  taxation  had  not  been  ascertained.  Walton  v. 
2  Sim.  45a 


Amount] — After  an  attorney's  bill  has  been 
delivered  a  month,  and  no  application  has  been 
made  to  have  it  taxed  by  the  master,  the  defend- 
ant will  not  be  permitted  to  question  the  reason- 
ableness of  the  items  before  a  jury.  Williams  v. 
Frith,  1  Dough  189:  &  P.  Hooper  v.  Till,  1 
Dougt  198;  Anderson  v.  May,  2  B.  &  P.  237; 
3  Esft  167. 

In  an  action  on  an  attorney's  bill,  it  is  only 
necessary  to  give  evidence  of  the  retainer  and 
the  delivery  of  the  bill,  the  prothonotary  being 
the  proper  party  to  decide  on  the  items  of  it 
Helling*  v.  Gregory,!^  Moore,  337;  1 C.  &  P.627. 

A  solicitor  can  only  recover  money  actually 
paid  out  of  pocket  for  the  defence  of  a  Chancery 
■nit  against  his  client,  who  has  been  admitted  to 
defend  in  forma  pauperis.  Philipe  v.  Baker,  1 
C.  Jl  P.  533— Abbott 

Delivery  of  an  attorney's  bill  is  conclusive  evi- 
dence against  an  increase  of  charge  in  a  subse- 
quent bill,  on  any  of  the  items  contained  in  it ; 
and  strong  presumptive  evidence  against  any 
additional  items.  Loveridge  v.  Botham,  1B.& 
P.  49. 

Evidence,] — In  an  action  on  an  attorney's  bill, 
the  nisi  prius  roll  is  good  prima  facie  evidence, 
that  the  action  was  not  commenced  till  the  expi- 
ration of  a  month  after  the  delivery  of  the  bill. 
Webb  t.  Pritchett,  1  B.  &  P.  263. 

It  is  sufficient  to  give  in  evidence  a  judge's 
order  to  tax  the  bill,  the  defendant's  undertaking 
to  pay  what  should  appear  to  be  due,  and  the 
master's  allocatur  thereon.  Lee  v.  Jones,  2  Camp. 
4SS — EDenborough. 

In  an  action  on  a  bill  for  prosecuting  an  ac- 
tion, where  the  defence  was,  that  the  plaintiff  un- 
dertook to  conduct  the  cause  gratis,  a  declaration 
to  that  effect,  made  by  the  plaintiff's  clerk,,  when 
lie  attended  the  master  to  tax  the  costs  in  the 


former  action,  is  evidence  for  the  defendant,  as 
it  was  so  nearly  connected  with  the  subject  of  the 
latter  action.  Ashford  v.  Price,  3  Stark.  185— 
Abbott 

Where  the  charges  are  for  business  done  for 
two  persons,  partners ;  if  one  only  is  sued,  and 
there  is  no  plea  in  abatement,  the  other  may  be 
called  as  a  witness  for  the  plaintiff.  Fawcett  v. 
Weathall,  2  C.  &  P.  305— Abbott 

In  an  action  for  business  done  in  procuring  the 
execution  of  a  bail-bond,  the  bond  itself  must  be 
produced.  Sunnford  v.  Green,  3  Stark.  135— 
Abbott 

An  examined  copy  of  a  bill,  the  original  of 
which  has  been  delivered  to  the  defendant,  may 
be  admitted  in  evidence,  without  proof  of  notice 
to  produce  the  original ;  and  is  conclusive  as  to 
the  reasonableness  of  the  items.  Anderson  v.  May, 
2  B.  &  P.  237 ;  3  Esp.  167 :  &  P.  Collins  v.  7W- 
week,  9  D.  & R.  456;  6  B.  &  C.  394. 

The  plaintiff  cannot  give  parol  evidence  of  the 
contents  of  the  bill  delivered.  PMlipson  v.  Chase, 
2  Camp.  110— Ellenborough. 

If  an  action  be  brought  on  a  note,  and  for  bu- 
siness done  as  an  attorney,  the  note  not  tallying 
in  its  amount  with  the  business  done  at  the  date 
of  it,  and  no  evidence  bains;  given  as  to  the  con- 
sideration for  it:  it  will  be  left  to  the  jury  to  say 
whether  the  note  was  given  in  satisfaction  of  the 
bill  for  business  done  up  to  the  time  of  its  date,  or 
whether  it  was  an  entirely  distinct  transaction* 
King  v.  Masters,  3  C.  &  P.  347— Tenterden.  . 

By  a  private  act  of  parliament,  the  expenses 
attending  its  passing  were  directed  to  be  paid  out 
of  the  tolls  raised  or  levied,  or  to  be  raised  under 
it  The  attorney  who  prepared  and  solicited  the 
act  sued  the  clerk  to  the  commissioners  named 
in  it,  for  the  amount  of  his  bill : — Held,  that  he 
was  bound  to  shew  that  there  were  sufficient 
funds  in  the  hands  of  the  commissioners,  which 
had  been  raised  or  levied  by  tolls  or  otherwise, 
to  satisfy  his  demand.  Andrews  v.  Dally,  1  M. 
&P.490;  4Bing.566. 


5.  Security  for  Costs. 

An  attorney  or  solicitor  cannot  take  a  bond  of 
his  client  for  unliquidated  costs.  Newman  v. 
Payne,  4  Bro,  P.  C.  350. 

Nor  can  he  take  a  security  by  mortgage  for 
future  bills  of  costs,  for  business  to  be  done. 
PUcherv. Rigby79Vrice783: S. P.Jonesv.  Tripp, 
Jacob,  C.C.  322. 

A  mortgage  by  a  client  to  an  attorney  for  costs 
due  and  to  become  due,  held  a  valid  security  for 
the  costs  then  due  only.  Williams  v.  Piggott, 
Jacob,  C.  C.  598. 

So,  a  warrant  of  attorney  given  by  a  client  to 
his  attorney  to  secure  future  costs  is  illegal. 
Jones  v.  Hunter,  1  DowL  P.  C.  462. 

A  warrant  of  attorney  given  to  secure  the  pay. 
ment  of  future  costs,  and  also  of  costs  and  money 
already  due  and  advanced,  though  void  as  to  the 
client's  future  liability,  is  valid  as  to  his  actual 
liability.  Holdsworth  v.  Wakcman,  1  DowL  P. 
'C.532. 
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6.  Payment  of  Bill 

Where  a  sheriff's  officer  was  written  to  by  the 
plaintiff's  attorney  to  execute  the  process  and 
receive  the  debt  and  costs,  and  he  did  so,  and 
paid  the  debt  to  him,  but  there  was  a  dispute 
between  him  and  the  plaintiff's  attorney  as  to 
the  costs: — Held,  the  plaintiff's  attorney  could 
not  proceed  upon  the  bail-bond  for  the  costs,  the 
debt  and  costs  being'  paid  to  his  agent  Jones  v. 
Burton,  3  Smith,  433. 

The  attorney  employed  by  the  petitioning  cre- 
ditor before  the  choice  of  assignees,  and  con- 
tinued by  the  assignees  afterwards,  having  deli- 
vered his  bill  to  the  assignees,  including  all  the 
charges  incurred  by  order  of  the  petitioning  cre- 
ditor in  the  first  instance,  and  having  received  a 
certain  sum,  on  account  of  his  bill  generally, 
from  the  assignees,  is  bound,  as  the  assignees 
themselves  were,  by  6  Geo.  4,  c  16,  s.  25,  to  ap- 
propriate the  sum  so  received  in  reduction  of  the 
charges  incurred  by  order  of  the  petitioning  cre- 
ditor, and  for  which  he  was  originally  respon- 
sible ;  and  therefore  the  amount  of  such  charges, 
covered  by  the  sum  so  received,  cannot  be  set  off 
by  the  attorney  against  a  debt  due  from  him  to 
the  petitioning  creditor  on  his  own  account 
Pmllips  v.  Dieas,  15  East,  248;  1  Rose,  345. 

Where  an  attorney  had  claims  on  his  client 
for  conveyancing,  and  also  for  charges  at  law, 
and  received  payments  on  account,  without  spe- 
cific appropriation  to  either  head  of  debt: — Held, 
that  the  whole  formed  one  entire  demand,  not  to 
be  separated,  and  that  the  plaintiff  could  not 
apply  the  payment  to  the  common  law  items  of 
his  demand  only,  so  as  to  deprive  the  defendant 
of  the  benefit  of  the  taxation  quoad  the  residue 
of  the  bill    James  v.  Child,  2  Tyr.  732. 
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1.  7b  what  Extent. 

[For  Lien  of  Agents,  see  post,  Agent  in  Town, 

page  107.] 

An  attorney  has  a  lien  for  his  general  balance 
on  papers  of  his  client  which  come  to  his  hands 
in  the  course  of  his  professional  employment 
Stevenson  v.  Blakelock,  1  M.  &  S.  535. 

But  the  lien  which  an  attorney  has  on  the 
papers  in  his  hands  is  only  commensurate  with 
the  right  which  the  party  delivering  the  papers 
to  him  has  therein.  Hollis  v.  Claridge,  4  Taunt 
807. 

A  solicitor  has  a  lien  on  papers  delivered  to 
him  in  that  character  for  all  professional  busi- 
ness, but  no  lien  as  a  solicitor  on  papers  deli- 
vered to  him  as  steward.  Chatnpernown  v.  Scott, 
6  Madd.  93. 

Deeds  deposited  with  a  solicitor  for  a  particular 
purpose,  and  after  that  had  failed  permitted  to 
remain  with  him,  are  subject  to  the  general  lien. 
Ex  parte  Pemberton,  18  Yes.  jun.  282. 

A.  is  employed  for  some  time  by  Messrs.  B.  as 
their  attorney,  and  in  the  course  of  such  employ- 
ment a  considerable  debt  becomes  due  to  him ; 


Messrs.  B.  contract  to  sell  an  estate  to  C  who 
pays  to  them  a  part  of  the  purchase  money,  and 
A.  is  employed  in  preparing  the  contract  and 
making  out  the  title.  The  solicitor  of  C  pre- 
pares the  draft  of  the  conveyance  which  is  sent 
to  An  and  approved  by  him  on  behalf  of  Messrs. 
BM  and  the  engrossment  is  afterwards  executed 
by  Messrs.  B.,  and  delivered  by  them  to  A.  for 
the  purpose  of  being  handed  over  to  C,  on  pay- 
ment of  the  remainder  of  the  purchase  money. 
Before  this  is  done,  Messrs.  B.  become  bank- 
rupts, and  the  contract  is  rescinded : — Held,  that 
A.  has  no  lien  on  the  deeds  for  the  debt  due  to 
him  from  Messrs.  B.,  but  that  C.  is  entitled  to 
have  the  deeds  delivered  to  him.  Oxenham  v. 
EsdaUe,  2  Y .  &  J.  493 :  &  C.  nom.  EsdaiU  v. 
Oxenham,  5  D.  &  R.  49;  3  B.  &  C.  225. 

Trover  against  an  attorney  for  deeds;  cause 
referred;  award,  a  nonsuit,  and  each  party  to  pay 
his  own  costs: — Held,  that  the  attorney  had  no 
lien  on  the  deeds  for  the  costs: — Held,  also,  that 
the  attorney  had  no  lien  on  the  deeds  for  ex- 
penses incurred  by  him  in  consequence  of  appli- 
cations made  to  him  for  the  deeds.  In  re  Sharpe, 
1  Dowl.  P.  C.  432. 

Qusre,  whether  an  attorney's  lien  upon  papers 
extends  to  the  original  will  of  his  client  Georges 
v.  Georges,  18  Ves.  jun.  294. 

In  a  late  case  it  was  held  that  a  solicitor  has 
no  lien  upon  the  will  of  his  client  Balek  v. 
Symes,  1  Turn.  &  Russ.  87. 

A  mortgagee's  attorney  having  possession  of 
the  title  deeds  has  a  lien  upon  such  deeds  for 
costs  due  to  him  from  the  mortgagee.  Ogle  v. 
-Storey,  1  Nev.  &  M.  474. 

Where  a  party  has  a  pressing  necessity  for 
papers  in  the  hands  of  his  solicitor,  the  court 
wih  order  them  to  be  delivered  up  upon  a  de- 
posit being-  made  sufficient  to  cover  the  smonnt 
of  the  solicitor's  bill  and  the  costs  of  taxation. 
Glutton  v.  Pardon,  1  Turn.  &  Russ.  304, 

In  a  suit  instituted  against  a  solicitor,  who 
had  also  acted  in  the  capacity  of  steward,  for  an 
account  and  for  delivery  of  title  deeds,  the  court, 
upon  motion,  ordered  the  deeds  to  be  delivered 
up  to  the  plaintiff,  upon  payment  into  court  of  so 
much  of  the  balance  claimed  by  the  answer  as 
was  not  covered  by  any  security.  Batch  v.  Symes, 
1  Turn.  &  Russ.  87. 

A  solicitor,  who  has  declined  to  proceed  with 
a  cause,  will  be  ordered,  though  his  bills  of  costs 
are  not  paid,  to  deliver  the  papers  up  to  the  pre- 
sent solicitor  of  the  party,  the  latter  undertaking 
to  hold  them  subject  to  the  former  solicitor's 
lien,  for  what  shall  be  found  due  to  him  on  the 
taxation  of  the  bills.  Colegrave  v.  ManUy,  1 
Turn.  &  Russ.  400. 

Where  an  attorney  has  a  lien  upon  the  papers 
of  two  persons  jointly,  the  court  will  not  try  the 
rights  of  the  parties  by  directing  to  whom  they 
shall  be  given  up  upon  the  lien  being  eatiartoa. 
Duncan  v.  Richmond,  1  Moore,  99;  7  Taunt.  391. 

A  solicitor  is  bound  to  produce  papers  of  his 
client  for  him,  or  in  case  of  his  bankruptcy  for 
his  assignees,  though  not  employed  by  them  in 
the  cause,  for  the  purpose  of  which  he  received 
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them;  but  not  bound  without  payment  to  deliver 
them  up,  or  produce  them  in  any  other  business. 
Ross  v.  Laughton,  1  YeB.  At  B.  349. 


2.  For  what  Cot  to. 

An  attorney  has  a  lien  upon  deeds,  papers, 
and  writings  belonging  to  a  bankrupt,  not  merely 
for  his  bill  for  business  done  before  the  bank- 
ruptcy,  but  for  the  costs  of  an  action  brought 
•gainst  the  bankrupt  after  the  commission  issued, 
to  recover  the  amount  of  his  bill,  unless  it  ap- 
pears that,  as  an  attorney,  he  had  improperly 
commenced  the  action  for  the  purpose  of  in- 
creasing costs.  Lambert  v.  Buckmaster,  4  D. 
&  It  125;  2&&C.  616. 

A  defendant  being  sued  by  bill  as  an  attorney 
of  the  court  of  King's  Bench,  pleaded  by  an  at. 
torney  who  had  not  filed  any  warrant  to  defend, 
and  on  motion  to  stay  the  proceedings  in  the  ac- 
tion (in  which  the  plaintiff  was  nonsuited),  the 
plaintiff  undertook  to  set  off  the  defendant's 
costs  against  a  judgment  debt  due  from  him  to 
the  plaintiff: — Held,  that  the  defendant's  attor- 
ney or  agent  had  no  lien  upon  such  costs  for  his 
own  costs  in  defending  the  suit  Van  Sandav  v. 
Burt,!  D.  &  R.  168:  &  C.  not  &  P.  5  B.  At  A.  42. 

A  solicitor's  lien  does  not  extend  to  debts  that 
are  not  dno  to  him  in  his  professional  character. 
WorraU  y.  Johnson,  2  J.  &  W.  218. 

Quaere,  whether  a  solicitor's  lien  for  his  costs 
on  a  rand  in  court  is  general,  or  is  confined  to 
the  costs  of  the  particular  suit    Id. 

A  solicitor  having  in  his  possession  the  instru- 
ment on  which  his  client's  right  to  a  fund  in 
court  rests,  he  has  a  general  lien  on  that  ground 
Id. 


3.  On  Debt  and  Cost$  recovered. 

On  Debt  recovered.] — An  attorney  has  a  lien 
upon  a  sum  awarded  in  favour  of  his  client,  as 
well  aa  if  recovered  by  judgment ;  and,  if,  after 
notice  to  the  defendant,  the  latter  pay  it  over  to 
the  plainth%  the  plaintiff's  attorney  may  compel 
a  re-payment  of  it  to  himself.  Ormerod  v.  Tate, 
1  East,  464. 

An  attorney  has  a  lien  for  his  bill  of  costs,  on 
money  levied  by  the  sheriff  under  an  execution 
on  a  judgment  recovered  by  bis  client,  and  is 
entitled  to  have  it  paid  over  to  him,  notwith- 
standing' the  sheriff  has  had  notice  from  the 
party,  against  whom  the  execution  issued,  to  re- 
tain the  money  in  his  hands,  and  that  the  court 
woold  be  moved  to  set  aside  the  judgment  for 
irregularity;  and  notwithstanding  a  docket  has 
\r~~n  struck  against  the  client  who  has  become  a 
bankrupt.     Griffin  v.  Eyles,  1  H.  Black.  122. 

The  statute  of  limitations  bars  the  remedy 
only,  not  the  debt;  and,  therefore,  where  an  at- 
torney lor  a  plaintiff  had  obtained  judgment, 
n**A  the  defendant  was  afterwards  discharged 
under  the  Lords*  Act,  but  at  a  subsequent  period 
mfi.fi.  issued  against  his  goods,  upon  which  the 
sheriff  levied  the  damages  and  costs ;  it  was  held, 
that  the  attorney,  though  he  had  taken  no  step 
in  the  cause,  or  to  recover  the  amount  of  his 


bill  of  costs,  within  six  years,  had  still  a  lien  on 
the  judgment  for  his  bill  of  costs ;  and  the  court 
directed  the  sheriff  to  pay  him  the  amount  out 
of  the  proceeds  of  the  goods.  Biggins  v.  Scott, 
2  B.  At  AdoL  413. 


Where  there  are  Cross  Actions.] — It  was  for- 
merly held  in  C.  P.  that  the  right  between  party 
and  party  was  paramount  to  the  rights  between 
one  of  the  parties  and  his  attorney,  where  there 
were  cross  actions,  homos  v.  Mellor,  5  Moore,  95. 

Semble,  in  the  Exchequer,  that  the  lien  of  the 
attorney  on  the  costs  in  the  cause  was  not  subject 
to  the  equity  of  the  claim  of  the  other  party,  for 
the  costs  of  another  suit.  Gabbit  v.  Chaytor,  1 
Anst  279. 

In  another  case  it  was  held,  that  the  attorney's 
lien  was  only  on  the  balance,  subject  to  the 
equitable  rights  of  the  parties  inter  se.  Lane  v. 
Pearce,  12  Price,  742. 

In  K.  B.  the  lien  of  the  plaintiff's  attorney 
upon  the  debts  and  costs  recovered  in  a  cause, 
extended  only  to  the  general  balance  of  the  costs, 
where  the  defendant  was  entitled  to  set  off  costs 
recovered  by  him  in  another  cause  against  the 
plaintiff.  Howell  v.  Harding,  8  East,  362 :  &  P. 
Randle  v.  Fuller,  6T.R.  456. 

Now,  by  rule  of  all  the  courts,  no  set  off  of  da- 
mages or  costs  between  parties  shall  be  allowed, 
to  the  prejudice  of  the  attorney 'alien  for  costs  in 
the  particular  suits  against  which  the  set  off  is 
sought :  provided  that  interlocutory  costs  in  the 
same  suit  awarded  to  the  adverse  party  may  be 
deducted.  Reg.  Gen.  K.  B.,  C.  P.,  and  Exch., 
H.  T.  2  WilL  1, 1  DowL  P.  C 196 ;  8  Bing.  303 ; 
1  M.  At  Scott,  429;  3  B.  At  Adol.  388;  2  C.  At 
J.  195 ;  2  Tyr.  349 ;  4  Bligh,  N.  S.  604. 

Where  the  defendant  applied  to  set  off  the 
costs  and  damages  recovered  in  an  action  brought 
by  him  against  the  costs  and  damages  recovered 
in  an  action  brought  against  him : — Held,  in  K. 
B.,  that  the  plaintiff's  attorney  had  a  lien  upon 
the  judgment  obtained  by  his  client  against 
the  defendant  for  the  amount  of  his  costs  in  that 
cause  only.  Stephens  v.  Weston,  5  D.  At  R.  399 ; 
3  B.  At  C.  535. 

Costs  in  error  are  costs  in  a  cause,  where  an 
attorney  has  a  lien  on  debt  and  costs  recovered 
after  affirmance  in  error,  and  the  defendant  is 
entitled  to  set  off  against  them  a  judgment  re- 
covered by  him  in  another  cause  against  the 
plaintiff.    Middleton  v.  Hill,  1  M.  &  S.  240. 

Plaintiff  obtained  judgments  against  the  de- 
fendant in  two  actions,  in  the  court  of  C.  P.,  and 
the  defendant  obtained  judgment  against  the 
plaintiff  in  the  court  of  K.  B. : — Held,  that  the 
attorney  had  no  lien  for  his  costs  upon  the  judg- 
ments m  the  court  of  C.  P. ;  and  having  refused 
to  allow  them  to  be  set  off  against  the  judgment 
in  K.  B.,  the  court  ordered  him  to  pay  the  costs 
of  the  application.  Bridges  v.  Smith,  1  DowL  P. 
C.  242;  1  M.  At  Scott, 93;  8  Bing.  29. 

On  Costs.] — An  attorney  has  a  lien  on  inter- 
locutory costs  under  an  order  of  a  judge.    Aspi- 
\naUv.  Stamp, 4  D.  At  R.  716;  3  B.  At  C.  108. 
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Where  one  party  owing  rent  had  obtained  a 
verdict  on  a  variance,  and  had  become  insolvent, 
the  court  of  C.  P.  permitted  the  avowant  to 
amend,  and  to  pay,  the  costs  of  the  former  trial 
into  court,  as  a  fund  for  payment  of  his  rent,  in 
derogation  of  the  plaintiff's  attorney's  lien. 
Brown  v.  Sayce,  4  Taunt  320. 

4.  On  Person  of  Defendant. 

The  plaintiff  having  charged  the  defendant  in 
execution,  died;  the  defendant's  wife  took  out 
administration  to  the  plaintiff;  then  the  court  of 
K.  B.  ordered  the  defendant  to  be  discharged  out 
of  custody,  saying,  that  the  plaintiff's  attorney 
had  no  lien  on  the  judgment  for  his  costs.  Pyne 
v.  Erie,  8  T.  R.  407. 

The  plaintiff's  attorney  directed  the  sheriff's 
officer  who  had  arrested  the  defendant,  not  to  let 
him  go  at  large  without  an  express  consent  from 
him,  as  he  had  a  lien  for  his  costs ;  the  sheriff's 
officer  did,  by  the  authority  of  the  plaintiff,  but 
without  that  of  the  attorney,  let  the  defendant  go 
at  large : — Held,  that  the  sheriff  was  not  liable 
to  the  attorney  for  his  costs.  Martin  v.  Francis, 
2B.  &A.402;  1  Chit.  241. 


5.  On  Property  recovered  in  Equity. 

A  solicitor  prosecuting  to  a  decree  has  a  lien 
on  the  estate  recovered,  in  the  hands  of  the  per- 
son recovering,  for  his  bill,  but  not  in  the  hands 
of  the  heir.    Barnesley  v.  Powell,  Amb.  102. 

But,  as  he  has  no  lien  on  a  fund  decreed  to  his 
client  beyond  his  costs  in  that  suit,  he  cannot 
claim  the  amount  of  other  costs  due  to  him  in 
other  suits.    Lann  v.  Church,  4  Madd.  391. 

A  solicitor  having  declined  to  act  for  his  client, 
has  no  lien  for  his  costs  upon  a  fund  in  court 
CresweU  v.  Byron,  14  Ves.  jun.  271. 

A  solicitor  who  receives  rents  in  a  cause  with- 
out the  authority  of  the  court,  cannot  retain  them 
on  the  ground  of  lien.  Wickens  v.  Toumshend, 
1  Rubs.  &  Mylne,  361. 

6.  When  extinguished, 
(a)  By  Settlement  of  Parties. 

Collusive  Compromise.] — A  defendant  settling 
a  matter  in  dispute  with  the  plaintiff,  in  the  ab- 
sence of  the  plaintiff's  attorney,  after  having 
been  served  with  process,  does  not  bind  the  plain- 
tiff's attorney.     Cole  v.  Bennett,  6  Price,  15. 

A  plaintiff  may,  without  consulting  his  attor- 
ney, compromise  an  action  with  the  defendant, 
and  take  on  himself  the  payment  of  the  costs  to 
the  attorney,  if  there  be  no  fraudulent  conspiracy 
to  cheat  the  attorney  of  his  costs.  Chapman  v. 
Hau>,  1  Taunt  341. 

If  a  plaintiff  compromise  an  action  with  the 
defendant,  without  consulting  his  attorney,  and 
the  latter  proceed  in  the  action  to  secure  his 
costs,  he  is  bound  to  make  out  a  clear  case  of 
collusion  between  the  plaintiff  and  defendant  to 
deprive  him  of  such  costs.  Nelson  v.  Wilson,  4 
M.  &  P.  385;  6  Bing.  568. 


If  a  plaintiff  compromise  the  debt  and  costs 
with  the  defendant  before  the  plaintifTs  attorney 
has  been  paid,  the  court  will  not  oblige  the  de- 
fendant to  pay  him,  unless  he  gave  notice  to  the 
defendant  not  to  settle  with  the  plaintiff  till  his 
bill  should  be  paid.     Welsh  v.  Hole,  1  DougL  238. 

If  the  defendant's  attorney  pay  to  the  plaintiff 
the  debt  and  costs  recovered,  after  notice  from 
the  plaintiff's  attorney  not  to  do  so  till  his  bill 
has  been  first  satisfied,  the  former  is  liable  to 
pay  over  again  to  the  latter  the  amount  of  his 
lien  on  such  debt  and  costs  of  the  suit  Read 
v.  Duppa,  6  T.  R.  361. 

Where  the  amount  of  damages  sought  to  be 
recovered  in  an  action  is  unliquidated,  the  par- 
ties  may  compromise,  without  regard  to  the  plain- 
tiff's attorney's  claim  to  costs.  Ex  parte  Hart, 
1  Dowl.  P.  &  324 ;  1  B.  &,  Adol.  660. 

In  an  action  for  excessive  distress,  the  defend- 
ant compromised  with  plaintiff,  after  notice  from 
plaintiff's  attorney  not  to  do  so  without  his  con- 
sent; the  court  refused  to  interpose  on  behalf  of 
the  attorney,  the  case  being  one  of  purely  un- 
liquidated damages.     Id. 

Where  a  plaintiff  and  defendant  collude  in  the 
settlement  of  an  action,  in  order  to  deprive  the 
plaintiff's  attorney  of  his  costs,  and  a  bill  for  debt 
and  costs  is  given  by  the  defendant  in  further- 
ance of  that  collusion,  the  court  will  compel  the 
delivery  up  of  that  bill.  Gould  v.  Davis,  I  Dowi. 
P.  C.  288;  1  C. &  J. 415;  1  Tyr.  380. 

Release.] — A  release  of  all  demands  from  the 
plaintiff  to  the  defendant  will  not  deprive  the 
plaintiff's  attorney  of  his  lien  upon  the  costs  of 
an  action  awarded  in  favour  of  the  plaintiff.  Gif- 
ford  v.  Gifford,  Forrest,  109 :  S.  P.  Ormerod  v. 
Tate,  1  East,  464. 

Entry  as  Satisfaction.]— Where  the  plaintiff; 
after  judgment  recovered,  settled  the  action  with 
the  defendant,  and  employed  a  new  attorney  to 
enter  up  satisfaction  on  the  record : — Held,  that 
the  defendant  was  entitled  to  be  discharged  out 
of  custody,  although  the  lien  of  the  plaintiff's  at- 
torney on  the  costs  had  not  been  satisfied.  Mart 
v.  Smith,  4  B.  &  A.  466. 

Where  an  attorney,  without  a  regular  authori- 
ty from  the  plaintiff,  commenced  an  action  of  re- 
plevin, and  the  plaintiff,  with  a  knowledge  of  the 
proceedings,  suffered  the  cause  to  be  carried  down 
to  trial,  but  afterwards  concerting  with  the  de- 
fendant, entered  up  satisfaction  on  the  record 
without  securing  to  the  attorney  his  costs,  the 
court  refused  to  vacate  the  entry  of  satisfactiaa. 
Abbott  v.  Rice,  3  Bing.  132 ;  10  Moore,  489. 

What  Course  an  Attorney  may  pursue.]— .Pay- 
ment of  debt  to  plaintiff  after  action  brought, 
without  the  knowledge  of  the  attorney  and  with- 
out costs,  is  no  stay  to  the  action.  Toms  v. 
Powell,  7  East,  536;  3  Smith,  554;  6  Etp.  40: 
S.  P.  Atkinson  v.  Thornton,  1  Camp.  559,  nu; 
Holland  v.  Jourdine,  Holt,  6. 

And  if  a  defendant  pays  the  plaintiff^  after  the 
writ  is  sued  out,  without  discharging  the 
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the  attorney  may  proceed  in  the  cause  notwith- 
standing.   Id. 

Yet  he  will  not  be  allowed  to  make  nse  of  his 
client's  name  in  proceeding  in  an  action,  for  the 
purpose  of  trying  whether,  at  the  time  of  settle- 
ment, he  was  entitled  to  the  costs  of  a  declaration. 
Charlwood  v.  Berridge,  1  Esp.  345 — Eyre. 

An  attorney  is  entitled  to  his  costs  for  writing 
a  letter  demanding  a  debt  from  a  defendant  be- 
fore writ  issued.  Morrison  v.  Summers,  1  Dowl. 
P.  C.  325;  1  B.  &  Adol.  559. 

A  plaintiff's  attorney  in  London,  on  10th  April, 
applied  to  defendant  living  in  the  country,  for  the 
payment  of  a  debt,  and  of  5s.  for  a  letter.  The 
defendant  replied  that  he  would  pay  in  a  fort- 
night.  On  the  14th,  the  attorney,  in  answer, 
stated,  if  the  debt  was  paid  on  the  21st  no  further 
expense  would  be  incurred,  and  demanded  13s.  id. 
toe  his  costs.  On  the  same  day,  and  before  the 
receipt  of  that  letter,  the  defendant  remitted  the 
debt  to  plaintiff,  through  a  banker;  and  on  the  fol- 
lowing day  the  plaintiff  received  it,  and  gave  a 
receipt.  On  the  15th,  the  attorney,  with  the  view 
of  receiving  his  costs,  sued  out  a  writ;  and  on  dis- 
covering afterwards  that  the  plaintiff  had  been 
paid,  informed  the  defendant,  that,  unless  11.  It. 
was  paid  him,  he  should  proceed  in  the  action 
for  his  costs : — Held,  that  as  the  remitting  of  the 
money  to  the  plaintiff,  and  not  to  the  attorney, 
was  a  breach  of  good  faith,  the  court  would  only 
stay  the  proceedings  on  the  terms  of  paying  the 
13s.  4A,  and  the  costs  of  the  application.    Id. 

If  the  plaintiff  and  defendant  collusively  settle 
the  debt  and  costs  upon  an  execution,  in  order  to 
defraud  the  plaintiff's  attorney  of  his  costs,  the 
plaintiff's  attorney  cannot  sue  out  a  second  exe- 
cution on  the  same  judgment  to  levy  his  costs, 
but  must  apply  to  the  court.  Graves  v.  Eades,  1 
Marsh.  113;  5  Taunt  429. 

But  if  a  plaintiff  collude  with  the  defendant's 
bail  and  his  attorney,  to  deprive  the  plaintiff's  at- 
torney of  his  costs,  by  settling  a  debt,  and  accept 
ins;  part  payment  without  the  intervention  of  the 
plaintiff's  attorney,  the  court  of  C.  P.  will  not  re- 
strain the  plaintiff's  attorney  from  proceeding 
against  the  bail  in  order  to  recover  such  costs. 
Svwin  v.  Senate,  2  N.  R.  99. 

Upon  a  party  changing  his  solicitor,  the  former 
solicitor  has  a  hen  for  his  costs  upon  papers  in  his 
hands,  but  cannot  otherwise  stop  the  progress  of 
the  cause  till  he  is  paid.  Merrywether  v.Mellish, 
13  Ves.  jun.  161 :  &  P.  Twart  v.  Dayrell,  13  Ves. 
jan.  195. 


(6)  By  other  Means. 

Where  C.  gave  his  attorney  a  specific  sum  for 
the  purpose  of  satisfying  a  debt,  for  which  an  ex- 
ecution had  issued  against  his  goods  at  the  suit 
of  BL,  and  the  attorney  paid  the  money  to  B.,  who 
thereupon  delivered  to  him  a  lease  which  had 
been  deposited  by  C.  with  B.  as  a  security  for  the 
debt: — Held,  that  the  attorney  had  a  lien  on  it 
fat  bis  general  balance  due  from  C;  and  that 
ssueh  lien  was  not  extinguished  by  his  having 
taken  acceptances  from  C.  for  the  amount  of  that 
fjyiamstt  before  the  lease  came  to  his  hands,  some 


of  those  acceptances,  when  the  lease  did  come  to 
his  hands,  having  been  dishonoured,  and  one  of 
them  taken  up  by  the  attorney.  Stevenson  v. 
Blakelock,  1  M.  At  S.  535. 

A  solicitor's  lien  is  superseded  by  taking  a  secu- 
rity. Batch  v.  Symes,  1  Turn.  &  Rubs.  92 :  S.  P. 
Cowell  v.  Simpson,  16  Ves.  jun.  275. 

A  solicitor  relinquishes  his  lien  on  papers  in 
his  hands  by  obtaining  an  order  to  tax  his  bill, 
and  to  prove  for  the  amount  Ex  parte  Innes, 
Buck,  357. 

Though  an  order  be  made  on  a  petition  in 
bankruptcy,  directing  costs  to  be  paid  to  the  pe- 
titioner personally,  wis  does  not  take  away  the 
lien  of  the  solicitor  for  his  costs.  Ex  parte  Bry- 
ant, 1  Madd.  49. 

The  solicitor  is  not  deprived  of  his  lien  on  the 
funds  in  court,  for  his  costs  in  the  cause,  by  hav- 
ing issued  an  attachment  against  his  client,  and 
committed  him  to  gaol  for  non-payment  of  his 
bill;  but  the  costs  which  he  may  receive  in  the 
cause  are  to  be  taken  in  discharge  of  the  attach- 
ment  pro  tanto.    Davies  v.  Bush,  1  Younge,  358. 


XI.  Agxnt  in  Town. 

Authority  of.] — The  acts  of  an  attorney's  agent 
in  town,  in  matters  relative  to  the  suit,  are  bind- 
ing upon  the  parties.  Griffiths  v.  Williams,  1 T. 
R.  710. 

The  death  of  a  principal  attorney,  pending  a 
suit,  does  not  revoke  his  agent's  authority  to  ob- 
tain possession  of  a  postea,  after  a  verdict  found 
for  the  client  of  the  former.  Taunton  v.  Goforth, 
6D.&R.  384.  

Recovery  of  Costs.}— An  attorney  employing  an 
agent  to  do  business  for  his  client,  is  primari- 
ly liable  to  such  agent  for  his  bill,  though  the 
latter  knows  the  business  to  be  done  for  the  client; 
but  to  whom  the  credit  is  given  is  a  question  for 
the  jury.  Scrace  v.  Whittington,  3  D.  At  R.  195; 
2B.&C.  11. 

An  order  was  made  in  Chancery  on  the  appli- 
cation of  a  solicitor  to  tax  his  own  agent's  bill. 
Corner  v.  Hake,  2  Cox,  173. 

Hen  of.] — A  town  agent  has  no  lien  for  the 
general  balance  due  to  him  from  a  country  at 
torney,  upon  money  of  a  client  of  the  latter  com- 
ing to  his  hands  in  a  cause  in  which  he  acts  as 
such  town  agent,  because  he  must  have  known 
that  the  money  was  received  for  the  client's  use ; 
but  qusre,  whether  he  has  not  a  lien  for  his 
agency  in  recovering  the  money  in  the  particular 
cause.    Moody  v.  Spencer,  2  D.  &  R.  6. 

Where  the  plaintiff's  attorney  was  indebted  to 
the  plaintiff  in  a  sum  exceeding  the  attorney's 
costs  in  the  cause: — Held,  that  the  agent  (to 
whom  the  plaintiff's  attorney  was  indebted  on  a 
general  account  in  a  sum  exceeding  the  amount 
of  the  attorney's  costs)  could  not,  as  against  the 
plaintiff,  retain  out  of  the  sum  recovered  by  him 
more  than  the  charge  for  agency  in  that  particu- 
lar cause.  White  v.  Royal  Exchange  Assurance, 
7  Moore,  249;  1  Bing.20. 
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An  agent  has  a  lien  upon  the  papers  in  his 
bands  for  what  was  due  to  him  as  agent  in  the 
cause  from  the  solicitor  in  the  country.  Ward  v. 
Hepple,  15  Ves.  inn.  297:  &  P.  Ex  parte  Steele, 
16  Yes.  jun.  164. 

The  town  agents  of  a  bankrupt  country  attor- 
ney have  a  lien  against  his  assignees,  on  papers 
of  the  client  placed  in  their  (the  agent's)  hands 
for  the  conduct  of  the  business,  for  the  amount  of 
their  bill  against  the  attorney  for  the  business 
done  on  the  part  of  the  client  Bray  v.  Hine,  6 
Price,  203. 

An  agent  for  an  attorney  plaintiff,  dying  intes- 
tate and  insolvent  pending  a  suit,  has  a  Tien  for 
his  costs  upon  a  postea,  of  which  he  has  obtained 
possession  after  the  death  of  the  intestate.  Taun- 
ton v.  Goforth,  6D.&R.  384. 


XII.  Change  of  Attornixb. 

A  party  in  a  cause  cannot  change  his  attorney 
or  solicitor  without  the  leave  of  the  court  Mac- 
pherson  v.  Robinson,  1  Dough  217 :  &  P.  Tioart 
v.  DayreU,  13  Ves.  jun.  196. 

Where  a  defendant  has  appeared  and  pleaded 
to  an  action  by  one  attorney,  he  cannot  make  any 
application  to  the  court  by  another  in  the  same 
cause,  unless  he  has  obtained  an  order  for  chang- 
ing his  attorney.  Ginders  v.  Moore,  1  B.  &  C. 
654. 

An  inoperative  plea  having  been  put  in  with- 
out authority,  by  a  new  attorney  for  the  defend- 
ant, without  any  order  to  change  the  attorney, 
the  judgment  which  had  been  signed  as  for  want 
of  a  plea  was  set  aside.  Perry  v.  Fishery  6  East, 
549. 

But  taking  a  plea  out  of  the  office  and  keep- 
ing it  waives  the  irregularity  of  its  having  been 
5 leaded  by  a  new  attorney  without  an  order. 
iargerem  v.  MakUwaine,  2  N.  R.  509. 

Notice  of  justification  of  bail  by  a  new  attor- 
ney, changed  without  a  rule  of  court,  is  irregular. 
Hill  v.  Roe,  2  Marsh.  257;  6  Taunt  532:  &  P. 
Kaye  v.  De  Mattos,  2  W.  Black.  1325. 

And  the  bail  will  not  be  permitted  to  justify. 
Macpherson  v.  Robinson,  1  Dougl.217 : 5.  P.  Anon. 
2  Chit  87. 


But  in  the  case  of  a  prisoner,  notice  of  bail 
may  be  given  by  one  attorney,  and  notice  of  jus- 
tification by  another.  Crow  v.  Watson,  2  Chit 
93 :  &  P.  Anon.  1  Tidd's  Prac  259;  Key  v. 
Tavemier,  1  Chit  29. 

The  court  granted  a  rule  nisi  for  an  attach- 
ment against  the  sheriff,  where  bail  was  put  in 
by  a  new  attorney  without  an  order  to  change 
the  attorney.    Anon.  2  Chit  76. 

It  was  no  objection  to  the  justification  of  bail 
in  the  Exchequer,  that  the  bail  were  put  in  by  one 
clerk  in  court,  and  the  notice  of  justification  and 
of  added  bail  given  by  another,  if  there  was  an 
affidavit  that  the  latter  were  added  and  notice 
given  by  the  bail  to  the  sheriff.  Hancock  v.  I  Filing  BUI] — Before  the  uniformity  of  process 
Grew,  1  Y.  &  J.  456:  &  P.  Hopkins  v.  Peacock,  I  act,  attornies  must  have  been  sued  bybill,  whicfti 
5  Price,  558.  might  have  been  filed  in  vacation.    Wmghmrm  r. 


But  time  was  given  to  change  the  attorney 
regularly.    Malper son's  Bail,  2  Chit  93. 

A  notice  of  bail  given  by  the  defendant's  attor- 
ney, and  bail  above  put  in  by  an  attorney  em- 
ployed by  the  bail  to  the  sheriff,  without  an  order 
having  been  made  for  changing,  was  held  suffi- 
cient Plomer  v.  Houghton,  2  B.  or  A.  604 :  &  C. 
nom.    Rex  v.  London  (Sheriffs),  I  Chit  201, 329. 

Upon  the  death  of  the  attorney  in  the  cause, 
notice  must  be  given  to  the  opposite  party  of  the 
appointment  of  the  new  attorney,  before  he  can 
proceed  in  the  cause.  Ryland  v.  ifoakes,  1  Taunt 
342. 

A  party  called  on  to  shew  cause  may  oppose 
the  rule  in  person,  or  by  a  new  attorney,  without 
notice  to  the  other  party  of  the  order  to  change 
his  attorney.  Lovegrove  v.  Dymond,  4  Taunt  669. 

Also,  in  C.  P.,  a  plaintiff  may  sue  out  execu- 
tion by  a  different  attorney  without  an  order  to 
change.     Tipping  v.  Johnson,  2  B.  &  P.  357. 

And  in  K.  B.  a  defendant  may  bring  a  writ  of 
error  without  such  an  order.  Batchelor  v.  Ellis, 
7T.R.  337. 

The  Exchequer  did  not  formerly  take  notice 
of  the  immediate  attorney  in  the  cause,  the  pro- 
ceedings  being  carried  on  there  in  the  names  of 
the  clerks  of  the  court  Hopkins  v.  Peacock,  5 
Price,  558. 

In  C.  P.,  where  there  is  an  order  for  changing 
upon  payment  of  the  first  attorney's  bill  upon 
taxation,  and  delivery  up  of  papers,  the  first  at- 
torney is  entitled  to  the  possession  of  it  to  en- 
force payment  of  his  bill.  Alger  v.  Hefford,  1 
Taunt  38. 

It  is  unnecessary  to  file  a  new  warrant  when 
the  attorney  has  been  changed.  Wood  v.  Plant, 
1  Taunt  44. 

The  obtaining  an  order,  by  consent,  to  change 
the  attorney  is  not  a  proceeding  in  the  cause  so 
as  to  make  it  unnecessary  to  give  a  term's  notice. 
Deacon  v.  Fuller,  1  C.  &  M.  349 ;  1  Dowl.  P.C 
675. 

A  party  may  change  his  solicitor  who  has  a 
lien  for  his  costs  upon  papers  in  his  possession. 
Twart  v.  DayreU,  13  Ves.  jun.  195 :  &  P.  Merry- 
wether  v.  Meuish,  13  Ves.  jun.  161. 

XIII.  Actions  against  ArroaNtBs. 

Process.] — On  suing  out  an  attachment  of  pri- 
vilege, a  praecipe  must  have  been  left  with  the 
prothonotary  in  C.  P.  ProgaU  v.  Tapscat,  2  W. 
Black.  919. 

But  the  attorney's  name  need  not  be  indorsed 
on  the  writ:  the  stat  2  Geo.  2,  c.  23,  s.  22,  only 
applying  to  cases  where  the  attorney  sues  for 
another  person.    Fields  v.  Lewsn,  4T.R.  275. 

An  attorney  plaintiff  may  sue  by  common  pro- 
cess, and  indorse  his  own  name  on  the  copy  as 
attorney,  and  may  afterwards  declare  by  anqmwr 
attorney.    Jackson  v.  Barnard,  7T.R.  35. 
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JReloV,  5T.R.  173:  A  P.  Lane  v.  Wheat,  1 
DoogL  313,  n. ;  Dodsworth  v.  Bowen,  5  T.  R.  385. 
And**  Groat  v.  Eyles,  2  Marsh.  49;  6  Taunt 
347;  Stoet  ▼.  Eyles,  2  Marsh.  54;  Panvtf  v. 
Sprmggon,  2  H.  Black.  606;  Snell  v.  Pfctftj», 
Peake,209. 

As  to  the  mode  of  proceeding  by  bill,  see 
Hartop  v.  Juke*,  1  M.  &  S.  709 ;  Constable  v. 
Edwards,  1  Tidd's  Prac  323;  iwm.  Lofft,  653. 

As  to  the  service  of  bills,  see  iitum.  Lofft,  357; 
v.  Asa**,  1  Tidd's  Prac  323. 


ATTORNEY  GENERAL-&S  Barrister. 


ATTORNMENT— &e  Landlord  and  Tenant. 


AUCTION— See  Saul 


AUDITA  QUERELA. 

The  writ  of  audita  querela  is  of  common  right 
Giles  v.  Nathan,  5  Taunt  558;  1  Marsh. 226: 
&  P.  Litter  v.  JfradeU,  1  B.  &  P.  427. 

Where  a  writ  of  audits)  querela  clearly  affords 
relief  to  the  defendant,  the  court  will  relieve  him 
on  motion,  without  putting  him  to  the  audita 
querela.    Id, 

Bat  where  the  relief  is  questionable,  the  court 
wQl  not  dispose  of  the  case  on  motion,  but  leave 
the  defendant  so  to  proceed  that  the  plaintiff 
may  demur  or  bring  error.    Id. 

And  therefore  the  court  refused  to  dispose  of  a 
writ  of  audita  querela  by  a  motion  in  arrest  of 
judgment,  where  the  parties  seriously  argued  the 
Jtf. 


If  bail,  being  fixed  with  the  debt,  and  having 
paid  it,  sue  the  principal  and  obtain  judgment, 
alter  a  commission  of  bankrupt  has  issued  against 
him,  but  before  he  has  obtained  his  certificate; 
and  after  be  obtains  it,  the  bail  in  the  second  ac- 
tion apply  to  be  exonerated,  on  the  ground  that  the 
plaintiffs,  the  bail  in  the  original  action,  might 
prove  their  debt  under  the  commission,  by  virtue 
of  stat  49  Geo.  3,  a  121 ,  s.  8 :  the  court  refused 
to  interfere  summarily,  but  left  the  bail  to  their 
writ  of  audita  querela.  Heroes  v.  Matt,  and  Dolby 
t. flame,  2  Marsh.  37;  6  Taunt  329;  2  Rose, 


The  defendants  being  bankrupt  were  sued,  and 
~  ~  judgment  by  default  in  Trinity  Term, 
final  judgment  was  entered  up  and  execution 
'  thereon  in  Michaelmas  Term  following ; 
the  13th  November,  in  that  term,  the  defend- 
its  obtained  their  certificate,  and  on  the  same 
day  the  sheriff's  officer  levied,  and  he,  notwith- 
standing a  notice  that  the  defendant's  certificate 
had  been  allowed,  being  about  to  sell  the  goods 
aetsad,  the  defendants  paid  the  amount  of  the 
debt  and  costs  into  court  under  a  judge's  order,  to 
abide  the  event  of  a  motion.  On  application  by  the 
i.  2c 


defendants  to  have  the  money  paid  out  to  them, 
the  court  refused  to  interfere ;  but  left  the  parties 
to  their  audita  querela,  although  it  was  insisted 
that,  by  the  6  Geo.  4,  c  16,  s.  126,  the  goods  as 
well  as  the  persons  of  bankrupts  are  protected. 
Hanson  v.  Blahey,  1  M.  &  P.  261;  4  Bing.  493. 

Where  fraud  was  imputed  to  the1  defendant,  on 
affidavits,  stating  that  he  had  fraudulently  caused 
a  commission  o?  bankrupted  to  be  issued  against 
the  plaintiff,  and  there  were  counter-affidavits  by 
the  defendant,  denying  the  existence  of  fraud, 
the  court  of  C.  P.  refused  to  go  into  the  question 
on  motion,  but  left  the  party  to  his  remedy  by 
action,  or  audita  querela.  Baker  v.  Kidgway,  2 
Bing.  41 ;  9  Moore,  114. 


AUDITORS— See  Account. 


AUTRE  FOIS  ACQUIT-&*  Criminal 
'  Law. 


AVOWRY— See  Replevin. 


AWARD— See  Arbitration— Common. 


BAIL. 

I.  Form  and  Nature  of  Bail-bond. 

1.  General  Requisites,  211. 

2.  Givenby  Initials  only — See  Practice. 

3.  Misnomer  in — See  Misnomer. 

4.  Manner  of  Arrest — See  Arrest. 
II.  Discharge  op  Bail-bond. 

1.  By  Surrender  of  Principal,  212. 

2.  By  other  Means,  213. 

III.  Forfeiture  op  Bail-bond. 

1.  By  not  giving  Bail,  213. 

2.  By  putting  tn  disqualified  Persons, 
214. 

3.  Irregular  Proceedings,  214. 

IV.  Assignment  of  Bail-bond. 

1.  Statute,  and  Form,  214. 

2.  Effect  of  Assignment,  and  Suit,  215. 

3.  Waiver  of  Assignment, 
(a)  By  excepting  to  Bail,  215. 
(6)  By  Proceeding  against  Sheriff, 

V.  Actions  on  Bail-bonds. 

1.  in  what  Court,  215. 

2.  Pleadings,  215. 

3.  Practice, 
(a)  Am  to  Appearance,  216. 
(©)  Staying  Proceedings  on  Terms, 

217. 

(c)  Necessary  Affidavit,  217. 

(d)  Bond  standing  as  Security,  218. 

(e)  Payment  of  Costs,and  other  Term, 
219. 

(/)  Am  to  Judgment,  219. 
|        VI.  Rights  and  Liability  of  Bail  to  the 
Sheriff,  219. 
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Discharge  of  Bail-bond. 


not  be  avoided  for  any  trifling"  informality  or  va- 
riance of  the  condition  from  the  writ,  in  the  de- 
scription of  the  plea,  or  of  the  time  or  place  of 
appearance,  or  of  the  ram.  Atkinson  v.  Sounder- 
son,  1  Tidd'e  Prac  223;  4  DougL254. 

Under  a  writ  in  a  plea  of  trespass  on  the  case 
upon  promises,  the  sheriff  took  a  bond  conditioned 
for  appearance  in  a  plea  of  trespass  j  it  was  held 
good,  for  it  is  sufficient  to  state  the  names  of  the 
parties,  and  the  time  and  place  of  appearance. 
Owen  v.  Nail,  6T.R.  702. 

Where  the  writ  was  to  appear  before  the  king, 
"wheresoever  he  should  then  be  in  England," 
and  the  sheriff  took  a  bond  for  appearance  before 
the  king  "  at  Westminster :" — Held,  that  it  was  a 
substantial  compliance  with  the  statute.  Jones 
v.  Sturdy,  9  East,  55. 

Where,  i,n  an  action  on  a  bail-bond,  the  special 
original  was  returnable  before  the  king  whereso- 
ever, &a,  and  the  word  "  ubicunque"  was  omit- 
ted:— Held,  that  the  omission  was  not  fatal 
Shuttlcworth  v.  Pilkington,  1T.R. 240,  n.      . 

But  where  a  capias  ad  respondendum  was  re- 
turnable u  before  his  Majesty's  justices  of  the 
bench  at  Westminster,"  by  virtue  of  which  the 
sheriff  issued  his  mandate  to  the  bailiff  of  a  liber- 
ty, commanding  him  to  take  the  defendant,  so 
that  the  sheriff  might  have  his  body  "  before  his 
said  Majesty  at  Westminster,"  and  the  bailiff 
took  a  bail-bond  conditioned  for  the  defendant's 
appearance  "  before  his  said  Majesty  at  Westmin- 
ster :" — Held,  that  the  variance  between  the  bail- 
bond  and  the  writ  was  fatal,  and  the  bond  was 
void.  Rencdds  v.  Smith,  2  Marsh.  258 ;  6  Taunt 
551. 

By  the  writ,  the  sheriff  was  commanded  to 
take  W.  P.  and  one  S.  P.,  and  him  and  the  said 
S.  P.  safely  keep  until  he  and  S.  P.  should  have 
given  him  bail  in  an  action  of  assumpsit  at  the 
suit  of  the  plaintiff.  The  sheriff  took  a  bail-bond 
conditioned  for  the  appearance  of  W.  P.  alone : — 
Held  (on  general  demurrer  to  a  declaration  on 
the  bond)  to  be  no  variance.  Grottick  v.  Phillips, 
3  M.  &  Scott,  132;  9  Bing.  721. 

Quere,  if  the  demurrer  had  been  special    Id. 


II.  Discharge  of  Bail-bond. 

1.  By  Surrender  of  Principal, 

If  the  defendant,  who  has  given  a  bail-bond, 
surrender  himself  to  the  sheriff,  before  or  on  the 
return  of  the  writ,  the  bond  may  be  given  up,  and 
it  will  be  considered  as  if  no  such  bond  had  been 
given.  Jones  v.  Lander,  6T.  R.  753:  &  P. 
Stamper  v.  MUbourne,  7  T.  R.  122 :  Qallawayv. 
Seymour,  1  Tidd'e  Prac.  225.  But  tee  Harrison 
v.  Davis,  5  Burr.  2683. 

But  not  unless  he  give  notice  of  such  surren- 
der.   Maddscks  v.  Bullock,  1  B.  &  P.  325. 

It  is  optional  with  the  sheriff,  whether  or  not 
he  will  accept  such  surrender.  Hamilton  v. 
Wilson,  1  East,  383. 

Where  the  principal  surrendered  to  the  jailor 
at  the  county  jail,  in  discharge  of  his  bail  to  the 


sheriff,  before  twelve  o'clock  on  the  first  day  of 
term,  being1  the  return-day  of  the  writ,  and  the 
under-sheriff  signed  his  assent  to  the  surrender 
by  return  of  post  the  next  day,  at  the  distance 
of  seventeen  miles  '.—Held  sufficient  to  discharge 
the  bail-bond,  of  which  the  plaintiff  had  taken  an 
assignment,  with  notice  of  the  render,  and  the 
court  stayed  the  proceedings.  Plimpton  v.  How- 
ell, 10  East,  100. 

And  where  a  defendant  applied  to  the  under- 
sheriff,  before  the  return  of  the  writ,  to  surrender 
himself  in  discharge  of  his  bail,  which  he  refused 
to  accept,  without  assigning  any  reason  for  so 
doing,  and  the  day  after  surrendered  himself  to 
the  keeper  of  the  county  jail,  which  was  also  be- 
fore the  writ  was  returnable,  and  the  bail-bond 
was  afterwards  assigned  to  the  plaintiff;  the  court 
of  C.  P.  ordered  the  proceedings  on  it  to  be  stayed, 
without  costs.    Lewis  v.  Davies,  5  Moore,  267. 

Where  the  principal  surrendered  in  time,  but 
the  bail  omitted  to  give  regular  notice  of  it  to  the 
plaintiff,  in  consequence  of  which  he  proceeded 
upon  the  bail-bond,  the  court,  on  the  application 
of  the  bail,  set  aside  the  proceedings  on  payment 
of  costs,  even  after  execution  levied,  and  the  mo- 
ney in  the  sheriff's  hands.  Lepine  v.  BswrwHfi 
T.  R.  222. 

If  A.,  being  arrested  by  R,  on  process  of  C  P, 
.give  bail  to  the  sheriff,  and  before  the  return  of 
the  writ,  being  again  arrested  by  C,is  committed 
to  the  fleet  Prison,  after  which,  and  before  the 
return  of  the  first  writ,  B.  takes  an  assignment  of 
the  bail-bond,  and  proceeds  thereon,  the  court 
will  stay  such  proceedings;  but  will  not  make  B. 
pay  costs,  for  they  will  not  try  upon  affidavit. 
whether  he  knew  or  not  that  A.  was  in  custody, 
but  will  consider  him  ignorant  of  that  fact,  on- 
less  notice  of  surrender  has  been  regularly  given. 
Harding  v.  Hennem,  3  B.  &  P.  232. 

The  court  will  stay  the  proceedings  on  a  bail- 
bond  without  costs,  if  the  notice  of  render  be 
given  before  the  assignment;  but  not  otherwise. 
Anon.  2  Chit  103. 

A  surrender  after  bail  above  put  in,  but  net 
perfected,  though  before  an  assignment  of  the 
bail-bond,  does  not  discharge  the  bail  to  the 
sheriff.     Turner  v.  Wheatley,  1  Price,  262. 

Where  a  plaintiff  had  proceeded  on  an 
ment  taken  after  the  render  of  the  defendant*' 
had  put  in  bail,  whom  he  had  insufficiently  de- 
scribed, so  that  time  was  necessarily  given  for 
furnishing  a  better  description,  during  which  in- 
terval such  further  description  was  not  given,  nor 
was  any  attempt  afterwards  made  to  justify,  the 
court  set  aside  the  proceedings  on  the  aasirazneat 
of  the  bond.  Richardson  v.  Hodgson^  11  Prion, 
633. 

Semble,  that  rendering  the  defendant  to  the 
King's  Bench  prison,  before  the  return  of  the 
writ,  will  not  discharge  the  bail  to  the  -* — ^ 
Foster  v.  Hyde,  1  Tidd'e  Prac.  225, 306. 


The  court  of  Exchequer  wifl  stay 
against  bail,  where  the  principal  has 
terms.  Standenv.  Blakic,  13  Price,  114;  McCkcL 
41 
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2.  By  other  Meane. 

Delay  in  Proceeding.}— The  bail-bond  cannot 
be  assigned,  when  the  original  suit  is  out  of  court 
by  not  declaring  in  time.  Sparrow  v.  Nay  lor  y  2 
W.  Black.  876. 

But  if  the  assignment  be  taken  before  the  rait 
is  out  of  court,  it  may  be  proceeded  upon  after- 
wards. Piggott  v.  Truote,  3  &  &  P.  231;  CoU 
Jett  v.  Blond,  4  Taunt  715. 

But  the  court  will  stay -such  proceedings,  if  it 
appear  UpU  the  plaintiff  has  been  guilty  of 


Where  the  defendant  neglects  to  put  in  and 
perfect  bail,  and  the  plaintiff  omits  to  declare 
within  two  terms  after  the  return  of  the  writ,  he 
is  not  oat  of  court,  but  may  take  an  assignment 
of  the  bail-bond.  Carmiekael  v.  Chandler,  3 
DoagL43£ 

Proceedings  against  bail  below  will  be  stayed 
on  motion  (on  payment  of  costs)  where  the  plain- 
tiff has  not  proceeded  against  them  on  the  bond 
as  early  as  he  might  have  done,  even  .where  a 
trial  has  been  lost,  if  there  be  reason,  on  their 
part,  to  think  that  the  plaintiff  did  not  mean  to 
proceed  in  the  action.  Ditehett  v.  Tollett,  3 
Price,  257. 


has 


Thne  to  Principal.] — After  a  bail-bond 
been  forfeited,  and  an  assignment  thereof 
n,  time  given  to  the  principal  is  no  discharge 
cf  the  sureties.    Wooenam  v.  JPrice,  1 C.  &.  J.  352. 


Bankruptcy  ofPrineipaL}— Where  the  defend- 
ant was  arrested  on  the  27th  March,  on  a  writ 
returnable  on  the  16th  April,  and  became  bank* 
nipt  an  the  3d  of  that  month,  and  obtained  his 
certificate  on  the  26th  June  following:— Held, 
that  ss  the  bankruptcy  took  place  before  the  bail- 
bond  was  forfeited,  the  bail  were  discharged. 
UttUwood  v.  Crowther,  3  D.  &.  R.  533. 

On  a  motion  to  cancel  a  bail-bond,  on  the 
ground  that  the  defendant  (a  bankrupt)  had 
■inee  obtained  his  certificate,  it  being  suggested 
that  the  certificate  had  been  obtained  by  fraud, 
the  court  (the  parties  consenting)  directed  an 
aarae  to  try  that  fact  Duncan  v.  Everett,  1  M. 
A  Scott,  591. 

After  staying  proceedings  in  an  action  on  the 
bail-bond,  there  may  be  a  plea  of  bankruptcy 
in  the  original  action,  where  the  bail-bond  is  not 
ordered  to  stand  as  security.  Sainebury  v.  Oan- 
efen,  3  M.  &  R,  16. 


Other  Tfttftgs.] — It  is  no  ground  for  cancelling 
a  bail-bond,  that  the  attorney  who  sued  out  the 
writ  had  neglected  to  take  out  bis  certificate. 
Welch  v.  PnbbU,  1  D.  &  R.  215. 

If  a  defendant  be  sent  out  of  the  kingdom  as 
an  alien,  after  he  has  given  a  bail-bond,  and  be- 
fisre  the  return  of  the  writ,  the  court  will  order  the 
BSuUnnd  to  be  cancelled.  Potel v.  William*,! 
T.  JL  517. 


IIL  FoRfxrrua*  or  Bail-bond. 


1.  By  not  giving  Bail. 

No  bail-bond  taken  in  London  or  Middlesex 
shall  be  put  in  suit  until  after  the  expiration  of 
four  days;  nor  if  taken  elsewhere,  till  after  the  ex- 
piration of  eight  days  exclusive  from  the  appear- 
ance day  of  the  process.  Reg.  Gen.  K.  B.,  C.  P. 
and  Exchequer,  H.  T.  2  W.  4,  1  DowL  P.  C. 
186;  8  Bing.  291;  1  M.  &  Scott  418;  3  B.  St 
Adol.  377;  2C.  &  J.  174;  2  Tyr.  343;  4  Bligh, 
N.  &  595. 

Before  this  rule,  it  was  held  that  a  bail-bond 
could  not  be  put  in  suit  till  after  four  days  from 
the  appearance  day  of  the  return  of  the  writ 
BeUis  v.  Mitford,  2  W.  Black.  1009. 

But  that  it  was  forfeited  on  the  quarto  die  post, 
the  other  four  days  being  allowed  merely  as  grace 
and  favour.  Coulaon  v.  Hammond,  4  D.  &  R.  160 ; 
2  B.  &  C.  626. 

In  C.  P.,  no  bail-bond  taken  in  London  or 
Middlesex,  by  virtue  of  any  process  returnable  in 
C.  P.  on  the  first  return  of  a  term,  could  be  put 
in  suit  until  after  the  5th  day  in  full  term,  nor 
bonds  taken  in  other  places  until  after  the  9th 
day:  nor,  if  under  process  returnable  on  the  2d 
or  subsequent  returns,  until  after  the  end  of  four 
and  eight  days  respectively,  exclusive  of  the  re- 
turn day  of  the  process.  Reg.  Gen.  C.  P.,  T.  T. 
30  Geo.  3, 1  H.  Black.  526. 

If  the  fourth  day  for  perfecting  bail  be  the  last 
day  of  term,  and  the  bail  be  not  perfected  before 
the  rising  of  the  court  on  that  day,  an  assign- 
ment of  the  bail-bond  to  the  plaintiff,  in  the  eve- 
ning of  that  day,  is  regular.  Dent  v.  Weston,  8 
T.  R.  4. 

So,  if  the  bail  do  not  justify  in  four  days  after 
exception,  although,  from  the  bail  having  been  put 
in  sooner  than  was  necessary,  the  rule  Tor  bring- 
ing in  the  body  has  not  expired.  Bond  v.  Evane, 
7D.&R.  374;  4  B.  &  C.  864.  See  Whittle  v. 
Oldaker,  7  B.  &  C.  478;  1  M.  &  R.  296— 
Bayley. 

It  seems  that  where  bail  do  not  appear  to  jus- 
tify on  the  day  mentioned  in  the  notice,  but  on  a 
subsequent  day,  according  to  further  notice,  and 
the  plaintiff,  on  the  morning  of  the  last  day,  takes 
an  assignment  of  the  bail-bond,  and  sues  out  pro- 
cess, the  proceedings  are  not  premature,  although 
the  rule  for  the  allowance  of  bail  be  served  on  the 
same  day.    Edmond  v.  Roee,  9  Price,  5. 

After  default  made  in  not  putting  hi  special 
bail  in  time,  it  is  not  enough  that  bail  are  after- 
wards put  in;  but  the  plaintiff  may  take  an  as- 
signment of  the  bail-bond,  and  proceed  thereon, 
unless  the  bail  be  also  justified,  though  not  before 
excepted  to.  Turner  v.  Cary,  7  East,  607 :  S.  P. 
Nuun  v.  Rogere,  2  Chit  108.  And  $ee  Fuller  v. 
Preet,  7  T.  R.  109;  Pariente  v.  Plumbtree,  2  B. 
&  A.  35;  and  Murray  v.  Durand,  1  Esp.  87. 

Where  bail  above  are  put  in,  but  not  justified, 
and  the  sheriff,  being  fixed,  brings  an  action  on 
the  bail-bond,  to  which  the  defendant  pleads  com- 
peruit  ad  diem ;  the  court  of  C.  P.  will,  on  mo- 
tion by  the  sheriff  order  the  recognizance  of  bail 
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in  the  original  action  to  be  struck  off  the  file ; 
though  the  defendant  allege  that  the  sheriff  was 
fixed  through  his  own  negligence;  for  that  should 
be  the  subject  of  a  motion  to  stay  the  proceedings 
on  the  bail-bond.  Leigh  v.  Berths,  1  Marsh.  520; 
6  Taunt  167. 

If  the  defendant  do  not  justify  his  bail  in  due 
time,  and  comperuit  ad  diem  be  pleaded  to  a  de- 
claration on  the  bail-bond,  the  court  will  order 
the  appearance  of  the  defendant  to  be  recorded  as 
of  the  day  on  which  the  bail  justified.  Ladd  v. 
Arnaboldi,  1  C.  &  J.  97. 

So,  where  bail  justified  at  chambers  by  consent, 
and  no  rule  for  allowance  was  served,  nor  notice 
that  they  had  justified  given.  Bignold  v.  Holding, 
2D.&R.436;  S.  C.  nom.  Bignold  v.  Lee,  1 B.  <fc 
C.  285. 

If  the  rule  for  allowance  of  bail  be  not  served 
«n  the  plaintiff,  he  may  take  an  assignment  of  the 
bail-bond  though  he  knows  of  the  justification. 
Holland  v.  White,  2  B.  P.  341. 

The  court  will  not  stay  proceedings  upon  a 
bail-bond,  upon  the  ground  that  the  affidavit  upon 
which  the  bail  above  were  rejected  as  founded 
on  perjury,  except  upon  the  usual  terms  of  pay- 
ing the  costs  incurred  by  the  assignment  and 
subsequent  proceedings.  Hobbs  v.  Miller,  1  Y. 
&  J.  403. 

A  rule  nisi  for  setting  aside  bailable  process, 
&c.  "  with  a  stay  of  proceedings,"  does  not  en- 
large the  time  for  the  defendant  to  put  in  and 
perfect  bail,  until  the  rule  is  disposed  of,  so  as 
to  place  him  in  the  same  situation  as  he  was  in 
at  the  time  the  rule  nisi  was  granted.  St.  Han- 
liart  v.  Byam,  7D.&R.  458;  4B.&C.  970. 
And  see  meysey  v.  Cornell,  5  T.  R.  534. 

Process  being  returnable  on  the  7th  of  Novem- 
ber, the  time  to  put  in  bail  expired  on  the  11th. 
On  the  10th,  defendant  obtained  a  rule  nisi  to  set 
'  aside  process  and  stay  proceedings,  on  the  ground 
of  misnomer.  This  rule  was  discharged  with 
costs  on  the  21st  On  the  22d,  an  assignment 
of  the  bail  bond  was  taken,  and  proceedings  had 
under  it,  and  on  the  same  day  the  defendant  put 
in  bail: — Held, that  the  defendant  had  not  the 
whole  of  the  22d  to  put  in  bail,  and  that  the  as- 
signment of  the  bail-bond,  and  the  proceedings 
had  under  it,  were  regular.    Id. 

Since  the  uniformity  of  process  act,  suing  out 
the  writ  of  summons  is  the  commencement  of  the 
action  for  all  purposes.  Where  the  defendant  was 
arrested  on  the  1st  of  April,  and,  owing  to  Easter 
Monday  and  Tuesday  falling  on  the  8th  and  9th, 
had  the  10th  to  put  in  bail,  and  the  plaintiff  on 
the  10th  took  an  assignment  of  the  bail-bond, 
And  issued  a  writ  of  summons  against  the  bail, 
the  court  set  aside  the  proceeding  on  the  bail- 
bond.    Alston  v.  UnderhUl,  1  C.  &  M.  492. 


other  a  person  in  low  situation,  plaintiff  may  in 


2.  By  putting  in  disqualified  Persons, 

If  a  disqualified  person  be  put  in  as  bail  and 
not  excepted  to,  the  plaintiff  could  not  in  K.  B. 
proceed  on  the  bail-bond  as  if  no  bail  had'  been 
put  in.     Thompson.?.  Roubell,  2  Dougl.  467,  n. 

If  bail  be  put  in  without  any  description,  one  of 
whom  proves  to  be  clerk  to  an  attorney*  and  the  I 


C.  P.  take  an  assignment  of  the  bail-bond* 
ton  v.  Buggies,  1R&P.  356. 

So,  if  both  bail  be  attorney's  clerks.     WaUacs 
v.  Arrowsmith,  2  B.  &  P.  49. 


3.  Irregular  Proceedings. 

Where  the  notice  of  bail  is  merely  informal, 
and  not  an  absolute  nullity,  the  plaintiff  cannot 
take  an  assignment  of  the  bail-bond.  Bell  v. 
Foster,  1  M.  &  Scott,  518;  8  Bing.  33<£;  I  DowL 
P.  C.  271. 

Where  a  rule  for  staying  proceedings  on  a  bail- 
bond  had  been  obtained  by  one  of  the  bail  on  an 
affidavit,  which  stated  an  engagement  between 
himself  and  the  plaintiff,  to  absolve  him  from  his 
obligation  on  payment  of  a  sum  of  money  at  a 
future  day,  upon  the  ground  of  a  breach  of  faith 
in  proceeding  before  the  time;  and  the  plaintiff 
met  the  application  by  a  distinct  denial  of  tin 
engagement  on  affidavit : — The  court  discharged 
the  rule'  with  costs.  Sweeting  v.  Weaver*  11 
Price,  735. 


IV.  Assignment  of  Bail-bond. 

1.  Statute,  and  Form. 

By  4  Anne,  c.  16,  s.  20,  the  sheriff'  or  other  of- 
ficer, at  the  request  and  costs  of  the  plaintiff,  is  to 
assign  to  the  plaintiff  the  bailiond  or  ether  secu- 
rity, by  indorsing  the  same,  and  attesting  it  under 
his  hand  and  seal,  in  the  presence  of  two  or  more 
'credible  witnesses,  which  might  be  done  without 
any  stamp,  provided  the  assignment  were  duly 
stamped  before  any  action  brought  thereon  ;  and  if 
the  bail-bond  be  forfeited,  the  plaintiff,  after  ouch 
assignment,  may  bring  an  action  thereon  in  his 
own  name,  and  the  court  where  the  actionis  brought 
may,  by  rule,  give  such  relief  to  the  plaintiff  amd 
defendant  in  the  original  action,  and  to  the  hail, 
as  is  agreeable  to  justice  and  reason. 

The  stamp  required  on  the  assignment  it  now  no 
longer  necessary,  by  5  Geo.  4,  c  41. 

Under  this  statute  it  has  been  held,  that  tha 
seal  to  the  assignment  of  a  bail-bond,  being'  a 
seal  of  office,  is  sufficient  to  give  it  validity,  who- 
ever signed  it;  and,  therefore,  it  is  no  objection 
that  it  was  signed  by  one  of  the  under-sherifTs 
clerks.  Hams  v.  Ashby,  1  Selw.  N.  P.  586,  n^- 
MansfielcL 

To  a  plea  in  an  action  on  a  bail-bond  at  the 
suit  of  the  assignee  of  a  sheriff  that  the  aarign- 
ment  of  the  bond  was  not  stamped  before  the  ex- 
hibiting of  the  plaintiff's  bill  in  the  cause*  the 
plaintiff  need  merely  reply  that  the  assignment 
was  stamped  at  or  before  the  exhibiting  of  the 
bill,  and  conclude  his  replication  to  the  country; 
and  he  need  not  take  issue  as  to  the  time  when 
the  bill  was  exhibited,  nor  aver  that  the  assign- 
ment was  stamped  u  before  the  commencement 
of  the  suit,*9  and  if  the  action  thereon  be  m  the 
K.  B.,  and  if  the  plaintiff  avers  that  it  was 
stamped  at  Westminister,  he  may  nevertheless 
conclude  to  the  country.  Carter  v.  Yates,  2  GhiL 
533. 
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2.  Effect  of  Alignment.  I 

If  a  plaintiff  accept  an  assignment  of  a  bail- 
bond,  he  cannot  call  upon  the  sheriff  to  return 
the  writ,  nor  shall  he  have  a  rule  for  that  pur. 
pose  before  it  be  determined  whether  or  no  the 
bond  be  good.  Brooke  {Lord)  v.  Stone,  1  Wils. 
223. 

Nor  can  he  proceed  in  the  original  action  after 
taking  an  assignment  of  the  bail-bond,  and  whilst 
he  retains  his  right  tojrae  upon  it  Anon,  1  Chit 
394. 

Although  the  rule  to  return  a  writ  cannot  be 
had  after  the  plaintiff  has  taken  a  valid  assign- 
ment of  the  bail-bond,  it  is  otherwise  if  the  bond 
from  any  cause  be  void.  Williams  v.  Jacques,  1 
TWs  Prac.  307. 

If  a  plaintiff  sue  the  bail  by  action,  and  take 
them  in  execution,  he  cannot  afterwards  take  the 
principal,  though  one  of  the  bail  become  bank- 
rupt and  be  discharged,  and  the  other  also  be 
discharged  on  payment  of  5*.  in  the  pound,  and 
upon  an  understanding  that  the  plaintiff  was  at 
liberty  to  proceed  against  the  principal  Allen 
y.  Snow,  2  M.  &  &  341. 

In  an  action  by  the  assignees  of  a  bail-bond, 
it  is  no  objection  to  their  recovering  that  the 
sheriff  after  taking  and  before  assigning  the 
bond,  returned  non  est  inventus.  Taylor  v.  ClowT 
1  &  &  AdoL  293. 


3.  Waiver  of  Assignment. 

(a)  By  excepting  to  BaiL 

Where  the  defendant  is  guilty  of  a  neglect  in 
not  putting  in  bail  in  time,  whereby  the  bail-bond 
tooomes  forfeited,  the  plaintiff  may  except  to  bail 
put  in  to  stay  the  proceedings  on  the  bail-bond, 
and  it  will  not  be  a  waiver  of  the  assignment 
Bolder*  v.  Gray,  Cowp.  769. 

Unless  the  bail  below  become  bail  above. 
Babb  ▼.  Barber,  1  Anst  274. 

It  is  not  a  waiver  of  the  assignment,  that  the 
plaintiff  attends  to  oppose  the  justification  of 
bait    Edmond  v.  Bobs,  9  Price,  5. 

(b)  By  proceeding  against  Sheriff. 

A  plaintiff  shall  not  be  at  liberty  to  proceed  on 
the  bail-bond,  pending  a  rule  to  bring  in  the  body 
of  the  defendant  Reg.  Gen.  K.  R,  G.  P.,  and 
Exch-,  H.  T.  2  W.  4, 1  DowL  P.  C 186 ;  8  Bing. 
291;  1  M.  &  Scott,  418;  3  B.  &  Add.  377;  2 
C.  A,  J.  174;  2  Tyr.  343;  4  Bligh.  N.  S.  595; 
Reg.  Oen.M.T^Exch.lW.4;  1C.&J281; 
1  Tyr.  163. 

The  plaintiff  may  abandon  an  attachment,  and 
take  an  assignment  of  the  bail-bond,  and  proceed 
thereon.  Pode  v.  Wyait,  15  East,  215.  And 
see  Leigh  v.£ertZet,lMarsh.520;  6Tauntl67. 

8a,  where  the  attachment  has  been  set  aside. 
Brown  v.  Neave,  Wightw.  406. 

Before  the  rule,  a  plaintiff  might  have  taken 
an  assignment  of  the  bail-bond  even  after  service 
of*  the  rule  to  bring  in  the  body,  or  suing  for  an 
Attachment,  but  not  after  it  was  sued  out  Poide. 
verve  y.  Harvey,  and  Robinson  v.  Owen,  1  Tidd's 


Prac.  297 :  8.  P.  Cunningham  v.  Chambers,  1 
Chit  394,  n. 

But  where  the  plaintiff  had  ruled  the  sheriff  to 
bring  in  the  body,  he  could  not  take  an  assign- 
ment pending  such  rule.  Blackford  v.  Hawkins, 
7  Moore,  600 ;  1  Bing.  181. 

But  must  have  waited  till  the  rule  expired. 
Whittle  v.  Oldaker,  1  M.  &  Rl  298;  7  B.  &  C. 

47a 

If  bail  above  justify  before  a  rule  to  bring  in 
the  body  expires,  the  bail  below,  to  an  action  on 
the  bond,  may  plead  comperuit  ad  diem.    Id. 

On  an  issue  of  nul  tiel  record,  joined  on  a  plea 
of  comperuit  ad  diem,  in  an  action  on  a  bail- 
bond,  the  plea  is  proved  by  the  recognizance  roll 
containing  an  entry  of  defendant's  appearance 
generally.    Id. 

After  an  issue  of  nul  tiel  record,  joined  on  a 
plea  of  comperuit  ad  diem,  to  an  action  on  a  bail- 
bond,  the  recognizance  roll  may  be  made  up  at 
any  time  before  the  day  given  for  producing  it 
Id. 


V.  Actions  on  Bail-bonds. 


1.  In  what  Court. 

An  action  may  be'  brought  upon  a  bail-bond  by 
the  sheriff  himself  in  any  court  Reg.  Gen.  K.  B~, 
C.  P.  and  Exch.  H.  T.  2  Will.  4 ;  1  Dowl.  P.  C. 
186;  8  Bing.  292;  1  M.  &  Scott,  419;  3  B.  <fe 
AdoL  377;  2  C.  &  J.  175;  2  Tyr.  343;  4  Bligh, 
N.  S.  596. 

Before  the  rule,  it  was  so  held  in  the  Exche- 
quer.    Yorke  v.  Ogden,  8  Price,  174. 

And  in  C.  P.  Newman  v.  Faucitt,  1  H.  Black, 
631. 

But  the  Court  of  K.  B.  held,  it  was  immate- 
rial whether  the  action  was  brought  by  the  as- 
signee of  the  bail-bond,  or  by  the  officer  to  whom 
it  was  given,  for  that,  in  either  case,  the  action 
must  be  brought  in  the  court  where  the  original 
action  was  brought  Donattyy.  Barclay,  8T.R. 
152. 

The  action  by  the  assignee  of  a  bail-bond  must 
be  brought  in  the  court  where  the  original  action 
was  laid.  Morris  v.  Rees,  2  W.  Black.  838;  3 
Wils.  348:  &  P.  Walton  v.  Bent,  3  Burr.  1923. 

So,  an  action  on  a  bail-bond  given  in  a  county- 
palatine,  on  an  action  brought  there,  must  be 
brought  in  the  court  below,  and  not  in  K.  B.,  un- 
less special  circumstances  warrant  it  Chesterton 
v.  BRddlehurst,  1  Burr.  642 ;  2  Ld.  Ken.  369. 

Although  it  is  irregular  to  bring  an  action  on 
a  bail-bond  in  a  different  court  from  that  in  which 
the  original  action  was  commenced,  yet  the  de- 
fendant cannot  take  advantage  of  this  under  the 
plea  of  non  est  factum.  Wright  v.  Walmsley,  2 
Camp.  396— Ellenborough. 


2.  Pleadings. 

Declaration.] — In  an  action  on  a  bail-bond  by 
the  assignees  of  a  sheriff,  it  is  not  necessary  that 
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in  the  original  action  to  be  struck  off  the  file ; 
though  the  defendant  allege  that  the  sheriff  was 
fixed  through  his  own  negligence;  for  that  should 
be  the  subject  of  a  motion  to  stay  the  proceedings 
on  the  bail-bond.  Leigh  v.  Berues,  1  Marsh.  520 ; 
6  Taunt  167. 

If  the  defendant  do  not  justify  his  bail  in  due 
time,  and  comperuit  ad  diem  be  pleaded  to  a  de- 
claration, on  the  bail-bond,  the  court  will  order 
the  appearance  of  the  defendant  to  be  recorded  as 
of  the  day  on  which  the  bail  justified.  Ladd  v. 
Arnaboldi,  1  C.  6l  J.  97. 

So,  where  bail  justified  at  chambers  by  consent, 
and  no  rule  for  allowance  was  served,  nor  notice 
that  they  had  justified  given.  Bignold  v.  Holding, 
2  D.  &  R.  436;  &  C.  nom.  Bignold  v.  Lee,  IB.Sl 
C.285. 

If  the  rule  for  allowance  of  bail  be  not  served 
«n  the  plaintiff,  he  may  take  an  assignment  of  the 
bail-bond  though  he  knows  of  the  justification. 
Holland  v.  White,  2  B.  P.  341. 

The  court  will  not  stay  proceedings  upon  a 
bail-bond,  upon  the  ground  that  the  affidavit  upon 
which  the  bail  above  were  rejected  as  founded 
on  perjury,  except  upon  the  usual  terms  of  pay- 
ing the  costs  incurred  by  the  assignment  and 
subsequent  proceedings.  Hobbs  v.  miller,  1  Y. 
&  J.  403. 

A  rule  nisi  for  setting  aside  bailable  process, 
&a  "  with  a  stay  of  proceedings,'*  does  not  en- 
large the  time  for  the  defendant  to  put  in  and 
perfect  bail,  until  the  rule  is  disposed  o£,  so  as 
to  place  him  in  the  same  situation  as  he  was  in 
at  the  time  the  rule  nisi  was  granted.  St.  Han- 
liare  v.  Byam,  7  D.  &  R.  458;  4  B.  &  C.  970. 
And  see  Meysey  v.  Carnell,  5T.R.  534. 

Process  being  returnable  on  the  7th  of  Novem- 
ber, the  time  to  put  in  bail  expired  on  the  11th. 
On  the  10th,  defendant  obtained  a  rule  nisi  to  set 
'  aside  process  and  stay  proceedings,  on  the  ground 
of  misnomer.  This  rule  was  discharged  with 
costs  on  the  21st  On  the  22d,  an  assignment 
of  the  bail-bond  was  taken,  and  proceedings  had 
under  it,  and  on  the  same  day  the  defendant  put 
in  bail : — Held,  that  the  defendant  had  not  the 
whole  of  the  22d  to  put  in  bail,  and  that  the  as- 
signment of  the  bail-bond,  and  the  proceedings 
had  under  it,  were  regular.    Id. 

Since  the  uniformity  of  process  act,  suing  out 
the  writ  of  summons  is  the  commencement  of  the 
action  for  all  purposes.  Where  the  defendant  was 
arrested  on  the  1st  of  April,  and,  owing  to  Easter 
Monday  and  Tuesday  falling  on  the  8th  and  9th, 
bad  the  10th  to  put  in  bail,  and  the  plaintiff  on 
the  10th  took  an  assignment  of  the  bail-bond, 
and  issued  a  writ  of  summons  against  the  bail, 
the  court  set  aside  the  proceeding  on  the  bail- 
bond.    Alston  v.  Underhill,  1  C.  &  M.  492. 

2.  By  putting  in  disqualified  Persons, 

If  a  disqualified  person  be  put  in  as  bail  and 
not  excepted  to,  the  plaintiff  could  not  in  K.  B. 
proceed  on  the  bail-bond  as  if  no  bail  had  been 
put  in.     Thompsons.  Roubell,  2  Dougl.  467,  n. 

If  bail  be  put  in  without  any  description,  one  of 
whom  proves  to  be  clerk  to  an  attorney*  and  the  I 


other  a  person  in  low  situation,  plaintiff  may  In 


C.  P.  take  an  assignment  of  the  bailpboniL 
ton  v.  Buggies,  IB.  &  P.  356. 

So,  if  both  bail  be  attorney's  clerks.     Wallace 
y.  Arrowsmith,  2  B.  &  P.  49. 


3.  Irregular  Proceedings. 

Where  the  notice  of  bail  is  merely  informal, 
and  not  an  absolute  nullity,  the  plaintiff  cannot 
take  an  assignment  of  the  bail-bond.  Bell  y. 
Foster,  1  M.& Scott, 518;  8Bing.334;  IDowL 
P.  C.  271. 

Where  a  rale  for  staying  proceedings  oma  bail- 
bond  had  been  obtained  by  one  of  the  bail  on  an 
affidavit,  which  stated  an  engagement  between 
himself  and  the  plaintiff,  to  absolve  him  from  his 
obligation  on  payment  of  a  sum  of  money  at  a 
future  day,  upon  the  ground  of  a  breach  of  faith 
in  proceeding  before  the  time ;  and  the  plaintiff 
met  the  application  by  a  distinct  denial  of  the 
engagement  on  affidavit : — The  court  discharged 
the  rule'  with  costs.  Sweeting  y.  Weaver*  11 
Price,  735, 


IV.  Assignment  of  Bail-bond. 

1.  Statute,  and  Form, 

By  4  Anne,  c.  16,  s.  20,  the  sheriff  or  other  of- 
ficer, at  the  request  and  costs  of  the  plaintiff,  is  to 
assign  to  the  plaintiff  the  bailiond  or  other  secu- 
rity, by  indorsing  the  same,  and  attesting  it  under 
his  hand  and  seal,  in  the  presence  of  two  or  more 
'credible  witnesses,  which  might  be  done  without 
any  stamp,  provided  the  assignment  were  duly 
stamped  before  any  action  brought  thereon  ;  and  rf 
the  bailiond  be  forfeited,  the  plaintiff,  after  suck 
assignment,  may  bring  an  action  thereon  in  his 
own  name,  and  the  court  where  the  aetionis  brought 
may,  by  rule,  give  such  relief  to  the  plaintiff  and 
defendant  in  the  original  action,  and  to  the  bail, 
as  is  agreeable  to  justice  and  reason* 

The  stamp  required  on  the  assignment  is  now  no 
longer  necessary,  by  5  Geo.  4,  c  41. 

Under  this  statute  it  has  been  held,  that  the 
seal  to  the  assignment  of  a  bail-bond,  being  a 
seal  of  office,  is  sufficient  to  give  it  validity,  whe 
ever  signed  it;  and,  therefore,  it  is  no  objection 
that  it  was  signed  by  one  of  the  under-sheriff's 
clerks.  Hams  v.  Ashby,  1  Selw.  N.  P.  586,  n^— 
Mansfield. 

To  a  plea  in  an  action  on  a  bail-bond  at  the 
suit  of  the  assignee  of  a  sheriff?  that  the  assign- 
ment  of  the  bond  was  not  stamped  before  the  ex- 
hibiting of  the  plaintiff's  bill  in  the  cause,  the 
plaintiff  need  merely  reply  that  the  assignment 
was  stamped  at  or  before  the  exhibiting  of  the 
bill,  and  conclude  his  replication  to  the  country ; 
and  he  need  not  take  issue  as  to  the  time  when 
the  bill  was  exhibited,  nor  aver  that  the  assign- 
ment was  stamped  u  before  the  commencement 
of  the  suit,"  >nd  if  the  action  thereon  be  in  the 
K.  BM  and  if  the  plaintiff  avers  that  it  was 
stamped  at  Westminister,  he  may  nevertheless 
conclude  to  the  country.  Carter*.  Yates,  2  ChiU 
533. 
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2. 

If  a  plaintiff  accept  an  assignment  of  a  bail- 
bond,  he  cannot  call  upon  the  sheriff  to  return 
the  writ,  nor  shall  he  have  a  rule  for  that  pur- 
pose before  it  be  determined  whether  or  no  the 
bond  be  food.     Brooke  {Lord)  v.  Stone,  1  Wils. 


Nor  can  he  proceed  in  the  original  action  after 
taking  an  assignment  of  the  bail-bond,  and  whilst 
be  retains  his  right  to  .sue  upon  it  Anon.  1  Chit 


Although  the  rule  to  return  a  writ  cannot  be 
had  after  the  plaintiff  has  taken  a  valid  assign- 
ment of  the  bail-bond,  it  is  otherwise  if  the  bond 
from  any  cause  be  void.  Williams  v.  Jacques,  1 
TWb  Prac  307. 


If  a  plaintiff  sue  the  bail  by  action,  and  take 
them  in  execution,  he  cannot  afterwards  take  the 
principal,  though  one  of  the  bail  become  bank- 
rupt and  be  discharged,  and  the  other  also  be 
discharged  on  payment  of  5s.  in  the  pound,  and 
upon  an  understanding  that  the  plaintiff  was  at 
liberty  to  proceed  against  the  principal  Allen 
y.  Smew,  2M.6lS.Z41. 

In  an  action  by  the  assignees  of  a  bail-bond, 
it  is  no  objection  to  their  recovering  that  the 
sheriff^  after  taking  and  before  assigning  the 
bond,  returned  non  est  inventus.  Taylor  v.  Clowr 
1  B.  At  AdoL  223. 


3.  Waiver  of  Assignment. 

(a)  By  excepting  to  Bail. 

Where  the  defendant  is  guilty  of  a  neglect  in 
not  putting  in  bail  in  time,  whereby  the  bail-bond 
becomes  forfeited,  the  plaintiff  may  except  to  bail 
put  in  to  stay  the  proceedings  on  the  bail-bond, 
and  it  will  not  be  a  waiver  of  the  assignment 
Bolder*  v.  Gray,  Cowp.  769. 

Unless  the  bail  below  become  bail  above. 
Sett  y.  Barber,  1  Anst  274. 

It  is  not  a  waiver  of  the  assignment,  that  the 
plaintiff  attends  to  oppose  the  justification  of 
bai    Edmond  v.  Boss,  9  Price,  5. 

(©)  By  proceeding  against  Sheriff. 
A  plaintiff  shall  not  be  at  liberty  to  proceed  on 
the  bail-bond,  pending  &  rale  to  bring  in  the  body 
of  the  defendant  Beg.  Gen.  K.  R,  C.  Pn  and 
ExcIl,  H.  T.  2  W.  4, 1  DowL  P.  C.  186 ;  8  Bing. 
291;  1M.&.  Scott,  418;  3  B.  &  AdoL  377;  2 
C.  &  J.  174;  2  Tyr.  343;  4  Bligh.  N.  S.  595; 
Beg.  Gen.  M.  T.,  Exch.  1  W.  4;  1  C.  &  J  281; 
1  Tyr.  163. 

The  plaintiff  may  abandon  an  attachment,  and 
take  an  assignment  of  the  bail-bond,  and  proceed 
thereon.  Pode  v.  Wyatt,  15  East,  215.  And 
see  Leigh  v.  BerUes,  1  Marsh.  520;  6  Taunt  167. 

So,  where  the  attachment  has  been  set  aside. 
Brown  v.  Neave,  Wightw.  406. 

Before  the  rule,  a  plaintiff  might  have  taken 
an  assignment  of  the  bail-bond  even  after  service 
of  the  rule  to  bring  in  the  body,  or  suing  for  an 
attachment,  but  not  after  it  was  sued  out  Poide. 
aerie  v.  Harvey,  and  Robinson  y.  Owen,  1  Tidd's 


Prac  297 :  S.  P.  Cunningham  v.  Chambers,  1 
Chit  394,  n. 

But  where  the  plaintiff  had  ruled  the  sheriff  to 
bring  in  the  body,  he  could  not  take  an  assign- 
ment pending  such  rule.  Blackford  v.  Hawkins, 
7  Moore,  600 ;  1  Bing.  181. 

But  must  have  waited  till  the  rule  expired. 
WftUtle  v.  Oldaker,  1  M.  &  Rl  298;  7  B.  &  C. 

478. 

If  bail  above  justify  before  a  rule  to  bring  in 
the  body  expires,  the  bail  below,  to  an  action  on 
the  bond,  may  plead  comperuit  ad  diem.    Id. 

On  an  issue  of  mil  tiel  record,  joined  on  a  plea 
of  comperuit  ad  diem,  in  an  action  on  a  bail- 
bond,  the  plea  is  proved  by  the  recognizance  roll 
containing  an  entry  of  defendant's  appearance 
generally.    Id. 

After  an  issue  of  nul  tiel  record,  joined  on  a 
plea  of  comperuit  ad  diem,  to  an  action  on  a  bail- 
bond,  the  recognizance  roll  may  be  made  up  at 
any  time  before  the  day  given  for  producing  it 
Id. 


V.  Actions  on  Bail-bonds. 


1.  In  what  Court, 

An  action  may  be'  brought  upon  a  bail-bond  by 
the  sheriff  himself  in  any  court  Reg.  Gen.  K.  B~, 
C.  P.  and  Exch.  H.  T.  2  Will.  4;  1  DowL  P.  C. 
186;  8  Bing.  292;  1  M.  &  Scott,  419;  3  B.  & 
Adol.  377 ;  2  C.  &  J.  175 ;  2  Tyr.  343 ;  4  Bligh, 
N.  &  596. 

Before  the  rule,  it  was  so  held  in  the  Exche- 
quer.    Yorke  v.  Ogden,  8  Price,  174. 

And  in  C.  P.  Newman  v.  Faucitt,  1  H.  Black. 
631. 

But  the  Court  of  K.  B.  held,  it  was  immate- 
rial whether  the  action  was  brought  by  the  as- 
signee of  the  bail-bond,  or  by  the  officer  to  whom 
it  was  given,  for  that,  in  either  case,  the  action 
must  be  brought  in  the  court  where  the  original 
action  was  brought  Donatty  v.  Barclay,  8  T.  R. 
152. 

The  action  by  the  assignee  of  a  bail-bond  must 
be  brought  in  the  court  where  the  original  action 
was  laid.  Morris  v.  Bees,  2  W.  Black.  838;  3 
Wils.  348.  &  P.  Walton  v.  Bent,  3  Burr.  1923. 

So,  an  action  on  a  bail-bond  given  in  a  county- 
palatine,  on  an  action  brought  there,  must  be 
brought  in  the  court  below,  and  not  in  K.  B.,  un- 
less special  circumstances  warrant  it  Chesterton 
v.  Middlehurst,  1  Burr.  642 ;  2  Ld.  Ken.  369, 

Although  it  W  irregular  to  bring  an  action  on 
a  bail-bond  in  a  different  court  from  that  in  which 
the  original  action  was  commenced,  yet  the  de- 
fendant cannot  take  advantage  of  this  under  the 
plea  of  non  est  factum.  Wright  v.  Walmsley,  2 
Camp.  396— Ellenborough. 


2.  Pleadings. 

Declaration.] — In  an  action  on  a  bail-bond  by 
the  assignees  of  a  sheriff,  it  is  not  necessary  that 
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the  declaration  should  aver  that  the  writ  on  which 
the  defendant  was  arrested  was  issued  on  an  affi- 
davit of  debt,  and  indorsed  with  the  sum  sworn  to. 
Sharpe  v.  Abbey,  5  Bin* .  193 ;  2  M.  &,  P.  312 :  S.  P. 
Dorrington  v.  Buckneu,  11  Moore,  445.  And  set 
WUcoxon  v.  Nightingale,  4  Bing.  501 ;  and  Aran- 
dell  v.  White,  14  East, 224;  confirming  Whiskard 
v.  WUden,  1  Burr.  330,  on  the  same  point,  though 
disapproved  of  in  Hill  v.  Hele,  2  N.  R.  202. 

A  plea  that  there  was  no  proper  affidavit,  is 
bad  on  special  demurrer.  Hume  v.  Lieersedge, 
1  C.  &  M.  332 ;  1  Dowl.  P.  C.  660. 

The  return  of  the  writ,  on  which  the  defendant 
in  the  original  action  was  arrested,  must  be  stated 
with  certainty.  Everett  v.  Tannard,  2  Chit  624 

The  declaration,  in  setting  out  the  condition, 
stated,  that  if  the  defendant  should  appear  to  an- 
swer  the  plaintiff,  "  according  to  the  custom  of 
his  Majesty's  court  of  Common  Bench  here,"  the 
obligation  should  be  void.  On  the  production  of 
the  bond  the  former  words  were  omitted : — Held, 
that  this  was  no  variance,  as  it  was  only  neces- 
sary to  set  out  the  condition  according  to  its  legal 
effect    Bonfellow  v.  Steward,  3  Moore,  214. 

So,  where  the  condition  of  a  bail-bond  was  al- 
leged in  the  declaration  to  be,  "  to  appear  before 
his  Majesty's  justices  at  Lancaster,  on,  &c."  but 
on  reference  to  the  bond,  it  appeared  to  be  "  to 
appear  before  us,  on,  &c": — Held,  that  this  was 
no  variance,  as  the  allegation  was  according  to 
the  legal  effect  of  the  condition.  Shaw  v.  Lee, 
3  Stark.  76— Holroyd. 

Where  a  declaration  on  a  bail-bond  against 
four  defendants,  in  reciting  the  writ,  stated  that 
the  sheriff  to  whom  it  was  directed  was  com- 
manded to  take  "  the  said  defendant  T.  A.  to  an- 
swer the  plaintiffs  of  a  plea  of  trespass,  and  also 
to  a  bul  of  the  plaintiffs  against  the  said  defend- 
ant :" — Held,  on  special  demurrer,  that  the  de- 
claration was  bad,  in  not  clearly  shewing  against 
whom  the  writ  was  issued,  or  who  was  the  de- 
fendant in  the  plaintiff's  suit  on  the  writ  Large 
▼.  Attwood,  1  D.  &  R.  551. 

Where,  in  an  action  on  a  bail-bond,  the  condi- 
tion set  out  on  the  record  was,  "to  answer  the 
plaintiff  in  a  plea  of  trespass,  and  also  to  a  plea  of 
the  plaintiff,  to  be  exhibited  against  the  defend- 
ant for  60Z.  upon  promises,"  and,  on  the  pro- 
duction of  the  bond,  it  did  not  contain  the  words 
"upon  promises:" — Held,  that  this  was  a  fatal 
variance.  Baker  v.  Newhegin,  R.  &.  M.  93 — 
Abbott 

The  declaration  in  an  action  on  a  bail-bond 
stated  the  issuing  from  the  Common  Pleas  of  a 
writ  for  the  arrest  of  the  principal,  by  which  the 
sheriff  was  commanded  to  have  his  body  u  before 
the  justices  of  our  said  Lord  the  King,  at  West- 
minster," e&c^  to  answer,  &c. ;  and  also  that  he 
might  answer,  &c^  u  according  to  the  custom  of 
his  said  Majesty's  court,"  &&,  and  alleged  the 
condition  of  the  said  bond  to  be  for  the  appear- 
ance of  the  principal,  **  according  to  the  exigency 
of  the  said  writ  in  the  said  court,"  &c. ;  and  also 
to  answer,  &c^  u  according  to  the  custom  of  his 
said  Majesty's  court  of  Common  Bench."  The 
condition,  as  proved  at  the  trial,  was  for  the  ap- 
pearance of  the  principal M  before  our  said  Lord 


the  King,  at  Westminster,"  &c^  to  answer,  &a, 
and  also  to  answer  "  according  to  the  custom  of 
the  King's  court  of  Common  Bench :"— Held, 
that  there  was  not  any  material  variance.  Croft* 
v.  Stocldey  5  Bing.  32;  2  M.  &  P.  81;  3C.  &  P. 
281. 

tn  a  declaration  of  debt  on  a  bail-bond,  at  the 
suit  of  the  assignee  of  the  sheriff,  it  was  stated, 
u  that  the  plaintiff  heretofore,  to  wit,  on  the  21st 
of  July,  sued  out  of  the  court  of  the  Bench  here 
(the  said  court  being  then  and  now  at  Westmin- 
ster), a  writ  of  capias  ad  respondendum,  by 
which  T.  B.  was  to  answer  the  plaintiff  in  a  plea 
of  trespass ;  and  also  in  a  certain  plea  of  trespass 
on  the  case  upon  promises."  On  special  demurr- 
er, assigning  for  causes,  that  the  21st  of  July  was 
a  day  in  vacation,  and  on  which  no  such  court 
then  was  at  Westminster ;  and  that  the  declara- 
tion only  stated  the  writ  to  be  to  answer  the 
plaintiff  in  a  «*  plea  of  trespass,"  instead  of  a  plea 
"wherefore  with  force  and  arms,  &c:w — Held, 
first,  as  the  averment  that  the  court  was  sitting 
on  a  day  in  vacation  was  laid  under  a  videlicet, 
it  might  be  treated  as  surplusage;  and,  secondly, 
that  it  was  unnecessary  to  set  out  or  refer  to  the 
clausumfregit  part  of  the  writ  Luckett  v.  Plssm- 
mer,  5  Moore,  538;  2  R  &  R  659.  AndseeAL 
Hnson  v.  Saunderson,  4  DougL  254;  I  Tidd's 
Prac.223. 

If  a  declaration  on  a  bail-bond  conclude, 
u  whereby  an  action  hath  accrued  to  the  plaintiff 
to  demand  and  have  of  the  principal"  (instead  of 
the  bail),  and  state  non-payment  bythe  principal, 
it  is  bad  on  a  special  demurrer.   Morgan  v.  Ser- 

f  en*,  1  B.  &  P.  58.    And  see  Renalds  ▼.  Smtitk, 
Marsh.  258;  6  Taunt  551. 
It  is  not  necessary  to  make  profertof  an  as- 
signment  of  a  bail-bond,  nor  need  the  witnesses' 
names  thereto  be  set  forth  in  a  declaration. 
Lease  v.  Box,  1  Wils.  121. 

Pleas,  4-c.]— Nil  debet  is  not  a  good  plea  on 
demurrer  to  debt  on  bond.  Rawlins  v.  Darners, 
5  Esp.  38— Ellenborough. 

Bail  sued  on  the  bail-bond  cannot  traverse  the 
arrest     Taylor  v.  Clow,  1  B.  &  Adol.  223. 

If  the  plea  to  an  action  on  a  sheriff's  bond  on 
the  stat  23  Hen.  6,  c.  9,  conclude  with  a  verifi- 
cation, it  will  be  bad  upon  special  demurrer. 
Boyee  v.  Whitaker,  1  Dougl  94 

After  judgment  against  the  principal,  where 
the  bail-bond  stands  as  a  security,  the  bail  are 
entitled  to  a  rule  to  plead  and  demand  of  a  plea 
before  judgment  against  them.  PhtUips  v.  WkiU- 
head,  1  Chit  270. 

3.  Practice. 

(a)  Am  to  Appearance. 

In  an  action  on  a  bail-bond,  if  the  issue  depend 
on  the  date  of  the  appearance,  the  court  of  C.  P., 
upon  an  application  by  the  plaintiff,  will  order 
the  day  of  the  appearance  to  be  entered  in  the 
filacer's  book,  although,  before  the  application  to 
the  court,  issue  had  been  already  joined  on  the 
plea  of  comperuit  ad  diem  Austen  v.  Fcnton*  1 
Taunt  23. 
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But  in  a  similar  case,  where  the  defendant's 
appearance  had  been  entered  generally,  the  court 
of  K.  B.  refused  to  order  the  appearance  to  be 
entered  according  to  the  fact  on  the  day  when  it 
took  place.  Whittle  v.  Oldakert  7  B.  4  C.  478; 
1M.&S.  29& 

Where  an  assignment  of  a  bail-bond  had  been 
taken  on  the  30th  January,  for  want  of  notice  of 
bail  being  put  in,  but  such  notice  was  gfiven  on 
the  39th  (the  last  day  for  putting  in  bail  in  the 
cause),  and  the  plaintiff  had  proceeded  against 
the  defendant's  ball  on  the  bail-bond,  and  served 
process  on  the  defendant  and  his  bail,  to  which 
they  appeared,  and  pleaded  comperuerunt  ad 
diem:  the  court  of  Exchequer  made  a  rule  abso- 
lute which  had  been  obtained  by  the  plaintiff, 
calling  on  the  defendant  in  the  original  action  to 
shew  cause  why  bis  appearance  thereto  should  not 
be  recorded  as  of  the  day  when  notice  of  the  bail 
being  put  in  was  served  on  the  plaintiff's  clerk  in 
court,  notwithstanding  bail  had  been  regularly 
put  in,  and  notice  had  been  given  on  the  30th, 
before  the  assignment  of  the  bail-bond  could  have 
been  in  fact  executed.  Allday  v.  George,  9 
406. 


(s)  Slaying  Proceedings  en  Terms. 

At  what  Time.} — The  assignment  of  the  bail- 
bond  by  the  statute,  gives  a  discretionary  power 
to  the  court  to  stay  the  proceedings.  Anon. 
Juofit,  395. 

A  rule  to  stay  proceedings  on  a  bail-bond  may 
be  obtained  the  same  day  that  the  bail  justified, 
v.  Johnston,  2  Chit  108. 


An  order  to  set  aside  and  stay  proceedings  on 
the  bail-bond  assigned,  will  be  made,  on  a  motion 
made  on  the  last  day  of  term,  if  it  could  not  have 
been  made  before.  MPhedron  v.  Pitherington, 
2  Price,  143.  

Must  put  in  and  justify  Bail.] — If  the  proceed- 
ings be  irregular,  or  against  good  faith,  it  is  un- 
necessary to  put  in  bail  before  application  is 
made  to  set  them  aside.  But  otherwise  if  they 
be  regular,  and  the  defendant  applies  to  set  them 
aside  on  terms.  Heath  v.  Gurley,  4  Moore,  149 : 
8.  P.  Bougkon  v.  Chaffey,2  Wils.  6. 

Writ  returnable  31st  of  October  (essoign  day), 
the  time  for  putting  in  bail  expires  on  the  5th  of 
November,  and  ball  put  in  on  the  7th  is  not 
ground  for  setting  aside  proceedings  on  bond  as- 
signed same  day.  Levis  v.  Watson,!  Price's  P.  C. 
176. 

Proceedings  may  be  stayed  on  a  bail-bond,  on 
payment  of  costs,  though  the  bail  surrender  the 
principal  without  having  justified.  Meysey  v. 
Cornell,  5T.R.  534.  And  see  St.  Hanfaire  v. 
7  D.  &  R.  458;  4  B.  St  C.  970. 


(c)  Necessary  Affidavit. 

What  Affidavit  necessary.}— Wo  rule  shall  be 
drawn  up  for  staying  proceedings  regularly  com- 
menced on  the  assignment  m  any  bail-bond, 
unless  the  application  for  such  rule  shall  (if 
made  on  the  part  of  the  original  defendant)  be 
grounded  on  an  affidavit  of  merits,  or  (if  made 
on  the  part  of  the  sheriff  or  bail,  or  any  officer  of 

vol.  l  2d 


•the  sheriff)  be  grounded  upon  an  affidavit, 
shewing  that  such  application  is  really  and  truly 
made,  on  the  part  of  the  sheriff  or  bail,  or  officer 
of  the  sheriff  (as  the  case  may  be),  at  his  or  their 
only  expense,  or  for  his  or  their  only  indemnity, 
and  without  collusion  with  the  original  defendant. 
Reg.  Gen.K.B^U.  T.  59  Geo.  3,2  B.&,  A.  240; 

I  Chit  128,  (a). 

There  is  no  rule  of  court  in  the  Exchequer,  as 
in  the  King's  Bench,  that  an  application  by  bail 
for  a  rule  to  stay  proceedings  on  the  assignment 
of  a  bail-bond,  should  be  grounded  on  an  affi- 
davit, that  the  application  is  bona  fide  made  on 
the  part  of  the  bail,  at  their  expense,  for  their  in- 
demnity only,  and  without  collusion  with  the 
original  defendant;  and  a  rule  nisi  for  that  pur- 
pose, not  grounded  on  such  an  affidavit,  was 
made  absolute;  but  an  affidavit  of  that  nature,  as 
well  as  of  merits,  is  usual,  according  to  the  prac- 
tice, of  that  court  Standen  v.  Blakie,  ltPClel. 
44;  13  Price,  114 :  &  P.  Richardson  v.  Hodgson, 

II  Price,  633. 

It  is  not  sufficient  for  a  defendant,  on  moving 
to  set  aside  proceedings  on  a  bail-bond,  to  swear 
that  the  defendant  in  the  original  action  has  a 
good  defence,  even  though  he  be  an  infant;  he 
must  swear  to  merits.  HaUett  v.  Aubrey,  1 
Dowl.  P.  G.  68a 

Regular  proceedings  on  the  bail-bond  cannot 
be  set  aside,  where  the  motion  is  made  on  behalf 
of  the  defendant,  without  an  affidavit  of  merits, 
although  the  plaintiff  had  opposed  the  justifica- 
tion of  bail,  and  received  the  costs  of  the  opposi- 
tion.   Hilton  ▼.  Jackson,  1  Chit  677. 

The  affidavit  must  state  that  the  defendant  had 
a  good  defence  upon  the  merits :  a  good  defence 
to  the  action  is  not  sufficient  Grottick  v.  Bailey, 
5  B.  &  A  703. 

On  a  motion  to  stay  the  proceedings  on  a  bail- 
bond,  where  an  affidavit  of  merits  is  produced,  it 
is  not  necessary  to  state  on  whose  behalf  the  mo- 
tion is  made.    BeU  v.  Taylor,  1  Chit  572, 721. 

If  the  bail  apply  to  stay  proceedings  upon  the 
bail-bond,  they  need  not  in  C.  P.  swear  to  merits, 
though  a  trial  has  been  lost  Hardisty  v.  Storer, 
1  N.  R.  123. 

But  in  K.  B.  they  must  shew  that  the  appli- 
cation is  bona  fide  on  their  behalf,  and  without 
collusion  or  indemnity  from  the  defendant  Rex 
v.  Middlesex  (Sheriff),  3  M.  &,  S.  199. 

An  affidavit  to  set  aside  the  proceedings  after 
notice  of  render  had  been  given,  must  state  that 
the  application  is  made  bona  fide  on  behalf  of 
the  bail;  but  time  was  given  for  producing  a  fur- 
ther affidavit    Merryman  v.  Quibble,  1  Chit  127. 

How  Affidavit  intituled.] — An  affidavit  in  sup- 
port of  an  application  to  set  aside  or  stay  pro- 
ceedings on  a  bail-bond,  may  be  intituled  either 
in  the  original  action,  or  in  the  action  against  the 
bail.  Lisle  v.  Chetwode,  2  Tyr.  177 :  S.  C.  nom. 
J>yIetv.C%elt0ood,2C.eYJ.332;  1  Dowl.  P.  C. 
321 :  S.  P.  Kelly  v.  Wrother,  2  Chit  109. 

In  C.  P.,  if  the  bail-bond  have  been  irregularly 
assigned,  the  affidavit  must  be  intituled  in  the  ori- 
ginal action ;  but  if  it  had  been  assigned  regu- 
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larly,  then  in  the  action  in  the  bail-bond.  Ham 
v.  Phileox,  7  Moore,  521;  1  Bing.  142:  &  P. 
Roberts  v.  Giddins,  1  B.  &  P.  337. 

And  where  the  plaintiff  has  ruled  the  sheriff  to 
bring  in  the  body,  the  affidavits  to  set  aside  the 
proceedings  on  the  bail-bond  must  be  intituled  in 
the  action  against  the  bail.  Blackford  v.  Haw- 
kins, 7  Moore,  600;  1  Bing.  181. 


(d)  Bail-bond  standing  as  Security. 

Rule  and  Cases.] — Upon  staying  proceedings 
upon  a  bail-bond,  on  perfecting  bail  above,  the 
bail-bond  shall  stand  as  a  security  if  the  plain- 
tiff shall  have  declared  do  bene  esse,  and  shall 
have  been  prevented,  for  wantof  special  bail  being 
perfected  in  due  time,  from  entering  his  cause  for 
trial  in  a  town  cause  in  the  term  next  after  that 
in  which  the  suit  is  returnable,  and  in  a  country 
cause  at  the  ensuing  assizes.  Reg.  Gen.  K.  B., 
C.  P.,  and  Excheq.,  H.  T.  2  W.4, 1  Dowl.  P.  C. 
199;  8  Bing.  305;  1M.&  Scott,  432;  3  B.  & 
Adol.  392;  2  C.  &  J.  200 ;  2  Tyr.  351 ;  4  Bligh, 
N.  S.  607. 

Where  regular  proceedings  have  been  com- 
menced upon  a  bail-bond,  and  the  defendant  has 
rendered  after  the  time  for  perfecting  bail  above, 
the  court  will  order  the  bail-bond  to  stand  as  a 
security  under  the  rule.  Hodge  v.  Hopkins,  1 
Dowl.  P.  C.  431. 

So  held  before  the  rule.    Whitehead  v.  Phillips, 

2  B.  &  A.  585 ;  1  Chit.  270. 

In  all  cases  where  the  bail-bond  shall  be  di- 
rected! to  stand  as  a  security,  the  plaintiff  shall  be 
at  liberty  to  sign  judgment  upon  it  Reg.  Gen. 
K.  B.,  C.  P.,  and  Excheq.,  H.  T.  2  Will.  4, 1 
Dowl.  P.C.  186 ;  8  Bing.  292;  1  M.  &  Scott, 419; 

3  B.  &,  Adol.  377;  2  C.  &  J.  176;  2  Tyr.  343; 

4  Bligh,  N.  S.  596. 

Qu&re,  whether,  the  plaintiff  having  been  de- 
layed a  term  in  obtaining  upon  a  demurrer  a  judg- 
ment which,  but  for  the  delay  in  perfecting  bail,  he 
might  have  had,  is  insufficient  ground  for  order- 
ing the  bail-bond  to  stand  as  a  security  on  the 
ordinary  motion  for  staying  proceedings  thereon. 
Nash  v.  Barker,  1  Price's  P.  C.  91. 

There  must  be  an  affidavit  of  the  state  of  the 
proceedings  to  support  an  application  for  making 
that  a  term  of  the  order.    Id. 

The  bail-bond  will  be  ordered  to  stand  as  a 
security,  if  the  bail  have  nojt  applied  to  stay  the 
proceedings  on  the  earliest  opportunity.  Ditch- 
ett  v.  TblUU,  3  Price,  257. 

A  bail-bond,  executed  by  one  only  of  the  bail, 
may  be  ordered  to  stand  as  a  security.  Rex  v. 
London  (Sheriffs),  9  Moore,  422;  2  Bing.  227. 

Loss  of  Trial] — Before  the  rule,  the  court 
would  not  stay  the  proceedings  on  a  bail-bond  on 
payment  of  costs,  where  a  trial  had  been  lost,  ex- 
cept on  the  terms  of  the  bond's  standing  as  a  se- 
curity .  Phillips  v.  Whitehead,  2  B.  &  A.  585 ;  1 
Chit  270 :  S.  P.  Nias  v.  Gray,  1  Chit  270,  (a). 

Explanation  of  the  terms  relative  to  bail,ulosing 
a  trial,"  and  u  bail-bond  standing  as  a  security." 
Id. 


The  loss  of  a  trial  in  term  is  the  loss  of  a  term. 
Rex  v.  London  {Sheriffs),  9  Moore,  422;  2  Bing. 
227. 

Where  one  defendant  was  arrested  on  a  latitat 
returnable  in  Hilary  Term,  and  the  other  on  an 
alias  writ  returnable  in  Easter  Term,  and  if  bail 
above  had  been  duly  perfected,  the  plaintiff  might 
have  tried  the  cause  at  the  last  sittings  in  Hilary 
Term : — Held,  that  the  bail-bond  must  stand  at 
a  security.    Rex  v.  London(Sheriffs),  1  Chit  359. 

Where  the  term  has  not  been  lost  by  neglect 
to  put  in  bail,  the  court  will  set  aside  the  pro- 
ceedings on  the  bail-bond  upon  justification,  al- 
though the  plaintiff  might  have  proceeded  to 
trial  at  the  first  sitting  in  the  term : — on  payment 
of  costs,  pleading  issuably,  and  taking  short 
notice  of  trial  for  the  sitting  in  term;  and  that 
without  requiring  the  bail-bond  to  stand  as  secu- 
rity, or  the  debt  to  be  paid  into  court  Bevan  v. 
Knight,  1  Price's  P.  C.  13;  1  Tyr.  420. 

A  trial  is  not  lost,  unless  judgment  of  the 
term  is  lost  by  the  defendant's  delay  to  pot  in 
and  perfect  bail  in  due  time.    Id. 

Proceedings  on  a  bail-bond  were  set  aside,  on 
justification  and  affidavit  of  merits,  although  the 
action  was  on  a  bill  of  exchange,  merits  denied, 
and  object  asserted  to  be  delay.    Id. 

In  a  country  cause,  where  the  plaintiff  has  lost 
a  trial,  the  court  will  not  stay  proceedings  upon  a 
bail-bond,  unless  upon  the  terms  of  its  standing 
as  a  security.    Fillis  v.  Stdbb,  1  Y.  &  J.  373. 

The  court  of  Exchequer  will,  on  motion,  even 
where  a  trial  has  not  been  lost,  stay  proceedings 
on  an  assignment  of  a  bail-bond,  where  the  de- 
fendant has  since  perfected  bail,  without  tender  of 
costs,  or  any  affidavit  of  merits,  or  that  the  appli- 
cation is  made  in  ease  of  the  sheriff,  or  bail ;  and 
they  will  not,  in  such  a  case,  order  the  bail-bond 
to  stand  as  a  security,  requiring  only  that  the 
plaintiff  shall  be  put  in  the  same  situation  as  if 
bail  had  been  put  in  in  time,  and  duly  perfected. 
Searle  v.  Hale,  3  Price,  52. 

Where  an  opportunity  of  going  to  trial  has  not 
been  lost,  or  if  judgment  could  not  have  been 
obtained  before  the  term  in  which  the  motion 
could  be  made,  the  court  of  Exchequer  will  not 
require  it  to  be  made  part  of  the  order  for  staying 
proceedings,  that  the  bail-bond  shall  stand  as  a 
security;  but  it  seems  to  be  otherwise,  if  a  trial 
has  been  lost    Standen  v.  Blakie,  13  Price,  114 

Plaintiff's  Diligence.] — Where  upon  setting 
aside  the  proceedings  on  a  bail-bond,  the  plain- 
tiff seeks  to  have  the  bail-bond  stand  as  a  secu- 
rity, he  must  shew  that  he  used  due  means  to 
expedite  the  cause,  and  that  he  declared  as  soon 
as  it  was  in  his  power.    Anon.  1  Chit  271,  (a). 

Where  a  plaintiff  who  has  taken  an  assign- 
ment of  a  bail-bond  after  bail  have  been  pat  in 
but  not  perfected,  consents  by  his  clerk  in  court 
to  an  order  for  staying  the  proceedings  on  pay- 
ment of  costs,  he  is  not  entitled  to  have  the  se- 
curity of  the  bond,  although  he  may  have  lost 
the  opportunity  of  going  to  trial,  because  it  is  in 
such  a  case  the  result  of  his  own  conduct.  Blsre 
v.  Mottram,  7  Price,  535. 
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The  court  refined  to  order  a  bail-bond,  (on 
which  proceedings  had  been  stayed  by  order  on 
perfecting  bail,)  to  stand  as  a  security  for  debt 
and  costs,  although  the  plaintiff  had  lost  a  trial, 
where  the  defendant  had  previously  made  an 
offer  to  the  plaintiff,  after  the  bail-bond  had 
been  assigned,  and  proceedings  had  in  conse- 
quence of  bail  not  being  perfected  in  time,  to 
justify  at  chambers,  to  pay  the  costs  of  the  pro- 
ceedings on  the  bond,  to  plead  to  the  declaration, 
and  take  short  notice  of  trial  for  the  next  assizes, 
to  which  the  plaintiff  refused  to  consent;  so  that 
he  lost  the  opportunity  of  going  to  trial  by  his 
own  conduct ;  and  a  rule  to  shew  cause  why  an 
order  made  at  chambers,  for  staying  proceedings, 
should  not  be  amended,  by  adding  such  terms, 
was  discharged  with  costs.  Walker  v.  Mapowder, 
6  Price,  610. 

(«)  Payment  of  Costs,  and  other  Terms. 

Number  ef  ^Ictwms.]— Proceedings  on  the  bail- 
bond  may  be  stayed  on  payment  of  costs  in  one 
action,  unless  sufficient  reason  be  shewn  for  pro- 
ceeding in  more.  Reg.  Gen.  K.  B.,  C.  P.,  and 
Excheq.,  H.  T.  2  Will.  4, 1  DowL  P.  C.  186;  8 
Bing.  292;  1  M.  &  Scott,  419;  3  B.  &  Adol. 
378;  2C.&J.176;  2Tyr.343;  4Bligh,N.S. 
59a 

Before  the  rule,  where  three  separate  actions 
had  been  commenced  without  any  sufficient 
reason,  the  court  of  K.  B.  stayed  the  proceedings 
upon  payment  of  the  costs  of  one  action  only. 
Jby  t.  JfiZZ,  2  B.  &  A.  598 ;  1  Chit  337. 

But  in  C  P.  they  would  not  do  so,  but  upon 
payment  of  the  costs  in  all  the  actions.  Anon.  1 
Chit  338,  n. 

Where  an  attorney  had  become  bail  to  the 
sheriff  and  the  bail-bond  had  been  assigned,  the 
court  of  Exchequer  would,  upon  the  usual  affidavit, 
stay  proceedings  upon  the  bail-bond  upon  pay- 
ment of  costs.  Mann  v.  Nottage,  1  Y.  &  J.  367. 

Other  Terms.] — Proceedings  on  a  bail-bond 
stayed  where  bail  had  justified,  and  where  no 
trial  had  been  lost,  and  the  court  would  not  im- 
pose the  terms  of  accepting  a  declaration,  plead- 
ing issuably,  and  taking  short  notice  of  trial. 
Rex  v.  London  (Sheriffs),  1  Chit  357.  And  see 
Byton  r.  Beattie,  2  Smith,  489. 

When  two  only  of  three  joint  contractors  are 
sued,  the  court  of  C.  P.  will  not  stay  proceedings 
upon  the  bail-bond,  unless  the  defendants  will 
undertake  not  to  plead  in  abatement  Govett  v. 
2B.olP.465. 


(/)  As  to  Judgment. 

Final  judgment  may  be  entered  up  on  a  bail- 
bond,  without  executing  a  writ  of  inquiry.  Moody 
▼.  Pheasant,  2  B.  &  P.  446. 

If  it  appear  in  a  declaration  by  the  assignee  of 
the  sheriff  on  such  bond,  that  the  bond  is  void, 
the  court  on  motion  will  arrest  the  judgment  af- 
ter verdict  against  the  defendant,  upon  a  plea  of 


VI.  Rights  and  Liability  of  Bail  to  thx 

Shebiff. 

Bail  to  the  sheriff  have  no  right  to  take  their 
principal  into  custody ;  nor  have  bail  in  the  Pa- 
lace Court  With  respect,  however,  to  bail  above, 
it  is  otherwise.  Rex  v.  Hughes,  3  C.  &  P.  373 
— Tenterden. 

Bail  to  the  sheriff  are  liable  for  the  plaintiff's 
whole  debt  (without  regard  to  the  sum  sworn  to) 
and  costs,  provided  they  do  not  exceed  the  penalty 
of  the  bail-bond.  Stevenson  v.  Cameron,  8  T.  K. 
28:  S.  P.  Mitchell  v.  Gibbons,  1  H.  Black.  76 ; 
Orion  v.  Vincent,  Cowp.  71. 

Semble,  where  the  bail  are  let  in  upon  terms, 
to  try  the  cause  of  the  principal,  the  money  le- 
vied to  abide  the  event,  and  the  bail-bond  to  stand 
as  a  security ;  the  boil  are  not  liable  beyond  the 
penalty  on  the  bond,  although  the  debt  and  costs 
exceed  the  same  after  the  trial,  and  the  plaintiff's 
debt  would  have  been  fully  covered  by  the  secu- 
rity, when  the  bail  were  first  let  in  to  try  upon 
terms.     Goss  v.  Harrison,  2  Smith,  354. 

Prima  facie  the  bail  to  the  sheriff  are  liable  to 
the  charges  of  putting  in  bail  above ;  therefore,  if 
a  party,  who  is  bail  to  the  sheriff  apply  to  an  at- 
torney to  put  in  bail  above,  he  is  liable  for  these 
expenses,  but  not  for  the  subsequent  expenses  of 
the  suit  Hector  v.  Carpenter,  1  Stark.  lllO— 
Ellenborough. 

VII.  Deposit  of  Moniy  in  Liru  of  Bail. 


1.  Statutes. 

By  43  Geo.  3,  c  46,  s.  2,  all  persons  arrested 
on  mesne  process  may,  in  lieu  of  giving  bail  to  the 
sheriff,  deposit  in  his  hands  the  sum  indorsed  on 
the  writ,  together  with  102.  in  addition,  to  answer 
costs,  and  shall  be  discharged  from  such  arrest ; 
and  the  sheriff,  at  or  before  the  return  of  the  writ, 
is  to  pay  the  same  into  court ;  upon  bail  being  duly 
put  in  and  perfected,  the  money  deposited  is,  by 
order  of  the  court,  upon  motion,  to  be  repaid  to  the 
defendant ;  but  if  no  bail  be  duly  put  in  and  per- 
fected, it  is,  by  tike  order  on  motion,  to  be  paid 
over  to  the  plaintiff,  who  may  thereupon  appear  for 
the  defendant :  the  payment  is  to  be  subject  to  such 
deductions  from  the  101.  as,  upon  taxation  of  the 
plaintiff's  costs,  shall  be  thought  reasonable. 

By  7  &  8  Geo.  4,  c.  71,  s.  2,  the  defendant  may, 
instead  of  putting  in  and  perfecting  bail,  allow  the 
sum  deposited  with  the  sheriff,  and  by  him  paid 
into  court,  to  remain  in  court  to  abide  the  event  of 
the  suit ;  and  in  all  cases  where  a  defendant  is  ar- 
rested and  remains  in  custody,  or  gives  bail  to  the 
sheriff,  he  may,  instead  of  putting  in  and  perfect- 
ing bail,  pay  the  debt  into  court,  with  201.  to  an- 
swer costs,  to  abide  the  event  of  the  suit,  and  there- 
upon enter  a  common  appearance,  or,  in  default,  the 
plaintiff  may  do  it  for  him,  and  proceed  as  if  bail 
had  been  perfected :  if  plaintiff  has  judgment,  he 
may,  by  order  of  court  on  motion,  receive  out  of  the 
money  deposited  sufficient  to  satisfy  his  judgment; 


a«#^«     ^,U   J?Mfl.OTP«o    andifdefendanthasjudgment,ortheplaintiffdis- 
frctum.    hamuei  v.  Evans,  J  T.  K.  569.   coniinut  fa  ^  w  fa  otherwise  barred,  the  mo- 

I  ney,  or  if  more  than  sufficient  to  satisfy  the  plain- 
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tiff*  the  surplus,  is  to  be  returned  to  ike  defend- 
ant. 

Provided,  by  s.  3,  that  defendant  may,  at  any 
time  before  issue  joined  or  judgment  signed,  take 
the  money  out  of  court,  by  order  on  motion,  upon 
putting  tn  and  perfecting  bail,  and  payment  of 
such  costs  as  the  court  shall  direct. 

So,  by  i.  4,  a  defendant  who  has  put  in  and  per- 
fected bail  may  make  the  deposit,  and  the  bail 
shall  be  exonerated. 

Before  the  statute,  it  was  held  in  C.  P.  that  a 
defendant  might  pay  into  court,  to  abide  the  event 
of  the  cause,  a  sufficient  sum  to  cover  the  debt 
and  costs,  instead  of  giving  bail.  Fowell  Y.Leo, 
1  Taunt  425. 

On  payment  of  money  to  the  sheriff  upon  an 
arrest,  it  will  be  presumed  that  it  was  paid  as  a 
deposit  in  lieu  of  bail,  under  the  statute,  unless 
a  discharge  or  some  acknowledgment  in  writing 
be  given  to  the  defendant  for  the  debt  and  costs. 
The  payment  of  the  debt,  with  the  particular 
sum  of  10 J.,  raises  a  strong  presumption  that  it 
is  not  an  absolute  payment  in  discharge  of  the 
debt  and  costs.    Wain  v.  Bradbury,  1  Smith,  128. 

A  defendant  was  permitted  to  pay  into  court  (be- 
fore four  o'clock)  the  debt,  and  202.  costs,  in  lieu 
of  bail,  after  two  ineffectual  attempts  to  justify 
original  and  added  bail,  on  the  payment  of  the 
costs  of  the  two  oppositions,  on  affidavits  of  the 
facts  and  of  merits.  Thomas  v.  Gray,  1  Price's 
P.  C.  86. 

The  statute  43  Geo.  3,  c  46,  s.  2.  does  not  con- 
trol the  discretion  of  the  court  as  to  the  time  for 
putting  in  bail  Where,  therefore,  money  was 
paid  into  court,  in  lieu  of  bail,  which  was  not  put 
in  and  perfected  in  due  time,  the  court,  on  an 
affidavit  of  merits,  granted  further  time  to  the 
defendant    Parker  v.  Turner,  2  Chit  71. 

Where  money  is  paid  into  the  hands  of  the 
sheriff  in  lieu  of  bail,  the  defendant  has,  under  7  & 
8  Geo.  4,  c  71,  till  the  day  for  perfecting  special 
bail,  for  giving  notice  of  his  intention  that  the 
money  shall  remain  in  court  to  abide  the  event  of 
the  suit  Rowey.  Softly,  6  Bing.  634;  4  M.  At 
P.  464. 


2.  When  Defendant  may  take  out  of  Court. 

A  defendant  in  K.  B.,  who  has  put  in  bail,  and 
rendered  in  their  discharge,  is  entitled  to  have 
the  money  deposited  repaid  to  him.  Chadwick  v. 
Battye,  3M.&S.  283;  1  Chit  145. 

So  in  a  P.    Harford  v.  Harris,  4  Taunt  669. 

Where  a  defendant,  having  applied  to  take  out 
of  court  money  deposited  in  lieu  of  bail,  on  the 
ground  of  his  having  put  in  and  perfected  bail ; 
and  a  rule  having  been  afterwards  obtained  by  the 
plaintiff  for  setting  aside  the  allowance  of  bail, 
the  defendant  was  then  rendered :  the  court  di- 
rected the  money  to  be  paid  out  to  the  defendant, 
after  deducting  the  costs  of  the  two  rules.  Gould 
v.  Berry,  1  Chit  145. 

Even  although  such  money  was  deposited  with 
the  sheriff  by  a  friend,  and  the  defendant  had  be- 
come bankrupt  after  it  was  paid  in.  Edelsten  v. 
Adams,  2  Moore,  610 ;  8  Taunt  557. 


The  court  refused  to  inquire  whose  money  it 
actually  was,  and  whether  it  belonged  to  the  as- 
signees of  the  defendant,  on  the  ground  thai  un- 
der the  statute  43  Geo.  3,  c.  46,  they  were  em- 
powered to  refund  it  to  the  defendant  alone.  Id* 

Upon  bail  being  put  in  and  perfected,  the  court 
will  order  it  to  be  repaid  to  the  bail,  or  any  other 
person  by  whom  it  was  actually  deposited,  instead 
of  the  defendant    Nunn  v.  Powell,  1  Smith,  13. 

Where  the  defendant,  on  being  arrested,  depo- 
sited certain  goods  in  the  hands  of  the  officer  who 
arrested  him,  in  lieu  of  bail,  and  afterwards  sur- 
rendered himself;  two  days  after  which,  the  officer 
deposited  with  the  prothonotary  the  amount  of 
the  original  debt,  and  10/.  for  costs: — Held,  that 
the  defendant  was  entitled  to  have  those  sums 
paid  over  to  him,  as,  if  they  had  been  paid  in  un- 
der the  statute  43  Geo.  3,  c.  46,  he  would  be  en- 
titled to  them  on  his  render ;  and  if  not,  they 
must  be  taken  to  have  been  paid  into  court  by 
mistake.  Hill  v.  Ching,  7  Moore,  332;  1  Bing. 
103. 

Qufflre,  whether  the  depositing  goods  with  the 
officer  on  an  arrest,  instead  of  money,  is  a  com- 
pliance with  the  terms  of  that  statute  ?     Id. 

If  money  has  been  paid  into  court  to  abide  the 
event  of  the  suit,  under  the  7  &  8  Geo.  4,c  71, 
s.  2,  and  the  defendant  wishes  to  take  it  out  on 
perfecting  special  bail,  under  s.  3,  he  must  do  so 
before  issue  joined.  FerraU  v.  Alexander,  1  DowL 
P.  C.  132. 


3.  When  Plaintiff  entitled. 

If  a  defendant,  who  pays  the  debt,  and  101.  for 
costs  to  the  sheriff  in  lieu  of  bail,  under  43  Geo. 
3,  c  46,  puts  in  bail  above,  who,  being  excepted 
to,  render  him  instead  of  justifying,  the  plaintiff 
is  not  entitled  to  receive  out  of  court,  under  s.  2, 
the  money  to  deposited.  Harford  v.  Harris,  4 
Taunt  6&. 

Though  the  defendant  may  in  such  case  re- 
ceive back  his  deposit    Id. 

If  a  defendant,  being  arrested  by  a  wrong 
name,  pay  the  amount  of  the  sum  sworn  to,  and 
101.  for  tie  costs,  to  the  sheriff,  the  court  will 
not  permit  the  plaintiff  to  take  it  out  of  court  on 
the  defendant's  omitting  to  perfect  bail.  Cadby 
v.  Parsons,  5  Taunt  623. 

Nor  will  the  court  permit  the  defendant  to 
take  it  out  except  on  terms.    Id. 

Quere,  whether  the  plaintiff  is  entitled  to 
move  to  have  the  sum  deposited  in  the  hands  of 
the  sheriff  and  paid  into  court,  paid  out  to  him 
until  he  has  obtained  judgment?  Rows  v.  Softly, 
4M.&P.464;  6  Bing.  634. 

A  plaintiff  is  entitled  to  have  money  paid  into 
court  in  lieu  of  bail,  paid  out  to  him,  if  special 
bail  be  not  perfected  in  due  time,  although  the 
defendant  has  rendered  since  the  time  for  perfect- 
ing bail,  unless  an  affidavit  of  merits  is  produced. 
Newman  v.  Hodgson,  1  DowL  P.  C.329;  1  B.&. 
Adol.422. 

A  defendant  having  been  arrested,  paid  into 
court  the  sum  indorsed  on  the  writ,  together  with 
202.  as  a  security  for  costst  pursuant  to  the  stat 
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7  &  8  Geo.  4,  c  71,  a.  2.  The  court,  on  the  ap- 
plication of  the  defendant,  allowed  the  plaintiff  to 
take  oat  of  court  a  given  portion  of  the  sum  paid 
into  court,  and,  unless  he  consented  to  accept 
thereof  with  costs,  in  full  discharge  of  the  action, 
ordered  it  to  be  struck  out  of  the  declaration,  and 
that  the  plaintiff  should  not  give  any  evidence  at 
the  trial  as  to  that  sum.  Hubbard  v.  Wilkinson, 
8B.&C.496. 

4.  Practice. 

Costs.] — Where  a  defendant,  on  being  arrested, 
deposited  the  amount  of  the  debt,  together  with 
lOL  for  costs,  with  the  officer,  who,  four  days  af- 
terwards informed  the  plaintiff's  attorney  of  the 
circumstance,  and  the  under-sheriff  afterwards 
wrote  to  him  that  the  deposit  had  been  made;  not- 
withstanding which,  the  sheriff  was  ruled  to  re- 
turn the  writ;  and  a  declaration  was  filed,  and 
notice  thereof  served  on  the  defendant: — Held, 
that  the  plaintiff  was  entitled  to  the  costs  of  those 
proceedings,  as  it  was  the  duty  of  the  sheriff  to 
have  paid  the  sum  deposited  into  court  at  or  be- 
fore the  return  of  the  writ,  and  which  he  had 
omitted  to  do.    Qfflty  v.  Weaver,  7  Moore,  557. 

But  where  a  defendant,  on  being  arrested,  paid 
the  sheriff's  officer  the  amount  of  the  debt,  and 
KM.  for  costs,  under  the  statute  43  Geo.  3,  c  46, 
a.  2,  which  latter  sum  was  more  than  sufficient  to 
cover  the  costs  incurred  up  to  the  return  of  the 
writ;  and  the  under-sheriff  having  omitted  to 
pay  over  the  amount  to  the  plaintiff,  after  being 
requested  so  to  do,  in  consequence  of  which  he 
proceeded  further  in  the  action,  and  incurred  fur- 
ther costs: — Held,  that  the  defendant  was  not 
liable  to  pay  such  costs.  Clark  v.  Yates,  7  Moore, 
83;  3  B.  &  B.  273. 

Feet.] — The  clerk  of  the  docquets  is  not  enti- 
tled, in  C.  P^  to  any  poundage  on  money  depo- 
sited with  the  sheriff,  and  by  him  paid  into  court 
Asm*  v.  Brine,  6  Moore,  124 

Nor  in  K.  B.  is  the  chief  clerk.  Stewart  v. 
Bracebridge,2  B.  &  A.  770;  1  Chit  529. 

Other  Matters.] — Where  a  defendant  cannot 
be  found  in  order  to  serve  him  personally  with 
a  rule  for  taking  out  money  deposited  in  the 
bands  of  the  sheriff,  in  lieu  of  bail,  the  court  will 
allow  the  service  to  be  good,  by  leaving  a  copy 
of  the  rule  at  the  defendant's  last  place  of  abode, 
and  sticking  it  up  in  the  office.  Peate  v.  Tris- 
cstt,  1  Chit  675.    And  nee  Id.  170, 466. 

If  a  defendant  pay  money  into  court  under  7  & 
8  Geo.  4,  c  71,  to  abide  the  event  of  the  cause, 
the  court  will  not  grant  a  rule  absolute  in  the 
first  instance  for  repayment  to  the  defendant, 
judgment  being  for  him,  but  there  must  be  a 
rule  to  shew  cause.  £tanet  v.  fiote,  5  Bing.  269; 
2  at  &  P.  426. 

In  order  to  make  it  absolute,  it  is  necessa- 
ry to  produce  the  record  and  certificates  from 
the  clerk  of  the  judgments  and  prothonotary,  that 
judgment  had  been  duly  signed,  and  the  money 
{■id  into  court    Id. 

id  to 


the  sheriff  by  defendant  on  his  arrest,  under  7  & 
8  Geo.  4,  c.  71,  and  paid  into  court  by  the  sheriff, 
was  granted  on  no  cause  being  shewn.  Jbat  v. 
Lovecroft,  1  Price's  P.  C.  37. 

The  defendant  having  been  arrested,  paid  into 
court  the  sum  indorsed  on  the  writ,  and  the  fur- 
ther sum  of  20i.  as  a  security  for  costs,  to  abide 
the  event  of  the  suit,  in  pursuance  of  the  statute 
7  &  8  Geo.  4,  c  71,  instead  of  putting  in  and 
perfecting  special  bail: — Held,  that  he  was  en- 
titled to  nave  the  bail-bond  delivered  up  to  him 
to  be  cancelled.  Smith  v.  Jordan,  2  M.  &  P.  428. 

Leave  givcn,by  rule,  to  pay  into  court  102.  in 
addition  to  the  deposit  in  the  hands  of  the  sheriff, 
in  lieu  of  special  bail.  Graves  v.  Bennett,  1 
Price's  P.  C.  14. 

If  money  is  deposited  in  court,  in  lieu  of  bail 
above,  pursuant  to  the  7  At  8  Geo.  4,  c.  71,  and 
the  plaintiff  obtains  a  verdict,  he  must  limit  his 
execution  to  the  surplus  of  his  demand,  beyond 
the  sum  deposited,  which  he1  is  bound  to  take  out 
of  court  Hewsv.Pyke,  1  DowLP.C.322;  2a 
&J.359;2Tyr..313. 


VIII.  Who  hay  be  Bail  above. 


1.  Attornies  and  their  Clerks. 

If  any  person  put  in  as  bail  to  the  action,  ex- 
cept for  the  purpose  of  rendering  only,  be  a  prac- 
tising attorney,  or  clerk  to  a  practising  attorney, 
the  plaintiff  may  treat  the  bail  as  a  nullity,  and 
sue  upon  the  bail-bond  as  soon  as  the  time  for 
putting  in  bail  has  expired,  unless  good  bail  be 
duly  put  in  in  the  mean  time.  Reg.  Geo.  K.  Bn 
C.  P.,  and  Exch.,  H.  T.  2  W.  4, 1  Dowl.  P.  C.  185 ; 
8  Bing.  290 ;  1  M.  &,  Scott,  417 ;  3  B.  &  Adol. 
376;  2C.&  J.  171;  2Tyr.342;  5Bligh,N.& 
594. 

Both  before  the  rule  and  since,  an  attorney 
or  attorney's  clerk,  or  indeed  any  person,  may  be 
bail,  for  the  purpose  of  rendering  the  principal 
Bell  v.  Gate,  1  Taunt  162. 

Before  this  rule,  no  attorney,  or  person  prac- 
tising as  such,  could  be  bail  in  C.  P.  Reg.  Gen. 
C.  P.,  M.  T.  6  Geo.  2, 1  H.  Black.  76,  n.;  Anon. 
Lofit,  263, 280. 

Or  in  K.  B.  Boulogne  v.  Vautrin,  2  Dougl.  467, 
n. ;  Cowp.  828. 

But  there  was  no  general  rule  of  the  court  of 
Exchequer  which  prohibited  attornies  or  their 
clerks  from  becoming  bail ;  the  practice  in  that 
respect  was,  however,  similar  to  that  of  the  courts 
of  K.  B.  and  C.  P.  Mann  v.  Nottage,  1  Y.  Sl  J. 
367,  n. 

The  rule  applies  to  bail  to  the  action  only, 
and  not  to  bail  to  the  sheriff. 

It  was  held,  that  an  attorney's  articled  clerk 
could  not  be  bail.  Laing  v.  Cundale,  1 H.  Black.  76. 

Nor  any  other  clerk,  though  not  articled.  Cor- 
nish v.  Ross,  2  H.  Black.  350 :  S.  P.  Boulogne 
v.  Vautrin,  Cowp.  828;  2  Dougl.  467,  n. 

Even  though  he  were  not  clerk  to  the  defend- 
ant's attorney.    Redit  v.  Broomhead,  2  R  &  P. 
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VII.  Deposit  of  Money  in  Lieu  of  Bam* 

1.  Statutes,  219. 

2.  When  Defendant  may  take  out  of 

Court,  220. 

3.  When  Plaintiff  entitled,  220. 

4.  Practice,  221. 
VIII.  Who  may  be  Bail  above. 

1.  Attornies,  and  their  Clerk*,  221. 

2.  Officers  of  Courts,  222. 

3.  Bankrupts,  and  Insolvents,  222. 

4.  Peers,  and  Members  of  Parliament, 

5.  Persons  indemnified,  222. 

6.  Persons  under  other  Circumstances, 

223. 
IX.  Qualification  of  Special  Bail. 

1.  Housekeepers,  223. 

2.  Estate,  224. 

3.  Property,  224. 

X.  Putting  in  Bail. 

1.  When  to  be  put  in,  224. 

2.  How  put  in. 

(a)  Number,  225. 

(b)  Court,  225. 
(c) )  County,  225. 
(a*)  Action,  225. 

3.  Recognizance,  226. 

4.  Bail-piece,  226. 

5.  Qjieera*  Fees ,  226. 

6.  Amendment — See  Amendment. 

7.  Misnomer — See  Misnomer. 
&  Sheriff's  putting  in  Bail— See  She- 

RIFF. 

XI.  Notice  of  Bail. 

1.  When  necessary,  226. 

2.  DcscriptionofBail,  226. 

3.  Residence,  227. 

4.  Service,  228. 

5.  Irregular  Notice,  22a 
XII.  Exception,  228. 

XIII.  Notice  of  Justification. 

1.  Description  of  Bail,  229. 

2.  For  what  Day,  230. 

3.  What  Notice,  230. 

4.  Form,  230. 

5.  Serwe,  230. 

6.  After  Change  of  Attorney — See  At- 

torney. 
XIV.  Adding  Bail,  and  giving  Time. 

1.  Changing  Bail,  231. 

2.  When  Bail  become  disqualified,  231. 

3.  7b  amend  Proceedings,  232. 

4.  Otfter  C<w«r,  233. 

5.  Practice,  233. 
XV.  Justification  of  Bail. 

1.  When  necessary,  233. 

2.  When  to  be  done,  233. 

3.  When  waived,  234. 

4.  Mode  of  Proceeding,  234. 

5.  Byi*0Woirit,235, 

6.  in  tefeit  Sum,  235. 

7.  Opposition, 
(a)  ffow  conducted,  236. 
(6)  Costs,  237. 

(c)  Commitment,  239. 

8.  4/iter  Change  of  Attorney— See  At- 
torney. 

XVI.  Putting  in  and  Justifying  at  same 
Time,  239. 


XVII.  Allowance  of  Bail. 

1.  Necessity,  239. 

2.  Setting  aside,  239.. 
XVIII.  Liability  of  Bail. 

1.  When  liable,  240. 

2.  7b  what  Amount,  240. 
XIX.  Discharge  of  Bail. 

1.  By  Render  of  Principal,  241. 
(a)  What  Bad  may  render,  241. 
(6)  When  Render  may  be  made,  245L 
(c)  Enlargement  of  Time,  243. 
£d)  Defendant  in  Criminal  Custody, 

(e)  Defendant  in  other  Custody,  244. 

(/)  Mode  o/  Render,  245. 

(g)  Notice  of  Render,  245. 

(A)  Right  of  Bail  to  take  Principal,  246. 

2.  By  Bankruptcy  of  Principal,  246. 

3.  By  Insolvency  and  Lunacy  of  Princi- 
pal, 248. 

4.  fyPrincipalbecomingprivilegedjl4&. 

5.  By  Death  of  Principal,24S. 

6.  By  Course  of  Proceeding. 
(a)  Delay,  24a 
(6)  TbHng-  Co^nomt,  248. 
(c)  Part  £t>y  in  Execution,  249. 
(<Z)  Arrangement  with  Principal,  349. 

7.  By  otfcer  Means,  249. 
a  Application  for  Discharge,  250. 
9.  Ify  Variance — See  Practice. 

10.  By  Misnomer— -See  Misnomer. 
XX.  Proceedings  against  Bail. 

1.  Co.  Sa.  against  Principal,  250. 

2.  By  Action,  251. 

3.  By  Scire  Facias. 
(a)  Scu  fa.  lodged,  251. 
(6)  Form  of  Sci. /a.,252. 

(c)  Necessity  for  Summons,  252. 
(<f)  Appearance,  253. 
(e)  Pleadings,  253. 

4.  Staying  Proceedings. 
(a)  On  growu*  o/  Writ  o/ .Error ,  254. 
(6)  OtA<rr  Cases,  254. 

5.  Amendment  of  Proceedings—See 
Amendment. 

XXI.  Bail  on  Removal  from  Inferior  Courts, 

254. 
XXII.  Bail  in  Error. 

1.  Statutes,  255. 

2.  When  necessary,  256. 

3.  Putting  in. 
(a)  Wfcen,  257. 
(6)  What  Amount,  257. 
(e)  Character  of  Bail,  257. 

(d)  Recognizance   and   Proceedings, 
258. 

4»  Justification  and  Notice,  25a 

5.  Changing,  adding,  and  giving  7W, 
258. 

6.  Liability,  258. 
XXIII.  Bail  in  particular  Cases. 

1.  On  Attachment — See  Attachment. 

2.  Criminal    Cases : &e    Crjmdui 

Law. 

3.  In  Courts  of  Equity— See  Ne  Exeat 
Regno. 

4.  Outlawry— -See  Outlawry. 

5.  Husband  and   Wife— See   Hosbanb 
and  Wife. 
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1.  Affidavit  to  hold  to  Bail— See  A*. 


3.  ArrertofBail—SeeAjLRixr. 

3.  CoutracUrcspecting  puttingin— See 

Contract. 

4.  Recovery  of  Expenses—See  Assump- 

sit. 

5.  Confrtfruiton — &e  Assumpsit. 

6.  Common  Bail — See  Practice 

I.  Form  and  Nature  of  Bail  Bond. 


1.  General  Requisite*. 
Construction  of  Statute.y-Bj  stat  23  Hen.  6, 
«.  9,  sheriffs  or  other  officer*  are  required  to  let 
out  of  prison  all  manner  of  persons  by  them  ar- 
rested, being  in  their  custody  by  force  of  any 
writ,  billy  or  warrant,  in  any  action  personal,  upon 
reasonable  sureties  of  sufficient  persons,  having 
sufficient  within  the  counties  where  such  persons 
be  so  let  to  bail,  or  mainprize,  to  keep  their  days 
in  such  place  as  the  said  writs,  bHls,or  warrants 
shall  require. 

This  statute  is  a  public  act;  therefore  the  court 
take  notice  of  it,  though  it  be  not  pleaded. 
Samuel  v.  Evans,  2  T.  R.  569. 

The  sheriffs  of  London,  to  whom,  as  such,  a 
writ  of  special  capias  was  directed,  under  which 
they  arrested  the  plaintiff,  cannot  be  sued  for 
damages  for  not  having  taken  bail  for  his  appear- 
ance, according  to  the  stat  23  Hen.  6,  c.  9,  the 
sufficiency  of  the  bail  tendered  being  only  alleged 
to  be  within  Middlesex  and  London  taken  to- 
gether ;  though  it  was  also  averred,  that,  from 
time  immemorial,  the  same  persons  had  always 
been  duly  appointed  to,  and  had  exercised  the 
office  of  sheriff  of  the  two  counties  at  the  same 
time,  and  that  the  defendants  were  sheriffs  of 
both  at  the  time  of  the  grievance  complained  of. 
LoveU  v.  London,  {Sheriffs),  15  East,  320. 

Although  the  sheriff  takes  a  bail-bond  on  the 
stat.  Hen.  6,  yet  that  is  at  his  peril,  and  the 
plaintiff  shall  not  be  concluded  thereby.  Wolfe 
v.  CoUingwsod,  1  Wils.  262. 

If  a  plaintiff  sue  out  writs  into  two  counties, 
and  arrest  the  defendant  in  both,  who  gives  bail 
in  both,  the  defendant  does  not  thereby  obtain 
the  right  of  electing  in  which  county  the  bail 
shall  stand,  but  the  bail  first  given  continue  lia- 
ble.   Bullock  v.  Morris,  2  Taunt  67. 

An  imdertaking  by  an  attorney  to  give  a  bail- 
bond  to  the  sheriff,  is  contrary  to  the  23  Hen.  6, 
c  10,  and  therefore  void.  Lewis  v.  Knight,  1 
Bowl.  P.  C.  261;  1  M.  &  Scott,  353;  8  Bing. 
271:  8,  P,  Sedgeworth  v.  Spicer,  4  East,  568;  2 
Smith,  305. 

If  a  sheriff's  officer,  upon  an  arrest,  take  an  un- 
dertaking for  the  appearance  of  the  party,  instead 
of  a  bail-bond,  without  the  plaintiff's  assent,  and 
bail  above  is  not  duly  put  in,  the  sheriff  is  liable 
to  an  action  for  an  escape;  and  the  court  will  not 
relieve  him  by  permitting  him  to  put  in  and  jus- 
tify bail  afterwards.  Fuller  v.  Prest.1T,  R.  109. 

Where  the  sheriff  suffers  a  person,  who  has 
been  arrested,  to  go  at  large  without  taking  a 


bail-bond,  the  court  of  C.  P.  will  not  Buffer  him  to 
render  the  defendant  after  an  action  commenced 
against  him  for  an  escape;  though  ho  should  not 
have  been  ruled  to  return  the  writ,  or  bring  in  the 
body,  before  action  commenced,  and  although 
the  defendant  was  in  custody  in  several  other  ac- 
tions. Bint  v.  Middlesex  (Sheriff,)  2  Marsh. 
261 ;  S,  C,  nom.  Birn  v.  Bond,  6  Taunt  554. 
And  see  Hamilton  v.  Wilson,  1  East,  383. 

7b  whom  given.] — A  bail-bond  must  be  given 
to  tho  sheriff,  as  such,  for  the  appearance  of  the 
party,  and  for  no  other  purpose.  Rogers  v. 
Reeves,  1T.R.  418,  422. 

Therefore  an  obligation  given  to  the  sheriff's 
bailiff  is  bad,  for  it  should  be  .to  such  officer  as 
has  the  return  of  process.    Id. 

A  bail  bond  given  to  the  sheriff  of  Durham, 
under  a  writ  issued  immediately  from  the  court 
of  K.  B.  to  him,  is  not  void.  Jackson  v.  Hunter, 
6  T.  R.  71. 

*  On  demurrer  to  a  declaration  on  a  bail-bond, 
the  court  will  not  presume  that  the  plaintiff  had 
no  authority-  to  take  bail,  unless  some  case  be 
made  in  pleading  to  it  Say  v.  Ellis,  2  W.  Black. 
955.  

Penalty  and  Sureties,] — A  bail-bond  taken  in 
more  than  double  the  sum  sworn  to  is  good. 
Norden  v.  Horsely,  2  Wils.  69. 

A  sheriff  is  bound  to  let  his  prisoner  arrested 
on  mesne  process  go  at  large,  on  having  reason- 
able sureties.    Matson  v.  Booth,  5  M.  &  S.  223. 

A  bond  with  five  sureties,  three  of  whom  are 
respectively  worth  more  than  the  penalty  of  the 
bond,  is  sufficient,  though  the  other  two  are 
worth  less  than  the  penalty.    Id, 

The  addition  of  another  obligor  in  a  bond 
given  to  the  sheriff  after  the  bond  has  been  exe- 
cuted, but  before  the  sheriff  has  accepted  it,  with 
the  assent  of  the  sheriff  and  the  prior  obligors, 
does  not  vacate  the  bond  nor  make  a  new  stamp 
necessary.    Id. 

Where  a  sheriff  took  a  bail-bond  executed  by 
one  surety  only,  the  court  refused  to  set  aside  an 
attachment  issued  against  him  for  not  bringing 
in  the  body,  although  he  consented  to  pay  the 
costs.  Rex  v.  London  (Sheriff),  9  Moore,  422; 
2  Bing.  227.  

When  to  be  given,] — If  a  bail-bond  be  dated 
and  made  after  tho  return  of  the  writ,  the  defend- 
ant may  avoid  it  on  non  est  factum.  Thompson 
v.  Ifodfc,  4  M.  &  S.  33a 

A  bond,  stated  to  have  been  taken  on  a  certain 
day,  conditioned  for  appearance  on  the  day  pre- 
vious to  the  date  of  the  bond,  is  void  by  the  sta- 
tute.   Samuel  v.  Evans,  2T.R.  569. 

If  a  party  executes  a  bail-bond  before  the  con- 
dition w  filled  up,  it  is  void.  Powell  v.  Duff,  3 
Camp.  181 — Ellen  borough.  But  see  Fexira  v. 
Evans,  1  Anst  228,  n. 

Sufficient,  if  substantially  good,  though  inform- 
I  ai.]— If  the  bail-bond  be  substantially  good,  it  can* 
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not  be  avoided  for  any  trifling  informality  or  va- 
riance of  the  condition  from  the  writ,  in  the  de- 
scription of  the  plea,  or  of  the  time  or  place  of 
appearance,  or  of  the  sum.  Atkinson  s.  Sounder  - 
won,  1  Tidd'a  Prac  223;  4  DougL254. 

Under  a  writ  in  a  plea  of  trespass  on  the  case 
upon  promises,  the  sheriff  took  a  bond  conditioned 
for  appearance  in  a  plea  of  trespass ;  it  was  held 
good,  for  it  is  sufficient  to  state  the  names  of  the 
parties,  and  the  time  and  place  of  appearance. 
Owen  v.  Nail,  6  T.  R.  702. 

Where  the  writ  was  to  appear  before  the  king, 
44  wheresoever  he  should  then  be  in  England," 
and  the  sheriff  took  a  bond  for  appearance  before 
the  king  "  at  Westminster :" — Held,  that  it  was  a 
substantial  compliance  with  the  statute.  Jones 
v.  Sturdy,  9  East,  55. 

Where,  in  an  action  on  a  bail-bond,  the  special 
original  was  returnable  before  the  king  whereso- 
ever, &C,  and  the  word  u  ubicunque"  was  omit- 
ted:— Held,  that  the  omission  was  not  fatal. 
Shuttleworth  v.  PUkington,  1T.R.  240,  n.      . 

But  where  a  capias  ad  respondendum  was  re- 
turnable **  before  his  Majesty's  justices  of  the 
bench  at  Westminster,"  by  virtue  of  which  the 
sheriff  issued  his  mandate  to  the  bailiff  of  a  liber- 
ty, commanding  him  to  take  the  defendant,  so 
that  the  sheriff  might  have  his  body  "  before  his 
said  Majesty  at  Westminster,"  and  the  bailiff 
took  a  bail-bond  conditioned  for  the  defendant's 
appearance  "  before  his  said  Majesty  at  Westmin- 
ster :" — Held,  that  the  variance  between  the  bail- 
bond  and  the  writ  was  fatal,  and  the  bond  was 
void.  Renalds  v.  Smith,  2  Marsh.  258 ;  6  Taunt. 
551. 

By  the  writ,  the  sheriff  was  commanded  to 
take  W.  P.  and  one  S.  Pn  and  him  and  the  said 
S.  P.  safely  keep  until  he  and  S.  P.  should  have 
given  him  bail  in  an  action  of  assumpsit  at  the 
suit  of  the  plaintiff.  The  sheriff  took  a  bail-bond 
conditioned  for  the  appearance  of  W.  P.  alone : — 
Held  (on  general  demurrer  to  a  declaration  on 
the  bond)  to  be  no  variance.  Chrottiek  v.  Phillip*, 
3  M.  or,  Scott,  132 ;  9  Bing.  721. 

Quere,  if  the  demurrer  had  been  special.    Id, 


II.  Discharge  of  Bail-bond. 

1.  By  Surrender  of  Principal 

If  the  defendant,  who  has  given  a  bail-bond, 
surrender  himself  to  the  sheriff  before  or  on  the 
return  of  the  writ,  the  bond  may  be  given  up,  and 
it  will  be  considered  as  if  no  such  bond  had  been 
given.  Jones  v.  Lander,  6T.fi.  753:  &  P. 
Stamper  v.  Milbourne,  7  T.  R.  122 :  Galloway  v. 
Seymour,  1  Tidd'a  Prac.  225.  But  see  Harrison 
v.  Davis,  5  Burr.  2683. 

But  not  unless  he  give  notice  of  such  surren- 
der.   Maddoekt  v.  Bullock,  1  B.  &  P.  325. 

It  is  optional  with  the  sheriff,  whether  or  not 
he  will  accept  such  surrender.  Hamilton  v. 
WUson,  1  East,  383. 

Where  the  principal  surrendered  to  the  jailor 
at  the  county  jail,  in  discharge  of  his  bail  to  the 


sheriff,  before  twelve  o'clock  on  the  first  day  of 
term,  being  the  return-day  of  the  writ,  and  the 
under-sheriff  signed  his  assent  to  the  surrender 
by  return  of  post  the  next  day,  at  the  distance 
of  seventeen  miles : — Held  sufficient  to  discharge 
the  bail-bond,  of  which  the  plaintiff  had  taken  an 
assignment,  with  notice  of  the  render,  and  the 
court  stayed  the  proceedings.  Plimpton  v.  How- 
ell, 10  East,  100. 

And  where  a  defendant  applied  to  the  under- 
sheriff  before  the  return  of  the  writ,  to  surrender 
himself  in  discharge  of  his  bail,  which  he  refused 
to  accept,  without  assigning  an v  reason  for  so 
doing,  and  the  day  after  surrendered  himself  to 
the  keeper  of  the  county  jail,  which  was  also  be- 
fore the  writ  was  returnable,  and  the  bail-bond 
was  afterwards  assigned  to  the  plaintiff;  the  court 
of  C.  P.  ordered  the  proceedings  on  it  to  be  stayed, 
without  costs.    Lewis  v.  Davies,  5  Moore,  267. 

Where  the  principal  surrendered  in  time,  but 
the  bail  omitted  to  give  regular  notice  of  it  to  the 
plaintiff,  in  consequence  of  which  he  proceeded 
upon  the  bail-bond,  the  court,  on  the  application 
of  the  bail,  set  aside  the  proceedings  on  payment 
of  costs,  even  after  execution  levied,  and  the  mo- 
ney in  the  sheriff's  hands.  Lepme  v.  items**,  8 
T.  R.  222. 

If  A^  being  arrested  by  B^  on  process  of  C  P, 
give  bail  to  the  sheriff,  and  before  the  return  of 
the  writ,  being  again  arrested  by  C,  is  committed 
to  the  Fleet  Prison,  after  which,  and  before  the 
return  of  the  first  writ,  B.  takes  an  assignment  of 
the  bail-bond,  and  proceeds  thereon,  the  court 
will  stay  such  proceedings;  but  will  not  make  B. 
pay  costs,  for  they  will  not  try  upon  affidavit, 
whether  he  knew  or  not  that  A.  was  in  custody, 
but  will  consider  him  ignorant  of  that  fact, 
less  notice  of  surrender  has  been  regularly 
Harding  v.  Hennem,  3  B.  &  P.  232. 

The  court  will  stay  the  proceedings  an  a  bail- 
bond  without  costs,  if  the  notice  of  render  be 
given  before  the  assignment;  but  not  otherwise. 
Anon.  2  Chit  103. 

A  surrender  after  bail  above  put  in,  but  not 
perfected,  though  before  an  assignment  of  the 
bail-bond,  does  not  discharge  the  bail  to  the 
sheriff     Turner  v.  Wheatley,  1  Price,  269. 


Where  a  plaintiff  had  proceeded  on  an 
ment  taken  after  the  render  of  the  defendant,  who 
had  put  in  bail,  whom  he  had  insufficiently  de- 
scribed, so  that  time  was  necessarily  given  for 
furnishing  a  better  description,  during  which  in- 
terval such  further  description  was  not  given,  nor 
was  any  attempt  afterwards  made  to  justify,  the 
court  set  aside  the  proceedings  on  the  assignment 
of  the  bond.  Richardson  v.  Hodgson,  11  Price, 
633. 

Semble,  that  rendering  the  defendant  to  the 
King's  Bench  prison,  before  the  return  of  the 
writ,  will  not  discharge  the  bail  to  the  aheriC 
Foster  v.  Hyde,  1  Tidd'a  Prac.  225, 306. 

The  court  of  Exchequer  will  stay  proceedings 
against  bail,  where  the  principal  has  rendered  on 
terms.  Standenv. Blakie,  13  Price,  114;  MoCkL 
44. 
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2.  By  other  Means. 

Delay  tn  Proceeding.] — The  bail-bond  cannot 
be  assigned,  when  the  original  suit  is  out  of  court 
fay  not  declaring  in  time.  Sparrow  v.  Naylor,2 
W.  Black.  876. 

But  if  the  assignment  be  taken  before  the  suit 
is  out  of  court,  it  may  be  proceeded  upon  after- 
wards. Piggattv.  Truste,  3  B.  &  P.  221;  CoU 
sett  v.  Bland,  4  Taunt  715. 

But  the  court  will  stay -such  proceedings,  if  it 
appear  that  the  plaintiff  has  been  gmlty  of 


Where  the  defendant  neglects  to  put  in  and 
perfect  bail,  and  the  plaintiff  omits  to  declare 
within  two  terms  after  the  return  of  the  writ,  he 
is  not  out  of  court,  but  may  take  an  assignment 
of  the  bail-bond.  Ccrmichael  v.  Chandler,  3 
DougL432. 

Proceedings  against  bail  below  will  be  stayed 
on  motion  (on  payment  of  costs)  where  the  plain- 
tiff has  not  proceeded  against  them  on  the  bond 
ms  early  as  he  might  have  done,  even  .where  a 
trial  has  been  lost,  if  there  be  reason,  on  their 
part,  to  think  that  the  plaintiff  did  not  mean  to 
proceed  in  the  action.  Ditchett  v.  ToUett,  3 
Price,  257. 


Tbne  to  Principal.] — After  a  bail-bond 
has  been  forfeited,  and  an  assignment  thereof 
taken,  time  given  to  the  principal  is  no  discharge 
of  the  sureties,    Wooenam  v.  JPrice,  1 C.  &  J.  352. 


Bankruptcy  of  Principal] — Where  the  defend- 
ant was  arrested  on  the  27th  March,  on  a  writ 
returnable  on  the  16th  April,  and  became  bank- 
rupt on  the  3d  of  that  month,  and  obtained  his 
certificate  on  the  26th  June  following: — Held, 
that  as  the  bankruptcy  took  place  before  the  bail- 
bond  was  forfeited,  the  bail  were  discharged. 
Uttiewood  v.  Crowther,  3  D.  &  R.  53a 

On  a  motion  to  cancel  a  bail-bond,  on  the 
ground  that  the  defendant  (a  bankrupt)  had 
since  obtained  his  certificate,  it  being  suggested 
that  the  certificate  had  been  obtained  by  fraud, 
the  court  (the  parties  consenting)  directed  an 
issue  to  try  that  feet  Duncan  v.  Everett,  1  M. 
&  Scott,  521. 

After  staying  proceedings  in  an  action  on  the 
bail-bond,  there  may  be  a  plea  of  bankruptcy 
in  the  original  action,  where  the  bail-bond  is  not 
ordered  to  stand  as  security.  Sainsbury  v.  Gan- 
4m,  3  M.  &  R,  16. 


Other  Thing*.] — It  is  no  ground  for  cancelling 
a  bail-bond,  that  the  attorney  who  sued  out  the 
writ  had  neglected  to  take  out  his  certificate. 
Welch  t.  Pr&Me,  1D.&R.  215. 

If  a  defendant  be  sent  out  of  the  kingdom  as 
soi  alien,  after  he  has  given  a  bail-bond,  and  be- 
fore the  return  of  the  writ,  the  court  will  order  the 
bail-bond  to  be  cancelled-  Poetel  v.  Williams,  7 
T.JL517. 


IIL  Forjkituu  of  Bail-bond. 

1.  By  not  giving  Bail, 

No  bail-bond  taken  in  London  or  Middlesex 
shall  be  put  in  suit  until  after  the  expiration  of 
four  days ;  nor  if  taken  elsewhere,  till  after  the  ex- 
piration of  eight  days  exclusive  from  the  appear- 
ance day  of  the  process.  Reg.  Gen,  K.  B.,  C.  P. 
and  Exchequer,  H.  T.  2  W.  4,  1  Dowl.  P.  C. 
186;  8  Bing.  291;  1  M.  &  Scott  418;  3B.& 
Adol.  377;  2C.  At  J.  174;  2  Tyr.  343;  4  Bligh, 
N.  S.  595. 

Before  this  rule,  it  was  held  that  a  bail-bond 
could  not  be  put  in  suit  till  after  four  days  from 
the  appearance  day  of  the  return  of  the  writ. 
BeUis  v.  MUford,  2  W.  Black.  1009. 

But  that  it  was  forfeited  on  the  quarto  die  post, 
the  other  four  days  being  allowed  merely  as  grace 
and  favour.  Coulson  v.  Hammond,  4  D.  &  R.  160 ; 
2  B.  At  C.  626. 

In  C.  Pn  no  bail-bond  taken  in  London  or 
Middlesex,  by  virtue  of  any  process  returnable  in 
C.  P.  on  the  first  return  of  a  term,  could  be  put 
in  suit  until  after  the  5th  day  in  full  term,  nor 
bonds  taken  in  other  places  until  after  the  9th 
day :  nor,  if  under  process  returnable  on  the  2d 
or  subsequent  returns,  until  after  the  end  of  four 
and  eight  days  respectively,  exclusive  of  the  re- 
turn day  of  the  process.  Reg.  Gen.  C.  P.,  T.  T- 
30  Geo.  3, 1  H.  Black.  526. 

If  the  fourth  day  for  perfecting  bail  be  the  last 
day  of  term,  and  the  bail  be  not  perfected  before 
the  rising  of  the  court  on  that  day,  an  assign- 
ment of  the  bail-bond  to  the  plaintiff,  in  the  eve- 
ning of  that  day,  is  regular.  Dent  v.  Weston,  8 
TVR.4. 

So,  if  the  bail  do  not  justify  in  four  days  after 
exception,  although,  from  the  bail  having  been  put 
in  sooner  than  was  necessary,  the  rule  Tor  bring- 
ing in  the  body  has  not  expired.  Bond  v.  Evans, 
7D.&R.  374;  4  B.  At  C.  864.  See  Whittle  v. 
Oldaker,  7  B.  At  C.  478;  1  M.  At  R.  298— 
Bayley. 

It  seems  that  where  bail  do  not  appear  to  jus- 
tify on  the  day  mentioned  in  the  notice,  but  on  a 
subsequent  day,  according  to  further  notice,  and 
the  plaintiff,  on  the  morning  of  the  last  day,  takes 
an  assignment  of  the  bail-bond,  and  sues  out  pro- 
cess, the  proceedings  are  not  premature,  although 
the  rule  for  the  allowance  of  bail  be  served  on  the 
same  day.    Edmond  v.  Rose,  9  Price,  5. 

After  default  made  in  not  putting  in  special 
bail  in  time,  it  is  not  enough  that  bail  are  after- 
wards put  in;  but  the  plaintiff  may  take  an  as- 
signment of  the  bail-bond,  and  proceed  thereon, 
unless  the  bail  be  also  justified,  though  not  before 
excepted  to.  Turner  v.  Cary,  7  East,  607 :  &  P. 
Nuun  v.  Rogers,  2  Chit  108.  And  see  Fuller  v. 
Prest,  7  T.  R.  109;  Pariente  v.  Plumbtree,  2  B. 
&  A.  35;  and  Murray  v.  Durand,  1  Esp.  87. 

Where  bail  above  are  put  in,  but  not  justified, 
and  the  sheriff,  being  fixed,  brings  an  action  on 
the  bail-bond,  to  which  the  defendant  pleads  com- 
peruit  ad  diem ;  the  court  of  C.  P.  will,  on  mo- 
tion by  the  sheriff  order  the  recognizance  of  bail 
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in  the  original  action  to  be  struck  off  the  file ; 
though  the  defendant  allege  that  the  sheriff  was 
fixed  through  his  own  negligence;  for  that  should 
be  the  subject  of  a  motion  to  stay  the  proceedings 
on  the  bail-bond.  Leigh,  v.  Bertles,  1  Marsh.  520 ; 
6  Taunt  167. 

If  the  defendant  do  not  justify  his  bail  in  due 
time,  and  comperuit  ad  diem  be  pleaded  to  a  de- 
claration on  the  bail-bond,  the  court  will  order 
the  appearance  of  the  defendant  to  be  recorded  as 
of  the  day  on  which  the  bail  justified  Ladd  v. 
Arnaboldi,  1  C.  &  J.  97. 

So,  where  bail  justified  at  chambers  by  consent, 
and  no  rule  for  allowance  was  served,  nor  notice 
that  they  had  justified  given.  Bignold  v.  Holding, 
2  D.  &,  R.  436 ;  &  C.  nom.  Bignold  v.  Lee,  1  B.  & 
C.285. 

If  the  rule  for  allowance  of  bail  be  not  served 
on  the  plaintiff,  he  may  take  an  assignment  of  the 
bail-bond  though  he  knows  of  the  justification. 
Holland  v.  White,  2  B.  P.  341. 

The  court  will  not  stay  proceedings  upon  a 
bail-bond,  upon  the  ground  that  the  affidavit  upon 
which  the  bail  above  were  rejected  as  founded 
on  perjury,  except  upon  the  usual  terms  of  pay- 
ing the  costs  incurred  by  the  assignment  and 
subsequent  proceedings.  Hobbs  v.  Miller,  1  Y. 
&  J.  403. 

A  rule  nisi  for  setting  aside  bailable  process, 
<fcc.  u  with  a  stay  of  proceedings,"  does  not  en- 
large the  time  for  the  defendant  to  put  in  and 
perfect  bail,  until  the  rule  is  disposed  of,  so  as 
to  place  him  in  the  same  situation  as  he  was  in 
at  the  time  the  rule  nisi  was  granted.  St.  Han- 
liart  v.  Byam,  7  D.  &  R.  456;  4B.&C.  970. 
And  see  Meysey  v.  Cornell,  5T.R.  534. 

Process  being  returnable  on  the  7th  of  Novem- 
ber, the  time  to  put  in  bail  expired  on  the  11th. 
On  the  10th,  defendant  obtained  a  rule  nisi  to  set 
aside  process  and  stay  proceedings,  on  the  ground 
of  misnomer.  This  rule  was  discharged  with 
costs  on  the  21st  On  the  22d,  an  assignment 
of  the  bail-bond  was  taken,  and  proceedings  had 
under  it,  and  on  the  same  day  the  defendant  put 
in  bail : — Held,  that  the  defendant  had  not  the 
whole  of  the  22d  to  put  in  bail,  and  that  the  as- 
signment of  the  bail-bond,  and  the  proceedings 
had  under  it,  were  regular.    Id, 

Since  the  uniformity  of  process  act,  suing  out 
the  writ  of  summons  is  the  commencement  of  the 
action  for  all  purposes.  Where  the  defendant  was 
arrested  on  the  1st  of  April,  and,  owing  to  Easter 
Monday  and  Tuesday  falling  on  the  8th  and  9th, 
had  the  10th  to  put  in  bail,  and  the  plaintiff  on 
the  10th  took  an  assignment  of  the  bail-bond, 
and  issued  a  writ  of  summons  against  the  bail, 
the  court  set  aside  the  proceeding  on  the  bail- 
bond.    AUton  v.  UnderhM,  1  C.  &.  M.  492. 

2.  By  putting  in  disqualified  Persons. 

If  a  disqualified  person  be  put  in  as  bail  and 
not  excepted  to,  the  plaintiff  could  not  in  K.  B. 
proceed  on  the  bail-bond  as  if  no  bail  had  been 
put  in.     Thompson. y.  Roubell,  2  Dougl.  467,  n. 

If  bail  be  put  in  without  any  description,  one  of 
whom  proves  to  be  clerk  to  an  attorney*  and  the 


other  a  person  in  low  situation,  plaintiff  may  in 
C.  P.  take  an  assignment  of  the  tail-bond*  Fen- 
ton  v.  Ruggles,  1  B.  &  P.  356. 

So,  if  both  bail  be  attorney's  clerks.     Wallace 
v.  Arrowsmith,  2  B.  &  P.  49. 


3.  Irregular  Proceedings, 

Where  the  notice  of  bail  is  merely  informal, 
and  not  an  absolute  nullity,  the  plaintiff  cannot 
take  an  assignment  of  the  bail-bond.  Bell  v. 
Foster,  1  M.  «fc  Scott, 518;  8  Bing.  334;  1  DowL 
P.  C.  271. 

Where  a  rule  for  staying  proceedings  on  a  bail- 
bond  had  been  obtained  by  one  of  the  bail  on  an 
affidavit,  which  stated  an  engagement  between 
himself  and  the  plaintiff  to  absolve  him  from  his 
obligation  on  payment  of  a  sum  of  money  at  a 
future  day,  upon  the  ground  of  a  breach  of  faith 
in  proceeding  before  the  time ;  and  the  plaintiff 
met  the  application  by  a  distinct  denial  of  the 
engagement  on  affidavit : — The  court  discharged 
the  rule'  with  costs.  Sweeting  v.  Weaver*  II 
Price,  735. 


IV.  Assignment  of  Bail-bohd. 
1.  Statute,  and  Form. 

By  4  Anne,  c.  16,  s.  20,  the  sheriff  or  <***?  of- 
ficer, at  the  request  and  costs  of  the  plaintiff,  is  is 
assign  to  the  plaintiff  the  baUiond  or  other  i 
rity,  by  indorsing  the  same,  and  attesting  U  t 
His  hand  and  seal,  in  the  presence  of  two  or 
'credible  witnesses,  which  might  be  done  without 
any  stamp,  provided  the  assignment  were  duim 
stamped  before  any  action  brought  thereon  ;  and  rf 
the  bail-bond  be  forfeited,  the  plaintiff,  after  such 
assignment,  may  bring  an  action  thereon  m  his 
ownname,and  the  court  where  the  actionisbrxmgkt 
may,  by  rule,  give  such  relief  to  the  plaintiff  and 
defendant  in  the  original  action,  and  to  the  bail, 
as  is  agreeable  to  justice  and  reason* 

The  stamp  required  on  the  assignment  is  now  «• 
longer  necessary,  by  5  Geo.  4,  c.  41. 

Under  this  statute  it  has  been  held,  that  the 
seal  to  the  assignment  of  a  bail-bond,  being-  a 
seal  of  office,  is  sufficient  to  give  it  validity,  whs 
ever  signed  it;  and,  therefore,  it  is  no  objection 
that  it  was  signed  by  one  of  the  under-sheriff's 
clerks.  Hams  v.  Ashby,  1  Selw.  N.  P.  586,  n-r- 
Mansfield. 

To  a  plea  in  an  action  on  a  bail-bond  at  the 
suit  of  the  assignee  of  a  sheriff?  that  the  assign- 
ment of  the  bond  was  not  stamped  before  the  ex- 
hibiting of  the  plaintiff's  bill  in  the  ctme,  the 
plaintiff  need  merely  reply  that  the  assignment 
was  stamped  at  or  before  the  exhibiting  of  the 
bill,  and  conclude  his  replication  to  the  country; 
and  he  need  not  take  issue  as  to  the  time  when 
the  bill  was  exhibited,  nor  aver  that  the  assign- 
ment was  stamped  "  before  the  commencement 
of  the  suit,1'  end  if  the  action  thereon  be  in  the 
K.  B.,  and  if  the  plaintiff  avers  that  it  was 
stamped  at  Westminister,  he  may  nevertheless 
conclude  to  the  country.  Carter  v.  Fotet,2CniU 
533. 
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2.  liffitet  of  Assignment. 

If  a  plaintiff  accept  an  assignment  of  a  bail- 
bond,  he  cannot  call  upon  the  sheriff  to  return 
the  writ,  nor  shall  he  have  a  rule  for  that  pur- 
pose  before  it  be  determined  whether  or  no  the 
bond  be  good.    Brooke  {Lord)  v.  Stone,  1  Wils. 


Nor  can  he  proceed  in  the  original  action  after 
taking  an  assignment  of  the  bail-bond,  and  whilst 
he  retains  his  right  to4ue  upon  it  Anon,  1  Chit 
394. 

Although  the  rule  to  return  a  writ  cannot  be 
had  after  the  plaintiff  has  taken  a  valid  assign- 
ment of  the  bail-bond,  it  is  otherwise  if  the  bond 
from  any  cause  be  void.  Williams  v.  Jacques,  1 
•Hdd's  Prac.  307. 

If  a  plaintiff  sue  the  bail  by  action,  and  take 
them  in  execution,  he  cannot  afterwards  take  the 
principal,  though  one  of  the  bail  become  bank- 
rupt and  be  discharged,  and  the  other  also  be 
discharged  on  payment  of  6>.  in  the  pound,  and 
upon  an  understanding  that  the  plaintiff  was  at 
liberty  to  proceed  against  the  principal.  Allen 
v.  Snow,  2  M.  &  &  341. 

In  an  action  by  the  assignees  of  a  bail-bond, 
it  is  no  objection  to  their  recovering  that  the 
sheriff  after  taking  and  before  assigning  the 
bond,  returned  non  est  inventus.  Taylor  v.  ClowT 
1B.&.  AdoL  223. 


3.  Waiver  of  Assignment. 

(a)  By  excepting  to  Bail. 

Where  the  defendant  is  guilty  of  a  neglect  in 
not  putting  in  bail  in  time,  whereby  the  bail-bond 
becomes  forfeited,  the  plaintiff  may  except  to  bail 
pot  in  to  stay  the  proceedings  on  the  bail-bond, 
•and  it  will  not  be  a  waiver  of  the  assignment 
Balden  v.  Gray,  Cowp.  769. 

Unless  the  bail  below  become  bail  above. 
Babb  v.  Barber,  1  Anst  274. 

It  is  not  a  waiver  of  the  assignment,  that  the 
plaintiff  attends  to  oppose  the  justification  of 
Edaumd  v.  .Ross ,  9  Price,  5. 


(b)  By  proceeding  against  Sheriff. 

A  plaintiff  shall  not  be  at  liberty  to  proceed  on 
the  bafl4KS^pendmga  ruletobringinthebody 
of  the  defendant  Beg.  Gen.  K.  ft,  C.  Pn  and 
Exclu,  HL  T.  2  W.  4, 1  DowL  P.C.  186;  8Bing. 
291;  1  M.  &  Scott,  418;  3E&  AdoL  377;  2 
C.  A.  J.  174;  2  Tyr.  343;  4  Bligh.  N.  S.  595; 
Reg.  Gen.  M.  T.,  Exch.  1  W.  4;  1  C.  &  J  281; 
1  fyr.  163. 

The  plaintiff  may  abandon  an  attachment,  and 
take  an  assignment  of  the  bail-bond,  and  proceed 
thereon.  Pople  v.  Wyatt,  15  East,  215.  And 
wee  Leigh  v.  BerOes,  1  Marsh. 520;  6  Taunt  167. 

8a,  where  the  attachment  has  been  set  aside. 
Brown  y.  Neave,  Wightw.  406. 

Before  the  rule,  a  plaintiff  might  have  taken 
an  assignment  of  the  bail-bond  even  after  service 
of  the  rule  to  bring  in  the  body,  or  suing  for  an 
attachment,  but  not  after  it  was  sued  out  Poide- 
verie  v.  Harvey,  and  Robinson  y.  Owen,  1  Tidd's 


Prac  297 :  8.  P.  Cunningham  v.  Chambers,  1 
Chit  394,  n. 

But  where  the  plaintiff  had  ruled  the  sheriff  to 
bring  in  the  body,  he  could  not  take  an  assign- 
ment pending  such  rule.  Blackford  v.  Hawkins, 
7  Moore,  600 ;  1  Bing.  181. 

But  must  have  waited  till  the  rule  expired. 
Whittle  v.  Oldaker,  1M.&R!  298;  7  B.  &  C. 
478. 

If  bail  above  justify  before  a  rule  to  bring  in 
the  body  expires,  the  bail  below,  to  an  action  on 
the  bond,  may  plead  comperuit  ad  diem.    Id. 

On  an  issue  of  mil  tiel  record,  joined  on  a  pica 
of  comperuit  ad  diem,  in  an  action  on  a  bail- 
bond,  the  plea  is  proved  by  the  recognizance  roll 
containing  an  entry  of  defendant's  appearance 
generally.    Id. 

After  an  issue  of  nul  tiel  record,  joined  on  a 
plea  of  comperuit  ad  diem,  to  an  action  on  a  bail- 
bond,  the  recognizance  roll  may  be  made  up  at 
any  time  before  the  day  given  for  producing  it 
Id. 


V.  Actions  on  Bail-bonds. 

L  In  what  Court. 

An  action  may  be'  brought  upon  a  bail-bond  by 
the  sheriff  himself  in  any  court  Reg.  Gen.  K.  R, 
C.  P.  and  Exch.  H.  T  2  Will.  4;  1  DowL  P.  C. 
186;  8  Bing.  292;  1M.&  Scott,  419;  3B.& 
AdoL  377;  2  C.  At  J.  175;  2  Tyr.  343;  4  Bligh, 
N.  S.  596. 

Before  the  rule,  it  was  so  held  in  the  Exche- 
quer.    Yorke  v.  Ogden,  8  Price,  174. 

And  in  C.  P.  Newman?.  Faucitt,  1  H.  Black. 
631. 

But  the  Court  of  K.  B.  held,  it  was  immate- 
rial whether  the  action  was  brought  by  the  as- 
signee of  the  bail-bond,  or  by  the  officer  to  whom 
it  was  given,  for  that,  in  either  case,  the  action 
must  be  brought  in  the  court  where  the  original 
action  was  brought  Donatty  v.  Barclay,  8  T.  R. 
152. 

The  action  by  the  assignee  of  a  bail-bond  must 
be  brought  in  the  court  where  the  original  action 
was  laid.  Morris  v.  Rets,  2  W.  Black.  838;  3 
Wils.  348:  S.  P.  Walton  v.  Bent,  3  Burr.  1923. 

So,  an  action  on  a  bail-bond  given  in  a  county- 
palatine,  on  an  action  brought  there,  must  be 
brought  in  the  court  below,  and  not  in  K.  ]&,  un- 
less special  circumstances  warrant  it  Chesterton 
v.  Middiehurst,  1  Burr.  642;  2  Ld.  Ken.  369, 

Although  it  is  irregular  to  bring  an  action  on 
a  bail-bond  in  a  different  court  from  that  in  which 
the  original  action  was  commenced,  yet  the  de- 
fendant cannot  take  advantage  of  this  under  the 
plea  of  non  est  factum.  Wright  v.  Walmsley,  2 
Camp.  396— EUenburough. 


2.  Pleadings. 

Declaration.} — In  an  action  on  a  bail-bond  by 
the  assignees  of  a  sheriff,  it  is  not  necessary  that 
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the  declaration  should  aver  that  the  writ  on  which 
the  defendant  was  arrested  was  issued  on  an  affi- 
davit of  debt,  and  indorsed  with  the  sum  sworn  to. 
Sharpe  v.  Abbey,  5  Bing.  193;  2  M.&  P.  312:  S.P. 
Dorrington  v.  Buckneu,  11  Moore,  445.  And  see 
Wilcoxon  v.  Nightingale,  4  Bing.  501 ;  and  Arun~ 
dell  v.  White,  14  East,  224;  confirming  Whiskard 
v.  Wilden,  1  Burr.  330,  on  the  same  point,  though 
disapproved  of  in  Hill  v.  Hele,  2  N.  R.  202. 

A  plea  that  there  was  no  proper  affidavit,  is 
bad  on  special  demurrer.  Hume  v.  Litersedge, 
1  C.  &  M.  332;  1  Dowl.  P.  C.  660. 

The  return  of  the  writ,  on  which  the  defendant 
in  the  original  action  was  arrested,  must  be  stated 
with  certainty.  Everett  v.  Tunnard,  2  Chit  624. 

The  declaration,  in  setting  out  the  condition, 
stated,  that  if  the  defendant  should  appear  to  an- 
swer the  plaintiff,  **  according  to  the  custom  of 
his  Majesty's  court  of  Common  Bench  here,*'  the 
obligation  should  be  void.  On  the  production  of 
the  bond  the  former  words  were  omitted : — Held, 
that  this  was  no  variance,  as  it  was  only  neces- 
sary to  set  out  the  condition  according  to  its  legal 
effect    Bonfellow  v.  Steward,  3  Moore,  214 

So,  where  the  condition  of  a  bail-bond  was  al- 
leged in  the  declaration  to  be,  "  to  appear  before 
his  Majesty's  justices  at  Lancaster,  on,  Ate."  but 
on  reference  to  the  bond,  it  appeared  to  be  **  to 
appear  before  us,  on,  dec1': — Held,  that  this  was 
no  variance,  as  the  allegation  was  according  to 
the  legal  effect  of  the  condition.  Shaw  v.  Zee, 
3  Stark.  76— Holroyd. 

Where  a  declaration  on  a  bail-bond  against 
four  defendants,  in  reciting  the  writ,  stated  that 
the  sheriff  to  whom  it  was  directed  was  com- 
manded to  take  "  the  said  defendant  T.  A.  to  an- 
swer the  plaintiffs  of  a  plea  of  trespass,  and  also 
to  a  bill  of  the  plaintiffs  against  the  said  defend- 
ant:"— Held,  on  special  demurrer,  that  the  de- 
claration was  bad,  in  not  clearly  shewing  against 
whom  the  writ  was  issued,  or  who  was  the  de- 
fendant in  the  plaintiff's  suit  on  the  writ  Large 
v.  Attwood,  1D.&R.  551. 

Where,  in  an  action  on  a  bail-bond,  tbe  condi- 
tion set  out  on  the  record  was,  **  to  answer  the 
plaintiff  in  a  plea  of  trespass,  and  also  to  a  plea  of 
the  plaintiff,  to  be  exhibited  against  the  defend- 
ant for  602.  upon  promises,"  and,  on  the  pro- 
duction of  the  bond,  it  did  not  contain  the  words 
"upon  promises:" — Held,  that  this  was  a  fatal 
variance.  Baker  v.  Newbegin,  R.  &  M.  93— 
Abbott 

The  declaration  in  an  action  on  a  bail-bond 
stated  the  issuing  from  the  Common  Pleas  of  a 
writ  for  the  arrest  of  the  principal,  by  which  the 
sheriff  was  commanded  to  have  his  body  **  before 
the  justices  of  our  said  Lord  the  King,  at  West- 
minster," etc,  to  answer,  &c ;  and  also  that  he 
might  answer,  &c^  u  according  to  the  custom  of 
his  said  Majesty's  court,"  &c.,  and  alleged  the 
condition  of  the  said  bond  to  be  for  the  appear- 
ance of  the  principal, u  according  to  the  exigency 
of  the  said  writ  in  the  Baid  court,"  &c ;  and  also 
to  answer,  Slc,  u  according  to  the  custom  of  his 
said  Majesty's  court  of  Common  Bench."  The 
condition,  as  proved  at  the  trial,  was  for  the  ap- 
pearance of  the  principal u  before  our  said  Lord 


the  King,  at  Westminster,"  etc.,  to  answer,  AYc., 
and  also  to  answer  "  according  to  the  custom  of 
the  King's  court  of  Common  Bench  :"— Held, 
that  there  was  not  any  material  variance.  Crofts 
v.  StocHey  5  Bing.  32;  2  M.  &  P.  81;  3C.  &P. 
281. 

In  a  declaration  of  debt  on  a  bail-bond,  at  the 
suit  of  the  assignee  of  the  sheriff,  it  was  stated, 
"  that  the  plaintiff  heretofore,  to  wit,  on  the  21st 
of  July,  sued  out  of  the  court  of  the  Bench  here 
(the  said  court  being  then  and  now  at  Westmin- 
ster), a  writ  of  capias  ad  respondendum,  by 
which  T.  B.  was  to  answer  the  plaintiff  in  a  plea 
of  trespass ;  and  also  in  a  certain  plea  of  trespass 
on  the  case  upon  promises."  On  special  demurr- 
er, assigning  for  causes,  that  the  21st  of  Jury  was 
a  day  in  vacation,  and  on  which  no  such  court 
then  was  at  Westminster;  and  that  the  declara- 
tion only  stated  the  writ  to  be  to  answer  the 
plaintiff  in  a  M  plea  of  trespass,"  instead  of  a  plea 
"wherefore  with  force  and  arms,  etc.:" — Held, 
first,  as  the  averment  that  the  court  was  sitting 
on  a  day  in  vacation  was  laid  under  a  videlicet, 
it  might  be  treated  as  surplusage;  and,  secondly, 
that  it  was  unnecessary  to  set  out  or  refer  to  the 
clausumfregit  part  of  the  writ  Luckett  v.  Plmm- 
mer,  5  Moore,  538;  2  E  &  &  659.  And  tee  At- 
kinson v.  Saunderson,  4  Dougl.  254;  1  Tidd's 
Prac.223. 

If  a  declaration  on  a  bail-bond  conclude, 
"  whereby  an  action  hath  accrued  to  the  plaintiff 
to  demand  and  have  of  the  principal"  (instead  of 
the  bail),  and  state  non-payment  by  the  principal, 
it  is  bad  on  a  special  demurrer,   morgan  v.  Ssr- 

feni,  IB.  &  P.  58.    And  see  Renalds  v.  Smith, 
Marsh.  258;  6  Taunt  551. 

It  is  not  necessary  to  make  prafert  of  an  as- 
signment of  a  bail-bond,  nor  need  the  witnesses' 
names  thereto  be  set  forth  in  a  declaration. 
Lease  v.  Box,  1  Wils.  121. 

Pleas,  Sfc.) — Nil  debet  is  not  a  good  plea  on 
demurrer  to  debt  on  bond.  Rawlins  v.  Damvert, 
5  Esp.  38— Ellenborough. 

Bail  sued  on  the  bail-bond  cannot  traverse  the 
arrest     Taylor  v.  Clow,  1  E rot  AdoL  223. 

If  the  plea  to  an  action  on  a  sheriff's  bond  on 
the  stat  23  Hen.  6,  c.  9,  conclude  with  a  verifi- 
cation, it  will  be  bad  upon  special  demurrer. 
Boyee  v.  Whitaker,  1  Dougl.  94 

After  judgment  against  the  principal,  where 
the  bail-bond  stands  as  a  security,  the  bail  are 
entitled  to  a  rule  to  plead  and  demand  of  a  plea 
before  judgment  against  them.  Phillips  v.  White- 
head, 1  Chit  270. 

3.  Practice. 

(a)  As  to  Appearance, 

In  an  action  on  a  bail-bond,  if  the  issue  depend 
on  the  date  of  the  appearance,  the  court  of  C.  P-, 
upon  an  application  by  the  plaintiff  will  order 
the  day  of  the  appearance  to  be  entered  in  the 
filacer's  book,  although,  before  the  application  to 
the  court,  issue  had  been  already  joined  on  the 
plea  of  comperuit  ad  diem  Austen  v.  Fenton*  1 
Taunt  23. 
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But  in  a  similar  case,  where  the  defendant's 
appearance  had  been  entered  generally,  the  court 
of  K.  B.  refused  to  order  the  appearance  to  be 
entered  according  to  the  fact  on  the  day  when  it 
took  place.  Whittle*.  Oldaker,  7  B.  L  C.478; 
1M.&R.  29& 

Where  an  assignment  of  a  bail-bond  had  been 
taken  on  the  30th  January,  for  want  of  notice  of 
bail  being  put  in,  but  such  notice  was  given  on 
the  29th  (the  last  day  for  putting  in  bail  in  the 
cause),  and  the  plaintiff  had  proceeded  against 
the  defendant's  bail  on  the  bail-bond,  and  served 
process  on  the  defendant  and  his  bail,  to  which 
they  appeared,  and  pleaded  comperuerunt  ad 
diem:  the  court  of  Exchequer  made  a  rule  abso- 
lute which  had  been  obtained  by  the  plaintiff, 
calling  on  the  defendant  in  the  original  action  to 
shew  cause  why  his  appearance  thereto  should  not 
be  recorded  as  of  the  day  when  notice  of  the  bail 
being  put  in  was  served  on  the  plaintiff's  clerk  in 
court,  notwithstanding  bail  had  been  regularly 
pat  in,  and  notice  had  been  given  on  the  30th, 
before  the  assignment  of  the  bail-bond  could  have 
been  in  fact  executed.  Allday  v.  George,  9 
»,40& 


(6)  Staying  Proceedings  on  Terms. 

At  what  Time.] — The  assignment  of  the  bail- 
bond  by  the  statute,  gives  a  discretionary  power 
to  the  court  to  stay  the  proceedings.  Anon. 
Lofit,  395* 

A  rule  to  stay  proceedings  on  a  bail-bond  may 
be  obtained  the  same  day  that  the  bail  justified, 
v.  Johnston,  2  Chit  108. 


An  order  to  set  aside  and  stay  proceedings  on 
the  bail-bond  assigned,  will  be  made,  on  a  motion 
made  on  the  last  day  of  term,  if  it  could  not  have 
been  made  before.  MPhedron  v.  Pitherington, 
2  Price,  143.  

Must  put  in  and  justify  Bail.] — If  the  proceed- 
ings be  irregular,  or  against  good  faith,  it  is  un- 
necessary to  put  in  oail  before  application  is 
made  to  set  them  aside.  But  otherwise  if  they 
be  regular,  and  the  defendant  applies  to  set  them 
aside  on  terms.  Heath  v.  Gurley,  4  Moore,  149 : 
8.  P.  Bongkton  v.  Chaffey,2  Wik  6. 

Writ  returnable  31st  of  October  (essoign  day), 
the  time  for  putting  in  bail  expires  on  the  5th  of 
November,  and  bail  put  in  on  the  7th  is  not 
ground  for  setting  aside  proceedings  on  bond  as- 
signed same  day.  Levis  v.  Watson,  \  Price's  P.C. 
176. 

Proceedings  may  be  stayed  on  a  bail-bond,  on 
payment  of  costs,  though  the  bail  surrender  the 
principal  without  having  justified.  Meysey  v. 
CarnelL,  5  T.  R.  534.  And  see  St.  Hanlaire  y. 
7  D.  fc  R.  458;  4  B.  &  C.  970. 


(c)  Necessary  Affidavit 

What  Affidavit  necessary.y-^o  rule  shall  be 
drawn  up  for  staying  proceedings  regularly  com- 
menced on  the  assignment  of  any  bail-bond, 
unless  the  application  for  such  rule  shall  (if 
made  on  the  part  of  the  original  defendant)  be 
grounded  on  an  affidavit  of  merits,  or  (if  made 
on  the  part  of  the  sheriff  or  bail,  or  any  officer  of 
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the  sheriff)  be  grounded  upon  an  affidavit, 
shewing  that  such  application  is  really  and  truly 
made,  on  the  part  of  the  sheriff  or  bail,  or  officer 
of  the  sheriff  (as  the  case  may  be),  at  his  or  their 
only  expense,  or  for  bis  or  their  only  indemnity, 
and  without  collusion  with  the  original  defendant 
Reg.  Gen.  K.  Bn  M.  T.  59  Geo.  3, 2  B.  &  A.  240  ; 

I  Chit  128,  (a). 

There  is  no  rule  of  court  in  the  Exchequer,  as 
in  the  King's  Bench,  that  an  application  by  bail 
for  a  rule  to  stay  proceedings  on  the  assignment 
of  a  bail-bond,  should  be  grounded  on  an  affi- 
davit, that  the  application  is  bona  fide  made  on 
the  part  of  the  bail,  at  their  expense,  for  their  in- 
demnity only,  and  without  collusion  with  the 
original  defendant;  and  a  rule  nisi  for  that  pur- 
pose, not  grounded  on  6uch  an  affidavit,  was 
made  absolute ;  but  an  affidavit  of  that  nature,  as 
well  as  of  merits,  is  usual,  according  to  the  prac- 
tice, of  that  court  Standen  v.  Blakie,  M*Clel. 
44;  13  Price,  114:  S.  P.  Richardson  v.  Hodgson, 

II  Price,  633. 

It  is  not  sufficient  for  a  defendant,  on  moving 
to  set  aside  proceedings  on  a  bail-bond,  to  swear 
that  the  defendant  in  the  original  action  has  a 
good  defence,  even  though  he  be  an  infant;  he 
must  swear  to  merits.  HaUett  v.  Aubrey,  1 
Dowl.  P.  C.  68a 

Regular  proceedings  on  the  bail-bond  cannot 
be  set  aside,  where  the  motion  is  made  on  behalf 
of  the  defendant,  without  an  affidavit  of  merits, 
although  the  plaintiff  had  opposed  the  justifica- 
tion of  bail,  and  received  the  costs  of  the  opposi- 
tion.   Hilton  v.  Jackson,  1  Chit  677. 

The  affidavit  must  state  that  the  defendant  had 
a  good  defence  upon  the  merits :  a  good  defence 
to  the  action  is  not  sufficient  Qrottick  v.  Bailey, 
5  B.  Sl  A.  703. 

On  a  motion  to  stay  the  proceedings  on  a  bail- 
bond,  where  an  affidavit  of  merits  is  produced,  it 
is  not  necessary  to  state  on  whose  behalf  the  mo- 
tion is  made.    Bell  v.  Taylor,  1  Chit  572, 721. 

If  the  bail  apply  to  stay  proceedings  upon  the 
bail-bond,  they  need  not  in  C.  P.  swear  to  merits, 
though  a  trial  has  been  lost  Hardisty  v.  Storer, 
1  N.  R.  123. 

But  in  K.  B.  they  must  shew  that  the  appli- 
cation is  bona  fide  on  their  behalf;  and  without 
collusion  or  indemnity  from  the  defendant  Rex 
v.  Middlesex  (Sheriff),  3M.&S.  199. 

An  affidavit  to  set  aside  the  proceedings  after 
notice  of  render  had  been  given,  must  state  that 
the  application  is  made  bona  fide  on  behalf  of 
the  bail ;  but  time  was  given  for  producing  a  fur- 
ther affidavit    Merryman  v.  Quibble,  1  Chit  127. 

How  Affidavit  intituled.] — An  affidavit  in  sup- 
port of  an  application  to  set  aside  or  stay  pro- 
ceedings on  a  bail-bond,  may  be  intituled  either 
in  the  original  action,  or  in  the  action  against  the 
bail  IAslev.Chetwode,2Tyr.m:  &  C.  nom. 
Levies  v.Chetv>ood,2C.&,  J.  3&;  1  Dowl.  P.  a 
321 :  &  P.  Kelly  v.  Wrother,  2  Chit  109. 

In  C.  P.,  if  the  bail-bond  have  been  irregularly 
assigned,  the  affidavit  must  be  intituled  in  the  ori- 
ginal action ;  but  if  it  had  been  assigned  regu- 
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larly,  then  in  the  action  in  the  bail-bond.  Ham 
v.  Philcox,  7  Moore,  521;  1  Bing.  142:  &  P. 
Robert*  v.  Giddins,  1B.&P.  337. 

And  where  the  plaintiff  has  ruled  the  sheriff  to 
bring  in  the  body,  the  affidavits  to  set  aside  the 
proceedings  on  the  bail-bond  must  be  intituled  in 
the  action  against  the  bail.  Blackford  v.  Haw- 
kins, 7  Moore,  600;  1  Bing.  181. 


(d)  Bail-bond  standing  as  Security. 

Rule  and  Cases.] — Upon  staying  proceedings 
upon  a  bail-bond,  on  perfecting  bail  above,  the 
bail-bond  shall  stand  as  a  security  if  the  plain- 
tiff shall  have  declared  de  bene  esse,  and  shall 
have  been  prevented,  for  want  of  special  bail  being 
perfected  in  due  time,  from  entering  his  cause  for 
trial  in  a  town  cause  in  the  term  next  after  that 
in  which  the  suit  is  returnable,  and  in  a  country 
cause  at  the  ensuing  assizes.  Reg.  Gen.  K.  R, 
C.  P.,  and  Excheq.,  H.  T.  2  W.4, 1  Dowl.  P.  C. 
199;  8  Bing.  305;  1  M.  &  Scott,  432;  3  B.  & 
Adol.  392;  2  C.  &  J.  200 ;  2  Tyr.  351 ;  4  Bligh, 
N.  S.  607. 

Where  regular  proceedings  have  been  com- 
menced upon  a  bail-bond,  and  the  defendant  has 
rendered  after  the  time  for  perfecting  bail  above, 
the  court  will  order  the  bail-bond  to  stand  as  a 
security  under  the  rule.  Hodge  v.  Hopkins,  1 
Dowl.  P.  C.  431. 

So  held  before  the  rule.    Whitehead  v.  Phillips, 

2  R  &  A.  585 ;  1  Chit  270. 

In  all  cases  where  the  bail-bond  shall  be  di- 
recte4  to  stand  as  a  security,  the  plaintiff  shall  be 
at  liberty  to  sign  judgment  upon  it  Reg.  Gen. 
K.  B.,  C.  P.,  and  Excheq.,  H.  T.  2  Will.  4, 1 
Do wL P.C.I 86;  8 Bing. 292;  1  M.& Scott, 419; 

3  R  &  Adol.  377;  2  C.  &  J.  176;  2  Tyr.  343; 

4  Bligh,  N.  S.  596. 

Qusre,  whether,  the  plaintiff  having  been  de- 
layed a  term  in  obtaining  upon  a  demurrer  a  judg- 
ment which,  but  for  the  delay  in  perfecting  bail,  he 
might  have  had,  is  insufficient  ground  for  order- 
ing the  bail-bond  to  stand  as  a  security  on  the 
ordinary  motion  for  staying  proceedings  thereon. 
Nash  v.  Barker,  1  Price's  P.  C.  91. 

There  must  be  an  affidavit  of  the  state  of  the 
proceedings  to  support  an  application  for  making 
that  a  term  of  the  order.    la. 

The  bail-bond  will  be  ordered  to  stand  as  a 
security,  if  the  bail  have  not  applied  to  stay  the 
proceedings  on  the  earliest  opportunity.  Ditch- 
ett  v.  tollett,  3  Price,  257. 

A  bail-bond,  executed  by  one  only  of  the  bail, 
may  be  ordered  to  stand  as  a  security.  Rex  v. 
London  (Sheriffs),  9  Moore,  422;  2  Bing.  227. 

Loss  of  Trial.]— Before  the  rule,  the  court 
would  not  stay  the  proceedings  on  a  bail-bond  on 
payment  of  costs,  where  a  trial  had  been  lost,  ex- 
cept on  the  terms  of  the  bond's  standing  as  a  se- 
curity. Phillips  v.  Whitehead,  2  R  &  A.  585 ;  1 
Chit  270 :  &  P.  Nias  v.  Gray,  1  Chit  270,  (a). 

Explanation  of  the  terms  relative  to  bail,ulosing 
a  trial,"  and  **  bail-bond  standing  as  a  security." 
Id. 


The  loss  of  a  trial  in  term  is  the  loss  of  a  term. 
Rex  v.  London  (Sheriffs),  9  Moore,  422;  2  Bing. 
227. 

Where  one  defendant  was  arrested  on  a  latitat 
returnable  in  Hilary  Term,  and  the  other  on  an 
alias  writ  returnable  in  Easter  Term,  and  if  bail 
above  had  been  duly  perfected,  the  plaintiff  might 
have  tried  the  cause  at  the  last  sittings  in  Hilary 
Term : — Held,  that  the  bail-bond  must  stand  as 
a  security.    Rex  v.  London  (Sheriff's),  1  Chit  359. 

Where  the  term  has  not  been  lost  by  neglect 
to  put  in  bail,  the  court  will  set  aside  the  pro- 
ceedings on  the  bail-bond  upon  justification,  al- 
though the  plaintiff  might  have  proceeded  to 
trial  at  the  first  sitting  in  the  terra : — on  payment 
of  costs,  pleading  issuably,  and  taking  short 
notice  of  trial  for  the  sitting  in  term;  and  that 
without  requiring  the  bail-bond  to  stand  as  secu- 
rity, or  the  debt  to  be  paid  into  court  Bevan  v. 
Knight,  1  Price's  P.  C.  13;  1  Tyr.  420. 

A  trial  is  not  lost,  unless  judgment  of  the 
term  is  lost  by  the  defendant's  delay  to  put  in 
and  perfect  bail  in  due  time.    Id. 

Proceedings  on  a  bail-bond  were  set  aside,  on 
justification  and  affidavit  of  merits,  although  the 
action  was  on  a  bill  of  exchange,  merits  denied, 
and  object  asserted  to  be  delay.    Id. 

In  a  country  cause,  where  the  plaintiff  has  lost 
a  trial,  the  court  will  not  stay  proceedings  upon  a 
bail-bond,  unless  upon  the  terms  of  its  standing 
as  a  security.    FiUis  v.  Stabb,  1  Y.  &.  J.  373. 

The  court  of  Exchequer  will,  on  motion,  even 
where  a  trial  has  not  been  lost,  stay  proceedings 
on  an  assignment  of  a  bail-bond,  where  the  de- 
fendant has  since  perfected  bail,  without  tender  of 
costs,  or  any  affidavit  of  merits,  or  that  the  appli- 
cation is  made  in  ease  of  the  sheriff,  or  bail ;  and 
they  will  not,  in  such  a  case,  order  the  bail-bond 
to  stand  as  a  security,  requiring  only  that  the 
plaintiff  shall  be  put  in  the  same  situation  as  if 
boil  had  been  put  in  in  time,  and  duly  perfected. 
Searle  v.  Hale,  3  Price,  52. 

Where  on  opportunity  of  going  to  trial  has  not 
been  lost,  or  if  judgment  could  not  have  been 
obtained  before  the  term  in  which  the  motion 
could  be  made,  the  court  of  Exchequer  will  not 
require  it  to  be  made  part  of  the  order  for  staying 
proceedings,  that  the  bail-bond  shall  stand  as  a 
security;  but  it  seems  to  be  otherwise,  if  a  trial 
has  been  lost    Standen  v.  Blakie,  13  Price,  114 

Plaintiff's  Diligence.] — Where  upon  setting 
aside  the  proceedings  on  a  bail-bond,  the  plain- 
tiff seeks  to  have  the  bail-bond  stand  as  a  secu- 
rity, he  must  shew  that  he  used  due  means  to 
expedite  the  cause,  and  that  he  declared  as  soon 
as  it  was  in  his  power.    Anon,  1  Chit  271,  (•). 

Where  a  plaintiff  who  has  taken  an  assign- 
ment of  a  bail-bond  after  bail  have  been  pat  in 
but  not  perfected,  consents  by  his  clerk  in  court 
to  an  order  for  staying  the  proceedings  on  pay- 
ment of  costs,  he  is  not  entitled  to  have  the  se- 
curity of  the  bond,  although  he  may  have  lost 
the  opportunity  of  going  to  trial,  because  it  is  hi 
such  a  case  the  result  of  his  own  conduct  Blsrs 
v.  MoUram,  7  Price,  535. 


Actions  on  Bail-bonds* 


[BAIL] 


Deposit  of  Money  i  &c. 


219 


The  court  refused  to  order  a  bail-bond,  (on 
which  proceedings  had  been  stayed  by  order  on 
perfecting-  bail,)  to  stand  as  a  security  for  debt 
and  costs,  although  the  plaintiff  had  lost  a  trial, 
where  the  defendant  had  previously  made  an 
offer  to  the  plaintiff,  after  the  bail-bond  had 
been  assigned,  and  proceedings  had  in  conse- 
quence of  bail  not  being  perfected  in  time,  to 
justify  at  chambers,  to  pay  the  costs  of  the  pro- 
ceedings on  the  bond,  to  plead  to  the  declaration, 
and  take  short  notice  of  trial  for  the  next  assizes, 
to  which  the  plaintiff  refused  to  consent;  so  that 
he  lost  the  opportunity  of  going  to  trial  by  his 
own  conduct ;  and  a  rule  to  shew  cause  why  an 
order  made  at  chambers,  for  staying  proceedings, 
should  not  be  amended,  by  adding  such  terms, 
was  discharged  with  costs.  Walker  v.  Mapowder, 
8  Price,  610. 

(e)  Payment  of  Costs,  and  other  Terms. 

Number  of  Actions.] — Proceedings  on  the  bail- 
bond  may  be  stayed  on  payment  of  costs  in  one 
action,  unless  sufficient  reason  be  shewn  for  pro- 
ceeding in  more.  Reg.  Gen.  K.  R,  C.  P.,  and 
Excheq,  H.  T.  2  Will.  4, 1  Dowl.  P.  C.  186;  8 
Bing.  292;  1  M.  &  Scott,  419;  3  B.  &  Adol. 
378;  2  C.  &  J.  176 ;  2Tyr.343;  4Bligh,N.S. 
596. 

Before  the  rule,  where  three  separate  actions 
had  been  commenced  without  any  sufficient 
reason,  the  court  of  K.  B.  stayed  the  proceedings 
upon  payment  of  the  costs  of  one  action  only. 
Key  T.  AH,  2  B.  &  A.  598;  1  Chit  337. 

But  in  C.  P.  they  would  not  do  so,  but  upon 
payment  of  the  costs  in  all  the  actions.  Anon,  1 
Chit  338,  n. 

Where  an  attorney  had  become  bail  to  the 
sheriff,  and  the  bail-bond  had  been  assigned,  the 
court  of  Exchequer  would,  upon  the  usual  affidavit, 
stay  proceedings  upon  the  bail-bond  upon  pay- 
ment of  costs.  Mann  v.  Notlage,  1  Y.  &  J.  367. 


Other  TVrm*.] — Proceedings  on  a  bail-bond 
stayed  where  bail  had  justified,  and  where  no 
trial  had  been  lost,  and  the  court  would  not  im- 
pose the  terms  of  accepting  a  declaration,  plead- 
ing issuably,  and  taking  short  notice  of  trial. 
Bex  v.  London  (Sheriffs),  1  Chit  357.  And  see 
EyUm  t.  Beattie,  2  Smith,  489. 

When  two  only  of  three  joint  contractors  are 
sued,  the  court  of  C.  P.  will  not  stay  proceedings 
upon  the  bail-bond,  unless  the  defendants  will 
undertake  not  to  plead  in  abatement  Govett  v, 
2B.olP.465. 


VI.  Rights  and  Liability  of  Bail  to  tot 

Sheriff. 

Bail  to  the  sheriff  have  no  right  to  take  their 
principal  into  custody ;  nor  have  bail  in  the  Pa- 
lace Court  With  respect,  however,  to  bail  above, 
it  is  otherwise.  Rex  v.  Hughes,  3  C.  &  P.  373 
— Tenterden. 

Bail  to  the  sheriff  are  liable  for  the  plaintiff's 
whole  debt  (without  regard  to  the  sum  sworn  to) 
and  costs,  provided  they  do  not  exceed  the  penalty 
of  the  bail-bond.  Stevenson  v.  Cameron,  8T.R. 
28:  &  P.  Mitchell  v.  Gibbons,  1  H.  Black.  76 ; 
Orion  v.  Vincent,  Cowp.  71. 

Semble,  where  the  bail  are  let  in  upon  terms, 
to  try  the  cause  of  the  principal,  the  money  le- 
vied to  abide  the  event,  and  the  bail-bond  to  stand 
as  a  security ;  the  bail  are  not  liable  beyond  the 
penalty  on  the  bond,  although  the  debt  and  costs 
exceed  the  same  after  the  trial,  and  the  plaintiff's 
debt  would  have  been  fully  covered  by  the  secu- 
rity, when  the  bail  were  first  let  in  to  try  upon 
terms.     Goes  v.  Harrison,  2  Smith,  354. 

Prima  facie  the  bail  to  the  sheriff  are  liable  to 
the  charges  of  putting  in  bail  above ;  therefore,  if 
a  party,  who  is  bail  to  the  sheriff,  apply  to  an  at- 
torney to  put  in  bail  above,  he  is  liable  for  these 
expenses,  but  not  for  the  subsequent  expenses  of 
the  suit  Hector  v.  Carpenter,  1  Stark.  1U0 — 
EUenborough. 

VII.  Deposit  of  Monet  in  Lieu  of  Bail. 


(/)  As  to  Judgment. 

Final  judgment  may  be  entered  up  on  a  bail- 
bond,  without  executing  a  writ  of  inquiry.  Moody 
▼.  Pheasant,  2  B.  &  P.  446. 

If  it  appear  in  a  declaration  by  the  assignee  of 
the  sheriff  on  such  bond,  that  the  bond  is  void, 
the  court  on  motion  will  arrest  the  judgment  af- 
ter verdict  against  the  defendant,  upon  a  plea  of 
non  est  frctum.    Samuel  v.  Evans,  2  T.  R.  569. 


1.  Statutes. 

By  43  Geo.  3,  c  46,  s.  2,  all  persons  arrested 
on  mesne  process  may,  in  lieu  of  giving  bail  to  the 
sheriff,  deposit  in  his  hands  the  sum  indorsed  on 
the  writ,  together  with  101.  in  addition,  to  answer 
costs,  and  shall  be  discharged  from  such  arrest ; 
and  the  sheriff,  at  or  before  the  return  of  the  writ, 
is  to  pay  the  same  into  court ;  upon  bail  being  duly 
put  in  and  perfected,  the  money  deposited  is,  by 
order  of  the  court,  upon  motion,  to  be  repaid  to  the 
defendant ;  but  if  no  bail  be  duly  put  in  and  per- 
fected, it  is,  by  like  order  on  motion,  to  be  paid 
over  to  the  plaintiff,  who  may  thereupon  appear  for 
the  defendant :  the  payment  is  to  be  subject  to  such 
deductions  from  the  102.  as,  upon  taxation  of  the 
plaintiff's  costs,  shall  be  thought  reasonable. 

By  7  &  8  Geo.  4,  c.  71,  s.  2,  the  defendant  may, 
instead  of  putting  in  and  perfecting  bail,  allow  we 
sum  deposited  with  the  sheriff,  and  by  him  paid 
into  court,  to  remain  in  court  to  abide  the  event  of 
the  suit ;  and  in  all  cases  where  a  defendant  is  ar- 
rested and  remains  in  custody,  or  gives  bail  to  the 
sheriff,  he  may,  instead  of  putting  in  and  perfect- 
ing bail,  pay  the  debt  into  court,  with  201.  to  an- 
swer costs,  to  abide  the  event  of  the  suit,  and  there- 
upon enter  a  common  appearance,  or,  in  default,  the 
plaintiff  may  do  it  for  him,  and  proceed  as  if  bail 
had  been  perfected :  if  plaintiff  has  judgment,  he 
may,  by  order  of  court  on  motion,  receive  out  of  the 
money  deposited  sufficient  to  satisfy  his  judgment; 
and  if  defendant  has  judgment,or  the  plaintiff  dis- 
continue his  suit,  or  be  otherwise  barred,  the  mo- 
ney, or  if  more  than  sufficient  to  satisfy  the  plain- 
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tiff,  the  surplus,  is  to  be  returned  to  the  defend- 
ant. 

Provided,  by  a.  3,  that  defendant  may,  at  any 
time  before  issue  joined  or  judgment  signed,  take 
the  money  oat  of  court,  by  order  on  motion,  upon 
putting  tn  and  perfecting  bail,  and  payment  of 
such  costs  as  the  court  shall  direct. 

So,  by  s.  4,  a  defendant  who  has  put  in  and  per- 
fected bail  may  make  the  deposit,  and  the  bail 
shall  be  exonerated. 

Before  the  statute,  it  was  held  in  C.  P.  that  a 
defendant  might  pay  into  court,  to  abide  the  event 
of  the  cause,  a  sufficient  sum  to  cover  the  debt 
and  costs,  instead  of  giving  baiL  Fowell  v.  Leo, 
1  Taunt  425. 

On  payment  of  money  to  the  sheriff  upon  an 
arrest,  it  will  be  presumed  that  it  was  paid  as  a 
deposit  in  lieu  of  bail,  under  the  statute,  unless 
a  discharge  or  some  acknowledgment  in  writing 
be  given  to  the  defendant  for  the  debt  and  costs. 
The  payment  of  the  debt,  with  the  particular 
sum  of  10/.,  raises  a  strong  presumption  that  it 
is  not  an  absolute  payment  in  discharge  of  the 
debt  and  costs.    Wain  v.  Bradbury,  1  Smith,  128. 

A  defendant  was  permitted  to  pay  into  court  (be- 
fore four  o'clock)  the  debt,  and  202.  costs,  in  lieu 
of  bail,  after  two  ineffectual  attempts  to  justify 
original  and  added  bail,  on  the  payment  of  the 
costs  of  the  two  oppositions,  on  affidavits  of  the 
facts  and  of  merits.  Thomas  v.  Gray,  ]  Price's 
P.  C.  86. 

The  statute  43  Geo.  3,  c  46,  s.  2.  does  not  con- 
trol the  discretion  of  the  court  as  to  the  time  for 
putting  in  baiL  Where,  therefore,  money  was 
paid  into  court,  in  lieu  of  bail,  which  was  not  put 
in  and  perfected  in  due  time,  the  court,  on  an 
affidavit  of  merits,  granted  further  time  to  the 
defendant    Parker  v.  Turner,  2  Chit  71. 

Where  money  is  paid  into  the  hands  of  the 
sheriff  in  lieu  of  bail,  the  defendant  has,  under  7  & 
8  Geo.  4,  c  71,  till  the  day  for  perfecting  special 
bail,  for  giving  notice  of  his  intention  that  the 
money  shall  remain  in  court  to  abide  the  event  of 
the  suit  Rowcy.  Softly,  6  Bing.  634;  4M.& 
P.  464. 


2.  When  Defendant  may  take  out  of  Court. 

A  defendant  in  K.  B^  who  has  put  in  bail,  and 
rendered  in  their  discharge,  is  entitled  to  have 
the  money  deposited  repaid  to  him.  Chadwick  v. 
Battye,  3M.&  S.  283;  1  Chit  145. 

So  in  a  P.    Harford  v.  Harris,  4  Taunt  669. 

Where  a  defendant,  having  applied  to  take  out 
of  court  money  deposited  in  lieu  of  bail,  on  the 
ground  of  his  having  put  in  and  perfected  bail ; 
and  a  rule  having  been  afterwards  obtained  by  the 
plaintiff  for  setting  aside  the  allowance  of  bail, 
the  defendant  was  then  rendered :  the  court  di- 
rected the  money  to  be  paid  out  to  the  defendant, 
after  deducting  the  costs  of  the  two  rules.  Gould 
v.  Berry,  1  Chit  145. 

Even  although  such  money  was  deposited  with 
the  sheriff  by  a  friend,  and  the  defendant  had  be- 
come bankrupt  after  it  was  paid  in.  Edelsten  v. 
Adams,  2  Moore,  610 ;  8  Taunt  557. 


The  court  refused  to  inquire  whose  money  it 
actually  was,  and  whether  it  belonged  to  the  as- 
signees of  the  defendant,  on  the  ground  that  un- 
der the  statute  43  Geo.  3,  c.  46,  they  were  em- 
powered to  refund  it  to  the  defendant  alone.  Id, 

Upon  bail  being  put  in  and  perfected,  the  court 
will  order  it  to  be  repaid  to  the  bail,  or  any  other 
person  by  whom  it  was  actually  deposited,  instead 
of  the  defendant    Nunn  v.  Powell,  1  Smith,  13. 

Where  the  defendant,  on  being  arrested,  depo- 
sited certain  goods  in  the  hands  of  the  officer  who 
arrested  him,  in  lieu  of  bail,  and  afterwards  sur- 
rendered himself;  two  days  after  which,  the  officer 
deposited  with  the  prothonotary  the  amount  of 
the  original  debt,  and  10/.  for  costs: — Held,  that 
the  defendant  was  entitled  to  have  those  sums 
paid  over  to  him,  as,  if  they  had  been  paid  in  un- 
der the  statute  43  Geo.  3,  c.  46,  he  would  be  en- 
titled to  them  on  his  render ;  and  if  not,  they 
must  be  taken  to  have  been  paid  into  court  by 
mistake.  Hill  v.  Ching,  7  Moore,  332;  1  Bing. 
103. 

Queere,  whether  the  depositing  goods  with  the 
officer  on  an  arrest,  instead  of  money,  is  a  com- 
pliance with  the  terms  of  that  statute  1    Id, 

If  money  has  been  paid  into  court  to  abide  the 
event  of  the  suit,  under  the  7  Sl  8  Geo.  4,  c  71, 
s.  2,  and  the  defendant  wishes  to  take  it  out  on 
perfecting  special  bail,  under  s.  3,  he  must  do  so 
before  issue  joined.  FerraU  v.  Alexander,  1  Dowl. 
P.  C.  132. 


3.  When  Plaintiff  entitled. 

If  a  defendant,  who  pays  the  debt,  and  102.  for 
costs  to  the  sheriff  in  lieu  of  bail,  under  43  Geo. 
3,  c  46,  puts  in  bail  above,  who,  being  excepted 
to,  render  him  instead  of  justifying,  the  plaintiff 
is  not  entitled  to  receive  out  of  court,  under  s.  2, 
the  money  so  deposited.  Harford  v.  Harris,  4 
Taunt  669. 

Though  the  defendant  may  in  such  case  re- 
ceive back  his  deposit    Id, 

If  a  defendant,  being  arrested  by  a  wrong 
name,  pay  the  amount  of  the  sum  sworn  to,  and 
102.  for  the  costs,  to  the  sheriff,  the  court  will 
not  permit  the  plaintiff  to  take  it  out  of  court  on 
the  defendants  omitting  to  perfect  baiL  Cadkm 
v.  Parsons,  5  Taunt  623. 

Nor  will  the  court  permit  the  defendant  to 
take  it  out  except  on  terms.    Id. 

Qunre,  whether  the  plaintiff  is  entitled  to 
move  to  have  the  sum  deposited  in  the  hands  of 
the  sheriff  and  paid  into  court,  paid  out  to  him 
until  he  has  obtained  judgment?  Rows  v.  Softly, 
4  M.&,  P.  464;  6  Bing.  634 

A  plaintiff  is  entitled  to  have  money  paid  into 
court  in  lieu  of  bail,  paid  out  to  him,  if  special 
bail  be  not  perfected  in  due  time,  although  the 
defendant  has  rendered  since  the  time  for  perfect 
ing  bail,  unless  an  affidavit  of  merits  is  produced. 
Newman  v.  Hodgson,  1  DowL  P.  C.329;  1  B.& 
Adol.422. 

A  defendant  having  been  arrested,  paid  into 
court  the  sum  indorsed  on  the  writ,  together  with 
202.  as  a  security  for  costs*  pursuant  to  the  slat 
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7  &  8  Geo.  4,  c  71,  s.  2.  The  oourt,  on  the  ap- 
plication of  the  defendant,  allowed  the  plaintiff  to 
take  out  of  court  a  given  portion  of  the  sum  paid 
into  court,  and,  unless  he  consented  to  accept 
thereof  with  costs,  in  full  discharge  of  the  action, 
ordered  it  to  be  struck  out  of  the  declaration,  and 
that  the  plaintiff  should  not  give  any  evidence  at 
the  trial  as  to  that  sum.    Hubbard  v.  Wilkinson, 

8  R  &  C.  496. 

4.  Practice. 

Costs.] — Where  a  defendant,  on  being  arrested, 
deposited  the  amount  of  the  debt,  together  with 
lOt  for  costs,  with  the  officer,  who,  four  days  af- 
terwards informed  the  plaintiff's  attorney  of  the 
circumstance,  and  the  under-sheriff  afterwards 
wrote  to  him  that  the  deposit  had  been  mode;  not- 
withstanding which,  the  sheriff  was  ruled  to  re- 
turn the  writ;  and  a  declaration  was  filed,  and 
notice  thereof  served  on  the  defendant: — Held, 
that  the  plaintiff  was  entitled  to  the  costs  of  those 

Coceedings,  as  it  was  the  duty  of  the  sheriff  to 
tve  paid  the  sum  deposited  into  court  at  or  be- 
fore the  return  of  the  writ,  and  which  he  had 
omitted  to  do.    QffUy  v.  Weaver,  7  Moore,  557. 

But  where  a  defendant,  on  being  arrested,  paid 
the  sheriff's  officer  the  amount  of  the  debt,  and 
101.  for  costs,  under  the  statute  43  Geo.  3,  c  46, 
s.  2,  which  latter  sum  was  more  than  sufficient  to 
cover  the  costs  incurred  up  to  the  return  of  the 
writ ;  and  the  under-sheriff  having  omitted  to 
pay  over  the  amount  to  the  plaintiff  after  being 
Scooted  to  to  do,  in  con^ueaoe^f  which  h! 
proceeded  further  in  the  action,  and  incurred  fur- 
ther costs: — Held,  that  the  defendant  was  not 
liable  to  pay  such  costs.  Clarkr.  Yates^l  Moore, 
83;  3  R  At  B.  273. 

Fee*.] — The  clerk  of  the  docquets  is  not  enti- 
tled, in  C.  P^  to  any  poundage  on  money  depo- 
sited with  the  sheriff,  and  by  him  paid  into  court 
AntT.  Brine,  6  Moore,  184. 

Nor  in  K.  B.  is  the  chief  clerk.  Stewart  v. 
Bractbridgt,2  B.  &  A.  770;  1  Chit  529. 

Other  Matters.] — Where  a  defendant  cannot 
be  found  in  order  to  serve  him  personally  with 
a  role  for  taking  out  money  deposited  in  the 
hands  of  the  sheriff  in  lieu  of  bail,  the  court  will 
allow  the  service  to  be  good,  by  leaving  a  copy 
of  the  rule  at  the  defendant's  last  place  of  abode, 
and  slicking  it  up  in  the  office,  recite  v.  Trie- 
cott,  1  Chit  675.    And  see  Id.  170, 466. 

If  a  defendant  pay  money  into  court  under  7  & 

8  Geo.  4,  a  71,  to  abide  the  event  of  the  cause, 
the  court  will  not  grant  a  rule  absolute  in  the 
first  instance  for  repayment  to  the  defendant, 
judgment  being  for  him,  but  there  must  be  a 
rale  to  shew  cause,    fitatet  v.J2ote,5Bing.269; 

9  N.  &  P.  426. 

In  order  to  make  it  absolute,  it  is  necessa- 
rr  to  produce  the  record  and  certificates  from 
the  clerk  of  the  judgments  and  prothonotary,  that 
judgment  had  been  duly  signed,  and  the  money 
paid  into  court    Id. 

A  motion  for  taking  out  of  court  money  paid  to 


the  sheriff  by  defendant  on  his  arrest,  under  7  & 
8  Geo.  4,  c  71,  and  paid  into  court  by  the  sheriff, 
was  granted  on  no  cause  being  shewn.  Tout  v. 
Lovecroft,  1  Price's  P.  C.  37. 

The  defendant  having  been  arrested,  paid  into 
court  the  sum  indorsed  on  the  writ,  and  the  fur- 
ther sum  of  20/.  as  a  security  for  costs,  to  abide 
the  event  of  the  suit,  in  pursuance  of  the  statute 
7  &  8  Geo.  4,  c  71,  instead  of  putting  in  and 
perfecting  special  bail: — Held,  that  he  was  en- 
titled to  nave  the  bail-bond  delivered  up  to  him 
to  be  cancelled.  Smith  v.  Jordan,  2  M.  &  P.  428. 

Leave  given,by  rule,  to  pay  into  court  10Z.  in 
addition  to  the  deposit  in  the  hands  of  the  sheriff, 
in  lieu  of  special  bail.  Graves  v.  Bennett,  1 
Price's  P.  C.  14 

If  money  is  deposited  in  court,  in  lieu  of  bail 
above,  pursuant  to  the  7  &  8  Geo.  4,  c.  71,  and 
the  plaintiff  obtains  a  verdict,  he  must  limit  his 
execution  to  the  surplus  of  his  demand,  beyond 
the  sum  deposited,  which  he1  is  bound  to  take  out 
of  court  Hews  v.  Pyke,  1  DowL  P.  C.  322;  2  C. 
&  J.  359;  2Tyr.313. 


VIII.  Who  mat  be  Bail  abovs. 


1.  Attornies  and  their  Clerks. 

If  any  person  put  in  as  bail  to  the  action,  ex- 
cept for  the  purpose  of  rendering  only,  be  a  prac- 
tising attorney,  or  clerk  to  a  practising  attorney, 
the  plaintiff  may  treat  the  bail  as  a  nullity,  and 
sue  upon  the  bail-bond  as  soon  as  the  time  for 
putting  in  bail  has  expired,  unless  good  bail  be 
duly  put  in  in  the  mean  time.  Reg.  Gen.  K.  B., 
C.  P.,  and  Exch.,  H.  T.  2  W.4, 1  Dowl.  P.  C.  185; 
8  Bing.  290;  1  M.  &  Scott,  417;  3  B. &  AdoL 
376;  2  C.  &  J.  171;  2  Tyr.  342;  5  Bligh,N.S. 
594. 

Both  before  the  rule  and  since,  an  attorney 
or  attorney's  clerk,  or  indeed  any  person,  may  be 
bail,  for  the  purpose  of  rendering  the  principal. 
Bell  v.  Gate,  1  Taunt  162. 

Before  this  rule,  no  attorney,  or  person  prac- 
tising as  such,  could  be  bail  in  C.  P.  Reg.  Gen. 
C.  P.,  M.  T.  6  Geo.  2, 1  H.  Black.  76,  n.;  Anon. 
Lofit,  263,  280. 

Or  in  K.  B.  Boulogne  v.  Vattfrin,  2  Dougl.  467, 
n.;  Cowp.  828. 

But  there  was  no  general  rule  of  the  court  of 
Exchequer  which  prohibited  attornies  or  their 
clerks  from  becoming  bail ;  the  practice  in  that 
respect  was,  however,  similar  to  that  of  the  courts 
of  K.  B.  and  C.  P.  Mann  v.  Nonage,  1  Y.  &  J. 
367,  n. 

The  rule  applies  to  bail  to  the  action  only, 
and  not  to  bail  to  the  sheriff. 

It  was  held,  that  an  attorney's  articled  clerk 
could  not  be  bail.  Laing  v.  Cundale,  1 H.  Black.  76. 

Nor  any  other  clerk,  though  not  articled.  Cor- 
nish v.  Ross,  2  H.  Black.  350 :  S.  P.  Boulogne 
v.  Vautrin,  Cowp.  828;  2  Dough  467,  n. 

Even  though  he  were  not  clerk  to  the  defend- 
ant's attorney.    Redit  v.  Brootnhead,  2  B.  &,  P. 
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564:  S.  P.  Stoneham  v.  Pink,  3  Pride,  263.  See 
also  Richie  v.  Gilbert,  and  Cakish  v.  Rase,  1 
Taunt  164,  n. 

But  where  an  attorney  was  a  defendant  in  a 
suit,  his  clerk  might  become  bail  above  for  him 
in  the  Exchequer,  notwithstanding  this  practice. 
Dixon  v.  Edwards,  9  Anst  356. 

And  an  attorney  who  has  not  practised  for  six 
years  may  justify  as  baiL    Anon.  1  Chit  714,  n. 

So  where  he  is  uncertificated.  Anon.  2  Chit  98. 

And,  generally,  an  attorney  might  be  put  in 
as  bail,  but  could  not  justify.  Anon.  1  Chit  714 : 
&  P.  Jackson  v.  Trinder,  2  W.  Black.  1180. 

So  might  an  attorney's  clerk.  Hill  v.  Thomp- 
son, 7  Moore,  403. 

And  was  good  bail  until  excepted  to.  Rex  v. 
Surrey  (Sheriff),*  East,  181. 

An  attorney  was  liable  to  an  action  on  his  re- 
cognizance of  bail,  though  contrary  to  the  rule 
of  court  that  he  should  be  a  bail  at  all;  but  he  was 
nevertheless  entitled  to  his  privilege  to  be  sued 
as  an  attorney.  Harper  v.  Tahourdin,  1  Chit 
714,  n.;  6  M.  &  S.  383. 

A  conveyancer  engaged  in  partnership  with  an 
attorney  of  the  court  of  K.  B,  and  sharing  in  the 
general  profits  of  the  business  of  the  office,  though 
he  did  not- himself  practise  as  an  attorney,  was 

not  allowed  to  justify  as  bail.    v.  Yate*t  1 

D.  &  R.  9. 


2.  Officers  of  Courts. 

The  sixty  sworn  clerks  of  the  Six  Clerks'  Of- 
fice do  not  come  within  the  operation  of  the  rule 
of  court  which  prohibits  the  officers  of  the  court 
from  becoming  baiL  Dutton  v.  Welstead,  2 
Chit  77. 

No  sheriff's  officer  of  any  kind,  or  other  per- 
son concerned  in  the  execution  of  process,  shall 
be  bail.  Anon,  Lofft,  153 :  &  P.  Bolland  v.  Prtt- 
chard,  2  W.  Black.  799. 

But  a  sheriff's  officer  is  good  bail  until  except- 
ed to,  and  the  plaintiff  cannot  treat  the  proceed- 
ing as  a  nullity.    Bankes  v.  Levi,  1  Chit  713. 

The  Marshalsea  court  officers  cannot  be  bail 
inK.  R    Anon.  1  Tidd's  Prac  247. 

Nor  can  the  keeper  of  a  prison.  Hawkins  v. 
MagnaU,  2  DougL  466. 

But  it  is  not  a  sufficient  ground  for  rejecting 
a  person  as  bail,  that  he  is  described  to  be  "of  A. 
in  the  county  of  B.,  jail  keeper,"  unless  it  ap- 
pear that  he  is  a  county  jail  keeper.  Faulkner 
v.  Wise,  2  R  &  P.  359. 

Nor  a  turnkey.  Daly  v.  Brooshoft,  5  Moore, 
72;2B.&B&9. 


second  commission,  cannot  be  bail.  Mountain  v. 
Wilkins,  1  Tidd's  Prac  247 ;  1  Chit  9,  (a). 

Bail  who  had  recently  become  a  bankrupt,  and 
obtained  his  certificate,  but  did  not  know  whether 
his  estate  had  paid  any  dividend,  was  not  per- 
mitted to  justify.    Probatt's  bail,  1  Chit  28a 

One  of  the  bail  having  been  recently  bankrupt, 
was  not  permitted  to  justify,  although  worth  5002. 
at  the  time  he  offered  to  become  baiL  Butler'* 
bail,  2  Chit  78. 

So,  bail  admitting  he  had  been  a  bankrupt,  and 
had  been  arrested  several  times,  but  did  not  know 
how  often,  was  rejected,  and  no  time  allowed. 
Rawlin's  bail,  1  Chit  3. 

Bail  rejected,  who  could  not  say  whether,  dur- 
ing the  interval  of  his  bankruptcy  and  certificate, 
he  had,  or  had  not  justified.  Bennett's  bail,  1 
Chit  289. 

So  bail  was  rejected  who  had  compounded  with 
his  creditors  and  afterwards  become  bankrupt, 
and  had  not  paid  15s.  in  the  pound.  Wade's  bail, 
1  Chit  293.  

Insolvents.]— A  discharge  under  an  insolvent 
act  disqualifies  baiL  Smith  v.  Roberts,  1  Chit  9 ;  1 
Tidd's  Prac.  247;  S.P.  Curtis  Y.Smith,!  Chit  116. 


3.  Bankrupts  and  Insolvents. 

Bankrupts.] — Bankruptcy  is  not  a  ground  of 
rejection,  if  the  bail  have  obtained  his  certificate. 
Smith  v.  Roberts,  1  Chit  9. 

But  bankruptcy  without  a  certificate  is.  Anon. 
1  Chit  9,  (a). 

And  persons  who  have  been  twice  bankrupt, 
and  have  not  paid  15s.  in  the  pound  under  the 


4.  Peer*  and  Member*  of 

Bail  rejected  on  the  ground  that  one  of  them 
was  a  peer  of  the  realm.  Burton  v.  Atherton,  2 
Marsh.  232. 

Nor  can  a  member  of  the  House  of  Commons 
be  allowed  to  justify,  because  he  is  not  liable  to 
the  ordinary  process  of  the  courts.  Duncan  v. 
Hill,  I  D.  &  R.  126:  S.  P.  Graham  v.  Sturt,  4 
Taunt  249.  

5.  Persons  indemnified. 

In  C.  P.  it  was  held  to  be  no  objection  to  bail 
that  they  were  indemnified.  Neat  v.  Allen,  1  & 
&  P.  21. 

But  now  in  C.  P.  by  special  rule,H.  T.  37  Geo. 
3,  no  person  who  has  been  indemnified  by  the  at- 
torney can  justify  as  baiL  Preston  v.  Bindley,  1 
Tidd's  Prac.  269. 

And  this  has  been  the  settled  practice  in  K.  B. 
Id. 

And  that  court  rejected  bail,  who  had  received 
a  verbal  promise  of  indemnity  from  the  defend- 
ant's attorney,  although  they  gave  time  to  put 
in  fresh  bail.  GreensxU  v.  Hopley,  1  E  A,  P. 
103 :  S.  P.  Capon  v.  DiUamore,  8  Moore,  516;  1 
Bing.  423. 

But  it  is  no  objection  to  bail  that  they  are  in- 
demnified by  the  sheriff's  officer.  Chick''*  bail,  1 
Chit  714,  n. 

It  is  no  objection  to  bail  that  they  became  so  at 
the  request  of  the  defendant's  attorney,  unless  they 
are  also  indemnified  by  him.  Hunt  v.  Blaquiert, 
4  Bing.  588. 

A  bail  who  expects  the  attorney  for  the  defend- 
ant to  indemnify  him,  though  he  has  received 
no  undertaking  to  that  effect,  cannot 
Anon.  1  DowL  P.  C.  1. 
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A  person  once  rejected  cannot  be  bail  again, 
though  his  circumstances  have  changed.  SneWs 
bail,  1  Chit  82,  676. 

But  where  bail  had  been  rejected  on  the  ground 
of  having  been  indemnified  by  the  defendant's  at- 
torney : — Held,  that  this  rule  did  not  apply.  — 
v.  HalleU,  1  D.  &  R.  488. 


6.  Persons  under  other  Circumstances. 

A  person  whose  name  is  on  the  books  of  the 
K.  B.  prison  as  a  prisoner,  cannot  be  bail  where 
the  action,  although  supersedeable,  has  not  been 
actually  superseded.    Anon,  1  Tidd's  Prac  271. 

It  is  no  objection  that  bail  had  been  transport- 
ed thirty  years  ago.    Hatfield's  bad,  2  Chit  9a 

A  servant  in  the  king's  household,  who  is  liable 
to  be  called  on  to  attend  the  person  of  his  ma- 
jesty, cannot  be  bail,  for  his  person  cannot  be 
taken  in  execution.    Anon.  ID.  &R.  127,  n. 

But  qnere,  whether  it  is  a  sufficient  objection 
to  bail,  that  he  lives  within  the  verge  of  the  court 
GUad  v.  Mackay,  2  W.  Black.  956. 

The  domestic  servant  of  a  foreign  ambassador 
cannot  become  baiL  Lock's  bail,  1  DowL  P.  C 
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Bail  rejected  on  the  ground  that  his  children 
sre  in  the  workhouse,  and  he  would  not  assign 
Anon.  2  Chit  77. 


So,  also  for  suffering  his  father  to  receive  parish 
relief.    HUm  v.  Booth,  2  Chit  7a 

Bail  rejected  where  he  was  to  receive  a  com- 
mission on  the  amount  for  which  he  proposed  to 
justify.    FoxaWs  bail,  7  D.  &.  R.  783. 

Where  he  had  been  bail  in  other  actions,  but 
did  not  know  how  often.  Anon.  1  Chit  3,  (6) : 
&  P.  Anon.  Lofft  72, 194. 

So,  where  he  had  been  bail  to  the  sheriff  in  a 
former  action,  and  had  not  been  excepted  to,  his 
property  not  being  sufficient  for  both  actions ;  but 
time  was  allowed.  Varden  v.  Wilson,  1  Chit  287. 

So,  where  he  had  been  rejected  in  the  Palace 
Court,  although  the  objection  there  was  merely 
technical.    Monk's  baU,  1  Chit  76. 

The  husband  of  the  defendant,  who  had  mar- 
ried after  the  arrest  and  before  the  return  of  the 
writ,  was  allowed  to  justify  as  one  of  the  boil. 
Salter  v.  WhUefield,  2  Chit  94 

It  is  no  objection  to  the  justification  of  bail, 
that  he  was  not  acquainted  with  the  defendant 
Jamison's  bail,  2  Chit  97. 

A  member  of  a  corporation  may  justify  as  bail 
in  error  in  an  action  brought  against  the  corpora- 
tion, if  he  be  not  a  capital  burgess  or  a  party  on 
the  record.  Henley  v.  Lyme  Regis  (Mayor,  &fc), 
3  M.  at  P.  450;  6  Bing.  195. 

Bail  rejected  where  he  was  liable  upon  out- 
standing dishonoured  bills  not  renewed,  and  the 
right  of  proceeding  against  him  is  not  suspend- 
ed   Bamesdall  v.  Stretom,  2  Chit  79. 

A  bail  by  affidavit  was  rejected,  on  an  affidavit 
that  he  had  dishonoured  a  note  over  due ;  no  rea- 
son being  stated  on  his  behalf  for  so  doing. 
Crest  v.  Williams,  1  Tyr.  531. 


It  is  no  objection  to  bail,  that  he  is  one  of  the 
indorsers  of  the  bill  of  exchange  upon  which  the 
action  is  brought  Mitchell's  baU,  1  Chit  287 : 
&  P.  Stevens's  bail,  1  Chit.  305 ;  and  Harris  v. 
Manley,  2B.&P.  526. 

The  acceptor  of  a  dishonoured  bill  of  exchange 
is  not  competes*  to  become  bail  in  an  action 
against  the  drawer.    Anon,  1  DowL  P.  C.  183. 

IX.  Qualification  of  Special  Bail. 
1.  Housekeepers. 

Rule.] — No  bail  will  be  allowed  to  justify  un- 
less he  be  a  housekeeper  or  a  freeholder.  Reg. 
Gen.  M.  T.  10  Geo.  4,  3  M.  &.  P.  761. 

But  the  plaintiff  may  waive  the  qualification 
that  the  bail  shall  be  housekeeper  or  freeholder. 
Saggers  v.  Gordon,  5  Taunt  174. 

Bail  must  swear  themselves  "  housekeepers :" 
swearing  themselves  "  householders"  is  not  suf- 
ficient   Anon.  1  Dowl.  P.  C.  127. 

Within  Jurisdiction.] — Bail  must  be  house- 
keepers within  the  jurisdiction  of  the  courts,  so 
as  to  be  amenable  to  their  process.  Hughes  ▼. 
Sterling,  11  Price,  158. 

A  lodger  in  England,  possessed  of  a  house  in 
Scotland,  cannot  justify  as  bail.  Anon.  1  DowL 
P.  C.  61. 

What  an  occupation.] — Where  it  appeared  that 
the  bail  lived  in  lodgings,  but  that  he  paid  part 
of  the  rent  and  taxes  ot  a  house  occupied  by  his 
partner,  as  a  trader : — Held,  that  he  might  be 
considered  as  a  housekeeper,  and  was  qualified 
to  justify.  Savage  v.  Hall,  8  Moore,  525;  1 
Bing.  430. 

But  rejected,  where  it  appeared  that  he  had 
rented  a  house,  and  underlet  the  some  to  another, 
who  paid  the  taxes,  and  let  the  first  floor  to  the 
bail,  but  whom  the  landlord  would  not  accept  as 
tenant,  and  therefore  he  paid  the  full  rent  to  the 
bail,  who  paid  it  to  the  landlord.  Anon.  1  Chit 
502. 

Where  a  person  had  taken  a  house  occupied  by 
lodgers,  from  one  of  whom  he  had  received  rent, 
he  was  held  to  be  qualified,  though  he  had  never 
in  feet  occupied  the  house  himself.  Coehn  v. 
Waterhouse^  8  Moore,  365. 

But  not  where  he  occupied  every  room  in  the 
house  except  one,  which  was  reserved  for  his 
landlord,  who  paid  all  the  taxes.  Slade's  bail,  1 
Chit  502. 

Nor  in  respect  of  a  house  which  he  had  hired, 
but  which  he  was  prevented  from  occupying  by 
illness  in  the  family  of  the  former  tenant  Bold1* 
bail,  1  Chit  28a 

Nor  in  respect  of  the  occupation  of  a  tap  con- 
nected with  a  tavern,  if  the  licence  be  taken  out 
in  the  name  of  the  tavern  keeper.  Walker's 
bail,  1  Chit  316. 

But  the  occupier  of  a  house  for  a  limited  pe- 
riod, though  he  pays  neither  rent  nor  taxes,  is 
sufficient     Williams  v.  Dethick,  2  Price,  & 

And  the  court  of  C.  P.  permitted  a  justifica* 
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tion,  although  the  bail  did  not  reside  in  the  house 
in  which  he  was  described  in  the  notice.  Hem- 
ming v.  Plenty,  1  Moore,  529. 

A  person  renting  a  house,  and  underletting 
the  basement  part  of  it,  is  not,  as  a  housekeeper, 
sufficient  bail.  Topham  v.  Calvert,  1  Price's  P. 
C.  140. 

Four  days'  time,  excluding  Sunday,  given  on 
such  a  rejection,  for  new  notice.    Id. 

If  it  appear  from  the  affidavit  to  oppose  the 
justification  of  bail,  that  the  person  offering  him- 
self for  that  purpose  has  ceased  to  be  actually  a 
housekeeper,  although  he  occupied  a  house  when 
he  signed  the  bail-piece,  and  is  about  to  occupy 
another,  be  is  not  admissible.  Weale  v.  Wild, 
12  Price,  770. 

It  is  no  objection  that  a  man  has  not  been  as- 
sessed to  the  poor's  rate ;  such  assessment  being 
only  evidence  of  his  being  a  housekeeper.  Anon. 
Lofft,  32a 

Description  of  House,] — The  value  of  the 
house  is  immaterial    Anon.  Lofft,  148. 

Keeping  a  gambling-house  is  no  ground  of 
opposition.    Anon.  1  DowL  P.  C.  160. 


Non-payment  of  Taxes.] — Bail  were  rejected 
for  not  having  paid  the  arrears  of  king's  taxes, 
though  in  a  condition  to  pay  them.  Lewis  v. 
Thompson,  1  Chit  309. 

Bat  where  he  had  been  in  the  habit  of  having 
the  time  for  payment  of  taxes  postponed,  and  his 
property  was  sufficient,  time  was  given  in  order 
that  he  might  pay  the  taxes,  and  produce  the  re- 
ceipts on  coming  up  again.   Spurdensv.Mahony, 

1  Chit  309,  (n). 

2.  Estate. 

Semble,  that  a  bail  may  justify  as  a  tenant  by 
the  curtesy  of  lands  in  the  Isle  of  Man,  without 
affidavit,  or  other  evidence,  that  the  law  of  tenan- 
cy by  curtesy  prevails  there.  Tomsey  v.  Napier, 
8  Taunt  148. 

A  leaseholder,  not  a  housekeeper  or  freeholder, 
cannot  justify  as  bail.  Smith's  bail,  1  DowL  P. 
CL1. 

In  one  case  previously  it  was  doubted,  if  a  be- 
neficial lease  is  sufficient  to  qualify  as  bail,  where 
he  is  neither  freeholder  nor  householder.    Anon. 

2  Chit  96. 

• 

A  freeholder  for  ninety-nine  years  was  admit- 
ted as  bail  by  consent.    Id. 

A  copyhold  estate  in  right  of  the  wife  is  not 
sufficient  property  to  constitute  a  qualification. 
Anon.  2  Chit  97. 

Bail  cannot  be  rejected  because  he  swears  to 
an  estate  in  a  distant  place,  although,  if  untrue, 
he  may  be  indicted  for  perjury.  Anon.  Lofft,  145. 


3.  Property* 

It  seems  that  where  the  court  orders  bail  to 
submit  their  property  to  inspection,  in  order  to 
ascertain  its  sufficiency  to  enable  them  to  justify, 


the  plaintiff  may  cause  it  to  be  appraised  by  a 
broker.     Tudor  v.  Simpkin,  2  Chit  80. 

Good  debts,  although  merely  choees  in  action, 
may  be  considered  as  part  of  the  effects  of  baiL 
Anon.  Lofft,  144 

So  mortgage  money  secured  on  an  estate  in 
Ireland.    Anon.  1  Tidd's  Prac  246. 

The  possession  of  effects  abroad  to  any  amount, 
held  not  to  be  sufficient  on  justification.  Anon. 
Lofft,  34,  147:  S.  P.  Levfs  bail,  1  Chit  258. 
WightwUk  v.  Pickering,  Forrest,  138. 

So  landed  property  in  Jamaica.  Boddy  v. 
Leyland,  4  Burr.  2526. 

But,  in  one  case,  held,  that  having  no  effects 
in  England  was  not  an  objection  to  bail,  without 
other  suspicious  circumstances.  Smith  v.  Scand- 
rett,  1  W.  Black.  444 

And  semble,  that  a  British  subject  resident  in 
this  country  may  justify  though  his  property  be 
abroad.    Anon.  1  Chit  286,  n. 

So  also  where  the  property  is  partly  in  Eng- 
land and  partly  abroad.  Graham  v.  Anderson, 
4M.&S.  371. 

So,  where  part  of  the  property  is  daily  expect- 
ed in  a  ship  from  abroad,  the  bill  of  lading  hav- 
ing arrived.     Welsford's  baU,  1  Chit  286,  n. 

So,  bail  was  allowed  to  justify  in  respect  of 
property,  consisting  partly  of  cash  and  partly  of 
a  freehold  house  at  Gibraltar.  Beardmore  v. 
Phillips,  4M.&S.  173. 

So,  a  Portuguese  who  owned  a  ship  trading 
between  London  and  Portugal,  and  which  was 
then  at  Cadiz,  and  expected  to  return,  being  in- 
sured in  London,  was  allowed  by  K.  B.  to  justi- 
fy, although  he  did  not  swear  to  effects  in  Eng. 
land.    Colson  v.  Cashedy,  1  Tidd's  Prac  272. 

So  a  foreigner  of  credit,  though  he  has  few  ef- 
fects in  England,  may  justify  as  bail,  especially 
where  the  defendant  is  a  foreigner  also.  Christie 
v.  FiUuol,  2  W.  Black.  1323. 


X.  Putting  in  Bail. 

1.  When  to  be  put  in. 

A  sheriff  might  put  in  bail  before  the  return 
of  a  writ  Evans  v.  Sweet,  2  Bing.  271 ;  9 
Moore,  556. 

So  held  in  K.  B.  and  consequently  the  plain. 
tiff  could  not  afterwards  proceed  on  the  bail* 
bond.  Hyde  v.  Whiskard,  8T.R.  436.  Best 
see  Newton  v.  Lewis,  and  Huggins  v.  Bambridtre^ 
8  T.  R.  457,  458,  n. 

The  bail  to  the  sheriff  cannot  pot  in  bail  to 
the  action  before  the  return  of  the  process,  with- 
out  consent  of  the  defendant  Birt  v.  Roberts, 
M.  &  M.  177— Tenterden. 

In  the  Exchequer,  where  bail  has  been  pot  in 
by  a  defendant,  and  not  perfected,  the  sheriff's 
officer  may  put  in  and  justify  bail  for  his  ow 
indemnity.    Hopkins  v.  Peacock,  5  Price,  558. 

Where  special  bail  have  been  pot  in,  but 
omitted  to  justify,  the  sheriff  may  pot  in  freak 
bail  to  render  the  defendant,  even  after  an 
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ment  has  issued  against  him  for  not  obeying  the 
rale  to  bring  in  the  body.  Hamilton  v.  Jones,  4 
M.&P.454;  6  Bing.  628. 

Where  the  action  was  by  original,  the  defend- 
ant had  till  four  days  after  the  quarto  die  post  to 
pat  in  bail.    Frampton  v.  Barber,  4T.R.  377. 

Which  were  exclusive  of  the  return  day,  and 
if  the  last  day  was  Sunday,  the  defendant  had 
the  whole  of  Monday.    Avon,  Lofft,  190. 

So,  where  a  writ  was  returnable  on  the  first  re- 
tarn  of  a  term,  in  a  country  cause,  the  defendant, 
in  C.  P.  had  eight  days  after  the  quarto  die  post 
to  put  in  bail.   iW/e  v.fltee/e,2H.Black.276. 

Bail  abore  may  be  put  in  on  a  dies  non  jurisdi- 
eus.    Baddeley  v.  Adams,  5  T.  R.  170. 

Bail  may  be  taken  after  final  judgment  Stan. 
ton's  bail,  2  Chit  73. 

2.  How  put  in. 

(a)  Number. 

Notice  of  more  bail  than  two  shall  be  deemed 
irregular,  unless  by  order  of  the  court,  or  a  judge. 
Reg.  Gen.  K.  &,  C.  P.,  and  £xchn  Hit  Term,  2 
W.  4, 1  DowL  P.  C.  185;  8  Bing.  290;  1  M.  & 
Scott,  417;  3  B.  &  Adol.  376;  2  C.  &,  J.  173;  2 
Tyr.  342;  4  Btigh,  N.  &  595. 

Where  a  poor  defendant  was  arrested  for  700/. 
the  court  granted  a  rule  to  justify  three  bail  in- 
stead of  two.  Easter  v.  Edwards,  1  DowL  P.  C. 
39. 

Before  the  rule,  where  the  sum  sworn  to  was 
large,  the  Court  of  Exchequer  would  permit  more 
than  two  bail  to  be  put  in.  De  Tastetv.  Kroger, 
Wightw.  110;  Wightwick  v.  Pickering,  Forrest, 
138;  Anon.  13  Price,  44a 

So,aJsoinK.B.  Fell  v.  Douglas,  1  Chit  601 ; 
Lom,  26. 

But  not  in  C.  P.  Allen  v.  Keyt,  2  W.  Black. 
1122. 

(©)  Court. 

The  bail-piece  must  be  intituled  of  the  court, 
mud  in  the  cause.    Halts  bail,  1  Chit  79. 

Where  bail  had  been  put  in  by  mistake  in  the 
wrong  court,  the  defendant  was  ordered  to  rectify 
the  mistake  by  putting  in  and  perfecting  bail  in 
the  right  court  of  the  proper  term.  Boyce  v.  Rust, 
1  TkkTe  Prac  251. 

If  a  defendant  be  arrested  by  process  of  K.  B, 
and  removed  by  habeas  corpus  into  C.  P.,  he  may 
pot  in  and  justify  bail  in  either  court  Knowlys 
v.  Reading,  1  B.  &  P.  311. 

{e)  County. 
A  recognisance  of  bail  shall  not  express  where 
it  was  taken.  Reg.  Gen.  K.  B.,  C.  P.,  Ejl,  Hit 
Term,  2  W.  4, 1  DowL  P.  C.  1»3;  8  Bing.  300 ; 
1M.&.  Scott,  426;  3  R&AdoL  385;2C.&J. 
190;  2  Tyr.  348;  4  Bligh,  N.  &  602. 

All  proceedings  are  to  be  in  Middlesex  only. 
Id. 

Declaration  for  an  escape  stated  that  the  debt 
or  was  arrested,  and  gave  bail;  that  bail  above 
vol.  i.  2 1 


was  put  in  before  a  judge  at  chambers,  prout 
patet  per  recordum,  and  that  the  debtor  surren- 
dered in  discharge  of  his  bail,  and  afterwards 
escaped.  The  examined  copy  of  the  entry  of  the 
recognizance  of  bail  stated  it  to  have  been  taken 
before  the  court  at  Westminster : — Held,  first, 
that  plaintiff  was  bound  to  prove  the  bail  to  have 
been  taken  as  alleged,  and  therefore'  that  the 
variance  was  fatal;  and,  secondly,  that  an  entry  in 
the  filacer's  book,  stating  the  recognizance  to 
have  been  taken  before  a  single  judge,  was  not 
admissible  in  evidence,  and  would  not  cure  the 
objection,  even  if  admitted.  Bevan  v.  Jones,  6 
D.&R.483;  4  B.  At  C.  403. 

Bail  are  not  regularly  put  in,  unless  the  name 
of  the  proper  county  be  inserted  in  the  bail- 
piece.    Smith  v.  Miller,  7  T.  R.  96. 

Where  special  bail  is  put  in  by  mistake  in  a 
wrong  county,  it  is  as  no  bail ;  and  the  plaintiff,  if 
he  enter  a  common  appearance  for  the  defendant, 
and  file  a  declaration  in  the  office  de  bene  esse, 
may  serve  notice  of  it  on  the  defendant  in  person. 
Fishery.  Levi,  2  W.  Black.  1061. 

And  if  bail  be  put  in  with  the  filacer  of  the 
county  where  the  defendant  is  arrested  on  a  tes- 
tatum capias,  the  bill  may  be  treated  as  a  nullity, 
unless  it  appear  that  the  plaintiff  was  aware  that 
boil  had  been  put  in.  Cletnpson  v.  Knox,  2  B.  & 
P.  516. 

But  if  the  county  from  which  the  testatum 
issued  appear  in  the  margin  of  the  bail-piece,  it  is 
not  a  nullity.  Anon.  1  Chit  79,  (a) :  S.  P.  Re* 
v.  Middlesex  (Sheriff),  3M.&S.  532. 

If  bail  be  put  in  in  the  county  palatine  of 
Lancaster  for  a  defendant  who  is  arrested  upon  a 
testatum  capias  from  London,  and  it  appear  on  the 
face  of  the  bail-piece  that  they  had  been  put  in  at 
Lancaster : — Held,  that  the  bail-piece  was  wrong, 
as  it  should  have  stated  that  the  testatum  issued 
from  London  into  the  county  palatine ;  but  the 
court  of  C.  P.  gave  time  for  a  proper  bail-piece 
to  be  transmitted,  and  directed  that  the  same 
bail  might  then  justify.  Longworth  v.  Healey, 
and  Let  v.  Same,  3  Moore,  76.  And  see  Hartley 
v.  Hodson,  1  Moore,  514,  430;  2  Moore,  66;  8 
Taunt  171. 

It  is  not  irregular,  where  the  defendant  has 
been  arrested  under  an  original  capias,  and  ori- 

S'nal  bail  has  been  put  in  in  Middlesex,  for  added 
il  afterwards  taken  before  a  commissioner  in 
Denbighshire  to  be  put  in  before  the  filacer  for 
Middlesex.  Moore  v.  Kenrick,  3  Bing.  603;  11 
Moore,  48a 

(d)  Action. 

The  Court  of  Exchequer  will  permit  justifica- 
tion, where  the  title  of  the  cause  is  not  correctly 
set  out  in  the  bail-piece.  Calvert  v.  Bowater,  1 
Price,  385. 

If  in  an  action,  at  the  suit  of  two  plaintiffs, 
bail  be  put  in  as  in  an  action  at  the  suit  of  one 
only,  such  bail  may  be  treated  as  a  nullity. 
Anon.  2  Chit  77 :  S.  P.  Anon.  Lofft,  237. 

So,  in  a  joint  action  against  two,  if  the  bail  be 
put  in  as  in  an  action  against  one  only.  Holt  v. 
Frank,  1  M.  &  &.  199. 
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If  in  the  bail  recognizance  the  cause  be  rightly 
named,  it  is  sufficient,  though  in  the  affidavits  of 
the  sufficiency  of  the  bail,  and  of  the  acknow- 
ledgment of  the  bail,  the  cause  be  misnamed. 
Lowe  v.  Galloway,  5  Taunt  663.  And  see  Austen 
v.  Fenton,  1  Taunt  23. 


3.  Recognizance. 

In  all  actions  requiring  bail,  the  defendant 
shall  not  be  permitted  to  enter  into  the  recog- 
nizance, but  the  bail  shall  each  of  them  enter 
into  a  recognizance  of  double  the  sum  sworn  to. 
Reg.  Gen.  C.  P.,  £.  T.,  36  Geo.  3, 1  B.  &,  P.  530. 

All  recognizances  of  bail  in  actions  in  the 
Exchequer  of  Pleas,  when  taken  or  allowed  by 
a  baron,  shall  be  left  by  the  attorney  for  the  de- 
fendant or  defendants  with  the  sworn  or  side 
clerks,  or  their  deputy,  in  the  office  of  pleas,  un- 
til duly  allowed ;  who  shall  enter  the  same  in  a 
book  to  be  kept  by  them  for  that  purpose,  hav- 
ing an  alphabetical  index  of  reference ;  which 
book  shall  be  open  to  the  inspection  of  the  attor- 
nies  of  the  court,  or  their  clerks;  and  notice  of 
such  bail  being  allowed  and  filed  in  the  said 
office  of  pleas,  with  the  names,  descriptions,  and 
address  of  the  bail,  shall  be  given  by  the  attorney 
for  the  defendants  to  the  attorney  for  the  plain- 
tiff or  plaintiffs,  within  the  times  prescribed  for 
giving  notice  of  bail  by  the  former  rules  of  the 
court,  and  proceedings  may  be  thereupon  had 
for  excepting  to  and  perfecting  such  bail  within 
the  times,  and  in  like  manner  as  is  and  are  pre- 
scribed by  the  existing  rules  and  practice  of  the 
court,  except  so  far  as  the  same  may  be  altered 
by  the  present  or  any  subsequent  rule  of  the 
court  Keg.  Gen.  M.  T.  1  W.  4,  Ex.,  1  Price's 
P.  C.  6;  1  C.  &  J.  275;  1  Tyr.  158. 

One  of  the  bail  may  be  taken  by  affidavit  be- 
fore a  commissioner  in  the  country,  and  the 
other  in  the  regular  way  in  town.  Mdndorf's 
bail,  2  Chit  90. 

Or  before  different  commissioners  in  the  coun- 
try.   Anon.  2  Chit  91. 

In  an  action  against  a  sheriff,  for  not  assigning 
a  bail-bond,  the  Court  of  Exchequer  will  not 
grant  a  motion  to  enter  the  recognizance  of  bail 
on  the  record,  as  taken  on  the  true  day,  (it  being 
always  entered  generally  as  of  the  term,)  to  en- 
able the  plaintiff  to  proceed  with  his  action. 
Anon.  3  Price,  36. 

4.  Bail-piece. 

The  clerk  of  the  bails  in  the  court  of  K.  B. 
shall  mark  the  boil-pieces  numerically,  as  they 
are  received.  Reg.  Gen.  K.  B-  E.  T.  30  Geo.  3, 
3  T.  R.  660. 

In  the  case  of  country  bail,  the  bail-piece  shall 
be  transmitted  and  filed  within  eight  day*,  unless 
the  defendant  reside  more  than  forty  miles  from 
London,  and,  in  that  case,  within  fifteen  days 
after  the  taking  thereof.  Reg.  Gen.  K.  B.,  C.  P., 
and  Ex^  Hil.  Term,  2  W.  4, 1  Dowl.  P.  C.  185; 
8  Bing.  290;  1  M.  &  Scott,  417;  3  B.  &,  Adol. 
376;  2C.&,  J.  172;  2  Tyr.  342;  4  Bligh,  N.S. 
594. 


Where  bail  have  been  rejected  for  insufficiency, 
the  bail-piece  is  a  nullity,  and  a  new  one  is  ne- 
cessary. Lewis  v.  Gadderer,  1  D.  &>  K.  350 ;  5 
B.  &  A.  704 

If  one  of  the  bail  be  a  material  witness,  his 
name  may  be  struck  out  of  the  boil-piece,  and 
another  added.    Anon.  2  Chit  103. 

5.  Officer's  Fees. 

A  commissioner  appointed  by  the  4  &  5  W. 
&  M.  is  not  bound  by  the  letter  of  that  act  to 
take  no  more  than  2s.  for  taking  bail,  if  he  have 
been  put  to  expense  by  travelling,  or  has  taken 
extraordinary  trouble,  at  the  instance  of  the  par- 
ties, to  effect  the  taking  of  the  recognizance;  or 
where  there  are  other  circumstances  in  the  case 
which  afford  reasonable  ground  for  a  further 
charge.     Watson  v.  Edmonds,  5  Price,  2. 

And  where  more  had  been  received  by  a  com- 
missioner by  the  voluntary  payment  of  the  bail, 
a  rule  obtained  to  shew  cause  why  he  should  not 
refund  the  extra  money  was  discharged  with 
costs.    Id. 

Such  applications  where  proper  must  be  made 
by  the  party  who  has  paid  the  money.    Id. 

XL  Notice  or  Bail. 

1.  When  necessary . 

In  actions  where  special  bail  is  required,  notice 
in  writing  of  bail  put  in  must  be  given.  Reg. 
Gen.C.  PM  E.T.  49  Geo.  3, 1  Taunt  616. 

Where  bail  are  put  in  in  due  time,  the  defend- 
ant is  not  bound  to  give  notice,  but  the  pkmtisT 
must  search  in  the  filacer's  book :  otherwise,  if 
they  be  not  put  in  in  due  time.  Damktno  v. 
Retd,  1  H.  Black.  529. 

2.  Description  of  BaiL 

Notice  of  bail  must  correctly  describe  them; 
and  where  one  of  the  bail  was  described  as  a 
housekeeper,  and  it  turned  out  that  his  father  was 
the  occupier,  the  court  would  not  permit  him  to 
justify ;  but  time  was  granted  to  add  and  justify 
another  bail,  an  affidavit  being  afterwards  pro- 
duced, repelling  all  intention  to  mislead.  Colman 
v.  Roberts,  1  Chit  88. 

It  must  contain  their  addition,  as  well  as  place 
of  abode.    v.  Costar,  5  Taunt  554. 

And  a  false  addition  is  a  fetal  objection. 
Wood  v.  Chadwich,  2  Taunt  173. 

A  schoolmaster  is  well  described  as  "gentle- 
man."     v.  Potman,  5  Taunt  759. 

Bail  was  rejected  because  described  as  shatter 
when  in  fact  the  servant  of  a  hatter.  Anon.  Loft, 

187. 

To  describe  bail  as  "  jewellers,"  when  ther  are 
merely  clerks  in  a  jeweller's  shop,  is  a  misde- 
scription.   Hamlet's  bail,  1  Dowl.  P.  C.  501. 

Gentleman  not  an  objectionable  description  of 
one  who  deals  by  commission.  Anon.  Lon%28L 

Nor  of  a  clerk  in  the  custom-house.  Assam.  1 
Chit  492,  n. 
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But  it  would  be  bad  to  describe  a  servant  as  a 
gentleman.    Awm.  1  Chit  492,  n. 

An  agent  for  the  sale  of  Scotch  ale,  who  de- 
scribed himself  as  a  gentleman,  was  held  to  be 
misdescribed.  Fleming's  bail,  1  Dowl.  P.  C.  641; 
1C.&M.  111. 

•Manufacturer"  is  a  bad  description.  Fearn- 
fcy's  to/,  1  DowL  P.  C.  40. 

The  misnomer  of  a  Christian  name  of  one  of 
the  bail  in  a  notice,  is  fatal    Anon,  1  Moore,  126. 

^  Notice  of  J.  M.  as  bail,  was  held  not  good  no- 
tice for  J.  M.  the  younger,  and  the  plaintiff  need 
not  swear  there  are  two  of  the  name.    Smith  v. 

Jletion,5Taunt854:iS,.C.nom. v.Meller, 

1  Marsh.  386;  Anon.  1  Chit  88,  (a). 

The  want  of  a  description  of  bail  is  cured  by 
the  plaintiff's  excepting  to  them.  Bigg  v.  Dick. 
1  Taunt  17.  _ 

3.  Residence. 

Jfcrfe.}— Every  notice  of  bail  shall,  in  addition 
to  the  description  of  the  bail,  mention  the  street 
or  place,  and  number  (if  any),  where  each  of  the 
bail  resides,  and  all  the  streets  or  places,  and 
numbers  (if  any),  in  which  each  of  them  has  been 
resident  at  any  time  within  the  last  six  months, 
and  whether  he  is  a  housekeeper  or  freeholder. 
Reg.  Gen.  K.  R,  C.  Pn  and  Exchequer,  T.  T. 
1  W.4»2B.&  Adol.788;  7Bing.782;  4  C.  cV 
P.  602;  1  C.  &  J.  470;  1  DowL  P.  C.  103;  1 
Tyr.  520;  5  M.  &  P.  813;  1  Price's  P.  C.  109; 
4  High,  N.  &  581. 

The  rule  applies  to  both  town  and  country 
"     '       .  1  DowL  P.  C.  259  ;1M.&,  Scott,  296. 


An  omission  to  describe  the  bail,  as  house- 
keepers or  freeholders,  can  only  be  objected  to 
when  the  bail  come  up  to  justify.  Bell  v.  Foster, 
1  M.  6l  Scott,  518;  8  Bing.  334;  1  DowL  P.C. 
971. 

In  one  case,  where  the  boil  omitted  to  state  in 
the  affidavit  that  they  were  housekeepers,  the 
court  permitted  them  to  justify,  as  the  plaintiff 
did  not  interpose.    Martin  v.  Gell,  2  Tyr.  166. 

Smjkieney  of  Description.] — The  court  cannot 
take  judicial  notice  of  the  size  of  the  place  where 
bail  are  described  to  reside;  if  it  u  too  large,  that 
Act  must  be  made  to  appear  by  affidavit  — 
t.  Coster,  5  Taunt  554. 

Notice  of  bail  residing  at  Liverpool  is  too  ge- 
neral, but  time  was  allowed.  Jackson's  ban,  1 
Chit  492. 

So,  it  is  insufficient  to  describe  bail  as  of  Leeds, 
Lancaster,  Leicester,  Atc^  but  time  allowed  to 
amend  and  make  further  inquiry.  Anon.  1  Chit 
492,n. 

Although  the  bail  had  been  found  to  be  resi- 
dent there.    Baxter's  bat/,  6  Moore,  44 

8a,  bail  were  allowed  to  justify  where  they 
were  described  of  Lancaster  generally,  because 
the  plaintiff  had  had  time  for  inquiry.  WeWs 
hail,  1  Chit  493,  d. 

Bail  about  to  justify  by  affidavit  were  de- 
seribed  in  the  notice  as  *  of  the  town  and  county' 


of  the  town  of  Nottingham :" — Held,  too  gene* 
ral,  and  that  the  street  hi  which  they  resided 
should  have  been  inserted  in  the  notice;  and  that 
new  bail  could  not  be  substituted,  as  the  former 
were  brought  up  under  a  rule,  and  not  a  notice. 
Anon,  3  Moore,  318;  1  Tidd's  Prac.  266. 

The  residence  of  a  boil  is  sufficiently  described 
by  stating  it  to  be  at  a  place  well  known  as  a 
village,  without  mentioning  any  street  in  it 
Smith's  bail,  1  DowL  P.  C.  4y9. 

A  description  of  bail,  as  of  one  of  the  large  vil- 
lages near  London,  is  too  general,  if  the  ball  live 
in  a  lieu  conus  within  the  village.  Rickman  v. 
/fou>e*,5Taunt  173. 

Walworth,  generally,  is  not  a  sufficient  descrip- 
tion; nor  Surrey  Cottage,  Kent  Road.  Anon.  1 
Chit  493. 

So,  Battle  Bridge  is  insufficient  King's  bail, 
2  Chit  81. 

But  Clapham  is  sufficient,  if  the  bail  live  in 
Clapham  Road,    l'iesse  v.  Gibson,  6  Moore,  322. 

A  misdescription  of  the  number  of  the  house 
in  which  the  bail  resided  was  held  to  be  a  ground 
of  rejection,  but  time  was  allowed.  Anon.  1  Chit 
493. 

Notice  of  bail  residing  in  Cannon-street  Road, 
which  is  nearly  a  mile  in  length,  without  giving 
any  number  of  the  house : — Held,  sufficient,  when 
it  was  sworn  that  the  plaintiff  had  found  the  bail 
so  as  to  serve  him  with  process.  Taylor's  bail, 
1  Chit  503. 

The  name  of  the  parish  only,  without  the 
street,  is  not  a  sufficient  designation  of  residence. 
Anon,  Lofit,  72, 194. 

Hatton  Street,  Middlesex,  without  any  pariah, 
was  held  sufficient,  although  the  name  had  re- 
cently been  changed  from  Hatton  Garden.  Anon. 
Lofit,  418. 

Where  the  notice  of  bail  omitted  to  mention 
the  numbers  of  the  houses  where  the  bail  resided, 
in  a  place  where  the  houses  are  numbered,  the 
plaintiff  had  the  option  of  having  further  time  to 
make  further  inquiries,  or  the  costs  of  his  affida- 
vit and  appearance  in  court  Muir  v.  Smith,  2 
Tyr.  742.  

What  Residence.}— Under  rule  T.  T.  1  WilL  4, 
the  actual  and  not  the  constructive  residence  of 
the  bail  must  be  stated.  Thomson  v.  Smith,  1 
DowL  P.  C.  34a 

It  is  not  necessary  that  a  bail  should  sleep  in 
the  house  described  in  the  notice  of  bail  as  his 
residence.     Thomson's  bail,  1  DowL  P.  C.  497. 

If  a  bail  has  two  places  of  residence,  it  is  only 
necessary  under  the  rule  to  give  one  of  them  in 
the  notice.    Anon.  1  DowL  r.  C.  159. 

If  a  man  carry  on  his  business  at  a  lodging  in 
one  place,  and  keep  a  house  at  another,  notice  of 
bail  describing  him  as  of  the  former  place  is  suf- 
ficient    Weddall  v.  Berger,  1  B.  &  P.  325. 

So,  a  notice  of  bail  as  of  his  place  of  business 
is  sufficient     Tanner  v.  Nash,  1  Price,  400. 

Bail  described  as  of  three  different  places,  in 
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three  different  notices,  were  rejected.    Proteus'* 
bail,  1  Chit  493. 

Six  Months.] — By  the  rule  it  is  only  necessary 
in  the  notice  of  bail  to  state  the  residence  of  the 
bail  for  the  last  six  months,  without  going  on  to 
state  that  the  bail  has  resided  there  for  that 
period;  but  it  must  state  the  bail  to  bo  a  house- 
keeper or  freeholder,  although  accompanied  by 
the  affidavit  under  rule  T.  T.  1  Will.  4.  Anon. 
1  Dowl.  P.  C.  160 : S.  P.  Fenton  v.  Warre,  1  DowL 
P.  C.  295;  2  C.  &  J.  54;  2  Tyr.  158;  1  Price's 
P.  C.  140. 

Notice  of  bail,  describing  the  bail  to  have  re- 
sided within  the  last  six  months  (instead  of  for 
the  last  six  months)  at  a  particular  place  is  bad; 
but  if  the  affidavit  of  justification  be  correct,  it 
may  be  connected  with  the  notice,  so  as  to  make 
the  notice  sufficient.  Ward's  bad,  1  Dowl.  P.  C. 
596;  1C.  &  M.28:  &P.  Johnson's  bail,  1  DowL 
P.  C.  438. 


4.  Service  of  Notice. 

Affidavit  of  service  of  notice  of  bail,  by  leav- 
ing it  at  the  chambers  of  the  plaintiff's  attor- 
ney, is  insufficient  where  there  is  no  acknow- 
ledgment of  the  receipt     Jones's  bail,  1  Chit 

So,  service  on  the  master  of  a  house  in  which 
the  attorney  had  an  office,  is  not  sufficient  unless 
some  privity  can  be  shewn  to  exist  between 
them.    Freeman's  bail,  2  Chit  88. 

Service,  by  sticking  up  a  copy  in  the  King's 
Bench  office,  and  putting  another  under  the  door 
of  the  attorney's  office,  was  held  sufficient  where 
the  attorney  could  not  be  personally  served.  At- 
kinson?. Thompson,  2  Chit  81 :  S.P.  Anon.  1  Chit. 
294,  (a). 

So,  it  is  sufficient  to  leave  the  notice  at  a  sta- 
tioner's, where  the  plaintiff's  attorney's  papers 
were  usually  left  for  him.    Anon.  2  Chit  82. 

A  continuance  of  notice  of  bail,  where  time  is 
not  given  by  the  court,  need  not  be  served  before 
three  o'clock,  as  specified  in  the  rule  of  C.  P. 
Williams  v.  Taylor,  5  Moore,  472. 


5.  Irregular  Notice. 

Notice  of  bail  as  put  in  before  one  judge,  when 
in  fact  they  were  put  in  before  another,  is  irre- 
gular, and  the  court  will  not  stay  the  proceed- 
ings on  the  bail-bond.  Kelly  v.  Wrother,  2  Chit 
109. 

Where  the  notice  of  bail,  being  put  in,  named 
the  defendant  by  his  right  name  "sued  by"  the 
wrong  name,  and  the  bail-piece  described  him  by 
the  wrong  name  only: — Held  sufficient  Anon. 
2  Chit  81. 

Where  the  sheriff,  to  avoid  an  attachment  for 
not  bringing  in  the  body,  gave  the  plaintiff  no- 
tice of  putting  in  bail,  but  omitted  to  state  the 
names  of  the  proposed  bail  in  such  notice: — 
Held,  that  the  notice  could  not  be  treated  as  a 
nullity,  so  as  to  entitle  the  plaintiff  to  move  for 
an  attachment    Pugh  v.  Emery,  4  D.  &  R.  30. 


An  informality  in  the  notice  of  bail  does  not 
render  the  proceeding  null,  so  as  to  justify  the 
plaintiff  in  issuing  an  attachment  against  the 
sheriff.  Rex  v.  Middlesex  (Sheriff),  1  C.  &  M. 
482. 

A  defendant  being  arrested,  employed  on  the 
sudden  one  attorney  to  put  in  bail  for  him,  and 
another  to  carry  on  the  subsequent  proceedings 
at  the  return  of  the  writ;  each  attorney  gave  no- 
tice of  bail  above,  describing  himself  as  the  de- 
fendant's attorney:  the  plaintiff  excepted  to  one 
set  of  bail ;  and  that  set  not  justifying,  he  attached 
the  sheriff,  without  regarding  the  notice  given  by 
the  second  attorney: — Held,  that  he  was  bound 
to  attend  to  both  notices,  and  the  attachment  was) 
set  aside  for  irregularity.  Oilmour  v.  Brindley, 
7D.&R.259. 


XII.  Exception. 

When  allowed.}- -When  bail  to  the  sheriff 
come  boil  to  the  action,  the  plaintiff  may  except 
to  them,  though  he  has  taken  an  assignment  of 
the  bail-bond.  Reg.  Gen.  K.  B.,  C.  P.,  and  Ex- 
cheq.,  H.  T.  2  Will.  4,  1  Dowl.  P.  C.  185  ;  8 
Bing.  290;  1  M.  &  Scott,  417;  3  B.  &  AdoL 
376;  2  C.  At  J.  172;  2  Tyr.  342;  4  Bligh,  N.  S. 
595.    Boughton  v.  Chaffey,  2  Wils.  6. 

If  the  bail  to  the  sheriff  be  put  in  above,  and 
exception  taken  before  an  assignment  of  the  bail 
bond,  they  are  bound  to  justify  notwithstanding- 
such  assignment    Hill  v.  Jones,  11  East,  321. 

Where  bail  are  put  in  in  due  time,  an  excep- 
tion must  first  be  entered  before  the  sheriff  can 
be  ruled  to  bring  in  the  body ;  and  the  adding* 
bail  afterwards  does  not  supersede  the  necessity 
of  such  exception,  before  an  attachment  can  issue 
against  the  sheriff  on  account  of  the  added  bail 
not  having  justified  in  time.  Rex  v.  Middlesex 
(Sheriff),  8 T.R.  258;  S.  P. Rex  v.  Same, 7  D.  & 
R.  264;  Anon.  Loflt,  159. 


If  a  sheriff's  officer,  or  any  attorney  or 
clerk,  or  other  disqualified  person,  be  pot  in  as 
bail,  the  plaintiff  must  except  to  the  bail,  and 
cannot  proceed  as  if  the  matter  were  a  mere  nul- 
lity. Banks  v.Levi,  1  Chit  714;  Rex  v.  Surrey 
(Sheriff),  2  East,  161 :  S.  P.  Foxall  v.  Bowemura, 
2  East,  182. 


The  defendant  gave  a  notice  of  bail, 
nied  by  an  affidavit  of  justification,  pursuant  to 
the  form  subjoined  to  the  third  rule  of  T.  T.  1 
Will.  4,  but  without  the  four  days'  notice  of  jus. 
tification  required  by  the  first  rule: — Held, 
that  the  plaintiff  had  twenty  days  to  except  to 
the  bail,  as  under  the  old  practice.  Goddardv. 
Jarois,  2M.&  Scott,  169;  9  Bing.  88;  1  Dowl 
P.  C.  278. 


If  the  plaintiff  shall  not  give  one  day's 

tice  of  exception  to  the  bau,  by  whom  such 
affidavit  shall  have  been  made,  the  recognizance 
of  such  bail  may  be  taken  out  of  court  without 
other  justification  than  such  affidavit  Reg.  Gem. 
K.  B.,  C.  P.,  and  Excheq.,  T.  T.  1  Will.  4,  9  R 
&  Adol.  788;  7  Bing.  783;  4  C.  &.  P.  602;  1  C\ 
&  J.  470;  1  Dowl.  P.  C.  103;  1  Tyr.  531;  5  M. 
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*  P.  814;  1  Price's  P.  C.  109;  4  High,  N.  S. 

561. 

This  rale  does  Dot  apply  to  the  case  of  a  pri- 
soner.   Webb's  bail,  1  DowL  P.  C.  446. 


Mutt  be  entered.] — The  exception  must  also  be 
entered  in  the  bail-book  before  the  body  role  can 
be  served  on  the  sheriff.  Rex  v.  Middlesex  {She- 
rtf),  7  D.  &  R.  264:  &  P.  Rex  v.  Middlesex 
(Sheriff),  8  D.  &  R.  149;  5  B.  &  C.  389. 

And  the  irregularity  is  not  waived  by  the  de- 
fendant's acting  upon  the  notice.  Thwaites  v. 
GaUington, 4D.&R.  365. 

Where  the  plaintiff  took  an  assignment  of  the 
bail-bond,  and  afterwards  gave  notice  of  excep- 
tion to  the  bail  without  entering  it : — Held,  that 
the  plaintiff's  irregularity  in  not  entering  an  ex- 
ception was  not  waived  by  the  defendant's  having 
given  two  notices  of  justification,  under  one  of 
which  the  bail  justified ;  and  therefore  held  that 
the  proceedings  should  be  stayed,  but  the  bail- 
bond  was  not  to  be  delivered  up  to  be  cancelled. 
Hodson  v.  Garrett,  1  Chit  174. 

Nstice  must  be  given.] — It  is  no  exception  un- 
til the  defendant  nave  had  notice.  Oldham  v. 
BurrelL,  7  T.  R.  26. 

Parol  notice  of  exception  to  bail  is  not  suffi- 
cient, it  must  be  written.  Rex  v.  Middlesex 
(Sheriff),  8  D.  &  R.  149  j  5  B.  &  C.  389. 

Although  an  exception  to  bail  has  been  regu- 
larly entered,  and  the  defendant's  attorney,  hav- 
ing had  verbal  notice  of  it,  proceeds'  by  giving 
notice  of  justification,  and  attempting  to  justify; 
yet  notice  in  writing  of  such  exception  must  have 
been  given  to  make  the  sheriff  liable  to  an  at- 
tachment for  not  bringing  in  the  body.  Cohn  v. 
Mi,  1  H.  Black.  80. 

In  C  P.  notice  of  justification  of  boil  is  a 
waiver  as  between  the  parties  of  a  neglect  to 
give  notice  of  exception,  though  it  is  not  a  waiver 
so  as  to  support  a  rule  to  bring  in  the  body. 
Anon.\  Chit  174:  S.  P.  Rogers  v.  MavUbaek,  1 
H.  Black.  106. 

So  it  is  a  waiver  of  an  irregularity  in  giving 
an  imperfect  notice  of  exception.  AJdrulge  v. 
Stkroder,  2  Smith,  75. 


of  Notice.] — Notice  of  exception  to  bail 
intituled  in  a  wrong  court  is  a  nullity.   Anon.  1 
375. 


Attachment  against  the  sheriff  set  aside,  on 
the  ground  that  the  notice  of  exception  to  ball 
not  intituled  in  the  cause,  though  the  notice 
served  upon  the  defendant's  attorney  at  the 
time  with  the  declaration.  Rex  v.  Middle- 
(Skertf),  1  Chit  741. 


XIII.  Nonci  of  Justification. 

1.  Description  of  BaiL 
In  every  case  wherein  the  same  bail  as  have 


been  already  put  in,  or  wherein  other  bail  are  in- 
tended to  be  added  to  the  original  bail  put  iff, 
the  names  and  descriptions,  or  name  and  de- 
scription, of  such  same  original  bail  intended  to 
justify,  or  added  bail  to  be  put  in  and  justify, 
shall  be  inserted  in  every  notice  of  such  same  or 
added  boil  to  be  justified,  or  to  be  put  in  and 
justified  pursuant  to  such  notice ;  and  in  default 
thereof,  in  either  of  the  cases  aforesaid,  no  rule 
for  the  allowance  of  such  same  or  added  bail 
shall  be  drawn  up.  Reg.  Gen.  C.  P.,  M.  T.  7  Geo. 
4, 4  Bing.  51. 

This  rule  does  not  apply  to  bail  by  affidavit, 
but  only  to  bail  in  town  causes.  Martin  v.  Bird, 
12  Moore,  299. 

Notice  of  justification  must  contain  the  names, 
and  in  general  the  addition  of  the  bail.  Jeffrey** 
bail,  1  Chit  351.  And  see  Atkinson's  bail,2C&i. 
86;  1  Taunt  18,  n. 

So  the  christian  names.  Taylor  v.  Halliburton, 
1  Chit  494,  n. 

It  is  a  good  ground  of  rejection,  that  one  of 
the  bail  is  described  in  the  notice  of  justification 
as  the  bail  put  in  before,  and  is  described  by  a 
different  christian  name  from  that  which  was 
before  given.    Anon.  1  Chit  494,  n. 

Bail  by  affidavit  rejected,  on  the  ground  that 
one  of  them  was  described  in  the  notice  of  justi- 
fication as  A.  B.  generally,  but  in  the  affidavit  of 
justification  as  A.  B.  the  younger.     Smith  v. 

Mellon,  5  Taunt  854 :  S.  C.  nom.  v.  Meller, 

1  Marsh.  386 ;  Anon.  1  Chit  88,  (a). 

Where  one  of  the  bail  had  been  misnamed  in 
the  notice  of  justification,  and  was  sworn  accord, 
ingly,  the  court  of  C  P.  permitted  him  to  justify, 
on  his  swearing  that  he  hod  sufficient  property; 
and  it  appeared  that  he  had  been  found  by  the 
party  inquiring  after  him  with  reference  to  his 
becoming  bail.    Levi's  bail,  7  Moore,  282. 

M  Gentleman"  is  a  sufficient  description  for  a 
clerk  in  the  custom-house,  or  for  a  schoolmaster ; 
but  a  servant  must  not  be  described  as  a  gentle- 
man.   Anon.  1  Chit  494,  n. ;  5  Taunt  759. 

But  a  clerk  in  a  mercantile  house,  described 
in  the  notice  of  justification  by  the  addition  of 
"  gentleman,"  was  rejected.  Moss  v.  Heavysidc, 
7D.  &R.772. 

So  "shopkeeper"  is  an  insufficient  addition, 
where  the  bail  had  been  before  described  as  a 
grocer,  and  there  were  other  circumstances  of 
suspicion.    Anon.  1  Chit  494,  n. 

"  Manufacturer"  is  a  bad  description  of  bail. 
Fearnley's  bail,  1  Dowl.  P.  C.  40. 

Where  bail  are  regularly  put  in  and  excepted 
to,  the  defendant  need  not  describe  them  in  his 
notice  of  justification.  England  v.  Kerxean,  1 B. 
&P.335. 

It  is  no  objection  to  the  notice  of  justification, 
that  it  states  that  two  were  added  bail,  when,  in 
point  of  fact,  one  only  was  added.  Anon.  2  Chit 
86. 

In  an  action  against  several,  it  is  no  objection 
to  the  notice  of  justification,  that  it  states,  that 
the  bail  will  justify  for  three,  bail  for  two  only 
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having  been  pat  in.    Denton's  baU,  1  DowL  P. 
C.2. 

The  notice  of  justification  stated  that  the  two 
persons  seeking  to  justify  were  bail  of  the  de- 
fendant to  the  sheriff;  in  fact,  there  were  three 
defendants,  and  they  had  been  bail  for  two  of 
them :  they  were  allowed  to  justify.  Anon.  1 
Tyr.  37a 

It  is  sufficient  under  the  rules  of  Trinity  Term 
1  WilL  4,  to  state  the  residence  of  the  bail  for 
the  last  six  months  in  the  notice  of  bail,  without 
repeating  it  in  the  notice  of  justification.  Higgs's 
bail,  1  DowL  P.  G.  124.  But  see  Johnson's  bau\  1 
DowL  P.  C.  43a 

2.  For  what  Day. 

In  K.  R,  if  the  time  allowed  for  justifying 
expire  on  a  day  in  term  which  happens  on  any 
holiday  when  the  court  does  not  sit,  the  notice 
should  be  for  the  day  they  ought  to  justify,  to 
prevent  an  assignment  of  the  bail-bond,  and  the 
bail  may  justify  the  next  day  as  a  matter  of 
course.    Anon.  1  Tidd'a  Prac  269. 

Notice  of  justifying  bail  in  C.  P.  on  a  dies  non 
juridicus  is  bad,  as  it  ought  to  have  been  given 
for  them  to  justify  on  the  following  day,  but  the 
court  gave  time  on  a  proper  affidavit  being  filed. 
Heath  y.  Harris,  8  Moore,  528;  1  Bing.  430. 

But,  in  another  case,  where  a  notice  was  given 
for  a  dies  non  without  any  continuance  of  notice 
for  the  following  day,  the  bail  were  allowed  to  jus- 
tify.   Pratt  v.  Oddy,  2  Bing.  440;  10  Moore,  95. 

A  notice  to  justify  bail  in  the  Exchequer  on 
an  equity  day  was  bad.  Partridge  v.  Rose,  2  Chit 


3.  What  Notice. 

It  shall  be  sufficient,  in  all  cases,  if  notice  of 
justification  of  bail  be  given  two  days  before  the 
time  of  justification.  Reg.  Gen.  K.  B.,  C.  P.,  & 
Excheq.,  H.  T.  2  W.  4,  I  DowL  P.  C.  185 ;  8 
Bing.  290;  1  M.  &  Scott,  417;  3R&  Adol.  376; 
SC.&J.  172;  2  Tyr.  342;  4  BUgh,  N.  S.  595. 

In  G.  P.  two  days'  notice  of  justification  must 
have  been  given,  whether  the  bail  originally  put 
in  or  added  bail  were  brought  up.  Nation  v.  Bar- 
ren, 2  R  &  P.  30. 

Notice  of  bail  given  on  the  10th  of  November ; 
on  the  12th,  notice  that  other  bail  would  be  added, 
who  would  justify  on  the  15th ;  on  the  14th  the 
latter  notice  countermanded,  and  notice  again 
given  of  the  original  bail;  they  appearing  to  jus- 
tify on  the  15th: — Held,  that  the  last  notice 
would  be  sufficient,  if  notice  of  justification  had 
been  given.    —  v.  Marshall,  1  Marsh.  322. 

Bail  above  having  been  put  in,  and  exception 
entered  in  the  vacation,  notice  of  justification  for 
the  first  day  of  the  next  terra  must  be  given  with- 
in four  days  after  such  exception.  MiUson  y. 
King,  9  East,  434. 

Bail  being  excepted  to  in  vacation,  the  defend- 
ant gave  four  days'  notice  of  justification  for  the 
first  day  of  Hilary  term ;  but,  two  days  before  that 
time,  gave  notice  for  justifying  added  bail : — 
Held,  that  the  latter  bail  were  entitled  to  justi- 


fy.    Woodrofe*.OldJUld,ll).&,R.l:S.C. 
nom.  Hone  v.  Barker,  1  Chit  4. 


Notice  of  justification  of  bail  on  mesne 
added  in  vacation,  need  not  be  given  within  four 
days.    Anon.  2  Chit  84. 

Two  days'  notice  of  justification  must  be  given 
in  the  case  of  added  bail ;  and  therefore  where 
notice  was  given  on  Monday  for  Tuesday  (by 
mistake  for  Wednesday),  and  on  Wednesday 
notice  was  given  for  Thursday,  the  bail  were  re- 
jected.   Morgan's  bail,  1  Ghit  30a 

In  K.  R  one  day's  notice  is  sufficient  where 
the  bail  already  put  in  intend  to  justify.  Seen* 
in  G.  P.    Id. 


4.  Form. 

In  the  Exchequer,  all  notices,  before  the  court 
was  thrown  open,  must  have  been  subscribed  by 
and  addressed  to  the  clerks  in  court  Fisher  v. 
Fielding,  1  Price,  384. 

Therefore  that  court  refused  to  allow  bail  to 
justify,  where  the  notice  of  justification  was  sign- 
ed by  a  person  describing  himself  as  the  a  de- 
fendant's agent,''  h*  not  being  an  attorney  of 
such  court,  nor  a  clerk  in  court  Walker  v.  JZaaa- 
bury,  9  Price,  148;  8.  C.  not  &  P.  9  Price,  16. 

It  seems  that  the  defendant's  attorney  may 
give  notice  of  justification  of  bail  put  in  by  the 
sheriff,  provided  the  exception  has  been  properly 
entered.  Rex  v.  Middlesex  (Sheriff  )>  8  D.  &  it 
149;  5B.&C.389. 

Where  one  bail  only  had  been  rejected  on  ac- 
count of  insufficiency,  and  notice  was  given  of 
adding  and  justifying  another  in  lieu  oftbe  one 
rejected: — Held,  that  the  original  notice  was  a 
nullity,  and  that  there  should  have  been  a  freak 
notice  of  putting  in  and  justifying  de  novo,  and 
not  of  adding  bail.  Lewis  v.  Ctaddertr,  1D.& 
It  350;  5B.&A.704. 

The  plaintiff's  and  defendant's  names  in  the 
notice  of  justification  being  transposed  is  not  a 
ground  of  rejection.    Anon.  2  Chit  66. 

Notice  of  added  bail  need  not  be  a  separate 
notice  from  that  of  their  justifying.  Stone  v. 
Stevens,  3  Anst  636.  But  see  Anon.  UAnaL  561. 

5.  Service  of  Notice. 
At  what  Thne.] — Notice  for  justifying  bail  in 
person,  shall  be  served  before  eleven  o'clock  in 
the  forenoon  of  the  day  on  which  the  notice  oogfct 
to  be  served,  except  in  case  of  an  order  of  the 
court  for  further  time,  in  which  case  it  shall  be 
sufficient  to  serve  the  notice  before  three  in  the 
afternoon  of  the  day  on  which  such  order  shall  be 
granted.  Reg.  Oen.  K.  R,  T.  T.  59  Geo.  3,  2  R 
&  A.  818;  I  Chit  756 :  C.  P.,  4  Moore,  2;  1  It 
&  R  469 ;  and  Excheq.,  8  Price,  509. 

Service  must  be  made  in  all  cases  before  nine 
at  night  Reg.  Oen.  K.  R,  C.  P..&  ExcheqnBL 

Before  this  rule,  service  must  have  been  made 
in  K.  R  before  ten  at  night;  and  in  C.  P.  before 
nine.    Sounder's  bail,  1  Chit  77. 

Service  after  ten  o'clock  is  bed,  though  the 
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person  read  end  know  the  purport  of  the  notice. 
2  Chit  8a 


When.}— Notice  of  justification  muit  be  per- 
sonally  •erred  on  the  plaintiff's  attorney,  clerk, 
or  servant  at  hi»  office ;  and  an  affidavit  that  the 
door  was  abut,  and  the  notice  left  before  ten 
o'clock  at  night,  held  not  sufficient  Fowler's 
AnUGhit78. 

So,  though  an  endeavour  to  obtain  an  acknow- 
ledgment waa  made.    HalT 8  boil,  I  Chit  19. 

Affidavit  of  service  of  the  notice  of  justifica- 
tion by  leaving  it  at  the  attorney's  office,  and 
stating  an  acknowledgment  of  the  receipt,  but 
not  shewing  by  whom,  held  not  sufficient;  but 
bail  were  allowed  to  justify  conditionally,  jonte- 
ssn'e  bail,  1  Chit  100. 

So,  where  the  deponent  described  himself  as 
the  agent  of  the  plaintiff  instead  of  the  defend- 
ant   Anon.  1  Chit  496,  n. 

Some  privity  or  connection  must  be  shewn  be- 
tween the  attorney  and  the  person  with  whom 
the  notice  is  left,  if  it  be  not  served  at  the  attor- 
ney's office.    Freeman's  bail,  3  Chit  8a 

So,  where  the  notice  was  left  at  a  law-station- 
er's where  the  plaintiff's  attorney's  papers  were 
usually  left.    Anon.  3  Chit  83. 

If  an  attorney  be  not  at  chambers  at  office 
boors,  service  of  the  notice  of  justification  of 
hail  on  a  person  with  whom  the  attorney's  pa- 
pers were  directed  to  be  left  is  sufficient  Thomp- 
son's bail,  3  Chit  87.  And  see  Atkinson  v. 
Thompson,  3  Chit  81. 

Notice  of  justification  of  bail  stuck  up  in  the 
King's  Bench  office  for  the  plaintiff,  an  attorney, 
who  had  no  known  place  of  residence  or  busi- 
ness, is  sufficient    Anon.  3  Chit  89. 

Service  at  the  chambers  of  the  attorney,  no 
person  being  there,  is  bad ;  but  a  subsequent  ac- 
knowledgment will  make  the  service  sufficient 
Sounder's  bail,  1  Chit  77.  And  see  Jones's 
kni,  1  Chit  394. 

Notice  was  served  by  leaving  it  at  the  office  of 
the  plaintiff's  attorney,  who  returned  it  the  next 
day,  saying  he  should  not  accept  the  notice,  be- 
cause he  had  taken  an  assignment  of  the  bail- 
bond  ;  this  acknowledgment  was  held  sufficient 
Bail?  v.  Davy,  1  Chit  77,  (6). 

Service  with  any  person  belonging  to  the  place 
entered  in  the  master's  book  as  the  residence  of 
the  attorney  is  sufficient  Reg.  Gen.  K.  R,  H. 
T.8Geo.3,lCbit77,(a). 

Two  notices  of  justification,  one  being  of  added 
bail,  the  affidavit  of  service  did  not  designate 
which  of  the  notices  had  been  served  on  the  plain- 
tiff's attorney: — Held,  that  the  affidavit  was  de- 
fective, and  must  be  amended  and  re-sworn  be- 
fixe  the  bail  could  justify.    Yates'  bail,!  Chit  43. 

XIV.  Adding  Bail  and  giving  Tim*. 


Reg.  Gen.  K.  R,C.  P.,  &.  Excheq.,  T.  T.  1  W. 
4:3R&AdoL788;7Bing.783;4C.&P.603; 
1C.  &  J.  470;  1  DowLP.  C.  103;  1  Tyr.  531; 
5  M.  &  P.  815;  1  Price's  P.  C.  109 ;  4  High,  N. 

S.  582. 

Costs  of  bail  changed  by  judge's  order  for  that 
purpose,  must  be  paid  before  the  bail  can  justify. 
Jourdatn  v.  Gunn,  3  Tyr.  491. 

The  court  refused  to  allow  the  defendant  to 
change  the  bail,  of  whom  notice  had  been  given 


1.  Changing  BaU. 

Bail  of  whom  notice  shall  be  given  shall  not 
i  changed  without  leave  of  the  court  or  a  judge. 


(as  empowered  by  the  rule),  upon  an  affidavit 
alleging  as  the  reason  for  putting  in  insufficient 
bail  in  the  first  instance,  that  the  defendant  had 
expected  to  settle  the  action,  although  the  de- 
fendant swore  to  merits.  Orchard  v.  Glover,  3 
M.  &  Scott,  396 ;  9  Bing.  318 ;  1  Dowl.  P.  C.  707. 

It  is  not  necessary  to  give  four  days'  notice  of 
bail,  who  are  added  by  a  judge's  order.  Perry's 
bail,  3  C.  &  J.  475;  1  Dowl.  P.  C.  564. 

3.  When  BaU  become  disqualified. 

Generally.] — The  defendant  is  bound  to  know 
the  circumstances  of  his  bail,  and  where  notice 
had  been  given  of  one  bail  who  was  notoriously 
not  a  housekeeper,  the  court  refused  time  to  add 
and  justify  another.  Hunt  v.  Haynes,  1  Chit  7. 
And  see  Vandermoolen'e  bail,  1  Chit  388. 

Where  one  of  the  bail  failed  to  appear  to  justi- 
fy t  and  an  affidavit  was  produced,  stating  that  he 
was  prevented  from  attending  by  an  agreement 
which  he  had  entered  into  with  his  partner  never 
to  become  bail :  the  court  of  C.  P.  held  that  nothing 
but  an  unforeseen  accident  of  a  serious  nature 
could  be  a  sufficient  excuse  for  non-attendance, 
and  they  refused  to  allow  time  to  substitute  ano- 
ther person  in  his  stead.  Welle1  $  bail,  8  Moore, 
378;  1  Bing.  359. 

Where  the  notice  of  bail  to  add  and  justify  at 
the  same  time  was  regularly  served,  and  the  new 
bail  were  substituted  by  a  judge's  order  on  the 
morning  of  justification,  the  court  refused  the 
costs  of  the  plaintiff's  opposition  on  that  ground, 
but  offered  time  to  inquire  after  them.  Bowman 
v.  Russell,  3  Tyr.  744. 

In  what  Cases  allowed.] — Time  is  generally 
allowed,  where  the  justification  is  prevented  by 
subsequent  insolvency  or  bankruptcy.  Anon.  1 
Chit  3,  (6). 

Even  where  the  bail  were  taken  in  the  coun- 
try.   Anon.  1  Chit  11. 

But  not  where  bail  is  rejected  from  personal 
insufficiency.    Id. 

If  bail,  after  consenting  to  be  put  in,  become 
insolvent,  time  will  be  allowed  to  add  another. 
Dixon  v.  Clarke,  1  Chit  3. 

So,  after  a  promise  to  justify.  Ayton'e  bail,  I 
Chit  4 

Where  bail  cease  to  be  housekeepers,  time  will 
be  allowed.    Anon.  1  Chit  6. 

So,  where  the  bail  was  not  a  housekeeper  in 
point  of  law.    Hughes  v.  Stirling,  11  Price,  158. 

So,  where  the  bail  had  taken  a  house,  but  from 
an  unforeseen  accident  was  unable  to  take  posses- 
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sion.    BoUTs  bail,  1  Chit  288.    And  $ee  Blade's 
bail,  1  Chit  502.    And  see  Coleman  v.  Roberts,  1 

Chit  8a 

Where  a  person  who  came  up  to  justify  as  bail 
had  recently  taken  the  benefit  of  the  Insolvent 
Debtors'  Act,  which  was  unknown  to  the  defend- 
ant or  his  attorney  until  the  morning'  of  justi- 
fication, the  court  would  not  allow  time  to  add 
and  justify  another ;  as,  if  bail  are  opposed,  time 
can  only  be  granted  where  their  justification  is 
prevented  by  an  act  of  God.  Walton's  bail,  8 
Moore,  208. 

The  court  refused  time  to  add  and  justify, 
where  one  was  an  attorney.  George  v.  Barns- 
ley,  1  Chit  a 

If  added  bail  be  excepted  on  the  ground  that 
the  original  bail  were  attorney's  clerks,  the  court 
of  C.  P.  will  give  time  to  put  in  and  justify  fresh 
bail.    Hodges  v.  Meek,  3  Moore,  240. 

Time  was  given  to  enable  bail  to  pay  his  king's 
taxes,  where  his  property  was  sufficient,  and  it 
appeared  that  he  had  acted  without  bad  faith  in 
not  paying  them.  Spurdens  v.  Mahoney,  1  Chit 
309,  (a). 

So,  the  court  granted  time  to  add  and  justify 
bail  by  habeas  corpus,  where  one  of  the  bail  was 
so  ill  as  to  be  unable  to  attend.  Gwillim  v. 
Howes,  2  Chit  107. 

So,  where  one  of  the  bail  of  whom  notice  had 
been  given  was  taken  suddenly  ill.  GiUbank's 
bail,  9D.&R.6. 

3.  7b  amend  Proceedings. 

In  general,  time  is  allowed  to  correct  errors  in 
the  notice  of  justification,  or  notice  of  bail,  or 
jurat  of  bail-piece.  Anon.  1  Chit  2,  (b);  \  Chit 
495,  351,  (a). 

Four  days'  time  was  given  to  correct  a  mis- 
take in  the  bail-piece,  which  omitted  to  state  that 
the  bail  were  taken  before  a  commissioner. 
Simmons' $  bail,  1  Chit  9. 

So,  to  correct  the  jurat  of  the  bail-piece,  in  the 
place  where  sworn.  Simmons  v.  Morgan,  1 
Chit  10:  &  P.  Webster's  bail,  1  Chit  10. 

Where  one  of  the  bail  was  ordered  to  be  struck 
out  of  the  bail-piece,  on  the  ground  of  his  having 
been  a  material  witness  in  the  cause,  time  was 
allowed  for  another  to  justify  in  his  stead.  Anon. 
2  Chit  103. 

In  bail  by  affidavit,  the  court  refused  time  to 
amend  a  mistake  in  the  jurat,  occasioned  by  the 
error  of  the  commissioners  in  the  country,  unless 
the  defendant  produced  an  affidavit  of  merits. 
Burford  v.  HoUoway,  2  D.  &  R.  362.  And  see 
Parker  v.  Turner,  2  Chit  71. 

But  time  was  allowed,  where  the  two  depo- 
nents* names  were  not  mentioned  in  the  jurat 
Drabble  v.  Denhan,  2  Chit  92. 

Time  was  given  to  correct  mistakes  in  an  affi- 
davit of  service  of  the  notice  of  justification  where 
the  bail  were  not  opposed.  Hayward's  bail,  1 
Chit  24  ^^^ 

Generally,  time  will  not  be  allowed  to  amend 
errors  in  the  notice  of  bait  Rennell  v.  Atkins, 
2  Chit  83. 


Bat  in  C.  P.  time  was  allowed  where  there 
was  too  general  a  description  of  his  residence. 
Baxter's  bail,  6  Moore,  44. 

The  residence  of  one  of  the  bail  having  been 
too  generally  given  in  the  notice,  the  other  was 
allowed  to  justify,  and  time  afforded  to  give  an- 
other notice.  Topham  v.  Calvert,  1  Price's  P.C 
140. 

But  an  affidavit,  that  the  omission  proceeded 
from  the  mistake  of  the  attorney's  clerk,  was  re- 
quired.   Id. 

In  the  case  of  bail  by  habeas  corpus,  or  on  writ 
of  error,  time  to  justify  is  not  in  general  allowed 
for  amending  a  defect  in  the  notice  of  bail,  or  on 
account  of  the  delay.  Darcy's  and  Atkins's  bail, 
1  Chit  76,  (a). 

Time  was  not  allowed  to  correct  a  misnomer  in 
the  notice  of  justification  in  bail  by  habeas  corpus. 
Rufforfs  bail,  1  Chit  76. 

Notice  of  bail  named  Lloyd,  with  a  double  L», 
and  in  the  affidavit  of  justification  with  a  single 
L,  time  allowed  to  amend.  Williams's  fail,  1 
Chit  494,  n. 

Time  was  allowed,  where  the  affidavit  of  justi- 
fication did  not  state  the  degree  of  the  baiL  Anon. 
1  Chit  292. 

In  the  Exchequer,  in  bail  by  affidavit,  the  court 
will  grant  time  to  put  in  other  bail,  but  will  not 
allow  the  defendant  merely  to  amend  the  affidavit, 
or  justify  the  same  bail.  Jones  v.  Ripley,  3  Price, 
261. 

In  the  case  of  bail  by  affidavit,  where  time 
had  been  allowed  to  answer  affidavits  impeaching 
their  sufficiency,  the  court  refused  to  allow  the 
defendant  in  the  meantime  to  justify  fresh  baiL 
Ling's  bail,  4  M.  &  P.  576:  8.  V.  nom.  Cockbum 
v.  Ling,  6  Bing.  732 :  S.  P.  Green  v.  Hartley^  1 
Chit  354 

Where  the  time  for  putting  in  and  justifying 
bail  expired  on  Friday  18th,  and  one  of  the  ban 
justified,  and  the  other  was  rejected,  time  was 
given  till  Friday  25th,  to  add  and  justify  another 
bail,  on  payment  of  costs.  Weemys  v.  Peoree,  1 
Price's  P.  C.  151. 

Where,  in  bail  by  affidavit,  the  names  of  the 
bail  were  omitted  m  the  notice  of  justification, 
through  the  neglect  of  the  agent  in  the  country, 
two  days'  time  was  given,  the  omission  not  ap- 
pearing to  have  been  made  for  the  purpose  of 
delay.    Jeffry's  bail,  1  Chit  351. 

So,  where  the  surname  was  omitted. 
Loft%187. 


The  court  allowed  time  to  justify  bail, 
the  notice  of  justification  did  not  state  the  addi- 
tion of  the  bail,  but  described  him  (contrary  to 
the  fact)  as  bail  of  whom  notice  had  before  been 
given,  on  condition  that  the  defendant  should 
produce  an  affidavit  that  the  error  was  accidental. 
Atkinson's  bail,  2  Chit  86;  1  Taunt  18,  n. 

Where  time  was  applied  fbr  to  send  an  affi- 
davit of  justification  into  the  country,  to  amend 
a  mistake  in  the  jurat,  the  court  made  the  attor- 
ney pay  the  costs  of  the  application.  SkUUtas^s 
batl,  9  D.  &  R.  6. 

Where  the  agent  for  the  defendant  had  not 
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time  to  communicate  with  his  principal  in  the 
country,  so  as  to  obtain  the  names  of  good 
bail,  the  court  allowed  the  bail  to  be  changed  upon 
payment  of  costs,  and  upon  putting  the  plaintiff 
in  the  same  situation  as  if  good  bail  had  been 
in  in  the  first  instance.  Whitehead  v.  Minn, 
C.A,J.54;  2Tyr.  160;  1  Price's  P.  C.  13a 


& 


4.  Other  Coses. 

Time  was  allowed  where  the  property  was 
found  to  be  insufficient,  on  a  mistaken  idea  of 
the  bail.     Vorden  v.  Wilson,  1  Chit  287. 

Or  to  inquire,  where  the  bail  told  the  plaintiff 
that  he  would  not  justify.    Anon.  ]  Chit  289. 

Bail,  of  whom  notice  had  been  given,  having 
been  rejected  in  another  cause  on  the  day  on 
which  they  were  to  justify,  were  not  offered  for 
justification  according  to  the  notice,  and  on  the 
next  day  the  defendant  applied  for  time  to  add 
and  justify,  and  to  stay  proceedings  against  the 
bail  below;  but  the  court  refused  the  motion, 
because  the  plaintiff  could  not  be  aware  of  such 
proceeding.    Watson  v.  Hinton,  1  Chit  290. 

Where  bail  had  been  put  in  by  one  attorney, 
and  attempted  to  justify  by  another,  time  was 
given  to  change  the  attorney  regularly.  Malper- 
esn's  bail  2  Out  93. 


The  court  of  firchequer  gave  the  defendant 
necessary  time  for  nutting  in  and  justifying  bail, 
where  a  question  of  doubt  had  been  raised  whe- 
ther the  party  was  properly  held  to  bail,  without 
prejudice  to  the  plaintiff's  proceedings.  Cope  v. 
Joseph,  9  Price,  155. 

Where  boil  were  rejected  immediately  upon 
hearing  the  affidavits  in  opposition,  that  court 
refused  time  to  answer  the  affidavits,  or  for  any 
other  purpose.    Anon.  10  Price,  8. 

The  court  of  Exchequer  will  now  give  time  to 
justify  bail  at  chambers.  Bell  v.  Horton,  11 
Price,  741. 

5.  Practice. 

Affidavit.] — A  motion  for  time  to  justify  must 
be  supported  by  an  affidavit  of  the  nets,  in  ex- 
cuse of  the  bail  not  attending.    Anon.  1  Chit 

An  affidavit  for  further  time  to  justify,  on  the 
ground  that  one  of  the  bail  cannot  attend,  must 
state  the  consent  of  the  party  to  become  bail,  and 
a  belief  of  his  sufficiency.  Hamilton  v.  Dains- 
/sre?,3Chit82:  S.P.  West's  bail,  1  Chit  292;  1 
Chit  2,  (*).  

Ot&er  matters.}— One  judge  will  not  interfere 
another  judge's  order  for  time  to  justify 
bait     Tomlinson  v.  Harvey,  2  Chit  83. 

A  defendant  may  put  in  fresh  bail,  where  time 
fans  been  granted  to  the  plaintiff  to  inquire  into 
the  sufficiency  of  the  former  baiL  Freeman  v. 
2  Chit  84:  &  P.  Anon.  1  Chit  345,  n. 


A  subsequent  justification  after  leave  for  time 
given,  operates  in  every  respect  as  if  the  bail  had 
justified  on  the  proper  day.  Sparrow  v.  Lewes 
(KmL\  8  Taunt  126. 

i.  2r 


And  if  the  bail  do  not  justify  on  the  further 
day  given,  the  plaintiff  is  to  be  in  the  same  situ- 
ation  as  if  they  had  not  justified  on  the  first  day. 
Thompson's  bail,  1  Chit  356.  And  see  Bex  v. 
London  (Sheriffs),  lD.tR.  163. 

A  rule  for  further  time  to  justify  bail,  drawn 
up  as  of  a  wrong  day,  was  held  an  immaterial 
error,  and  they  were  permitted  to  justify.  Do- 
naldson's bail,2  Chit  83. 

Where  the  court  give  time  till  a  particular  day 
to  add  and  justify  bail,  and  the  bail  does  not  at- 
tend on  that  day,  he  cannot  justify  on  a  subse- 
quent day  without  a  fresh  rule.  Carter's  bad,  1 
Chit  42. 


XV.  Justification  of  Bail. 

1.  When  necessary. 

Bail  who  surrender  their  principal  need  not 
justify.    Anon.  2  W.  Black.  758. 

Bail  who  have  rendered  in  their  discharge  can- 
not afterwords  justify,  so  as  to  relieve  the  defend- 
ant from  imprisonment,  without  entering  into  a 
fresh  bail-piece.    Payne's  bail,  2  Chit  76. 

When  ruled  to  bring  in  the  body,  the  sheriff 
must  put  in  and  perfect  special  bail,  though  not 
excepted  to,    Poole  v.  Peate,  2  W.  Black.  1206. 

Bail  not  put  in  in  time  are  bound  to  justify, 
though  not  excepted  to  until  twenty  days  after, 
warns.    Nunn  v.  Rogers,  2  Chit  108. 

Where  the  defendant  refused  to  move  that  his 
bail  might  justify  till  they  had  paid  certain  costs, 
the  court  permitted  them  to  justify  on  their  own 
motion.  Haggett  v.  Argent,  2  Marsh.  365 ;  7 
Taunt  47. 

Though  two  notices  are  given  by  different  at- 
tornies  of  two  different  sets  of  bail,  and  the  bail 
put  in  by  the  sheriff  have  already  justified,  the 
defendant  is  entitled  to  have  his  bail  justify,  and 
be  allowed.     Wheeler  v.  Rankin,  1  Chit  81. 

Bail  cannot  justify  for  a  defendant  brought 
into  court  to  be  charged  in  execution  in  the 
cause.    Bircham  v.  Chambers,  11  Moore,  343. 


2.  When  to  be  done. 

In  ordinary  Cases.] — In  C.  P.  the  defendant 
has  four  days  exclusive  from  the  day  of  the  ex- 
ception to  justify  bail ;  and  if  an  attachment  be 
obtained  on  the  fourth  day,  the  court  will  set  it 
aside,  without  first  calling  on  the  defendant  to 
justify  bail.    Mdyeock  v.  Solytnan,  1 N.  R.  139. 

Where  the  rule  to  bring  in  the  body  expires  on 
the  last  day  of  a  term,  the  bail  have  the  whole 
of  the  first  day  of  the  next  term  to  justify :  and 
if  the  defendant  surrender  in  discharge  of  his 
bail  on  any  part  of  that  day,  the  sheriff  cannot 
be  attached  for  not  bringing  in  the  body.  Rex  v. 
Middlesex  (Sheriff),  8  T7r.  464. 

Bail  may  justify  at  any  time  before  execution 
issues ;  though  final  judgment  have  been  signed. 
Todd  v.  Etherington,  2  Marsh.  374. 

In  C.  Pn  of  the  four  days  allowed  to  perfect 
bail,  after  exception,  the  first  is  reckoned  exehv 
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sively,  and  the  last  inclusively ;  so  that  where  the 
exception  was  on  Wednesday,  an  attachment 
could  not  regularly  issue  against  the  sheriff  till 
the  Tuesday  following  (Sunday  being  no  day); 
but  though  the  attachment  did  issue  on  the 
Monday,  the  court  would  not  set  it  aside,  be- 
cause the  bail  were  not  perfected.  North  v. 
Evans,  2  H.  Black.  35. 

If  bail  above  be  put  in  and  justified,  within 
four  days  from  the  ruling  the  sheriff  to  bring  in 
the  body,  the  court  of  C.  P.  will  set  aside  all 
proceedings  upon  the  bail-bond,  commenced 
previous  to  the  time  of  justification.  Wright  v. 
Walker,  3B.&P.  564.  And  see  Whittle  v.  Old- 
aker,  7  B.  &,  C.  478;  1  M.  &  R.  298. 

Where  no  bail  are  put  in  at  the  expiration  of 
the  rule  to  bring  in  the  body,  bail  afterwards  put  in 
are  bound  to  justify  within  four  days  in  a  town 
cause,  or  six  days  in  a  country  cause,  without 
being  excepted  to.    Story's  east,  2  Chit  82. 

And  the  court  of  C.  P.  allowed  the  defendant 
to  justify  bail,  after  an  attachment  issued  against 
the  sheriff,  but  gave  leave  to  the  plaintiff  to  op- 
pose them  without  prejudice.  WUliams  v.  Water- 
field,  1  B.  Sl  P.  334. 

The  same  court  allowed  bail  to  justify  after 
the  rule  on  the  sheriff  had  expired,  on  payment 
of  the  costs  of  the  opposition.  Weddall  v.  Ber- 
ger,  1  B.  &.  P.  325. 

But  refused  to  permit  a  defendant  to  justify 
bail,  after  an  action  for  an  escape  commenced 
against  the  sheriff,  no  bail-bond  having  been 
taken.     WM  v.  Matthew,  1  B.  &  P.  225. 

In  Vacation.} — If  bail  are  excepted  to  in  vaca- 
tion, and  the  notice  of  exception  require  them  to 
justify  before  a  judge,  the  bail  shall  justify 
within  four  days  from  the  time  of  such  notice, 
otherwise  on  the  first  day  of  the  ensuing  term. 
Reg.  Gen.  K.  B.,  C.  P.,  ct  Exchequer,  H.  T.  2  W. 
4,1  Dowl.P.C.185;  8  Bing.  290 ;  1  M.  &  Scott, 
417 ;  3  B.  &  Adol.  376 ;  2  C.  &  J.  172;  2  Tyr. 
342;  4  Bligh,  N.  S.  595. 

The  statute  43  Geo.  3,  c  46,  authorizing  the 
justifying  bail  in  vacation,  in  an  arrest  upon 
mesne  process,  does  not  extend  to  a  person  in 
custody  upon  a  habeas  corpus  removing  the 
cause  from  the  mayor's  court  into  K.  B.  Steer 
v.  Smith,  1  Chit  44,  80. 


Effect  of  ruling  the  Sheriff.] — By  giving  the 
sheriff  a  rule  to  bring  in  the  body,  the  time  for 
justifying  bail  is  extended  till  the  rule  expires. 
Whittle  v.  Oldaker,  7  B.  &  C.  478;  1M.&R. 

29a 

Wherever  a  plaintiff  shall  rule  the  sheriff,  on  a 
return  of  cepi  corpus,  to  bring  in  the  body,  the 
defendant  shall  be  at  liberty  to  put  in  and  per- 
fect bail  at  any  time  before  the  expiration  of 
such  rule.  Reg.  Gen.  M.  T.  1  Will  4,  Exchequer, 
1  Price's  P.  C.  8;  1  C.  &  J.  281 ;  1  Tyr.  163. 

Before  the  rule  it  was  held,  that,  by  ruling  the 
sheriff  to  bring  in  the  body  before  the  time  for 
justifying  bail  nas  expired,  the  plaintiff  does  not 
enlarge  the  time  for  justifying  bail  until  the  ex- 
piration of  the  body  rule,  if  at  that  period,  when, 


independently  of  the  body  rule,  the  time  for  jus- 
tification expires,  he  take  an  assignment  of  the 
bail-bond ;  for  by  so  doing  he  waives  the  body 
rule.  Bolland  B.  dissentiente.  Luddv.Arnaboldi, 
1C.&J.  97. 

Time  being  given  till  27th  January  to  justify 
bail,  on  the  25th  plaintiff  ruled  the  sheriff  to 
bring  in  the  body  in  six  days.  On  the  27th  the 
plaintiff  took  an  assignment  of  the  bail-bond ;  on 
the  30th  the  bail  justified.  Proceedings  on  the 
bail-bond  were  staid  without  ordering  it  to  stand 
as  a  security,  for  the  time  of  perfecting  bail  was 
enlarged  by  the  body  rule,  and  plaintiff  might 
have  gone  on  to  trial  in  the  original  action. 
Ladd  v.  Wilson,  1  Tyr.  18. 

3.  When  waived. 

In  general,  a  demand  of  plea  is  a  waiver  of 
justification.  Rex  v.  London  (Sheriffs),  1  D.  h, 
R.  163. 

But  after  time  given  to  justify  upon  the  terms 
of  the  plaintiff  being  in  the  same  situation,  a  de- 
mand of  plea  is  no  waiver  of  the  justification. 
Rex  v.  Middlesex  (Sheriff),  4  D.  &  R.  834. 

After  the  time  for  putting  in  and  justifying 
bail  had  expired  (one  of  the  bail  having  been  re- 
jected), and  time  riven  to  add  and  justify  an- 
other without  prejudice  to  the  plaintiff  in  his 
proceedings,  and  in  the  interval  he  demanded  a 
plea: — Held,  that  an  attachment  against  the* 
sheriff  for  not  bringing  in  the  body  was  regular, 
the  added  bail  not  having  justified  within  the 
time  for  which  indulgence  was  given.    LL 

A  rule  to  plead  is  not,  like  a  demand  of  plea,  a 
waiver  of  baiL  Crosby  v.  Doris,  1  Price's  P.  C.  61. 

4.  Mode  of  Proceeding, 

At  what  Time.] — Bail  who  were  not  present  at 
the  first  sitting  of  the  court,  must  wait  tin  the 
rising.    Anon,  Lofft,  88. 

Bail  in  Common  Pleas  shall  justify  at  the  sit- 
ting of  the  court  only,  and  at  no  other  time,  ex- 
cept on  the  last  day  of  term,  when  bail,  who  may 
have  been  prevented  from  attending  at  the  sitting 
of  the  court,  shall  be  permitted  to  justify  at  the 
rising  of  the  court  Reg.  Qen.  C.  Pn  M.  T.  51 
Geo.  3, 3  Taunt  569. 

But  bail  were  permitted  to  justify  at  the  rising 
of  the  court,  before  the  last  day  of  the  term, 
notwithstanding  this  rule.  Hopper  v.  Jacobs,  8 
Taunt  56. 

Special  bail  shall  be  permitted  to  justify  in 
open  court,  although  they  did  not  actually  be- 
come bail  before  the  time  that  notice  for  justifi- 
cation was  delivered  to  the  plaintiff's  attorney  or 
agent  Reg.  Gen.  C.  P.,  M.  T.  37  Geo.  3.1E 
&  P.  660. 


Bail  must  actually  have  become  so,  before 
tice  of  justification  is  given.    Collier  v.  Godf rem, 
1  H.  Black.  291. 

In  the  Exchequer,  justification  of  bail  in 
court  must  be  taken  at  the  sitting  of  the 
before  the  other  ordinary  business.    Reg.  Gsou 
Exch.,  EXT.  56  Geo.  3, 2  Price,  327;  and 
Price,  632. 
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Bail  by  affidavit  is  not  within  the  rule.  Anon. 
3  Price,  35. 

And  the  court  desired  that  H  might  be  under- 
stood that  the  role  of  E.  T.  56  Geo.  3,  would  be 
peremptorily  enforced,  and  they  announced  that 
they  would  not  admit  bail  to  justify,  unless  the 
justification  were  moved,  in  conformity  with  that 
order,  at  the  sitting  of  the  court  Mem.  4  Price, 
155. 

The  junior  baron  in  the  Court  of  Exchequer 
sits  erery  day  during  term,  a  few  minutes  before 
10  o'clock,  for  the  purpose  of  taking  the  justifica- 
tion of  bail  and  motions  of  course;  and  all  such 
matters  must  be  then  brought  on.  Reg.  Gen, 
Exch.  M.  T.  1  Geo.  4,  6  Price,  612.  And  tee 
Thmkinson's  bail,  2  Chit  94 

And  bail  will  not  be  permitted  to  justify,  un- 
less they  are  in  attendance,  and  counsel  instruct- 
ed, by  half-past  10  o'clock-  Reg.Gen.Ez.ch.lL 
T.  1  ft.  2  Geo.  4,  9  Price,  57. 

On  the  first  and  last  days  of  term  bail  may 
justify  during  the  sitting  of  the  court  Mem.  1 
C.  at  J.  467. 

Bail  appearing  to  justify  will  be  called  in 
future  from  the  bail-pieces  by  the  officer  of  the 
court  Reg.  Gen.  Exch.  M.  T.  1  Will  4, 1  Price's 

P.  a  na  

Ptrsomal  itttendmee.}— Bail,  who  lite  within 
sen  miles  of  the  city  of  London  or  Westminster, 
most  justify  in  person,  and  not  by  affidavit 
1  C.  &  J.  516;  1  DowL  P.  C.  293. 


The  rule  extends  to  bail  living  within  the  bills 
of  mortality.  Wilmoty.  Eaton,!  Price's  P.  C.  91. 

Where  such  an  objection,  and  that  of  the  de- 
scription of  Somen  Town  as  the  residence  of 
the  bait,  were  taken  and  allowed,  the  court  gave 
tune,  notice  to  be  given  forthwith.    Id. 

A  defendant,  usually  residing  in  the  country, 
arrested  in  London,  in  a  town  cause,  may  justify 
bail  by  affidavit    White  v.  Thomas,  5  Price,  13. 

At  CAomier*.]— By  1  Will  4,  c.  70,  s.  12,  bail 
umy  be  justified  before  a  judge  at  ckambers,or  in 
moms  other  convenient  place,  to  be  by  him  appoint- 
ed, as  well  in  term  as  in  vacation,  and  whether 
ike  defendant  be  actually  in  custody  or  not. 

AH  special  Vail  shall  be  justified  in  the  Ex- 
chequer within  four  days  after  exception,  before 
a  baron  at  chambers,  as  well  in  term  as  in  vaca- 
tion. Reg.  Gen.  ExcIl,  M.  T.  1  Will.  4,  Price's 
P.C.9;  lC.dLj.281;  1  Tyr.  163. 

Bjy  a  rule  of  the  Court  of  Exchequer,  made  in 
Michaelmas  term,  1830,  last  past,  it  was  ordered 
thai  hereafter  all  special  bail  should  be  justified 
before  a  baron  at  chambers,  as  well  in  term  as  in 
vacation;  and  it  being  expedient  to  repeal  as 
much  of  the  said  rule  as  relates  to  the  justifica- 
tion of  bail  in  term  time,  it  is,  therefore,  ordered 
that,  from  and  after  the  present  term,  the  justifi- 
cation of  bail  in  term  time  shall  (unless  by  con- 
sent) take  place  as  heretofore  in  open  court,  and 
that  the  justification  of  bail  before  a  baron  at 
chambers  shall  be  confined  to  cases  of  consent, 
and  to  justification  in  vacation.  Reg.  Gen.  Exch., 
H.T.1  Wilt  4.1C.4W.  385;  1  Tyr.  291. 


A  justification  of  bail  at  chambers  in  vacation 
without  consent  was  held  not  good  in  the  Ex- 
chequer ;  the  plaintiff  not  objecting  to  an  appli- 
cation to  the  court  to  permit  such  justification, 
considered  tantamount  to  consent  Sayers  v. 
Ttdfree,  1  Price,  2. 

And  in  such  case  they  are  no  bail,  though  ex- 
amined by  the  plaintiff's  attorney,  unless  they 
justify  next  term  in  court  Hawkins  v.  Plomsr, 
2  W.  Black.  1064. 

Conditional  Justification.] — Bail  may  justify 
conditionally,  if,  on  inquiring  at  the  places  where 
he  swears  he  has  money,  the  affirmation  of  that 
fact  should  be  ascertained.    Anon.  2  Tyr.  158.  ( 

One  of  bail  admitted  to  justify  conditionally, 
but  not  to  be  finally  allowed  till  the  arrears  of 
taxes  and  poor  rates  due  should  be  paid,  and  re- 
ceipt produced.  Terry  v.  Pearse,  1  Price's  P.  & 
141. 

5.  By  Affidavit. 
The  affidavit  must  also  give  a  true  description 
of  their  place  of  residence.    Collins  v.  Goodyer, 
4D.olR.44;  2B.oYC.563. 

Bail  by  affidavit  rejected,  because  the  name  of 
each  deponent  was  not  inserted  in  the  jurat 
Welling*  v.  Marsh,  11  Price,  509 :  &  P.  Drabble 
v.  Denham,  2  Chit  92. 

The  jurat  of  an  affidavit  by  a  marksman  must 
state  that  it  was  understood  by  him,  as  well  as 
read  over  and  explained  to  him.  AUworthy's 
bail,  2  Chit  92. 

And  the  place  at  which  it  was  sworn.  Boyd  v. 
Straker,  7  Price,  662. 

And  an  affidavit  by  a  marksman  must  state 
that  the  mark  was  made  in  the  presence  of  the 
commissioner  taking  it    Anon.  2  Chit  92. 

The  affidavit  of  justification  of  country  bail 
ought  to  be  taken  before  the  bail  commissioner; 
and  the  affidavit  of  caption  before  a  commissioner 
for  taking  affidavits,  or  the  baron  to  whom  the 
bail  shall  be  transmitted.  Salmon's  bail,  M*CleL 
6l  Y.  149. 

But  held  in  K.  B.  that  the  affidavit  of  justifi- 
cation need  not  be  so  taken.  Brealey  v.  Holt,  2 
Chit  91. 

It  may  be  taken  as  to  one  bail  in  the  country, 
and  as  to  the  other  in  town.  Manaorfs  bail,  2 
Chit  90. 

Or  before  different  commissioners.  Anon.  2 
Chit  91. 

An  affidavit  of  justification  of  country  bail,  in 
the  jurat  of  which  it  was  stated  to  have  been 
u  sworn  a}  Beverley,"  omitting  the  county,  re* 
jected  for  uncertainty.  Boyd  y.  Straker,  7  Price, 
662. 

6.  In  what  Sum. 
Rule  and  Cases  under  it]— Affidavits  of  justi- 
fication shall  be  deemed  insufficient,  unless  they 
state  that  each  person  justifying  is  worth  the 
amount  required  by  the  practice  of  the  courts, 
over  and  above  what  will  pay  his  just  debts,  and 
over  and  above  every  other  sum  for  which  he  is 
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then  bail.  Reg.  Gen.  K.  B^  C.  P.,  and  Exch., 
Hil.  Term,  2  W.  4, 1  Dowl.  P.  C.  185 ;  8  Bing. 
290;  1  M.  &  Scott,  418;  3  B.  <&,  Adol.  376;  2 
C.  &  J.  173;  2  Tyr.  342;  4  Bligh,  N.  S.  595. 

An  affidavit  of  justification  may  be  sufficient 
if  the  rule  of  court  is  substantially  complied 
with,  though  it  may  not  be  exactly  conformable 
with  the  form  given  by  the  rule.  Perry's  bail,  1 
Dowl.  P.  C.  606. 

If  the  affidavit  of  justification  state  that  the 
bail  are  "  possessed"  of  a  certain  sum,  instead  of 
M  worth,"  the  affidavit  is  insufficient,  and  must 
be  amended.  Roger*  ▼•  Jones,  1  Dowl.  P.  C. 
704;  1  C.  &M.  323:  S.P.  Hutchinson's  bail,  2 
C.  &  J.  487;  1  Dowl.  P.  C.  571 ;  Simpson's  bail, 
1  DowL  P.  C.  605. 

Affidavit  of  justification  of  bail  sworn  in  the 
country,  stated  the  bail  to  be  possessed  of  pro- 
perty of  a  certain  amount,  without  further  stating 
that  each  of  the  bail  were  worth  double  the  sum 
for  which  defendant  was  held  to  bail  above  his 
own  just  debts,  or  every  other  sum  for  which  he 
might  be  then  bail : — Held,  bad,  but  time  given 
to  amend,  on  payment  of  plaintiffs  costs  of  the 
day  occasioned  by  the  affidavit  Darling  v. 
Hutchinson,  2  Tyr.  491. 

Time  given  to  supply  averments  prescribed  by 
new  rules  omitted,  in  affidavit  of  justification,  on 
payment  of  costs.  Pitt  v.  Perry,  1  Price's  P.  C. 
17L 

In  the  form  of  affidavit  of  justification,  the 
word  ** just"  is  made  to  precede  the  word  "debts." 
The  old  objection,  consequently,  can  no  longer  be 
taken.     Topham  v.  Calvert,  1  Price's  P.  C.  140. 

Costs  of  opposition  allowed.    Id. 

It  is  sufficient  if  bail  swear  that  they  are  worth 
the  amount  required  after  payment  of  all  their 
just  debts.    Anon.  2  Y.  At  J.  101. 

The  affidavit  by  bail  in  the  country  of  com- 
petency to  justify,  should  state  them  to  be  worth 
double  the  sum  sworn  to  over  and  above  all  their 
debts,  generally.  If  it  have  the  words  "just 
debts,"  it  will  be  considered  insufficient  But 
time  will  be  given  in  such  a  case  to  frame  another 
affidavit    Senior  v.  Speight,  12  Price,  393. 

Where  persons  who  are  shewn  to  be  bail  in 
other  actions,  justify  as  bail  by  affidavit,  they 
must  swear  that  they  are  worth  the  sum  required 
beyond  what  will  satisfy  their  debts  and  their 
other  engagements.  Henshaw  v.  Woolwich,  1 C. 
&  J.  150. 


Practice  previously.] — In  bail  by  affidavit  in 
K.  B.  it  need  not  be  stated  in  the  affidavit  of  jus- 
tification, that  they  are  worth  double  the  debt 
sworn  to  in  addition  to  their  liability  in  other 
causes.  Stevens's  bail,  1  Chit  395 :  S.  P.  Att- 
wood  v.  Emery,  1  Chit  306,  (a).  And  tee  Hob. 
son's  bail,  2  Chit  95* 

Semble,  that  this  is  also  unnecessary  in  C.  P. 
Reid  v.  Cornfoot,  1  Chit  306,  (a);  1  Moore,  29; 
7  Taunt  324. 

Secus  in  the  Exchequer,  where  the  affidavit 
must  state  that  the  bail  ate  sufficient  for  all  the 
actions.    Anon,  1  Chit  306,  (a). 


So,  Where  the  same  persons  are  bail  in  mere 
actions  than  one,  each  affidavit  ought  to  state 
that  the  bail  are  worth  double  the  amount  of  the 
debts  in  all  the  actions  wherein  they  offer  to  be- 
come bail.   Field  v.  Wainetoright,3  B.  At  P.  39- 

But  where  the  same  persons  are  bail  in  two  ac- 
tions on  one  bill  of  exchange,  they  are  only  bound 
to  justify  in  double  the  amount  of  the  sum  sworn 
to  in  each  action,  and  not  in  double  the  amount 
of  the  sum  sworn  to  in  both  actions.  *  Reid  v. 
Ellis,  and  Same  v.  Cornfoot,  1  Moore,  29 ;  7 
Taunt  324;  1  Chit  306,  (a). 

And  it  is  not  necessary  for  them  to  specify  in 
either  affidavit  the  relative  order  in  which  they 
are  sworn,  or  that  among  their  debts  they  include 
their  liability  as  bail  in  the  other  action.    Id* 

An  indorsee  of  the  same  bill  of  exchange  on 
which  the  principal  had  been  arrested,  and  an- 
other person  who  had  justified  as  bail  in  other 
actions,  neither  of  whom  had  sworn  in  the  affi- 
davit of  justification,  (which  was  in  the  common 
form,  that  he  was  worth  double  the  sum  sworn  to 
over  and  above  the  aggregate  of  all  the  other 
sums,)  were  rejected  as  bail  for  the  defendant 
Jones  v.  Ripley,  3  Price,  261. 

It  is  not  sufficient  for  bail  to  swear  they  are 
worth  a  certain  sum  exclusive  of  their  debts. 
HaU  v.  Carr,  4  Taunt  704 

But  held  in  K.  B.  that  it  was  sufficient  if  they 
swore  that  they  were  worth  double  the  sum  sworn 
to  in  the  affidavit  of  debt  Hobson'sbau\%Ctnt.95. 

^^^^^ 

Other  matters*] — In  bailable  actions,  for  any 
cause  exceeding  1000!.,  it  shall  be  sufficient  for 
the  bail  to  justify  in  10002.  beyond  the  sum  sworn 
to.  Reg.  Gen.  K.  B.  M.  T.  51  Geo.  3, 13  East, 
62;  C.  P.,  3  Taunt  341;  Excheq.,  8  Price, 508; 
Wightw.  115. 

Where  a  verdict  is  found  for  the  plaintiff  in  an 
action  of  crim.  con.  in  a  larger  sum  than  in  the 
judge's  order  to  hold  to  bail,  to  procure  the  en- 
largement of  the  defendant,  the  bail  must  justify 
in  such  larger  sum;  but  if  a  rule  for  a  new  trial 
be  afterwards  made  absolute,  the  bail  may  justify 
in  the  smaller  sum.    Dyott  v.  Dunn,  2  Chit.  79. 


7.  Opposition.     • 

(a)  How  conducted^ 

Where  bail  are  opposed,  an  affidavit  of  their 
insufficiency  cannot  be  produced  after  questions 
have  been  put  to  them.    Anon,  1  Chit  374,  («). 

And  affidavits  containing  general  slanderous 
statements  injurious  to  the  character  of  the  bail 
cannot  be  received.  Sanderson's  bail,  1  Chit.  676. 

But  bail  by  affidavit  were  not  allowed  to  justify, 
on  the  plaintiffs  producing  an  affidavit  of  decla- 
rations which  they  had  nude  of  their  insuffici- 
ency.   Anon.  1  Chit  676. 

If  the  justification  of  bail  by  affidavit  be  op- 
posed by  another  affidavit,  stating  the  insolvency 
of  one  of  the  bail,  the  court  of  C.  P.  will  not 
allow  the  matters  of  the  latter  affidavit  to  be  an- 
swered.   Aplin  v.  Fox,  5  Moore,  482. 

Where  it  appears  from  the  affidavits  filed  m 
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opposition  to  bail,  that  they  are  persons  of  low 
condition  and  desperate  circumstances,  and  such 
as  ought  not  to  have  been  brought  before  the 
court  to  justify  as  bail,  and  they  are  rejected  in- 
stanter  on  that  ground,  time  will  not  be  given  to 
answer  the  affidavits,  or  for  any  other  purpose. 
v. >  10  Price,  & 

Boil,  though  opposed  in  two  actions,  must  be 
opposed  in  each  separately.    Anon,  2  Chit  94 

Where  the  same  bail  came  up  to  justify  in  se- 
veral causes,  and  after  having  been  opposed, 
justified  in  one,  but  were  afterwards  rejected  in 
a  second  for  clear  insufficiency: — Held,  that  the 
same  objection  applied  to  all  the  causes,  and  that, 
as  the  matter  was  not  concluded  until  the  rule 
for  allowance  was  drawn  up,,  they  might  be  re- 
jected as  to  that  cause  in  which  they  had  justi- 
fied.    Wrterhouoe's  bail,  1  Chit  307. 

Where  bail  were  opposed  on  the  ground  that 
the  defendant  had  been  arrested,  but  no  bail-bond 
had  been  taken,  the  writ  appearing  to  have  been 
returnable  of  a  prior  term,  the  court  allowed  the 
bail  to  justify.    Crow  v.  WatsonfS  Chit  93. 

A  foreigner  being  bail,  may  be  sworn  and  ex- 
amined by  an  interpreter.  Glead  v.  Mackay,  2 
W.  Black.  957. 

If  bail  justify  without  the  observation  of  the 
counsel  instructed  to  oppose  them,  the  court  of 
C  P.  wiB  not  require  them  to  come  up  again  and 
justify  de  novo.  Hawkins  7.  WiZ*m,4  Taunt  666. 

SoinK.  B.    Butler's  bail,  1  CtiiL  83. 

A  rejection  of  one  boil  is  a  rejection  of  both. 
Lewis  v.  Gadderer,  1 D.  &  R.  350 ;  5  B.  dt A.  704. 


(o)  Costs. 

Jfale  and  Cues  under  it] — If  the  notice  of 
bail  shall  be  accompanied  by  an  affidavit  of  each 
of  the  bail  according  to  a  form  subjoined,  and  if 
the  plaintiff  afterwards  except  to  such  bail,  he 
■hall,  if  such  bail  are  allowed,  pay  the  costs  of 
justification;  and  if  such  boil  ore  rejected,  the 
defendants  shall  pay  the  costs  of  opposition,  un- 
less] the  court  or  a  judge  thereof  shall  otherwise 
order.  Reg.  Gen.  K.  R,  C.  P.,  and  Excheq.,  T. 
T.  1  W.  4, 2  B.  &  AdoL  788;  7  Bing.  783;  4  C. 
&  P.  602;  1  OJSl  J.  470;  1  DowL  P.  C.  103;  1 
Tyr.521;5  M-X**.  814;  1  Price's  P.C.  109;  4 
ROgfc,  N.  S.  581.     ' 

If  bail  justify  by  affidavit  in  pursuance  of  the 
rule,  the  notice  must  be  accompanied  either  by 
the  original  affidavit,  or  by  a  copy  purporting 
upon  the  face  of  it  to  be  a  copy.  West  v.  Wu- 
3  B.  &,  AdoL  345;  1  DowL  P.  C.  162. 


Costs  of  justification  will  sometimes  be  refused 
although  the  bail  have  passed.  Thomson's  bail, 
1  DowL  P.  C.  497. 

Where  bail  having  made  the  affidavit  required 

by  the  rule,  justify  after  exception,  although  the 

plaintiff  does  not  appear  to  oppose,  the  defendant 

.  10  atOl  entitled  to  the  costs  of  the  justification. 

JUkwon's  bail,  1  DowL  P.  C.  514. 


Farm  of  4/M*wt}— Though  the  form  of  the 
sjffidarittobemao^bybail,aoooitu^tothenile, 


is  several, '  it  may  be  made  jointly.    Anon.  1 
DowL  P.  C.  115. 

An  affidavit  of  sufficiency  by  country  bail, 
purporting  to  be  according  to  the  rule,  and  not 
containing  all  its  requisites,  i»  good,  if  it  be  suffi- 
cient according  to  the  old  rules.    Id. 

Where  bail  were  rejected  on  the  ground  of  a 
defect  in  the  affidavit  of  justification,  in  omitting 
to  describe  the  boil  as  housekeepers  or  freeholders, 
the  court  refused  to  allow  the  plaintiff  the  costs 
of  his  opposition,  or  of  the  opposition  to  a  former 
justification,  on  the  ground  of  a  defective  notice. 
Kibble  v.  Thorburn,  2  M.  &,  Scott,  359. 

It  is  not  enough,  in  the  affidavit  of  sufficiency, 
that  the  bail  should  describe  himself  as  possessed 
of  u  money  in  the  funds,"  without  stating  in  what 
fund  it  is.    Anon.  1  DowL  P.  C.  159. 

Where  the  property  of  which  the  bail  describes 
himself  possessed  in  his  affidavit  is  insufficient, 
the  court  will  not  allow  him  to  justify,  without 
payment  by  the  defendant  of  the  costs  of  opposi- 
tion, although  possessed  of  sufficient  other  pro- 
perty.   Jackson's  bail,  1  DowL  P.  C.  172. 

Where  boil  cannot  justify  in  respect  of  the  pro- 
perty described  in  the  affidavit  of  justification,  but 
are  allowed  to  pass  on  justifying  for  other  proper- 
ty, the  plaintiff  is  entitled  to  the  costs  of  the  oppo- 
sition.   Hemming  v.  Blake,  1  DowL  P.  C.  179. 

Where  a  bail  swears,  "that  he  is  not  boil  for 
any,"  without  adding  other  persons,  it  is  suffi- 
cient   Smith's  bail,  1  DowL  P.  C.  514 

Costs  of  Justification.] — Keeping  a  gambling- 
house  is  not  a  ground  for  rejecting  bail ;  and,  if 
allowed,  is  not  a  ground  for  refusing  the  defend- 
ant the  costs  of  justification  under  rule  3,  T.  T. 
1  Will.  4.    Anon.  1  DowL  P.  C.  160. 

Where  there  is  a  defect  in  the  notice  of  bail, 
and  further  time  is  given  to  inquire  as  to  them, 
and  they  ultimately  justify,  the  defendant  is  not 
entitled  to  the  costs  of  justification.  Anon.  1 
DowL  P.  C.  126. 

Costs  of  bringing  bail  up  to  justify  allowed, 
when  they  have  given  notice  of  putting  in  and 
justifying  at  the  same  time,  accompanied  by  an 
affidavit  of  justification,  and  after  exception  at- 
tend to  justify,  and  are  not  opposed,  bowman 
v.  Russell,  2  Tyr.  744. 

If  a  plaintiff  alarm  bail  who  have  been  put  in, 
and  thus  prevent  them  from  justifying,  the  court 
will  compel  him  to  pay  the  costs  of  putting  them 
in.    Owynne  v.  Fuller,  1  DowL  P.  C.  444. 

Costs  of  Opposition.] — The  costs  of  opposing 
bail  who  have  complied  with  rule  3,  T.  T.  1  Will. 
4,  but  are  rejected,  are  allowed  as  a  matter  of 
course  to  the  plaintiff,  unless  some  very  strong 
ground  is  shewn  on  the  part  of  the  defendant 
for  putting  in  bail,  who  could  not  justify.  Evans's 
bail,  1  DowL  P.  C.  384. 

One  default  in  the  justification  of  boil  pursu- 
ant to  notice  subjects  the  party  to  the  costs  of 
opposition  in  the  court  of  Exchequer.  Thomas 
v.  Gray,  1  Price's  P.  C.  86. 

Where  proceedings  have  been  token  on  the 
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bail-bond,  before  the  bail  come  up  to  justify,  the 
payment  of  those  costs  cannot  be  insisted  on  as 
a  preliminary  objection.  Wilson's  bail,  1  DowL 
P.  C.  614. 


Costs  of  Opposition  where  several  Notices.]— 
Whenever  two  or  more  notices  of  justification  of 
bail  shall  have  been  given  before  the  notice  on 
which  bail  shall  appear  to  justify,  no  bail  shall  be 
permitted  to  justify  without  first  paying  (or  secur- 
ing to  the  satisfaction  of  the  plaintiff,  his  attorney, 
or  agent,)  the  reasonable  costs  incurred  by  such 
prior  notices,  although  the  names  of  the  persons 
intended  to  justify,  or  one  of  them,  may  not  have 
been  ohanged ;  and  whether  the  bail  mentioned  in 
any  such  prior  notice  shall  not  have  appeared,  or 
shall  have  been  rejected.  Reg.  Qen.  K.  R,  H. 
T.  2  &  3  Geo,  4;  1D.&R.  196;  5B.&A. 
559 ;  2  Chit  376. 

The  court  has  no  power  to  order  the  payment 
of  costs  of  vexatious  notices  of  justifying  bail  at 
chambers,  before  the  defendant  is  permitted  to 
give  a  fresh  notice,  where  there  has  been  a  change 

of  the  defendant's  attorney.    v.  Clarke,  2 

Chit  89. 

It  seems  to  be  otherwise,  where  the  same  at- 
torney has  acted  vexatiously  in  giving  repeated 
notices.    Id. 

And  in  such  case  they  may  be  recovered  on 
motion.    Steer  v.  Smith,  1  Chit  44, 80. 

Though  three  notices  were  given  of  the  same 
bail  to  justify  in  vacation  before  different  judges, 
and  the  plaintiff  had  incurred  the  expense  of  three 
oppositions,  yet,  upon  their  appearing  to  justify 
on  a  fourth  notice,  the  court  would  not  compel 
the  payment  of  the  costs  of  the  opposition,  as  the 
bail  justified,  though  the  court  afterwards  refer- 
red the  matter  to  the  master  on  an  application 
against  the  attorney  for  vexatious  proceedings.  Id. 

Where  six  different  notices  of  the  same  bail 
were  given,  the  court  compelled  the  defendant  to 
pay  afi  the  costs  incurred  by  the  plaintiff  in  con- 
sequence  thereof  Aldiss  v.  Burgess,  3  B.  At  A. 
759. 

By  the  practice  of  the  court  of  Exchequer,  the 
plaintiff  is  entitled  to  costs  upon  the  second  notice 
of  justification,  if  a  brief  be  delivered  to  counsel  to 
oppose  the  bail  upon  the  first  notice.  Barrow  v. 
Whitehead,  2  Y.  &,  J.  2. 


Costs  of  former  Opposition.} — In  the  Exche- 
quer, if  bail  be  once  successfully  opposed,  they 
cannot  justify,  until  5/.  has  been  deposited  with 
the  master  to  cover  the  costs.  Smith  v.  Cooper,  1 
Dowl.  P.  C.  287 ;  1  C.  &  J.  460 ;  1  Tyr.  378. 

There  must  be  three  notices  of  justification  and 
two  changes  of  bail,  to  entitle  the  plaintiff  to  in- 
sist on  a  deposit  of  costs  of  opposition  before  the 
bail  justify.    Mercer  v.  Sanby,  1  Chit  658. 

The  costs  of  a  former  opposition  were  allowed 
where  there  had  been  three  notices  and  two 
changes  of  bail.  Thompson  v.  Davis,  1  Chit  658,  n. 

Costs  of  prior  oppositions  not  allowed,  though 
there  had  been  three  notices  of  justification,  if 
one  of  the  notices  was  of  bail  put  in  merely  for 


the  purpose  of  a  render.    Wilson  v.  Esmerhk  1 
Chit  65a 

Where  bail  were  opposed  and  rejected,  and  the 
defendant  was  surrendered  on  the  next  day,  ha 
was  allowed  to  justify  new  bail  without  paying  the 
costs  of  the  former  opposition.  Holwardv.  Andre, 

1  B.  &  P.  32. 

But  now  bail  are  not  permitted  to  justify  till 
the  costs  of  the  former  opposition  are  paid  to  the 
plaintiff  though  the  defendant  is  in  custody. 
Hex  v.  Middlesex  (Sheriff),  1  Taunt  57 :  &  JP. 
Mitchell  v.  Claridge,  1  Taunt  58,  n. 

What  Costs  allowed.}— A  too  general  descrip- 
tion of  bail,  although  a  sufficient  ground  for  op- 
posing the  justification,  is  not  in  itself  enough  to 
call  upon  the  court  to  fix  the  defendant  with  the 
costs  of  the  opposition  at  the  time ;  but  the  con- 
sideration of  costs  will  be  reserved  till  the  bail 
justify.    Richardson  v.  Hodgson,- 11  Price,  379. 

The  plaintiff's  costs  of  inquiries  afW  sufficiency 
of  bail,  are  costs  in  the  cause.    Paine  v.  Aftuitse, 

2  Tyr.  162 ;  1  Price's  P.  C.  168. 

If  time  to  justify  bail  be  granted,  the  defend- 
ant must  pay  the  plaintiff's  costs  of  attending  to 
oppose.    De  Bodies  bail,  1  DowL  P.  G  368. 

If  the  copy  of  the  affidavit  of  sufficiency  served 
on  the  plaintiff  do  not  purport  to  be  a  copy,  or  do 
not  state  the  names  of  the  parties  and  the  sums 
in  the  actions  in  which  they  are  already  bail,  or 
the  names  of  the  occupants,  and  numbers  of  the 
houses  stated  by  the  bail  to  be  in  their  poaees 
sion;  these  defects  are  not  grounds  for  rejecting 
the  bail,  but  for  disallowing  the  defendant  hie 
costs  of  justification.    Id. 

Costs  of  unsuccessful  exception  to  bail  (Usui. 
lowed,  on  the  ground  that  a  first  notice  of  bail 
was  informal,  in  not  containing  the  requisite  de* 
scription  of  the  bail,  in  compliance  with  the  exi- 
gency of  the  new  rules,  although  the  notice  wee 
accompanied  by  the  affidavit  of  justification  pre- 
scribed by  the  general  rules  (no  affidavit  being 
made  in  verification  of  the  statement  so  made  at 
the  bar),  and  the  omissions  in  the  original  notice 
had  been  supplied  in  the  second  amended  notice, 
which  was  given  in  due  time.  Terry  v.  Pearvt, 
1  Price's  P.  C.  141. 

Attorney's  Liability.] — Where  time  is  applied 
for,  to  send  an  affidavit  of  justification  into  die 
country  to  amend  a  mistake  in  the  jurat,  the 
court  will  make  the  attorney  pay  the  costs  of  the 
application.    Shilletoe'e  bad,  9  D.  At  R.  6. 

Where  an  attorney,  knowing  that  bail  were  in- 
sufficient, caused  them  to  be  put  in,  and  gave  no- 
tice of  justification,  the  court  compelled  him  to 
pay  the  costs  of  the  opposition.  Blundell  y. 
Blundell,  1  D.  &  R.  142 ;  5  B.  &  A*  533. 

And  where  a  defendant  had  been  removed  by 
habeas  corpus  from  Lincoln  Castle  to  the  King's 
Bench  prison,  and  the  plaintiff  had  been  put  to 
the  expense  of  inquiring  after  six  sets  of  bail,  a* 
to  one  of  whom  a  false  description  had  been  given, 
the  court  ordered  the  defendant's  attorney  to  paw 
the  costs  incurred  by  the  plaintiff,  although  it 
was  sworn  that  such  attorney  had  no 
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knowledge  at  the  inisdescription  ind  insufficiency 
ofthebuL  BlundeUv.BlundeU,lD.&.R.142; 
5&&A.533. 


(*)  Commitment. 

Bail,  on  coming  up  to  justify,  being  guilty  of 
grow  prevarication,  may  be  committed  to  the 
custody  of  the  marshal.  Curtis  v.  Smith,  1  Chit 
116. 

Bail  was  committed  to  Newgate  for  prevarica- 
tion as  to  the  state  of  his  circumstances  and  pro- 
perty on  coming  up  to  justify.  Wilson  v.  Bodkin. 
8D.&R.41. 


XVI.  POTTING  IN  AND  JUSTIFYING  AT  SAKE  TlMX. 

A  defendant  may  justify  bail  at  the  same  time 
at  which  they  are  put  in,  upon  g iving  four  days* 
notice  for  thai  purpose,  before  eleven  o'clock  in 
the  morning,  and  exclusive  of  Sunday ;  and  if  the 
plaintiff  is  desirous  of  time  to  inquire  after  the 
bail,  and  shall  give  one  day's  notice  thereof  as 
aforesaid  to  the  defendant,  his  attorney  or  agent, 
as  the  case  may  be,  before  the  time  appointed  for 
justification,  stating  therein  what  further  time  is 
required,  such  time  not  to  exceed  three  days  in  the 
ease  of  town  bail,  and  six  days  in  the  case  of 
country  bail,  then  (unless  the  court  or  a  judge 
shall  otherwise  order)  the  time  for  putting  in  and 
justifying  bail  shall  be  postponed  accordingly, 
and  au  proceedings  shall  be  stayed  in  the  mean 
time.  Reg.  Gen.  K.  &,  C.  P.,  and  Excb*,  T.  T. 
1  WilL 4, 2  B.  <fc  Adol.  788;  7Bing.782;  4C. 
&  P.  601;  1  C.  &  J.  469;  1  DowL  P.  C.102;  1 
Tyr.  590;  5M.4P.  813;  1  Price's  P.  C.  109; 
4  fitigh,  N.  a  581. 

Hie  notice  must  be  a  four  days'  notice  exclusive 
of  Sunday,  and  must  be  served  before  eleven 
o'clock,  a.  m*  Jenkins  i.MaUby,<iC.&L  J.  124; 
1  Price's  P.  a  150. 

A  notice  given  the  13th  (Saturday)  for  the 
16th,  insufficient    Id. 

But  the  court  will  allow  time  to  give  another 
Id.  * 
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The  rule  is  an  enabling  and  not  a  diguing 
rale,  and  therefore  a  prisoner,  who,  before  the  rule, 
nusjht  put  in  and  justify  bail  upon  a  two  days' 
notice,  may  still  do  so.  Davie*  v.  Grey,  9  C.  & 
J.  309;  2  Tyr.  277:  &  P.  King's  bail,  1  DowL 
P.  C-  509. 

Where  the  defendant  is  a  prisoner*  a  notice  of 
putting  in  and  justifying  bail  at  the  same  time 
most  state  that  the  defendant  is  a  prisoner. 
CrigktmCs  bail,  I  C.  6c  M.  335;  1  DowL  P.  C. 
609. 

A  defendant  in  prison  on  a  capias  may  put  in 
and  justify  bail  on  the  last  day  of  term,  although 
arrested  in  the  beginning  of  the  term,  on  a  writ 
returnable  28th  May.   Ball  v.  Owen,  1  Price's  P. 

ana 

The  court  will  not  require  him,  as  the  condition 


Bail  is  not  regularly  put  in  till  the  rule  for 
the  allowance  of  it  has  been  served,  even  though 
the  plaintiff  oppose  the  justification.  Rex  i.  Mid- 
dlesex (Shertjf),  4  T.  R.  493;  2  Chit  99 :  &  P. 
Booth  v.  Preston,  4  T.  R.  494,  n. 

And  if  such  rule  be  not  served  on  the  plaintiff, 
he  may  take  an  assignment  of  the  bail-bond, 
though  he  knows  of  the  justification.  Holland  v. 
White,  2  B.  &  P.  3*1. 

Although  bail  justify  by  consent  at  chambers, 
still  a  rule  for  the  allowance  of  bail  must  be 
served  on  the  plaintiff  or  his  attorney :  if  not,  the 
plaintiff  may  take  an  assignment  of  the  bail- 
bond.  Bignoldv.Holding,2D.&IL 436:  S.C. 
nom.  Bignold  v.  Lee,  1  B.  &  C.  285. 

The  sheriff  is  liable  to  an  attachment  for  not 
bringing  in  the  body,  if  the  rule  for  the  allowance 
of  bail  be  not  served  in  time,  although  the  bail 
justified  after  opposition  of  counsel,  in  the  pre- 
sence of  the  plaintiff's  attorney.  Rex  v.  Middle- 
sex (Sherjf),  2  Chit  99 ;  4  T.  R.  493. 

Where  a  bail  described  himself  as  having  pro- 
perty to  a  great  extent,  and  the  court  directed  an 
inquiry,  which  the  bail  eluded  by  running  away, 
the  court  would  not  permit  the  rule  for  the  al- 
lowance of  bail  to  be  intituled  of  the  term  the  bail 
came  up  to  justify ;  and  the  application  was  dis- 
charged with  costs.  Market  v.  Gordon,  1  Chit 
131.  

9.  Setting  aside. 

Allowance  of  bail  may  be  set  aside  under  cir- 
cumstances of  gross  imposition  and  fraud  on  the 
part  of  baiL    Gould  v.  Berry,  1  Chit  143. 

So,  where  bail  are  afterwards  rejected  in  other 
causes,  the  allowance  will  be  set  aside.  Anon.  1 
Chit  144.  » 

The  court  of  C.P.  will  not  set  asidftthe  al- 
lowance of  bail,  on  the  ground  that  they  have 
sworn  to  a  false  account  of  their  property,  with- 
out the  privity  of  the  defendant  or  his  attorney. 
Anon.  1  Chit  116,  (a),  143,  (a). 

Allowance  of  bail  discharged  on  affidavit  of 
perjgjry  by  bail  uncontradicted  Barling  v.  Wa- 
tertS  Bing.  423;  4  M.  &  P.  125. 

The  rule  for  allowance  of  bail  was  discharged 
with  costs  to  be  paid  by  the  defendant,  on  an  af- 
fidavit that  the  bail  had  perjured  himself  on  his 
t'ustification,  in  swearing  that  an  action  in  which 
le  had  been  bail  had  been  compromised.  Brown 
v.  Gillies,  1  Chit  373. 

In  such  case,  held  that  the  plaintiff  might 
proceed  on  the  bail-bond.  Brown  v.  Gillies,  1 
Chit  496,  n. 

The  court  of  C.  P.  will  not  discharge  the  rule 
for  allowance  of  bail,  on  account  of  perjury  in 
one  of  them,  who  had  sworn  on  his  justification 
that  he  was  a  housekeeper,  and  a  few  days  before 
that  be  was  not;  the  plaintifFe  only  remedy  is 
by  indictment  Shee  v.  Abbott,  5  Moore,  321 ;  2 
B.  &  R  619. 
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Where,  on  the  justification  of  bail,  one  of  I 
them  swore  that  his  christian  name  was  James, 
and  that  he  had  never  been  arrested,  imprisoned, 
or  insolvent;  and  the  other,  that  he  had  never 
been  in  custody :  upon  an  affidavit  wholly  deny- 
in?  these  facts,  the  court  of  C.  P.  refused  to  set 
aside  the  allowance  of  bail,  although  the  applica- 
tion for  that  purpose  was  made  on  the  next  dies 
juridicus ;  on  the  ground  that  such  offence  ought 
to  be  tried  by  indictment  for  perjury.  Stockham 
v.  French,  1  Bing.  365;  8  Moore,  381 :  &  P. 
A' Beckett  v. ,  5  Taunt  776. 

Otherwise,  if  the  defendant  appeared  to  be 
privy  to  and  implicated  in  the  transaction.    Id. 

If  bail  be  added,  where  the  one  already  men- 
tioned is  an  attorney,  and  justify  without  opposi- 
tion, the  court  of  C.  P.  will  not  set  aside  the  al- 
lowance of  bail    Bell  v.  Gate,  1  Taunt  162. 

In  the  Exchequer,  the  court  will  not  set  aside 
an  order  for  allowance  of  bail,  on  the  ground  of  an 
action  having  been  previously  commenced  against 
the  sheriff  for  an  escape :  though  no  bail-bond 
had  been  taken,  nor  bail  above  put  in  in  due  time 
after  the  return  of  the  writ,  if  the  defendant  has 
been  rendered.    Morley  v.  Cole,  1  Price,  103. 

Where  bail  had  justified  by  mistake,  and  with- 
out any  default  of  counsel,  the  allowance  was 
staid,  and  the  bail  ordered  to  come  up  and  justify 
on  the  following  day.  Addison  v.  Foster, 2  Chit  98. 

Where  it  appeared,  after  bail  had  justified,  that 
money  had  been  given  to  one  of  them  for  his 
trouble  and  loss  of  time  in  coming  up  to  justify, 
the  court  would  not  set  aside  the  allowance,  but 
imposed  on  the  defendant  the  terms  of  producing 
an  affidavit  of  merits,  bringing  the  sum  sworn  to 
into  court,  and  taking  short  notice  of  trial.  Wyllie 
v.  Janes,  2  D.  &,  R.  253. 

But  where,  after  bail  had  been  opposed  and  al- 
lowed, it  was  discovered  that  one  of  them  had 
Sreviously  been  rejected  for  insufficiency,  though 
e  had  since  become  possessed  of  property,  the 
court  set  aside  the  rule  for  the  allowance.  Pick- 
ard  v.  Dobson,  3D.&R.5. 


XVIII.  Liability  or  Bail. 

1.  When  liable. 

If  bail  enter  into  a  recognizance,  although  they 
are  excepted  to  and  never  justify,  they  are  liable. 
Bramwell  v.  Farmer,  1  Taunt  427. 

They  are  only  liable  as  a  security  for  the  ori- 
ginal action ;  therefore,  when  judgment  cannot 
be  had,  they  are  not  liable.    Anon.  Lofft,  545. 

It  is  no  objection  to  the  liability  of  the  bail, 
that  the  process  against  several  defendants  is  bai- 
lable as  to  some,  and  serviceable  as  to  others. 
Christie  v.  Walker,  7  Moore,  362;  1  Bing.  48. 

2.  To  what  Amount. 

Rule  and  previous  Decisions.] — Bail  shall  only 
be  liable  to  the  sum  sworn  to  by  the  affidavit  of 
debt  and  the  costs  of  suit,  not  exceeding  in  the 
whole  the  amount  of  their  recognisance.    Reg. 


Gen.  K.  R,  C.  Pn  and  Exchequer,  H.T.2  W.  4, 
1  DowLP.C.  *86;  8  Bing.  291;  1  M.  &  Scott, 
418;  3  B.  &,  Adol.  377;  2  C.  &,  J.  173;  9  Tyr. 
342 ;  4  Bligh,  N.  S.  595. 

In-  C.  P.,  where  bail  is  taken  under  a  judge'a 
order,  each  of  the  bail  is  liable  to  double  the  ram 
ordered.  Dahl  v.  Johnson,  1  B. &  P.2Q5:  S.P. 
Howell  v.  Wyke,  4  Moore,  167;  1  B.&.  R  490. 

So,  to  double  the  sum  sworn  to  in  case  of  affi- 
davit,   Id. 

In  debt  on  a  recognizance  of  bail  taken  in  C. 
P.,  where  the  plaintiff  had  recovered  in  the  ori- 
ginal action  a  sum  exceeding  that  sworn  to,  the 
court  of  K.  B.  stayed  the  proceedings  against 
the  bail  on  payment  of  the  debt  sworn  to,  with 
interests  and  costs.  Wheelwright  v.  Simons,  5  M. 
&  S.  511. 

In  K.  K,  they  are  not  liable  beyond  the  earn 
sworn  to  and  costs.  Jackson  v.  Hansel,  1  DoogL 
330:  &  P. Stevenson  v.G0meroii, 8  T.R. 29. 

In  sci.  fa.  on  a  recognizance,  the  court  will 
stay  the  proceedings  against  both  the  bail,  on 
payment  of  the  sum  sworn  to,  and  costs,  though 
less  than  the  damages  recovered,  or  than  the  earn 
named  in  the  process.  Clarke  v.  Bradskaw,  1 
East,  86:  S.  P.  Tranelv.Rivar,  1  East, 91, xu 

The  court  will  enter  an  exoneretnr  on  the  bail- 
piece  on  payment  of  the  sum  sworn  to,  and  coots, 
though  less  than  the  sum  acknowledged  to  be 
due,  as  well  where  the  action  is  by  original  as  br 
bill.    Jocoov.  Bowes,  6  East,  312;  2Smith,401 

Where  a  defendant  is  held  to  bail  in  an  action 
of  tort,  the  bail  are  only  liable,  as  for  damage* 
to  the  sum  in  which  he  is  held  to  bail,  though 
more  be  given  by  the  jury ;  but  they  are  liable, 
beyond  that  sum,  to  the  full  taxed  costs.  Par- 
kin v.  Sampson,  4  DougL  17. 

Bail  in  the  Exchequer  are  only  liable  for  the 
sum  sworn  to,  and  costs  in  the  original  acnon, 
and  the  costs  of  proceedings  against  themsehts, 
where  any  shall  have  been  taken.  Reg.  Ota. 
Exch.  H.  T.  38  Geo.  3,  8  Price,  502. 


What  CostsX— Where  the  principal  is  surren- 
dered in  time,  the  plaintiff  cannot  afterwards  pro- 
ceed against  the  bail  in  an  action  on  the  recog- 
nizance for  the  recovery  of  costs.  Dawtsa  t< 
&ntifer,and  Bartrumv.HotoeU,!  Tidd'sPracSfl. 

If  costs  have  been  incurred  in  the  coone  of 
the  proceedings,  bail  cannot  get  their  recogm* 
zance  discharged,  without  payment  of  than. 
Rex  v.  Lyon,  3  Burr.  1461. 

So  they  must  pay  the  costs  of  all  actions,  at 
well  as  the  debt,  before  proceedings  shall  be 
stayed.     Walker  v.  Garter,  2  W.  Black.  816. 

If,  upon  the  return  of  non  est  inventus  to  the 
ca.  sa.,  the  plaintiff  proceed  against  the  bail,  and 
deliver  a  declaration  conditionally,  the  bail  can- 
not apply  to  the  court  to  stay  proceedings,  on 
payment  of  the  debt  and  costs  of  the  original  ac- 
tion only,  but  must  also  pay  the  costs  of  the  s* 
cond  action,  although  the  bail  tendered  the  ori- 
ginal damages  and  costs,  before  theendofei|ht 
days  from  the  return  of  the  ca.  sa-,  within  which 
time,  by  the  practice  of  the  court,  they  nngbt 
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have  discharged  themselves,  by  surrendering 
their  principj.  Period  v.  MelUsk,  5  T.  R.  363. 

If  proceedings  be  commenced  upon  a  recogni- 
sance of  boil  immediately  upon  the  return  of  the 
ea.  ml,  the  court  of  C.  P.  will  not  stay  them  but 
.upon  payment  of  the  costs,  though  the  principal 
be  surrendered  within  the  four  days  allowed  by 
the  practice  of  the  court  Abbott  v.  Rowley,  3 
&&P.13.  And  see  Byrne  v.  Aquilas,  3  East, 
306. 

Where  the  proceeding  upon  the  recognizance  of 
ill  is  by  action,  the  plaintiff  is  entitled  to  the 
costs  of  such  action,  commenced  after  a  return  of 
non  est  inventus  to  the  capias  ad  satisfaciendum 
against  the  principal,  though  the  bail  rendered 
their  principal  before  the  eight  days  allowed  by 
the  practice  of  the  court  after  the  return  of  the 
process  against  the  baiL  Hughes  v.  Poidevin,  15 
East,  254 

Bail  having  rendered  their  principal  within 
the  eight  days  allowed  by  the  rules  of  Trin.  1 
Anne,  are  not  liable  to  the  costs  in  an  action  on 
the  recognixance  up  to  the  time  of  the  notice  of 
render,  when  the  proceedings  were  stayed. 
CrtsweU  v.  Hern,  1M.&S.  743. 

The  bail  to  the  action  are  not  liable  to  pay  the 
costs  of  a  writ  of  error.  Yates  v.  Doughan,  6  T. 
It  288:  &  P.  Anon.  Loflt,  520. 

Bail  of  an  alien  who  was  sedt  out  of  the  king- 
dom under  33  Geo.  3,  c.  4,  applied  to  be  dis- 
charged, on  payment  of  1000*.  deposited  with 
them,  which  sum  the  plaintiff  had  recovered  by 
verdict;  but  the  court  held  them  liable  for  the 
costs  also.    Coles  v.  De  Hayne,  6  T.  R.  246. 

Although  a  bail,  having  rendered  the  defend- 
ant, instigates  him  to  vexatious  attempts  to  ob- 
tain his  discharge  under  an  insolvent  act,  the 
court  will  not  compel  him  to  pay  the  costs  of  the 
plaintiff's  resisting  those  attempts.  Winstanley 
v.  Heed,  4  Taunt  192. 

If  a  plaintiff  recover  a  judgment  for  money 
lent,  and  interest,  he  cannot  therefore  require  the 
bail  to  pay  him  interest  on  the  amount  of  the 
judgment  as  part  of  his  costs.  Waters  v.  Rees, 
3  Taunt  503. 


Other  things.]— Where  the  defendant  in  the 
action  gave  a  cognovit  for  the  debt  and  costs, 
payable  by  seven  instalments;  and  after  the  bail 
were  fixed,  an  act  passed  for  discharging  insol- 
vent debtors  in  custody  for  debts  due  at  a  certain 
day,  prior  to  the  bail  being  fixed,  at  which  day 
three  only  of  the  instalments  were  payable ;  and 
•ilea  wards  the  principal  was  discharged  under  the 
when  only  two  more  of  the  instalments  had 
payable:  yet  held,  that  the  bail  were  lia- 
ble for  the  whole  condemnation  money,  the  en- 
tire debt,  qua  debt,  being  due  instanter,  with  a 
stay  of  execution  only  for  certain  portions  at  cer- 
tain times.   Shakspeare  v.  Phillips,  8  East,  433. 

Bail  are  not  to  be  considered  as  sureties  for, 
or  as  liable  for  the  debt  of  a  bankrupt,  within  the 
meaning  of  49  Geo.  3,  c.  121,  s.  8.  Hemes  v. 
Mstt,  and  Dolby  ?.  Matt,  2  Marsh.  192;  6  Taunt 
329;  2  Rose,  455:  &  P.  Newington  v.  Keeys,  4 
fiLeYA.493. 
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1.  By  Render  of  Principal 

(a)  What  Bail  may  render* 

Rejected  BaiL] — Bail,  though  rejected,  shall  be 
allowed  to  render  the  principal  without  entering 
into  a  fresh  recognixance.  Reg.  Gen.  K.  B.,  C. 
P.,  and  Exchequer,  H.  T.  2  W.  4;  1  DowL  P. 
C.  186;  8  Bing.  291 ;  1  M.  &  Scott,  418;  3  B. 
&  Adol.  377;  2  C.  &  J.  173;  2  Tyr.  342;  4 
Bligh,  N.  S.  595. 

Before  the  rule,  in  K.  B.  bail  excepted  to  and 
rejected  might  render  the  defendant  so  long  as 
they  remained  on'the  bail-piece.  Sayer  v.  ver- 
denhalm,  6  M.  &  S.  218 :  S.  P.  Rex  v.  Essex 
(Sheriff),  5  T.  R.  633 :  Anon.  1  N.  R.  138,  n.;  1 
Tidd's  Prac  277, 284. 

As  bail  need  not  justify  in  order  to  render. 
Mitchell  v.  Morris,  2  W.  Black,  1179 :  S.  P. 
Anon.  2  W.  Black.  758. 

Although  added  bail  have  been  rejected,  they 
were  competent  in  K.  B.  to  render,  and  an  attach- 
ment afterwards  moved  for  was  irregular.  Rex 
v.  Middlesex  (Sheriff),  1  Chit  446. 

Not  so  in C.  P.   Cooper y.  Jogger,!  Chit 448. 

Where  bail  had  been  rejected,  the  defendant 
could  not  be  rendered  without  putting  in  fresh 
bail  in  C.  P.    MUls  v.  Head,  1  N.  R.  137. 

But  they  might  enter  into  a  new  recognixance 
for  the  purpose  of  rendering.  Bell  v.  Gate,  X 
Taunt  162. 

Where  after  added  bail  had  justified,  the  rule 
for  allowance  was  set  aside,  on  the  ground  of  a 
subsequent  discovery  of  perjury  in  one  of  the 
bail,  who  was  rejected:  the  bail  below  are  com- 
petent to  render  their  principal  at  any  time  be- 
fore the  rule  for  setting  aside  the  allowance  is 
made  absolute,  if  their  names  remain  on  the  re- 
cognizance as  such  bail.  Rex  v.  Middlesex  (She- 
riff), 3M.&P.  594 ;  6  Bing.  251. 

Bail  who  have  not  justified.] — In  the  Exche- 
quer, bail  who  are  excepted  to,  but  do  not  justify, 
are  still  competent  to  render  the  principal.  Gore 
v.  WUHams,3 Anst  653:  S. P.  Jacques*. Holland, 
3Anst655,n.  But  see  Perrott  v.  Hill,  3  Wils. 
59. 

Bail  who  are  excepted  to,  and  do  not  justify  on 
the  day  appointed,  cannot  afterwards  render  the 
principal,  being  thereby  out  of  court;  but  the  de- 
fendant being,  in  point  of  fact,  in  custody  before 
the  assignment  of  the  bail-bond,  the  court  set 
aside  proceedings  thereon  upon  payment  of  costs. 
Hardwick  v.  muck,  7  T.  R.  297 :  8.  P.  Rex  v. 
Middlesex  OSfcrif ),  7  T.  R.  527. 

But  in  C.  P.  bail  may  render  the  principal, 
after  having  failed  to  justify  on  the  day  for  which 
notice  of  justification  was  given;  and  if  they  do 
render,  and  the  plaintiff  take  an  assignment  of 
the  bail-bond,  and  proceed,  after  notice  of  such 
render,  his  proceedings  will  be  set  aside.  Beaver 
v.  Spraggon,  2  N.  R.  85. 

Though  a  rule  to  bring  in  the  body  has  been 
served,  they  may  render  the  defendant  without 
justifying.    HaU  v.  Walker,  1  H.  Black,  638. 
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So,  after  an  assignment  of  the  bail-bond,  they 
may  render  the  defendant  without  justifying. 
Edwin  v.  Allen,  5T.R.  401. 

Bail  may  render  without  justifying,  and  where 
the  rule  expires  in  vacation,  a  render  on  the  first 
day  of  the  ensuing  term,  sedente  curia,  is  food, 
though  notice  were  not  given  till  afterwards  on 
the  same  day.   Wiggins  v.  Stephen*,  5  East,  533. 

Other  Bail}- -Bail  above,  put  in  bv  the  sheriff 
(who  discharged  the  defendant  without  a  bail- 
bond),  may  surrender  the  defendant  Rex  v. 
Butehery  Peake,  169— Kenyon. 

Bail  surreptitiously  put  in  cannot  render  the 
defendant  Jackson  v.  Mortise,  and  Richardson 
v.  Same,  2  W.  Black.  1179. 

A  person  who  has  enlisted  may  be  rendered  by 
his  bail,  in  their  own  discharge.  Bond  v.  Isaac, 
1  Burr.  339. 

(6)  When  Render  may  be  made. 

Time  of  the  Day.}— Bail  shall  be  at  liberty  to 
render  the  principal  at  any  time  during  the  last 
day  for  rendering,  so  as  they  make  such  render 
before  the  prison  doors  are  closed  for  the  night 
Reg.  Gen.K.  R,  C.P.,  and  Exch.,  H.  T.2  Will. 
4;  1  Dowl.  P.  C.  186 ;  8  Bing.  291 ;  1  M.  & 
Scott,  418;  3  B.  <fc  Adol.  377;  2  C.  &  J.  174;  2 
Tyr.  343 ;  4  Bligh,  N.  a  595. 

In  K.  B.  before  the  rule,  a  render  must  have 
been  made  during  the  sitting  of  the  court  on  the 
last  day.  Simmonds  v.  Middleton,  1  Wils.  269 : 
&  P.  Johnson  v.  Lineey,  2  D.  &  R.  385;  1  B.&, 
C.247. 

So  in  C.  P.,  the  render  must 'have  been  before 
the  rising  of  the  court  Lardner  v.  Bassage,  2 
H.  Black.  593. 

But  in  Exch.  they  might  render  a  defendant 
during  the  whole  of  the  last  day.  Rex  v.  London 
(Sheriffs),  1  Price,  33a 

In  K.  B.,  where  the  rule  expired  in  vacation,  a 
render  on  the  first  day  of  the  ensuing  term,  se- 
dente curia,  was  good,  though  notice  were  not 
given  till  afterwards,  on  the  same  day,  and  after  a 
writof  procedendo  had  issued  to  an  inferior  court, 
where  the  cause  had  originated.  Wiggins  v.Sta- 
phens,  5  East,  533. 

Proceedings  against  them.}— Where  the  plain- 
tiff proceeds  by  action  of  debt  on  the  recogni- 
sance of  bail  in  any  of  the  courts  at  Westminster, 
the  bail  shall  be  at  liberty  to  render  their  princi- 
pal at  any  time  within  the  space  of  fourteen  days 
next  after  the  service  of  the  process  upon  them, 
but  not  at  any  later  period;  and  upon  such 
render  being  duly  made,  and  notice  thereof  given, 
the  proceedings  shall  be  stayed,  upon  payment 
of  the  costs  of  the  writ,  and  service  thereof  only. 
Reg.  Gen.  K.  R,  C.  P.,  and  Exch.,  T.  T.  3  Will 
4;  10  Bing.  154. 

Formerly,  bail  had  time  to  render  the  principal 
till  the  quarto  die  post,  where  the  action  was  by 
original.    Bailey  v.  Smeathman,  4  Burr.  2134. 

They  had  eight  days  in  which  to  render  the 
principal,  from  the  return  of  that  writ,  on  which 


there  was  an  effectual  proceeding  against  them. 
Wilkinson  \.  Vast,  8  T.  R.  422. 

Therefore,  where  the  plaintiff  sued  the  bail  on 
their  recognizance,  who  did  not  render  the  prin- 
cipal within  eight  days,  and  then  the  plaintiff 
died,  and  his  executors  brought  another  action 
against  the  bail ;  it  was  ruled,  that  the  bail  had 
eight  days  from  the  return  of  the  process  in 
the  second  action,  in  which  to  render  the  princi- 
pal.   Id. 

Bail  may  render  their  principal  at  any  time 
before  they  are  actually  fixed.  Msorby  v.  wage, 
2  Chit  104 

And  they  are  allowed  eight  days  for  that  par- 
pose  ;  and  where  the  render  was  made  in  doe 
time,  the  court  set  aside  the  proceedings  against 
them,  and  held  that  the  plaintiff  was  not  entitled 
to  the  costs  of  the  writs  issued  against  the  W 
before  the  notice  of  render  was  given.  Ssutk  r. 
Lewis,  2  Chit  100. 

An  intervening  Sunday  is  to  be  reckoned  is 
one  of  the  eight  days  in  full  term  given  to  bafl 
to  render  their  principal  after  the  retain  of  the 
writ    CresweU  v.  Green,  14  East,  537. 

If  bail  be  served  with  process  on  his  recogni- 
zance, and  die  before  the  quarto  die  post,  and 
fresh  process  issue  against  his  executors,  the? 
have  until  the  quarto  die  post  of  the  second  writ 
to  render  the  principal,   meddowscroft  v.  Safes, 

1  B.  &  P.  61. 

Bail  sued  on  their  recognizance  by  attachment 
of  privilege,  may  render  the  principal  on  the isp- 
pearance  day  of  the  return.   Fletcher  v.  Ahg#\ 

2  H.  Black.  117. 

Bail  must  render  the  principal  in  discharge  of 
themselves  on  the  quarto  die  of  the  return  of  the 
second  sci.  fa.  Simmonds  v.  JHuMUtow,  1  Will. 
269. 

If  an  action  be  brought  in  K.  B.  against  bail, 
on  a  recognizance  of  bail  taken  in  C.  P?  the? 
have  the  same  indulgence  (of  eight  days  in  nw 
term  after  the  return  of  the  writ  against  them), 
to  render  the  principal,  as  if  the  recognizinot 
had  been  taken  in  K.  B.  Fisher  v.  Brantcaah 
7  T.  R.  355:  S.  P.  Fisher  v.  Sutton, 7 T.R- 355. 

If  an  action  be  brought  in  the  court  of  Exche- 
quer against  bail  upon  their  recognizance  of  biu 
entered  into  in  the  King's  Bench,  they  must  rea- 
der their  principal  as  if  the  recognizance  bad 
been  taken  in  the  former  court.  Dtbbins  v.  Taj- 
tor,  1  Y.  &  J.  15. 

The  bail  have  only  tour  days  to  render  tnev 
principal,  by  the  practice  of  the  court  of  Exche- 
quer, after  the  return  of  the  writ,  although  th«« 
be  not  so  many  days  remaining  in  the  term.  *» 

In  proceedings  against  bail  on  the  return  of 
the  ca.  sa.  in  the  court  of  Exchequer,  by  sob- 
poena,  the  bail  have  only  tour  days  after  the  re* 
turn  of  the  writ  in  which  to  render  their  principal 
Where  the  writ  was  returnable  on  the  last  day  * 
term,  and  the  bail  had  been  unable  to  render  the 
defendant,  from  the  dangerous  state  of  his  heahsi 
within  the  four  davs;  the  court  refused  on  their 
application,  after  the  expiration  of  the  four  day*> 
to  allow  them  to  render  the  principal  on  thai 
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ground,  in  consideration  of  the  shortness  of  the 
time  allowed  bj  that  particular  mode  of  proceed- 
ing, as  abridging  the  usual  time  allowed  in  the 
other  courts,  and  even  in  that  court,  by  its  ordi- 
nary process  of  quo  minus.  Waring  v.  Jartris, 
5  Price,  170. 

Quere,  if  the  application  had  been  made  before 
the  expiration  of  the  four  days'  notice  ?    Id. 

In  the  Exchequer  they  are  not  allowed  four 
days  for  that  purpose,  after  the  determination  of 
a  writ  of  error,  where  the  plaintiff  has  proceeded 
by  subpoena,  and  error  is  brought  before  the  ca.* 
■a.    Bolfe  v.  Cheetham,  Wightw/79. 

A  render  after  the  return  of  the  ca.  sa.  cannot 
be  pleaded,  although,  if  made  in  time,  the  bail 
may  be  relieved  by  motion.  Healey  v.  Medley,  1 
TWs  Prac.  287. 

On  the  quarto  die  post  of  the  return  of  the  ca. 
sa-  against  the  principal,  the  bail  are  fixed ;  and 
if  after  that  time  they  apply  to  stay  proceedings 
against  themselves,  the  court  of  C.  P.  will  only 
grant  the  application  on  terms.  Copous  v.  Bly- 
toft,  1 N.  R.  67. 


(c)  Enlargement  of  Time. 

Principal  a  BankrupLy--Time  enlarged  for 
bail  to  surrender  their  principal,  who  had  become 
a  bankrupt,  for  the  purpose  of  his  examination. 
Monde  v.  Jowett,  3  East,  145:  8.  P.  Offley  v. 
Diekins,  6  M.  fc  s.  34a 

When  their  surrendering  the  bankrupt  would 
be  attended  with  expense  to  his  estate,  and  in. 
convenience  to  him  in  making  out  his  accounts, 
and  pitrirtg  his  <yfftTH'nTition.    Id, 

So  in  C.  P.  .where  the  principal  had  become 
hanhiupi,  and  was  required  to  appear  to  a  com- 
mission in  a  distant  county,  the  court  enlarged 
the  time  of  render  until  a  reasonable  time  alter 
the  end  of  his  last  fiTnmination.  Olendining  v. 
Robinson,  1  Taunt  390. 

Where  the  defendant  became  bankrupt  after 
action  brought,  the  court  enlarged  the  time  for 
him  to  surrender  in  discharge  of  his  bail,  until  a 
fortnight  after  be  had  finished  his  last  examina- 
tion.   Stead  v.  Yates,  3  M.  &  P.  272. 

The  court  of  Exchequer  will,  on  application, 
enlarge  the  time  for  render,  notwithstanding  the 
provisions  of  the  stat  49  Geo.  3,  permitting  bank- 
rupts in  custody  in  execution  to  be  brought  be- 
fore the  commissioners.  Crump  v.  Taylor,  1 
Price,  74;  2  Rose,  148. 

But  not  unless  it  be  sworn  that  the  application 
is  made  on  behalf  of  the  bail.  Harris  v«  Olossop, 
2  Chit  101. 

Where  a  defendant  is  in  custody  under  a  war- 
nnt  of  commissioners  of  bankrupt,  the  court  will 
enlarge  the  time  for  rendering  the  defendant, 
though  the  bail  have  not  justified.  Gibson  v. 
White,  1  DowL  P.  C.  297;  2C.  &  J.  85;  2Tyr. 
162. 

The  time  for  rendering  a  bankrupt  will  be  en- 
larged by  the  court,  notwithstanding  the  provi- 
sions of  the  11  Geo.  4  &  1  Witt.  4,c.  70,  s.  21, 
authorising  the  render  of  defendants  in 


of  bail,  to  the  county  prison.    Harris  v.  Alcock, 
1  Dowl.  P.  C.  568;  2C.&  J.  486;  2  Tyr.  418. 

A  defendant  having  been  arrested  in  the  coun- 
try, and  bailed,  was  declared  bankrupt,  and  al- 
lowed until  after  the  time  for  rendering  him,  to 
pass  his  final  examination;  the  court  enlarged 
the  time  to  render  until  four  days  after  the  final 
examination  of  the  bankrupt,  but  required  an  af- 
fidavit that  it  would  be  inconvenient  for  the  com- 
missioners to  attend  at  the  county  jail,  or  in 
London  to  take  the  bankrupt's  final  examina- 
tion.   Id. 

Where  a  bankrupt  was  about  to  be  taken  in 
execution,  the  court  would  not,  upon  an  affidavit 
which  omitted  to  state  where  the  commission 
was  sued  out,  or  where  the  commissioners  re- 
sided, enlarge,  till  a  month  after  his  final  exami- 
nation, the  time  for  the  bail's  surrendering  him. 
Shaw  v.  Cash,  4  Bing.  80 ;  12  Moore,  257. 

Other  Jbason#.]^-Bail  shall  have  time  to  ren- 
der, after  a  writ  of  error  brought  by  the  princi- 
pal   Capron  v.  Archer,  1  Burr.  334. 

If  pending  proceedings  against  bail,  a  writ  of 
error  be  allowed,  on  application  to  the  court  of 
Exchequer,  the  same  time  will  be  given  to  the 
bail  to  render  the  principal,  after  judgment  af- 
firmed or  writ  of  error  nonprossed,  as  they  would 
have  had  at  the  time  the  writ  of  error  was  al- 
lowed; and  in  the  mean  time  the  proceedings 
against  the  bail  will  be  stayed.  And  that  appli- 
cation will  be  granted,  where  the  writ  of  error 
was  allowed  two  days  after  the  return  of  the  subp. 
ad.  reap,  against  the  bail,  and  the  motion  not 
made  till  five  days  after  (the  fourth  day  being 
Sunday.)    Bennett  v.  Forester,  2  Price,  296. 

Where  judgment  was  entered  up  against  a  de- 
fendant in  C.  P.,  on  which  he  brought  a  writ  of 
error  in  K.  B^  and  judgment  was  there  affirmed 
against  the  defendant,  who  thereupon  brought  a 
writ  of  error  to  the  House  of  Lords;  and  the  de- 
fendant, before  the  affirmance  of  the  judgment  by 
K.  B^  surrendered  himself  to  the  prison  of  that 
court,  in  discharge  of  his  bail : — Held,  that  they 
were  entitled  to  have  an  exoneretur  entered  on 
the  bail-piece,  although  the  appeal  was  still  pend- 
ing in  the  House  of  Lords;  as  the  recognixanoe 
of  bail  still  remained  in  the  court  of  C.  rn  where 
the  action  was  originally  commenced.  Sherratt 
v.  Flayer,  2  Bing.  18;  9  Moore,  65. 

In  K.  B.  the  time  was  refused  to  be  enlarged 
for  bail  to  render  their  principal,  on  an  affidavit 
that  he  was  a  lunatic:  it  not  appearing  that  he 
was  in  such  a  state  as  to  occasion  any  immediate 
peril  of  life,  either  to  himself  or  those  about  him. 
Cock  v.  Bell,  13  East,  355. 

So,  on  an  affidavit  that  he  could  not  be  re- 
moved without  endangering  his  life.  Wynn  v. 
Petty,  4  East,  102:  &  P.  Nightingale  v.  Lowry, 
4  East,  102,  n. 

The  court  will  not  enlarge  the  time  for  hail  to 
render  their  principal,  on  an  affidavit  that  he  was 
ill  and  could  not  be  removed  without  endanger- 
ing his  life.  Warrington  y.  SammeU,10  Moon, 
170. 

The  court  will  allow  time  to  the  bail  to  render 
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their  principal,  where  the  principal  being  in  cus- 
tody, under  process  of  another  court,  it  appears, 
on  the  return  made  to  a  habeas  corpus,  issued  by 
the  bail,  in  order  to  render  him,  that  he  cannot 
be  removed  out  of  such  custody,  without  danger 
to  his  life,  and  that  such  impossibility  still  conti- 
nues.    Winstanley  v.  GaUskeU,  16  East,  389. 


(d)  Defendant  in  Criminal  Custody. 

Where  a  defendant  is  in  the  criminal  custody 
of  K.  B.,  the  court  of  C.  P.  will  not  interfere 
summarily  to  procure  him  to  be  rendered  in  dis- 
charge of  iiis  bail.  Carrie  v.  Kinnear,  1  B.  &,  P. 
23 :  &  P.  Bennett  v.  Same,  3  Moore,  259. 

But  the  court  of  Exchequer  allowed  the  time 
to  be  enlarged  for  bail  to  render  their  principal, 
for  a  week  after  the  expiration  of  the  term  of  his 
imprisonment  in  a  county  jail,  under  a  convic- 
tion and  sentence  for  a  misdemeanour.  Ashmore 
v.  Fletcher,  M*Clel.  252 ;  13  Price,  523 :  &  P. 
Rouch  Y.Boucher,  10  Price,  104 

Where  defendant,  subsequently  to  arrest,  and 
before  perfecting  special  bail,  was  committed  to 
criminal  custody,  in  which  he  remained  awaiting 
the  decision  of  the  twelve  judges  on  a  point  of 
law  arising  out  of  his  defence  on  the  criminal 
charge,  the  court  refused  to  enlarge,  till  the  opi- 
nion of  the  judges  should  have  been  delivered, 
the  time  for  perfecting  special  bail,  or  to  permit 
the  sheriff's  bail  to  render  him.  Joyce  v.  Pratt, 
6Bing.  377;  4M.&P.55. 

But  granted  an  enlargement  for  four  days.  Id. 

The  court,  on  the  application  of  bail,  granted 
a  habeas  corpus  to  the  sheriff  in  whose  custody 
the  defendant  was  under  a  charge  of  felony,  to 
bring  him  up,  in  order  that  he  might  be  surren- 
dered.   Sharp  v.  Sheriff,  7  T.  R.  226. 

The  court,  on  application  by  the  bail  of  the 
defendant,  who  was  in  custody  on  a  charge  of 
obtaining  money  upon  false  pretences,  will  grant 
a  writ  of  habeas  corpus  to  the  gaoler,  to  bring 
him  up,  in  order  that  he  may  be  rendered  in  dis- 
charge of  his  baiL  Daniel  v.  Thompson,  15  East, 
78. 

The  court  will  enlarge  the  time  for  bail  to 
render  a  defendant  who  is  under  imprisonment 
in  a  country  jail  upon  a  conviction  for  libel,  until 
a  week  after  the  imprisonment  under  the  sen- 
tence has  expired;  not  until  a  week  after  the 
term  for  which  he  was  sentenced  to  be  impri- 
soned. Campbell  v.  Acklond,  lC.Sc  M.  73;  1 
Dowl.  P.  C.  635. 

In  a  case  where  a  man  was  convicted  of  set- 
ting fire  to  his  house  and  sentenced  to  be  impri- 
soned, the  court  gave  the  bail  time  to  render  dur- 
ing the  period  of  his  imprisonment  Rex  v. 
Fearne,  1  Marsh.  170,  n. 

One  who  was  committed  to  Newgate,  by  com- 
missioners of  bankrupt,  for  not  answering  satis- 
factorily to  certain  questions,  must,  for  the  pur- 
pose of  being  surrendered  by  his  bail  in  a  civil 
■nit,  be  brought  up  by  habeas  corpus,  issued  on 
the  crown  side  of  the  court,  on  which  side  also 
must  be  taken  the  subsequent  rule  for  his  sur- 
render in  the  action,  his  commitment  pro  forma 


to  the  marshal,  and  his  recommitment  to  New- 
gate, charged  with  the  several  matters.  Taylor3* 
case,  3  East,  232. 


(«)  Defendant  in  other  Custody. 

Where  a  man  was  held  to  bail  in  a  civil  ac- 
tion, and  was  afterwards  committed  to  the  cus- 
tody of  the  sheriff  upon  an  extent,  the  court,  an 
an  application  by  the  bail  for  relief,  held,  that 
although  they  could  not  allow  an  exoneretur  to 
be  entered  without  the  consent  of  the  crown, 
they  would  give  the  bail  time  for  surrendering  the 
defendant  Hodgson  v.  Temple,  1  Marsh.  166; 
5  Taunt  503. 

The  defendant,  having  given  bail  to  the  action, 
and  being  in  custody  of  the  sheriffs  of  London, 
under  an  extent  from  the  crown,  the  court  of  C 
P.  held,  that  they  could  not  grant  his  bail  a 
habeas  corpus  to  bring  him  up,  and  render  him 
in  their  discharge  to  the  fleet,  without  the  con- 
sent of  the  crown.    Id. 

And  the  crown  consenting  that  the  defendant 
might  be  brought  up  in  the  sheriff's  custody, 
and  committed  to  the  Fleet  in  discharge  of  his 
bail,  on  condition  that  he  should  be  immediately 
remanded  to  the  custody  of  the  sheriffs:  the 
Court  of  C.  P.  held,  that  it  was  not  sufficiently 
clear  that  they  had  authority  to  remand  him  to 
the  custody  of  the  sheriffs,  to  authorise  them  to 
make  the  order.    Id. 

It  is  no  objection  to  a  motion  on  the  part  of 
bail  to  enlarge  the  time  for  rendering  the  princi- 
pal, on  good  grounds,  (as  that  the  defendant  it 
in  custody  quasi  criminal),  thai  the  bail  hats 
not  justified  Tinson  v.  White,  1  Price's  P.C 
156. 

The  defendant  being  in  custody  of  a  meme> 
ger,  under  an  order  of  the  secretary  of  state,  fir 
the  purpose  of  being  sent  out  of  the  kingdom* 
by  virtue  of  the  alien  act,  43  Geo.  3,  c  155,  th« 
court  refused  to  issue  a  habeas  corpus  on  the  ap- 
plication of  his  bail,  to  bring  him  up  that  they 
might  render  him  in  their  own  discharge,  on  ac- 
count of  the  public  inconvenience,  and  of  the 
probable  risk  of  his  passage,  which  had  bee* 
taken  in  a  ship  immediately  about  to  sail  to  his 
destined  port    Folkein  v.  Critico,  13  East,  457. 

So,  because  of  the  unwarrantable  arrest  and 
detention  of  the  principal  as  a  prisoner  of  war  by 
a  foreign  enemy.  Grant  v.  Fagan,  4  East,  189; 
1  Smith,  12. 

(f)  Mode  of  Render. 
By  1  Will.  4,  c.  70,  s.  SI,  a  defendant  way  ht 
rendered  in  discharge  of  his  bail,  either  to  tk 
prison  of  the  court  or  to  the  jail  of  the  county 
where  he  was  arrested  ;  for  which  purpose  the  **■ 
fendant,  or  his  hail,  or  one  of  them,  is  to  obtains* 
order  of  a  Judge,  and  lodge  it  with  thejaUsr,  end 
a  notice  of  such  lodgment  and  of  the  defend**?* 
being  actually  in  custody  by  virtue  of  the  order, 
signed  by  the  defendant,  or  the  bail,  or  either  •/ 
them,  or  by  the  attorney  or  agent,  or  any  or  euk* 
of  them,  shall  be  delivered  to  the  plaint^pe  atttf- 
ney  or  agent,  and  the  sheriff,  or  other  pens*** 
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SfontibU far  the  custody  of  debtors  in  such  county 
jaQ,  shall,  on  such  render  to  perfected,  be  duly 
charged  with  the  custody  of  such  defendant,  and 
the  bail  shall  be  exonerated. 

By  s.  99,  a  defendant  in  custody  of  the  sheriff 
may  be  rendered  in  the  same  manner. 

On  application  by  a  defendant,  or  his  bail,  or 
either  of  them,  for  an  order  of  one  of  the  barons 
of  the  court  to  render  a  defendant  to  a  county 
jail,  it  shall  be  specified  on  whose  behalf  such 
application  shall  be  made,  the  state  of  the  pro- 
ceedings on  the  cause,  for  what  amount  the  de- 
fendant was  held  to  bail,  and  by  the  sheriff  of 
what  county  he  was  arrested,  which  facta  shall 
be  stated  in  the  order ;  and  that,  on  such  order 
twins;  lodged  with  the  jailor  of  the  county  jail 
in  which  such  defendant  was  so  arrested,  the  de- 
fendant may  be  rendered  to  his  custody  in  dis- 
charge of  the  bail ;  and  that,  on  such  lodgment 
and  render,  a  notice  thereof  and  of  the  defend- 
ant's being  actually  in  custody  thereon,  in  writ- 
ing, signed  by  the  defendant  or  his  bail,  or  either 
of  them,  or  by  the  attorney  or  agent  of  any  or 
either  o£  them,  shall  be  delivered  to  the  plaintiff's 
attorney  or  agent,  and  thereupon  the  bail  for 
the  said  defendant  shall  be  wholly  exonerated, 
without  entering  any  exoneretur.  Reg.  Gen. 
Exch.  M.  T.  1  Will.  4, 1  Price's  P.  C.  vui;  1  C. 
&J.279;  lTyr.  162. 

If  a  defendant  shall  be  in  custody  of  the  jailor 
of  the  county  jail  of  any  county  m  England  or 
Wales,  by  virtue  of  any  process  issued  out  of 
any  of  his  majesty's  superior  courts  of  record,  he 
may  be  rendered  in  discharge  of  his  bail  in  any 
action  depending  in  the  Exchequer,  in  like  man- 
ner as  before  provided  for  a  render  in  discharge 
of  bail,  and  thereupon  the  bail  shall  be  wholly 
exonerated  from  liability  as  such  bail  Reg*  Gen. 
Exch.  M.  T.  1  Will  4, 1  Price's  P.  C.  viu;  1  C. 
J.  280;  lTyr.162. 

On  a  render  in  discharge  of  bail,  the  commit- 
titur is  made  out  by  the  judge,  and  sent  with  the 
defendant  to  the  K.  B.  prison.  The  entry  in  the 
marshal's  book  is  made  by  the  clerk  of  the 
papers.    Rex  v.  Middlesex  (Sheriff),  1  Chit  364. 

And  where  a  defendant  is  already  in  custody, 
and  is  sought  to  be  charged  in  a  new  action,  the 
committitur  is  entered  with  the  clerk  of  the  judg- 


The  entry  of  a  committitur  in  the  marshal's 
book  is  not  necessary  to  make  a  perfect  render. 
Re*Y.Muldlesex(SlUriff),2B.&,A.m:S.C. 
Anon.  1  Chit  360. 


Even  where  the  notice  of  render  was  not  served 
until  after  an  attachment  against  the  sheriff  had 
issued    Rex  v.  Middlesex  (Sheriff),  2  D.  At  R. 


A  render  may  be  made  by  the  party  himself; 
sithoot  an  attorney.  Nethersole's  bail,  2 
99. 


It  is  not  necessary  that  the  defendant  should 
be  taken  to  a  judge's  chambers,  for  the  purpose 
of  rendering  himself  in  discharge  of  his  ball,  un- 
less he  desires  it  Davis  v.  Fouler,  2  Chit  74. 
Sea  also  Stanton's  baU,  2  Chit  73. 


(g)  Notice  of  Render. 

The  render  is  not  complete  or  effectual  till  no- 
tice served.  Rex  v.  London  (Sheriffs),  1  Price, 
338. 

On  notice  of  render  being  given  to  the  plaintiff 
or  his  attorney,  all  further  proceedings  against 
the  boil  are  to  cease.    Anon.  1  Chit  128,  (a). 

Where,  after  due  notice  of  render  of  the  prin- 
cipal, the  plaintiff  still  proceeds  against  the  bail 
in  an  action  of  debt  upon  the  recognizance,  be- 
cause no  offer  was  made  by  them  to  pay  the 
costs  in  the  suit  against  them,  nor  any  rule 
obtained  by  them  to  stay  proceedings  in  the 
action  against  them  on  payment  of  costs: — 
Held,  that  the  subsequent  proceedings  were  irre- 
gular, being-  contrary  to  the  rule  of  court,  T.  T. 
1  Anne,  which  says,  that,  on  such  notice  of  render, 
all  further  proceedings  against  the  bail  shall 
cease.    Bryne  v.  AguUar,  3  East,  306. 

The  court  of  K.  B.,  upon  payment  of  costs, 
entered  an  exoneretur  on  the  bail-piece  after  exe- 
cution against  the  bail,  where  the  defendant  in 
the  original  action  was  rendered  in  due  time,  but 
no  notice  of  the  render  had  been  given  until  the 
goods  of  the  bail  had  been  taken  in  execution. 
Thorn  v.  Hutchinson,  4  D.  &,  R.  712;  3  B.  &C. 
112. 

Bail  having  rendered  their  principal  in  time, 
according  to  the  practice  of  the  court,  are  entitled 
to  stay  the  proceedings  in  an  action  on  their  re- 
cognizance, without  costs,  though  the  plaintiff 
commenced  his  action  before  he  was  served  with 
notice  of  the  render.  Smith  v.  Lewis,  16  East, 
212. 

The  court  of  Exchequer  will  set  aside  an  at- 
tachment against  the  sheriff,  on  payment  of  costs, 
if  the  defendant  has  rendered  on  the  evening  of 
the  last  day  of  the  rule,  and  notice  be  given  early 
next  morning.  Rex  v.  London  (Sheriffs),  1  Price, 
338. 

Where  time  was  given  to  the  plaintiff  to  see 
whether  bail  were  really  possessed  of  the  pro- 
perty in  respect  of  which  they  professed  their 
ability  to  justify,  and  on  the  day  appointed  for 
coming  up  again,  the  bail,  being  rejected,  imme- 
diately rendered  the  defendant : — Held,  that  the 
sheriff  was  liable  to  an  attachment ;  the  notice  of 
render  not  having  been  served  until  after  the  at- 
tachment had  issued.  Rex  V.Middlesex  (Sheriffs 
2D.&R.225. 

Where  a  defendant  was  rendered  after  the 
time  for  putting  in  bail  had  expired,  but  within 
the  further  time  allowed  him  for  that  purpose  by 
the  court: — Held,  that  an  attachment,  issued 
after  the  notice  of  such  render,  was  regular,  and 
could  not  be  set  aside  without  an  affidavit  of 
merits,  especially  as  no  bail-bond  had  been  taken. 
Rex  v.  London  (Sheriffs),  1  Chit  567. 

A  sheriff  arrested  A.  B.  on  the  13th  November, 
upon  a  writ  returnable  the  15th,  and  suffered  him 
to  go  at  large  without  giving  a  bail-bond,  and 
afterwards  returned  cepi  corpus ;  bail  above  were 
put  in  on  the  17th  December,  and  on  the  same 
day  A  B.  was  rendered,  but  notice  of  render  was 
not  given  until  the  13th  January.  An  action 
sheriff  for  the  escape  was  commenced 
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on  the  19th  December.  The  court  stayed  pro- 
ceedings upon  payment  of  costs  up  to  the  time 
when  notice  of  render  was  given,  and  the  costs 
ofthemotion.  Brookhmue  v. Derbyshire (Sheriff), 
5  B.  <fc  C.  244 

Where  the  time  for  justifying  bail  expired  on 
the  7th,  and  time  was  given  till  the  9th  February 
to  add  and  justify  other  bail,  and  on  that  day  the 
defendant  was  rendered  in  discharge  of  his  bail, 
and  notice  thereof  was  given  on  the  same  day  to 
the  plaintiff:— Held,  that  the  sheriff  was  liable  to 
be  attached  on  the  10th,  if  the  plaintiff  had  lost  a 
trial  for  the  sittings  after  term.  Rex  v.  Middle- 
sex (Sherff),  8  D.  &  R.  137. 

If  the  plaintiff  has  incurred  the  costs  of  in- 
structing counsel  to  move  for  an  attachment,  be- 
fore the  defendant  gives  notice  of  his  surrender, 
though  he  surrenders  before  the  attachment  is 
actually  obtained,  the  court  of  C.  P.  will  order 
the  costs  of  those  instructions  to  be  paid  by  the 
defendant  upon  setting  aside  the  attachment 
Rex  v.  Middlesex  (Sheriff),  1  Taunt  56. 

Where  the  defendant  was  rendered  in  discharge 
of  his  bail,  and  his  attorney  called  to  give  notice 
of  render  that  night,  but  finding  no  one  in  the 
way,  saw  the  plaintiff's  attorney  the  next  morn- 
ing, and  then  gave  notice : — Held,  that  an  at- 
tachment against  the  sheriff  moved  for  on  that 
day,  although  the  instructions  to  the  counsel 
were  givenbefore  the  notice,  was  irregular,  and 
the  attachment  was  accordingly  set  aside.  Rex 
v.  Middlesex  (Sheriff),  2  Smith,  243. 

It  is  not  necessary  that  an  affidavit  should  be 
made  of  the  service  of  the  notice  of  render,  in 
order  to  complete  such  render,  so  as  to  prevent  an 
attachment  against  the  sheriff  and,  therefore,  an 
attachment  issued  after  notice  of  render,  but  be- 
fore affidavit  thereof,  is  irregular.  Rex  v.  Middle- 
§ex  (Sheriff),  1  Chit  359. 


(h)  Right  of  Bail  to  take  Principal. 

Special  bail  in  the  superior  courts  have  a  right 
to  take  their  principal  into  custody  at  any  time, 
and  render  him  in  discharge  of  themselves.  Rex 
v.  Hughes,  3  C.  &  P.  373— Tenterden. 

But  bail  in  inferior  courts  have  no  such  right 
Id. 

A  person  may  assist  bail  in  taking,  and  may 
lawfully  detain  the  principal,  although  the  bail 
do  not  continue  present  Pyewell  v.  Stow,  3 
Taunt  425. 

Bail  cannot  take  their  principal  on  a  Sunday 
in  order  to  render  him.  Brookes  v.  Warren,  2  W. 
Black.  1273. 

A  bankrupt  may  be  taken  by  his  bail  for  the 
purpose  of  rendering  him,  notwithstanding  his 

Erivilege  from  arrest,  and  if  they  neglect  to  take 
im  they  may  be  fixed.    Payne  v.  Spencer,  6  M. 
&S.237. 

Bail  above  may  justify  the  breaking  and  enter- 
ing the  house  of  A.,  (the  outer  door  being  open,) 
in  which  the  principal  resides,  in  order  to  seek 
for  him,  for  the  purpose  of  rendering  him :  such 
a  justification  is  good  without  averring  that  the 
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principal  was  in  the  house  at  the  time.    Sheers 
v.  Brook*,  2  H.  Black.  120. 

And  in  such  a  plea  an  averment  that  the  de- 
fendants "duly  became  bail,  and  entered  into 
a  recognizance,"  is  sufficient,  without  stating 
that  the  principal  was  delivered  to  their  custody. 
Id.  

2.  By  Bankruptcy  of  Principal. 

Generally.] — Bail  are  discharged  by  the  prin- 
cipal having  obtained  his  certificate  under  a  com- 
mission  of  bankruptcy.    Anon,  Lofft,  651. 


Therefore,  where  a  defendant  obtained 
certificate  under  a  commission  before  the  trial, 
but  did  not  plead  it  pub  darrein  continuance, 
the  court  ordered  an  exoneretur  to  be  entered 
on  the  bail-piece.  Todd  v.  Maxfield,  5  D.  &  R. 
258;  3  B.  &,  C.  222. 

Where  the  defendant  obtained  his  certificate 
as  a  bankrupt  after  issue  joined,  and  before 
trial,  but  did  not  plead  it  puis  darrein  continu- 
ance, and  the  plaintiff  proceeded  to  trial,  and  ob- 
tained judgment;  the  court  refused  to  order  an 
exoneretur  to  be  entered  on  the  bail-piece,  al- 
though the  plaintiff's  attorney  knew  before  the 
trial  that  the  defendant  had  got  his  certificate, 
because  the  bail  were  still  in  a  condition  to  ren- 
der the  defendant  Humphries  v.  Knight,  4  M.  & 
P.  370;  6Bing.569. 

Where  the  defendant  becomes  bankrupt  and 
obtains  his  certificate,  but  omits  to  plead  it,  and 
his  bail  become  fixed,  the  court  of  C.  P.  will  not 
set  aside  the  proceedings  on  motion.  Clarke  v. 
Hoppe,  1  Rose,  353;  3  Taunt  36. 


After  the  bankruptcy  of  defendant,  _ 
may  sue  out  a  ca.  stu,  and  proceed  under  it  to 
fix  the  bail ;  therefore  where  ca.  sa.  issued  1st  of 
May,  1816,  returned  non  est  inventus  on  the  19th ; 
on  the  22d,  sci.  fa.  against  the  bail,  and  nihil 
returned;  on  the  14th  June  alias  sci.  fa-,  retain- 
able 30th,  and  nihil  returned;  on  the  3d  Jury 
rule  given  for  bail  to  appear ;  and  on  9th  jnd 
ment  for  default  of  appearance;  on  23d  of  Ft 
ruary,  1816,  commission  of  bankrupt  isen 
against  defendant,  declared  bankrupt  on  the  11th 
of  March,  who  surrendered  to  commission  98th 
and  29th  March,  and  on  the  27th  April  had  te- 
ther time  allowed  to  finish  his  culmination  till 
28th  May :— Held,  that  the  proceedings  against 
the  bail  were  regular,  notwithstanding  the  bank- 
ruptcy of  defendant,  and  proceedings  under  it; 
for  the  issuing  of  the  ca.  sa.  was  good  notice  to 
the  bail,  who  are  not  restrained  by  the  5  Geo.  2, 
c.  30,  s.  5,  which  frees  the  bankrupt  from  arrest 
by  any  of  his  creditors  during  the  time  of  his 
examination.    Payne *v. Spencer, 6M.&8. 231. 

To  Bci.  fa.  against  bail  upon  their  recognisance, 
it  is  competent  to  the  defendant  to  plead  in  bar 
against  the  issuing  of  execution,  that,  before  the 
issuing  of  the  alias  writ  of  sci.  fa.  the  plaintiff 
became  bankrupt,  and  a  commission  issued 
against  him,  on  which  he  was  declared  a  bankrupt 
before  the  return  of  the  writ,  and  his  effects, 
debts,  &c*,  assigned  to  the  provisional  assignee, 
who  before  plea  pleaded  assigned  to  the  assignee 
under  the  commission,  who  was  entitled  to  sat 
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tin  defendants,  &e.     Kinnear  v.  Tarrant,  15 
East,  $89;  lllose,350. 

Bail  being  fixed  with  the  debt,  and  having  paid 
it,  sue  the  principal  and  obtain  judgment,  after  a 
eommiauonof  bankruptcy  has  issued  against  him, 
but  before  he  has  obtained  his  certificate :  after 
he  obtains  it,  the  bail  in  the  second  action  apply 
to  be  exonerated,  on  the  ground  that  the  plain- 
tiffs, the  bail  in  the  original  action,  might  prove 
their  debt  under  the  commission,  by  virtue  of 
•tat  49  Geo.  3,  c.  121,  s.  &  The  court  refused 
to  interfere  summarily,  but  left  the  bail  to  their 
writ  of  audita  querela.  Hewes  v.  Mott,  and 
Dolby  v.JMott,2  Marsh.  37;  6  Taunt  329;  2 
Rose,  455. 

If  a  plaintiff^  after  judgment  obtained,  prove 
his  debt,  under  a  commission  of  bankrupt,  sued 
oat  against  the  defendant,  and  also  proceed 
against  the  bail,  the  bail  are  thereby  entitled  to 
their  discharge,  under  49  Geo.  3,  c  121,  s.  14; 
and  the  court  will  discharge  them  on  motion. 
Ltagiagv.Comyn,  2  Taunt  246;  1  Rose,  116. 

At  what  lime  Certificate  obtained.] — Bail  for  a 
bankrupt,  who  obtains  his  certificate  pending  the 
action,  shall  be  discharged,  if  the  certificate  be 
prior  to  their  being  fixed ;  otherwise  they  remain 
table.  Wottey Y.Cobbe,l  Burr. 244 jlLd. Ken. 
504. 

Hie  bail  are  entitled  to  be  discharged,  upon 
their  bankrupt  principal's  obtaining  his  certifi- 
cate, before  the  time  allowed  to  them  by  the  in- 
dulgence of  the  court  for  rendering  their  prin- 
cipal, is  out;  i.  e.  before  the  appearance  day  of 
the  last  scire  facias,  Manrrin  v.  Partridge,  14 
East,  599 :  &  P.  Thackrey  v.  Turner y  1  Moore, 
457;  8 Taunt  2a 

Bail  may  apply  to  enter  an  exoneretur,  if  the 
principal  hits  become  bankrupt  at  any  time  be- 
fore they  are  actually  fixed ;  and  where  the  first 
scire  facias  did  not  issue  until  six  days  after  the 
bankruptcy  of  the  bail,  the  court  set  aside  the 
proceedings  which  had  issued  against  them,  but 
with  costs  to  be  paid  by  them.  Moorbyr.  Qadge, 
2  Chit  104. 

Where  the  principal  became  bankrupt,  and  on 
the  same  day  that  he  obtained  his  certificate,  but 
before  the  rising  of  the  court,  the  bail  were  fixed 
on  scire  facias:—- Held,  that  the  bail  had  till  the 
rising  of  the  court  on  that  day,  before  they  could 
be  actually  fixed;  and  on  payment  of  costs  the 
court  ordered  an  exoneretur  to  be  entered  on  the 
Johnson  v.  Ltntey,  2  D.  At  R.  385 ;  1 


ft.  k.  C.  247. 

Proceedings  stayed  in  an  action  against  bail, 
who  had  neglected  to  render  their  principal,  a 
fyrtiftTsfr"*  bankrupt;  and  an  exoneretur  order- 
ed to  be  entered  on  the  bail-piece,  on  payment 
of  the  costs  of  the  action  and  of  the  application ; 
although  the  recognizance  had  been  entered  into 
for  his  discharge  out  of  custody  after  final  judg- 
ment, and  the  certificate  had  not  been  allowed  by 
the  Lord  Chancellor  till  after  the  time  condition- 
ed for  making  the  render.  Bottomley  v.  Medhnrst, 
M<GkL  399;  13  Price,  709.  And  see  M'CleL 
310;  13  Price,  589. 

If  an  action  be  commenced  against  a  bank- 


rupt after  the  commission,  for  work  done  before 
the  bankruptcy,  and  the  bankrupt  afterwards  ob- 
tain his  certificate,  the  court  will  enter  an  exone- 
retur on  the  bail-piece.  WUlett  v.  Pringle,  2  N. 
It  190. 

The  court  of  C.  P.  will  not  relieve  the  bail  of 
a  bankrupt,  who  are  fixed  between  the  signature 
of  the  bankrupt's  certificate  by  his  creditors  and 
the  commissioners,  and  the  time  of  the  allowance 
of  the  certificate  by  the  Lord  Chancellor.  Sta- 
plcton  v.  Macbar,  7  Taunt  589 :  &  P.  Walker  v. 
GibUt,  2  W.  Black.  811. 

Issue  to  try  validity.}--The  court  of  C.  P.  will 
not  exonerate  the  bail,  upon  the  defendant 
having  become  bankrupt  and  obtained  his  certi- 
ficate, without  giving  the  plaintiff  an  opportunity 
of  trying,  by  an  issue,  whether  the  certificate 
were  fairly  obtained.  Woolcot  v.  Leicester  %  6 
Taunt  75. 

The  court  of  C.  P.  will  not  order  an  exone- 
retur to  be  obtained  on  the  bail-piece,  on  the 
ground  of  the  defendant's  having  obtained  his 
certificate  in  Ireland ;  but  will  direct  an  issue, 
in  order  to  ascertain  the  circumstances  under 
which  the  original  debt  was  contracted.  Bamfield 
v.  Anderson,  5  Moore,  331. 

The  court  will  not  order  an  exoneretur  to  be 
entered  on  the  bail-piece,  on  the  ground  that  the 
debt  was  contracted  while  the  defendant  was  re- 
sident in  a  foreign  country,  and  before  he  be- 
came a  bankrupt  by  the  laws  of  that  country, 
though  he  may  have  obtained  his  certificate 
there.    Pedder  v.  Macmaster,  8  T.  R.  609. 

Where  the  defendant  in  an  action  has  become 
bankrupt,  and  obtained  his  certificate,  after 
which  proceedings  are  taken  against  the  bail; 
the  court  will,  on  motion,  relieve  them,  and  will 
not  direct  an  issue  to  try  the  feet  of  the  bank- 
rupt's  being  a  trader;  the  certificate  by  the  5 
Geo.  2,  c.  30,  ss.  7  &  13,  being  made  sufficient 
evidence  of  the  trading,  &c.  But  no  exoneretur 
having  been  entered  on  the  bail-piece,  such  relief 
was  granted  only  on  payment  of  costs.  Harmer 
v.  Hagger,  1  B.  &  A.  332. 

An  execution  levied  against  bail,  after  a  certi- 
ficate granted  to  principal,  set  aside  with  costs. 
Anon.  Lofi%651. 

Where  bail  apply  to  enter  an  exoneretur  on  the 
bail-piece,  if  fraud  is  imputed  to  the  bankrupt 
in  obtaining  the  commission  and  certificate,  and 
the  trading  be  disputed,  the  court  will  direct  an 
issue  to  try  whether  the  commission  duly  issued. 
WUlison  v.Smith,  3  Dougl.  96. 

Application.] — An  exoneretur  was  allowed  by 
K.  B.  to  be  entered  on  motion  of  the  bail  of  a 
bankrupt,  where  the  certificate  was  not  obtained 
till  after  the  return-day  of  the  ca.  sa.  Cleveland 
v.  Dickenson,  1  Tidd's  Prac  290. 

So,  where  a  bankrupt  is  clearly  entitled  to 
his  discharge,  he  need  not  be  surrendered  by  his 
bail,  as  the  court  will,  in  the  first  instance,  order 
an  exoneretur  to  be  entered  on  the  baikpiece. 
Martin  v.  O'Hara,  Cowp.  823. 

It  is  not  necessary  in  the  court  of  Exchequer, 
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for  the  purpose  of  a  motion  to  stay  proceedings 
in  an  action  against  bail  on  the  recognizance,  on 
the  ground  of  discharge  by  bankruptcy  of  the 
principal,  that  the  party  should  be  actually  ren- 
dered into  custody,  before  it  can  be  entertained 
by  the  court  Bottomley  v.  Medhurst,  13  Price, 
709;  M<CleL399. 


3.  By  Insolvency  and  Lunacy  of  Principal. 

If  a  defendant  be  discharged  under  an  insol- 
vent debtor's  act,  the  court  will  order  an  exone- 

retur  to  be  entered  on  the  bail-piece.    v. 

Bruce,  2  Chit  105. 

But  bail  are  not  discharged  by  a  commission 
of  lunacy  having  issued  against  the  principal 
Anon.  Lofft,  617. 

So,  in  another  case,  the  court  refused  to  enter 
an  exoneretur  on  the  bail-piece,  on  the  ground 
that  the  principal  was  a  lunatic,  and  that  the 
mnfhul  had  refused  to  receive  him  into  his  cus- 
tody.   Anderson'*  bail,  2  Chit  104 

Even  where  the  defendant  became  a  lunatic 
after  the  commencement  of  the  action.  Jbbotson 
v.  Oalway  (Lord),  6  T.  R.  133. 

4  By  Principal  becoming  privileged. 

Bail  are  discharged  by  the  defendant  becom- 
ing a  member  of  the  House  of  Commons.  Lan- 
grtdge  v.  Flood,  1  Tidd's  Prac  293. 

So,  by  his  succeeding  to  a  peerage.  Trinder 
v.  Shirley,  1  Dougl.  45. 

An  unprivileged  person  in  custody  in  execu- 
tion, elected  a  member  of  parliament,  is  entitled 
to  his  discharge  on  motion;  and,  therefore,  bail 
may  have  an  exoneretur  entered  on  the  bail- 
piece,  if  the  privileged  person  be  elected  between 
perfecting  bail  and  final  judgment  Phillips  v. 
Wellesley,  1  Dowl.  P.  C.  9. 

And  this  was  allowed,  although  a  cognovit  had 
been  given  with  the  express  consent  of  the  bail ; 
and  the  plaintiff,  had  he  not  taken  the  cognovit, 
might  have  compelled  a  render  before  the  defend- 
ant acquired  privilege.    Id. 

5.  By  Death  of  Principal. 

If  the  principal  die  after  the  return  of  the  ca, 
sa.  and  before  the  return  is  filed,  the  bail  are 
fixed,  and  the  court  will  not  stay  the  filing  of  the 
return  in  favour  of  the  bail  Kaiolinson  v.  Oun- 
ston,  6  T.R.  284:  S.  P.  Field  v.  Lodge,  3  DougL 
410. 


If  a  principal  die  after  the  return  of  the  ca. 
although  his  death  happen  before  suing  forth  the 
first  sci.  fit*,  the  bail  are  fixed  in  point  of  law, 
the  set  fa.  being  only  an  indulgence  of  the 
court    Filewood  v.  PoppUweU,  2  Wils.  61,  65. 

6.  By  Course  of  Proceeding. 

(a)  Delay. 

Bail  are  discharged  if  the  plaintiff  do  not  de- 
clare in  time,  or  obtain  a  rule  for  time  to  declare. 
Anon.  1  Chit  281,  n. 

One  of  two  defendants  having  been  holden  to 


bail  in  Trinity  Term,  the  plaintiff  proceeded  to 
outlawry  against  the  other,  and  delivered  a  de- 
claration against  the  former  on  the  first  day  of 
Easter  Term,  not  having  obtained  a  rule  for  tune 
to  declare ;  the  court  of  C.  P.  held,  that  the  cause 
was  out  of  court,  and  the  bail  entitled  to  an  exo- 
neretur.   Sykes  v.  Bauwens,  2  N.  R.  404. 

A  plaintiff  may  proceed  against  the  bail,  al- 
though the  original  action  is  out  of  court,  when 
it  does  not  appear  whether  the  bail-bond  had 
been  assigned.    ColleU  v.  Bland,  4  Taunt  715. 


(6)  Taking  Cognovit. 

A  cognovit  by  the  principal,  without  nqtice  to 
the  ban,  does  not  of  itself  discharge  the  baiL 
Hodgson  v.  Nugent,  5T.R.  277. 

Bail  are  not  discharged  by  the  plaintiff's  tak- 
ing a  cognovit  from  the  principal,  unless  time  be 
thereby  given.  Stevenson  v.  Roche,  9  B.  &,  C 
707 :  a.  V.  nom.  Stevenson  v.  Crease,  4  M.  &.R~ 
561. 

Where  no  part  of  the  debt  and  costs  is  made 
payable  at  a  tune  subsequent  to  the  earliest  day 
on  which  the  execution  might  have  been  ob- 
tained.   Id. 

But  if  a  plaintiff  accept  from  the  principal  de- 
fendant a  cognovit,  whereby  he  gives  him  time 
for  payment  by  instalments,  he  thereby  dis- 
charges the  bail,  unless  they  are  parties  to  the 
arrangement    Bowsfield  v.  Tower,  4  Taunt  456. 

And  if  a  plaintiff  take  a  cognovit,  payable  by 
instalments,  and  postponing  the  payment  of  any 
instalment  to  a  later  date  than  the  time  when  ths 
plaintiff  could,  with  diligence,  have  obtained 
judgment  and  execution,  the  bail  are  discharged. 
Croft  v.  Johnson,  5  Taunt  319 ;  1  Marsh.  59. 

Where  a  plaintiff  with  the  consent  of  the  bail 
to  the  sheriff  took  a  cognovit  with  a  stay  of  exe- 
cution for  a  month :— -Held,  that  although  the 
bail  continued  liable,  the  debt  not  having  been 
paid,  yet  the  plaintiff  could  not  take  proceedings 
against  them  without  giving  them  notice  that  the 
cognovit  was  unsatisfied.  Clift  v.  Gye,  9  ft  & 
C.422. 

The  bail  consented  to  the  defendant's  giving  a 
cognovit  on  such  terms  as  he  could  obtain  from 
the  plaintiff  A  cognovit  was  then  given  in  Feb- 
ruary to  pay  in  May ;  default  having  been  mads 
in  May,  the  defendant  negotiated,  but  in  vain, 
till  June  13th.  The  bail  having  been  proceeded 
against  without  any  notice  of  this  negotiation, 
the  proceedings  were  set  aside.  CharUism  v. 
Morris,  6  Bing.  427;  4  M.  &  P.  114. 

Where  the  plaintiff  had  taken  a  cognovit  from 
the  defendant,  with  an  agreement  to  receive  the 
debt  by  long  instalments,  of  which  no  notice  was 
given  to  the  bail ;  the  court  set  aside  an  execu- 
tion against  the  bail,  sued  out  above  a  year  after 
the  judgment,  without  a  scire  facias  to  revive  h; 
even  though  the  agreement  by  the  plaintiff  to 
take  the  debt  by  instalments,  without  the  «^w— — * 
of  the  bail,  would  not  have  discharged  them,  ss 
they  could  not,  after  that,  have  rendered  their 
principal     Thomas  v.  Young,  15  East,  617. 

The  bail  are  discharged  by  the  defendant* 
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giving  a  cognovit  for  the  payment  of  debt  and 
ts.  Farmer  v.  Thorleyy  4  B.  &  A.  91.  And 
Hex  ▼.  Airrey  (Sheriff),  1  Taunt  159. 


^  A  warrant  of  attorney  to  pay  by  instalments 
discharges  the  sheriff!  Brown  x.  JVeaoe,Wigbtw. 
131. 

So,  a  cognovit  conditioned  for  payment  by  in- 
stalments discharges  the  sheriff.  Rex  v.  Surrey 
(£fcrf/f),l  Taunt  159. 


(c)  Part  Z#e»y  in  Execution. 

A  plaintiff  may  sue  out  a  fi.  fa.  against  the 
principal,  and  levy  part  of  the  debt,  and  after- 
wards sue  out  a  ca.  sa.  as  to  the  residue,  and 
charge  the  bait  Stevenson  v.  Roche,  9  R  <fc  C. 
707 :  &  C.  nom.  Stevenson  v.  Crease,  4  M.  dt 
&•  5ol. 

It  is  no  ground  for  setting  aside  an  execution 
which  has  been  issued  against  bail,  that  the 
plaintiff  bas  accepted  a  composition  from  the  de- 
fendant, and  suspended  the  execution  of  a  ca.  sa, 
which  had  been  issued  against  him,  though  it 
were  without  the  knowledge  or  consent  of  the 
bait  Brickwood  v.  Annis,  1  Marsh.  250;  5 
Taunt  614. 

The  plaintiffs  sued  out  a  ca.  sa.  against  a  prin- 
cipal, who  having  put  in  bail,  became  bankrupt, 
and  obtained  hu  certificate;  they  afterwards 
agreed  to  accept  a  composition,  provided  all  his 
creditors  would  accept  the  same*  of  which  the 
bail  had  no  notice ;— field,  that  the  ca.  sa.  against 
the  principal  must  be  set  aside,  and  that  as  the 
bail  bad  not  applied  to  enter  on  exoneretur  on 
the  bail-piece,  until  after  execution  had  been 
levied  on  them,  they  could  only  be  relieved  on 
payment  of  costs.  Thackrey  v.  Turner,  1  Moore, 
457;  8TaunL28;  S.  P.  Mannini.  Partridge,  U 
599. 


(d)  Arrangement  with  Principal. 

Where  a  plaintiff  receives  bills  of  exchange 
from  a  defendant  with  an  agreement  that  he 
■hall  not  be  precluded  from  proceeding  while  the 
bills  are  running,  the  bail  are  not  thereby  dis* 
'     MelvUl  v.  Qlendinvng,  7  Taunt  126. 


Where  the  plaintiff;  after  final  judgment,  took 
bills,  payable  at  a  future  day,  in  satisfaction  of 
the  debt,  the  court  of  C.  P.  discharged  the  bail, 
oa  payment  of  costs,  though  the  application  was 
not  made  till  the  fourth  term  after  judgment 
signed.  WiUisonx.  Whitaker,  2  Marsh.  383;  7 
Taunt  53. 

Where  the  principal  offered  to  render  in  dis- 
charge of  his  bail,  and  an  agreement  was  after- 
ward*  entered  into  between  his  attomies  and  the 
plaintiff's  agent,  that  the  render  should  be  dis- 
pensed with  for  six  weeks,  on  the  terms  of  the 
bail   continuing  liable,  which  agreement  they 
were  ignorant  of  at  the  time,  as  well  as  that  their 
principal  had  offered  to  render ;  but  they  after- 
wards consented  to  their  liability  continuing,  on 
the  terms  mentioned  in  the  agreement ;  and  the 
principal  in  the  mean  time  became  bankrupt,  and 
obtained  his  certificate ;  and  the  plaintiff  after- 
ward*  proceeded  against  the  bail  without  notice : 
▼at-  l  2h 


— Held,  that  they  were  discharged,  on  the 
ground  that  their  liability  under  their  recogni- 
zance, ceased  by  time  having  been  given  to  their 
principal  to  render  without  their  consent  or  au- 
thority in  the  first  instance,  and  that  it  could  not 
be  revived  by  their  subsequent  ratification  of 
such  agreement  to  continue  liable,  as  they  had 
not  been  informed  that  their  principal  had  pre- 
viously offered  to  render  himself  in  their  dis- 
charge. West  v.  Ashdown,  7  Moore  566;  1 
Bing.  164.  And  see  Brichoood  v.  Annis,  I 
Marsh.  250 ;  5  Taunt  614. . 

A  mere  honorary  obligation  on  the  part  of  a 
plaintiff  not  to  press  a  defendant  for  payment  of 
debt  and  costs,  is  not  such  an  indulgence  to  him 
as  will  relieve  his  bait    Ladbrook  v.  Hewett,  1 
ftowL  P.  €.  48a 

If  a  plaintiff  by  an  agreement  with  a  defend- 
ant expedites  his  remedy  against  him,  the  bail 
are  not  thereby  released.    la. 

Where,  in  the  course  of  a  cause,  an  order  was 
made  for  taxing  the  bill  on  Which  the  action  was 
brought,  and  which  by  mistake  was  drawn  up 
as  a  stay,  of  proceedings : — Held,  that  the  bail 
could  not  avail  themselves  of  that  order*  as  a  giv- 
ing of  time,  so  as  to  discharge<tbem.  Woosmsm 
v.  Wood,  1  DowL  P.  C.  661. 


7.  By  other  Means. 

A  plaintiff  having  obtained  bail  to  his  action, 
sued  in  equity  for  the  same  cause,  and  being  put 
to  his  election  by  the  court  of  equity,  elected  to 
proceed  there,  and  a  perpetual  injunction  went 
not  to  proceed  at  law : — Held,  that  this  was  no 
ground  for  discharging  the  bait  Horsley  v. 
Wolstah,  7  Taunt  235;  2  Marsh.  548. 

The  court  permitted  an  exoneretur  to  be  en- 
tered on  the  bail-piece,  the  defendant  being  under 
sentence  of  transportation  for  a  felony.  Wood  v. 
Mitchell,  6  T.  R.  247. 

The  defendant,  a  seaman,  being  out  upon  bail, 
on  process  for  a  debt  under  20J.  was  impressed 
into  the  king's  service,  and  as  he  would  have  • 
been  entitled  to  his  discharge,  if  in  custody,  by 
virtue  of  the  stat  32  Geo.  3,  c  33,  s.  22,  the 
court,  on  application  of  the  bail,  ordered  an  ex- 
oneretur to  be  entered  on  the  bail-piece  in  the 
first  instance.  Robertson  v.  Patterson,  7  East, 
405;  3  Smith,  556. 

The  defendant  being  in  custody  of  a  messen- 
ger, under  an  order  of  the  secretary  of  state,  for 
the  purpose  of  being  sent  out  of  the  kingdom  by 
virtue  of  the  Alien  Act,  43  Geo,  3,  c.  155,  the 
court  refused,  while  he  was  still  in  the  kingdom, 
and  might  possibly  be  set  at  large  again,  to  enter 
an  exoneretur  on  the  bail-piece.  Folkein  v.  Cri- 
Hco,  13  East,  457. 

If  a  defendant,  on  alien,  be  sent  out  of  the 
kingdom  under  the  Alien  Act,  33  Geo.  3,  c  4, 
the  court  will  permit  the  bail  to  enter  an  exone- 
retur on  the  bail-piece,  unless  they  arc  indemni- 
fied, or  have  money  in  their  hands  belonging  to 
the  defendant,  sufficient  to  answer  the  plaintiff's 
demand.  Merrick  v.  Voucher,  6  T.  R.  50:  S.P. 
Coles  v.  Do  Hayne,  6T.H  24a 
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Where  one  of  the  king's  yeomen  of  the  guard 
had  been  arrested  in  the  Palace  Court,  and  was 
there  refused  to  be  discharged  on  filing  common 
bail,  and  he  afterwards  removed  the  cause  into 
the  court  of  K.  B.  by  a  writ  of  habeas  corpus 
cum  causa,  and  put  in  and  perfected  bail  upon 
the  habeas: — Held,  that  the  bail  could  not  be 
exonerated,  although  the  defendant  might  be 
privileged  from  arrest  Sard  v»  Forrest,  2  D.  At 
It  250;  1  R&C.  139. 

Where  the  court,  on  motion,  allowed  the 
plaintiff  to  amend  the  roll,  by  inserting  a  contin- 
uance to  take  the  case  out  of  the  statute  of  limi- 
tations, it  was  held  that  such  proceeding  did  not 
entitle  the  bail  to  be  exonerated,  although  they 
had  become  bail,  and  bad  omitted  to  render  the 
plaintiffs,  in  reliance  on  the  defence  under  the 
statute.     Taylor  v.  Gregory,  2  B.  &  AdoL  257. 


8.  Application  for  Discharge. 

Bail  excepted  to,  but  not  struck  off  the  bail- 
piece,  may  apply  for  an  exoneretur.  Humphry 
v.  Zetts,4.Burr.2107. 

In  order  to  exonerate  bail  excepted  to,  his 
name  must  be  struck  out  of  the  bail-piece.  Futiee 
v.  Bourke,  1  W.  Black.  462. 

After  bail  put  in  and  justified,  and  demand  of 
plea  with  time  allowed  for  pleading,  it  is  too  late 
to  move  to  enter  an  exoneretur  on  the  bail-piece, 
on  the  ground  that  the  plaintiff  has  not  declared 
on  the  cause  of  action  which  he  swore  to  in  his 
affidavit  Knight  v.  Dorsy,  1  B.  &  B.  48.  And 
Bee  Sard  v.  Forrest,  2  D.  &  R.  250 ;  1  B.  and  C. 
139. 


XX.  Proceedings  against  Bail, 

I.  Ca.  Sa.  against  Principal 

Co.  Sa.  lodged.] — A  ca.  sa.  to  fix  bail  must,  in 
London  and  Middlesex,  be  entered  four  clear 
days  yi  the  public  book  at  the  sheriff's  office. 
Ktg.  Gen.  K.  B.,  C.  P.,  and  Excheq.,  H.  T.  2 
Will.  4, 1  Dowl.  P.  C.  193 ;  8  Bing.  299 ;  1  M. 
&  Scott,  426;  3  B.  At  AdoL  385 ;  2  Cot  J.  189; 
2  Tyr.  347 ;  4  Bligh,  N.  S.  602. 

Before  the  rule,  it  was  necessary  in  K.  B»  that 
the  ca.  sa.  must  be  entered  in  the  public  book  at 
the  sheriff's  office,  kept  there  for  that  purpose. 
tfuttoiiv.Jfe»oeft,5M.andS.323:  &C.2Chit 
102. 

But  the  entry  was  not  necessary  in  the  Exche- 
quer :  where  a  ca.  sa.  was  properly  indorsed  and 
lodged,  and  remained  the  mil  time  on  the  file  of 
the  sheriff  of  Middlesex's  office,  but  there  was  no 
entry  in  the  public  book,  except  of  the  day  of  its 
return,  the  court  of  Exchequer  refused  to  set 
aside  the  proceedings  against  the  bail,  no  inquiry 
having  been  made  at  the  office  on  their  part  dur- 
ing the  four  days  preceding  the  return,  and  it 
being  sworn  (although  not  by  any  person  in  the 
office)  that,  if  inquiry  had  been  made,  verbal  in- 
formation would  have  been  given  that  the  writ 
was  lodged.    Smith  v.  Parker,  M*Clel.  At  Y.  483. 

In  order  to  charge  the  bail,  a  ca.  sa.  against 


the  original  defendant  must  be  in  the  sheriff's 
office  four  days  before  the  return-dav,  exclusive 
of  the  day  when  it  is  lodged,  and  of  the  return 
day;  and  an  intervening  Sunday  is  not  to  be 
reckoned  one  ot  the  four  days.  Furnett  v. 
Smith,  7  B.  &  C.  693:  S.P.  Howard  v.  Smith,! 
B.&A.528. 

Scire  facias  on  recognizance  of  baiL  Plea,  no 
ca.  sa.  duly  issued,  lodged,  and  returned.  Re- 
plication, ca.  sa.  issued  and  returned  non  est  in- 
ventus. Rejoinder,  that  the  ca.  sa.  did  not  lie  in 
the  sheriff's  office  four  days  exclusive  of  the  day 
it  was  lodged,  the  return-day,  and  an  intervening 
Sunday : — Held,  on  demurrer,  that  the  rejoinder 
was  bad.  Sandon  v.  Proctor,  7  B.  and  C.  800 : 
S.  P.  Elliot  v.  Lane,  1  Wils.  334. 

Where  bail,  sued  in  debt  upon  a  recognisance, 
pleaded  that  no  ca.  sa.  waa  duly  sued,  returned, 
and  filed  against  the  principal,  according  to  the 
custom  ana  practice  of  the  court,  which  required 
that  the  writ  should  lie  in  the  sheriff's  office  four 
davs  before  its  return: — Held,  on  demurrer, that 
this  was  a  bad  plea.  Cherry  v.  Powell,  1D.& 
R.50. 

The  want  of  a  ca.  sa.  is  not  an  irregularity, 
but  matter  of  substance,  of  whien  the  bail  can 
only  take  advantage  by  plea.  Philpot  v.  Manuel, 
5D.6tR.  615. 

The  defendant  having  put  in  and 
bail,  a  oa.  sa.  was  lodged  and  ret 
inventus,  and  proceedings  being  had  against  the 
bail,  they  rendered  the  principal  in  time:  the 
defendant  was  then  bailed  again  and  discharged : 
—Held,  that  proceedings  could  not  be  had 
against  the  last  bail  without  taking  out  a  fresh 
ca.  sa.     Tkackray  v.  Harris,  1  B.  and  A.  212. 

A  plaintiff  will  not  be  permitted,  on  motion  m 
the  court  of  Exchequer,  to  quash  a  writ  of  ca-ss. 
sued  out  by  him  and  lodged  with  the  sheriff  for 
the  purpose  of  fixing  the  defendant's  bail  in  the 
usual  course,  on  the  return  of  non  est  inventus, 
where  the  defendant  has  voluntarily  surrendered 
in  discharge  of  his  bail,  before  the  return  of  the 
ca.  sa-,  and  afterwards  become  bankrupt;  al- 
though the  plaintiff  undertook  to  enter  an  exo- 
neretur on  the  bail-piece,  and  make  an  affidavit 
that  it  was  never  intended  to  take  the  defendant 
in  execution  upon  the  ca«  sa.  StoU  v.  Smith,  8 
Price,  512. 

Quare,  how  far  the  practice  of  making  such 
formal  return  of  non  est  inventus  is  snstaiav 
able ;  or  whether  it  is  not  an  abuse  of  process  t 
Id. 

Teste  and  return  of  Ca.  So.] — Before  the  Uni- 
formity of  Process  Act,  in  actions  commenced  by 
bill,  a  ca.  sa.  to  fix  bail  must  have  bad  eight  days 
between  the  teste  and  return;  and  in  actions 
commenced  by  original,  fifteen.  Reg.  Gtn. 
K.  B.  C.  P.  and  Excheq.,  H.  T.  2  Wifl.4. 

The  court  of  C.  P.  would  sot  aside  proceedings 
against  bail,  if  the  ca.  sa.  were  tested  of  a  term 
prior  to  that  in  which  judgment  was  signed 
against  the  principal.  Oawler  v.  Jo&ey,  1  H 
Black.  74. 

A   capias  ad  respondum   against  the   bail 
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was  tested  of  ft  day  prior  to  the  return  of  the  ca. 
sa.  against  the  principal*  but  was  not  sued  out 
tiUafterwards:~Held,regu]ar.  Pmero  v.  Wright, 
2B.4tP.235. 

If  a  defendant  consents  that  a  plaintiff  shall 
have  judgment  as  of  a  term  previous  to  the  trial, 
in  proceeding  against  1ml,  the  ca.  sa.  may  be 
tested  as  of  that  previous  term.  Hovenden  v. 
Crawther,  1  DowL  P.  C.  170. 

If  the  principal  be  actually  in  the  custody  of 
the  sheriff,  at  the  time  when  the  latter,  at  the  in- 
stance of  the  plaintiff,  returns  non  est  inventus 
to  a  ca.  sau,  the  court  of  C  P.  will  set  aside  such 
return,  together  with  all  subsequent  proceedings, 
against  the  bail,  and  order  the  money  levied 
under  an  execution  to  be  returned  to  them.  .For- 
ts** v.  Marriott,  1  N.  R.  251 . , 

A  return  of  non  est  inventus,  procured  by  the 
plaintiff  against  the  principal,  in  order  to  round 
proceedings  against  the  bail,  is  irregular,  if  the 
principal  were  at  the  same  time  in  custody  of  the 
same  sheriff  who  made  the  return,  though  at  the 
suit  of  another  person ;  and  the  subsequent  pro- 
ceedings against  the  bail  wifl  be  set  aside.  Burke 
v.  Maine,  16  East,  2. 

So  where  the  principal  was  in  the  custody  of 
the  sheriff  upon  a  criminal  charge,  and  the 
plaintiff  knew  that  he  was  in  such  custody  at 
the  time  of  the  return.     Ward  v.  Brutnfit,  2  M. 

&  a  23a 

Where  judgment  was  signed  against  the  prin- 
cipal without  a  rule  for  judgment,  and  the  plain- 
tiff proceeded  to  execution  against  the  bail,  after 
procuring  a  return  of  non  est  inventus  to  a  ca. 
sa.  against  the  principal,  and  a  return  of  two 
nihils  to  two  writs  of  scLfk.  against  the  bail;  the 
court, upon  application  of  the  bail,  together  with 
the  principal,  held,  that  they  were  entitled  to  be 
relieved  from  such  judgment  against  the  princi- 
pal, and  its  consequences  against  them,  upon  an 
affidavit  by  them,  that  they  hod  no  notice  of  such 
judgment  till  the  writ  of  ca.  sa.  issued  against 
the  bail,  when  they  applied  to  vacate  the  pro- 
ceedings. But  the  court  held,  that  they  could 
not  set  aside  the  writ  of  ca.  so.  against  the  bail, 
on  account  of  such  Irregularity  of  the  judgment 
against  the  principal,  while  such  judgment  re- 
mained in  force.  '  Hayward  v.  Rxbbane,  4  Blast, 
310. 

A  return  of  non  est  inventus  to  a  ca.  sa.  for 
the  purpose  of  proceeding  against  the  bail  will  be 
good,  although  the  plaintiff  knew  where  to  find 
the  defendant,  unless  he  be  already  in  the  cus- 
tody of  the  ftherh%  on  either  civil  process  or  a 
criminal  charge.  SOlitae  v.  Wallace,  2  Tidd's 
1147. 


2.  By  Action. 

Where  a  recognisance  of  bail  in  C.  P.  is  put 
in  suit  in  the  Exchequer,  the  plaintiff  cannot 
have  any  advantage  which  he  would  not  have  had 
by  the  rules  of  C.  P.  Vincent  v.  Brady,  1 
47. 


A  declaration  in  debt  on  a  recognisance  against 
set  oat  for  whom  the  defendant  was 


bail,  and  in  what  sum.    Park  v.  Yestary,  1  Wils. 

284. 

In  an  action  on  a  recognizance  of  bail  taken  at 
Durham,  the  venue  was  laid  in  Middlesex,  and 
it  was  averred  in  the  record,  that  the  defendant, 
of  Durham,  came  before  6.  LM  then  and  there 
being  a  commissioner,  duly  appointed  to  take  re- 
cognizances for  the  county  of  Durham,  and  -then 
and  there  became  bail  before  the  said  commis- 
sioner:— Held,  that  this  was  a  sufficient  aver- 
ment, that  the  commissioner  was  duly  appointed 
to  take  the  recognizance  in  the  county  of  Dur- 
ham, and  that  the  venue  was  properly  laid  in 
Middlesex,  because  the  recognizance  was  filed 
and  must  ultimately  be  returned  there. .  Hartley 
v.  Hod*on>2  Moore,  66';  8  Taunt  171.  And  see 
1  Moore,  514,  430. 

A  plea  to  an  action  on  a  recognizance  of  bail, 
that  after,  &c  the  plaintiff  entered  into  an  agree- 
ment with  the  principal  in  the  bail-bond,  without 
the  privity  of  the  bail,  to  take  from  the  principal 
goods  to  secure  the  payment  of  part  of  the  mo- 
ney recovered,  and  that  such  goods  were  con- 
signed to  them  accordingly :— Held,  bad  on  spe- 
cial demurrer,  because  such  agreement,  by  parol, 
with  a  person  not  a  party  to  the  cause,  cannot  be 
pleaded  in  bar  of  such  an  action,  arising  on  mat- 
ter of  record.    Butted  v.  JarroW,  8  Price,  467. 

Bail  cannot  be  taken  in  execution  in  the  court 
of  C.  P.  on  a  judgment  on  their  recognizance: 
therefore,  where  the  sheriff,  having  taken  them 
on  a  ca.  sa.  and  discharged  them,  was  sued  for  an 
escape,  the  court  set  aside  the  ca.  sa.  Wooden  v. 
Moxon,  2  Marsh.  186 ;  6  Taunt  490. 

Bail  cannot  be  taken  on  a  ca.  sa.  in  C.  P.;  se- 
cus  in  K.  B.    Anon.  1  Chit  191. 

In  CLP.  no  ca.  sa*  lies  on  a  judgment  on  a  sci. 
fa.  against  bail ;  but  it  is  otherwise  in  the  court 
ofK.B.  Troughton  v.  Clarke^STvont  113.  And 
see  Bayly  v.  Titmass,  2  Taunt  114,  n. 


3,  By  Scire  Facias. 

(a)  Sci.  Fa.  lodged. 

A  sci.  flu  should  lie  four  clear  juridical  days  in 
the  sheriff's  office.  Fraser  v.  Miller,  1  DowL 
P.  C.  141. 

As  well  where  scire  feci  is  returned  as  nihil. 
Williams  v.  Mason,  1  East  89,  n. 

In  all  proceedings  by  sci.  fa.  Sunday  is  not  to 
be  reckoned.    Anon.  1  DowL  P.  C.  1^2. 

A  second  writ  of  sci.  fa.  against  bail  not  hav- 
ing Iain  in  the  sheriff's  office  tour  whole  days, 
exclusive  of  the  day  on  which  it  was  lodged,  the 
return-day,  and  an  intervening  Sunday,  it  was 
held  to  be  irregular.  Dicas  v.  Perry,  2  D.  St,  R. 
869. 

Holy  Thursday  is  not  a  juridical  day,  although 
the  office  be  open  upon  paying  an  extra  fee. 
Scott  v.  Larkins,  7  Brag.  109;  4  M.  &  P.  748: 
1  DowL  P.  C.  201. 

The  days  must  be  exclusive  of  the  day  on  which 
it  was  lodged  and  the  return-day  of  the  ca.  sa. 
Dicas  v.  Fmy,2  D.  &  R.869:  &  P.  Howard  v. 
Smithy  1  B.  &  A.  528. 
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So  must  an  alias  sci. fa.  Wilson  v.  Farr  4  B. 
&  A.  537.  And  see  Combe  v.  Cuttill,  3  Bing. 
162;  10  Moore,  534. 

Asoi.  fa.  must  lie  in  the  sheriff's  office  the  last 
four  days  before  the  return.  Forty  v.  Hermer,  4 
T.  R.  583. 

For  the  purpose  of  fixing  the  bail  on  scL  fa., 
the  ca.  sa.  against  the  principal  must  lie  the  four 
last  days  in  the  office  before  the  return;  and  the 
bail  having  once  been  prepared  to  render  their 
principal  in  time,  which  they  then  omitted  to  do, 
in  consequence  of  a  rule  nisi  taken  out  by  them 
on  the  suggestion  of  the  court,  with  a  view  to  an 
arrangement  out  of  court  between  the  parties 
(the  principal  being  a  lunatic),  which  rule  was 
afterwards  discharged  without  providing  for  the 
bail  to  be  placed  in  the  same  situation  that  they 
were  in  before;  the  court,  in  a  subsequent  term, 
permitted  the  bail  to  take  the  same  objection  to 
the  regularity  of  the  proceedings,  though  they 
had  before  in  the  same  term,  before  they  were 
aware  of  this  objection,  brought  forward  another 
objection,  which  was  over-ruled.  Cock  .v.  Brock- 
tor*,  13  East,  588. 

If  the  second  writ  of  scLfiu  be  in  proper  time 
on  the  file  in  the  sheriff's  office,  that  is  sufficient 
to  warrant  proceedings  against  the  bail,  though 
it  were  not  entered  in  the  sci.  fa.  book  in  the 
sheriff's  office,  which  is  merely  a  private  book 
for  his  own  convenience.  Heytoard  v.  Rennard, 
3  East,  570. 

(ft)  Form  of  Sci;  Fa. 

There  must  be  fifteen  days  between  the  return 
of  the  first  sci.  fa.  and  the  return  of  the  second. 
Peale  v.  Watson,  9  W.  Black.  939. 

In  C.  P.  provided  there  be  fifteen  days  between 
the  teste  of  the  first  and  the  return  of  thesecond, 
a  second  writ  of  sci.  fa.  may  be  tested  and  issued 
before  the  quarto  die  post  of  the  return  of  the 
first  Combe  v.  CuttUl,  3  Bing.  162 ;  10  Moore, 
534 

Sunday  may  be  reckoned  as  a  day  in  one  of 
the  four  days  which  must  elapse  between  the  re- 
turn of  the  second  writ  and  signing  judgment. 
Id. 

Unless  it  be  the  last    Id. 

Where  there  is  only  one  sci.  fa.  against  bail, 
and  the  proceedings  are  by  bill,  there  need  be 
only  four  days  exclusive,  between  the  teste  and 
return  of  it    Bell  v.  Jackson,  4  T.  R.  663. 

A  sci.  fa.  against  bail  may  be  sued  out  after  a 
ca.  sa.  is  returned,  though  not  regularly  filed; 
and  the  shortness  of  notice  to  the  bail  is  imma- 
terial Hunt  v.  Cox,  1  W.  Black.  393 ;  3  Burr. 
1360. 

The  plaintiff  may  sue  out  a  sci.  fit.  against  the 
bail,  on  the  return-day  of  the  ca.  sa.  against  the 
principal.    Shivers  v.  Brooks,  8  T.  R.  628. 

A  set  fa.  against  bail  upon  a  writ  of  error  on 
a  judgment  in  the  C.  P.  for  damages,  must  be  to 
shew  cause  why  the  plaintiff  should  not  have 
execution  of  "the  debt  aforesaid,"  and  not  of  the 
•*  damages  aforesaid."  Barlow  v.  Evans,  1 
Wils.99. 


(c)  Necessity  for  Summons. 

No  judgment  shall  be  signed  for  non-appear- 
ance, unlesB  the  defendant  has  been  summoned; 
but  such  judgment  may  be  signed  by  leave  after 
eight  days  from  the  return  of  one  sci.  fa.  Reg. 
Gm.  K.  R,  C.  P.,  and  Exch.  H.  Tm  2  WiL  4;  1 
DowL  P.  C.  193;  8  Bing.  300;  1  M.  &  Scott, 
496;  3  B.  &  AdoL  385;  9C.&J.190;  9Tyr. 
348;  4  Bligh,  N.  S.  609. 

The  rule  applies  to  the  case  of  both  principal 
and  bail.    Jackson  v.  Elam,  1  DowL  P.  C.  515. 

Though  two  writs  of  sci.  fa.  on  a  judgment 
had  been  issued  previously  to  the  rule  of  HiL  9 
Will.  4,  which  requires  notice  to  be  given  to  the 
baO,  still  judgment  cannot  be  signed  on  such 
writs  of  sci.  fa.  without  com  plying  with  that  rule, 
and  giving  a  rule  for  appearance  is  not  sufficient, 
Kennedy  v.  Oxford  (Lord),  1  DowL  P.C.  613. 

'  The  court  will  not  allow  judgment  to  be  sign- 
ed for  non-appearance  to  a  sci.  fa.  against  bail, 
unless  it  be  shewn  that  the  bail  have  been  sum- 
moned, or  that  efforts,  and  what  efforts,  have 
been  made  to  summon  them.  Higgins  v.  Wilkes, 
1  DowL  P.  C.  447. 

The  plaintiff's  attorney  left  two  writs  of  sci.  fa. 
at  the  sheriff's  office,  and  directed  that  they  should 
be  returned  nihil,  at  the  same  time  expressing 
apprehension  lest  the  proceedings  should  come  to 
the  knowledge  of  the  bail;  the  court,  at  the  in- 
stance of  the  bail,  ordered  the  proceedings  to  be 
set  aside.     Wilson  v.  Biden,  4M.&P.  537. 


Some  notice  must  previously  have  been  gii 
of  suing  out  a  sci.  fa.  against  bail.     Wrigid  v. 
Page,  9  W.  Black.  837;  9  Tidd's  Prac  1178. 

It  was  not  necessary  to  give  direct  notice  of  a 
sci.  fa.  to  the  bail,  it  being  their  duty  to  watch 
the  sheriff's  office  where  it  is  lodged.    Id. 

The  court  set  aside  proceedings  in  scire  facias 
against  bail,  because  they  were  summoned  only 
an  hour  after  the  court  rose  on  the  return-day; 
the  sheriff's  return  of  scire  faci  does  not  estop 
the  bail  from  shewing  that  they  were  summoned 
so  late  on  the  return-day  that  they  could  not 
bring  in  their  principal  before  the  rising  of  the 
court  Webbv.  Harvey,  9T.  R.  757;  & P.Psd 
v.  Wills,  9  T.  R.  758,  n. 

But  it  was  sufficient  to  fix  the  bail  if  they 
were  summoned  before  the  rising  of  the  court  on 
the  return-day.    Clarke  v.  Bradshaw,  1  East,  86. 

Where  an  action  was  commenced  in  June, 
1899,  and  after  the  defendant  became  bankrupt, 
the  plaintiff  proceeded  and  signed  interiocatoty 
judgment,  and  issued  a  ca.  sa.  in  Michaelmas 
term,  1893,  to  which  non  est  inventus  was  re- 
turned, on  which  the  plaintiff  proceeded  by  set 
fa.  against  the  bail,  and  signed  judgment  there- 
on on  the  526th  February,  1834 :  the  court  refused 
to  set  aside  the  proceedings  against  the  bail,  even 
upon  payment  of  costs,  although  it  was  sworn 
that  they  knew  nothing  of  the  proceedings  after 
the  declaration  against  the  principal,  or  against 
themselves,  until  they  received  notice  on  the 
97th  February  that  they  were  fixed.  Swuym  v. 
Bland,  4  D.  &  R.  373. 

Where  two  write  of  sci.  fa.  had  been  sued  cot 
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against  the  defendant  en  a  recognizance  of  bail, 
and  to  which  two  nihils  were  returned,  on  which 
judgment  was  signed  and  execution  issued,  the 
court  refused  to  set  aside  such  judgment  and  ex- 
edition,  on  the  ground  that  the  bail  had  no  no- 
tice of  the  scL  m.  having  issued,  although  they 
lived  in  the  county  of  Middlesex ;  as  by  their  en- 
tering into  a  recognizance  they  made  themselves 
personally  liable ;  and  it  was  their  duty  to  watch 
the  proceedings  in  the  sheriff's  office.  Smith  v. 
Crane,  8  Moore,  8. 

(d)  Appearance, 

A  notice  in  writing  to  the  plaintiff  his  attor- 
ney, or  agent,  is  a  sufficient  appearance  by  bail 
on  a  scL  fa.  Reg.  Gen.  K.  B.,  C.  P.,  and  Exchn 
fl.  Tn  2  Will.  4;  1  DowL  P.  C.  193;  8  Bing. 
900;  1M.  <St  Scott,426;  3R<fc  AdaL  385;  2 
C  &.  J.  190;  2  Tyr.  348;  4  Bligh,  N.  S.  602. 

On  a  four-day  rule,  for  bail  in  sci.  fa.  to  ap- 
pear and  plead  in  term,  Sunday,  though  an  inter- 
mediate day,  is  not  to  be  reckoned.  Wathen  v. 
Beaumont,  11  East,  271. 

Where  a  rule  to  plead  to  an  alias  scL  fa.  was 
given  for  the  3d  instead  of  the  8th  February, 
but  judgment  was  not  signed  against  the  bail  un- 
til the  9th,  the  court  of  Exchequer,  considering 
it  as  a  clerical  error,  refused  to  set  aside  the  pro- 
ceedings. Diet.  Hullock.  Smith  v.  Parker, 
M<CteL  &.  Y.  483. 

(e)  Pleadings, 

Venue.]— A  scire  facias,  upon  a  recognizance 
taken  in  Serjeant's  Inn,  or  before  a  commissioner 
in  the  country,  and  recorded  at  Westminster, 
shall  be  brought  in  Middlesex  only ;  and  the  form 
ef  the  recognizance  shall  not  express  where  it 
was  taken  Reg.  Gen.  K.  B^  G.  PM  and  Exch., 
H.  Tn  2  WilL  4;  1  Dowl.  P.  C.  193;  8  Bing. 
300;  1M.&  Scott,  426;  3  B.  &  Ado!.  385;  2 
C  Jl  J.  190;  2  Tyr.  348;  4  Bligh,  N.  &  602. 

A  scire  facias  upon  a  recognixanceof  bail  taken 
in  open  court  in  K.  R,  is  properly  suable  in  Mid- 
dlesex, where  the  record  is,  though  all  the  pre- 
vious proceedings,  which  commenced  by  original, 
were  in  London.  And  semble,  that  it  could  not 
be  sued  elsewhere  than  in  Middlesex.  Coxeter  v. 
JBairi*,5East,461. 

A  sci.  fa.  on  a  recognizance  of  bail  in  London 
may  be  there  sued,  though  the  bail  be  inrolled  in 
Middlesex.   Kenny  y,  rAorn*m,2W.Black.768. 

Where  the  defendant  was  sued  by  original  in 
London,  the  sci.  fa.  against  the  baiLmust  be  sued 
there  also ;  and  it  does  not  help  the  plaintiff  who 
sued  out  the  sci.  fa.  in  Middlesex,  that  the  bail 


boil,  taken  m  an  action  by  original,  there  is  no 
incongruity  in  stating  that  the  recognizance  was 
taken  in  an  action  "then  lately  commenced  and 
depending  in  the  court  of  K.  if.;"  for  the  action 
may  be  said  to  commence  in  that  court  when  its 
jurisdiction  attaches  upon  the  original  writ  sued 
out  of  Chancery.    Mayo  v.  Rogers,  14  East,  539. 

ScL  fa.  to  have  execution  for  damages  and  costs 
recovered  against  J.  B.  upon  a  recognizance  of 
bail,  conditioned  in  case  the  said  J.  B.  and  G.  K. 
should  be  condemned  that  J.  B.  and  6.  K.  should 
pay,  &c.  or  render  themselves,  the  plaintiffs  allege 
that  J.  B.  and  G.  K.  have  not  paid,  &c  or  ren- 
dered themselves,  according  to  the  form  and 
effect  of  the  recognizance: — Held,  on  special 
demurrer,  that  the  breach  was  ill  assigned  for 
non  constat,  but  that  J.  B.  who  was  condemned, 
has  paid  or  rendered.  William  v.  Thorley,  4  M. 
&S.33. 

Pleas,  ^-c.]— The  bail  cannot  take  advantage 
of  a  mere  irregularity  in  the  scire  facias  by  plead- 
ing. .  Powell  v.  Taylor,  2  Tidd'a  Prac.  1182. 

The  practice  of  the  court  is  pleadable  where 
the  very  merits  of  the  case  depend  upon  it: 
therefore,  where  bail  sued  in  scire  facias  upon 
their  recognizance,  pleaded  that  no  ca.  sa.  was 
duly  sued,  returned,  and  filed  against  the  prin- 
cipal, according  to  the  custom  and  practice  of 
tiie  court ;  to  which  the  plaintiff  in  reply  shewed 
a  writ  of  ca.  sa.  issued  into  Middlesex :  it  is  no 
departure  for  the  defendants  to  rejoin,  that  the 
venue  in  the  action  against  the  principal  was  in 
London,  for  that  sustains  the  plea.  Dudhw  v. 
Watchorn,  16  East,  39. 

It  is  a  departure  where  in  sci  fa.  against  bail 
who  pleaded  that  there  was  no  ca.  sa.  against 
the  principal,  they  rejoined  to  a  replication  that 
there  was,  that  it  did  not  lie  four  days  in  the 
sheriff's  office.    EUiott  v.  Lane,  1  Wit.  334. 

And  such  a  rejoinder  is  bad,  for  attempting  to 
put  in  issue  mere  practice.-  Sandon  v.  Proctor, 
7  B.  6l  C.  800.  And  see  Cherry  v.  Powell,  1  D. 
&R.50. 

A  writ  of  error  allowed,  though  not  returned, 
is  in  itself  a  supersedeas;  and  may  be  pleaded 'by 
the  bail  to  have  been  issuejd  and  allowed  after  the 
issuing;  and  before  the  return  of  the  ca.  sa.  against 
the  principal,  so  as  to  avoid  proceedings  against 
them  in  scire  facias  upon  the  recognizance  of 
bail,  prosecuted  after  a  return  by  the  sheriff  of  non 
est  inventus  made  pending  such  writ  of  error. 
Sampson  v.  Brown,  2  East,  439. 

A  plea  of  the  bankruptcy  and  certificate  of  the 
principal  is  bad,  to  a  sci.  fa.  on  a  recognizance. 


had  by  mistake  been  put  in  there.    Harris  v.  *Bcddome  v.  Holbrooke,  1  B.  &  P.  450,  n.:  &  P. 

Calvert,  1  East,  603.    And  see  Smith  v.  Miller,  Donnelly  v.  Dunn,  2  B.  &  P.  45. 

7  T.  B.  96.  If  they  can  plead  it  at  all,  the  plea  must  state 

—  the  special  circumstances,  or  it  will  be  bad  on 

Declaration.}-- Where  a  plaintiff  issued  a  joint  special  demurrer.    Donnelly  v.  Dunn,  1R&P. 

sci.  fa.  against  A.  and  B.,  bail  of  C.  and  D.,  upon  448. 

which  A.  only  was  summoned,  B.  not  being  found,  To  scire  facias  against  bail  upon  their  recog- 

and  A.  entered  an  appearance  for  himself  only :  nfaance,  the  defendant  may  plead  in  bar  against 

—Held,  that  a  declaration  against  him  alone  was  the  execution,  that,  before  the  issuing  of  the  alias 

irregular.    Sainsbury  v.  PringU,\Q&  &C.151.  ^^  <#  g^  fc^  ^  pontiff  became  a  bank- 
In  jifr^^^g  in  sci  fa.  on  a  recognizance  of  runt,  and  a  commission  issued  against  him,  on 
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he  was  declared  a  bankrupt  before  the  re* 
torn  of  the  writ,  and  bis  effects,  tebta,Jtc^  assign- 
ed to  the  provisional  assignee,  who  before  plea 
pleaded,  assigned  to  the  assignee  under  the  com- 
mission, who  was  entitled  to  sue  the  defendants. 
Kmmsar  v.  Tarrant,  15 East,  623;  1  Rose,  350. 

To  a  plea  of  scire  facias  against  bail,  that  the 
principal  died  before  the  return  of  any  ca.  sa~,  a 
replication  stating  a  particular  ca.  as*,  and  that 
the  principal  was  alive  at  the  return  of  that  ca. 
sa*,  must  conclude  with  an  averment  Henderson 
v.  Withy,  2T.R.  576. 

In  a  former  case,  held,  that  it  ought  to  conclude 
to  the  court    Chandler  v.  Roberts,  1  DougL  58. 

A  replication  to  a  plea  of  the  death  of  the  prin- 
cipal before  the  issuing  of  the  first  scL  fit,  and 
before  the  return  of  any  ca.  stu,  in  a  recognizance 
of  bail  which  sets  out  a  ca.  sa.  and  return,  must 
aver  that  the  principal  was  then  living,  and  con- 
dude  with  a  prayer  of  judgment,  and  not  traverse 
the  death  and  conclude  to  the  country.  Filwood 
▼.  PoppUuxll,  3  Wils.  65. 

In  an  action  on  a  recognizance  of  bail,  where 
the  defendant  pleads  no  ca.  sa.  issued,  a  replica- 
tion setting  out  the  ea.  sa-,  and  concluding  with 
a  verification  by  the  record,  and  a  prayer  that  the 
record  may  be  inspected  by  the  court,  is  good, 
though  no  formal  issue  be  joined.  Jackson  v. 
Wishes,  3  Marsh.  354;  7  Taunt  30. 

Though  the  original  action  was  for  damages, 
it  is  not  demurrable  in  a  replication  in  sci.  fa. 
against  bail,  to  pray  judgment  of  debt  and 
damages.    Roe  v.  Roe,  3  Chit  323. 

4  Staying  Proceedings. 

■    (a)  On  ground  of  Writ  of  Error. 

To  entitle  bail  to  a  stay  of  proceedings  pending 
a  writ  of  error;  the  application  must  be  made 
before  the  time  to  surrender  is  out  Reg.  Gen. 
K.a,aP^oL£xcheq.,H.T.3W.4;  IDowl. 
P.  C.  194;  8  Bing.  300;  1  M.  &  Scott,  427;  3 
B.  &  Adol.  386;  2  C.  &  J.  196;  3  Tyr.  348;  4 
filigh,  N.  S.  603. 

A  writ  of  error  allowed  is  a  supersedeas  in  law 
to  all  further  proceedings  in  the  court  below;  and, 
therefore,  proceedings  were  set  aside,  with  costs, 
for  irregularity,  where  the  ca.  sa.  (being  return- 
able  on  a  day  after  the  allowance  of  the  writ  of 
error)  was  returned,  after  notice  of  such  allow- 
ance, on  the  same  day ;  and  sci.  fa.  afterwards 
taken  out  against  the  bail.  Hitter  v.  Newbald, 
1  East,  663:  S.  P.  Sampson  v.  Brown,  ZEsp.  439. 

Where  a  ca.  sa.  is  returnable  against  the  prin- 
cipal on  a  particular  day,  before  which  a.  writ  of 
error  is  allowed  and  served ;  that  operates  as  a 
supersedeas  to  any  proceedings  against  the  bail, 
though  the  ca.  sa.  has  lain  four  days  in  the  office 
before  the  allowance  of  the  writ  of  error.  Perry 
v.  Campbell,  3  T.  R.  390. 

A  writ  of  error  is  allowed  two  days  after  the 
return  of  the  ca.  sa-,  the  bail  may  be  sued  pend- 
ing the  writ  of  error,  which  is  no  supersedeas. 
French  v.  Casenove,  1  Anst  176. 

Where  a  writ  of  error  is  allowed  before  the  ex* 
piratkm  of  the  time  permitted  to  the  bail  to  ren- 


der meir  principal,  the  bail  are  entitled  to  stay . 
the  proceedings  against  them  pending  the  wnt 
of  error,  on  the  terms  of  undertaking  to  pay  the 
dajnAgesrecovered^ortpsuxranderthedefondaM 
within  four  days  of  the  determination  of  the  writ, 
if  determined  in  favour  of  the  original  plaintiff, 
sprang  v.  MonprivaU,  11  East,  316. 

The  court  will  stay  proceedings  against  bail, 
until  a  writ  of  error  brought  in  the  original  action 
be  determined,  though  the  application  be  not 
made  within  the  four  days  allowed  to  the  bail  to 
surrender  the  principal.  Edwards  v.  Jameson, 
and  Edwards  v.  NbCahe,  Forrest,  35. 

Upon  a  writ  of  error,  sued  out  by  the  principal 
after  the  bail  are  fixed,  and  proceedings  against 
them  in  scire  facias,  the  court  will  only  stay  pro- 
ceedings against  the  bail  pending  the  writ  of 
error,  on  the  terms  of  the  bail  undertaking  to  pay 
the  condemnation  money,  and  the  costs  of  the 
scire  facias,  and  (if  it  be  a  case  in  which  there  is 
no  bail  in  error)  to  pay  the  costs  also  of  the  writ 
of  error,  if  judgment  should  be  affirmed.  Bu- 
chanan v.  Alders,  3  East,  546:  &  P.  Capous,  v. 
Blyton,  1  N.  R.  67. 

If  proceedings  against  bail  are  stayed,  upon 
undertaking  to  pay  debt  and  costs  within  four 
days  after  affirmance  of  judgment,  it  means  the 
final  affirmance  of  it  Kershaw  v.  Cartwright, 
5  Burr.  3819. 

The  court  will  not  stay  proceedings  against  the 
bail,  pending  a  writ  of  error  on  the  judgment 
against  the  principal,  if  the  principal  has  con- 
fessed that  the  writ  of  error  is  brought  purely 
for  delay.    Pool  v.  Charnock,  3  T.  R.  79. 

(J>)  Other  Cases. 

The  judgment  in  an  original  action,  and  the 
judgments  in  the  actions  against  the  bail,  mav 
be  set  aside  upon  one  motion,  and  one  affidavit 
intituled  in  the  original  action.  Winder  Y.Wsod\ 
3  B.  &.  P.  118. 

When  a  rule  to  set  aside  proceedings  for  irregu- 
larity, and  to  stay  proceedings  in  the  mean  time 
is  obtained,  the  proceedings  are  suspended  for  all 
purposes  till  the  rule  is  discharged.  Swaynt  v. 
Crammond,  4  T.  R.  176. 

Where  bail  is  put  in  above,  an  injunction  to 
stay  proceedings  against  the  principal  extends 
to  proceedings  against  the  baiL  Carts  v.  Carts, 
Amb.33. 


XXI.     Bail    upon   removal   from    ninajot 

Coram 

Upon  removal  of  a  cause  by  certiorari,  out  of 
the  court  of  the  honour  of  Gloucester,  the  pledget 
below  are  discharged  by  putting  in  and  perfect- 
ing bail  above.  1hylorv.Shapland,3M.&,S.$&. 

Where  one  of  several  defendants  removes  a\ 
cause  by  certiorari  from  the  Mayor's  Court  into 
K.  B^  he  must  put  in  bail  for  the  other  defend- 
ants as  well  as  for  himself.  Kent  v.  Goldstam* 
7B.&C.535;  1  M.  &  R.  305. 

Or,  a  procedendo  will  be  awarded.    Id. 

The  cause  cannot  be  removed  into  the  King** 
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Bench,  without  bail  being  put  in  by  faith  of  the 
defendants.  Jatne$omv.ScJumnMrtl DawhT.C* 
US. 

By  the  statute  43  Geo.  3,  c  46,  a.  6,  a  defendant 
taken  or  charged  in  custody  at  the  suit  of  any 
person  or  mesne  process,  issuing  out  of  the  courts 
at  Westminster,  and  detained  after  tne  return  of 
process,  may  be  bailed  in  vacation  before  one  of 
the  judges ;  but  the  act  does  not  extend  to  a  per- 
son in  custody  upon  a  habeas  corpus  removing 
the  cause  from  the  Mayor's  Court  into  the  K.  B. 
Steer  v.  Anita,  1  Chit  44 

Where  a  pone  has  issued  for  the  purpose  of 
removing-  a  plaint  out  of  the  county  court,  and 
the  sheriff  has  notwithstanding  preceded  with 
the  plaint,  the  defendant  in  order  to  obtain  an 
attachment  against  the  sheriff,  must  shew  that 
the  recognizance  required  by  the  19  Geo.  3,  c 
70,  s.  6,  has  been  entered  into.  Qrimshaw  v. 
1  Dowl.  P.  C.  337. 


Where  the  plaintiff  in  an  inferior  court  of 
record,  brought  an  action  for  goods  sold  and  de- 
livered to  the  amount  of  SL  17s.  3a\,  but  laid 
his  damages  in  the  declaration  at  80J. ;  and  the 
defendant,  after  interlocutory  judgment  signed 
•gainst  him,  removed  the  cause  into  the  court 
or  K.  B.  by  habeas  corpus  cum  causa,  without 
entering  into  recognizance  to  pay  the  debt  and 
costs,  as  required  by  the  statute  19  Geo.  3,  c  70, 
a.  6,  the  court  refused  a  procedendo.  Attenbo- 
rovgAv.  J&rdy,4D.&.IL362;  2B.&C.802. 

Where  a  defendant,  in  an  action  brought  in 
an  inferior  court  for  defamation,  after  entering  a 
common  appearance,  and  suffering  judgment  by 
defenh,  removed  the  proceedings,  by  certiorari, 
into  the  court  of  K.B.,  without  entering  into  any 
recognizance  s—- Held,  to  be  within  star.  51  Geo. 
3,  c.  194,  a.  3 ;  and  the  latter  court  awarded  a 
procedendo  for  the  defendant's  default  in  not  en* 
taring  into  the  recognizance,  as  required  by  that 
statute,  the  damages  in  the  declaration  being  hud 
only  at  13J.    Lecy.  Ooodlad,  4D.&R.M 

Procedendo  awarded  where  an  Action  of  trover 
had  been  removed  by  certiorari  from  an  inferior 
court  and  the  return  filed,  the  defendant  not 
having  entered  into  a  recognizance  to  pay  debt 
and  coats  as  required  by  the  statute  7  &  8  Geo. 
4,c.71,a.6\   Arnica  v.&Mmn,  10  B.&C.  45a 

Plaintiff  in  an  inferior  court,  from  which  a 
cause  is  removed  by  habeas  corpus,  and  *  rule 
for  better  bail  given,  is  not  entitled  to  a  proce- 
dendo after  render  of  the  defendant,  and  notice  of 
such  render,  although  such  render  be  made  after, 
the  day  on  which  the  rule  for  better  bail  expiree. 
Farquharson  v.  Fouchecour,  16  East,  387. 

The  plaintiff  in  an  inferior  eourt,  from  which 
a  cause  was  removed  by  habeas  corpus,  and  a 
rule  for  better  bail  given,  was  held  not  entitled  to 
a  procedendo  after  the  render  of  the  defendant, 
and  notice  thereof,  although  it  was  not  made 
mvtil  after  the  day  on  which  the  rule  for  better 
bail  had  expired.  Johnson  v.  Walker,  4  B.  &  A. 
535. 

Where  the  rule  for  better  bail  was  served  on 
the  14th  of  January,  and  the  bail  did  not  justify 
till  the  19th  of  the  same  month:— Held,  that  the 


plaintiff's  procedendo  was  regular.    Dmm  W 
Tuddenham,  1  Chit  130. 

If,  after  a  procedendo  to  carry  back  a  cause  to 
an  inferior  court,  the  plaintiff  recover,  and  then 
sue  out  a  scire  facias  against  the  bail  below,  and 
they  remove  the  proceeding  against  them  into 
the  court  of  K.  B.  by  habeas  corpus,  tins  eourt 
will  award  a  procedendo  in  the  suit  against  the 
bail    Dixon  v.  Heslop,  6  T.  R.  365. 

Where  the  plaintiff  intends  to  object  to  bail  put 
in  on  a  habeas  corpus,  he  should  obtain  a  rule  or 
order  for  better  bail,  which  will  entitle  him  to  a 
procedendo,  unless  bail  are  perfected  in  four  days 
after  the  service  of  the  rule,  and  thereupon  tne 
same  or  different  bail  must  justify  as  in  other 
cases  within  fear  days  if  in  term,  or  if  in  vaca- 
tion an  the  first  day  of  the  ensuing  term,  Anon. 
1  Chit  130,  (a). 

In  a  cause  removed  by  habeas  corpus  from 
the  Mayor's  court,  bail  having  been  vut  in,  the 
plaintiff  served  a  rule  for  better  bail,  wrongly 
entitnled  A.  v.  B.  instead  of  A.  v.  B.  and  C.;  tne 
defendant  thereupon  gave  notice  of  justification 
of  the  same  bail,  and  afterwards  that  he  should 
add  one  and  justify: — Held,  this  was  a  waiver  of 
the  irregularity,  for  it  is  not  usual  to  give  notice 
of  justification  without  on  exception,  though  it 
may  be  done,  and  therefore  the  notice  of  justifi- 
cation refers  to  and  adopts  the  rule  for  better 
bail.    Aldridge  y.  Schroder,  2  Smith,  75. 

The  time  allowed  for  excepting  to  bail  put  in 
upon  a  habeas  oorpus  shall  be  twenty  days.  Reg. 
Gen.  K.  Bn  C.  P.  and  Excheq.,  ET.2W.  I; 
1  Dowl.  P.C.186;  8Bing.291;  1  M.  &  Scott, 
418;  3  B.  At  Adol.  377;  2  C.  &.  J.  175;  2  Tyr. 
343;  4  Bligh,  N.  &  395. 

A  procedendo  cannot  issue  after  service  of  the 
rule  for  the  allowance  cf£  bail,  on  the  ground, 
that  the  plaintiff  was  called  by  a  wrong  name 
in  the  notice  of  bail ;  but  the  rule  for  such  allow- 
ance should  be  first  set  aside.  Rice  v.  Chambers, 
1  Chit  575. 

A  plaintiff  declared  in  the  City  Court  m  debt, 
or  a  concessit  solvere,  and  the  cause  being  re- 
moved by  habeas  corpus  into  K.  B.  declared  de 
novo  in  case: — Held,  that  he  did  not  lose  his 
bail,  as  it  was  the  same  cause  of  action.  Ounn 
v.  WHenry,  1  WOs.  277. 

XXIL   Bail  in  Error. 

1.  Statute*. 

By  3  Jac  1,  c.  8,  no  execution  shell  be  Hayed 
or  delayed  upon  or  by  any  writ  of  error  or  super- 
sedeas thereupon  to  be  issued,  for  the  reversing  of 
any  judgment  in  any  action  of  debt  upon  any 
single  bond  for  debt,  or  upon  any  obligation  with 
condition  for  the  payment  of  money  only,  or  upon 
any  action  of  den  for  rent,  or  upon  any  contract, 
unless  the  person  in  whose  name  the  torit  of  error 
shall  be  brought,  with  two  sufficient  securities 
such  as  the  court  shall  allow  of,  shall  become 
bound  to  the  party  for  whom  the  judgment  shall 
be  given,  by  recognizance  in  double  the  sum  ad- 
judged to  be  recovered,  to  prosecute  the  writ  of 
error  with  effect;  and  also  to  satisfy  and  pay  (%f 
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judgment  shall  be  effirmedyall  and  lingular  the 
debt*,  damage*,  and  coeU  adjudged  upon  the 
judgment,  and  all  costs  to  be  awarded  for  the 
delaying  of  execution. 

The  13  Car.  2,  stat  2,  c.  2,  extends  this  frac- 
tions on  the  statute  of  Ed.  6,  for  not  setting  out 
tithes,  of  assumpsit  for  payment  of  money,  of  tro- 
ver, covenant,  detinue,  and  trespass. 

The  16  &  17  Car.  2,  c  8,  extends  it  to  any  ac- 
tion personal  whatsoever,  after  verdict  and  judg- 
ment; and  directs  that,  in  ejectment  and  writs  of 
dower,  no  execution  shall  be  delayed  by  writ  of 
error,  unless  the  plaintiff  shall  be  bound  in  such, 
reasonable  sum  as  the  court  to  which  the  writ  of 
error  shall  be  directed  shall  think  Jit,  with  condi- 
tion that  if  the  judgment  shall  be  affirmed,  or  the 
writ  of  error  discontinued,  or  the  plaintiff  be  non- 
suit, he  shall  pay  such  costs  and  damages  as  shall 
be  awarded. 

The  1  Geo.  4,  c.  87,  s.  3,  requires  two  bail  in 
error. 

The  6  Geo.  4,  c.  96,  enacts  that  upon  any  judg- 
ment in  any  personal  action,  execution  shall  not  be 
stayed  or  delayed  by  writ  of  error,  or  supersedeas 
thereon,  without  the  special  order  of  the  court  or 
some  judge  thereof,  unless  a  recognizance  with 
condition,  according  to  16  &  17  Car.  2,  be  first 
acknowledged  in  the  same  court— which  extends 
also  to  judgments  by  default  as  well  as  on  verdict. 


- 

2.  When  necessary. 

Since  6  Geo.  4,  c.  96.] — Bail  in  error,  under 
the  latter  statute,  are  not  dispensed  with  where 
the  error,  though  real,  is  only  of  form.  Wads- 
worth  v.  Gibson,  4  Bing.  572;  1  M.  &.  P.  501. 

A  person,  who  is  plaintiff  both  below  and 
above,  need  not  give  bail  in  error.  Ifuvergier  v. 
FeUowes,  1  DowL  P.  C.  224;  5M.&P.  403;  7 
Bing.  463. 

8.  P.  on  3  Jac  L  Freeman  v.  Garden,  1  D. 
&R.184. 

Where,  therefore,  upon  demurrer  to  a  plea, 
judgment  was  given  in  C.  P.  for  the  defendant 
below,  and  the  plaintiff  brought  a  writ  of  error 
in  the  court  of  King's  Bench,  and  the  judgment 
of  the  court  of  C.  P.  was  affirmed;  after  which 
he  brought  a  writ  of  error  to  the  House  of  Lords, 
Upon  which  a  recognizance  of  bail  in  error  was 
entered  into.  The  court  ordered  it  to  be  can. 
celled,  on  an  application  by  the  bail,  although  it 
was  sworn  that  the  plaintiff  was  a  foreigner  and 
insolvent.    Id. 

In  ejectment,  where  the  defendant  has  given 
an  undertaking  to  give  the  plaintiff  judgment 
of  the  term  preceding  the  trial,  in  case  he  shall 
obtain  a  verdict,  and  has  also  entered  into  the 
recognizance,  with  two  sureties,  to  pay  costs 
and  damages,  both  of  which  are  required  by  the 
1  Geo.  4,  c.  87,  s.  1,  he  cannot  afterwards  sue 
out  a  writ  of  error  upon  the  judgment,  so  as  to 
operate  as  a  stay  of  proceedings,  without  entering 
into  a  further  recognizance  with  two  sureties, 
with  condition  pursuant  to  the  provisions  of  the 
16  &  17  Car.  2,  c.  8.  s.  3.  Roe  d.  Durant  v. 
Moore,  4  M.  &  P.  761;  7  Bing.  124. 
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to6  Oeo.4,  e.  96.}— Under  Sive. 
1,  c  1,  no  bail  was  necessary  in  error  on  a  radg* 
ment  in  debt  upon  a  prior  judgment.  BiddUsom. 
v.  Whitel,  3  Burr.  1545;  1  W.  Black,  507. 

Nor  on  a  judgment  in  debt  for  goods  sold  and 
delivered,  and  on  an  account  stated.  Alexander 
v.  Biss,  7T.R. 449. 

Nor  on  a  judgment  by  default  in  debt,  on  a 
count  for  a  promissory  note.  Trier  v.  Bridgman, 
2  East,  359. 

Nor  generally,  unless  it  appeared  that  the  ac- 
tion was  brought  on  a  specific  contract.  Ablett 
v  EUis,  1  B.  &.  P.  249. 

Nor  in  debt,  upon  a  judgment  recovered  (by 
verdict)  in  Ireland,  upon  a  judgment  by  default 
Parkins  v  Stewart  {in  error),  9  Price,  L 

A  writ  of  error  upon  a  judgment  in  debt  on  a 
recognizance  of  bail,  was  a  stay  of  execution, 
without  bail.    Dell  v.  Wild,  8  East,  240. 

But  not  in  debt  on  bond,  conditioned  for  the 
payment  of  money,  and  also  for  performing  all 
covenants  in  a  mortgage  deed.  Butler  v.  Brush- 
field,  10  East,  407. 

Nor  in  debt  on  a  bond  conditioned  for  re-in- 
vesting stock,  and  paying  the  dividends  in  the 
mean  time.  Gillingham  v.  Myers,  M*Clei  Sl  Y. 
147. 

But  it  was  a  debt  on  a  bond  given  by  a  third 
person  for  payment  of  a  sum  certain  by  instal- 
ments. Chauvert  v.  Alfrey,  2  Burr.  746:  &  C. 
nom.  Chauvet  v.  Alfred,  2  Ld.  Ken.  437. 

And  an  indemnity  -bond  was  not  a  money 
bond  for  payment  of  money  only,  within  the 
statute  requiring  baiL  Flanagan  v.  Welkins,  2 
D.&.R.549;1B.&C.316.  But  see  Thrale  v. 
Vaughan,  1  Wils.  19;  2  Stra.  1190. 

A  mortgage  deed  containing  a  covenant  for 
the  re-payment  of  the  money  was  within  the 
statute,  a  contract  upon  which  bail  in  error  was 
necessary.    Buckney  v.  Metham,  3  Taunt  383: 

Where  a  writ  of  error  was  brought  upon  a 
judgment  on  demurrer,  in  the  case  of  a  sci.  fa. 
sued  out  pursuant  to  the  statute  8  &  9  WilL  3,  c 
12,  s.  8,  bail  in  error  was  not  required.  Sparks 
v.  O'Kelly,  1  Taunt  16a 

But  in  error  on  a  judgment,  after  verdict  open 
a  sci.  fa.  against  bail,  bail  in  error  was  required, 
the  set  fa.  being  a  personal  action.  Pukney  v. 
Townson,  2  W.  Black.  1227. 

It  was  doubtful  whether  special  bail  was  re- 
quisite, upon  error  returnable  in  parliament, 
upon  judgment  in  K.  B.  in  debt  upon  recogni- 
zance in  error.  Trinder  v.  Walton,  3  Burr.  1566. 
And  see  Martin  v.  Justice,  8T.R.  639. 

Where  there  was  one  count  on  which  judg- 
ment was  entered  up,  for  which  bail  in  error 
was  not  required,  it  seemed  sufficient  to  excuse 
the  plaintiff  in  error  from  further  bait  Drier  v. 
Bridgman,  2  East,  359;  5  P.  Webb  v.  Qeddes, 
1  Taunt  540. 

Special  bail  was  required  upon  reversing  an 
outlawry.  Sercole  v.  Hanson,  1  Wils.  3;  2  cfera. 
1178.    8.  P.  Craeraft  v.  Gledowe,  3  Burr.  1482. 

But  only  where  special  bail  was  originally  re- 
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quired.    CamwbeU  y.  Daley,  3  Bair.  ISQO.   And 
see  SummervU  y.  Watkins,  14  East,  536. 

The  bail  pat  in  by  defendant  upon  reversing 
an  outlawry  were  bail  in  the  original  *  uit  Hesee 
r.  Wood,  4  Taunt  691. 

Though  a  writ  of  error  has  been  allowed,  yet, 
if  bail  in  error  be  not  afterwards  pat  in,  it  will 
be  of  no  avail,  though  the  defendant  in  error 

baa  treated  the  writ  as  a  nullity.    v. 

NUsholle  (Gent),  2  Chit  106. 

Where  writ  of  error  is  amended  in  K.  &,  new 
bail  moat  be  given  to  the  amendod  writ  in  C  P., 
and  the  plaintiff  below  shall  not  take  out  execu- 
tion for  want  of  bail  Rafael  v.  VcrelsL  2  W. 
Hack.  1067. 


Jfam  fS>  JBrVOr* 


•SB? 


A  defendant 


v. 


3.  Putting  in. 

(a)  When. 

has  fear  clear  days  after  final 
_    w  to  pot  in  bail  in  error.     Bonnet 

Nichols,  4T.  L  12L 

The  bail  are  to  be  put  in  within  the  four  days, 
without  reference  to  the  time  of  the  allowance,  or 
•erring  the  copy  of  it    Jacques  v.  Nixon,  1 T.  R. 

The  four  days  are  to  be  reckoned  from  the 
time  when  the  taxation  of  costs  is  completed  by 
the  insertion  of  the  sum.  Blackburn  v.  Kymer, 
1  Marsh.  978 ;  5  Taunt  672; 

If  the  writ  of  error  be  allowed  before  judg- 
ment, the  time  for  putting  in  bail  (which  is  four 
days)  runs  from  the  judgment;  if  after  ju 
Blent,  from  the  time  of  the  allowance.    €hn 
lB.fcP.47a 


T. 


(6)  What  Amount 

Generally.}— A  recognizance  of  bail  in  error 
shall  be  taken  in  double  the  sum  recovered,  ex- 
cept in  case  of  a  penalty ;  and,  in  cose  of  a  pe- 
nalty, in  double  the  sum  really  due,  and  double 
the  costs.  Beg.  Gen.  K.  R,  C.P.,  &  Exchequer, 
H.T.2W.4;  1  DowLP.  C.  186;  8Bmg.291; 
1  M.&  Scott,  416;  3fi.&AdoL377;2C.&J. 
175;  2  Tyx.343;  4  Bligh,  N.  &  595. 

Bail  in  error  must  justify  in  double  the  sum 
ftr  which  judgment  was  entered  up.  PkiUijmon 
v.  Browne,  2  Chit  105. 

But  bail  in  error  on  a  judgment  in  debt  on  a 
bond,  need  only  justify  in  tho  sum  recovered. 
Moore  v.  Lynch  (in  error),  1  Wils.  213. 

\%  on  a  bond  debt,  double  the  sum  secured  by 
the  bond  be  the  sum  for  which  the  bail  bind 
themselves  in  the  recognizance  in  error,  it  is  suf- 
ficient ;  though  a  further  sum  be  due  for  interest 
and  costs,  and  nominal  damages  have  been  re- 
covered.   Dixon  v.  Dixon,  2.  B.  &  P.  483. 

A  recognizance  of  bail  in  error  for  a  less  sum 
than  double  the  sum  recovered  by  the  judgment, 
does  not  stay  the  execution.  Reed  v.  Cooper,  5 
Taunt  320. 


in  Ejectment.] — In  ejectment,  the  recognizance 
of  hail  in  error  shall  betaken  in  double  the  yearly 
-value,  and  double  the  costs.  Reg.  Gen.  K.  &, 
i.  2i 


C.  P„  ft  Exchequer,  H.  T.'S  W.  4;  I  DbwI. 
P.  C.  186;  8  Bing.  £91;  1  M.  &  Scott,  418;  3 
B.  &  AdoL  377 ;  2C.  &  J.  ITS;  2  Tyr.  343; 
4  Bligh,  N.  &  596. 

Though  the  stat  16  &  1 7  Car.  2,  provides  that 
no  execution  in  ejectment  shall  be  stayed  unless 
the  plaintiff  in  the  writ  of  error  shall  be  bound 
for  the  costs  in  case  judgment  be  affirmed,  Slo., 
yet  by  reasonable  construction  it  is  sufficient  if  he 
procure  proper  sureties. to  enter  into  the  recogni- 
zance of  bail ;  but  tisjse  may  be  examined  as  to 
their  sufficiency,  whicn  the  plaintiff  in  error  him* 
self  cannot  be.  The  practice  was  to  take  the  re- 
cognizance  in  double  the  improved  rent;  and  the 
single  costs  of  the  ejectment  Keene  A  Byron 
{Lord)  v.  Deardon,  and  Stott  v.  Lomax,  8  East. 

29a 

Bail  in  error  on  a  judgment  in  ejectment  jus- 
tify in  double  the  sum.     Thomas  v.  QoodHOe,  4 

Burr.  2501. 

*,    »■ 

When  the  plaintiff  sued  out  execution  in  eject- 
ment, after  error  brought  by  the  defendant,  on 
the  ground  that  although  the  l&Uer  had  entered 
into  a  recognizance  in  compliance  with  the  stat 
16  &  17  Gar.  2,  c  8,  he  had  not  given  notice  of 
the  terms  of  such  recognizance : — Held,  that  as 
those  terms  were  such  as  bad  been  invariably 
used,  no  notice  was  necessary,  and  the  execution 
was  set  aside  with  costs.  Doe  d.  Webb  v.  Goun- 
dry,\  Moore,  118;  7Taunt427i  And  sec  High- 
gate  Archway  Comp.  v.  Nosh,  I  B.  &  A.  597;  2 
Chit  325. 


The  plaintiff  in  error  m  ejectment  is  not  in- 
quired to  find  bail  to  join  in  his  recognizance  to 
pay  costs  on  affirmance.    Id. 

In  ejectment  it  is  sufficient  if  the  plaintiff  in 
error  enter  into  a  recognizance  by  himself  with- 
out any  bail.    Arum.  2  Tidd's  Prac,  121L 

(c)  Character  of  Bail. 

The  same  persons  who  wore  bail  in  the  court 
of  K.  B.  may  justify  again  as  bail  upon  a  writ  of 
error  returnable  in  parliament  Martin  v.  Jus- 
tice, 8  T.  It  639. 

Where  the  plaintiff  in  error,  within  four  davB 
after' being  ruled  to  put  in  better  bail,  viz.  on  the 
day  after  Hilary  Term,  gave  notice  that  he 
should  justify  the  same  bail  on  the  first  day  of 
the  ensuing  term,  and  two  days  before  the  first 
day  of  that  term  gsjve  notice  of  fresh  baflr— 
Held,  that  the  fetter  bail  were  not  entitled  to  jus- 
tify, there  being  no  reason  assigned  for  the  noa- 
attendanooof  the  former  bail,  itwmv.  Leonard, 
1  M.  &  a  366. 

If  hired  bail  be  pot  in  on  a  writ  of  error,  the 
plaintiff  may  issue  execution.  Browne  v.  Brown, 
13  Moore,  172?  4  Bingi  3&   «j  .•  . 

Sham  bail  in  error  may  do  treated  as  a  nullity, 
and  execution  may  issue.  Bradley  v.  Oompeftx, 
1  M.  &  R-  567. 

Where  sham  or  hired  bail,  who  are  insolvent, 
and  of  whom  notice  has  been  given,  and  to  whom 
no  exception  Is  entered,  become  bail  in  error,  the 
plaintiff  may  treat  the  writ  of  error  and  the  bail 
as  nuffities,  and  take  out  execution.  '  Ward,  t. 
Levi, 9D.&K.  4*1;  til. &  C.  266. 
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At  #xeototi«ttafi«rhlM,Mlk>ttgtilar,  and  .Uaw  to  jutth^m  his  stead.  Cej*»v.I>iZk*Mre. 
the  mart  will  discharge  a.  rule  for  setting  it]  8  Moore,  516;  1  Bing.423. 
s*j&  with  cost*.    Cnm  v.  Kitchen,  1 JB.  &  C. 


269,  n.  

(d)  Recognizance  and  Proceedings. 

Am  to  the  form  of  the  recognizance  in  error, 
pee  Mem  v.  Wood,  4  Taunt  691 ;  Hsvelock  v. 
{fobbe,  13  East,  622 ;  itfotttews  v.  Gteson,  8 
Beet,  627 ;  end  Graham  v.  Grill,  1  M.  &  6.409. 

A  recognizance  entered  into  by  the  ball  in 
error  without  the  principal  is  food.  Dixon  v. 
Dixon,*  B.&P.&3. 

The  names  of  the  plaintiff  and  defendant  in 
the  original  action  must  be  retained  in  the. case 
of  hail  in  error,  until  the  transcript  of  the  record 
is  carried  over  to  the  court  of  error.  Smith's  bail, 
3M.&P.  242. 

Money  cannot  be  paid  into  court  in  lieu  of  bail 
In  error,  unless  by  consent.  Collins  y.  Qwynne, 
SM.&  Scott,  775. 

4.  Justification  and  Notice, 

Where  bail  in  error  were  regularly  put  in,  and 
properly  described  in  the  notice,  and  were  de- 
scribed as  the  bail  "  already  put  in"  in  the  notice 
ef  justification : — Held  sufficient,  although  it  was 
objected  that  their  names  and  additions  should 
have  been  inserted  in  the  notice  of  justification, 
as  Well  as  in  the  notice  of  their  being  put  in. 
Richardson  v.  MeUish,  9  Moore,  579. 

Bail  in  error  were  put  in  in  the  vacation,  and 
'excepted  to,  and  the  plaintiffs  in  error  gave  notice 
that  they  would  justify  on  the  first  day  of  the 
next  term ;  they  did  not  so  justify : — Held,  that 
'die  btH  Were  net  entitled  to  have  an  exaneretur 
onterod  en  the  bail-piece.  Adnatn  v.  Wtflfcs,  6 
B.&C.287;  9D.&R.387. 

If  bail  in  error  are  excepted  to  in  vacation,  and 
the  notice  of  exception  require  them  to  justify 
before  a  judge,  the  bail  shall  justify  within  four 
day*  from  the  time  of  such  notice,  otherwise  on 
the  first  day  of  the  ensuing  term.  Reg.  Gen* 
K.  ft,  C.  P.,  and  Exch.,  H.  T.  2  Wffi.  4?  1 
DowL  P,  Q.  185;  8  Bing>  299;  1  M.  &  Scott, 
417;  3  B.  &  Adol.376;  2  C,  &  X.  172;  2Tyr. 
342;4Bligh,N.S.595. 

Where  bail  in  error  was  put  in  fa  vacation,  and 
excepted  to,  end  the  plaintiff  in  error  gave  notice 
thsA  they  would  justify  on  the  first  day  of  next 
teem,  sad  before  that  day  nonprossed  bJb  own  writ 
of  error,  «nd  the  bail  did  not  justify  t--Held,  that 
the  bail  were  Aot  entitled  to  stay  preoeedinge 
in  an  action  against  them  upon  the  recognizance, 
nor  to  have  an  exoneretur  entered  on  the  bail- 
piece.    Dickenson  v. Heseltine, 2M.&&  210. 

Bail  in  error,  who  refuses  to  justiry,  nay  have 
his  name  struck  out  of  the  bail-piece  at  any 
time.    Jones  v.  7W*  (in  error),  1  Wils.  337. 

Where,  on  opposing  bail  in  error,  taie  of  them 
acknowledged  that  fee  did  not  know  the  plaintiff 
in  error,  and  that  he  had  become  bail  at  the  re- 
ouest  of  his  attorney,  who  had  told  hm  son  that 
if  his  father  became  bail,  he  should  come  to  no 
harms  the  court  of  C  P.  ordered  him  ts  he  re- 
jected, and  tefoscd  to  nklow,  fiirtjter  time  lor  an- 


5.  Changing,  adding,  and  giving  JSrtic. 

Bail  in  error  cannot  be  changed,    ilium.  2 
Chit  84.       '   ' 

Although  it  is  a  general  rule  not  to  grant  time 
for  adding  and  justifying  bail  in  error,  in  lieu  of 
those  of  whom  notice  ofjustification  has  already 
been  given,  yet,  if  the  bail  are  prevented  from 
coming  up  by  any  misconduct  of  the  opposite 
party,  time  will  be  given  to  put  in  other  baiL 
Dyott  v.  Dunn,  1D.&R.9. 

Time  was  refused  to  perfect  bail  in  error, 
where  no  real  error  could  be  suggested,  as  the 
court  thought  it  brought  merely  for  delay. 
Handasyde  v.  Morgan,  2  Wils.  144. 

Where  the  plaintiff  m  error  was  ruled  in  vaca- 
tion to  pot  in  better  bail,  and  took  no  notice  of  H 
until  four  days  before  die  next  term*  when  he 
gave  notice  of  added  bail  for  the  first  day  of  die 
term,  the  court  would  not  permit  the  hail  to  jus- 
tify.   Ostreich  v.  Wilson,  1  M,  to  &  367,  n. 

.  Where,  in  error,  the  original  hail  had  been 
alarmed  by  the  defendant  in  error,  and  therefore 
would  not  become  bail;  further  time  was  refused 
to  put  in  bail  in  error,  unless  some  error  on  the 
record  was  shewn,  and  the  amount  of  the  judg- 
ment deposited  with  the  master.  Anon.  1  DowL 
P.  C.  32. 


6.  Liability  of  Bail  in  Error. 
Bail'  in  error  cannot  surrender  the  principal, 
but  must  pay  the  money  if  judgment  be  siiimsd 
Anon,  Lofft,  237. 

As  bail  in  error  cannot  surrender  the  princi- 
pal, they  are  not  entitled  to  relief  though  the 
principal  become  a  bankrupt  pending  the  writ  of 
error.    Smdhcote  v.  Bratihuaite,  1  T.  R.  G24. 

They  are  not  liable  for  interest,  although  the 
original  action  was  on  a  promissory  note.  Amsm* 
6  Price,  338. 

Nor  are  they  chargeable  in  an  action  upon 
their  recognisance  with  mesne  profits,  where 
they  have  not  been  aseertained  by  writ  ef  in- 
quiry, pursuant  to  16  &  17  Car.  2,  c.  8.  Doe  v. 
Reynolds,  (in  error),  1M.&&  247. 

If  a  defendant  (the  plaintiff  in  the  action),  upon 
judgment  being  affirmed,  take  in  execution  the 
body  of  the  plaintiff  in  error,  for  the  debt,  da- 
mages, and  costs  in  error,  he  does  not  thereby 
discharge  the  bail  in  error,  but  may  sue  them  on 
their  recognizance.  Perkins  v.  Pettii,  2  &  &• 
P.  440. 

Bail  in  error,  who  were  excepted  to  end  slid 
not  justify,  were,  relieved  from  prrjereslinfi 
against  them,  though  no  other  bail  had  bees*  pot 
in ;  but  they  were  made  to  pay  the  costs  up  to 
that  time,  the  plaintiff  having  been  induced  by 
former  cases  to  proceed  against  them.  Gtmld  v. 
Holmstrom,  7  East,  580;  3  Smith,  575. 
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BAILMENT. 

I.  Warehousemen,  259. 
IL  Hjeees  or  Peomcety. 

1.  Generally,  259. 

2.  /**-«*—&«  Home. 
IIL  Othee  Bailees. 

a  Zfa*  Comp*m**-&e  Ship. 

4.  Innkeeper*— Set  Iknxeefee. 

5.  Wssr/mgrer*--- fist  Whaep. 
IV.  Lien  or  Bauee— *See  Law. 

V. 


Tftovxm. 


L  Waeehousemen. 

A  warehouseman  is  only  bound  to  take  rea- 
sonable and  common  care  of  any  commodity  en- 
trusted to  bis  charge.  CaUijfv.  Danver»,  Peake, 
114 — Kenyan. 

His  liability  commences  from  the  time  the 
crane  is  applied  to  raise  them  into  the  ware- 
house; and  it  is  no  defence  that  they  were  in- 
jnred  by  falling  into  the  street,  from  the  breaking 
«f  tackle,  the  caiman  who  brought  the  goods 
having  refused  the  offer  of  slings  for  further  se- 
curity.    Thomae  v.  Day,  4  Esp.  262— EUenb. 

A  warehouseman  receiving  goods  from  a  con- 
signee who  has  had  actual  possession  of  them,  to 
be  kept  for  his  use,  may  nevertheless  refuse  to 
redeliver  them,  if  they  are  the  property  of  ano- 
ther.   Ogler.  Atkinson,  5  Taunt  759;  1  Marsh. 


Where  an  order  is  given  previously  to  the  de- 
livery of  goods  to  a  bailee,  carrier,  or  other  per- 
son, to  deal  with  them,  when  delivered,  in  a  par- 
ticular manner,  to  which  he  assents,  and  after- 
wmrdsthejgoods  are  delivered  to  him  accordingly ; 
a  duty  arises  on  his  part,  on  the  receipt  of  the 
goods,  to  deal  with  them  according  to  the  order 
previously  given  and  assented  to;  and  the  law 
infers  an  implied  promise  by  him  to  perform  such 
duty.    Shreater  v.  Horiock,  1  Bing.  34. 

Where  A.  hired  a  room  in  the  house  of  B.  at 
2s.  per  week,  for  the  purpose  of  depositing  goods 
far  safety,  and  kept  the  key  of  a  padlock  by 
which  the  room  door  was  fastened,  and  the  goods 
were  stolen  by  one  of  B.'s  family:— Held,  that 
H.  could  not  be  sued  as  bailee  for  the  value  of 
the  goods  stolen.    Peers  v.  Sampson,  4D.&R. 


A  warehouseman,  wbo,  on  receiving  an  order 
from  the  seller  of  malt  to  hold  it  on  account  of 
the  purchaser,  gives  a  written  acknowledgment 
that  he  so  holds  it,  cannot  set  up  a  defence  for 
not  deUvermg  it  to  the  purchaser,  that  by  the 
usage  of  trade  the  property  in  malt  sold  is  not 
transferred  till  it  is  rcmeasured,  and  that  before 
the  malt  in  question  was  remeasured  the  seller 
became  bankrupt  Stonard  v.  Dunkin,^  Camp. 
344 — EHenborough. 


IL  HntXRff  or  PfcoMtrrr. 

\.  Generally. 

The  hirer  of  goods— as  in  the  case  of  musical 
instruments  hired  to  be  used  at  the  Opera  House 
— is  not  answerable  for  a  loss  by  fire.  X/mgrnan 
v.  Calini,  Abb.  Ship.  270,  n. — Kenyan. 

The  hirer  of  a  carriage  by  the  year,  under  a 
written  agreement,  binding  the  carnage-maker 
"  to  keep  the  same  in  perfect  repair  without  any 
further  charges  whatever/'  is  not  liable  for  re- 
pairs made  necessary  by  accident,  and  not  by 
the  wilful  default  of  the  hirer.  Reading  v.  Men- 
ham,  1  M.  &  Rob.  234— Denman. 

Where  a  carriage  is  hited  for  a  certain  time, 
and  sent  back  before  the  expiration  of  it,  if  the 
party  of  whom  it  was  hired  sell  it  within  the 
time,  he  cannot  recover  his  charge  for  the  hire. 
Wright  v.  Melville,  3  C.  &  P.  542— Best 

III.  Other  Bailees. 

1.  Generally. 

The  bailee  of  goods  to  be  kept  for  hire  is 
bound  to  take  the  same  care  of  them  as  he  would 
of  his  own ;  but  if  they  are  stolen  by  his  servants 
he  is  not  liable,  without  gross  negligence  on  hie 
part    Finucane  v.  Small,  1  Esp.  3]u>— Kenyon. 

A  watchmaker  is  bound  so  to  secure  property 
placed  in  his  hands  in  the  way  of  his  trade,  as  to 
protect  it  against  depredations  that  may  be  com- 
mitted by  the  persons  in  his  employ.  Therefore, 
where  A.  entrusted  B.  (who  was  a  chronometer 
maker)  with  a  chronometer  to  be  repaired,  and 
B.  suffered  his  servant  to  sleep  in  the  shop  in 
which  the  chronometer  was  deposited ;  B.  was 
held  liable  to  A.  for  its  value,  B.'s  servant  having 
stolen  it,  and  B.  at  the  time,  when  the  theft  was 
committed,  having  deposited  hie  watches  m  a 
more  secure  place  then  that  in  which  the  chro- 
nometer was  left  Clarke  v.  Eanshaw,  Gow,  M 
—Dallas. 

A  workman  for  hire  is  not  only  bound  to 
guard  the  thing  bailed  to  him  against  ordinary 
hazards,  but  likewise  to  exert  himself  to  preserve 
it  from  any  unexpected  danger  to  which  it  may 
bo  exposed.  Leek  v.  Maestaer,  1  Camp.  138—  , 
Ellenborougb. 

A.  lent  a  picture  to  B.  who  wished  to  shew  it 
to  C. ;  B.  without  any  previous  communication 
and  unknown  to  C.  sends  the  picture  to  hie 
house,  where  it  was  accidentally  injured : — Held, 
that  C.  was  not  responsible  for  not  keeping  the 
picture  safely.  Lctkbridge  v.  PMttip*  (Knt.)t  3 
Stark.  544— Abbott 

An  a  general  merchant,  undertakes,  voluntarily 
and  without  reward,  to  enter  a  parcel  of  goods 
the  property  of  R,  together  with  a  parcel  of  his 
own  of  the  same  sort,  at  the  Custom-house,  for 
exportation,  but  makes  the  entry  under  a  wronff 
denomination,  whereby  both  parcels  are  seized. 
AM  having  taken  the  same  care  of  the  goods  of 
B.  as  of  his  own,  not  having  received  any  reward, 
and  not  being  of  a  profession  or  employment 
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which  necessarily  implied  skin  in  what  he  had 
undertaken,  is  not  liable  to  an  action  for  the  loss 
occasioned  to  B.  ShetUe  v.  Blackbume,  1  H. 
Black.  158. 

If  a  thing  be  deposited  by  one  with  the  autho- 
rity of  another,  and  received  by  the  bailee  to 
keep  on  the  joint  account  of  the  two,  one  alone 
cannot  lawfully  demand  it  without  the  authority 
of  the  other,  so  as  to  maintain  trover  upon  the 
bailee's  refusal  to  deliver  ii  May  v.  Harvey,  13 
East,  197. 
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I.  Statutes. 

The  statutes  relative  to  bankers  are, 
• '  6  Anne,  c.  22,  s.  9.  • 
.  7  Anne,  c.  7,  a.  61. 

15  Geo.  2,  c  13,  s.  5. 
"  51  Geo.  3,  c  60,8.12. 

39  &.  40  Geo.  39  c  28.  s.  15. 

55  Geo.  3,  c.  164,  as  to  stamps. 

7  Geo.  4,  c.  46. 

9  Geo.  4,(5.23. 

.  By  7  Geo.  4,  o*  46,  empowering  certain  corpo- 
rations  or  co-partnerships  to  carry  on  the  bueu 
nem  of  banking,  it  it  enacted,  that  before  any  each 
corporation,  ifc^  thatt  issue  bill*  or  notes,ortake 
up  money  on  ouch  btile,  fyt-,  an  account  shall  be 
made  out  by  the  secretary  or  other  person,  being 
one  of  the  public  officers  next  mentioned^  contain- 
ing, among  other  things,  the  names  and  places  of 
aboile  of  two  or  more  members  of  such  corporation, 
Sec*,  who  shall  have  been  appointed  public  officers 
thereof,  and  in  whose  names  the  corporation  shall 
sue  atid  be  sued;  such  account  to  be  annually  re- 
turned  to  the  Stamp  Office  between  certain  days, 
and  a  copy  thereof  to  be  evidence  of  the  appoint-, 
ment  of  such  officers. 

In  an  action  brought  by  such  officer  on  behalf 
of  a  banking  company,  the  return  to  the  Stamp 
Office  is  not  the  only  admissible  evidence  of  his 
being  one  of  the  public  officers,  but  it  may  be 
proved  aliunde.  Edwards  v.  Buchanan,  3  B.  & 
AdoL78& 


•II.  Authority  and  Butt. 

Respecting  Securities.] — Bankers  may  pledge 
bills  deposited  with  them  by  a  customer,  though 
such  customer  be  a  creditor,  when  the  parties  re- 
ceiving the  bills  are  unacquainted  with  that  cir- 
cumstance. Collins  v. Martin,  1B.&P.  648;  2 
Esp.  250. 


So,  they  may  negotiate  them  to  such  anextent 
as  the  necessary  demands  of  the  customer  re- 
quire, without  his  express  authority.  Thompson 
v.  Giles,  3 D.  &  R.  733:  &  C.  not&  P.  2  B.& 
C.  422. 

Where  indorsed  bills  of  exchange  are  deposited 
by  a  customer  with  a  banker,  the  latter  has  the 
absolute  power  of  disposing  of  them.  Such 
absolute  power,  however,  may  be  qualified  by 
circumstances:  as  where  the  banker  is  agent  for 
his  country  correspondent,  to  receive  and  pay 
bills  for  him,  with  an  allowance  for  so  doing ;  or, 
where,  in  an  annual  account  stated  between  them, 
the  banker  has  entered  the  bilk  as  the  property 
of  the  correspondent  in  the  one  case,  considering 
him  as  a  factor,  and  the  bills  as  remitted  for  a 
particular  purposes  viz.  to  be  received  and  car- 
ried to  account  as  cash  when  due,  and  his  power 
over  them  limited  to  that  object :  in  the  second 
case,  raising  an  express  declaration  of  trust.  Nor 
will  it  extend  the  power  so  restricted  to  agency, 
nor  defeat  such  declaration  of  trust  that  the 
banker  entered  in  his  books  the  bills  as  cash,  or 
that  he  so  considered  them,  his  own  books  not 
being  evidence  for  him,  though  they  might  be 
against  him.  Ex  parte  Pearct,  1  Rose,  232;  19 
Ves.  jun.25. 

When  a  banker's  acceptances  exceed  the  cash 
balance  in  his  hands,  he  holds  collateral  securi- 
ties for  value.  Bosanquet  v.  Dudman,  1  Stark.  1 
— EUenborough. 

And  he  may  recover  against  the  acceptor  of  an 
accommodation  bill  (deposited  with  him  as  a  col- 
lateral security  before  it  became  due),  although 
the  party  who  deposited  the  bill  had  it  in  ms 
hands  when  it  became  due,  and  had  received  sa- 
tisfaction from  the  drawer.    Id. 


Payment  of  Checks.] — A  banker  in  London, 
receiving  bills  from  his  correspondents  in  the 
country  to  whom  they  had  been  indorsed,  to 
present  for  payment,  is  not  guilty  of  negligence 
m  giving  up  such  bills  to  the  acceptor  upon  re- 
ceiving a  check  upon  a  banker  for  the  amount, 
although  it  turn  out  that  such  check  is  disho- 
noured!   Russell  v.  Hankey,  6  T.  R.  12. 

A  banker  is  bound  by  law  to  pay  &  check 
drawn  by  a  customer  within  a  reasonable  time 
after  the  banker  has  received  sufficient  funds 
belonging  to  the  customer;  and  the  latter  may 
maintain  an  action  of  tort  against  the  hanker 
for  refusing  payment  of  a  check  under  such  cir- 
cumstances, although  he  has  not  thereby  sus- 
tained any  actual  damage.  Marxetti  v.  WtL 
ftamt,lB.ocAdaL415. 

A.  and  B.  severally  kept  cash  at  the  same 
banking  house.  On  the  13th  of  November*  A 
paid  in  a  draft  for  250/.  drawn  by  B.  in  favour  of 
the  former,  upon  the  bankers,  to  whom  the  latter 
was  considerably  indebted.  The  draft  was  re- 
ceived by  the  bankers'  clerk  without  any  thing 
being  said  respecting  it,  or  any  entry  made  of  it 
in  their  books.  In  the  course  of  the  same  day, 
the  bankers  discounted  bills  for  B.  to  the  amount 
of  1600/.,  the  produce  of  which  they  expressly 
appropriated  to  the  charges  of  the  day,  < 
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of  bflfe  accepted  by  him  for  13422,;  two  drafts 
for  502.  each,  given  to  other  persons;  and  the 
draft  for  250/.  in  favour  of  A^  which  was  pre- 
sented before  the  latter  drafts.  The  bills  and  the 
two  50L  drafts,  were  paid  by  the  bankers  on  the 
same  day,  leaving  a  balance  only  of  1372.  in  their 
hands..  On  the  morning  of  the  14th  they  wrote 
a  letter  to  A^  stating  that  they  had  not  carried 
the  draft  for  2502.  to  his  credit,  but  that  they 
would  **  retain  it  by  them  in  the  hope  of  its  being 
provided  for ;"  and  they  promised  B.  that  they 
would  pay  it  when  they  had  funds.  On  that  day 
the  bankers  discounted  other  bills  for  B.  to  the 
amount  of  6992.,  the  produce  of  which  they  spe- 
cifically appropriated  to  claims  upon  him,  amount- 
ing to  5992. ;  after  which  an  unappropriated  ba- 
lance of  982.  remained  in  the  banker's  hands; — 
Held,  that  they  were  liable  to  A  for  the  whole 
amount  of  the  2502.  draft  in  an  action  for  money 
had  and  received,  though  they  had  not  at  any 
moment  an  unappropriated  sum  in  their  hands 
sufficient  to  cover  the  draft.  Kilsby  v.  Williams, 
ID.  &R.476;  5B.&A.  815. 

Two  several  banking  firms,  carrying  on  busi- 
ness respectively  in  the  same  country  town,  were 
in  the  habit  of  exchanging  notes  and  securities 
with  each  other,  and  settling  their  balance  by 
a  prescribed  mode.  One  of  the  firms  became 
bankrupt,  and,  at  the  time  of  the  act  ofbankruptcy , 
each  firm  had  in  their  possession  notes  and  se- 
curities of  the  other  to  nearly  the  same  amount 
Hie  provisional  assignee  of  the  bankrupt  firm 
being  apprized  of  this  fact,  presented  and  ob- 
tained payment  of  the  notes  of  the  solvent  firm, 
partly  at  their  bank,  and  partly  from  their  agents 
in  London,  who  did  not  know  the  situation  of 
the  parties : — Held,  that  the  solvent  firm  might 
recover  the  amount  of  the  notes,  in  on  action  for 
money  had  and  received  against  such  assignee. 
Edmeadn  v.  Newman,  2D.  and  R.  568;  1B.& 
C.41&    &e7D.&R.523. 

fiat  where  money  was  paid  into  a  banking- 
house  for  the  purpose  of  taking  up  a  particular 
•ill,  which  was  then  lying  there  for  payment; 
and  the  banker's  clerk  said  at  the  time,  that  he 
could  not  give  up  the  bill  till  he  had  seen  his 
master :— Held,  that  it  was  money  had^and  re- 
ceived to  the  use  of  the  owner  and  holder  of  .the 
biU,  and  could  not  be  applied  by  the  bankers  to 
the  genera]  account  of  the  acceptor  who  had  paid 
in  the  money.  De  Bemales  v.  Fuller,  14  East, 
590,  n.;  2  damp.  426. 

If  bankers  pay  a  cancelled  check  drawn  by  a 
customer  under  circumstances  which  ought  to 
have  excited  their  suspicion,  and  induced  them 
to  make  inouiries  before  payment,  they  cannot 
take  credit  for  the  amount  Sckoley  v.  Mamebot- 
tom>  2  Camp.  485— EMenborough. 

Appropriation  of  Jfsney.] — Where  bankers  had 
discounted  a  bill  for  one  of  their  customers,  and 
on  the  morning  of  the  day  on  which  it  became 
due  wrote  it  off  in  his  account,  having  no  notice 
thai  he  Was  then  dead :— Held,  that  they  might 
reimburse  themselves  out  of  funds  belonging  to 
him  in  their  hands.  Rogereon  v.  LadJbrokey  1 
Bing.93;  7  Moore,  413. 


The  plaintiff  and  defendant  each  kept  an  ac- 
count with  a  banker  at  M.  In  October  the 
plaintiff  desired  the  defendant  to  pay  in  to  bis 
account  a  sum  due  to  him  for  rent.  The  defend- 
ant wrote  to  the  plaintiff,  stating  that  he  had 
caused  the  amount  to  be  transferred  to  his  ac- 
count, and  the  plaintiff  sent  him  a  receipt  by  re- 
turn of  post ;  the  sum,  however,  was  not  actually 
transferred  until  the  8th  of  December.  On  the 
9th,  notice  of  the  transfer  was  sent  to  the  plain- 
tiff by  post,  which  did  not  reach  him  till  tlje 
11th.  On  the  10th  the  banker  stooped  payment: 
— Held,  that  the  transfer  was  equivalent  to  pay- 
ment   Eylee  v.  £J2fr,  12  Moore,  306. 

C.  draws  a  check  on  his  bankers,  payable  to  A. 
and  B.,  assignees  of  D.,  or  bearer,  and  writes  the 
name  of  their  bankers  across  it  B.  who  has  ano- 
ther private  account  with  the  bankers,  pays  the 
check  into  that  account : — Held,  that  the  bank- 
ers are  justified  in  applying  it  to  that  account ; 
the  drawers  writing  the  names  of  the  bankers  of 
the  payees  of  the  check  across  it  not  being,  ac- 
cording to  the  custom  of  trade,  information  to  the 
bankers  that  the  money  is  that  of  the  payees. 
Stewart  v.  Lee,  M.  &,  M.  158— Tenterden. 

Where  bankers  employed  to  receive  dividends 
in  the  funds,  had  in  their  own  books  credited 
their  employers  with  the  dividends  as  received, 
and  had  allowed  them  to  draw  without  having 
any  other  funds  in  their  hands : — Held,  that  the 
bankers  were  bound  by  the  entries  so  acted  on, 
though  not  communicated,  and  that  they  could 
not  set  up  as  a  defence,  that  the  entries  had  been 
fraudulently  made  by  one  of  the  partners,  the 
money  never  having  been  received  by  the  house*. 
Hume  v.  BoUand\  R.  &  M.  371— Best 

Certain  stock  was  vested  in  trustees,  upon 
trust,  amongst  other  things,  to  pay  the  dividends 
to  A.  during  his  life,  ano,  after  his  death,  upon 
trust  for  his  wife  and  children.  M.  &  Co.  were 
the  bankers  of  the  trustees,  and  employed  by 
them  to  receive  the  dividends.  During  the  life  of 
A.  the  amount  of  the  dividends  on  the  stock  was 
regularly  carried  to  the  account  of  A.  in  the  books 
of  the  firm,  and  drawn  for  and  received  by  him. 
A.  died  on  the  23d  of  January,  1824,  and  on  his 
death  a  new  account  was  opened  with  the  trustees 
in  the  books  of  M.  &  Co. ;  and  in  that  account 
credit  was  given  to  the  trustees  for  dividends, 
amounting  to  14032.  as  received  in  April  and 
July,  1824,  and  the  trustees  were  debited  with 
several  sums,  amounting  to  2252.,  paid  by  checks 
drawn  upon  the  house,  on  the  presumption  that 
the  dividends  had  been  actually  received.  In 
point  of  fact,  the  above  dividends  had  not  been 
received  by  M.  &  Co. ;  F.,  a  partner  in  that  house, 
having,  in  the  lifetime  of  A.,  sold  and  transferred 
the  stock  in  question,  by  means  of  forged  powers 
of  attorney.  F.  continued,  after  this  transfer,  to 
enter  in  the  day-book  of  M.  &  Co.  the  amounts  of 
the  half-yearly  dividends,  on  the  days  when  they 
would  have  become  due,  as  if  he  had  duly  re- 
ceived the  same  at  the  Bank  of  England,  which 
amounts  were  m  the  ordinary  course  of  business 
regularly  posted  from  such  day-book  to  the  credit 
of  the  trustees  by  the  clerks  of  M.  &.  Co.  Com- 
missions of  bankrupt  issued  against  the  members 
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of  the  firm  of  M.  st  Co.  in  September  aad  Octo- 
ber, 1834  s— Held,  that  at  the  date  of  those  com- 
missions  the  bankrupt  were  not  indebted  to  the 
trustees  for  the  balance  of  the  dividends  appear- 
ing by  the  books  to  have  been  received.  Hume 
v.BoUand,  1  C.  &  M.  130 ;  3  Tyr.  575. 

Held,  also,  that  although  the  entries  in  the 
books,  coupled  with  the  payments  on  account  of 
the  supposed  dividends,  were  prima  facie  evi- 
dence against  the  banking  firm  that  they  had  had 
and  received  the  amount  of  the  dividends  to  the 
use  of  the  trustees ;  yet,  that  inasmuch  as  the 
transfer  under  the  forged  power  was  absolutely 
void,  the  property  in  the  stock  and  dividends  due 
thereon  remained  in  the  trustees ;  and  that,  as 
they  were  entitled  to  receive  the  dividends  at  the 
Bank  of  England,  they  could  not  treat  the 
amount  of  those  dividends  as  money  had  and  re- 
ceived to  their  use  by  the  bankers,  although  the 
bankers  might  be  liable  to  an  action  on  the  case 
for  deceit,  in  which  damages  might  be  recovered 
in  proportion  to  the  injury  arising  from  their  un- 
true representation  that  they  had  received  the 
dividends  for  the  use  of  the  trustees.    Id* 


Other  Things.] — Where  money  is  paid  into  a 
bank  on  the  joint  account  of  persons  not  partners 
in  trade,  the  bankers  are  not  discharged  bj  pay- 
ment to  one  of  those  persons,  without  the  autho- 
rity of  the  other,  Innes  v.  Stephenson^  1  M.  & 
Rob.  145— Tenterden. 

A  member  of  a  banking-house  applied  to  for  a 
loan  may  lend  the  money  of  the  firm,  and  doing 
so  the  company  may  sue.  Alexander  v.  Barker, 
1  Price's  P.  C.  157 ;  2  C.  &  J.  133 ;  2  Tyr.  149. 

H.  F.,  who  was  trustee  with  some  other  per- 
sons of  some  property,  was  also  partner  in  a  bank- 
ing-house. He  forged  a  power  of  attorney  from 
the  trustees,  authorizing  the  banking-house  to 
sell  stock  in  the  funds,  which  was  done,  some  of 
the  partners  doing  uome  act  towards  the  com- 
pletion of  the  sale.  The  brokers  paid  the  pro- 
ceeds of  the  sale  to  the  banker's  account  gene- 
rally at  their  agents,  and  H  was  drawn  out  by 
HI  Fn  who  had  the  whole  management  of  the 
banking-house  intrusted  to  him  by  his  partners. 
H.  F.  was  afterwards  executed  for  a  similar  for- 
gery:—Held,  that  the  money  received  by  the 
banking-house  constituted  a  debt  due  from  them 
to  the  trustees.  Note :  the  circumstances  of  H. 
F.  being  a  partner,  and  also  a  trustee,  were  not 
taken  into  consideration.  .  Stone  v.  Marsh\  6  B. 
&  C.  551 ;  9  D.  &  R.  643;  R.  & M.  364:  &  C. 
not  &  P.  8  D.  and  R.  71. 

The  term  u  acceptance"  in  a  banker's  deposit 
note,  means  "  demand ;"  and  as  the  maker  has 
no  option  to  exercise,  the  note  need  not  be  left 
with  him  for  acceptance.  SutUm  v.  Tbeswr,  1 
M.&R.125;  7B.&C.416. 


III.  Failure  op  Bankers. 

Payment  of  money  into  a  banking-house,  to 
be  placed  to  the  credit  of  another,  upon  a  condi- 
tion, the  money  in  the  meantime,  to  stand  in  the 


bankers'  books  hxtae  nesae  of  the  patty  P*y»f 
it  in :  k  is  at  Ilk  risk,  and  the  loss  is  his,  if  the 
bankers  nil  before  the  condition  is  complied 
with,  though  the  other  P*rty  had  written  to  de- 
sire it  to  be  paid  in  generally.  Osttsy  v.  Short* 
Coop.  C.  G.  146. 

Where  goods  were  paid  for  by  country  bank- 
notes  in  the  afternoon  of  a  day,  in  the  morning 
of  which  the  bankers  had  stopped  payment,  with- 
out the  knowledge  of  the  vendor  or  vendee,  and 
the  former  offered  to  return  the  notes  to  the  lat- 
ter, demanding  payment  of  them : — Held;  that 
the  vendor  should  have  promptly  presented  the 
notes  to  the  insolvent  bankers,  and  given  notice 
of  non-payment  to  the  vendee  according  to  the 
law-merchant,  and  by  his  neglecting  to  do  so,  he 
had  made  the  notes  his  own.  Camidgt  v.  AU 
lenby,  9  D.  k,  R.  391. 


IV.  Lira  of  Bankers. 

Bankers  have  a  lien  upon  bills  or  notes 
into  their  houses  for  the  balance  of  a  general 
account    Jourdaine  v.  Lefevrt,  1  Esp.  66-— Ken. 

A  customer  lodges  bills  of  exchange  in  the 
hands  of  his  banker  generally,  and  when  the 
banker  advances  money  to  him,  he  applies  it  to 
the  discount  of  such  of  the  bins  as  happen  to  be 
nearest  in  value  to  the  sum  advanced,  hot  with* 
out  any  special  agreement  to  that  effect;  this 
does  not  invalidate  the  banker's  general  lien  upon 
all  the  other  hills  in  his  hands,  but  he  may  re- 
tain them,  in  order  to  secure  the  payment  of  his 
general  balance.    Davie  v,  B<npshert  5  T.  R~48& 

A  banker  has  a  lien  for  the  amount  of  his  ba- 
lance upon  money  securities  paid  in  by  a  cus- 
tomer on  his  running  account ;  and  the  Danker** 
assignees,  after  his  bankruptcy,  may  sue  the 
drawer  of  one  of  those  securities,  made  payable 
to  bearer,  who  defended  the  action  on  behalf  of 
the  customer,  and  may  recover  against  soch 
drawer  the  amount  of  the  balance ;  and  this,  not- 
withstanding an  offer  made  to  the  assignees  on 
the  part  of  the  customer  before  the  action  brought, 
that  though  he  was  not  aware  of  the  exact  ba- 
lance, if  any  were  due,  he  was  ready  to  pay  it, 
on  receiving  back  the  security ;  for  this  was  so 
tender  of  the  balance  to  defeat  the  action.  SeeU 
v.  FranJcliu,  15  East,  42& 


A  banker  who  has  discounted  bills  for  a 
tomer,  or  accepted  bills  for  his  accommodation, 
has,  while  such  bills  remain  unpaid,  a  hen  on 
any  negotiable  securities  of  that  customer,  which 
may  come  to  his  hands,  and  may  put  the  same  in 
suit  And  even  where,  taking  into  account  the 
bills  on  both  sides,  the  customer  has  a  balance 
in  his  favour  of  a  sum  not  equal  to  the  amount 
of  any  one  of  them,  this  surplus  cannot  be  ap- 
propriated to  anyone  of  the  bills,  in  redaction  of 
the  claim  of  the  Danker  suing  any  of  the  parties 
to  the  bill.  Beiland  v.  Bygrot*,  JL  &  M.  271— 
Abbott 

The  assignees  of  a  banker,  who,  having  fraav 
dulently  sold  out  stock  belonging  to  a  enstaaner, 
and  appropriated  the  proceeds,  deposited  the 
securities  amongst  those  belonging  to  other 
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boos,  retain  ft  lien  upon  *nek  securities,  notwith- 
atssirimg  4hey  Iwd  been  given  up  to  the  cus- 
tomer by  the  banker  in  contemplation  of  bank- 
ruptcy. Wilson  v.  Balfour,  2  Camp.  579— 
EUenborough. 

But  a  banker  hat  no  lien  on  muniments  casu- 
ally left  in  his  shop,  after  he  has  refused  to  ad- 
Tance  money  on  them  as  a  security.  Lucas  v. 
Darrein,  7  Taunt  278 ;  1  Moore,  29.. 


Bankrupt. 

L  Statutes  in  BANKRUPTCY,  367. 
IL  Jurisdiction  in  Bankruptcy. 

1.  Court  of  Bankruptcy,  267. 

2.  Court  sf  Review,  267. 

3.  lord  Chancellor,  26& 

HL  WOO  MAT  BE  BANKRUPTS. 

1.  Statute,  268. 

2.  Particular  Persons. 

(a)  Executors,  269. 
(•)  Infants,  269. 
(c)  married  Women,  269. 
(<f)  Lunatics,  269. 

3.  flc?ut«/€«  9/  Trading,  269. 

4  A^eiO*  JbVsfarv,«*4  Factors,  271. 
&  BiuZaers,  271. 

6.  Companies,  Members  of,  271. 

7.  Farmers,  271, 

a  /for«  Dealers,  272. 
9.  Innkeepers,  Sfc*,  272. 
H).  Jtagrfiafttrsr*,  272. 

11.  JHsicftantf,273. 

12.  Parliament,  Members  of,  273. 

13.  Scriveners*  2731 

14  AMp-aioner*  and  Underwriters,  273, 

15.  Obfsr  Persons,  273. 

16.  i»rse/e/  Trad**;,  274. 

17.  iteisjen  e/ Overtons,  274 
IT.  Act  or  Bankruptcy. 

1.  Nature  and  Eemtisites  generally, 

2.  Departing  ike  Realm,  275. 

3.  Departing    from    DweUtngJuwetj 

4.  Qtbrmnoe  absenting  himself 

.     (a)  £Vom  moat  Place,  277. 
(6)  W»a«  an  4fefitifi£,  277. 

5.  Btgifmsnf  to  keep  House. 

(a)  W5k*  a  Zkm*J>  278. 
ib)  At  what  Place*  280. 
(c)  7b  iota  Creditor,  280. 
(<*)  ^PCf   o/  subsequent   Acts, 
280. 

6.  JVauaViZeMt    Agrast  or  Execution, 

281. 

7.  Lying  in  Prison,  281. 

a  Escape  from  Prison,  282. 
9.  Aw«4afefrt  Transfer. 
(a)  fitofiste,  282. 

(e)  Of  all  Estate  for  all  Credi- 
tors, 282. 
{«)  <y  ail  Estate  to  a  particular 

Creditor,  282. 
(4)  Of  jMvt  of  Estate  to  a  par- 

titular  Creditor,  283. 
(e)  an  case  sf  Partner  ship,  284. 


(/)  Otaor  Cshmsmims,  284. 
(g)  Who  Estopped,  285. 

10.  Fraudulent  Surrender  of  Copyholds, 

285. 

11.  Ztecfafftftt*  •/  Insolvency,  285. 

12.  Petition  to  Insolvent  Court,  285. 

J  3*  Otmngr  Jstonty  or  Security  to  Peti- 
tioning Creditor,  285. 
14  Concerted  Act  of  Qonkruvtcy,  285. 

15.  Members  of  Parliament,  286. 

16.  Joint  Commission,  286. 

17.  Proof  of  Act  of  Bankruptcy. 

(a)  Before  Commissioners,  2$7. 
(6)  /n  Actions,  287. 

V.  Pfcrrrioifnta  Creditor. 

1.  Woo  may  fo,  288. 

2.  Dnty  «f,  289. 

3.  Liability. 

(a)  <?e»era%,290. 
(6)  7b   Messenger— See    Div. 
Messenger. 

VI.  Phttionino  Creditor's  Debt. 

1.  Amottnf,  290. 

2.  7?m«  of  Accruing. 

(a)  Wailst  BanJxtmt  a   Trader, 

290. 
(6)  Before   Act  of  Bankruptcy, 

291. 
(c)  AnotA*r  A^f  of  Bankruptcy, 

292. 
a  JNttst  not  6c  Discharged,  293. 

4.  Jtfttst  be  maintainable  by ,  Action, 

293. 

(a)  Parties,  293. 

(6)  Statute  of  Limitations,  293. 

(ej)  Insolvents  Discharge,  293. 

(a)  Debts    due    on   Judgments, 
■  293, 

(«)  Oti«r  Cases,  294 
.  5.  Proof  under  Plat,  294 

6.  Proof  in  Actions,  295. 

7.  jftfostitution,  296. 

a  Under  joint  and  separate  Fiats,  296. 
9.  Forfeiture,  296. 
VII.  Docket. 

1.  Affidavit  of  Petitioning  Creditor, 

296. 

2.  Bond  of  Petitioning  Creditor,  297. 

3.  Assignment  of  Bond,  297. 

4  Several  Applications  for  Dockets, 

29a 

5.  Fiat  in  Town  or  Country,  299. 

6.  Action  for  Maliciously  Skiing — See 

Case. 

VIII.  Fiat  on  Commission.  . 

1.  /sowing- ,  299. 

2.  Operation  of  Commission. 

(a)  Generally,  300. 

(6)  As  Abatement  of  Action— See 

Action. 
(0  On    Anttvitses— Aire    An. 

NUITY. 

(o^if  s  Revocation  of  Submis- 
sion—J8ee  Arbitration. 

<e)  As  a  Discharge  ofBaH^See 
Bail. 

(J)  As  to  Security  for  Costs--See 
Costs. 
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3.  Form  of  Commission. 

(a)  Statement  of  Trading,  301. 

(b)  Description     of     Bankrupt, 

301. 

(c)  Amendment^  90S. 

4.  Validity. 

(a)  Bankrupt's  instance,  302. 

(b)  In  breath  of  Faifh,  302. 

(c)  /V  a  particular  Object,  303. 
(<£)  JV*t*a\  303. 

(e)  ii/ter  a  Pornier  Commiatum, 
303. 

(/)  Where  Three  Commissions, 
305. 

(g-)  4/^*  Composition  and  Com- 
mission, 305. 

(A)  4ft"*  a  Scotch  Sequestration, 
306. 

5.  Impeachments  ef  Validity. 

(a)  By  Bankrupt,  206. 
(©)  By  other  Persons,  306. 

6.  Abatement  by  Death,  309. 

7.  Renewed  Fiat,  310. 

8.  Auxiliary  Commissions,  310. 

9.  Join/  or  separate  Fiat. 

(a)  VaJutty,  310. 
(6)  Proceedings  when  both  are 
issued,  311. 
IX.  Declaring  Party  a  Bankrupt. 

1.  Adjudication,  311. 

2.  Advertisement  in  Gazette,  312. 

3.  Disputing  Adjudication,  312. 
X.  Proof  op  Debts. 

1.  Generally,  312. 

2.  Nature  of  Debt. 

(a)  Murf  6e  liquidated,  313. 

(6)  Jlftftf  Aare  accrued  6«/orc  jtet 

c/  Bankruptcy,  313. 
(c)  Tffen  Discharged,  314 
(rf)  7^a/,  314. 
(«)  Jfatn**  Bankrupt  ii#Mffnee#, 

315. 

3.  Annuities. 

(a)  Proof  for,  315. 

(6)  Jfoae  of  Faiiiatton,  316. 

(c)  ilnntisty  Sureties,  316. 

4.  Apprentice  Fees,  317. 

5.  Attachments,  and  Orders  for  Pay- 

ment of  Money,  317. 

6.  Bastardy  Liabilities,  317. 

7.  JKib  ami  Abteo,  317. 

8.  BoitaX  319. 

9.  Contingent  Debts,  and  Debts  pay- 

able  at  a  future  Time, 
{a)  Statute,  320. 
(6)  Contingent  Debts,  320. 
(c)  Defca  payable  at  a   Future 

Day,  321. 
(a*)  Policies  of  Insurance,  321. 
10.  Covenants,  321. 
,11.  Z>eott  compounded  for,  321. 

12.  Interest,  322. 

13.  Marriage  Contracts,  322. 

14.  Overseers,  324 

15.  IZeftf,  324 

16.  Soe*  Contracts,  325. 

17.  Proof  6y  Sureties. 

(a)  Stotttfe,  325. 

(o)  Wfco  are  Sureties,  325. 


(e)  Art,  337. 

(4)  Sirety  nuiaf  Aave  satisfied 
Debt,  327. 
ia  Proof  agotnti  Trustees,  328. 

19.  Wa£ett328. 

20.  Creditors  holding  Securities. 

-  (a)  Statute,  $9. 
(6)  Mortgage  Debts,  329. 
(c)  Property  Pledged,  331. 
(rf)  2*en,  332. 

(«)  Foreign  Attachment,  332. 
(/)  Securities  of  Bankrupt  and 

Others,  332. 
(#)  Of  Oderi  atone,  332. 

21.  By  loAom  Proof  may  be  made. 

(a)  Particular  Creditors,  332. 
(6)  Agents  for  Creditors,  333. 
(c)  Bankrupt  himself,  333. 

22.  Wften  Proof  may  be  made,  333. 

23.  Proceedings  to  claim  Proof,  333. 
24  Amount  to  be  proved,  334 

25.  Effect  of  Proof. 

(a)  Abandonment  of  Suit,  334 
(6)  /ZfKnautfnment  of  Jttjffftt  to 

Sue,  335. 
(e)  JWtnmtwAmen*  o/ Securities, 

337. 
(a*)  Discharge  of  Bankrupt,  337. 

26.  Reduction  and  expunging  Proof. 

(a)  By  Commifotonert,  337. 
(6)  By  Court,  338. 

27.  Proof  against   Joint  or  Separate 

Estate. 
(a)  Joint  Debt  against  Separate 

Estate,  33a 
(6)  Partnership  Debts,  339. 
(c)  Election  of  Creditors,  340. 

28.  Proof  against  several  Estates. 

(a)  Bttts  and  JVotes,  341. 
(o)  Jotnf  44*e«tures,  342. 
(c)  ita/usfment  between  Estates, 
342. 

29.  Proof  by  Partners. 

(a)  Solvent  Partner,  342. 
(6)  Retired  Partner,  343. 
(e)  Solvent    joint     Adventurer, 

344 
(4)  Distinct  Firms,  344 

30.  Privilege  from   Arrest'— See    Ar- 

rest. 

XI.  ASSIOWMKNT.     - 

1.  Generally,  344. 

2.  Proputonai  itoigitment,  345. 

3.  Freehold  Property,  345. 
4  Copyhold  Property,  346. 

5.  Leasehold  Property. 

(a)  Generally,  346. 

(b)  Covenant  not  to  attrifit,  347. 

(c)  Proviso  to  be  void,  347. 

(d)  Assignees'  Election,  347. 

(e)  In  whom  Term  is  vested,  349. 

6.  Powers,  349. 

7.  Offices  and  Places,  350, 

8.  Personal  Property. 

(a)  Generally,  350. 

(6)  Sftt/w,  350. 

(c)  Patent  Rights,  352. 

9.  Choses  in  Action. 

(a)  Contract*,  352. 
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(•)  Bills,  Notes,  and  Checks, 
353. 

(c)  Policies  of  Insurance,  355. 

(d)  Legacies,  355. . 
(c)  iinnuttiev,  355. . 
(/)  iStocA,  356. 

(#)  Rig**  of  Action,  356. 

10.  Reputed  Ownership. 

(a)  Statute,  357. 

(6)  Property  within  the  Statute, 
357. 

(c)  Jfconteite  P«weg««m,  357. 

(d)  Portnersftip  Property,  359. 

(e)  4/jter  .Execution,  361. 
(/)  Wften  ieMed,  361. 

(?)  On  &fc  or  Return,  362. 
(?)  GWi«  mU  but  not  delivered, 

363. 
(i)  For  a  specific  Purpose,  363. 
0)  Other  Cases,  365. 

11.  Bankrupt's    Possession    in    Autre 

Droit. 
(a)  Trustees,  365. 
(6)  Friendly  Societies,  365. 
(c)  Bankers  of  Public   Bodies, 

366. 
(J)  Personal     Representatives, 

366. 
(e)  OfAer  Cm«>»  366. 

12.  Bankrupt's  Property  in  Possession 

of  Others. 

(a)  Specific  Appropriation,  367. 

(o)  (ram  purchased  out  not  de- 
livered, 367. 

(c)  Goods  returned  to  Seller, 
367. 

13.  Property  of  Bankrupt?*  Wife,  368. 

14.  Proof  of  Assignment,  368. 

15.  JSfect  on  Goods  in  Transitu— See 

Sale. 

16.  Conflicting  Claims— See  Sibduf*. 

XII.  Assignee* 

1.  Official  Assignees, 

(a)  Appointment  and  Office,  368. 
(6)  Dirty  a>wi  Authority,  369. 
(c)  Remuneration,  371. 

2.  Choice  of  Creditors1  Assignees. 

(a)  Wno  may  oe,  371. 
(6)  WAen  and  Aow  made,  372. 
(c)  Certificate  of  Choice,  372. 
(df)  Jurisdiction  to  control,  372. 
(e)  WAere   ^'oifU    and   separate 
Fiats,  373. 

3.  Removal  of  Assignees. 

(a)  For  what  Cause,  371 
(6)n  Proceedings,  374. 

4.  .Appointment  o/  new  Assignees,  374. 

5.  Rights  and  Authority  of  Assignees. 

(a)  2b    repay    their    Expenses, 

375. 
(6)  To  act  for  each  Other,  315. 
(c)  J*  to  Solicitor— See  Div.  So. 

UCITOR. 

6.  Duties  of  Assignees. 

(a)  Generally,  376. 
(6)  2b  sett  JSitate,  376. 
(c)  7b  *eep  Accounts,  377. 
(<*)  2V  dtttrioiite  JSitafe,  377. 

TOLL  3  K 


7.  Liability  of  Assignees, 
(a)  For  Losses,  37a 
(6)  Retaining  Money,  37a 

(c)  WAcn  Bankrupt  carries  on 

Business,  379. 

(d)  To  iSWtdtor— ^ee  Div.  So. 

LICTTOR. 

a  Actions  by  and  against  Assignees, 
(a)  Limitation,  379. 
(6)  What  Form  of  Actum,  379. 
(c)  WAtit  Csuee  of  Action,  380. 
(<t)  Parties,  380. 

(e)  Pleadings,  381. 
(/)  Practice,  382.  • 

(f)  Coats,  382. 

(A)  Affidavits  of  Debt  by—See 
Arrest. 
9.  £uto  in  Equity  by  and  against  As- 
signees. 
(a)  Practice,  383. 
(J>)  Consent  of  Creditors,  383. 
10.  Reference  to  Arbitration  by  Assig- 
nees, 383. 
XIII.  Protected  Transactions. 

1.  Statute,  383. 

2.  W hat  a  Preference,  385. 
.3.  Attachments,  386. 

4.  Mortgages,  387. 

5.  Delivery  of  Bills  as  Security,  387. 
&  Delivery  of  Goods  as  Security,  38a 
7.  Soie  of  Goods,  389. 

a  Gifts  of  Money. 

(a)  2b  Children,  390. 
(•)  OtA«r  Gtyfr,  391. 

9.  Payments  by  or  on  Account  of  Bank- 

rupts, 
(a)  Under    Legal    Compulsion, 

391. 
(6)  CJatm*  of  Lien,  392. 
(c)  fly  IWJs,  392. 
(<f)  Otfter  Payments,  393. 

10.  Payments  to  Bankrupts,  394 

11.  Partnership  Transactions,  394. 

12.  Offer  rikinyo,  396. 
XIV.  Operation  of  Executions. 

1.  Verdict  and  Judgment  before  Bank- 

ruptcy, 396. 

2.  Veraict  before  and  Judgment  after, 

396. 

3.  Both  Verdict  and  Judgment  after, 

397. 

4.  Judgment  by  Default  or  Confession, 

39a 

5.  Proceedings  by  Assignees,  399* 

6.  Costs,  400. 

7.  OfAfr  r/un^  400.    . 

8.  Partial  Satisfaction,  401. 
XV.  Operation  or  Crown  Process,  401. 

XVI.  Setoff  and  Mutual  Debts. 

1.  Generally,  402. 

2.  Agents,  403. 

3.  JStfZs  and  Notes,  403. 

4.  Joint  or  separate  Debts,  404. 
-  5.  Insurance  Cases,  404. 

6.  Created  by  Contract,  405. 

7.  Proceedings  by  Assignees,  406. 
a  Other  Debts,  407. 

9.  Proof  of  Set-off,  407. 

10.  Petition,  407. 
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XVIL  Drrnmaw 

1.  Audit  of  Accounts,  407. 

3.  Declaring,  407. 
a  Who  entitled,  M8. 

4.  Remedies  for,  m. 
&  Unclaimt d  Dividend*,  410. 

XVIII.  Interiot  on  Dots,  411. 
XI^.  BAitmrrr. 

1.  Surrender,   Examination,    and 
Commitment. 

(a)  Statute*,  411. 

(b)  When  in  Custody,  412. 
(e)  Enlargement   of  Time, 

(d)  Proceeding*  to  examine, 
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GeneraUy.}^Thesta 
practice  of  bankruptcy 
6  Geo.  4,  &  16,  the  I  A 


.}— The  statutesby  which  the  law  and 
ore  n&w  regulated  art  the 
&  2  WilL  4»  c.  56,  oni*  f*e 
3  4: 4  WilL  4,  c  47. 

Hie  bankrupt  statutes  do  not  bind  the  crown. 
Ex  parte  Russell,  19  Ves.  jun.  165. 

The  general  bankrupt  act,  6  Geo.  4,  c  16, 
which  repealed  all  former  bankrupt  acta,  came 
into  operation  1st  September,  1835.  A  commis- 
ason  having  been  sued  out  September  8, 1825, 
against  Fn  upon  an  act  of  bankruptcy  commit, 
ted  by  him  in  the  July  preceding :— Held,  that 
it  could  not  be  supported.  Maggs  v.  Hunt,  4 
Bing.  212. 

The  5  Geo.  4,  a  98,  which  repealed  the  farmer 
bankrupt  acta,  enacted,  that  after  June,  1824,  a 
bankrupt's  certificate  should  not  be  received  in 
evidence  unless  entered  of  record.  The  6  Geo.  4, 
c  16,  repealed  the  5  Geo.  4,  c  98,  from  May  2, 
1825,  and  the  old  statutes  from  September,  1®5  : 
it  provided  also,  that  its  enactments  respecting 
certificates  should  take  effect  from  May  2, 1825, 
and  that  certificates  on  commissions  issued  after 
too  act  took  effect,  should  be  entered  of  record, 
"the  present  practice  in  bankruptcy'9  was,  by  a. 
135,  to  be  continued,  unless  when  alterations 
were  expressly  declared.  Where  a  commission 
was  issued  in  January,  1825,  and  the  certificate 
obtained  in  November,  1825 :— -Held,  that  it  need 
not  be  entered  of  record.  Tkttfev.  Grimwaod,Z 
Hug.  493;  11  Moore,  432. 

Stat  6  Geo.  4,  c  16,  s.  81,  is  no  repeal  of  sta- 
tute 3  Geo.  4,  c  39,  s.  2,  by  which  executions  on 
warrants  of  attorney,  which  are  not  filed  within 
a.  certain  time  after  execution,  are  declared  void 
as  against  assignees  of  a  bankrupt  under  a  com- 
mission afterwards  issued.  Wilton  v.  Whittaker, 
M.  Sl  M.  8— Abbott. 

The  act  of  the  47  Geo.  3,  seas.  2,  c.  74,  applies 
only  to  persons  who  were  traders  at  the  time  of 
their  decease,  and  not  to  persons  who  have  left 
off  trade  before  they  died.  HUchm  v.  Bennett, 
4MadU181. 


Clau*e$.}—In  the  6  Gta.4,  e.  16, 
ike  faUawiag  clauses  have  been  held  fo  be  retro- 


54/BeD  v.  £Oton,  4  Bing.  615 ;  1  M.  &  P. 

55  f     574. 

56  Ex  parte  Grundy,  I  Mont  J&  Mac  293. 

i  Churchill  v.  Crease,  5  Bing.  180;  2  M.  & 
82  <      P.  415;    Terrington  v.  Hargr eaves,  5 
(     Bing.  489;  3M.6lP.137. 

gyt  Terrington  r.  rssrgrestJM,  5  Bing.  489;  3 

tnq\  Camming*.  WeUsferd,  6  Bing.  503;  AC. 
1W)     immi.  Cuming  y.  HeaU,  AM.  &V.  238. 


oo  K  &y  v.  6c*k,  2  M.  &  P.  780|  &  C. 
™)     Key  v.  Goodwin,  6  Bing.  576. 

132    Ex  parte  Summon,  1  Mont  253. 


Nmt  m  mpmiUu^TkafiOawimgeJamam  hem 
cous&derem  not  to  as  retrsopsctUM: 

73  Wtmbuxtl  v.  User,  2  flim.36L 


II.  Jobisdiotioh  in  lUxx&urrcY. 

1.  Court  of  Bankruptcy. 

By  1  &  2  Will  4,  c  56,  s.  1,  a  court  of  banh 
ruptcy  consisting  of  a  chief  judge,  three  other 
judges,  and  six  commissioners,  was  established  as 
a  court  of  law  and  equity  in  all  matters  of  bank- 
ruptcy:  the  court  to  consist  of  a  court  of  Keview, 
formed  bv  the  four  judges,  or  any  three  of  them: 
two  subdivision  courts,  consisting  of  three  com- 
missioner*, and  the  several  courts  of  each  of  the 
commissioners.    And  see  6  Geo.  4,  c  16,  s.  135. 

All  existing  commissions,  transferred  to  the 
court  of  bankruptcy,  to  be  duly  registered  in  the 
registrar's  office,  in  books  to  be  kept  for  that  pur- 
pose, and  prosecuted  before  sucji  commissioner 
as  the  court  of  Review  should  appoint  Reg.  Gen* 
H.  T.  2  WilL  4, 1  Deac  &,  Chat  xxiv. 

By  3  dc  4  WilL  4,  c  47,  His  Majesty  may  «V 
red  the  judges  of  the  bankrupt  court,  other  them, 
the  chief  judge,  to  act  in  the  insolvent  debtors*' 
court;  and  the  insolvent  court  axe  empowered  to 
order  prisoners  to  be  brought  before  one  of  tha 
commissioners  or  a  judge  of  the  court  of  bank, 
ruptcy.    By  the  same  act,  his  Majesty  may  au- 
thorize any  one  or  more  of  the  judges  of  the  court 
of  bankruptcy  to  exercise  the  same  jurisdiction 
and  power  in  aU  respects  as  by  the  1  dc-  2  WilL 
4,  c  56,  is  given  to  three  judges. 

By  section  8,  ths  court  of  Review  has  ths 
power  of  taxing  costs. 

2.  Court  of  Review. 

The  court  of  Review  has  no  jurisdiction  to  hear 
or  rehear  petitions  which  have  been  heard,  or  to 
make  orders  altering  or  affecting  orders  pro- 
nounced by  the  Lord  Chancellor  or  VicejChan* 
ceUor  before  the  bankruptcy  act,  1  &  2  W.  4, 
c  56 ;  but  in  cases  pending,  and  not  heard  and 
disposed  of  at  the  date  of  the  act,  and  upon  new 
matters  arising  out  of  the  petitions,  and  orders 
made  by  the  Cord  Chancellor  and  Vice-Chancel- 
lor, the  court  of  Review  has  sole  rarisdktion* 
Exports  Langston,  1  Mont  &,  Bfigh,  142. 

The  court  of  Review  has  no  jurisdiction  to  hear 
petitions  addressed  to  the  Lord  Chancellor.  In 
re  Appling,  1  Deac  &  Chit  1.  But  see  Orders 
of  16  &  17  January,  1832. 

The  court  of  Review  has  no  jurisdiction  to  hear 
a  petition  of  appeal  to  the  Lord  Chancellor  from 
an  order  of  the  Vice-Chancellor;  nor  a  petition 
for  a  rehearing  of  a  petition  of  appeal  already 
heard  by  the  Lord  Chancellor ;  nor  a  cross  peti- 
tion of  appeal  to  the  Lord  Chancellor,  optnplam- 
ingof  a  particular  part  of  the  order  of  the  Vice- 
Chancellor.  Ex  parts  Benson,  1  Deac,  A  Chit 
324. 

But  it  has  jurisdiction  to  hear  a  petition  to  the 
Lord  Chancellor  for  cosJkmlng  a  master's  re-' 
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port,  where  the  Lord  Chancellor  had  made  an 
order  on  a  previous  petition*  referring'  the  (nat- 
ters therein  to  the  master;  or  a  supplemental 
petition  of  appeal  to  the -Lord  Chancellor  from  an 
order  of  the  Vice-ChanoeUor,  where  such  petition 
is  upon  new  grounds,  which  were  not  brought  for- 
ward by  the  original  petition,  or  by  the  petition 
of  appeal ;  or  a  petition  to  the  Lord  Chancellor, 
praying  only  consequential  directions  on  one  part 
of  an  order  made  by  the  Vice-Chancellor,  against 
which  no  petition  of  appeal  had  been  presented. 
Ex  parte  Benson,  1  Deac.  &  Chit  324. 

A  creditor,  resting  upon  a  common  law  lien, 
without  proving  under  the  commission  previous 
to  the  bankruptcy  court  act,  appeared  as  a  re- 
spondent, in  opposition  to  a  petition  before  the 
Vice-Chancellor,  who  ordered  that  the  matter 
should  be  referred  to  the  commissioners,  to  as- 
certain the  rights  of  the  several  parties,  and  that 
the  creditor  should  have  his  costs.  The  creditor, 
attended  the  inquiry  before  the  commissioners, 
but  did  not  draw  up  the  order  of  the  Vicc-Chan- 
cellor : — Held,  that  this  was  not  enough  to  bring 
him  within  the  jurisdiction  of  the  court  of 
Review : — Held,  also,  that  filing  on  affidavit  is 
not  a  waiver  of  any  objection  to  the  jurisdiction. 
Ex  parte  Reia\  1  Deac.  &,  Chit  250. 

The  court  of  Review  has  no  direct  power  over 
the  secretary  of  bankruptcy,  who  is  an  officer  of 
the  .Lord  Chancellor,  and  not  of  that  court.  Anon. 
1  Deac.  &  Chit.  359 :  S.  P.  In  re  Fly,  1  Deac. 
&  Chit  349. 

3.  Lord  Chancellor* 

The  Lord  Chancellor  has  no  jurisdiction  to 
hear  an  original  petition  in  bankruptcy  since  the 
1  &  3  WilL  4,  c  56.  Ex  part*  Lowe,  1  Deacfe 
Chit  30. 

The  jurisdiction  of  the  Lord  Chancellor  in 
bankruptcy  is  distinct  from  that  of  the  court  of 
Chancery.    Ex  parte  Lund,  6  Vcs.  jun.  782. 

Proceedings  in  bankruptcy  are  not  proceedings 
in  equity.    Vrowder  v.  Dames,  3  Y.  &  J.  439. 

On  a  motion  for  a  prohibition  to  the  Lord 
Chancellor  sitting  in  bankruptcy,  it  appeared  that 
the  assignees  had  seized,  as  the  property  of  the 
bankrupt,  a  farm  belonging  to  J.  &,  and  kept  it  a 
longtime  and  mismanaged  it;  and  that  the  Chan- 
cellor had  referred  it  to  the  master,  to  take  on  ac- 
count between  J.  S.  and  the  assignees,  in  respect 
of  such  farm  and  mismanagement;  and  after- 
wards, upon  his  report,  had  ordered  a  certain  sum 
to  be  paid  to  J.  8.  by  the  assignees,  the  com- 
mission having  been  previously  superseded: — 
Held,  first,  that  the  jurisdiction  of  the  Chancellor, 
sitting  in  bankruptcy,  was  not  confined  to  the 
period  during  which  the  commission  subsisted : 
secondly,  that  the  Chancellor  having  power  to  or- 
der restitution  pending  the  litigation,  he  had  not 
exceeded  his  jurisdiction,  in  ordering  the  master 
to  take  an  account  as  to  the  management  of  the 
farm,  nor  in  making  the  assignees  personally 
liable,  beyond  the  funds  in  their  hands,  for  such 
mismanagement :  thirdly,  that  the  Chancellor  had 
jurisdiction  over  all  effects  taken  under  the  com- 
mission,  as  well  those  of  strangers  as  of  a  bank- 


rupt, and  over  the  assignees,  for  ail  acts  done  by 
them  in  their  character  as  such  under  the  com- 
mission.: fourthly,  that  in  cases  where  the  Chan- 
cellor had  jurisdiction  generally,  the  court  of 
King's  Bench  had  no  authority  to  revise  bis  or- 
der: and  fifthly,  that  no  prohibition  could  be 
granted  after  the  final  order  of  the  Chancellor, 
unless  there  were  an  original  want  of  jurisdiction 
apparent  on  the  face  of  the  proceedings:  but  the 
court  of  King's  Bench  did  not  decide  whether 
they  had  an  authority  to  direct  a  prohibition  to 
the  Chancellor,  sitting  in  bankruptcy.  Experts 
Cowan,  3  B.  &  A.  123. 

The  court  had  no  jurisdiction  to  appoint  a  re- 
ceiver upon  petition  in  bankruptcy.  Ex  parte 
Tapper,  1  Rose,  179. 

There  was  no  appeal  from  the  Lord  Chancellor 
in  bankruptcy.  Ex  parte  Bryant,  1  Vet.  &  B. 
211 ;  1  Rose,  288. 

But  there  was  no  settled  rule  of  the  court  to 
prevent  the  Lord  Chancellor  from  re-hearing  an 
appeal  in  bankruptcy.  Ex  parte  Baker,  1  Mont 
Sl  Mac  279. 

The  filing  of  an  affidavit  in  bankruptcy  was  the 
swearing  and  carrying  of  it  into  the  bankrupt 
office,  it  was  then  within  the  reach  of  the  Lord 
Chancellor,  should  the  purposes  of  justice  at  any 
time  require  the  production  of  it  Ex  parte 
Newton,  2  Rose,  19. 

Where  a  stranger  to  the  commission  seeks  re- 
lief under  the  Chancellor's  jurisdiction  in  bank. 
ruptcy,  he  submits  himself  to  it  in  all  respects, 
and  the  Chancellor  will  enforce  his  orders  apainst 
him.  A  point  arising  out  of  the  question  of 
proofs  is  within  the  jurisdiction.  Ex  parte 
Pearce,  1  Rose,  232 ;  19  Ves.  jun.  25. 

A  stranger  to  this  commission  applying  for  and 
obtaining  an  order  in  bankruptcy,  brought  him- 
self within  the  jurisdiction.  Ex  parte  Been 
1  Rose,  181. 


III.  Who  mat  me  Bankrupts. 


1.  Statute. 

The  following  description  of  j 
fioned  in  the  statute  as  those  who  are  subject  to  the 
bankrupt  laws:  agents,  who  make  their  swing  by 
buying  and  selling;  bankers,  bleachers,  brokers, 
builders,  calenderers,  carpenters,  cattle-salesmen, 
coffee-housekeepers;  commodities,personswho  make 
their  living  by  the  workmanship  of — companies, 
members  of,  or  subscribers  to  any  incorporated 
commercial  or  trading  company  established  by 
charter  or  act  of  parliament,  as  such  net  liable — 
dyer 8, factors,  farmers,  as  such  not  liable— fullers, 
graziers,  as  such  not  liable; — goods,  buyers  and 
sellers  of,  those  persons  who  seek  their  Muiug  by 
buying  and  letting  for  hire;  hotel-keepers, 
keepers,  insurers  of  skips'  freight  or  other 
tsrs  against  perils  of  the  sec 
ers,  and  workmen  for  hire,  as  such  not  liable— 
merchandize,ueingthe  trade  of,  by  wayefbarguin- 
ing,bartenngicommieeion^consigimtfnttt  wrhsmge* 
or  otherwise,  in  gross  or  by  retail; puckers;  pur- 
I  liament,  person*  hawing  privilege  ofpevUement,  if 
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trader  s  within  any  of  the  other  descriptions,  are 
ItaUi  printers,  receiver*  of  other  mens'  monies 
or  estates  into  their  trust  or  custody,  salesmen  of 
cattle  or  sheep,  scriveners,  shipwrights,  tavern- 
keepers  taxes,  receivers  general  of,  as  such  not 
liable  victuallers,  wareshousemen,  wharfingers, 
and  workmen  of  goods,  unless  for  hire.  6  Geo. 
4,  c.  16,  s.  3. 

The  statute  extends  to  aliens,  denizens,  and 
women,  both  to  make  them  subject  thereto,  and  to 
entitle  them  to  aH  the  benefits  given  thereby.  6 
Geo.  4,  c  16,  4. 135.  * 

Qnsare,  whether  a  commission  cannot  issue 
against  a  person  attainted,  as  he  may  be  sued  in 
a  civil  action  even  when  attainted  of  treason  ? 
Ramsay  v.  MDonald,  1  W.  Black.  30;  S.  C. 
nom.  Ramsden  v.  Macdonald,  1  Wils.  217. 

The  Lord  Chancellor  would  stop  the  progress 
of  a  commission  against  one  who  was  not  pro- 
perly the  object  of  it    In  re  Lewis,  2  Rose,  59. 

Trespass  lies  against  the  assignees  under  a 
commission  of  bankruptcy,  sued  out  against  a 
person  not  liahle  to  be  a  bankrupt,  for  entering 
a  house.    Perkin  v.  Procter,  2  Wils.  383. 

2.  Particular  Persons. 

(a)  Executors. 

An  executor,  who  carries  on  the  business  for 
the  benefit  of  the  testator's  children,  may  be  a 
bankrupt     Viner  v.  Cadell,  3  Esp.  88—EIdon. 

Under  the  bankruptcy  of  an  executor  and  trus- 
tee, directed  by  the  wiU  to  carry  on  a  trade,  and 
a  limited  sum  to  be  paid  to  him  by  the  trustees 
for  that  purpose,  the  general  assets  beyond  that 
fond  are  not  liable.  Ex  parte  Garland,  10  Vea. 
Jon.  110. 

_  Where  a  testator  disposed  of  his  property,  and 
directed  a  trade,  in  which  he  was  concerned,  to 
he  carried  on  after  his  death :— Held,  that  only 
the  testator's  capital  in  the  trade  was  liable  to  the 
creditors  of  the  trade  who  became  such  after  the 
testator's  death,  and  that  they  had  no  further 
elaioi upon  his  assets.    Ex  parte  Richardson,  3 


(»)  Infants. 

A  commission  of  bankruptcy  cannot  be  sup- 
ported against  a  person  under  age.  O'Brien  v. 
Carrie,  3  C.  &  P.  283— Burrough.  &  P.  Ex 
parte  Adam,  1  Vss.  ce  B.  484. 

Hnch  a  commission  is  void,  and  not  merely 
voidable.  BeUon  v.  Hodges,  9  Bin*.  365 :  2  M. 
AV  Scott,  496. 

It  was  long  since  held  that  a  person  could  not 
be  a  bankrupt  by  reason  of  a  trading  by  him  dur- 
ing his  infancy.  Stevens  v.  Jackson,  4  Camp. 
164;  1  Marsh.  469;  6  Taunt  106:  &  P.  Ex 
parte  Mauls,  14  Vea.  jun.  603. 

But  it  was  considered  that  an  infant  might  be 
a  bankrupt  where  he  had  held  himself  out  as  an 
adult  and  traded  as  such :  therefore  a  bankrupt 
praying  to  supersede  his  commission  on  the 
s^oundof  iiriancy  was  left  to  his  action,  where 
he  had  traded  two  years  as  an  adult  Ex  parte 
Watson,  16  Ves.  jun.  36$. 


A  partnership  of  three  becoming  insolvent, 
and  one  being  an  infant,  a  joint  commission  of 
bankruptcy  against  the  other  two  was  superseded, 
as  separate  commissions  ought  to  have  been  taken 
out  Ex  parte  Henderson,  4  Ves.  lun.  163 :  S. 
P.  Ex  parte  Layton,  6  Ves.  jun.  440. 

A  joint  commission  of  bankruptcy,  superseded 
on  the  ground  of  the  infancy  of  one  partner,  on 
the  petition  of  the  assignees  under  a  separate 
commission.    Ex  parte  Barwis,  6  Ves.  jun.  601. 

(c)  Married  Women. 

A  wife  being  a  sole  trader  in  London  is  lia- 
ble to  a.  commission  of  bankruptcy,  and  her  as- 
signees shall  come  in  paramount  the  assignees 
of  the  husband,  though  his  was  the  prior  bank- 
ruptcy.  La  Vie  v.  Philips,  1  W.  Black.  570 ;  3 
Burr.  1776. 

The  wife  of  a  conviet  sentenced  to  transporta- 
tion may  be  a  trader  and  a  bankrupt,  although 
the  husband  is  only  on,  board  the  bulks,  and  she 
has  occasional  intercourse  with  him.  Ex  parte 
Franks,  7  Bing.  762;  1  M.  &  Scott,  1.      , 

A  commission  having  issued  against  a  married 
woman,  on  a  trading  before  marriage,  it  was 
1  superseded.    Ex  parte  Mear,  2  Bro.  C.  C.  266. 

(d)  Lunatics. 

A  lunatic  may  be  a  bankrupt,  if  the  act  of 
bankruptcy  be  committed  during  a  lucid  interval. 
Anon.  13  Ves.  jun.  590. 

3.  Requisites  of  Trading. 

Trading  in  England.] — One  who  has  traded  to 
England,  whether  native,  denizen,  or  alien,  though 
never  a  resident  trader  in  England,  but  comes 
over  here  occasionally,  and  commits  an  act  of 
bankruptcy,  is  an  object  of  the  bankrupt  laws. 
Alexander  v.  Vaughan,  Cowp.  398.  And  see  Ex 
parte  Smith,  Cowp.  402. 

A  person  residing  in  the  Isle  of  Man,  but  com- 
ing from  time  to  time  to  this  country,  and  buy- 
ing (roods  here,  which  were  afterwards  sold  in 
that  island,  is  a  trader  against  whom  a  commis- 
sion of  bankrupt  may  issue  in  this  country,  al- 
though he  only  bought  but  never  sold  any  goods 
here.    Allen  v.  Cannon,  4  B.  tt  A.  418. 

A  person  residing  in  India,  and  trading  there, 
and  in  the  course  of  that  trading  drawing  bills 
upon  England  for  the  value  of  other  bilk  sent 
thither,  upon  which  he  got  a  profit  by  the  ex- 
change,  and  in  the  course  of  that  sort  of  dealing 
contracting  debts  in  England,  is  a  trader  within 
the  meaning  of  the  bankrupt  laws.  Ingliss  v. 
Grant,  5  T.  R.  530. 

A  trader  in  London  purchases  goods  to  be  sold 
by  A.  and  Bn  partners  in  trade  in  Dublin,  and 
charges  them  to  A.  and  B.  at  prime  cost;  this 
creates  a  debt  due  from  B.  in  England,  and  makes* 
him  a  trader  here.  Williams  v.  Nunn,  1  Taunt 
270;  1  Camp.  152. 

A  joint  commission  against  two  partners  in 
England,  another  partner  residing  abroad,  was 
superseded    Ex  parte  Layton,  6  Ves.  jun.  434. 

DuHngOperationofStotut^]^Airwdmg,which 
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ceased  before  the  6  Geo.  4,  c  16,  took  effect,  will 
not  support  a  commission  issued  after  that  fame. 
Surtees y.  EUison,  9  R  &  C.  750;  2  M.  &  R.  6m 

A  commission  issued  under  that  statute  was 
ordered  to  be  superseded,  on  the  ground  that  there 
was  no  proof  of  any  trading  subsequently  to  the 
1st  September,  1835,  when  it  came  into  opera- 
tion.    Ex  parte  Batten,  1  Mont  &  Mac  287. 

A  farmer  and  grazier  had  frequently,  before 
September,  1825,  and  in  some  few  instances 
after,  purchased  cattle  with  a  view  to  resale,  and 
not  for  the  purpose  of  his  farm.  A  commission 
having  issued  against  him  after  September,  1825, 
it  was  held,  in  an  action  brought  to  try  the  vali- 
dity of  the  commission,  that  the  acts  of  buying 
before  that  period  were  evidence  to  explain  the 
quality  of  the  subsequent  acts.  Worth  v.  Buddy 
2  B.  L  AdoL  172. 

When  Time  presumed.]— Where  a  trader  has 
been  proved  to  have  traded  in  the  usual  course 
once,  he  will  be  presumed  to  have  continued  to 
carry  on  his  business  in  the  same  manner  until 
the  time  of  his  bankruptcy.  Heanney  v.  Birch, 
1  Rose,  356  ?  3  Camp.  233. 

Party  ceased  to  trade.]— A.  man  who  has  re- 
tired from  business  may  become  a  bankrupt  in 
respect  of  debts  contracted  during  the  period  of 
histrading.  WiWmghby  v.  Thornton,  1  Sehv.  N. 
P.  175 :  &  P.  Doe  d.  Barnard  v.  Lawrence,  2  C. 
&  P.  134;  Dawe  v.  Holdeuwrth,  Peake,  64;  Ex 
parte  Dewdney,  15  Ves.  jun.  495. 

So,  if  *  trader  cease  to  manufacture,  but  still 
continue  to  solicit  orders  and  to  execute  them, 
and  hold  himself  out  to  the  world  as  capable  of 
executing  them.  Wharam  v.  Rouiledge,  5  Esp. 
235— EUenborough. 

A  person  who  had  Formerly  taken  in  goods  on 
pledge,  and  had  ceased  to  do  so,  but  continued  to 
sell  tne  unredeemed  pledges,  is  still  a  trader  as  a 
pawnbroker,  and  subject  to  the  bankrupt  laws. 
Rav>lin$on  v.  Pearson,  5  B.  &  A.  124. 

Whether  or  not  a  trader  has  ceased  his  trading 
does  not  depend  upon  the  mere  discontinuance  of 
it,  or  the  absence  of  any  specific  act  of  trading, 
but  whether  there  be  an  intention  to  exercise  or 
resume  it,  and  that  is  a  question  for  a  jury.  Ex 
parte  Patterson,  1  Rose,  402:  8.  P.  Ex  parte 
Cundy,  2  Rose,  357. 

Where  a  party  having  manufactured  goods  for 
sale  discontinues  the  sale  almost  entirely,  and 
uses  all  his  produce  himself;  but  occasionally  al- 
lows parties  applying  to  have  small  quantities  on 
payment,  it  is  a  question  for  the  jury  whether 
these  sales  are  with  the  intention  of  continuing 
trade,  or  for  the  accommodation  of  the  applicants ; 
and  in  the  latter  case  he  ceases  to  be  a  trader. 
Paul  v.  Dowling,  M.  &,  M.  263;  3  C.  &  P.  500 
— Tenterden. 

Where  a  lime-burner  commenced  the  building 
a  large  mansion-house  on  his  estate,  and  em- 
ployed nearly  all  the  bricks  and  lime  made  at  the 
kiln,  and  considerable  quantities  of  lime  besides 
for  that  purpose,  and  from  the  time  of  commenc- 
ing the  building  he  continued  to  purchase  chalk, 


but  very  nearly  discontinued  any  tale  of  time, 
except  in  some  few  instances,  and  generally  un- 
der particular  circumstances,  as  to  be  spread  on 
the  lands  of  tenants  or  neighbours,  or  to  be  used 
in  the  repairs  of  houses  in  the  parish  on  some 
reason  of  urgent  baste,  and  there  were  some  in- 
stances in  which  no  such  explanation  was  given; 
but  in  every  case  the  lime  was  paid  for,  and  me 
whole  quantity  sold  did  not  exceed  five  quarters, 
during  a  period  in  which  the  kiln  had  produced 
not  less  than  three  hundred  quarters  of  lime,  of 
which  the  rest  was  employed  about  the  building; 
the  question,  whether  this  was  a  continuance  of 
the  trading,  was  held  to  depend  upon  its  having 
been  with  intent  to  keep  the  trade  in  existence 
after  the  house  was  finished,  or  merely  to  accom- 
modate the  purchasers.    Id. 

The  question,  when  a  trader  ceases  to  trade,  is, 
in  all  cases,  purely  for  the  consideration  of  the 
jury.    Dance  v.  Wyott,  4  M.  &  P.  201. 

Profit  on  Act  of  Trading.}-^ Hie  smallness  of 
the  profit  is  no  consideration,  and  one  act  of  buy- 
ing and  selling  is  sufficient  to  constitute  a  trader 
within  the  bankrupt  laws.  Newland  v.  BeU, 
Holt,  221— Gibbs. 

Number  of  Acts  of  Trading.}— Whether  or  not 
a  person  is  a  trader,  does  not  depend  upon  his 
occasionally  doing  acts  of  trading,  but  upon  the 
intention  generally  so  to  get  his  living.  Ex 
parte  Patterson,  1  Rose,  402:  &  P.  &  parte 
Magiwnu,  1  Rose, 84;  Patmany.  Vaughan,  IT. 
R.572. 

General] \y,  the  trifling  amount  of  trading  is  im- 
material, it  there  be  an  intention  to  continue  the 
trading.    Ex  parte  MooU,  14  Yes.  jun.  603. 

Therefore,  the  purchase  of  one  lot  of  timber, 
with  intent  to  sell  again,  will  make  a  man  a 
trader.  Holroydy.  Qwynne,  2  Taunt  176;  1 
Rose,  113. 

Even  if  the  timber  be  standing  at  the  tune  of 
the  purchase.    Id. 

Where  a  person  engaged  in  the  Greenland 
whale  fishery  made  three  purchases  of  oil,  one  of 


which  he  sold  again:— Held,  that  it  was  a  Ques- 
tion for  the  judge  to  determine,  whether  these 
dealings  constituted  a  trading  within  the  mean- 
ing of  the  statute  1  Jac  1,  c.  15,  s.  2.  Oale  v. 
Half  knight,  3  Stark-  56— Abbott 

So,  trading,  in  the  instance  of  an  attorney  bay- 
ing and  selling  books,  may  be  sufficient;  the  na- 
ture of  the  dealing,  though  small,  being  such  as 
to  manifest  an  intention  to  deal  generally.  Ex 
parte  Bryant,  1  Ves.  &.  B.  211 ;  1  Rose,  58a 


Illegal  Trading.}— Asmuggler,  dealing  in 
traband  goods,  by  buyimj  and  selling,  is  a  trader 
within  the  meaning  of  the  statute  1  Jac.  1,  c  15, 
s.  2,  and  therefore  liable  to  a  commission,  al- 
though such  buying  and  selling  is  illegal.  Cobb 
v.SJjnonds,  1  D.  &R.  Ill;  5B.&JL516. 

A  trader  may  be  a  bankrupt,  although  he 
not  taken  out  a  licence  necessary  to  )*(«** 
trade.    Saunderson  v.  Bovles,  A  Bm.tm*. 

But  a  buying  in  connection  with 
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on  a  system  of  fraud,  it  not  a  trading. 
t.  Brandon,  ld&P,  880- Abbott. 

4  Agent*)  Broken,  and  Factor*. 

If  one  procure  orders  for  goods— t.  e.  coals — 
having  no  stock,  but  buying  from  those  who  have, 
he  making  out  bills  to  his  customers  in  his  own 
name,  and  being  himself  debited  by  the  peroon 
he  buys  ofj  this  is  a  trading  within  the  bankrupt 
laws;  but  if  he  procure  orders  far  another,  and  is 
by  that  other  person  paid  a  commission,  the  other 
person  sending  the  goods  to  the  customers,  this 
was  not  a  tracing  within  the  bankrupt  laws,  ante- 
cedent to  the  stat  6  Geo.  4  c.  16.  Doe  d.  Bar- 
v.  £*vreiK«,  9C.  at,  P.  134— Abbott 


The  word  "  brokers"  includes  not  only  bro- 
kers who  buy  and  sell  goods,  but  stock-brokers. 
Axon.  Cullen,  Bkt  Laws,  18. 

And  pawn-brokers.  BawUnson  v.  Pearson,  5 
B.&A.194 

And  ship-brokers.  Pott  v.  Turner,  6  Bing. 
7Q9;4M.&F.551. 

It  was  doubted  whether  an  insurance-broker 
eooid  be  made  'a  bankrupt  Ex  parte  Steven*, 
4MadU95& 

5.  Builder*. 

By  the  statute,  huUders  are  expressly  made  Ua- 
hUtohe  bankrupt*.  6  Geo.  4  c  16\  s.  2.  But 
before  that  statute  it  was  held,  that 

A  builder  who  buys  timber,  which  he  works 
into  the  houses  which  he  builds,  and  sells  them 
when  built,  is  not  an  object  of  the  bankrupt  laws. 
Clark  t.  Wisdom,  5  Esp.  147— Ellenboroagh. 

Nor  a  person  who  builds  a  public  theatre,  to 
he  held  in  shares,  far  which  he  was  to  be  paid 
according  to  the  measure  and  value,  he  being 
hhaseif  a  proprietor  of  several  shares,  or  by 
erecting  pufahc  baths  on  the  ground  of  which  he 
was  joint  tenant  in  fee.  WUUam*  v.  Steven*,  9 
Camp.  300— Ellenborough. 

u.  Ceenpantes,  Jfestoers  of. 

AR  number*  of  public  companies  are,  however, 
liable  to  the  bankrupt  laws,  except  members  of  or 
embocriber*  to  any  incorporated  commercial  or 
trading  companies,  established  by  charter  or  act 
ofpmrUament.    6  Geo.  4  c  16,  a  99. 

Befare  me  statute  it  was  held,  that  holders  of 
stock  in  public  companies  were  not  liable  to  the 
bankrupt  laws,  in  that  character  merely.  Ex 
parte  Bull,  15  Ves.  jun.  357. 

And  several  statutes  had  exempted  the  pro- 
prietor* of  stock  in  particular  companies, 

EaaUmUa  stock,  9  A,  10  WUL  3,  c  44  a  74 

Bank  stock,  7  &  8  Will.  3,  c.  31,  a  49;  8fe9 
Win.  3,  c  30,  a  47;  8  Geo.  1,  c.  8,  s.  43. 

T •  farmers. 

Farmers,  as  such,  are  expressly  excepted  from 
being  traders  within  the  bankrupt  emoby  6  Geo. 
4clo\s.2. 

A  farmer  baying  and  •effing  hones  to  an  ex- 


tent  unauthorised  by  his  character  of  farmer  may 
be  a  bankrupt  as  a  horse-dealer,  although  he  may 
have  so  bought  and  sold  without  a  licence  to  deal 
in  horses.    Ex  parte  Qibbs,  9  Rose,  38. 

A  person  who  buys  any  article  far  the  purpose 
of  mixing  it  with  his  own  produce,  with  a  view 
to  sell  the  mixture  more  advantageously  than  his 
own  produce  could  be  sold  unmixed,  does  not 
thereby  become  a  trader.  Patten  v.  Browne,  7 
Taunt  409. 

Thus,  a  person  who  buys  pigs  or  other  stock 
with  a  view  to  a  resale  of  them,  as  ancillary  to 
the  profitable  occupation  of  his  farm,  and  in  the 
interval  feeds  them  wholly  or  principally  on  the 
produce  of  his  farm,  does  not  thereby  become  a 
trader.    Id. 

A  farmer  bought  rye-grass  seed,  mixed  it  with 
seed  of  his  own  growth,  and  sold  the  mixture;  he 
bought  pigs,  put  them  on  his  farm,  fad  them  on 
the  stubbles,  and  resold  them,  some  after  a  week, 
some  after  longer  periods: — Held,  that  neither 
of  these  was  an  act  of  trading.    Id. 

Nor  does  a  farmer,  who  occasionally  boys  hay, 
corn,  horses,  Alc^  with  a  view  to  sell  again  for 
profit,  thereby  become  a  trader.  Stewart  v.  Ball, 
9  N.  R.  7a  But  see  Bartholomew  v.  Sherwood, 
1 T.  It  573,  n. 

A  farmer  and  grazier,  exercising  also  the  busi- 
ness of  a  drover,  by  buying  and  selling  cattle 
from  time  to  time*  beyond  the  occasions  of  his 
farms,  was  exempted  from  the  operation  of  the 
bankrupt  laws  by  stat  5  Geo.  2,  o.  30,  s.  40. 
And  the  purchase  of  hay  far  the  support  of  hie 
cattle,  and  the  sole  of  part  of  it  again,  because 
it  was  more  than  was  required  for  their  consump- 
tion, will  not  make  him  a  trader.  Bolton  v. 
Sowerby,  11  East,  974 

One  who  bought  cattle  at  one  fair,  kept  them 
three  of  four  days  on  his  own  ground,  and  drove 
them  to  another  fair  to  sell,  was  held  to  be  a 
drover  within  the  meaning  of  stat  5  Geo.  9. 
Mill*  v.  Hughes,  Bull.  N.  P.  39. 

A-,  an  officer  in  the  army,  retires  to  the  coun- 
try, where  he  rents  a  dwelling-house  and  three 
acres  of  land,  buys  pigs,  and  consumes  part  in 
his  family,  and  sells  the  rest  at  a  neighbouring 
market;  he  makes  no  show  as  a  dealer,  and  m 
proved  not  to  have  bought  more  than  fourteen 
pigs  in  one  year :— Held,  that  he  was  a  trader 
within  the  bankrupt  laws.  Newland  v.  Bell, 
Holt,  991-Gibhs. 

Quere,  whether  a  fanner  who  deals  largely  in 
sheep,  and  sells  some  at  fairs  from  his  own  farm, 
and  makes  purchases  and  sells  at  the  same  fair 
at  a  profit  and  loss,  and  buys  and  sells  others 
that  had  never  been  at  any  fair,  be  a  trader  within 
the5Geo.9,e.90,a40?  Haiti. Small, 3 Moor* 
5&;8Taunt73Q.  And  see  S.  C.  4 Moore,  415; 
9  B.  A.  B.  95. 

A  oowkeeper  whose  transactions  of  buying  and 
selling  are  incidental  to  the  occupation  of  fanner, 
grazier  or  drover,  was  exempted  from  the  opera* 
tion  of  the  bankrupt  laws,  by  stat  5  Geo.  9,  c. 
30,  a  40.    Carter  v.  Deem,  1  Swanst  64 

standing  crops  of  grass,  cutting  them 
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down,  and  making  them  into  hay,  is  a  trading 
within  the  bankrupt  law.  Bloxham  v.  Graham, 
Peake's  Add.  Cas.  3— Kenyan. 

8.  /forsc  Dealers. 

Baying  and  selling  hones  with  an  avowed  in- 
tention to  take  oat  a  licence,  and  become  a  deal- 
er, is  sufficient  to  constitute  a  trading  within  the 
bankrupt  laws,  however  limited  the  trading,  and 
though  no  licence  has  been  actually  taken  out 
Wright  v.  Bird,  1  Price,  20. 

But  a  person  who  purchases  dead  horses  for 
his  dogs,  and  sells  the  skins  and  bones,  does  not 
thereby  become  a  trader,  although  he  might  sell 
such  skins  at  a  profit  Swnmersett  v.  Jarvis,  6 
Moore,  56;  3B.&8.2. 

A.  was  a  horse  dealer  and  livery  stable  keeper : 
after  his  death,  his  widow  carried  on  the  business 
of  the  livery  stable,  but  without  any  licence,  and 
bought  horses  to  let,  which  she  occasionally  sold 
to  customers : — Held,  a  sufficient  trading  to  sup- 
port a  commission  of  bankrupt  against  the  wi- 
dow. Martin  v.  Nightingale,  3  Sing.  421;  11 
Moore,  305.. 


9.  Inn,  Hotel,  Coffee-house,  and  Tavern-keepers. 

By  statute,  all  keepers  of  inns,  taverns,  hotels, 
oreapee-houses,  and  tnctuaUers,  are  traders  within 
the  bankrupt  laws.    6  Geo.  4,  c.  16,  s.  2. 

Under  the  statute  it  has  been  held,  that  the 
keeper  of  a  private  lodging-house,  who  also  seeks 
a  profit  by  furnishing  her  guests  with  provisions, 
is  subject  to  the  bankrupt  laws  as  an  hotel-keeper, 
although  the  provisions  are  set  apart  as  the  sepa- 
rate property  of  each  guest  Smith  v.  Scott,  9 
Bing.  14;  2M.&  Scott,  35. 

Before  the  statute,  an  inn-keeper,  or  victualler, 
merely  as  such,  was  not  a  trader  within  the 
bankrupt  laws.  Saunderson  v.  Bowies,  4  Burr. 
3064. 

Neither  was  an  innkeeper,  selling  wine  and 
brandy,  and  other  liquors,  by  the  dozen,  to  cus- 
tomers out  of  his  inn,  necessarily  a  trader. 
WUlett  v.  Thomas,  2.  Chit  651:  &  P.  Anon. 
Loffk,  218. 

But  a  publican  who  sold  liquors  out  of  his 
house  in  large  quantities,  to  all  persons  who  ap- 
plied for  them,  was  held  to  be  a  trader.  Holme 
v.  Bough,  1  Selw.  N.  P.  181— Ellenborough. 

However  inconsiderable  the  extent  of  such 
dealing,  and  the  profits  arising  from  it  might  be. 
Patman  v.  Vaughan,  1T.R.  572. 


10.  Manufacturers. 

By  the  statute,  all  persons,  who  either  for  them- 
selves,  or  as  agents,  or  factors  for  others,  seek 
their  living  by  the  workmanship  of  goods  or  com- 
modities, are  traders.    6  Geo.  4,  c  16,  s.  2. 

If  a  man  exercise  a  manufacture  from  the  pro- 
duce of  his  own  land,  as  a  necessary  or  usual 
mode  of  enjoying  that  produce,  he  shall  not  be 
considered  as  a  trader,  though  he  buy  necessary 
ingredients  to  fit  it  for  the  market;  bat  where 
the  produce  of  the  land  is  merely  the  raw  ma- 


terial of  the  manufacture,  and  the  msnvjfaetum 
not  the  necessary  mode  of  enjoying  the  land, 
there  he  is  a  trader.  Wells  v.  Parker  (in  error), 
1  T.  R.34;  1  Bro.  P.  C.  545;  1  Bra  C.C.  178. 
And  see  S.  C.lT.R.  783. 

A  person  who  rented  a  brick-ground,  and 
made  bricks  thereon  for  public  safe,  was  held 
subject  to  the  bankrupt  laws.    Id. 

But  afterwards  held,  that  a  man,  whether  ter- 
mor or  freeholder,  who  sells  bricks  made  from 
the  produce  of  his  soil,  is  not  a  trader  within 
the  bankrupt  laws;  but  he  is  if  he  purchases  the 
materials  of  his  manufacture.  Ex  parte  GaUi- 
more,  2  Rose,  424. 

And  in  another  case  it  was  held,  that  a  devisee 
for  life  of  an  estate,  part  of  which  was  a  brick- 
ground,  making  bricks  there  for  sale  generally, 
with  a  view  to  profit,  was  not  a  trader  within  the 
bankrupt  laws,  though  he  purchased  the  coals 
and  some  of  the  wood  used  in  burning  the  brick*, 
and  had  occupied  the  same  ground  as  a  brick- 
maker  for  general  sale  before  the  estate  came  to 
him  by  devise :  for  this  is  but  a  more  beneficial 
mode  of  enjoying  his  own  estate,  by  carrying  the 
soil  to  market  in  an  ameliorated  state;  and  it  is 
not  a  buying  of  any  commodity,  to  sell  it  again, 
nor  does  it  mil  within  the  principle  of  the  bank- 
rupt laws,  which  were  levelled  against  those,  who 
getting  other  men's  goods  into  their  hands  ob- 
tain credit  upon  and  consume  the  same.  Sutton 
v.  Weeley,  7  East,  442;  3  Smith,  445;  S.P.  Ex 
parte  Burgess,  2  Glyn  &  J.  183. 

If  a  person  manufacture  bricks  from  his  own. 
estate,  and,  according  to  the  usual  mode  of  burn- 
ing the  clay  into  bricks,  he  buys  chalk  and  burns 
it  with  the  clay,  not  for  the  purpose  of  carrying 
on  lime-burning  as  a  business,  bat  as  the  most 
convenient  mode  of  burning  the  day  into  hrioks; 
it  is  not  a  trading,  although  the  use  of  the  chalk 
was  not  necessary  for  the  manufacture  of  the 
bricks,  and  he  subsequently  sell  the  lime  pro- 
duced in  the  process.  Paul  r.  Bowling,  M.  At 
M.  263;  3  C.  At  P.  500— Tenterden. 

A  person  purchasing  land  for  the  purpose  of 
making  bricks  from  it,  and  selling  them,  and 
agreeing  to  pay  4s.  per  thousand  bricks  in  part 
of  the  purchase  money,  and  making  and  Belting 
bricks  accordingly,  is  not  a  trader.  Hearut  v. 
Rogers,  4  M.  &  R.  486;  9  B.  &  C.  577. 

A  brick-maker  taking  the  earth  off  the  pjssOi, 
for  which  he  afterwards  paid  a  consideration, 
and  selling  the  bricks,  is  a  trader.  Ex  porta 
Harrison,  1  Bro.  C.  C.  173. 

Other  Persons.y^One  who  buys  a  coal  mine, 
and  works  it,  and  sells  the  coals,  is  not  a  trader 
within  the  statutes  of  bankruptcy.  Port  v.  TWr- 
ton,  2  Wils.  169:  &  P.  Wstts  v.  Parker  (in 
errory,  1  T.  R.  38. 

Whether  the  owner  of  a  coQiery,  borrowings « 
particular  species  of  coal  to  render  his  own  mar- 
ketable, be  a  trader,  is  a  question  for  a  jury  upon 
the  intention.    Ex  parte  Gatiimore,  2  Rose,  434. 


A  person  selling  stone  delivered  from  his 
quarry,  is  not  a  trader.    B*  parte  Gbrsfmer*  1 
Rose,377;lAL&B.45. 
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the  transaction  of  annuities,  for  which  he  charges 
a  commission,  and  who,  in  the  coarse  of  obtain* 
ing  them  for  those  who  employ  him,  receives 
large  deposits  of  money,  which  he  pays  into  a 
banker's  hands  in  his  own  name,  is  not  Hard 
v.  Brydgee,  Holt,  654— Dallas. 

An  attorney,  however,  who  becomes  a  general 
depositary  of  the  money  of  his  clients,  and  of 
other,  persons,  which  he  invests  on  securities, 
charging,  in  addition  to  his  fees  for  preparing  the 
securities,  a  compensation  (no  matter  by  what 
name),  and  who  unites'  this  occupation  with  the 
business  of  a  conveyancer,  &c,  is  a  scrivener. 
Hutchinson  v.  Gascoigney  Holt,  507— Wood. 

A  clerk  in  the  custom-house,  who  receives  de- 
bentures or  securities  for  merchants,  for  which 
he  receives  the  money,  and  has  a  commission 
on  such  receipts,  ana  employs  the  money  so 
received  in  discounting  bills  or  notes  for  his  own 
benefit,  is  not  a  scrivener  within  the  meaning 
of  the  bankrupt  laws.  Hsmson  v.  Harrison,  2 
Esp.  555— Kenyon. 

14.  Ship-owner*  and  Underwriters. 

The  owner  of  a  share  in  a  ship  is  not  in  that 
character  subject  to  me  bankrupt  laws.  Export* 
Bowes,  4  Ves.  jun.  168. 

Shareholders  of  a  steam  packet  are  not  traders. 
Ex  part*  Wiawould,  1  Mont  263. 

Before  the  statute,  an  underwriter,  merely  in 
that  character,  could  not  be  a  bankrupt  Ex 
parte  Bull,  15  Ves.  jun.  355. 

But  now  they  are  expressly  made  liable  to  the 
bankrupt  law*  by  the  description  of  pereon*  in- 
suring ship*,  or  their  freight,  or  other  matters, 
against  peril*  of  the  sea.    6  Geo.  4,  c  16,  s.  2. 


But  a  man  may  sell  such  timber  as  he  cuts 
down  on  his  own  land,  without  subjecting  him- 
self to  the  bankrupt  laws.  Holroydy.  Qwynns, 
2  Taunt  176. 

If  a  person  burn  chalk,  not  the  produce  of  his 
own  land,  and  sell  the  lime,  it  is  a  trading.  Paul 
y.  Doling,  M.  &  M.  263 ;  ZXX  &,  P.  500— Tent 

But  a  person  who  burns  chalk,  the  produce  of 
his  own  land,  and  sells  the  lime,  is  not,  it  seems, 
a  trader.   Id. 

A  fanner,  making  Kme  from  a  lime  pit,  opened 
and  worked  before  the  commencement  of  his  term, 
and  selling  the  surplus  beyond  what  he  required 
for  manure,  is  not  a  trader  within  the  bankrupt 
laws.    Ex  parte  Bidge,  1  Ves.  &  B.  360. 

11.  Merchant*. 

All  persons  using  the  trade  of  merchandise  by 
way  of  bargaining,  exchange,  bartering,  com- 
mission, consignment,  or  otherwise  in  grot*  or  by 
retail,  and  all  persons  who  either  for  themselves, 
or  a*  agent*,  or  factors  for  others,  seek  their  liv- 
ing by  huying  and  selling,  are  traders.  6  Geo. 
4,  a  16,  s.  2. 

12.  Parliament,  Members  of 

If  any  trader,  having  privilege  of  parliament, 
shall  commit  any  of  the  act*  ef  bankruptcy  men- 
tioned in  the  statute,  he  may  be  a  bankrupt  like 
other  persons;  butt*  not  subjected  to  arrest  or 
imprisonment  during  the  term  of  such  privilege, 
except  in  cases  made  felony  by  the  statute  6  Geo. 
4,  c.  16,  a.  9. 


13.  Scriveners. 

A  scrivener  within  the  bankrupt  laws  is  one 
who,  with  an  intention  thereby  to  get  a  living,  re- 
ceives  into  his  custody  other  men's  money  to  be  ( 
laid  out  on  their  account,  according  to  the  pur- 
pose for  which  it  is  deposited.  The  mode  of  his 
remuneration,  whether  by  procuration  fees,  by  a 
charge  for  commission,  or  otherwise,  is  a  cir- 
cumstance immaterial ;  the  actual  deposit  of,  and 
complete  control  over,  the  money  of  others  till 
invested,  and  the  intention  thereby  to  get  a  liv- 
ing, being  the  essence  of  this  species  of  trading. 
Ex  parte  BtaBrin,  2  Rose,  27 ;  2  Ves.  &  B.  31 . 

Again,  a  scrivener  has  been  held  to  be  a  per- 
son intrusted  with  the  money  of  his  employer, 
and  who,  for  commission,  finds  a  borrower.  Ex 
parte  Bath,  1  Mont  82:  8.  P.  Yea  v.  Allen,  3 
Dongl.  214. 

The  strong  probability  is,  mat  no  person  can 
now  be  the  object  of  a  commission  as  a  scrive- 
ner.   In  re  Lewis,  2  Rose,  59. 

An  attorney  is  not  necessarily  a  scrivener. 
Ex  parte  Mafkin,  2  Ves.  &.  B.  175. 

One  who  in  the  common  course  of  his  pro- 
purchases  and  sells  estates,  negotiates 
A.©-,  is  not  a  scrivener,  id. 


Unkas  he  has  been  in  the  habit  of  having 
deposited  with  him  for  the  purpose  of 
laying-  it  out  on  securities.  Adams  v.  Malkin, 
3  Camp.  534— Gibbs. 

But  an  attorney  whose  principal  business  is  in 
vol.  i.  2  L 


15.  Other  Persons, 

A  schoolmaster  buying  books  and  shoes,  and 
selling  them  at  an  advanced  price  to  his  scholars, 
is  not  a  trader.  Valentine  v.  Vaughan,  Feake,  76 
— Kenyan. 

The  publisher  of  a-  newspaper,  buying 'the 
whole  daily,  impression  from  the  proprietors,  re* 
selling  it  at  a  profit,  and  bearing  the  loss  of  such 
as  remained  unsold,  is  a  trader  within  the  bankrupt 
laws.  Oimmingham  v.  Laing,  2  Marsh.  236;  6 
Taunt  532 ;  2  Rose,  472. 

A  butcher  is  within  the  bankrupt  laws.  Dolby 
v.  Smith,  4  Burr.  2148. 

Qusre,  whether  a  scavenger,  contracting  with 
a  parish  for  a  valuable  consideration  for  liberty  to 
take  the  mud,  dust,  &c.  is  a  trader?  Ex  parte 
Bryant,  1  Ves.  &  B.  217. 

Semble,  that  a  scavenger  is  not  a  trader.  Ex 
parte  Collins,  1  Rose,  373. 

The  owner  of  a  colliery,  buying  articles  an£ 
selling  them  to  his  own  pitmen,  is  not  a  trader: 
nor  a  fisherman  who  buys  occasionally  fish  to 
make  up  for  market  a  cargo  otherwise  deficient 
Ex  parte  GaUimore,  2  Rose,  424. 

A  fisherman  buying  fish  of  other  boats  at  sea, 
and  selling  it  on  shore,  is  a  trader;  and  if  such  be 
the  usual  practice  of  a  particular  class  of  fisher- 
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men,  one  of  them  who  is  proved  to  have  done  sol 
once,  will  be  presumed  to  have  continued  to  carry  I 
on  his  business  in  the  same  manner  till  the  time 
of  his  bankruptcy.    Heanney  v.  Birch,  1  Rose, 
356;  3  Gamp.  333— Ellettborough. 

Merely  drawing  bills  on  a  person's  own  account, 
at  the  expense  of  paying  a  quarter  per  cent  com- 
mission,  besides  interest  at  5  per  cent  for  their- 
being  discounted,  and  borrowing  accommodation 
notes  in  exchange  for  his  own  to  the  same  amount, 
will  not  make  a  man  an  object  of  the  bankrupt 
laws.    Hdnkey  v.  Jones,  Cowp.  745. 

16.  Proof  of  Trading. 

-The  declarations  of  a  bankrupt  to  a  party  with 
whom  he  is  dealing,  respecting  his  transactions 
in  trade,  are  not  evidence  to  prove  the  trading  of 
such  bankrupt  Brinley  v.  King,  1 C.  &. P.  646; 
&  C.  nom.  Bromley  v.  King,  R.  &  M.  228 — Best 

But  declarations  made  by  a  party,  of  his  ob- 
ject in  buying  a  particular  article,  are  admissible 
in  evidence  to  prove  his  intention,  and  whether 
he  thereby  became  a  trader.  Gale  v.  Half  knight, 
3  Stark.  56— Abbott 

An  acknowledgment  by  a  person  that  he  was 
in  partnership  with  another  as  a  trader,  who 
afterwards  became  bankrupt,  is  sufficient  to  con- 
stitute a  trading,  although  no  acts  of  buying  or 
selling  were  proved  to  have  taken  place  during 
the  partnership.  Parker  v.  Barker,  3  Moore, 
336;  1  B.  &  B.  9. 

17.  ptcifion  of  Question  of  Trading. 

Whether  a  man  is  a  trader  within  the  bank- 
rupt laws  is  a  question  of  law,  and  not  of,  fact 
ffankey  v.  Jones,  Cowp.  753. 

A  trading  to  support  a  commission  depends 
not  upon  the  quantity,  but  upon  the  intention ; 
and  it  is  a  question  for  a  jury  whether  there  is 
enough  to  evidence  that  intention.  Ex  parte 
Martians,  1  Rose,  84 :  S.  P.  Potman  v.  Vaughan, 
1  T.  R.  573. 

If  a  man  buys,  and  represents  himself  as  a 
dealer,  and  offers  goods  in  exchange,  it  has  been 
held,  that  it  should  be  left  to  the  jury  to  say 
whether  he  did  hot  buy  to  sell  again.  Milliken 
v.  Brandon,  1  C.  &  P.  380— Abbott 

FV.  Act  op  Bankruptcy. 

1.  Nature  and  Requisites  generally 

Acts  of  Bankruptcy.] — The  following  acts  are 
specified  in  the  statute  as  those  which  amount  to 
acts  of  bankruptcy: — Any  trader  with  intent  to 
defeat,  or  delay  his  creditors,  who  shall  depart  this 
realm;  or,  being  out  of  the  realm,  remain  abroad; 
depart  from  his  dwelling-house,  or  otherwise  absent 
himself;  begin  to  keep  house;  suffer  himself  to  be 
arrested  for  a  debt  not  due;  yield  himself  to  pri- 
son; suffer  himself  to  be  outlawed;  procure  himself 
tobe  arrested; procure  his goods,money, or  chattels 
to  be  attached,  sequestered,  or  taken  in  execution ; 
make,  either  within  this  realm  or  elsewhere,  any 
fraudulent  grant  or  conveyance  of  any  of  hu 


lands,  tenements,  goods  or  chattels,  or  surrender 
of  his  copyholds;  or  gift,  delivery,  or  transfer  of 
his  goods  or  chattels,  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy.    6  Geo.  4,  c  16,  a,  3. 

The  opinion  that  an  act  of  bankruptcy  is  a 
crime  no  longer  prevails.  Cumming  v.  Bailey,  6 
Bing.  371 ;  4  M.  &  P.  36—TindaL 

A  man  cannot  commit  an  act  of  bankruptcy 
by  the  conduct  of  his  agent,  without  his  know- 
ledge. Cotton  v.  James,  M. &.  M. 373 ;  SC& 
P.  505— Tenterden. 

Though  a  commission  of  bankruptcy  is  a  mat. 
ter  of  right,  yet,  where  it  has  been  taken  out  under 
circumstances  of  oppression,  the  court  will  ex- 
amine into  it  strictly,  and,  if  there  should  be  no 
sufficient  act  of  bankruptcy  on  the  proceedings, 
will  not  sustain  it  by  directing  an  inquiry  as  to 
any  other  acts.    J2z  parte  Smith,  1  Rose,  147. 

Must  be  before  Commission  issued.] — A  trader 
must  be  so  before  the  act  of  bankruptcy ;  there- 
fore a  commission  cannot  be  supported  by  an 
act  of  bankruptcy  by  lying  in  prison,  unless  the 
trading  were  before  the  imprisonment  Ex  parte 
Lynch,  1  Mont  453. 

There  must  be  a  valid,  subsisting,  and  complete 
act  of  bankruptcy,  when  the  commission  is  sued 
out;  it  cannot  be  supported  by  relation  toapreoed- 
ingact  of  bankruptcy,  but  which  was  not  complete 
when  the  commission  was  sued  out  Glassington 
v.  Rawlins,  4  Esp.  334 ;  3  East,  407.  And  see 
Oliver  v.  Johnson,  1V.&,1!L  560;  5B.&A.906. 

An  act  subsequent  to  the  striking  of  the  docket, 
but  previous  to  the  sealing  of  the  commission,  is 
sufficient  Ex  parte  Dufrene,  1  Rose,  333;  1  Ves. 
&B.51:  S.  P.  Simpson  v.Sikes,61i/L4iS.2VL 

And  for  this  purpose  a  fraction  of  a  day  is 
admitted,  by  allowing  evidence  that  the  act, 
though  .on  the  some  day,  was  previous  to  the 
issuing,  i.  e/the  awarding  and  sealing  the  com- 
mission.    Wy down's  case,  14  Ves.  jun.  80. 

The  act  having  been  committed  so  recently 
before  the  commission  sued  out,  and  at  sack  a 
distance  from  London  that  no  knowledge  of  it 
could  possibly  have  reached  London  at  the  time 
of  suing,  will  not  invalidate  the  uiiniuissiim 
Hopper  v.  Richmond,  1  Stark.  507— Eilenb- 

A  docket  struck  without  an  act  of  bankruptcy* 
upon  the  belief  by  the  creditor  that  one  had  been 
committed,  will  support  a  commission  upon  a  sub- 
sequent act  Ex  parte  Webster,  3  Glyn  &  J.  253L 

On  an  application  to  supersede  a  commission 
and  issue  another,  the  act  of  bankruptcy  being 
subsequent  to  the  date  of  the  commission,  the  so- 
licitor was  required  to  state  T>y  affidavit  why  he 
took  out  a  commission,  which  he  could  not  sup. 
port;  pending  that,  the  time  having  expired, 
another  creditor  obtained  a  supersedeas*  and  a 
commission,  under  the  apprehension  of  1 
diate  extents;  the  bankruptcy  was 
declared  under  the  first  commission,  upon 
of  bankruptcy  found  previously  to  its  date,  bst 
the  latter  commission  was  preferred.  J£x  parte 
Mavor,  19  Yes.  jun.  539. 

A  commission  may  be  sustained  by  any  act 
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that  can  be  proved  antecedent  to  the  commMon. 
Ex  parte  Duftene,  1  Rose, 333 ;  lVes.&B.51. 

A  bankrupt  cannot  set  up  a  prior  secret  act  of 
bankruptcy  to  invalidate  his  commission,  either 
at  law  or  in  equity.  Rex  v.  Bullock,  2  Leach* 
C  CL  996;  1  Taunt.  71. 

An  act  of  bankruptcy  prior  to  the  one  on  which 
the  commission  is  grounded,  will  not  invalidate 
the  commission,  even  though  it  be  shewn  that 
there  was  a  sufficient  petitioning  creditor's  debt 
existing  at  the  time  of  such  prior  act 'of  bank- 
ruptcy, whereon  a  better  commission  might  have 
been  sued  out  Donovan  v.  Duff,  9  East,  21 ; 
&  C.  nom.  Kennett  v.  Duff,  2  Smith,  44.  But  $ee 
Doe  d.  Hunter  v.  Boulcot,  2  Esp.595;  Parkerv. 
Msmnng,  3  Esp.  597 ;  Miles  v.  Rawlins,  4  Esp. 
194. 
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circumstances  here,  may  be  sufficient  evidence 
of  such  act    Ex  parte  Hague,  1  Rose,  150. 


It  is  not  to  be  presumed  that  a  petitioning  ere- 
ditor  had  notice  of  an  act  of  bankruptcy  prior  to 
the  debt,  although  the  fact  appear  on  the  face  of 
the  depositions.  Thaekrah  v.  Wooa\  3  Stark.  141 
—Abbott 

After  Party  has  ceased  to  trade,] — The  act  of 
bankruptcy  may  be  committed  after  the  trading 
has  ceased.  Doe  d.  Barnard  v.  Lawrence,  2  C, 
&  P.  134— Abbott  S.  P.  Ex  parte  Bamford, 
15  Ves.  jun.  449. 

So  that  it  is  during  the  existence  of  a  petition- 
ing creditor's  debt,  contracted  while  in  trade. 
Ex  parte  Dewdney,  15  Ves.  jun.  495 :  &  P.  Ex 
parte  Bourne,  16  Yes.  jun.  145. 

A,  not  a  trader,  was  indebted  to  B.  to  the 
amount  of  100/.,  and  afterwards  became  a  trader. 
After  A.  had  ceased  to  be  a  trader  (the  debt  to 
B.  still  existing),  he  committed  an  act  of  bank- 
ruptcy :— -Held,  that  a  commission  might  be  sup- 
ported upon  B.'s  debt  BaiUiev.Orant,2M.Sc 
Scott,  193;  9Bing.  121. 


Operation  of  Statute.] — A  commission  issued 
after  the  1st  September,  1825,  when  the  6  Geo. 
4,  e*  16,  took  effect,  will  not  be  supported  by 
proof  of  an  act  of  bankruptcy  committed  before 
the  passing  of  that  act  Hewson  v.  Heard,  9  B. 
A  C.  7*4,  n.:  2  M.  &  R.  586:  8.  P.  Palmer  v. 
Moore,  9R&C.  754,  n.;  Maggs  v.  Hunt,  12 
Moore,  357.  And  §ee  Suttees  v.  Ellison,  9  B.  &. 
C.  750 ;  2  M.  &,  R.  586 ;  Ex  parte  Batten,  1  Mont 
ec  Mac.  287;  Worth  v.  Budd,  2  B.&  AdoL  172; 
&  O.  not  &.P.  1  Dowl.  P.  C.  328. 

Where  *  trader  committed  an  act  of  bank- 
ruptcy, upon  which  a.  commission  might  have  is- 
sued under  the  statutes  then  in  force,  but  which 
were  repealed,  and  the  repealing  statute  was  re- 
pealed, it  was  held  sufficient  to  support  a  com- 
miesion.  issued  after  the  repeal  of  the  repealing 
statute.    Phillips  v.  Hopwood,  10  B.  &  a  3a 

Where  committed.]— -The  act  of  bankruptcy 
must  be  committed  within  England  or  Wales. 
Ex  parte  Smith,  Cowp.  402.  And  see  Inglis  v. 
Grant,  5T.R.  530. 

Though  the  act  must  be  committed  in  this 
country,  yet  a  letter  from  a  trader  who  has  gone 
abroad  in  the  course  of  his  trade,  connected  with 


S.  Departing  the  Realm. 

If  a  trader,  whose  house  of  trade  is  in  Ireland, 
comes  to  England  on  business,  and  again  quits 
this  country  to  avoid  an  arrest  it  is  a  departing 
the  realm  with  intent  to  delay  his  creditors,  suf- 
ficient to  constitute  an  act  of  bankruptcy.  Wil- 
liams v.  Nunn,  1  Taunt  270 ;  1  Camp.  152. 

A  trader  who  leaves  England,  and  proceeds  to 
Ireland,  where  he  carries  on  trade  with  an  honest 
intention,  compatible  with  trade,  does  not  thereby 
commit  an  act  of  bankruptcy.  Windham  v.  Pa- 
tsrson,  2  Rose,  466;  1  Stark.  144, 

If  the  necessary  consequence  of  a  trader's  de- 
parting the  realm  is  that  his  creditors  must  be 
delayed,  be  thereby  commits  an  act  of  bankruptcy. 
Ramshottom  v.  Lewis,  1  Camp.  1279 — Ellenh. 

But  a  trader  has  a  right  to  go  abroad  to  look 

after  his  concerns,  though  his  creditors  may  be 

thereby  delayed,  and  it  is  no  act  of  bankruptcy. 

Warner  v.  Airier,  Holt  175— Gibbs.  S.  P.  Ex 

parte  Mutrie,  5  Ves.  jun.  574. 

A  commission  cannot  be  sustained  by  residence 
abroad,  where'  the  departure  Was  for  a  fair  and 
proper  purpose,  and  not  with  a  view  of  defraud- 
ing creditors.    Id, 

But  otherwise,  if  an  apprehension  of  arrest  be 
coupled  with  a  justifiable  motive.    Id. 

Departure  from  the  realm, with  a  consequential 
delay  of  a  creditor,  is  not  an  act  of  bankruptcy, 
without  proof  or  necessary  inference  of  an  inten- 
tion to  delay  at  the  instant  of  departure.  Ex  parte 
Oeborne,  2  Ves.  &  B.  177;  1  Rose,  387. 

Pressure  of  debts,  though  strong,  is  not  con- 
clusive evidence  of  an  intention  to  delay  cre- 
ditors.   Id. 

Where  a  trader  appointed  to  meet  A.  respect- 
ing some  accounts  in  which  B.  was  interested, 
and  failed  to  do  so,  but  left  this  country  for  France, 
leaving  a  letter  for  B^  in  which  he  stated  that  he 
should  be  back  in  ten  days,  and  in  the  mean  time 
would  make  proposals  to  the  creditors ;  and  on 
the  following  day  he  wrote  another  letter  to  B. 
from  Calais,  stating  that  the  account  current  be* 
tween  them  might  be  speedily  settled;  and  a 
month  afterwarqs  he  wrote  another  letter  from 
Paris,  stating  that  ho  was  under  the  necessity  of 
remaining  in  France : — Held,  that  the  departing 
the  realm  and  absence  abroad,  being  a  continuous 
aet,  these  letters  were  admissible  in  evidence,  and 
sufficient  to  establish  an  act  of  bankruptcy,  by 
shewing  the  intent  with  which  such  trader  de- 
parted. Rawsonv.  Haigh,  9  Moore,  217;  2  Bing. 
99;  1C.  &P.  77.  And  see  Bateman  v. BaUeu, 
5T.R.  512. 


3.  Departing  from  Dwelling-house. 

What  a  Departure,] — A  departure  with  an  in- 
tent to  delay  is  an  act  of  bankruptcy,  though  no 
creditor  be  thereby  in  fact  delayed.  Robertson  v. 
IAddeU,  9  East,  487;  3  Smith,  347:  &  P.  Wil- 
liams v.  ivtmn,  1  Taunt  270;  1  Camp.  152. 

It  is  not  alone  sufficient  that  a  creditor  should 
be  thereby  delayed,  but  the  departure  most  also 
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have  been  with  that  intent  Fouler  v.  Padgett 
7T.B.508:  S.  P.  Aldridge  y.  Ireland,  I  TuonL 
273,  n^  3  Dougl.  397;  Ex  parte  Osborne,  1  Rose, 
387;  1  Ves.  &B.  177. 

•  It  is  not  sufficient  that  a  sheriff's  officer  who 
comes  to  levy  a  fi.  fa.  on  the  trader's  effects  is 
refused  admittance  after  the  trader  has  left  his 
house.  Barnard  v,  Vaughan,  6  T.  Jt  149.  And 
eee  Schooling  v.  Lee,  3  Stark.  149. 

A.  collosively  assigns  his  house  in  town,  stock, 
cVc.  to  B.,  and  retires  to  Paddington.  B.  takes 
possession,  and  carries  on  the  business,  conceal* 
ing  A:'s  residence  from  his  creditors.  Three 
months  afterwards  a  commission  issues  against 
A*,  under  which  the  assignees  take  possession  of 
the  house,  Ate.  as  being  still  the  property  of  A. 
In  an  action  of  trespass  by  B.  against  the  as- 
signees, held,  that  there  was  evidence  to  go  to 
the  jury  of  A/s  having  committed  an  act  of  bank- 
ruptcy, by  departing  from  his  dwelling-house,  or 
otherwise  absenting  himself.  Young  v.  Wright, 
2  Marsh.  233;  6  Taunt  540. 

The  act  of  bankruptcy,  by  leaving  his  house  to 
avoid,  a  creditor,  without  collusion,  is  complete 
the  instant  of  his  departure ;  and  therefore  not 
affected  by  a  subsequent  residence  with  the  peti- 
tioning creditor.  Ex  parte  Gardner,  1  Ves.  & 
B.  45 ;  1  Rose,  377. 

Cause  of  Departure.}— Leaving  his  house  to 
avoid  his  creditors  is  a  sufficient  act  of  bank- 
ruptcy, though  no  creditor  called  in  his  absence. 
Hammond  v.  Hicks,  5  Esp.  139 — Mansfield :  S. 
P.  WydmmCs  case,  14  Ves.  jun.  66. 

Rule  for  setting  aside  the  verdict  discharged. 

A  departure  to  avoid  an  arrest  is  an  act  of  bank- 
ruptcy.   Warner  v.  Barber,  Holt,  175— Gtbbs. 

Though  under  the  impression  of  a  groundless 
apprehension.  Ex  parte  Bamford-,  15  Ves.  iun. 
447:  &  P.Newman  v.  Stretch,  M.  &  M.  338. 

It  is  an  act  of  bankruptcy  where  the  trader  ab- 
sented himself  from  his  house,  where  his  creditors 
were,  to  avoid  irritation  and  harsh  language. 
Vincent  v.  Prater,  4  Taunt  603;  2  Rose,  275. 

And  where  a  trader  departs  from  his  dwelling- 
bouse  on  account  of  domestic  dissensions,  if  he 
mokes  no  arrangements  for  carrying  on  his  busi- 
ness in  his  absence,  and  he  foresees  that,  as  a 
necessary  conseouence,  his  establishment  must 
be  broken  up,  and  his  creditors  must  be  delayed, 
which  events  accordingly  happen,  he  thereby 
commits  an  act  of  bankruptcy,  tfolroyd  v.  White- 
head, 3  Camp.  530;  2 Rose,  145 :  &  C.  notS.P. 

1  Marsh.  128 ;  5  Taunt  444. 

Semble,  that  in  order  to  constitute  an  act  of 
bankruptcy  by  departing  from  the  dwelling-house, 
the  departure  must  be  with  an  absolute  intent  to 
delay  creditors.  If  it  be  only  with  intent  to  de- 
lay creditors  in  case  a  particular  event  occurs, 
and  that  event  does  not  occur,  it  is  not  an  act  of 
bankruptcy.    Fisher  v.  Boucher,  10  B.  ot  C.  705. 

7\me  of  Absence.]— The  length  of  absence  is 
immaterial,  as  the  act  of  bankruptcy  is  complete 
at  the  time  of  departure.    Holroyd  v.  Otcynne, 

2  Taunt  176;  1  Rose,  113. 


A  trader,  having  a  counting-house  in  town, 
and"  a  dwelling-house  in  the  country,  left  the 
former,  (to  which  he  never  returned),  taking  his 
books  with  him,  and  slept  at  his  dwelling-house 
a  few  nights,  when  he  finally  left  that  also:— 
Held,  that  having  quitted  his  counting-house 
without  the '  animus  revertendi,  he  began  to  ab- 
sent himself  from  that  day,  within  the  meaning 
of  the  13  Eliz-  c  7,  s.  1,  and  thereby  committed 
an  act  of  bankruptcy.  Judine  v.  Da  Cossen,  1 
N.  R.  234. 

What  JhoeUing-house.] — A  trader  who  has  no 
settled  house  or  counting-house,  but  takes  up  a 
temporary  abode  at  a  public-house  in  the  place 
to  which  his  business  carries  him,  commits  an 
act  of  bankruptcy  by  departing  from  such  public- 
house  with,  intent  to  delay  his  creditors.  Ihlroyd 
v.Gwynne,  2  Taunt  176;  1  Rose,  113. 

Where  there  were  two  partners,  one  of  whom 
resided  in  Manchester  and  the  other  in  London, 
and  the  London  partner  having  left  his  own  home 
without  intent  to  delay  his  creditors,  and  having 
been  a  few  days  on  a  visit  at  Manchester,  both  of 
them  left  the  house  of  business  there  to  avoid  an 
arrest,  at  the  same  time  carrying  their  books  of 
account  along  with  them ; — Held,  that  they  both 
thereby  committed  an  act  of  bankruptcy.  Spencer 
v.  Billing,  3  Camp.  314;  1  Rose,  362— EDenb. 

Proof  of  Intention.}-— A  declaration  by  a  bank- 
rupt of  his  motives  for  absenting  himself  from 
his  home,  made  at.  the  time,  is  evidence  in  an 
action  by  the  assignees  against  a  creditor  of  the 
bankrupt  in  order  to  prove  the  act  of  bankruptcy. 
Bateman  v.  Bailey,  5  T.  R.  512. 

But  the  declarations  of  a  trader,  made  shortly 
after  an  absence,  are  not  admissible  to  prove  such 
absence  an  act  of  bankruptcy.  Lees  v.  Morton, 
1  M.  &  Rob,  210— Parke. 

The  declaration  of  a  bankrupt  on  his  return, 
that  he  had  absented  himself  to  avoid  a  writ 
against  him,  is  sufficient  evidence  of  an  act  of 
bankruptcy,  without  any  other  proof  of  the  exist- 
ence of  the  writ,  or  of  the  debt  on  which  it  was 
founded,  or  of  the  creditor  of  the  bankrupt  JVias- 
man  v.  Stretch,  M.  &  M.  338— Parke. 

Where  the  act  of  bankruptcy  is  the  absconding 
to  avoid  being  arrested,  general  proof  of  his  as 
absconding  is  sufficient,  without  shewing  any 
writs  to  have  actually  issued.  Wilson  v.  Jlfer- 
man,  1  Esp.  334 — Kenyan. 

Quffire,  whether  a  letter  written  by  a  bankrupt, 
within  a  few  days  after  the  supposed  act  of  bank- 
ruptcy, is  admissible  in  evidence t  Sandtimm 
v.  Laforest,  1  C.  &  P.  46— Burroogh. 

But  it  seems  that  a  letter,  written  by  a  bankrupt 
shortly  after  his  absenting  himself  from  his  home, 
is  evidence  to  shew  his  motive  in  going,  but  not 
to  prove  the  fact  of  his  absence.  Rawmom  r. 
Hatgh,  9  Moore,  217;  2  Bing.  99;  1  Cot  P.  77. 

Letters  bearing  post-marks  before  the  act  of 
bankruptcy,  and  round  in  the  alleged  bmnkroprt 
possession  after  it,  containing  statements  of  mat- 
ters material  to  the  act  of  barikru] 
|  sible,withoutcalling  the  writer  as  evk 
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the  alleged  bankrupt,  to  shew  that  he  received 
intimation  of  these  facts,  though  not  to  prove 
their  troth.  Cotton  v.  James,  At  &,  M,  273;  3 
C.  &  P.  505— Tenterden. 

Where  a  trader,  at  the  suggestion  of  his  attor- 
ney, called  a  meeting  of  his  creditors,  to  be  held 
at  a  given  time  and  place,  and  on  the  morning  of 
that  day  went  to  the  attorney's  office,  and  inquired 
of  him  whether  he  could  safely  attend  the  meet- 
ing without  being  arrested  for  debt;  the  attor- 
ney having  advised  him  to  remain  at  the  office, 
until  it  was  ascertained  whether  the  creditors 
would  engage  to  give  him  a  safe  conduct;  the 
trader  remained  at  the  office  accordingly,  for  up- 
wards of  two  hours,  to  avoid  being  arrested  by. 
some  or  one  of  his  creditors,  until  after  the  attorney 
had  attended  af  and  returned"  from  the  meeting^ — 
Held,  that  what  passed  between  the  attorney  and 
the  trader  was  admissible  in  evidence,  upon  an 
issue  whether  the  latter  had  committed  an  act  of 
bankruptcy  on  that  occasion.  Bramwell  v.  Lu- 
cas, 4  D.&  R.  367;  2  B.  &,  C.  745. 

Depositions  taken  before  commissioners  of 
bankrupt,  suiting  that  a  trader  promised  to  meet 
one  of  his  creditors  at  the  office  of  his  solicitors, 
in  order  to  give  him  security  for  a  debt,  but  that 
he  did  not  attend  the  appointment,  but  altogether 
absented  himself,  are  not  of  themselves  sufficient 
evidence  of  the  commission  of  an  act  of  bank- 
ruptcy under  the  statute  49  Geo.  3,  o.  121,  s.  10, 
as  it  was  not  stated  that  he  absented  himself 
with  an  intent  to  delay  such  creditor.  ToUman 
v.  Jones,  9  Moore,  24;  &  C.  nom.  Tucker  v. 
Jones,  2  Bing.  2. 

The  deposition  of  the  witness  should  state  an 
intention,  or  circumstances  from  which  the  court 
will  necessarily  infer  it:  the  departure  of  a  van 
under  embarrassed  circumstances  is  strong,  but 
not  conclusive  evidence  of  intention.  Ex  parte 
Osborne,  2  Ves.  &  B.  177;  1  Rose,  387. 

Whether  a  departing  the  dwelling-house  be 
accompanied  with  an  intent  to  delay  a  creditor, 
is  a  question  of  fact  for  a  jury  to  decide  upon  all 
the  circumstances.  Aldriige  v.  Ireland,  1  Taunt 
273,  n.;  &  C.  not  &  P.  3  JJougl.  397. 


4  Otherwise  absenting-  himself, 

(a)  From  what  Place. 

The  words  in  stat  6  Geo.  4,  c  16,  s.  3,  are, 
M  or  otherwise  to  absent  himself,1  which  are  the 
name  as  were  used  in  the  previous  statutes,  13  Eliz. 
c  7,  and  1  Jac  1,  c  15 ;  which,  it  has  been  held, 
are  not  confined  to  an  absenting  from  the  dweU- 
ingJwuse,  or  any  particular  place. 

Therefore,  a  trader's  absenting  himself  from 
may  place,  with  intent  to  delay  a  creditor,  is  an 
act  of  bankruptcy;  and  it  is  immaterial  whether 
a  creditor  be  actually  delayed  or  not  Hallen  v. 
Homer,  1  C.  &  P.  106— Park:  S.  P.  Cambridge 
v.  Alderson,  1  C.  &  P.  213;  Curteis  v.  Willes,  6 
D.  &,  R.  224;  R.  &,  M.  58;  1  C.  &  P.  211. 

Absenting,  unless  from  the  place  of  abode  or 
of  business,  or  to  avoid  a  creditor,  is  not  an  act 
of  bankruptcy,  Bernasconi  v.  Farebrother,  10 
KJtG.549. 


Where  a  man  in  the  habit  of  frequenting  the 
Exchange  to  collect  news,  left  it  at  the  sight  of 
a  creditor,  desiring  a  friend  to  say  he  was  not 
there,  it  was  held  an  act  of  bankruptcy.  Gim- 
mingham  v.  Laing,  2  Marsh.  236;  6  Taunt 
532;  2  Rose,  472. 

If  a  trader,  fearful  that  he  may  receive  an  un- 
pleasant letter  from  a  creditor, -quit  his  house, 
and  desire  the  letter  to  be  forwarded  to  him  at  a 
turnpike ;  and  if  the  letter  was  unfavourable,  it 
was  not  his  intention  to  return;  but,  if  favour- 
able, it  was  his  intention  to  proceed  on  his  regu- 
lar business;  and  the  letter  which  is  favourable 
is  forwarded,  and  he  proceed  on  his  regular  busi- 
ness, it  is  not  an  act  of  bankruptcy.  Fisher  v. 
Boucher,  10  B.  &  C.  705. 

(6)  What  an  Absenting. 

A  trader,  who  is  not  denied  to  his  creditors 
calling  for  money,  but  who  sees  them,  and  pre- 
tends to  go  out  to  get  money,  and  does  not  re- 
turn, nor  endeavour  to  get  the  money,  making  it 
only  a  pretext,  commits  an  act  of  bankruptcy. 
Bigg  v.  Spooner,  2  Esp.  651 — Kenyon. 

A  creditor  called  upon  a  bankrupt  by  appoint- 
ment The  bankrupt  left  the,  room  and  did  not 
return,  and  his  wife  told  the  creditor  he  had  gone 
out: — Held,  that  this  was  sufficient  evidence  to 
warrant  the  jury  in  inferring  that  the  bankrupt 
left  the  house  for  the  purpose  of  avoiding  his  cre- 
ditor.   Charrington  v.  Brown,  11  Moore,  341. 

A  trader  left  a  message  at  his  house  for  a  cre- 
ditor, who  had  in  his  absence  called  for  a  debt, 
that  he  could  spare  no  money,  and  would  not  pay 
him  that  day,  and  would  go  out  of  the  way  and 
stay  till  dinner  time: — Held,  that  it  was  for  the 
jury  to  consider,  whether  he  absented  himself  to 
delay  the  creditor;  and  this  evidence  warranted 
their  conclusion  that  he  did  not  Vincent  v.  Pra- 
ter, 4  Taunt  603;  2  Rose,  275. 

Where  a  trader  went  to  his  neighbour,  and  told 
him  that  he  expected  to  be  arrested,  and,  while  he 
remained  there,  was  informed  that  a  sheriffs  of- 
ficer was  going  towards  his  house,  upon  which  he 
concealed  himself  in  the  back  room,  and  desired 
his  neighbour  to  watch ;  and  when  told  that  the 
officer  had  gone  past  his  house,  and  had  left  the 
street,  immediately  returned  home: — Held,  that 
this  was  an  act  of  bankruptcy,  within  the  words, 
**  otherwise  absenting  himself,  to  the  intent  to 
delay  creditors,"  although  it  appeared  not  only 
that  no  creditor  was  delayed,  but  that  none  could 
possibly  be  delayed.  Chenoweth  v.  Hay,  lM.dc 
&  676;  S.  C.  nom.  Chenoweth  v.  Jfeyfey,2  Rose, 
137.  And  see  Young  v.  Wright,  2  Marsh.  233; 
6  Taunt  540. 

A  trader  being  informed  by  the  attorney  of 
the  petitioning  creditor,  that  he  had  delivered  a 
warrant  to  arrest  him  to  a  sheriffs  officer,  who 
was  seeking  him  for  the  purpose  of  executing  it, 
was  advised  by  the  same  attorney  to  repair  to  his 
office,  to  avoid  the  publicity  of  being  arrested  in 
the  street,  which  he  did,  and  remained  there  a 
considerable  time: — Held,  that  he  had  not  com- 
mitted an  act  of  bankruptcy  within  the  meaning 
of  the  statutes.    Mill*  v.  Elton,  3  Price,  142. 
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Where  a  trader,  at  the  suggestion  of  his  attor- 1  pay  a  debt  is  not  an  act  of  bankruptcy.    Lea  w. 
Bey,  called  a  meeting  of  his  creditors,  to  be  held  |  Marion,  1M.&  Rob.  210— Parke, 
at  a  given  time  and  place,  and  on  the  morning  of 


that  day  went  to  the  attorney's  office,  and  mquir 
ed^of  him,  whether  he  could  safely  attend  the 
meeting  without  being  arrested  for  debt;  the  at- 
torney having  advised  him  to  remain  at  the  of- 
fice, until  it  was  ascertained  whether  the  credi- 
tors would  engage  to  give  him  a  safe  conduct; 
the  trader  remained  at  the  office  accordingly  for 
upwards  of  two  hours*  to  avoid  being  arrested  by 
some  or  one  of  his  creditors,  until  after,  the  attor- 
ney bad  attended  at  and  returned  from  the  meet- 
ing:— Held*  that  he  had  committed  an  act  of 
bankruptcy  on  that  occasion.  BramweU  v.  Lu- 
cas, 4  D.  4,  R.  367;  2  B.  &  C.  745. 

Where  a  trader,  on  being  arrested,  was  liber- 
ated on  his  undertaking  to  execute  a  bail-bond : 
— Held,  that  the  omission  to  attend  to  execute  the 
bail-bond  did  not  amount  to  an  act  of  bankrupt- 
cy.   Schooling  v.  Lee,  3  Stark.  149— Abbott. 

Where  a  trader,  upon  being  arrested,  escaped 
from  the  officer,  and  fled  into  the  house  of  an- 
other, and  was  pursued  by  the  officer,  and  inquir- 
ed for  at  the  house,  but  was  denied,  and  the  door 
kept  fast,  and,  whilst  he  remained  there,  declared 
that  he  did  it  for  fear  of  other  creditors;  and 
when  it  was  dark,  returned  home  to  his  own 
house,  and  gave  directions  to  deny  him  to  any  one 
who  called,  and  continued  nearly  a  month  in  his 
bed-chamber: — Held,  that  this  constituted  an  act 
of  bankruptcy,  under  the  words  "otherwise  ab- 
senting himself."  Bayly  v.  Schqfiela\  1  M.  &  S. 
338;  2  Rose,  100. 

A  trader  abstaining  from  going  to  a  particular 
place  through  the  apprehension  of  process  (whe- 
ther such  apprehension  be  well-founded  or  not), 
thereby  M  absents  himself  with  intent  to  delay  his 
creditors,"  and  commits  an  act  of  bankruptcy. 
Baboon  v.RoUs, 2 M.  &,  Scott,  786;  9  Bing.  648. 

If  bankers  close  the  doors  and  windows  of  the 
bank,  it  seems  to  be  an  act  of  bankruptcy  by  ab- 
senting.' Camming  v.  Bailey,  6  Bing.  363 ;  4  M. 
&  P.  36. 

One  of  three  partners,  bankers,  left  his  house 
at  Bath,  and  went  to  London  to  raise  funds;  and 
having  failed  in  his  efforts  to  do  so,  he  remained 
there  three  days: — Held,  that  the  jury  were 
warranted  in  finding  that  he  absented  himself 
with  an  intent  to  delay  his  creditors.    Id. 

Where  a  trader  at  B.  left  her  dwelling-house 
and  went  to  London,  for  the  purpose  of  persuad*- 
ing  a'  creditor  to  withdraw  his  execution,  and  left 
word  of  the  place  to  which  she  had  gone,  but,  fail- 
ing to  procure  the  withdrawing  of  the  execution, 
did  not  return  to  her  dwelling-house: — Held, 
thai  this  was  no  act  of  bankruptcy.  Aldridge  v. 
Ireland,  3  Doug].  397;  1  Taunt  273,  n. 

The  mere  failure  to  keep  an  appointment  made 
with  a  creditor  is  not  an  act  of  bankruptcy.  Key 
v.  Shaw,X  M.  &  Scott,  462;  8  Bing.  320;  S.  f\ 
Ihleman  v.  Jones,  9  Moore,  24;  &  C.  nom. 
Tucker  v.  Jones,  2  Brng.  2.     - 

So,  it  would  seem  that  a  breach  of  an  appoint- 
ment by  a  trader  to  call  at  his  creditor's  house  to 


A  debtor  appointing  a  time  and  place  where  he 
might  meet  and  pay  his  creditors,  and  foiling  to 
keep  the  appointment,  must  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  have  as- 
sented himself  with  the  intent  to  delay  his  credi- 
tors, and  thereby  commits  an  act  of  bankruptcy; 
and,  in  an  action  by  a  bankrupt  against  his  assig- 
nees to  try  the  validity  of  the  commission,  the 
plaintiff  must  give  evidence  to  rebut  the  presump- 
tion, or  he  cannot  maintain  his  action.  Widger 
v. Browning,  9  D.&R.306:  &  C.  not&F.SC. 
&  P.  523;  M»  &  M.  27. 

Where  a  man,  in  the  habit  of  attending  the 
Royal  Exchange,  broke  an  appointment  he  had 
made  with  a  creditor  to  meet  him  there;  or, 
(being  the  proprietor  of  a  theatre),  retired  behind 
the  scenes  to  avoid  a  sheriff's  officer,  at  the  same 
time  giving  orders  to  be  denied  to  him: — Held, 
that  each  of  these  was  an  act  of  bankruptcy. 
Gimmingham  v.  Laing,  2  Marsh.  236;  6  Taunt. 
532 ;  2  Rose,  472. 

5.  Beginning  to  keep  Howe* 

(a)  What  a  JDtnial. 

Order  to  deny,  and  Denial}— A  general  order 
to  be  denied  to  all  comers,  and  a  denial  accord- 
ingly to  some  one  m  particular,  is  sufficient  to 
constitute  an  act  of  bankruptcy.  IJoyd  v.  Heath- 
cote,  5  Moore,  129;  2B.&B.388:  &P.M*ek~ 
law  v.  May%  1  Taunt  479. 

Bat  an  order  to  deny,  without  an  actual  denial, 
is  not  sufficient  Fisher  v.  Bencher,  10  B.  at,  C 
705:  S.P.  Wydowvto  coot,  14  Ves.  jun.  86. 

Where  a  trader,  being  under  apprehension  at 
arrest,  gave  directions  to  his  servant  to  deny  him 
in  case  A.,  a  sheriff's  officer,  called ;— Held,  thai 
the  sheriff  *s  officer  not  having  called,  this  of  it- 
self was  not  any  evidence  of  a  beginning  to  keep 
house.    Id. 

A  denial,  without  any  previous  order  to  do  so, 
is  not  an  act  of  bankruptcy,  although  the  trader 
subsequently  approves  of  it  Ex  parte  Footer,  1 
Rose,  50;  17  Ves.  jun.  414. 

A  denial,  with  subsequent  approbation,  but  the 
time  not  ascertained  nor  connected  with  the  pre- 
vious direction  ten  months  before  the  commis- 
sion, is  not  a  sufficient  act  of  bankruptcy.     Id. 

Where  the  order  to  be  denied  is  on  one  day, 
and  the  denial  on  another,  the  act  of  bankruptcy 
is  on  the  latter  day.  Hawkes  v.  Sands,  3  DottgL 
429. 

If  a  trader  hear  himself  denied  to  a  creditor  by 
one  pf  his  family,  and  he  do  not  come  forward, 
and  his  remaining  quiescent  is  from  an  intention 
to  delay  the  creditor,  it  is  an  act  of  bankruptcy, 
though  he  has  given  no  directions  to  be  denied. 
Smith  v.  Moon,  M.  &  M.  458— TindaL 

Rule  for  new  trial  refused.    Id. 

Two  traders  in  partnership  left  their  shop,  and 
told  their  shopman  that  they  were  going  out  to 
endeavour  to  get  some  bilk  of  exchange  discount- 
ed, and  directed  him  to  say  that  they  were  not  in 
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the  way;  or  to  make  tome  excuse  for  them  in  care 
a  creditor  should  call.  On  thai  and  the  follow- 
ing day,  a  creditor  called,  when  they  were  both 
at  home,  and  desired  to  see  either  the  ope  or  the 
other  of  them :  when  the  shopman  denied  them 
without  being  authorised  by  them  so  to  do: — 
Held,  that  the  jury  were  warranted  in  conclud- 
ing that  they  absented  themselves  with  an  intent 
to  delay  their  creditors.  Capper  v.  Desanges,  3 
Moore,  4 :  S.  C.  nom.  Deffle  y>  Desanges,  8 
Taunt  671. 

Order  to  deny,  and  Retirement.] — An  order  to 
deny,  with  any  act  done,  as  retiring  to  an  unu- 
sual part  of  the  house,  is  an  act  of  bankruptcy. 
Fisher  v.  Boucher,  10  B.  &  C.  705. 

And  if4  a  trader  withdraws  from  one  part  of  his 
hoosev  where  he  had  before  usually  sat,  and 
Where  there  was. free  access  to  him,  to  *  more 
retired  part  of  it,  to  avoid  personal  application 
for  money,  by  means  whereof  his'  creditors  are 
prevented  from  importuning.  hjra ;  this  will  be 
an  act  of  bankruptcy.  Dudley  v.  Vaughan,  1 
Camp.  271 ;  9  East,  491  Cv— Ellenborough. 

A  trader,  having  been  denied  to  a  creditor  who 
called  for  money,  was,  after  a  little  time,  seen 
peeping  over  his  wife's  shoulder.  Upon  another 
occasion,  seeing  a  creditor  coming,  he  retired  be- 
hind a  partition  at  the  back  of  his  shop,  and  his 
wife  coming  forward,  said  he  was  not  at  home : — 
Held,  that  a  jury  were  properly  directed  to  con- 
sider whether  the  trader  "  had  kept  his  house ; 
had  wilfully  secluded  himself;  that  is,  had  with- 
drawn himself  from  a  part  of  the  house  where  he 
was  likely  to  meet  a  creditor,  to  a  more  retired 
pari."    JLryv.Stow,8Bing.320i  8M.&Scott, 

Where  an  aged  member  of  a  banking  firm  was 
arrested  on  the  30th  May,  at  his  private  dwell- 
ing,  distant  several  miles  from  the  house  of  busi- 
ness, for  a  partnership  debt;  and  after  the  she- 
riffs officer  was  prevailed  upon  to  withdraw, 
upoo  a  promise  of  his  executing  a  bail-bond  when 
required,  he  reproached  his  servants  for  letting 
such  persons  into  his  house,  and  ordered  them  not 
to  let  any  person  into  the  house  they  did  not 
know,  stating  that  he  was  afraid  of  being  arrested 
again:  on  the  morning  of  the  31st,  the  servants 
cod  not  open  the  door  without  ascertaining  from 
the  windows  what  persons  required  admission, 
and  the  outer  gate  of  the  house  was  kept  locked ; 
and  it  further  appeared  that  on  that  day  he  re- 
moved from  one  apartment  of  the  house  to  ano- 
ther, Jo  avoid  being-  seen  by  a  person  who  called, 
whom  he  supposed-to  be  a  creditor : — Held,  (hat 
he  committed  an  act  of  bankruptcy  on  the  21st 
May,  though  no  creditor  was  actually  denied: 
Harvey  v.  Ramsbutom,  2  D.  <fe  R.  142;  1  B.  & 
C.55. 

Denial  by  shutting  up  Door;] — An  act  of 
bankruptcy  by  beginning  to  keep  house,  may  be 
fay  closing  the  doors,  without  change  of  place  or 
denial  to  creditors.  Cunnaing  v.  SaUeu,  6  Bing. 
363;  4M.SlF.36. 

IF  bankers  close  the  doors  and  windows  of  the 
bank,  and  their  customers  cannot  obtain  admis- 


sion, and  the  jury  find  that  they  are  so  closed. to 
exclude  the  customers,  and  the  bankers  remain 
within,  it  is  an  act  of  bankruptcy  by  beginning 
to  keep  house.    Id. 

Although  neither  of  the  partners  lived  in  the 
banking-house.    Id. 

Overruling  a  previous  case,  in  which  it  was 
held,  that  shutting  up  a  banker's  shop  was  not 
an  act  of  bankruptcy  by  a  partner  residing  in  ano- 
ther place.    1$x  j/arte  Mavor,  19  Ves.  jun.  543. 

Where  one  of  several  partners  in  a  bank,  who 
resided  at  the  place  of  business,  and  was  the  only 
partner  who  transacted  the  business,  (the  others 
residing  at  a  distance,)  shut  up  the  banking- 
house,  and  absented  himself  from  it  and  stopped 
payment :— 'Held,  that  this  was  not  evidence  of 
a  joint  act  of  bankruptcy  by  all  three.  Mills  v. 
Bennett,  3  M.  and  S.  556;  2  Rose,  269. 

Denial  at  unseasonable  Times. }~-\i  is  hot  an 
act  of  bankruptcy  for  a  debtor  to  cause  himself 
to  be  denied  to  a  creditor  calling  by  the  debtor's 
appointment  for  payment  on  a  Sunday.  Ex 
parte  Preston,  3  Rose,  21 ;  3  Ves.  &  ft  311. 

So,  a  denial  at  a  late  hour,  after  retirement  to 
rest,  is  not  an  act  of  bankruptcy.  Hughes  v. 
Oilman,  10  Moore,  480;  2  C.  L  Fi  32. 

If  a  trader  is  denied  to  a  clerk  of  a  creditor,  at 
his  shop,  it  appearing  by  the  evidence  that  the 
shop  was  shut  up  for  the,evening,.but  at  an  ear- 
lier hour  than  usual;  it  is  proper  to  be  left  to  the 
jury  to  say,  whether  the  bankrupt  had  himself 
denied,  to  delay  his  creditor,. or  whether  it. was 
because  the  clerk  called  at  an  unseasonable  hour. 

An  order  given  to  the  servants  of  a  trader  to 
deny  him,  on  the  ground  of  being  busy,  is  suffi- 
cient to  constitute  an  act  of  bankruptcy.  Staf- 
ford v.  Clarke,  1  C.  &  P.  27— Burrough. 

But  if  a  trader  direc^his  servant,  u  that  if  any 
one  should  come  whilst  he  was  at  dinner,  or  en- 
gaged in  business,  she  should  deny  him :" — Held, 
thatjrach  instructions  did  not  amount  to  a  direc- 
tion for  a  general  denial ;  and,  therefore,  although 
a  creditor  called,  and  was>denied,  it  was  no  act  of 
bankruptcy.  Sheut*.  Thomson,  Holt,  159— Gibbs. 

Nor,  in.  a  similar  case,  where  the  trader  knew 
of  the  coming  of  a  particular  creditor.    Smith  y.  ■ 
Currie,  3  Camp'.  349 ;  1  Rose,  364— EHenb. 

Where  a  trader  ordered  his  servant  to  say,  if 
any  creditors  called,  that  he  was  not  at  home,  and 
he  was  accordingly  denied,  but  was  in  bed  ill  at 
the  time :— Held,  that  it  was  properly  left  to  the 
jury,  whether  this  was  a  beginning  to  keep  house 
with  an  intent  to  commit  an  act  of  bankruptcy ; 
and  that  they  were  warranted  in  finding  that  it 
was.    Lazarus  v.  Waiihman,  5  Moore,  3X3. 

Intent  of  Denial.] — It  is  not  essential  that  a 
creditor  should  actually  be  delayed.  lAoyd  v. 
Heathcote,  5  Moore,  129 :  2  B.  &  B.  388. 

For  the  words  in  the  statute  1  Jac  1,  c  15,  s. 
2,  "  to  the  intent,  or  whereby  his  creditors  shall 
or  may  be  defeated  or  delayed,'*  are  to  be  read, 
14  to  the  intent  his  creditors  shall,  or  whereby  (or 
that  thereby)  they  may  be  defeated,"  &c.    Bar- 
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port,  where  the  Lord  Chancellor  had  made  an 
order  on  a  previous  petition,  referring  the  (nat- 
ters therein  to  the  master;  or  a  supplemental 
petition  of  appeal  to  the -Lord  Chancellor  from  an 
order  of  the  Vice-ChanoeUor,  where  suoh  petition 
is  upon  new  grounds,  which  were  not  brought  for- 
ward by  the  original  petition,  or  by  the  petition 
of  appeal ;  or  a  petition  to  the  Lord  Chancellor, 
praying  only  consequential  directions  on  one  part 
of  an  order  made  by  the  Vice-chancellor,  against 
which  no  petition  of  appeal  had  been  presented. 
Ex  parte  Benson,  1  Deac.  &  Chit  324. 

A  creditor,  resting  upon  a  common  law  lien, 
without  proving  under  the  commission  previous 
to  the  bankruptcy  court  act,  appeared  as  a  re- 
spondent, in  opposition  to  a  petition  before  the 
Vice-Chancellor,  who  ordered  that  the  matter 
should  be  referred  to  the  commissioners,  to  as- 
certain the  rights  of  the  several  parties,  and  that 
the  creditor  should  have  his  costs.  The  creditor, 
attended  the  inquiry  before  the  commissioners, 
but  did  not  draw  up  the  order  of  the  Vice-Chan- 
cellor : — Held,  that  this  was  not  enough  to  bring 
him  within  the  jurisdiction  of  the  court  of 
Review: — Held,  also,  that  filing  an  affidavit  is 
not  a  waiver  of  any  objection  to  the  jurisdiction. 
Ex  parte  Reia\  1  Deac.  &  Chit  250. 

The  court  of  Review  has  no  direct  power  over 
the  secretary  of  bankruptcy,  who  is  an  officer  of 
the  Lord  Chancellor,  and  not  of  that  court  Anon. 
I  Deac.  A,  Chit.  359 :  &  P.  In  re  Fly,  1  Deac. 
&  Chit  249. 

3.  Lard  Chancellor. 

The  Lord  Chancellor  hoi  no  jurisdiction  to 
hear  an  original  petition  in  bankruptcy  since  the 
1  &  2  Will  4,  c.  56.  Ex  parte  Lowe,  lDeacfe 
Chit  30. 

The  jurisdiction  of  the  Lord  Chancellor  in 
bankruptcy  is  distinct  from  that  of  the  court  of 
Chancery.    Ex  parte  Lund,  6  Vos.  jun.  782. 

Proceedings  in  bankruptcy  are  not  proceedings 
in  equity.    Crowder  v.  Dame*,  3  Y.  Sl  J.  438. 

On  a  motion  for  a  prohibition  to  the  Lord 
Chancellor  sitting  in  bankruptcy,  it  appeared  that 
the  assignees  had  seized,  as  the  property  of  the 
bankrupt,  a  farm  belonging  to  J.  &,  and  kept  it  a 
longtime  and  mismanaged  it;  and  that  the  Chan- 
cellor had  referred  it  to  the  master,  to  take  an  ac- 
count between  J.  S.  and  the  assignees,  in  respect 
of  such  farm  and  mismanagement;  and  after- 
wards, upon  his  report,  had  ordered  a  certain  sum 
to  be  paid  to  J.  8.  by  the  assignees,  the  com. 
mission  having  been  previously  superseded: — 
Held,  first,  that  the  jurisdiction  of  the  Chancellor, 
sitting  in  bankruptcy,  was  not  confined  to  the 
period  during  which  the  commission  subsisted : 
secondly,  that  the  Chancellor  having  power  to  or- 
der restitution  pending  the  litigation,  he  had  not 
exceeded  his  jurisdiction,  in  ordering  the  master 
to  take  an  account  as  to  the  management  of  the 
farm,  nor  in  making  the  assignees  personally 
liable,  beyond  the  funds  in  their  hands,  for  such 
mismanagement :  thirdly,  that  the  Chancellor  had 
jurisdiction  over  all  effects  taken  under  the  com. 
mission,  as  well  those  of  strangers  as  of  a  bank- 


rupt, and  over  the  assignees,  for  all  acts  done  by 
them  in  their  character  as  .such  under  the  com- 
mission.: fourthly,  that  in  cases  where  the  Chan- 
cellor had  jurisdiction  generally,  the  court  of 
King's  Bench  had  no  authority  to  revise  his  or- 
der: and  fifthly,  that  no  prohibition  could  be 
granted  after  the  final  order  of  the  Chancellor, 
unless  there  were  an  original  want  of  jurisdiction 
apparent  on  the  face  of  the  proceedings:  but  the 
court  of  King's  Bench  did  not  decide  whether 
they  had  an  authority  to  direct  a  prohibition  to 
the  Chancellor,  sitting  in  bankruptcy.  Export* 
Cowan,  3  B.  &  A.  123. 

The  court  had  no  jurisdiction  to  appoint  a  re- 
ceiver upon  petition  in  bankruptcy.  Ex  parte 
Tapper,  1  Rose,  179. 

There  was  no  appeal  from  the  Lord  Chancellor 
in  bankruptcy.  Ex  parte  Bryant,  1  Ves,  4b  B. 
211;  1  Rose,  288. 

But  there  was  no  settled  rule  of  the  court  to 
prevent  the  Lord  Chancellor  from  re-hearing  an 
appeal  in  bankruptcy.  Ex  parte  Baker ,  1  Mont 
Sl  Mac.  279. 

The  filing  of  an  affidavit  in  bankruptcy  was  the 
swearing  and  carrying  of  it  into  the  bankrupt 
office,  it  was  then  within  the  reach  of  the  Lord 
Chancellor,  should  the  purposes  of  justice  at  any 
time  require  the  production  of  it  Ex  parte 
Newton,  2  Rose,  19. 

Where  a  stranger  to  the  commission  seeks  re- 
lief under  the  Chancellor's  jurisdiction  in  bank- 
ruptcy, he  submits  himself  to  it  in  all  respects, 
and  the  Chancellor  will  enforce  his  orders  against 
him.  A  point  arising  out  of  the  question  of 
proofs  Is  within  the  jurisdiction.  Ex  parte 
Pearce,  I  Rose,  232;  19  Ves.  jun.  25. 

A  stranger  to  this  commission  applying  for  and 
obtaining  an  order  in  bankruptcy,  brought  him- 
self within  the  jurisdiction.  Ex  parte  Best 
1  Rose,  181. 


III.  Who  mat  be  Bamkeumtl 


1.  Statute. 

The  following  description  of  person*  are 

tienedintht  statute  a*  those  who  art  subject  to  the 
bankrupt  la  we:  agents,  who  make  their  lining  by 
buying  and  selling;  banker e,  bleacher*,  broker*, 
builder*,  calenderers,  carpenter*,  cattle-salesmen, 
coffee-housekeepers;  commoduHes,per*on*who  moke 
their  living  by  the  workmanship  of — companies, 
member*  of  or.  subscribers  to  any  incorporated 
commercial  or  trading  company  established  by 
charter  or  act  of  parliament,  a*  such  net  liable — 
dyers, f actors,  farmers,as  such  not  liable— fuller*, 
graziers,  as  such  not  liable; — good*,  buyer*  and 
teller*  of,  those  peroon*  who  seek  their  living  by 
buying  and  letting  for  hire;  hoiehkespers,  inn- 
keepers, insurer*  of  ship*'  freight  or  ether  mat- 
ter* against  perils  of  the  *ea — common  labour- 
ers, and  workmen  for  hire,  as  such  not  liable 
merchandixe,using  the  trade  of,  by  wayof  bargain- 
ing,barteringfommission,  con*ignmentte  rrhmnge, 
or  otherwise,  in  gross  or  by  retail; packers;  par- 
liament, perooneboving  privilege  ofparliomtmt,  if 
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A  partnership  of  three  becoming  insolvent 
and  one  being  an  infant,  a  joint  commission  of 
bankruptcy  against  the  other  two  was  superseded, 
as  separate  commissions  ought  to  have  been  taken 
out  Ex  parte  Henderson,  4  Ves.  lun.  163 :  S. 
P.  Ex  parte  Layton,  6  Ves.  jun.  440. 

A  joint  commission  of  bankruptcy,  superseded 
on  the  ground  of  the  infancy  of  one  partner,  on 
the  petition  of  the  assignees  under  a  separate 
commission.    Ex  parteBarwis,  6  Yes.  jun.  601. 

(c)  Married  Women. 

A  wife  being  a  sole  trader  in  London  is  lia- 
ble to  a  commission  of  bankruptcy,  and  her  as- 
signees shall  come  in  paramount  the  assignees 
of  the  husband,  though  his  was  the  prior  bank- 
ruptcy. La  Vie  v.  Philips,  1 W.  Slack.  570 ;  3 
Burr.  1776. 

The  wife  of  a  convict  sentenced  to  transporta- 
tion may  be  a  trader  and  a  bankrupt,  although 
the  husband  is  only  on.  board  the  hulks,  and  she 
has  occasional  intercourse  with  him.  Ex  parte 
Franks,  7  Bing.  762;  1  M.  &  Scott,  1.      4 

A  commission  having  issued  against  a  married 
woman,  on  a  trading  before  marriage,  it  was 
superseded.    Ex  parte  Mear,  2  Bra  C.  C.  266. 

(d)  Lunatic*. 

A  lunatic  may  be  a  bankrupt,  if  the  act  of 
bankruptcy  be  committed  during  a  lucid  interval 
Anon,  IB  Ves.  jun.  590. 

3.  Requisites  of  Trading. 

Trading  in  England.] — One  who  has  traded  to 
England,  whether  native,  denizen,  or  alien,  though 
never  a  resident  trader  in  England,  but  comes 
over  here  occasionally,  and  commits  an  act  of 
bankruptcy,  is  an  object  of  the  bankrupt  laws. 
Alexander  v.  Vaughan,  Cowp.  398.  Ana  see  Ex 
parte  Smith,  Cowp.  402. 

A  person  residing  in  the  Isle  of  Man,  but  com- 
ing from  time  to  time  to  this  country,  and  buy- 
ing goods  here,  which  were  afterwards  sold  in 
that  bland,  is  a  trader  against  whom  a  commis- 
sion of  bankrupt  may  issue  in  this  country,  al- 
though he  only  bought  but  never  sold  any  goods 
here.    Allen  v.  Cannon,  4  B.  &,  A.  418. 

A  person  residing  in  India,  and  trading  there, 
and  in  the  course  of  that  trading  drawing  bills 
upon  England  for  the  value  of  other  bilk  sent 
thither,  upon  which  he  got  a  profit  by  the  ex- 
change, and  in  the  course  of  that  sort  of  dealing 
contracting  debts  in  England,  is  a  trader  within 
the  meaning  of  the  bankrupt  laws.  Ingliss  v. 
Grant,  5  T.  R.  530. 

A  trader  in  London  purchases  goods  to  be  sold 
by  A.  and  B.,  partners  in  trade  in  Dublin,  and 
charges  them  to  A.  and  B.  at  prime  cost;  this 
creates  a  debt  due  from  B.  in  England,  and  makes- 
him  a  trader  here.  Williams  v.  Nunn,  1  Taunt. 
270;  1  Camp.  152. 

A  joint  commission  against  two  partners  in 
England,  another  partner  residing  abroad,  was 
superseded.    Ex  parte  Layton,  6  Ves.  jun.  434. 

DuringOperatumqf  Statute.]— A  trading,  which 


toadero  tttfftm  am,  of  the  other  descriptions,  are 
liabU— printers,  receivers  of  other  mens1  monies 
or  estates  into  their  trust  or  custody,  salesmen  of 
cattle  or  sheep,  scriveners,  sHpmights,  tavern. 
ffP**9  taxes,  receivers  general  of,  a*  such  not 
liable  victuallers*  wareshousemen,  wharfingers, 
and  workmen  of  goods,  unless  for  hire.  6  Geo. 
4>  c  16,  s.  2. 

The  statute  extends  to  aliens,  denizens,  and 
women,  both  to  make  them  subject  thereto,  and  to 
entitle  them  to  all  the  benefits  given  thereby.  6 
Geo.  4,  c  16,  s.  135.  y 

Quasre,  whether  a  commission  cannot  issue 
against  a  person  attainted,  as  he  may  be  sued  in 
a  civil  action  even  when  attainted  of  treason  ? 
Ramsay  v.  MDonald,  1  W.  Black.  30;  &  C. 
nom.  Kamsden  v.  Macdonald,  1  Wils.  217. 

The  Lord  Chancellor  would  stop  the  progress 
of  a  commission  against  one  who  was  not  pro- 
perly the  object  of  it    In  re  Lewis,  2  Rose,  59. 

Trespass  lies  against  the  assignees  under  a 
commission  of  bankruptcy,  sued  out  against  a 
person  not  liable  to  be  a  bankrupt,  for  entering 
a  house.    Perkin  v.  Procter,  2  Wils.  383. 

2.  Particular  Persons, 
(a)  Executors. 
An  executor,  who  carries  on  the  business  for 
the  benefit  of  the  testator's  children,  may  be  a 
bankrupt    .  Viner  v.  Cadell,  3  Esp.  88— Eldon. 

Under  the  bankruptcy  of  an  executor  and  trus- 
tee, directed  by  the  will  to  carry  on  a  trade,  and 
a  limited  sum  to  be  paid  to  him  by  the  trustees 
for  that  purpose,  the  general  assets  beyond  that 
fund  are  not  liable.  Ex  parte  Garland,  10  Ves. 
jun.  110. 

^  Where  a  testator  disposed  of  his  property,  and 
directed  a  trade,  in  which  he  was  concerned,  to 
be  carried  on  after  his  death  .-—Held,  that  only 
the  testator's  capital  in  the  trade  was  liable  to  the 
creditors  of  the  trade  who  became  such  after  the 
testator's  death,  and  that  they  had  no  further 
claim  upon  his  assets.  Ex  parte  Richardson,  3 
Madd.138.  

(o)  Infants. 

A  commission  of  bankruptcy  cannot  be  sup- 
ported against  a  person  under  age.  O'Brien  v. 
Carrie,  3  C.  &  P.  283— Burrough.  S.  P.  Ex 
parte  Adam,  1  Ves.  m  R  494 

Koch  a  commission  is  void,  and  not  merely 
voidable.  Bclton  v.  Hodges,  9  Bing.  365 ;  2  M. 
&  Scott,  496. 

It  was  long -since  held  that  a  person  could  not 
be  a  bankrupt  by  reason  of  a  trading  by  him  dur- 
ing hk  infancy.  Stevens  v.  Jackson,  4  Camp. 
164;  1  Marsh.  469;  6  Taunt  106:  S.  P.  Ex 
parte  Moule,  14  Ves.  jun.  603. 

But  it  was  considered  that  an  infant  might  be 
a  bankrupt  where  he  had  held  himself  out  as  an 
adult  and  traded  as  such :  therefore  a  bankrupt 
praying  to  supersede  his  commission  on  the 
of  infancy  was  left  to  his  action,  where 

had  traded  two  years  as  an  adult  Ex  parte 
lFtflsssvl6Ves.jun.26k 
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for  tbo  remainder  of  two  months : — Held,  that 
this|was  a  legal  imprisonment,  so  as  to  consti- 
tute an  act  of  bankruptcy.  Steven*  v.  Jackson,  1 
Marsh.  469;  6 Taunt  106;  4 Camp.  164;  2  Rose, 
285. 

An  act  of  bankruptcy  was  considered  commit- 
ted by  lying  in  prison  for  two  months,  though 
the  party  had  the  benefit  of  day  rules  during 
that  period.  Soames  v.  Watts,  2  C.  &  P.  400— 
Best  

For  what  Debt.] — A  penalty  due  to  the  crown 
was  held  to  be  a  debt  within  the  stat  1  Jac 
1,  c  15t  s.  2 ;  therefore,  where  a  trader  lay.  in 
prison  more  than  two  months,  being  unable  to 
pay  Exchequer  penalties  for  smuggling : — Held, 
that  it  was  an  act  of  bankruptcy.  Cobb  v.  <9y- 
mons,  5  B.  &  A.  516:  &  C.  not  &  P.  1  D.  &  R. 
111.  

8.  Escape  from  Prison. 

By  6  Geo.  4,  c  16,  s.  5,  if  any  trader  having 
been  arrested,  committed,  or  detained  for  debt, 
shall  escape  out  of  prison  or  custody,  it  shall  be 
an  act  of  bankruptcy  from  the  time  of  the  arrest, 
commitment,  or  detention. 

Carrying  a  prisoner,  by  the  permission  of  the 
sheriff,  through  another  county,  for  the  purpose 
of  calling  upon  his  attorney  there,  in  his  way  Jo 
a  judge's  chambers,  upon  an  habeas  corpus,  is 
not  escaping  within  stat  21  Jac  1,  c.  19,  s.  2, 
(in  which  the  provision  was  nearly  the  same),  so 
as  to  make  the  party  a  bankrupt  Rose  v.  Green, 
1  Burr.  437;  2  Ld.  Ken.  173. 

9.  Fraudulent  Transfer, 

(«)  Statute, 

The  Words  of  the  statute  are,  u  make,  or  cause 
to  be  made,  either  within  this  realm  or  elsewhere, 
any  fraudulent  grant  or  conveyance  of  any  of  his 
lands,  tenements,  goods,  or  chattels  ;"  u  or  make, 
or  cause  to  be  made,  any  fraudulent  gift,  delivery, 
or  transfer  of  any  of  his  goods  or  chattels ;"  and 
if  done  with  intent  to  defeat  or  delay  creditors,  it 
is  an  act  of  bankruptcy,    6  Geo.  4,  c.  16,  s.  3. 

A  conveyance  by  deed  of  all  a  trader's  estate  to 
trustees  for  the  benefit  of  his  creditors,  is  not  an 
act  ofbankruptcy,  unless  a  commission  issue  within 
six  months,  provided  certain  forms  be  attended  to* 
6  Geo,  4,  c.  16,s.4. 

The  words  "either  within  this  realm  or  else- 
where" were  inserted,  because,  under  the  previous 
statute  21  Jac  1,  c  19,  H  had  been  held  that  a 
person  resident  in  India,  and  trading  there, 
drawing  bills  upon  England  for  the  value  of 
other  b&Ds  sent  thither,  did  not  commit  an  act 
of  bankruptcy  by  assigning,  while  resident  in 
India,  all  his  effects  in  trust  for  creditors,  in  cer- 
tain proportions.  Jnglis  v.  Qrant,  5  T.  R.  530. 
And  see  Ex  parte  Smith,  Cowp.  402. 

The  word  "fraudulent"  applies  to  each  of  the 
words  gift,  delivery,  and  transfer.  Cook  v.  Cat- 
dscott,  4  C.  &  P.  315 ;  M.  &  M.  522— Tenterden. 

The  word  u  delivery*1  is  of  very  general  signi- 
fication; but,  being  connected  with  the  words 
"giftorti^ns^/MtseenMthatmuiteipretarion, 


it  must  be  confined  to  transactions  of  the  same 
nature  Cotton  v.  James,  M.  &  M.  273 ;  3  C.  &, 
p.  505— Tenterden. 

(b)  Of  all  Estate  for  all  Creditors, 

A  deed,  whereby  a  trader  conveys  all  his  pro- 
perty in  trust  to  divide  amongst  his  creditors,  is 
an  act  ofbankruptcy.  Ex  parte  Bourne,  16  Vee. 
jun.  149 :  S.  P.  Ex  parte  Smith,  I  Ves.  &.  B.  518. 

Though  the  creditors,  with  whom  such  deed 
was  in  the  first  instance  concerted,  afterwards, 
and  when  it  was  executed,  changed  their  pur- 
pose, unknown  to  the  bankrupt,  and  intended  to 
set  it  up  as  an  act  of  bankruptcy.  And  such 
deed  is  operative,  though  it  contain  a  proviso  to 
be  void,  if  the  trustees  think  fit  Juppendeu  ▼. 
Burgess,  4  East,  230;  1  Smith,  33. 

So,  though  there  was  in  an  assignment  by 
partners  a  proviso  to  be  void  if  all  the  creditors 
for  above  20/.  should  not  execute,  or  a  commis- 
sion of  bankruptcy  should  issue  within  a  certain 
time  Button  v.  Morrison,  17  Yes.  jun.  193; 
Rose,  213. 

But  otherwise,  where  the  deed,  being  joint 
and  not  several,  was  never  executed.    la. 

So,  although  there  is  a  proviso  that  it  should 
be  void  if  all  the  creditors  should  not  execute  it, 
and  that  in  the  meantime  the  acts  of  the  trus- 
tees should  be  good.  Back  v.  Gooch,  4  Carnpw 
232;  Holt,  13—Gibbs.  AndseeAntromv. 
15  East,  212. 

So,  though  not  executed  by  the  trustees 
creditors.    Id. 

But  otherwise,  where  not  properly  stamped. 
Whitewell  v.  Dimsdale,  Peaks,  168— Kenyan. 

r  So,  although  the  assignment  be  made  merely 
for  the  purpose  of  making  an  act  of  bankruptcy. 
Simpson  v.  Sikes,  6M.4  8.  295. 

The  execution  by  the  debtor  of  a  deed  of  trust, 
which  is  an  act  of  bankruptcy,  is  not  in  the 
nature  of  an  escrow  before  it  is  executed  by  tbs 
trustees.    Id. 

Proviso  m  a  lease  for  re-entry,  and  that  the 
lease  should  be  void  if  the  lessee  assigned  with. 
out  licence.  The  lessee  by  deed  assigned  all  his 
property,  real  and  personal,  to  trustees,  for  the 
benefit  of  his  creditors,  and  was  afterwards  de- 
clared a  bankrupts— Held,  that  the  deed  of  as- 
signment was  an  act  of  bankruptcy  and  void. 
Dos  d.  Lloyd  v.  Powell,  8  D.  ot  It  35;  5R& 
C  308. 

Where  a  person  conveyed  all  his  property  to  & 
canal  company,  upon  their  advancing  money  to 
pay  ofl  his  debts,  it  was  held  to  be  no  act  of 
bankruptcy.    Manton  v.  Moore,  7  T.  R.  67. 


(e)  Of  all  Estate  to  a  particular 

An  assignment  of  all  a  trader's  stock,  taongii 
only  by  way  of  security,  and  for  valuable  con- 
sideration, is  an  act  of  bankruptcy.  HasmeU  v. 
Simpson,  1  Dougl.  89,  n.;  1  JBro.  C.  C  99. 

A  conveyance  made  by  a  trader  of  his 
substance  to  a  particular  creditor,  under 
possession  was  not  taken  until  it  H*«y— ^ 
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sary,to  prevent  the  operation  of  the  statute,  was, 
adjudged  fraudulent  and  an  act  of  bankruptcy. 
WaneUy  v.  De  Mattos,  1  Burr. 467 ;  2L<LKen. 
218:  &  P.  Wilson  v.  Day,  2  Burr.  827. 

So,  though  the  trader  afterwards  continued  to 
carry  on  his  trade  for  three  years,  at  the  expira- 
tion of  which  time  a  commission  issued  against 
him.  PulHng  v.  Tucker,  4  B.  &  A.  382.  And 
see  Hartley  v.  Smith,  Buck,  368. 

A  bill  of  sale  to  a  particular  creditor,  of  all 
the  effects  of  a  trader,  in  trust  to  satisfy  bis  debt, 
and  to  pay  over  the  surplus  (if  any)  to  the  tra- 
der, who  then  knew  himself  to  be  insolvent,  is 
an  act  of  bankruptcy,  and  of  no  effect  as  a  con- 
veyance, notwithstanding  it  was  given  by  the 
trader  when  under  arrest,  at  the  suit  of  the  par- 
ticular creditor  for  a  just  debt,  and  followed  by 
an  immediate  change  of  possession.  Newton  v. 
Ckantler,  7  East,  137:  3  Smith,  137:  &  P. 
Butcher  v.  Etas,  1  Dougl.  295. 

(d)  Of  pari  of  Estate  to  a  particular  Creditor. 

Must  bo  voluntary.] — A  conveyance  of  part  of 
a  trader's  property  to  a  particular  creditor,  to  be 
an  act  of  bankruptcy  within  the  6  Geo.  4,  c.  16, 
s.  3,  must  be  voluntary,  and  given  in  contempla- 
tion of  bankruptcy,  both  of  which  are  necessary 
to  make  an  act  of  bankruptcy  by  fraudulent  con- 
veyance.   OWmu  v.  PMipp;  7  B.  AC. 529. 

If  a  trader  voluntarily  give  a  bill  of  sale  with- 
out pressure  or  demand,  but  when  he  is  in  such 
a  situation  that  he  must  be  supposed  to  antici- 
pate that  a  bankruptcy  will  in  all  human  proba- 
bility follow,  it  is,  it  seems,  an  act  of  bankrupt- 
cy.   H. 

But,  if  it  be  made  under  compulsion,  and  the 
party  yield  to  fear,  it  is  not  a  fraudulent  prefer- 
ence. Reed  v.  Ayton,  Holt,  503— Gibbs :  &  P. 
Arbouin  v.  Hanbury,  Holt,  575. 

A  transfer  of  goods  in  satisfaction  of  a  bona 
fide  debt,  made  voluntarily  and  in  contemplation 
of  bankruptcy,  is  an  act  of  bankruptcy,  and  not 
protected  by  the  eighty-first  section,  though 
made  more  than  two  months  before  a  commis- 
sion issues.  Bevan  v.  Nunn,  9  Bing.  107;  2  M. 
dc' Scott,  138. 

What  Transfers  are  within  the  Statute.}— It 
was  held  under  the  former  statutes,  that  a  pre- 
tended sale  of  part  of  a  trader'sgoods  to  a  parti- 
cular creditor,  or  any  other  contrivance  not  in 
the  coarse  of  trade,  but  calculated  merely  to  give 
a  finaodolent  preference,  and  to  defeat  the  equa- 
lity of  the  bankrupt  laws,  was  void;  though  the 
Jelrveiy  of  the  goods  to  such  creditor,  and  his 
assent  to  the  transaction,  was  complete  before 
any  act  rf  bankruptcy  committed:  but  that  such 
pretended  sale  was  not  in  itself  an  act  of  bank- 
ruptcy, any  mere  than  any  other  fraudulent 
transaction,  which  was  not  by  deed.  Butt  v. 
Cooper,  Cowp.  629.  AndseeAldersony.  Temple, 
4  Burr-  2235;  Barman  v.  Fieher,  Cowp.  117 ; 
Lofit,  472;  Gaynefe  case,  1  Burr.  477;  and 
Campion  v.  Bedford,  I  W.  Black.  362.    . 

But  it  is  now  held,  that  the  words  of  the  pre- 
Statute  being  so  much  more  extensive,  a 


fraudulent  sale  is  an  act  of  bankruptey.  Cook 
v.  CaldecoU,  M.  &  M.  522;  4  C.  &  P.  2te— 
Tenterden. 

But  it  has  been  said,  that,  to  constitute  an  act 
of  bankruptcy  by  a  fraudulent  sale,  the  fraud 
must  be  known  by  the  buyer.    Id. 

A  sale  of  goods  at  such  a  price,  and  under 
such  circumstances,  that  the  buyer  ought  to 
know  the  trader  is  selling  to  raise  money  in 
fraud  of  his  creditors,  is  an  act  of  bankruptcy, 
and  the  buyer  is  liable  to  the  assignees  in  trover 
for  the  value  of  the  goods.    Id. 

Where  A.  and  R,  being  in  embarrassed  cir- 
cumstances, conveyed  to  C.  all  the  machinery  in 
their  mills,  and  all  the  machinery  to  be  subsnv 
tuted  in  lieu  thereof;  to  secure  30292.  9s.  7o% 
with  interest,  defeasible,  however,  upon  the  pay- 
ment of  that  sum  with  interest*  by  instalments 
of  50/.  in  each  succeeding  month,  but  had  other 
property :— Held,  that  tins  was  not  per  se  an  act 
of  bankruptcy,  but  that  it  should  have  been  left 
to  the  jury  to  say  whether  the  conveyance  was  a 
fraudulent  preference.  Babne  v.  Mutton,  2  Y.  Jb 
J.  101. 

A  fraudulent  delivery  of  goods  is  not  an  act  of 
bankruptcy  unless  it  be  in  the  nature  of  a  rift 
or  transfer;  so,  when  goods  are  removed  with 
intent  to  delay  a  creditor,  but  the  party  to  whose 
custody  they  are  £iven  has  no  claim  given  to 
him  over  them,  this  is  not  an  act  of  bankruptcy. 
Cottony.  James,  M.  dt  M.273;  3  CL&P.  50s— 
Tenterden. 

A  rule  for  a  new  trial  was  obtained,  but  after- 
wards discharged.    Id. 

At  all  events  such  delivery  of  goods  by  his 
agent  carrying  on  his  business  without  his  di- 
rection, is  no  act  of  bankruptey.    Id. 

A  builder  was  employed  in  building  en  the 
land  of  a  proprietor ;  and,  upon  disagreeing  as  to 
the  construction  of  the  contract,  the  proprietor 
claimed  to  consider  the  builder  as  a  debtor,  on 
account  of  certain  advances  made  to  him  to  an 
extent  which  the  builder  denied,  and  the  builder's 
son,  who  principally  managed  the  work,  removed 
goods  to  the  premises  of  a  person  for  safe  custo- 
dy, and  to  secure  them  from  being  taken  by  the 
proprietor,  and  the  builder  approved  the  discon- 
tinuance of  the  works,  but  did  not  direct  or 
know  of  the  removal  of  the  goods,  H  was  held 
not  to  be  an  act  of  bankruptcy.    J& 

A  gift  of  money  is  not  within  sect  3  of  6  Geo. 
4,  c  16.    AbeU  v.  Daniel,  M.  &  M.  770— Tent. 

A  bill  of  exchange  is  a  chattel,  and  within 
that  statute,  and  a  fraudulent  delivery  or  transfer 
of  such  bill  by  a  trader  to  a  creditor  constitutes 
an  act  of  bankruptcy.  Cununing  v.  Bailey,  4 
M.&P.  36;  6  Bing.  363. 

If  a  trader  fraudulently  inclose  ht  a  letter  to  a 
creditor  a  bill  of  exchange,  it  is  an  act  of  bank- 
ruptcy, without  evidence  that  the  bill  ever  came 
to  the  hands  of  the  creditor,  or  that  he  would 
have  accepted  it    id. 

What  Conveyances  witkm  former  Statutes.]— 
A  deed,  whereby  a  debtor,  being  pressed,  oon- 
in  trust,  to  sell,  and  to  pey  the 
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pressing  creditor,  with  a  further  trust  to  pay  lps  I 
debfai  to  certain  relatives,  in  order  to  give  them  I 
an  undue  preference,  in  contemplation  of  bank- 1 
ruptcy,  was  an  act  of  bankruptcy.    Morgan  v. 
Horseman,  3  Taunt  241;  1  Rose,  334.  And  see 
Young  v.  Wright,  2  Marsh.  233;  6  Taunt  540* 

But  the  deed  was  valid,  so  far  as  related  to  the 
protection  of  the  urgent  creditor.    Id. 

Quere,  whether  void  for  the  residue?    Id. 

An  assignment  of  a  lease,  part  of  a  bankrupt's 
estate,  made  in  contemplation  of  bankruptcy,  to 
some  of  the  creditors,  was  an  act  of  bankruptcy . 
Devon  v.  Watte,  1  DougL  86.  And  eee  Lenton 
v.  BarileU,  3  Wils.  47,  and  Shaw  v.  Jachnan,  4 
East,  210. 

So,  an  assignment  of  all  stock  in  trade,  to- 
gether with  two  leasehold  houses,  to  a  creditor  by 
way  of  mortgage,  was  an  act  of  bankruptcy,  and 
rendered  void  the  mortgage  both  of  the  houses 
and  of  the  goods.    Law  v.  Skinner,  2  W.  Black. 

99a 

(e)  In  case  of  Partnership, 

Where  partners,  by  deed,  assigned  all  their  part 
nership  effects,  &c*  to  trustees  for  the  benefit  of 
their  creditors,  and  some  of  the  separate  creditors 
of  one  partner  did  not  assent  to  it,  the  assignment 
was  held  to  be  fraudulent  and  void,  and  an  act  of 
bankruptcy.    Eckhardt  v.  Wilson,  8  T.  R.  140. 

So,  an  assignment  of  partners  by  deed  of  all 
their  property  in  trust  for  their  creditors,  with  a 
proviso  to  be  void  if  all  the  creditors  for  above 
20J.  should  not  execute,  or  a  commission  of 
bankrupt  should  issue  within  a  certain  time,  was 
an  act  of  bankruptcy.  Secus  when  the  deed 
being  a  joint  and  not  a  several  one  was  never 
executed.  Dutton  v.  Morrison,  1  Rose,  213;  17 
Ves.  jun.  193. 

Where  one  partner  makes  a  fraudulent  grant 
by  deed  to  another  partner,  it  is  an  act  of  bank- 
ruptcy  in  the  former,  but  not  in  the  latter.  Whit- 
well  v.  Thompson,  1  Eep.  68— Kenyon. 

And  where  two  partners  join  in  an  assignment 
of  property  as  security  for  a  debt,  and  one  of 
whom  has  at  the  time  committed  an  act  of  bank- 
ruptcy, it  is  void  as  to  a  moiety  only.    Id. 

A  partnership  which  existed  between  A  and 
B.  was  dissolved  by  mutual  consent  A-,  being 
separately  possessed  of  freehold  and  leasehold 
estates,  after  the  dissolution  conveyed  them  to 
trustees  for  sale  or  mortgage,  and:  empowered 
them  to  execute  such  conveyances  as  they  should 
think  fit,  for  the  purpose  of  converting  his  said 
estates  into  money,  in  order  to  enable  him  to 
carry  on  his  trade,  and  to  pay  his  creditors  their 
debts;  and  it  was  agreed,  that  such  conveyances 
might  be  made  and  executed  by  the  trustees 
with  or  without  the  concurrence  of  A.,  and  that 
they  should  be  seised  or  interested  in  the  money 
arising  from  such  sale  or  mortgage.  At  the 
time  this  deed  was  executed,  A.  had  stock  in 
trade,  and  other  personal  effects  to  a  considerable 
amount,  independently  of  the  partnership  assets, 
which  were  not  sufficient  to  pay  the  partnership 
debts.    The  trustees  ware  not  creditors  of  either 


A  or  his  partner.    A.  and  his  partner  afterwards 
gave  C.  &  Co*,  who  were  not  creditors  of  either, 
a  power  of  attorney  to  make  demands  of  every 
description,  to  examine  and  settle  all  the  ac- 
counts, together  with  other  powers  to  act  for 
them,  they  agreeing  to  ratify  whatever  should  be 
done  under  it    A  deed  was  afterwards  prepared 
by  A  and  his  trustees,  for  the  purpose  of  con- 
vcying  all  his  freehold  and  leasehold  estates  pre- 
viously conveyed  to  D.  &  Co.  to  sell  or  mort- 
gage, with  a  view  to  raise  130,000/.,  and  40,000*. 
in  negotiable  bills  of  exchange,  and  to  indemnify 
the  drawers  and  acceptors  from  the  payment 
thereof;  but  these  sums  were  not  advanced,  nor 
were  the  bills  drawn,  or  any  other  act  done  under 
the  latter  deed: — Held,  that  neither  the  execution 
of  the  first  conveyance  to  his  trustees,  nor  the 
power  of  attorney,  under  these  circumstances, 
constituted  an  act  of  bankruptcy  by  A  Berney 
v.  Davison,  4  Moore,  126;  1  B.  &  B.  408. 

So,  where  such  partners,  being  in  insolvent 
circumstances,  stopped  payment  on  the  15th  of 
February,  1819,  and  dissolved  their  partnership 
on  that  day:  and  A  being  separately  possessed 
of  freehold  and  leasehold  estates,  conveyed  the 
whole  of  them  on  the  same  day,  by  indentures  of 
lease  and  release,  to  trustees  in  trust  for  sale  or 
mortgage,  for  the  purpose  of  converting  sock 
estates  into  money,  it  beins;  convenient  to  A  to 
raisemoney  at  an  early  period :  and  subsequently 
to  this  conveyance,  A.  and  B.  gave  a  power  of 
attorney  to  C.  &  Co.  to  recover  all  debts  which 
should  be  due  to  them,  together  with  full  powers 
for  them  to  acts — Held,  that  these  circumstances 
did  not  constitute  an  act  of  bankruptcy  by  A. 
Berner  v.  Vyner,  4  Moore,  322;  1  B.  &  B.  48SL 


(/)  Other  Conveyances. 

Every  grant  and  conveyance  which  a  courtof 
equity  would  declare  fraudulent,  was  held  to  con- 
stitute an  act  of  bankruptcy.  Jacob  v.  Shepherd^ 
1  Burr.  417 :  &  P.  Unwin  v.  Oliver,  1  Burr.  481. 

To  invalidate  a  deed  it  is  not  necessary  to 
shew  that  the  party  was  insolvent;  the'  question 
is,  whether  the  deed  was  made  to  hinder  and  de- 
lay his  creditors,  by  placing  the  property  oat  of 
their  reach  ?    Richards  v.  SmaUwood,  Jacob,  557. 

A  fraudulent  judgment  and  execution,  though 
void  against  creditors,  is  not  in  itself  an  act  of 
bankruptcy.    Clavey  v.  Haysey,  Cowp.  427. 

An  agreement  for  a  secret  execution,  after 
which  the  debtor  was  to  retain  possession  of  the 
goods,  though  void  against  creditors,  is  not,  of 
itself,  an  act  of  bankruptcy.  Anmerv.  «■—---  * 
Loffi,  114 

An  agreement  to  accept  a  composition, 

there  is  no  assignment  of  the  trader's  effect*, 

not  an  act  of  bankruptcy.    Jelly  ▼.  WoBas,  3 
Eep.  228— Kenyan. 

Qusre,  whether  a  fraudulent  assignment  of  av 
policy  of  insurance  upon  the  traders  life  be  an 
act  of  bankruptcy?  Qrogan  v.  Cook,  2  B.  dfc  P. 
230. 

Whether  an  assignment  by  deed  of  book 
is  an  act  of  bankruptcy  depends  upon  what 
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cafect*  the  trader  had.    Ex  parte  Richurdson,U 
Ves.  jun.  186. 

A  conveyance  by  deed  to  a  child,  though  de- 
clared to  be  void  under  stat  1  Jac.  1,  if  made 
when  a  trader  is  insolvent,  is  fraudulent,  and  an 
act  of  bankruptcy.  Whitwell  v.  Thompson,  1 
Esp.  68— Kenyon. 

An  ante-nuptial  settlement  may  be  an  act  of 
bankruptcy.    Ex  parte  Mayor,  1  Mont  293. 


(g)  Who  estopped  from  setting  up  the  Act. 

Parties  who  were  privies,  and  had  assented  to 
a  deed  of  assignment,  could  not  set  it  up  as  an 
act  of  bankruptcy.  Bamford  v.  Baron,  2T.R. 
594 

A.  assigns  all  his  estate  to  trustees  for  the 
benefit  of  his  creditors,  and  B.  also  makes  a  like 
assignment  to  trustees,  two  of  whom  are  trustees 
under  A/s  assignment ;  An  at  the  instance  of  his 
trustees,  sues  out  a  commission  of  bankrupt 
against  &,  the  act  relied  upon  being  ft's  assign- 
ment *— Held,  that  the  commission,  being  that  of 
A-'s  trustees,  who  were  privies  and  parties  to 
B.*s  deed  of  assignment,  could  not  be  supported. 
IS*  parte  KUner,  Buck,  104. 

A  commission  of  bankrupt  being  sued  out 
upon  the  petition  of  a  creditor,  who  had  not  con- 
curred in  a  deed  of  conveyance,  and  who,  together 
with  others  who  had  so  concurred,  was  chosen 
assignee ; — Held,  that  it  was  no  objection  to  an 
action  brought  by  them  as  assignees,  for  the  re- 
covery of  part  of  the  bankrupt's  estate,  that  some 
of  them  had  concurred  in  such  deed.  Tappcn- 
den  v.  Burgess,  4  East,  230;  1  Smith,  33. 

For  such  estoppel  applies  only  to  the  petition- 
ing creditor,  who  originates  the  commission.  Id. 

Hie  assignees  of  a  bankrupt,  though  neither 
of  them  are  petitioning  creditors,  cannot  avail 
themselves  of  an  act  of  bankruptcy,  of  which 
the  petitioning  creditor  would  be  estopped  from 
availing  himself.  Tope  v.  Hockvn,  9  D.  &  R. 
881;  7B.&C.101. 

If  the  petitioning  creditor  knew  of  and  acqui- 
esced under  a  deed  of  trust  which  amounted  to 
an  act  of  bankruptcy,  though  he  did  not  execute, 
it  will  not  support  the  commission.  Ex  parte 
CawkwtU,  19  Ves.  jun.  233;  1  Rose,  315. 


10.  Fraudulent  Surrender  of  Copyholds. 

By  6  Geo.  4,  c  16,  s.  3,  if  any  trader  shall 
make  a  fraudulent  surrender  of  any  of  his  copy- 
hold lands  or  tenements,  with  intent  to  defeat  or 
delay  his  creditors,  it  is  an  act  of  bankruptcy. 

This  was  previously  held  not  to  be  an  act  of 
bankruptcy,  because  it  was  said  it  could  not  be 
done  with  intent  to  defeat  or  delay  creditors,  as 
they  could  not  have  execution  of  copyhold  lands. 
Exports  Cockshott,  3  Bro.  C.  C  502. 

11.  Filing  Declaration  of  Insolvency. 

By  6  Geo.  4,  c  16,  s.  6,  making  a  declaration 
of  inooheney  in  writing,  signed  by  the  trader,  and 
attested  by  an  attorney,  and  filed  with  the  secre- 
tary of  bankrupts,  shall  be  an  act  of  bankruptcy* 


And  by  s.  7,  no  commission  grounded  on  such 
an  act  shall  be  invalid,  by  reason  of  the  declara- 
tion having  been  concerted  or  agreedupon  between 
tfe  bankrupt  and  any  creditor,  or  other  person. 

12.  Filing  Petition  to  Insolvent  Court. 

By  7  Geo.  4,  c.  57,  s.  IS,  filing  a  petition  in  the 
Insolvent  Debtor's  Court  is  an  act  if  bankruptcy , 
provided  the  trader  is  declared  bankrupt  before  t  he 
time  of  hearing  inthe  Insolvent  Debtor's  Court. 

According  to  the  practice  of  the  Insolvent 
Debtor's  Court,  the  petition  of  the  insolvent  is 
signed  by  him  in  prison,  and  there"  delivered  to 
the  provisional  assignee  of  the  court  :— -Held,  that 
I  the  petition  is  not  filed  within  the  meaning  of 
the  13th  section  of  the  statute  7  Geo.  4,  c  57,  so 
as  to  constitute  an  act  of  bankruptcy,  until  it 
reaches  its  final  destination— the  custody  of  the 
proper  officer  in  the  office.  Oarlick  v.  Songster, 
2  M.  &  Scott,  68. 


13.  Giving  Money  or  Security  to  Petitioning 

Creditor. 

By  6  Geo.  4,  c.  16,  s.  8,  if,  after  a  docket 
struck,  a  trader  shall  pay  money  to  the  person  who 
struck  it,  or  give  security  or  satisfaction  for  his 
debt,  or  any  part  of  it,  whereby  he  might  receive 
more  in  the  pound  than  the  other  creditors,  such 
payment,  gift,  delivery,  satisfaction,  or  security, 
shall  be  an  act  of  bankruptcy. 

This  provision  is  nearly  similar  to  one  con- 
tained in  the  previous  statute  5  Geo.  2,  c  30,  s. 
24,  under  which  it  has  been  held,  that  where  a 
petitioning  creditor  was  holder  of  a  bill  accepted 
by  the  bankrupt,  payment  after  the  commission 
was  an  act  of  bankruptcy*  Ex  parte  Thompson, 
1  Ves.  jun.  157. 

And  that  it  was  equally  an  act  of  bankruptcy, 
although  it  was  uncertain  at  the  time,  whether 
the  person  taking  the  payment  would  in  fact  re- 
ceive more  than  the  other  creditors.  Ex  parte 
Paxton,  15  Ves.  jun.  463. 

14  Concerted  Act  of  Bankruptcy. 

By  6  Geo.  4,  c  16,  s.  7,  no  commission  granted 
on  an  act  of  bankruptcy,  by  filing  a  declaration  of 
insolvency,  shall  be  invalid  by  reason  of  such  de- 
claration having  been  concerted  or  agreed  upon  be- 
tween the  bankrupt  and  a  creditor,  or  other  person. 

By  1  &  2  Will  4,  c  56,  s.  42,  no  commission 
shall  be  superseded  or  fiat  annulled,  or  adjudica- 
tion reversed,  by  reason  of  concert  between  the 
petitioning  creditor,  his  solicitor  or  agent,  and 
the  bankrupt,  his  solicitor  or  agent. 

Though  a  concerted  commission  or  fiat  is  pro- 
tected by  the  latter  statute,  a  concerted  act  of 
bankruptcy  is  still  a  nullity.  Marshall  v.  Bark- 
worth,  1  Nev.  ol  M.  279. 

Before  the  statutes  it  was  held,  that  a  concert- 
ed act  of  bankruptcy  could  not  support  a  com- 
mission. Stewart  v.  Richman,  1  jEep.  108 — 
Kenyon.  And  see  Bamford  v.  Baron,  2  T.  R.  594 ; 
and  Field  v.  Bellamy,  Bull.  N.  P.  39. 

Even  though  it  be  for  the  benefit  of  the  ere- 
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ditors  that  it  should  prooeedc  Ex  parte  Brookes, 
Book,  957. 

In  one  case,  a  commission  on  a  concerted  act 
of  bankrupt  was  superseded  with  costs,  though 
carried  on  bona  fide  and  without  collusion.  Ex 
parte  Qouthwaite,  1  Rose,  87.  And  see  Ex  parte 
Bimmer,  1  Madd.  250. 

But  a.concerted  act  of  bankruptcy  is  not  ob- 
jectionable, where  the  creditor  who  avails  him- 
self of  it  is  not  privy  to  it  Ex  parte  Bourne,  16 
Ves.  jun.  145. 

Therefore,  where  a  trader  denied  himself  for 
the  express  purpose  of  becoming  a  bankrupt,  but 
such  denial  was  made  without  the  knowledge  o£ 
or  any  previous  concert  with  the  petitioning  cre- 
ditor, it  was  considered  unobjectionable.  Roberts 
v.  Teasdale,  Peake,  27— Kenyon. 

Where  A.,  R,  and  C,  wore  traders,  and  they 
employed  an  attorney,  who  was  likewise  employ- 
ed by  D.  a  creditor  of  their  firm,  and  the  attor- 
ney advised  A-,  R,  and  C,  to  become  bankrupts ; 
and  in  order  to  procure  an  act  of  bankruptcy  he 
took  D.  with  him  to  the  respective  houses  of  A-, 
R,  and  C,  having  first  concerted  with  them  that 
they  should  respectively  deny  themselves  when 
D.  called : — Held,  that  although  D.  was  not  pri- 
vy to  such  denial,  yet,  inasmuch  as  the  attorney 
was  the  agent  of  D.  as  well  as  of  An  B.,  and  C, 
and  accompanied  him  for  the  purpose  of  procur- 
ing such  denials,  that  such  denials  therefore 
were  fraudulent  acts  of  bankruptcy,  and  could 
not  support  a  commission  under  which  D.  waa 
the  petitioning  creditor.  Pressor  v.  Smith,  Holt, 
443-~Borrough. 

Nor  was  an  assignment  of  such  traders'  effects 
to  their  foreman,  concerted  with  the  same  attor- 
ney, allowed  to  be  an  act  of  bankruptcy.    Id. 

A  concerted  commission  will  be  superseded  at 
the  costs  of  the  solicitor  and  petitioning  creditor ; 
and  if  a  commission  be  taken  out  upon  an  act, 
proved  at  the  trial  of  an  issue  to  have  been  con- 
certed with  the  petitioning  creditor,  and  the  soli- 
citor, the  court  will  supersede  it,  and  will  not 
direct  another  issue  to  try  the  validity  of  the 
commission  with  liberty  to  prove  other  acts.  Ex 
parte  Prosser,  Buck,  77. . 

Though  a  commission  of  bankruptcy  cannot 
stand  upon  a  concerted  act  of  bankruptcy,  it  may 
be  supported  if  any  other  act  of  bankruptcy,  not 
liable  to  that  objection,  has  been  committed,  and 
the  privity  of  the  bankrupt  is  no  objection.  Ex 
parte  Edmonson,  7  Ves.  jun.  303. 

Though  subsequent  to  the  affidavit  of  belief* 
Ex  parte  Dufrene,  1  Ves.  &  B.  56 ;  1  Rose,  333. 

Affidavits,  that  merely  state  hearsay  and  belief 
as  to  a  commission  being  concerted,  are  not  alone 
sufficient  to  mduce  the  court  to  direct  an  issue;  but 
if  they  are  corroborated  by  circumstances  of  sus- 
picion attending  the  case,  an  issue  will  be  di- 
rected. The  jurisdiction  in  bankruptcy  extends 
to  every  person  fraudulently  engaged  in  issuing 
a  commission.    Ex  parte  Boyle,  Buck,  247. 


bavkruptswpno^of  the  ordinary  acUef  bank- 
ruptcy.    6  Geo.  4,  c.  16,  s.  9. 

If  traders,  having  privilege  of  parliament,  donot 
fay,  secure,  or  compound  with  a  creditor,  or  enter 
into  a  bond,  within  one  month  after  service  of  m 
eummons,  and  not  appearing  to  an  action,  Skew 
commit  an  act  of  bankruptcy  from  the  time  of  the 
service  of  the  summons.    6  Geo.  4,  c  16,  s.  10. 

So,  a  trader,  having  privilege  of  parliament, 
disobeying  an  order  of  any  court  of  equity,  or  in. 
bankruptcy  or  lunacy,  for  payment  of  money  after 
service,  and  a  peremptory  day  fixed,  will  thereby 
commit  an  act  of  bankruptcy*    6  Geo.  4,  a  16,  s. 

There  was  a  similar  clause  in  the  statutes  4 
Geo.  3,  c  33,  and  45  Geo.  3,  c  124;  under  the 
former  of  which  it  was  held,  that  the  act  of  bank- 
ruptcy created  by  that  sUtote  must  in  some  of  Us 
circumstances  be  proved  by  a  creditor ;  a  creditor 
therefore  admitted  to  prove  them ;  but  as  the  ne- 
cessity alone  justifies  this  exception  from  the  rale, 
his  testimony  could  not  be  received  as  to  facto  of 
which  evidence  could  be  obtained  from  other 
sources.    Ex  parte  Hsrcourt,  2  Rose,  203. 

Where  a  person  of  a  given  character,  and  un- 
der certain  circumstances,  is  brought  within  the 
bankrupt  laws,  the  adjudication  of  the  onmmie- 
Burners  ought  to  proceed  upon  the  direct  evidence 
before  them,  that  the  person  is  of  the  ohavai 
and  within  the  circumstances  required,  and 
upon  a  deposition  incorporating  the  substance  of 
an  affidavit,'  in  which  (in  another  court)  those 
essentials  have  been  attested.    Id. 

Semble,  it  ought  to  appear  upon  the  deposition 
as  an  ingredient  of  the  act  of  bankruptcy,  that 
the  summons  which  ought  to  be  served  on  the 
trader  M.  P.  was  taken  out  after  the  affidavit  wee 
filed  upon  record.  "  Jo*. 

Under  the  45  Geo.  3,  c  134,  it  was  held,  thai 
a  trader  having  privilege  of  parliament,  by  not 
paving  money  under  an  order  of  court,  commit- 
ted an  act  of  bankruptcy.  Read  v.  PhilHpa,  16 
Ves.  jun.  437. 

To  prove  an  act  of  bankruptcy  under  6  Geo* 
4,  c  16,  by  a  trader,  who  is  a  member  of  parlia- 
ment, not  paying  or  securing  to  a  creditor  o,  debt 
of  100Z.  after  the  suing  out  of  a  writ 
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mons,  &c  it  is  not  absolutely  n< 
the  creditor.    Burton  v.  Oresn,3Cct, 
Tenterden, 


16.  Joint  Commissions. 

To  support  a  joint  commission  of  bankrupt, 
there  must  be  separate  acts  of  bankruptcy  by 
each  partner.  Allen  v.  Hartley,  4  Dougi  30l 
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Where  one  of  three  partners  in  a  banking-  oon> 
cern,  who  resided  at  the  place  where  the  banking-. 
house  was,  and  was  the  only  partner  who  trans- 
acted the  business,  the  other  two  residing  «t  a 
distance  from  it,  absented  himself  from  the  baulk- 
ing house,  shut  it  up  and  stopped  payment  5— 
Held,  that  this  was  not  evidence  of  a  joint  act  of 
|  bankruptcy  by  all  three.   Mills  v.  Bnmott.  9  M. 
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jtct  of  Bankruptcy. 

17.  ISroof  of  Act  of  Bankruptcy, 
(a)  Before  Commissioners. 

Who  may  prove.] — Semble,  that  a  creditor  may 
prove  the  act  of  bankruptcy  before  the  commis- 
sioners. Rex  v.  Bullock,  2  Leach,  C.  C.  996;  1 
Taunt  71. 

A  creditor  has  been  held  in  equity  not  to  be  a 
competent  witness  to  prove  the  act  of  bankruptcy. 
&j»rfe  Osborne,  2  Ves.  &B.  177;  1  Rose,  337. 

In  one  ease  the  commissioners  were  permitted, 
under  particular  circumstances,  to  receive  an 
affidavit  of  the  act  of  bankruptcy  made  before  a 
master  extraordinary.    In  re  Wood,  1  Rose,  398. 

In  another  case  the  act  of  bankruptcy  was  not 
psrmittad  to  be  proved  by  affidavit,  although  the 
same  person  had  regularly  proved  the  same  act 
of  bankruptcy,  under  a  prior  separate  commis- 
sion against  him  and  his  partners.    Ex  parte 

Aid  Proof  JnWe.}~-A  bankrupt  is  bound  to 
disclose  to  the  commissioners  all  the  circum- 
stances relating  to  his  property,  notwithstanding 
such  disclosure  may  tend  to  establish  an  act  of 
bankruptcy.    Pratt's  case,  1  Glyn  &  J.  5a 

A  petitioning  creditor,  under  a  separate  com- 
mission  against  A.,  ordered  to  exhibit  the  pro- 
ceedings under  that  commission,  in  order  to  aid 
the  proof  of  an  act  of  bankruptcy  by  A.  under  a 
subsequent  joint  commission  against  A.  and  B. 
Ex  porta  Ibrrison,2  Glyn  4,  J.  135. 

There  is  a  jurisdiction  m  bankruptcy  to  com. 
pel  witnesses  to  attend  the  commissioners  to  prove 
the  act  of  bankruptcy,  reserving  just  exceptions. 
Ex  parte  Higgins,  11  Ves.  jun.  & 

A  person  having  a  deed  in  his  possession,  that 
hi  effect  amounts  to  an  act  of  bankruptcy  by  one 
of  the  parties,  may  be  ordered  to  attend  the  com- 
misauiwirs  with  it,  without  prejudice  to  any  ob- 
jection being  taken  before  them  as  to  disclosure  of 
confidential  communications.  Ex  parte  Treacher, 
Buck,  17:  &  P.  Ex  parte  CaxohiHU.ld  Yes.  inn. 
233;  1  Rose,  313. 

Witnesses  to  prove  the  act  of  bankruptcy  not 
having  obeyed  the  summons  of  the  commission- 
era,  an  order  was  made  that  they  should  attend. 
Ex  porta  Land,  6  Ves.  jun.  781. 

A  witness  to  an  act  of  bankruptcy  ordered  to 
attend  the  ecmmiasionera,  and  prove,  under  pe- 
nalty of  costs  for  disobedience.  Ex  parte  Gard- 
ner, 2  Rose,  107 ;  1  Ves.  &  B.  74 :  &  P.  Ex 
porta  Jones,  17  Ves.  jun.  379. 

(b)  In  Actions. 

Declarations  of  Jfeaaras*.]— The  declarations 
of  a  bankrupt  as  to  any  particular  matter  or  deed 
which  may  constitute  an  act  of  bankruptcy,  if 
made  after  the  deed  done,  are  not  evidence.  Kab- 
asm  v.  Kemp,  4  Esp.  233— Ellenborough. 

In  order  to  let  in  the  declaration  of  the  bank- 
nipt,  in  proving  an  act  of  bankruptcy,  what  the 
bankrupt  says  must  be  connected  or  contempo- 
raneous with  the  act  Ex  parte  Pahner,lVemc 
Jb  Chit  373. 
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A  trader  being  pressed  for  payment  of  a  debt 
by  the  attorney  of  a  creditor,  promised  to  give 
him  a  security  on  the  following  day ;  instead  of 
which  he  left  his  place  of  residence,  and  imme- 
diately afterwards  gave  securities  to  another  cre- 
ditor, a  relation.  On  his  return  home,  at  the  ex- 
piration of  nearly  a  month,  the  attorney  of  the 
former  creditor,  in  the  course  of  conversation, 
asked  him  What  security  he  had  given  his  rela- 
tion; to  which  he  replied,  "  he  did  not  know  :"— 
Held,  that  the  declarations  of  the  debtor  in  that 
conversation  were  admissible  in  evidence  to  sup- 
port an  alleged  act  of  bankruptcy  in  giving  the 
securities  to  his  relation,  by  way  of  fraudulent 
preference,  and  to  shew  the  conduct  of  the  party 
giving  them ;  although  it  was  objected  that  the 
conversation  took  place  in  the  absence  of  the  per- 
son to  whom  the  securities  were  given ;  and  at 
too  great  a  distance  of  time  (a  month)  from  the 
completion  of  the  transaction— Gaselee,  J.  diss. 
Ridley  v.  Gyde,  3M.&  Scott,  448;  9  Bing.349. 

In  an  action  by  the  assignees  of  a  bankrupt, 
the  bankrupt  mav  allow  his  attorney  before  the 
bankruptcy  to  give  in  evidence  privileged  com- 
munications, though  offered  as  proof  of  the  act 
of  bankruptcy.  Merle  v.  Moore,  R.  &  M.  390 ; 
2  C.  and  P.  275— Best 

In  trespass  against  the  sheriff  and  an  execution 
creditor  for  seizing  goods  of  An  which  the  plain- 
tiffs claimed  as  assignees  under  a  joint  commis- 
sion against  A.  and  R,  the  plaintiffs  in  support 
of  the  joint  commission  gave  evidence  of  acts  and 
declarations  of  R,  for  the  purpose  of  shewing  that 
he  had  become  a  bankrupt : — Held,  that  this  evi- 
dence was  inadmissible ;  and  that  the  court,  in 
Cnting  a  new  trial  on  this  ground,  could  not 
it  the  inquiry  on  such  second  trial  to  the 
question  of  B.'s  bankruptcy.  Bernasconi  v. 
Farebrother,  2  B.  &  AdoL  372. 

Who  may  be  Witnesses.] — The  bankrupt  can- 
not be  called  to  explain  an  act  upon  which  the 
assignees  rely  as  an  act  of  bankruptcy.  Sayer 
v.  Garnet,  9  Bing.  103;  4  M.  and  P.  734. 

Nor  to  explain  an  equivocal  act  of  bankruptcy. 
Huffman  v.  Pitt,  5  Esp.  22— Ellenborough. 

Though  in  one  case  it  was  held  that  a  bankrupt 
is  an  admissible  witness  to  explain  a  doubtful  act, 
which  may  be  or  not  an  act  of  bankruptcy ;  as 
whether  an  arrest  relied  upon,  as  a  concerted  and 
fraudulent  one  was  so  or  not.  Oxladev.  London 
{Sheriffs),  1  Esp.  287— Kenyon. 

A  creditor  is  a  witness  to  prove  an  act  of  bank- 
ruptcy, if  he  releases  the  assignees.  Ksopes  v. 
Chapman,  Peake,  19 — Kenyon. 

Depositions.] — The  commission  and  proceed- 
ings are  inadmissible  evidence  of  an  act  of  bank- 
ruptcy for  the  purpose  of  defeating  a  conveyance. 
WhUworth  y.  Graham,  2  Rose,  364. 

Where  the  proceedings  are  produced,  the  act 
of  bankruptcy,  found  under  the  proceedings  shall 
be  sufficient  for  the  plaintiff,  without  proof  of  an 
actual  act  of  bankruptcy.  Pearson  v.  Fletcher, 
5  Esp.  90— Ellenborough. 

A  deposition  in  which  it  is  stated  that  the  de- 
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ponent  saw  the  bankrupt  execute  an  assignment 
of  all  his  effects  to  a  trustee,  for  the  benefit  of 
his  creditors,  is  sufficient  evidence  of  an  act  of 
bankruptcy,  without  producing  the  deed  of  as- 
signment itself,  such  deposition  being  in  evi- 
dence amongst  the  other  proceedings  under  sta- 
tute 49  Geo.  3,  c  121,  s.  10.  Kay  v.  Stead,  2 
Stark.  200— Wood. 

The  depositions  of  the  act  of  bankruptcy,  when 
recorded  according-  to  5  Geo.  2,  c  30,  s.  41,  are 
evidence,  in  an  action  at  law,  to  prove  the  precise 
time  when  the  act  of  bankruptcy  was  committed, 
if  specified  therein. Jonsonv.  Wuson,  1  DougL$57. 

An  objection  to  the  insufficiency  of  depositions 
to  establish  an  act  of  bankruptcy  must  be  made 
at  the  trial.  Jacobs  v.  Latour,  2  M.  &  P.  20 ;  5 
Bing.  131. 

'  If  no  objection  is  made  at  the  trial,  it  is  not 
any  ground  for  a  new  trial    Id. 

The  defendant,  though  he  has  given  no  notice 
to  dispute,  may  nevertheless  give  evidence  Juo 
disprove  the  act  of  bankruptcy.  Mills  v.  Ben- 
nett, 2M.&S,  556;  2  Rose,  269. 

In  an  action  by  assignees,  where  no  notice  has 
been  given  to  dispute,  a  deposition  stating  that 
the  bankrupt  absented  himself,  and  that  the  bank- 
rupt had  admitted  that  he  absented  himself  for 
the  purpose  of  avoiding  his  creditors,  but  not 
specifying  the  time  of  such  admission,  is  not 
prima  facie  evidence  to  prove  the  act  of  bank- 
ruptcy.   Marsh  v.  Meager,  1  Stark.  353 — Ellenb. 

Upon  an  order  to  proceed  to  trial  upon  two 
issues,  to  try  the  validity  of  the  commission,  the 
plaintiff  to  give  notice  in  writing  to  the  bank- 
rupt ot  the  acts  intended  to  be  relied  on  at  the 
trial : — Held,  that  the  petitioner  in'  his  notice 
must  specify  the  acts  relied  on,  the  times  when 
they  were  committed,  and  the  witness  who  will 
be  called  to  prove  them.  Ex  parte  Bogen,  Buck, 
137. 

Y.  Petitioning  Creditor. 


1.  Who  may  be, 

Agent**}— A  factor,  who  sells  goods  in  his  own 
name,  without  a  del  credere  commission,  is  a 
good  petitioning  creditor  against  the  purchaser, 
although  he  has  merely  communicated  the  name 
of  the  purchaser  to  his  principal.  Sadler  v. 
Leigh,  4  Camp.  165;  2  Rose,  28&-ElIenborough. 

But  he  ceases  to  be  so,  when  the  principal  has 
agreed  with  him  to  consider  the  purchaser  as  his 
debtor,  and  has  taken  steps  for  recovering  the 
debt  directly  from  the  purchaser.    Id. 

Alien*  and  Traders  in  an  Enemy's  Country.}— 
A  commission  of  bankrupt  founded  on  the  peti- 
tion of  a  British  subject  resident  here,  for  a  debt 
due  to  himself  and  partners,  also  British  subjects, 
but  resident  and  carrying  on  trade  in  an  enemy's 
country,  is  bad.  M'&onnell  v.  Hector,  3  B.  &  P. 
113.  And  set  De  Metton  v.  De  MeUo,  12  East,  234; 
2  Camp.  420 ;  Kensington  v.  Inglis,  East,  275. 

Even  though  he  be  naturalized  in  a  neutral 


state.     O'Mealey  v.   Wilson,  1  Camp,  482— 
Ellenborough. 

The  residence  of  a  British  subject  in  an  ene- 
my's country  for  the  purpose  of  a  trade,  licensed 
b  v  the  government  of  this  country,  is  not  a  disa- 
bility to  take  out  a  commission.  Ex  parte  Ba- 
glehde,  18  Yes.  jun.  525 ;  1  Rose,  271. 

The  debt  of  such  a  person  would  be  good  to 
support  the  commission,  if  the  residence  be  not 
shewn  to  be  an  adhering  to  the  enemy.  Roberta 
v.  Hardy,  3  M.  &  &  533;  2  Rose,  457. 

Creditors  who  have  signed  Composition  Deeds.] 
—If  a  trader  commit  an  act  of  bankruptcy  by 
assigning  all  his  stock  in  trade  to  A^  who  is  a 
party  to  the  deed  of  assignment,  A.  cannot  be 
a  petitioning  creditor  grounded  on  that  act  of 
bankruptcy.  Jackson  v.  Irwin,  2  Camp.  49 — 
Ellenborough.  And  see  Bamford  v.  Baron,  2  T. 
R.  594 

Nor  a  creditor,  who,  without  executing,  has 
assented  to  the  deed,  by  approving  of  acts  done 
under  it  by  the  trustees.  Back  v.  Goock,  4 
Camp.  232;  Holt,  13— Gibbs:  &  P.  Hicks  v. 
Burfitt,  4  Camp.  235,  n.  And  see  Juppenden  v. 
Burgess,  4  East,  230;  1  Smith,  33. 

So,  of  an  absolute  bill  of  sale.  Ex  part* 
Shaw,  1  Madd.  599. 

If  the  petitioning  creditor  has  acted  under  the 
deed,  although  he  may  not  have  executed  it,  he 
cannot  avail  himself  of  it  as  an  act  of  bank, 
ruptcy,  and  will  be  liable  for  the  costs.  Ex  parte 
CawkweU,  1  Rose,  313;  19  Ves.  jun.  23a 

Where  a  creditor,  being  ignorant  that  an  act  of 
bankruptcy  had  been  committed  by  his  debtor, 
executed  a  composition  deed  fof  the  amount  of 
his  debt,  and  received  a  dividend  under  it  :— 
Held,  that  he  might  still  become  a  petitioning- 
creditor  in  respect  of  the  original  debt  Doe  <L 
Pitcher  v.  Anderson,  5  M.  &  S.  161 ;  1 


Where  a  commission  was  sued  out  upon  the 
petition  of  a  trustee  of  an  equitable  creditor  who 
had  signed  a  composition  deed,  the  court  supersed- 
ed the  commission.    Ex  parte  Bather,  Bock,  496. 

If,  at  a  meeting  of  creditors,  one  of  the 
tors  dissent  from  the  execution  of  a  deed  of 
signment— quasre,  whether  he  can  issue  a 
mission  upon  it  ?    Ex  parte  Batdew,  1  Moot.  Jt 
Mac  43a 


If,  by  a  composition  deed,  an  insolvent  assign 
to  four  trustees,  all  his  goods,  for  the  benefit  of 
his  creditors,  provided  the  trustees  and  the  credi- 
tors on  or  before  a  given  day  prove  their  debts, 
if  required,  and  execute  the  deed,  and  there  is  a 
covenant  by  the  trustees  and  creditors  that  they 
will  not  arrest,  implead,  or  prosecutor  the  debtor, 
or  any  of  his  goods,  chattels,  lands,  or  tenements, 
on  account  of  their  debts,  and  on  such  suing  or 
prosecution  the  deed  shall  be  a  discharge;  and 
the  deed  k  executed  by  two  only  of  the 
the  debt  of  a  trustee  who  has  executed  H  ia 
tinguished,  and  he  cannot  sue  out  a 
on  it  SinaUv.  Marwood,  9  B.&(X  300;  4  XL 
&  R.  181.  

Executors.}— One  of  three  executors  may  by 
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kunself  be  *  good  petitioning  creditor  on  a  debt 
due  to  the  testator*  Treasure  v.  /met,  1  Selw. 
N.  P.  365. 

A  commission  maybe  taken  out  by  an  execu- 
tor  before  he  has  obtained  probate.  Ex  parte 
Paddy,  3  Madd.  341;  Bock,  235. 

So,  a  commission  may  be  supported  on  a  debt 
due  to  the  petitioning  creditor  in  the  character  of 
executor,  although  he  had  not  obtained  a  probate 
on  a  sufficient  stamp  at  the  time  when  the  com- 
mission issued,  if  he  afterwards,  before  adjudica- 
tion, obtain  a  Talid  probate,  for  that  has  relation 
back  to  the  testator's  death.  Rogere  v.  Jamee, 
7  Taunt  147;  2  March.  425. 

Uuukamd  end  Wife.}— A  husband  alone  cannot 
be  the  petitioning  creditor  to  support  a  commis- 
sion, in  respect  of  a  debt  composed  partly  of  a 
sun  of  money  due  to  him  in  his  own  right,  and 
partly  of  a  sum  due  to  his  wife  dum  sola.  Bam- 
ssyv.  George,  1  M.  &  S.  176 ;  1  Rose,  10a    . 

But  the  husband  alone  may  sue  out  a  commis- 
sion upon  a  note  given  to  the  wife  dum  sola. 
Ex  parte  Barber,  1  Glyn  &  J.  1. 

Infant**] — An  infant  cannot  be  a  petitioning 
creditor,  because  he  cannot  enter  into  the  neces- 
sary bond.    Ex  parte  Barrow,  3  Yes.  jun.  554. 

A  commission  connot  be  supported  upon  a 
petitioning  creditor's  debt,  made  up  of  debts  due 
to  several  persons,  if  one  of  them  be  an  infant 
and  a  separate  creditor  of  the  trader.  Ex  parte 
Merton,  Buck,  48.       ^ 

Partmere.}— One  partner  cannot  be  a  petition- 
ing creditor  against  another,  unless  the  debt  be 
such  as  he  might  maintain  an  action  upon. 
Windham?. Pattereon,  1  Stark.  144;  2 Rose, 466 
— Ellenborough.  And  see  Maroon  v*  Barber, 
Gow,  17. 

But  it  is  no  objection  that  the  petitioning  cre- 
ditor was  in  partnership  with  the  bankrupt  in  a 
particular  transaction,  provided  the  debt  does  not 
arise  out  of  that  particular  transaction.    Id. 

If  one  of  three  partners  undertake  to  provide 
for  two  bills  drawn  by  the  three,  and- accepted  by 
a  fourth  person,  such  three  partners  cannot  be 
petitioning  creditors  on  a  commission  against 
the  acceptor,  although  the  conduct  of  the  part- 
ner may,  as  against  his  co-partners,  have  been 
fraudulent  Sickmtmd  v.  Heavy,  1  Stark.  202 : 
S.  C.  not  S.  P.  4  Camp.  207— Ellenborough. 

A  commission  cannot  be  supported  on  the 
petition  of  one  only  of  two  partners  to  whom  a 
joint  debt  is  due.  Buchland  v.  Neweome,  1  Taunt 
477;  1  Camp.  474. 

Other  Persons.] — Creditors  having  collateral 
securities]  for  their  debts  may  still  be  petitioning 
creditors, — as  mortgagees.  Ex  parte  Jackoon,  5 
Yes.  jun.  357;  Ex  parte  Topham,  1  Madd.  3a 

Holders  of  warrants  of  attorney.  Mile*  v. 
Rawlyne,  4  Eap.  194 — Ellenborough. 

Judgment  creditors.  Bryant  v.  Wither*,  2  M. 
efc  &  fi3j  2  Rose,  a 
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Holders  of  bilk  or  notes.  Ex  parte  Dotttkat, 
4B.&A.67. 

By  a  private  act  of  parliament,  intituled  "  An 
Act  to  enable  the  Norwich  Union  Society  to  sue 
in  the  name  qf  their  secretary,  and  to  be  sued  in 
the  names  of  their  directors,  treasurer,  and  secre- 
tary," that  society  were  empowered  to  commence 
and  prosecute  all  actions  and  suits  in  the  name  of 
their  secretary  as  the  nominal  plaintiff: — Held, 
that  it  did  not  empower  the  secretary  to  sue  out 
a  commission  of  bankruptcy  on  behalf  of  the  so- 
ciety, against  a  person  indebted  to  them  as  a  so- 
ciety. Guthrie  v.  Fi$k,5  D.&ft.24;  3B.&C. 
178;  3  Stark.  153. 

If  a  creditor  has  received  and  transferred  a  bill 
of  exchange,  the  holder  of  the  bill  is  the  proper 
petitioning  creditor.  Ex  parte  Batten,  1  Mont 
&BIigh,412. 

The  having  proved  under  a  former  invalid  com- 
mission, will  not  of  itself  prevent  a  man  from 
being  a  petitioning  creditor.  Beardmare  v.  Shaw, 
1N.R.263. 

But  the  debt  of  a  creditor,  who  has  joined  in  a 
petition  to  supersede  a  prior  commission,  and 
proved  his  debt  under  a  second  commission,  cou- 
pled with  an  act  of  bankruptcy  prior  to  that  on 
which  the  second  commission  is  founded,  may  be 
set  up  to  defeat  such  second  commission,  by  a 
defendant  in  an  action  at  the  suit  of  the  assignees  j 
under  that  commission.    Id. 

Semble,  that  an  uncertificated  bankrupt  can 
petition  for  a  commission  if  his  assignees  make 
no  claim  to  the  debts.  Ex  parte  Cartwright,U 
Rose,  230. 

Bat  a  bankrupt  who  has  not  paid  15s.  in  the 
pound  under  a  second  commission,  although  he 
has  obtained  his  certificate  under  it,  cannot  be  a 
petitioning  creditor.  Ex  parte  Robineon,  1  Mont 
&M.44. 

A  party  who  has  been  discharged  twice  under 
the  insolvent  act,  and  is  afterwaros  bankrupt,  and 
not  paid  15a.  in  the  pound,  cannot  have  property, 
and  therefore  cannot  be  a  petitioning  creditor. 
Ex  parte  Maocarnae,  1  Deac  &  Chit  507. 

Assignees  may  sue  out  a  commission  in  re- 
pect'of  a  debt  due  to  their  bankrupt  Ex  parte 
Biakey,  1  Glyn  &  J.  197. 

So,  though  one  of  the  assignees  be  a  solvent 
partner  of  the  bankrupt,  if  the  debt  be  a  partner- 
ship debt    Id. 

A  petitioning  creditor  who  has  neglected  to 
prosecute  a  commission,  shall  not  have  another. 
Ex  parte  Maaterman,  2  tooae,  44$. 

2.  Duty  of  Petitioning  Creditor. 

lb  attend  Meeting  for  Adjudication\}--The 
presence  of  the  petitioning  creditor  at  the  meet- 
ing to  declare  the  party  a  bankrupt,  is  required 
by  a  general  order  of  Lord  Rosslyn,  26th  of  No- 
vember, 1798.  Ex  parte  Edwarde,  18  Ves.  jun. 
318. 

Such  attendance  is  not  dispensed  with  on  the 
ground  of  inconvenience  to  himself.  Ex  parte 
WUlienuon,  1  J.  &,  W.  240. 

A  distance  of  80  miles  is  not  a  cause  for  non- 
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attendance.  Ex  parte  Cox,\  Mont  390;  1  Deac. 
&  Chit  205. 

A  distance  of  900  miles  allowed.  Ex  parte 
Roes,  1  Mont  &  Bligh,  965;  1  Deac.  &.  Obit 
559. 

'the  petitioning  creditor  to  a  separate  commis- 
sion against  A.  will  not  be  compelled  to  attend 
to  give  evidence  in  support  of  a  subsequent  joint 
commission  against  the  same  party  and  his  co- 
partner.   Ex  parte  Stones,  1  Glyn  &  J.  7. 

Other  Matters.] — The  petitioning  creditor  is 
bound  to  give  every  information  in  his  power 
upon  every  subject  which  comes  within  his  know- 
ledge as  petitioning  creditor.  -  Ex  parte  Grave*, 
1  Glyn  &  J.  86. 

A  petitioning  creditor  is  bound  to  be  assistant 
to  the  commission  in  all  its  stages;  therefore, 
where  a  petitioning  creditor  had  declared  a  com- 
mission to  be  invalid,  ho  was  held  liable  for  the 
costs  of  inquiries  occasioned  by  that  declaration. 
Ex  parte  Gloeeop,  2  Rose,  386. 

He  is  responsible  for  the  production  of  a  bill 
of  exchange  upon  the  direct  proof  of  which  his 
debt  has  been  established.    Id. 

In  one  case,  the  petitioning  creditor  was  directed 
to  have  the  management  of  the  defence  to  an  ac- 
tion brought  by  the  bankrupt,  to  try  the  validity 
of  his  commission,  but  the  assignee  to  be  fully 
indemnified.    Ex  parte  Stewart,  2  Rose,  6. 

a  Liability  ef  Petitioning  Creditor, 
(a)  Generally. 

The  petitioning  creditor  ie  to  me  for  and  pro-' 
eocute  the  commission  at  hie  own  •costs  until  the 
choice  of  assignees.    6  Geo.  4,  c.  16,  g.  14. 

By  statute  5  Geo.  2,c  30,  s.  95,  the  petition- 
ing creditor  was  liable  to  pay  the  costs  and  ex- 
penses incurred  in  suing  out  and  prosecuting  a 
commission,  until  the  assignees  were  chosen; 
therefore  it  was  held  on  that  statute,  that  an  action 
for  the  expenses  of  suing  out  and  prosecuting  a 
commission,  till  the  choice  of  assignees,  could  not 
be  maintained  against  the  petitioning  creditor  and 
another  person  jointly,  who  had  been  appointed 
assignees.  Finchett  v.  How,  2  Camp.  275— 
•  EUenborough. 

A  petitioning  creditor  cannot  petition  to  be 
paid  his  taxed  bill  by  a  removed  assignee,  unless 
he  charges  collusion,  in  re  Gibson,  1  Glyn  &  J. 
303. 

Where  an  attorney  is  employed  by  one  person 
to  sue  oat  a  commission  on  the  petition  of  an- 
other person,  the  person  so  employing  the  attor- 
ney, and  not  the  petitioning  creditor,  is  the  per- 
son liable  to  pay  the  attorney  the  costs  of  suing 
out  the  commission.  Poeock  v.  Russell,  4  C.  & 
P.  14 :  &  C.  nom.  Poeock  v.  Rueeen,  M.  &  M. 
357— Tenterden. 

Qussre,  if  an  attorney  can  guarantee  the  peti- 
tioning creditor  against  the  costs  of  the  commis- 
sion, on  condition  ofbeing  employed  as  solicitor  to 
the  commission  ?  GiUett  v.  Rippon,  M.  <fc  M.  406 
—Tenterden.  And  eee  Murray  v.  Reeves,  8  B.  &, 
*J.421. 


I*  is  a  contempt  of  the  great  seal  for  a  petition- 
ing creditor  to  strike  a  docket  at  the  instance  of 
a  solicitor  who  undertakes  to  prove  the  act  of 
bankruptcy,  and  to  guarantee  him  against  any 
expenses  he  may  be  put  to  by  issuing  the  com- 
mission; and  the  court  therefore  will  not,  upon 
the  petition  of  such  a  creditor,  tax  the  solicitor's 
bill  of  costs.    Exports  Wilson,  Buck,  306. 

The  assignees,  after  the  trial  of  an  action  com- 
menced by  them,  where  it  appeared  that  there) 
was  not  a  sufficient  trading  to  support  the  oonv 
mission,  and  after  -acts  under  the  commission, 
presented  a  petition  to  have  the  commission  su- 
perseded, and  that  all  costs  and  expenses  mcurrod 
might  be  paid  by  the  petitioning  creditor: — 
Held,  that  the  application  **m*  too  lata,  and  that 
the  petitioning  creditor  was  not  responsible.  Ex 
parte  Paul,  1  Mont  &  Mac- 185. 

The  Chancellor  had  not  jurisdiction  in  bank- 
ruptcy to  order  the  petitioning  creditor  to  pay  t&cj 
solicitor's  bill  up  to  the  choice  of  assignees.  Bx 
parte—,  Buck,  475. 

Rule  as  to  the  liability  of  the  original  petition- 
ing- creditor  for  costs  upon  substitution  of  a  pe- 
titioning creditor's  debt  Ex  parte  Ceusino,  2 
Glyn  &  J,  270. 

A  petitioning  creditor  was  allowed  his  costs  of 
resisting  an  application  to  supersede  the  rnsnmis 
sion  out  of  the  bankrupt's  estate.    Ex  parte  Ba*U 
tomley,  5  Madd.  91. 

By  6  Gee.  4»  e.  16,  s.  32,  in  actions  agaimet  the 
petitioning  creditor,  either  alone  or  jointly 
others,  for  any  thing  done  under  the  eemuni 
er%s  warrant,  proof  of  the  fact  of  hie  being 
sufficient,  in  the  same  manner,  and  to  the 
extent  me  if  he  had  himself  committed  the  a 


VI.  Petitioning  Creditor's  Dot. 

1.  Amount. 

By  6  Geo.  4,  c  16,  s.  15,  the  petitioner's  deb*\ 
if  a  single  debt,  due  to  one  creditor,  or  more,  being 
partners,  must  amount  to  1002.  or  upwards) ;  \f 
due  to  two  separate  creditors  to  150J.  or  up- 
wards ;  and  if  due  to  three  or  more  separate  cre- 
ditors to  2001.  or  upwards. 

A  commission  sued  out  upon  the  affidavits  of 
four  petitioning  creditors,  whose  debts  did  not 
appear  upon  the  face  of  those  affidavits  to  amount 
to  2001,  was  not  void  under  the  5  Geo.  2.  c  30, 
s.  23 ;  the  provision  respecting  such  affidsTits 
being  directory  only,  and  not  conditional.  Hitt 
y.  male,  2  N.  R.  196. 

Quawe,  whether  proof  of  a  debt  of  1611.  to 
of  the  petitioning  creditors,  there  being 
than  three,  will  support  a  commission? 
▼.  MUUs,  1  T.  R.  475. 

2.  Tims  of  accruing. 

(a)  Whilst  Bankrupt  a  Trader. 

A  party  most  be  a  trader  at  the  time  of  toe 
petitioning  creditor's  debt ;  but  if  that  was  con- 
tracted while  he  wee  a*  trader,  and  he  lenie  oeT 
trade,  he  may  still  become  a  bankrupt    Dee  4L 
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Barnard  v.  Lawrence,  %C.  &P.  134— Abbott;ff, 
P.D*we*.Holdsworth,Ff*ko,&k, 

Bat  if  the  debt  be  contracted  whilst  he  it  in 
trade,  4od  a  bond  be  given  for  it  afterwards,  it  is 
sufficient    Jo*. 

And  a  debt  contracted  before  a  man  entered 
into  trade  is  sufficient  Butcher  v.  Easto,  1 
Dougl.293. 

A  commission  may  be  supported  on  a  debt 
accruing  before  the  bankrupt  became  a  trader, 
and  an  act  of  bankruptcy  committed  after  tie  has 
ceased  to  be  a  trader.  Bailie  v.  Gnrat,  9  Bin* 
UU;3M.etScott,m 

(6)  Before  Act  of  Bankruptcy. 

Generally.] — Although  thepetitioning  creditor's 
debt  mutt  have  accrued,  ana  be  due  at  the  time  of 
the  act  of  bankruptcy,  it  need  not  then  be  payable; 
for  a  person  who  mm  given  credit  to  a  trader  upon 
valuable  consideration  for.  any  sum  payable  at  a 
certain  day,  which  may  not  have  arrived  at  the  time 
of  the  act  if  bankruptcy,  may,  nevertheless,  be  a 
petitioning  creditor  in  respect  of  such  debt,whether 
mashaU  have  any  security  in  writing,  or  otherwise, 
fsr  such  sum  or  not.    6  Geo.  4,  o.  16,  a.  15. 

The  debt  must  be  a  subsisting  debt  at  the  time 
of  the  act  of  bankruptcy  upon  which  the  com- 
mission  is  grounded;  it  is  not  sufficient  that  the 
debt  accrued  before  the  conunission  was  sued  out 
Mass  v.  Smith,  I  Gamp.  4&— Elfenborough. 

And  rale  for  a  new  trial  was  refused.    Id. 

And  that  fact  should  appear  upon  the  deposi- 
tion. Idnoson  v.  Robinson,  1  Stark.  456— EUenb. 
&  P.  Clarke  v.  Askew,  1  Stark.  457 ;  Key  v.  Cook, 
2M.&P.  720.  And  see  Thackrah  v.  Wood,  3 
Stark.  141. 

Where  C  before  the  act  of  bankruptcy,  ac- 
cepted, for  the  accommodation  of  the  bankrupt, 
a  bill  drawn  bv  him,  and,  after  the  act  of  bank- 
ruptey,  paid  the  amount  of  the  bill  to  T.  &,  to 
whom  it  had  been  negotiated: — Held,  that  such 
payment  did  not  constitute  a  good  petitioning 
creditor's  debt  ExparteHolding+lGlyn&J.M. 

Upon  proof  that  a  good  debt  once  existed,  the 
law  will  presume  that  it  continued  down  to  the 
time  of  the  bankruptcy.  Jsttfcsonv.Jn^SCamp, 


Bat  in  a  late  case  the  contrary  was  held.  Ores- 
fey  ▼.  JPWee,  2  C.  &  P.  4fr- Abbott 

If  it  be  necessary  to  prove  a  good  petitioning 
creditor's  debt  on  the  30th  May,  it  is  not  sum. 
dent  to  shew  that  on  the  29th  of  January  previ- 
ous, a  sum  of  7.00Z.  was  due,  and  that  there  were 
receipts  and  payments  afterwards;  but  it  must  be 
proved  that  on  the  specific  day  as  much  as  1002. 
wan  owing.    Id. 

It  is  prima  facie  evidence  that  a  promissory 
note  was  in  existence  before  an  actef  bankruptcy, 
that  it  is  proved  to  have  been  in  existence  before 
the  docket  is  struck,  and  bears  date  on  the  face 
of  H  before  the  act  of  bankruptcy.  Obbard  v. 
Betkam,  M.  6t  M.  486— Tenterden. 

Ilie  dale  of  a  promissory  note  made  by  a  bank- 
rapt  is  prima  facie  evidence  to  shew  that  the  note 


existed  before  the  act  of  bankruptcy  was  commit- 
ted.    Taylor  v.  Kinloch,  1  Stark.  175— Ellenb. 

But  no  declaration  by  the  bankrupt,  whether 
oral  or  written,  subsequent  to  his  bankruptcy, 
would  be  admissible  in  evidence  to  prove  this.  Jo. 

1£,  in  an  action  against  the  sheriff,  the  defend- 
ant do  not  give  notice  to  dispute  the  requisites 
to  support  the  commission,  and  the  assignees 
give  evidence  of  an  act  of  bankruptcy  committed 
between  the  sale  and  issuing  the  commission,  it 
seems  that  they  must  prove  the  petitioning  ere* 
ditor's  debt  before  the  act  of  bankruptcy : — the 
judges  equally  divided  Norman  v.  Booth,  10  B. 
dt  C.  703. 

On  BiUs  not  oVe.V—  Where  the  petitioning  cre- 
ditor's debt  $a  a,  bill  drawn  by  the  bankrupt,  and 
indorsed  to  the  petitioning  creditor,  evidence 
must  be  adduced  that  it  was  indorsed  before  the 
suing  out  of  the  commission.  Rose  v.  Rowcroft, 
4  Camp.  245— Gibbs :  &  P.  Dixon  v.  Evans,  6  T. 
R.  59,  overruling  ilium.  2  Wils.  135;  Bingley  v. 
MaUiaon,  3  Dougl.  333. 

So,  where  the  debt  arises  on  a  note  indorsed,  or 
a  bifl  accepted  by  the  bankrupt,  evidence  must  be 
given  that  the  indorsement  or  acceptance  wee 
prior  to  the  act  of  bankruptcy :  the  mere  pro* 
auction  of  the  instrument  bearing  an  earlier  date 
is  insuficient  Court*  v.  Harris, ,M.  &.  M.  141— 
Tenterden. 

But  if  the  course  ef  dealing  between  the  par- 
ties raises  the  presumption  that  the  petitioning 
creditor  received  the  bill  before  the  act  of  bank, 
ruptey,  H  is  prims  facie  sufficient.    Id. 

The  petitioning  creditor's  debt  did  not  amount 
to  1061.  at  the  time  of  the  act  of  bankruptcy,  but 
was  increased  to  a  little  more  than  1002.  by  a 
note  of  the  bankrupt,  due  at  that  time,  being  in- 
dorsed to  him  before  he  petitioned  for  the  com- 
mission; this  debt  was  deemed  sufficient  to  sup- 
port the  commission.    Qlaietert.  Hewer,  7  T.  R. 

49a 

Bills  to  the  amount  of  1001.  drawn  and  issued 
by  a  trader  before  an  act  of  bankruptcy,  but  be- 
coming due  afterwards,  are  sufficient,  when  due, 
to  found  a  petition  for  a  commission  against  him. 
Brett  v.  Levett,  13  East,  213;  1  Rose,  102. 

But  note,  the  bankrupt  was  in  fact  indebted  to 
different  persons  at  the  time  of  the  act  of  bank- 
ruptcy in  more  than  100/.  even  allowing  the  re- 
bate of  interest  upon  the  bills,  calculated  back  to 
that  period.    Id. 

So,  where  A.,  having  drawn  a  bill  for  1487.  in 
favour  of  B.,  to  whom  he  was  previously  indebted 
to  that  amount,  committed  an  act  of  bankruptcy 
before  the  bill  became  due,  or  had  been  presented 
for  acceptance : — Held,  that  such  hill  was  a  good 
petitioning  creditor's  debt,  although  it  appeared 
that  it  had  been  duly  presented  and  paid  by  the 
acceptors  subsequently  to  the  commission.  Ex 
parte  Douthat,  4  B.  &  A.  67. 

If  two  persons  exchange  acceptances,  and,  be- 
fore the  bills  are  mature,  one  of  the  acceptors 
commits  an  act  of  bankruptcy,  there  is  not  such 
a  debt  due  from  him  to  the  other  as  will  sustain  a 

f^mmi— i*n  lmfiim  ilm  «*hf»r  Km  pmiA  hi*  nwn  ia. 
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ceptance.    Sarratt  v.  Austin,  4  Taunt  900;  9 
Rom,  119. 

Semble,  that  evidence  of  the  mere  fact  of  a 
bankrupt  having  drawn  or  indorsed  a  bill  for  1001., 
and  of  its  being  over-due  in  the  hands  of  a  holder, 
is  not  of  itself  sufficient  proof  of  a  petitioning 
creditor's  debt,  without  shewing  a  default  by  the 
accepter.    Giles  v.  PotseU,  9  C.  &-  P.  969— Best 

So,  where  the  petitioning  creditor's  debt  was 
created  by  his  giving  a*  check  to  the  bankrupt  on 
his  bankers; — field,  that  payment  of  the  check 
must  be  proved,  it  not  being  sufficient,  especially 
as  the  .bankrupt's  papers  had  come  to  the  hands 
of  the  petitioning  creditor,  to  prove  that  the  check 
came  to  his  hands  again,  and  that  the  bankers, 
the  day  after  the  date  of  it,  paid  on  his  account  to 
the  bankers  of  the  bankrupt  a  sum  corresponding 
in  amount  with  the  check.  Bteasby  v.  Crossleu, 
3  Bins;.  430;  11  Moore,  397;  9C.&  P.91& 

A.  purchases  coals  of  Bn  and  agrees  to  give 
him  a  bill  for  part  of  the  purchase,  payable  at  two 
months:  A.  afterwards  sends  to  B.  a  paper  pur. 
porting  to  be  a  bill  accepted  by  him,  with  a  blank 
left  for  the  name  of  B.  as  the  drawer.  B.  keeps 
the  paper,  but  does  not  fill  up  the  blank  till  after 
be  had  sued  out  a  commission  against  A.:— 
Held,  that  the  bill  did  not  constitute  a  valid  peti- 
tioning creditor's  debt,  and  that  B.  having  elect- 
ed to  keep  the  bill  could  not  prove  his  debt  Ex 
parte  Farenden,  Buck,  34. 

By  deed  of  the  10th  of  June,  1780,  made  on  the 
marriage  of  the.  bankrupt,  his  estate  was  limited 
to  himself  for  life,  remainder  to  his  wife  for  life, 
remainder  to  T.G.  for  500  years,  in  trust,  in  case 
the  wife  should  die  in  the  lifetime  of  her  husband1 
without  issqe  between  them,  to  raise  by  sale  or 
mortgage,  after  the  death  of  the  husband,  300L, 
and  pay  the  same  as  the  wife  should  by  deed  or 
will  appoint;  in  June,  1809,  the  bankrupt  bor- 
rowed 5001.,  and,  for  securing  the  same,  he  and 
his  wife,  after  levying  a  fine,  together  with  T. 
&,  executed  a  mortgage  of  the  estate,  and  the 
bankrupt  gave  T.  6.  hw  promissory  note  for  900J., 
payable  on  demand,  as  part  of  the  sum  of  300Z. 
secured  by  the  settlement :— Held,  that  the  note 
was  not  a  good  petitioning  creditor's  debt  Ex 
parte  Page,  1  Glyn  &  J.  100. 

It  has  been  doubted  whether  a  debt  founded 
upon  notes  of  a  country  banker,  payable  on  de- 
mand, where  no  demand  had  been  made,  is  suffi- 
cient to  support  a  commission.  Simmon  v.  Sukes, 
6M.&S.995. 

Where  there  was  a  debt  due  for  money  had  and 
received,  and  the  same  was  secured  by  a  note  on 
an  improper  stamp,  the  debt  was  held  sufficient 
to  support  a  sequestration  in  Scotland.  Oeddes 
v.  Mowat,  1  Glyn  &  J.  414. 


Where  Credit  not  expired.] — Before  the  late 
statute,  only  such  persons  as  had  written  securi- 
ties for  their  debts  could  be  petitioning  creditors, 
by  5  Geo.  9,  c  30,  s.  99,  where  the  debt  was  not 
actually  payable  at  the  time  of  the  act  of  bankrupt- 
cy; accordingly  it  was  held,  that  a  debt  due  upon 
an  executory  contract  would  not  be  good  to  found 
a  commission,  unless  it  was  upon  a  written  secu- 


rity.   Ex  parte  While,  0  Ves.  &  B.  180.    Bat 
tee  6  Geo.  4,  e.  16,  s.  15. 

Therefore,  a  debt  due  for  goods,  where  the  cre- 
dit was  not  expired,  was  not  a  good  petitioning' 
creditor's  debt    Cox  v.  Cripps,  9  East,  504. 

Goods  sold,  payable  for,  by  the  custom  of  the 
trade,  two  months  after  the  sale,  did  not  create  a 
debt  to  support  a  commission,  until  the  time  of 
credit  had  elapsed.  Ex  parte  Robert*,  1  Madd. 
79;  9  Rose,  378. 

Nor  was  a  debt  for  goods  sold  upon  an  agree- 
ment to  be  paid  for  by  a  present  bill,  payable  at 
a  future  day.  Hoskins  v.  Dupenry,  9  East,  498; 
6Esp.5a    But  see  Heubestv.  Brown,  f  take,  54. 

Where  goods  were  sold  to  be  paid  for  by  a  bill 
at  four  months,  and  no  bill  was  given,  there  was 
not  a  good  petitioning  creditor's  debt  arising  from 
this  sale  for  the  seller  to  support  a  commission 
against  the  purchaser,  till  the  four  months  had 
expired.  Cothay  v.  Murray,  1  Camp.  235— 
EUenborough. 

Upon  a  sale  of  goods  at  six  or  nine  month's  cre- 
dit, the  purchaser,  by  not  paying  at  the  end  of  six 
months,  made  his  election  to  take  credit  for  the 
nine  months,  and  there  was  no  debt  to  support  a. 
commission  till  the  nine  months  were  expired. 
Price  v.  Nixon,  5  Taunt  338;  9  Rose,  438. 

If  a  party  agree  to  take  a  work  which  is  to  be 
published. m  eighteen  months,  at  intervals  of  two 
months,  the  debt  due  for  the.  numbers  deKrawsl 
is  sufficient  Manor  v.  Pyne,  3  Bing.  985;  11 
Moore,  2  C.  &P.  91. 

A  debt  for  money  lent  on  mortgage,  payable 
after  six  months'  notice,  such  notice  not  to  expire 
before  a  certain  day,  is  a  good  petitioning  credi- 
tor's debt,  without  any  notice  given,  and  more 
than  six  months  before  that  day.  Hill  v.  Hsrrta, 
M.  &  M.  448— Tehterdo*. 

(e)  Another  Act  of  Bankruptcy. 
'  By  6  Geo.  4,  c  1 6,  s.  19,  no  commission  shall  ha 
deemed  invalid  by  reason  of  any  act  of  bankruptcy 
prior  to  the  debt  of  the  petitioning  creditor,  pr 
tided  there  be  a  sufficient  act  of  bankruptcy 
sequent  to  such  debt. 

Neither  the  bankrupt,  nor  any  person 
from  him  by  assignment,  subsequent  to  the 
mission,  shall  be  permitted  in  an  action  at  saw/  te> 
question  the  validity  of  such  commission,  and  re- 
cover from  asigneesthe  property  of  the  bankrupt 
taken  under  it,  by  proving  an  act  of  bankruptcy 
committed  by  the  bankrupt  prior  to  the  petition. 
ing  creditor's  debt;  though  it  be  also  shewn  that 
there  was  a  sufficient  petitioning  creditor's  debt 
existing  at  the  time  of  such  prior  act  of  bank- 
ruptcy, whereon  a  better  commission  might  have 
been  sued  out  Donovan  v.  Duff,  9  East,  91 :  & 
C.  nom.  Kennet  v.  Duff,  9  Smith,  44:  &  J». 
Bryant  v.  Withers,  2M.&S.  193, 131;  9  Rase. 
8;  Parker  v.  Manning,  9  Esp,  598,  n. 

Though  it  is  shewn  that  an  act  of  bankruptcy 
has  been  committed,  the  party  impeaching  the 
existing  commission,  must  shew  a  petitioning 
creditor's  debt  then  legally  subsisting  to  support 

a  commission.    MUes  v.  kawlyus,  4  Esp.  194 

EuenboroQgh. 
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The  creditor*  at  large  df  «  bankrupt,  repre- 
sented by  the  assignees,  cannot  avail  themselves 
•fan  act  of  bankruptcy  prior  to  the  one  on  which 
the  comnuenon  is  sounded,  but  which  the  peti- 
tioning creditor  could  not  take  advantage  o£,  on 
account  of  being  privy  to  it,  inasmuch  as  the  as-, 
sagnees  derive  all  their  rights  under  the  commis- 
sion from  the  petitioning  creditor.  lope  v.  Hock- 
tn,7&&C.101;  9  D.&R.881. 

a-  Must  net  be  discharged. 

A-,  a  creditor  of  B.  to  the  amount  of  115/.  3s. 
8e\,  took  his  bill  for  202.  on  C,  who  had  not  then, 
nor  afterwards,  any  effects  of  B.  in  his  bands :  the 
hilt  when  due,  was  dishonoured,  and  no  notice 
thereof  was  given  by  A.  to  B.: — Held,  that  A.'s 
demand  was  not  discharged ;  but  that  his  debt 
would  support  a  commission' against  B.  Bicker- 
dike  v.  BJhmm,  1  T.  R.  405. 

A  creditor  to  the  amount  of  112L  previous  to 
the  bankruptcy,  receiving  SOL  after  notice  of  an 
act  of  bankruptcy,  is  not  thereby  precluded  from 
■nine  out  a  commission,  for  by  mat  act  he  waives 
his  claim  to  the  payment ;  and  he  may  still  re* 
tain  the  money  in  his  hands  for  the  credit  of  the 
estate.    Mann  v.  Shepherd,  6  T.  R.  79. 

If  there  is  a  good  petitioning  creditor's  debt  at 
the  time  of  the  act  of  bankruptcy,  after  which 
payments  are  made  and  credits  given,  but  there  is 
100L  doe,  thoiurh  if  the  payments  are"  applied  in 
order  of  tame,  tuey  will  be  sufficient  to  discharge 
the  balance  due  at  the  time  of  the  act  of  bank- 
ruptcy, there  is  a  good  petitioning  creditor's  debt 
Alans  v.  Harvey,  M.  &  M.  53&— Tenterden. 

A  debt  which  the  creditor  has  covenanted  with 
Hie  debtor  not  to  sue  him  for,  is  not  a  good  pe- 
titioning creditor's  debt.  Small  v.  Marwood.  4 
M.  AVE.  181;  9  B.  &  C.  300. 

If  a  bill  of  sale  of  goods  be  given  in  satisfaction 
of  a  bond  debt,  and  it  is  afterwards  discovered  that 
the  obligor  had  previously  committed  an  act  of 
bankruptcy,  the  obligee  may  abandon  the  bill  of 
■ale,  and  sue  out  a  commission  against  the  obli- 
gor, and  a  co-obligor  cannot  plead  this  bill  as  an 
accord  and  satisfaction.  Ball  v.  SmaQwood, 
Peake*s  Add.  Cat.  13— Kenyon. 

Where  the  consignee  transfers  bills  of  lading 
to  a  creditor,  as  a  security  for  his  debt,  and  the 
consignor  stops  the  goods  in  transitu,  the  oon- 
sagaer  may  issue  a  fiat  against  the  consignee  on 
hie  original  debt  Ex  parte  Ashton,  2  ltoae.  & 
Chit  5. 

4  Jfust  be  maintainable  by  Action* 

(a}  Parties. 

To  support  a  commission,  where  there  is  only 
one  petitioning  creditor,  there  must  be  a  debt  due 
to  him  separately,  for  which  he  could  maintain 
an  action  at  law  in  his  own  name.  Buckland  v. 
1  Taunt  477;  1  Gamp.  474. 


Therefore,  one  of  two  obligees  is  not  by  him. 
oalf  a  good  petitioning  creditor  against  the  obli- 
r.  la. 

The  debt  must  be  doe  ftom  the  bankrupt  in 


■his  own  right*  and  not  in  autre  droit,  as  exeeu- 
tor  or  otherwise.  Pattison  v.  Banks*  Cowp.  540. 

(6)  Statute  of  Limitations. 

A  debt  which  could  not  be  recovered  m  an  ac- 
tion against  a  plea  of  the  .statute  of  limitations, 
nor  in  equity  by  analogy  to  it,  will  not  be  a  good 
petitioning  creditor's  debt  to  support  a  bankrupt- 
cy.   Exports  Dewdney,  15  Yes.  jun.  479. 

Where  the  plaintiff  sued  two  partners  in  K.  R, 
in  1812,  for  a  debt  of  10001.,  and  one  of  them 
being  abroad,  writs  were  issued  against  him  with 
a  view  to  outlawry ;  but  a  commission  having  is- 
sued against  the  other  partner  resident  in  this 
country,  the  proceedings  as  to  the  outlawry  were 
suspended,  and  the  absent  partner  never  returned 
to  this  country,  except  by  touching  at  Deal,  in 
1814,  for  a  mere  temporary  purpose,  on  his  pas- 
sage from  one  foreign  port  to  another ;  and,  in 
1821,  the  plaintiff  commenced  a  fresh  action  in 
K.  B.  against  him  for  the  same  debt;  but,  being 
unable  to  arrest  him,  issued  a  commission  against 
him  in  that  year;  and  he  afterwards  brought  an 
action  against  the  plaintiff  to  try  the  validity  of 
the  commission,  but,  previously  to  the  trial,  the 
latter  entered  up  continuances  in  the  action  com- 
menced in  1812: — Held,  that,  at  the  time  of 
issuing  the  commission,  the  debt  was  a  good  pe- 
titioning creditor's  debt,  and  sufficient  to  support 
such  commission.  Gregory  v.  HurriU,  8  Moore, 
189 ;  1  Bing.  324.  And  set  S.  C.  6  Moore,  525 ; 
3  B.  &  B.  212;  5  B.  &  C.  341;  8  D.  &  R.  270. 

A  debtor  to  a  bankrupt,  when  sued  by  his  as- 
signee, cannot  set  up  the  statute  of  limitations  as 
an  objection  to  the  petitioning  creditor's  debt  Id. 

Objection,  that  the  petitioning  creditor's  debt 
was  of  more  than  ten  years'  standing,  cannot  be 
taken  advantage  of  by  a  third  person,  where  the 
bankrupt  submitted  to  the  commission.  Quan- 
tock  v.England,  5  Burr.  2628;  2  W.  Black.  702. 

Where  a  verdict  is  found  for  the  plaintiff  in 
an  action  by  assignees,  on  a  contract  entered  into 
with  a  bankrupt  before  his  bankruptcy,  it  is  no 
ground  for  setting  aside  the  verdict,  that  it  did 
not  appear  that  100Z.  of  the  petitioning  creditor's 
debt  was  contracted  within  six  years  before  the 
suing  out  of  the  commission.  Mavor  v.  Pyne,  3 
Bing.  285;  11  Moore,  2;  2  C.  &  P.  91. 

(c)  Insolvent's  Dischargei 

A  creditor  of  an  insolvent  trader  may,  after'  his 
discharge  under  the  53  Geo.  3,  c  102,  take  out 
a  commission  of  bankruptcy  against  him ;  and  his 
debt,  altnough  included  in  the  insolvent's  sche- 
dule, will  be  a  sufficient  petitioning  creditor's 
debt  Jellis  v.  Mountford,  4  B.  &  A.  256.  And 
see  Beardmore  v.  Shaw,  1N.H  263. 

A  creditor  whose  debt  had  been  omitted  in  the* 
schedule  filed  in  the  Insolvents'  Court  by  an 
insolvent  who  had  obtained  his  discharge,  might 
maintain  a  commission  founded  on  mat  debt 
Ex  parte  Shuttleworth,  2  Glyn  At  J.  68. 

(d)  Debts  due  on  Judgments. 
A  plaintiff,  in  an  action,  for  a  breach  of  pro. 
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mise  of  marriage,  having  recovered  above  MMU. 
damages  against  a  trader,  who,  between  verdict 
and  judgment,  committed  an  act  of  bankruptcy  :— 
Held,  that  the  debt  due  upon  the  judgment  after 
it  was  entered  up,  was  not  a  good  petitioning 
creditor's  debt  Ex  parte  Charles,  14  East,  197 ', 
1  Rose,  372 ;  16  Ves.  jun.  256.  And  see  Buss  v. 
Gilbert,  2M.&S.  70. 

It  is  no  objection  to  a  commission  when  the  pe- 
titioning creditor's  debt  is  on  a  judgment,  that, 
prior  to  presenting  a  petition  for  a  commission,  the 
petitioning  creditor  had  not  relinquished  bis  Judg- 
ment Bryant  v.  rVuWt,2Rose,8;2M.&&123, 
<  A  debt  for  money  lent,  due  to  a  creditor  at  the 
time  when  an  act  of  bankruptcy  is  committed  by 
the  debtor,  is  sufficient  to  support  a  commission 
against  him,  though  afterwards,  and  before  peti- 
tioning for  such  commission,  the  creditor  obtains 
judgment  against  him  for  a  sum  of  money  in- 
cluding such  debt    Id. 

A  judgment  creditor,  who  has  taken  his  debtor 
in  execution,  cannot  afterwards  sue  out  a  com- 
mission against  him  upon  the  same  debt  Coken 
v.  Cunningham,  8T.R.  123. 

A  petitioning  creditor,  who,  shortly  before  the 
commission,  Jiad  taken  out  execution  against  the 
bankrupt  for  part  of  the  debt  on  which  the  com- 
mission issued,  was  ordered  to  furnish  the  assig- 
nees with  the  particulars  of  his  debt,  and  the.  time 
at  which  it  was  contracted,  in  aid  of  an  action 
brought  by  the  assignees  against  the  sheriff  im- 
peaching the  execution,  on  the  ground  of  its 
being  overreached  by  an  act  of  bankruptcy, 
which  was  available  against  the  execution,  if  a 
competent  part  of  the  petitioning  creditor's  debt 
was  contracted  before  it  Ex  parte  (Hover,  2 
Oryn  e\  J.  60. 

(s)  Other  Cote*. 

Arising  from  Awards.] — A  sum  awarded  by 
arbitrators  may  constitdte  a  good  petitioning  cre- 
ditor's debt  Dates  v.  Hslasworth,  Peake,  64— 
Kenyon.    • 

If  the  award  be  not  bad  on  the  face  of  it  Ex 
parte  Lowndes,  1  Mont  24 

Or  the  submission  void.  Antrum  v.  Chace,  15 
East,  209 ;  1  Rose,  344. 

Money  due  for  Costs.} — Taxed  costs  upon  a 
judgment  as  in  oase  of  a  nonsuit  under  a  rule  of 
court,  do  not  constitute  a  good  petitioning  credi- 
tor's debt;  such  costs  being  recoverable  only 
by  attachment,  in  the  nature  of  execution.  Ex 
parte  Stevenson,  1M.&M.  262. 

Debts  arising  out  of  equitable,  Right*.]— K 
commission  cannot  be  taken  out  upon  an  equi- 
table debt  Ex  parte  Sutton,  11  Ves.  jun.  163: 
S.  P.  Ex  parte  Hawthorn,  1  Moat  132. 

Therefore  a  claim  founded  on  a  decree  of  a 
court  of  equity,  for  interest  in  a  suit  for  a  speci- 
fic performance  of  an  agreement,  is  not  sufficient 
Carpenter  v.  Thornton,  3  B.  &  A.  52. 

.  Nor  is  a  claim  arising  out  of  an  equitable  mort- 
gage a  good  debt  Ex  parte  Yonge,  3  Yes.  & 
B.  31 ;  2  Rose,  40. 


Fvr  if»>rest]— Interest  cannot  be  added  to 
the  principal  sum  due  on  a  bill,  so  as  to  consti- 
tute a  good  petitioning  creditor's  debt,  unless 
specially  made  payable  on  the  face  of  the  bill. 
Cameron  v.Smith,  2  B.&.  A.  305 1.  &  P.  In  re 
Burgess,  2  Moore,  745;  8  Taunt  660. 

Even  though  the  bin  be  noted  and  protested 
according  to  the  9  &  10  Will  3,  c  17.  Ex  parte 
Greenway,  Buck,  412. 

Attorney's  Bills.] — A  solicitor  may  sue  out  a 
commission  upon  his  debt  for  costs,  without,  as  in 
the  case  of  an  action,  having  delivered  his  bill 
one  month  previous  thereto,  under  stat  2  Geo.  2, 
c  23,  s.  22.    Ex  parte  Sutton,  11  Ves.  jun.  163. 

But  it  is  quite  of  course  after  the  commission 
to  refer  Buch  bill  to  the  Master  to  be  taxed.  Ex 
parte  HoweU,  1  Rose,  312. 

For  his  debt  must  be  afterwards  examined. 
Ex  pane  Steele,  16  Ves.  jun.  166. 

Where  a  commission  is  taken  out  upon  a  debt 
due  to  a  solicitor  for  costs,  any  creditor  may 
have  the  biH  of  costs  taxed,  if  the  bankrupt  at 
the  time  of  his  bankruptcy  was  not  concluded. 
Ex  parte  Prideaux,  1  Giyn  <fe  J.  2& 

Other  Cases.] — A  debt  founded  on  an  illegal 
consideration  is  not  a  good  petitioning  creditor's 
debt  WeUs  v.  Girling,!  B. &B.  447 ;  4  Moore, 7& 

Where  A  deposits  with  &  goods  to  be  said, 
and,  on  a  sale  being  effected,  the  profits,  after 
deducting  the  cost  price,  dtc  are  to  be  equally 
divided  between  them ;  imt  the  loss,  if  any,  in  to 
be  borne  exclusively  by  A^  if  B.  effect  a  sale  and 
receive  the  money,  the  debt  due  from  him  to  A. 
is  sufficient  to  support  a  commission  against  B. 
Mdrson  v.  Barber,  Gow,  17 — Dallas. 

A  delivery  of  saltpetre  to  the  bankrupt,  a  re- 
finer, to  be  refined,  and  no  demand  made  till 
after  bankruptcy :— Held,  not  to  constitute  a  debt 
within  the  meaning  of  the  bankrupt  laws. 
Loft%341. 


5.  Proof  under  Fiat. 

If  a  sufficient  petitioning  creditor's  debt  on 
bills  be  legally  proved  at  a  meeting  of  rtna»*nir- 
sioners,  who  thereupon  declare  the  acceptor  a 
bankrupt,  the  subsequent  loss  of  the  bill  affords 
no  ground  to  impugn  the  commission  in  an  ac- 
tion by  the  assignee  for  conversion  vi  gosda  be- 
longing to  the  estate.  PosUy  v.MUerd,!  Tfr. 
391;  1  C.&  J.  411. 

The  deposition  of  a  petitioning  creditor,  that 
the  bankrupt  was  indebted  to  bim  upon  and  by 
virtue  of  certain  bills,  at  and  before  the  date  and 
suing  forth  of  the  eonunission,  which  biTJs  ap- 
peared by  a  schedule  underwritten  to  have  been 
drawn  and  indorsed  by  the  bankrupt,  is  not  suf- 
ficient, as  it  should  have  been  shown  that  the 
bills  were  indorsed  to  the  petitioning  creditor 
before  the  act  of  bankruptcy.  Key  v.  Cbafc,  2  M. 
&P.72Q, 

Where  the  petitioner  swore  positively  to  a  debt 
and  was  contradicted  by  the  bankrupt,  tnere  being 
no  other  evidence,  an  issue  was  directed;  at  the 
trial  of  which  the  bankrupt  and  the 
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to  be  examined.    Bk  parte  Williamson, 
Book.  546. 

6.  Proof  in  Actions. 

Declarations  of  Bankrupt.] — Declaration*  made 
by  a  bankrupt  before  and  after  the  inning  of  a 
commission  against  him,  are  inadmissible  in 
evidence  to  shew  that  it  was  founded  in  fraud. 
Lloyd  v.  Heatheote,  5  Moore,  129;  2  B.  &  B.  38a 

A  declaration  made  by  a  bankrupt,  previous  to 
bankruptcy,  w  that  he  did  not  owe  102.  to  any 
and  inquired  whether  a  friendly  commission 
eoukl  not  be  issued  out  against  him,"  is  admis- 
sible in  evidence,  to  shew  a  collusion  between  the 
bankrupt  and  petitioning  creditor  to  create  a  debt, 
akhoupn  the  latter  was  not  an  assignee  under  the 
commission.   Thomson  v.  Bridges,  2  Moore,  376. 

To  prove  a  petitioning  creditor's  debt,  an  ac- 
count signed  by  the  bankrupt,  charging  himself 
with  a  balance  brought  over  on  a  day  before  the 
bankruptcy,  is  not  admissible  evidence,  without 
positive  proof  that  the  bankrupt  allowed  the  ac- 
count before  the  bankruptcy.  Hoare  v.  Coryton, 
4  Taunt  560;  2  Rose,  156. 

An  acknowledgment  by  the  bankrupt,  that,  be- 
"fore  the  act  of  bankruptcy,  he  owed  the  petition- 
ing creditor  above  100L,  made  before  the  suing 
out  of  the  commHwion,  is  evidence  to  prove  the 
petitioning  creditor's  debt,  Dowton  v.  Crose,  1 
Esp.  168 — Kenyon. 

In  an  action  by  assignees,  entries  made  by  the 
bankrupt  in  his  books  before  the  act  of  bank- 
ruptcy, are  good  evidence  to  prove  the  petition- 
ing creditors  debt  Watte  v.  Thorpe,  1  Camp. 
376 — EUenborough. 

In  an  action  by  a  bankrupt  against  the  peti- 
tioning creditor,  to  try  the  validity  of  the  com- 
mission, proof  that  the  bankrupt  and  petitioning 
creditor  attended  the  second  meeting  of  the  com. 
misskners,  and  discussed  before  them  the  debt 
due  to  the  petitioning  creditor,  and  produced 
their  accounts,  and  that  the  bankrupt  objected  to 
part  of  the  petitioning  creditor's  account,  and  the 
commissioners  ticked  off  such  items  in  it  as  they 
allowed,  and  struck  a  balance  of  169L,  was  held 
to  be  evidence  to  be  left  to  the  jury,  of  an  implied 
admission  by  the  bankrupt,  mom  his  conduct 
and  demeanour  before  the  commissioners,  that 
such  a  balance  was  due,  but  not  of  an  adjudica- 
tion by  them,  by  their  own  authority,  or  of  an 
award  made  by  them  with  the  consent  of  parties; 
and  therefore,  where  it  had  been  so  left  to  the 
jury,  the  Court  granted  a  new  trial.  Jarrett  v. 
Leeward,  2  M.&  a  265;  9  Rose,  969. 

• 

An  acknowledgment  of  a  debt  by  a  trader,  made 
after  an  act  of  bankruptcy,  though  before  the 
issuing  of  the  commission,  is  not  admissible  in 
evidence,  in  an  action  by  his  assignees,  to  prove 
the  petitioning  creditors  debt  SmoUcombe  v. 
Bruges,  M«CleL  45;  13  Price,  136. 

Crwfctors.}— An  affidavit  to  procure  a  commis- 
sion of  bankruptcy,  in  which  the  party  swears  that 
the  party  w  indebted  to  the  deponent  in  the  sum 
of  1001.  and  upwards,  and  is  become  bankrupt,  is, 
sat  against  the  deponent, conclusiveevidenee of 


the  bankruptcy  in  any  ulterior  prueeedmgs.  -  Led. 
better  y.  Salt,  4  Sing.  623;  1  M.&  P.  597:  &  Pi 
Harmer  v.  Davis,  1  Moore,  300 ;  7  Taunt  577; 
Gervie  v.  Wootton  Canal  Company,  5  M.  &  S.  76; 
Gibbons  v.  Phillips,  7B.&C.  529. 

In  an  action  against  the  sheriff  for  a  false  re- 
turn to  a  fi.  fa^  where  the  defence  rests  on  the 
validity  of  a  commission  of  bankruptcy,  if  it  ap- 
pears that  the  assignees  are  the  real  parties,  a 
declaration  by  one  of  them,  who  .was  the  peti- 
tioning creditor,  made  subsequently  to  the  suing 
out  of  the  commission,  that  the  bankrupt  did  not 
owe  him  100L,  is  admissible  evidence  on  the  part 
of  the  plaintiff.  Dowden  v.  Fowle,  4  Camp.  38 ; 
2  Rose,  283— Dumpier. 

An  admission  respecting  his  debt,  made  by  the 
petitioning  creditor,  is  admissible  evidence  in  an 
action  in  which  the  validity  of  the  commission  of 
bankruptcy  comes  in  question.  Young  v.  Lon- 
don {Sheriffs),  6  Esp.  121— Mansfield. 

And  assignee  having  released  his  claim  as  a 
creditor  on  the  estate,  is  a  competent  witness  to 
support  the  petitioning  creditor's  debt,  as  he 
merely  stands  in  the  situation  of  trustee  to  such 
estate.  lomhnson  v.  Wilkes,  5  Moore,  172;  2  B. 
fcB.397.  And  s ee  Ward  v.  Wilki neon,  4  B.  & 
A.  414. 

A  creditor  under  a  former  commission  of  bank, 
ruptcy,  to  whom  the  bankrupt  made  a  promise  to 
payl  is  an  incompetent  witness  to  prove  the  peti- 
tioning creditor's  debt  under  a  second  commis- 
sion.   Roberts  v.  Morgan,  2  Esp.  736 — Eyre. 

Depositions.}— In  an  action  for  goods  sold,  by 
the  assignees  of  A-,  against  whom  a  commission 
was  sued  out  on  the  petition  of  the  assignees  of 
R,  and  no  notice  being  given  to  dispute  the  vali- 
dity of  me  commission : — Held,  under  the  statute 
49  Geo.  3,  c.  121,  s.  10,  that  the  production  of  the 
proceedings  under  A.'s  commission  was  sufficient 
evidence  of  the  petitioning  creditor's  debt,  with* 
out  the  defendant's  going  into  any  evidence  of 
the  validity  of  B.'s  commission,  or  that  the  peti- 
tioning creditors  were  his  assignees.  Skaife  v. 
Howard,  4  D.  &  It  37;  2  B.  £c.  560. 

But  depositions  taken  under  a  commission  are 
not  conclusive  evidence  of  such  debt  under  that 
statute.  Cooper  v.  Machin,  8  Moore,  536 ;  1  Bing. 
436.    And  eee  Footer  v.  Compton,  2  Stark.  364. 

In  trover  by  assignees  against  the  sheriff  and 
an  execution  creditor,  where  the  defendants  had 
given  notice  under  the  statute  that  they  intended 
to  dispute  the  petitioning  creditor's  debt:  proof 
by  the  phintifls  that  one  of  the  defendants,  the 
execution  creditor,  had  proved  his  debt,  is  no  proof 
of  the  petitioning  creditor's  debt,  either  against 
the  sheriff  or  such  execution  creditor.  Rankin 
v.  Homer,  16  East,  191. 

In  an  action  by  assignees,  if  no  notice  have 
been  given  under  the  49  Geo.  3,  the  petitioning 
creditor's  debt  is  sufficiently  proved  by  his  depo- 
sition. £i**ev.Jtaidtf,3C£a^493— Lawrence. 

Where  a  petitioning  creditor's  debt  is  proved 
by  the  depositions  under  the  provisions  of  the 
6  Geo.  4,  o.  16,  s.  99,  it  is  not  competent  for  the 
defendant  to  prove  that  such  petitioning  creditor's 
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debt  wiu  a  fraudulent  contrivance  between  the 
bankrupt  and  the  petitioning  creditor.  Young 
v.  Timmins,  1  C.  &  J.  148;  1  Tyr.  15. 

7.  Substitution. 

"By  6  Geo.  4,  a  16,  s.  18,  if,  after  adjudication, 
the  petitioning  creditor's  debt  shod  be  found  in- 
sufficient, the  Chancellor,  on  the  application  of  any 
creditor  who  has  proved  a  debt  incurred  not  an- 
terior to  the  petitioning  creditor's  debt,  and  suffi- 
cient to  support  the  commission,  may  order  the 
commission  to  be  proceeded  in. 

This  is  applicable  to  a  case  not  only  of  defi- 
ciency in  the  amount,  but  to  an  original  defect 
in  the  nature  of  the  debt  Ex  parte  Hall,  1 
Mont  &  Mac  39. 

The  debt  must  be  found  insufficient  before  the 
Chancellor  can  order  a  new  debt  to  be  substituted. 
Muskett  v.  Drummond,  10  B.  &  C.  153. 

Quaere,  whether  an  order  of  substitution  is 
sufficient  to  support  the  commission  in  an  action 
commenced  by  the  assignees  against  a  debtor 
before  the  order  is  made  ?    Id, 

An  order  was  made  by  the  Chancellor,  where- 
by, after  reciting  a  petition  to  him  by  one  of  the 
assignees,  he  ordered,  that,  if  the  commissioners 
should  be  satisfied  that  such  assignee  had  proved 
under  the  commission  against  B.  a  debt  sufficient 
to.  support  the  commission,  contracted  not  anterior 
to  the  petitioning  creditor's  debt,  the  commission 
should  be  proceeded  in :— Held,  that  this  was  not 
a  valid  order,  inasmuch  as  it  did  not  find,  or  call 
upon  the  commissioners  to  find,  that  the  original 
petitioning  creditor's  debt  was  insufficient    Id. 

The  debt  should  be  expunged  before  the  appli- 
cation to  the  court  for  the  substitution  of  another 
debt  to  support  the  commission.  Ex\  parte  Chap- 
peU,  2  Glyn  &  J.  131. 

Bat,  although  a  previous  application  to  the 
commissioners  be  required,  an  order  by  them  to 
expunge  the  petitioning  creditor's  debt  is  not  ab- 
solutely necessary.  Ex  parte  Robinson,  1  Mont 
4,  Mac  44. 

Quere,  whether  an  order  of  the  Court  of  Review 
in  bankruptcy  (under  the  6  Geo.  4,  c.  16,  s,  18, 
and  the  1  &  2  Will.  4,  c  56,  s.  2),  for  substituting 
another  debt  to  support  a  commission,  in  lieu  of 
that  of  the  original  petitioning  creditor,  can  be 
used  to  the  prejudice  of  a  party  who  has  already 
brought  an  action,  in  which  he  seeks  to  impeach 
the  validity  of  the  commission  by  reason  of  the 
insufficiency  of  the  petitioning  creditors  debt? 
Aireton  v.  Davis,  3  M.  &.  Scott,  138. 


8.  Under  joint  and  separate  Fiats. 

By  6  Geo.  4,  c  16,  s.  16,  any  creditor  whose 
debt  is  sufficient  to  entitle  him  to  petition  for  a 
commission  against  all  the  partners  of  a  firm, 
may  petition  against  one  or  more  of  such  partners. 

.  A  joint  creditor  is  a  good  petitioning  creditor 
for  a  separate  commission.  Ex  parteEUen,3Ves. 
jun.  239 :  &  P.  Ex  parte  Dewdney,  15  Ves.  jun. 
499.  And  see  Ex  parte  Ackerman,  14  Vet.  jun. 
604;  Ex  pane  Chandler,  9  Ve*.  jun.  35.. 


9.  fsvffltur* 

By  6  Geo.  4,  c  16,  s.  8,  every  petitioning  ere* 
ditor  receiving  money,  gift,  delivery,  satisfaction, 
or  security  fir  his  debt,  after  a  docket  struck, 
whereby  he  may  receive  more  than  the  other  cre- 
ditors, forfeits  his  whole  debt,  and  must  repay  or 
deliver  up  such  money,  A$c.  is  such  person  as  the 
c6mmissumers  shall  appoint,  for  the  benefit  of  the 
creditors* 

This  is  similar  to  the  enactment  in  5  Geo.  2, 
c  30,  s.  25. 

Under  the  5  Geo.  2r  it  was  held,  that  a  creditor, 
by  compromising  his  debt  after  having  struck  a 
docket,  forfeited  the  debt  Ex  parte  Gedge,  3 
Ves.  jun.  349. 

So,  where  he  received  his  debt  from  the  bank- 
rupt with  the  knowledge  of  two  or  three  of  the 
creditors.    Ex  parte  Brine,  Buck,  108. 

Security  or  satisfaction  taken  after  a  docket 
struck,  not  followed  by  a  commission,  though  it 
cannot  be  retained,  and  may  amount  to  contempt, 
was  not  within  the  stat  5  Geo. 2, c 30,  e.  34:  the 
original  debt  therefore  not  forfeited.  Ex  parte 
Browne,  15  Ves.  jun.  472. 

Under  the  stat  5  Geo.  2,  c  30,  s.  24,  the  cre- 
ditor forfeited  the  whole  of  his  debt,  whether  the 
composition  made  by  him  extended  to  the  whole, 
or  to  a  part  only.    Ex  parte  Vernon,  2  Cox,  6L 

And  the  forfeiture  took  place  as  well  under  a 
commission  founded  on  any  other  act  of  bank- 
ruptcy, as  upon  the  act  thereby  created.    Id. 

W.  &  T.  arrested  M.&S.for  debt,  and  short- 
ly afterwards  issued  a  commission  against  them; 
but,  after  proving  their  debt,  abandoned  the  com- 
mission in  order  to  proceed  against  the  bail  in  the 
action.  They  then  obtained  the  joint  note  of  IL 
(one  of  the  bail),  and  of  M.  &  S,  and  compelled 
H.  to  pay  the  note ;  soon  after  which  a  second 
commission  issued  against  S.  as  surviving-  part- 
ner of  M.  After  giving  this  note,  the  bail  took 
an  assignment  from  M.  &  8.  of  all  their  stock  hi 
trade,  £c  as  an  indemnity  against  the  conse- 
quences of  becoming  bail :  Held,  that  none  of 
these  *  circumstances  operated  as  a  forfeiture  of 
the  debt  of  W.  Ac  T.  within  the  meaning  of  the 
8th  section  of  6  Geo.  4,  c  16.  Ex  parte  Green, 
1  Deac.  &  Chit  230. 

Queere,  whether,  in  case  of  such  a  forfeiture  of 
the  debt  by  the  petitioning  creditor,  the  court 
of  bankruptcy  can  order  him  to  pay  over  the 
amount  to  the  assignees  ?    Id. 

A  petition  by  an  assignee,  praying  that  the  pe- 
titioning creditor  under  a  prior  commission,  who 
had  received  a  sum  of  money  from  the  bankrupt 
on  condition  of  not  proceeding  with  such  com- 
mission, and  had  accordingly  abandoned  such 
commission,  might  refund  the  money  so  received, 
was  dismissed  by  the  Chancellor  with  costs,  on 
the  ground  that  the  court  had  not  jurisdiction. 
Ex  parte  Marshall,  2  Glyn  &  J,  53. 

VII.  Docxrr. 

1.  Affidavit  of  Petitioning  Creditor. 
Statute*,}— By  6  Geo,  4,  c  16,  a.  13,  tka  j* 
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tetmmmg  creditor  must make  an  affidavit  before  a 
matter  ordinary  or  extraordinary  in  Chancery  of 
the  truth  of  hie  debt  before  a  commission  ieeuee. 

And  ike  eame  ie  necessary  far  a  Jiati  1  &  2 
Will.  4,  c.  56,  a.  12.  -      ^ 

Tbe  provision  requiring  an  affidavit,  on  strik- 
ing a  docket,  that  the  party  is  bankrupt,  is  direc- 
tory only,  and  the  commission  would  be  valid 
without  any  such  affidavit  Simpson  v.  Sikes,  6 
M.  &  S.  311 :  &  P.  Wydoum's  ease,  14  Vea.  jun. 
80. 

A  docket  is  not  to  be  struck  without  a  solid 
ground  of  belief  that  an  act  of  bankruptcy  has 
been  committed.  Ex  parte  Bourne,  16  Ves.  jun. 
145. 


Shearing.}— It  was  held  to  be  an  objection  to 
the  affidavit  that  it  was  sworn  before  the  solicitor 
to  the  petitioning-  creditor.  Ex  parte  Elford,  2 
Glyn  &  J.  65.  And  eee  Ex  parte  White,  1  Mont 
It,  Mae.  44. 

But  where  there  are  two  dockets,  the  one  which 
is  founded  on  an  affidavit  not  sworn  before  the 
solicitor  will  be  preferred.    Anon,  1  Mont  137. 

A  docket  on  an  affidavit  sworn  in  Ireland  was 


An  affidavit  upon  which  a  commission  has  is- 
sued cannot  be  re-sworn  to  correct  an  error  in 
it,  a  new  docket  must  be  struck.  In  re  Rutledtre. 
2  Rose,  369.  B 


By  whom  made.}— Where  partners  are  petition- 
ing creditors,  one  of  them  may  make  the  affido- 
cMt  Ex  parte  Peel,  Buck,  457 :  8.  P.  Ex  parte 
Hodgkinson,  19  Ves.  jun.  291;  2  Rose,  172: 
Coop.  C.  a  99. 

One  of  several  assignees  may  make  the  affida- 
vit alone  in  respect  of  a  debt  due  to  their  bank- 
rupt   Ex  parte  Blakey,  1  Glyn  &  J.  197. 

So,  though,  such  assignee  be  a  solvent' partner 
of  the  bankrupt    Id. 

Defects  fit.}— Where,  in  a  joint  affidavit  by  two 
petitioning  creditors,  the  amount  of  one  of  the 
debts  woe  incorrectly  stated,  it  was  ordered  that 
a  supplemental  affidavit  should  be  made  without 
new  bonds.  Ex  parte  Maugham  St  Smith,  1  Glyn 
dfc*  J.  365. 


in  the  penally  of  9001*  conditioned  for  proving  ku 
debt  ae  well  Before  the  eommiseioners  as  upon  any 
trial  at  law  when  necessary,  and  for  proving  anact 
of  bankruptcy,  and  to  proceed  on  the  commission. 

And  the  'eame  ie,  necessary  for  a  fiat,  1  &  2 
WilL  4,  c  56,  s.  12. 

And  if  the  debt  be  not  realty  due,  or  if  no  act  of 
bankruptcy  be  proved,  or  if  the  commission  was 
taken  out  fraudulently  or  maliciously,  the  ChanceU 
lor  may,  on  petition  of  the  bankrupt,upon  examina- 
tion, order  satisfaction  for  the  damage, and,  for  the 
better  recovery  of  the  same,  assign  the  bond  to  the 
bankrupt,  who  may  sue  on  it  in  his  own  name.   Id. 

It  is  not  necessary  that  the  bond  and  affidavit 
should  be  o£  the  same  date.  Ex  parte  Maugham 
4r  Smith,  1  Glyn  &  J.  365. 

By  whom  given.] — The  bond  is  to  be  given  by 
the  petitioning  creditor  who  makes  the  affidavit 
Ex  parte  Barrow,  3  Ves.  jun.  554 

Where  partners  are  petitioning  creditors,  the 
practice  is  for  one  of  them  to  make  the  affidavit 
of  the  debt,  and  the  partner  making  the  affidavit 
alone  enters  into  the  bond  to  the  great  seal.  Ex 
pane  Peele,  Buck,  457 :  S.P.Exparte  Hodgkin- 
eon,  2  Rose,  172;  19  Ves.  jun,  291;  Coop.  C.C.  99. 

So  it  may  be  given  by  one  only  of  several  as- 
signees for  a  debt  due  to  the  bankrupt  Ex  parte 
Wakey,  1  Glyn  &  J.  197. 

Even  where  the  obligor  is  a  solvent  partner  of 
the  bankrupt  as  well  as  his  assignee*    Id. 

And  where  husband  and  wife  are  petitioning 
creditors*  the  bond  is  given  by  the  husband  alone. 
Ramsey  v.  George,  1  M.  &  S.  176;  1  Rose,  108. 

The  husband  roust  join  m  *  docket  by  a  feme 
covert  upon  a  debt  due  toner  in  autre  droit  Ex 
parte  Mogg,  2  Glyn  &  J.  397. 


An  omission  to  state'  a  judgment  obtained  for 
the  debt,  originally  by  specialty  or  simple  con- 
tract, forms  no  objection  to  the  commission.  JBSc 
parte  Bryant,  1  Ves.  &B.  211;  lRose,288:& 
P.  Bryant  ▼.  Withers,  2  Rose,  6;  2  M.  &  a  223. 

Where  a  petitioning  creditor  made  affidavit  of 
his  debt  as  for  foods  sold  and  delivered,  although 
at  the  time  he  had  entered  up  judgment  in  an  ac- 
tion for  the  goods;  upon  an  application  for  a  su- 
persedeas, it  was  contended  that  he  had  not 
made  affidavit  of  the  "  truth  and  reality  of  his 
debt,"  but  the  objections  were  overruled.    Id. 

2.  Bond  of  Petitioning  Creditor. 

Statutes.]— Bj  6  Geo.  4,  c.  16,  s.  13,  the  petition, 
msrerestitermustalse  give  a  band  tetke  Chancellor 
vol.  i.  2  e 


3.  Assignment  of  Bond. 

The  jurisdiction  in  bankruptcy  to  assign  the 
bond,  being  with  reference  to  the  bankrupt  eon- 
fined  to  the  ease  of  malice,  and  conclusive,  the 
Lord  Chancellor,  in  a  case  of  strong  suspicion 
only,  would  not  assign  the  bond,  but  superseded 
the  Commission  with  costs,  without  prejudice  to 
an  action.    Ex  parte  Lane,  11  Ves.  jun.  415. 

The  assignment  of  the  bond  by  the  Chancellor 
is  conclusive  evidence  of  fraud  or  malice,  in  an 
action  brought  on  such  bond ;  it  is  not  necessary 
to  state  in  a  declaration  on  such  bond,  that  the 
commission  wee  fraudulently  or  maliciously  sued 
out  Smith  v.  Broomhead,  7  T.  R.  300:  &  P. 
Holmes  v.  Warnowright,  1  Swans.  20. 

Where  a  commission  was  taken  out  fraudulently 
or  maliciously,  the  Chancellor  might,  under  stat 
5  Geo.  2,  c  30,  order  a  specific  sum,  by  way  of 
damages,  to  be  paid  br  the  petitioning  creditor  to 
the  bankrupt,  or  assign  the  bond  given  by  the 
former,  and  enable  the  latter  to  recover  the  whole 
penalty  of  the  bond.    Id.' 

And  it  seems  that  such  a  bond  is  not  within  the 
stat  8  &  9  Will.  3,c  11,  s.  8,  by  which  a  jury  is 
to  assess  damages:  because,  by  the  stat  5  Geo.  2, 
c.  30,  the  damages  are  to  be-  ascertained  by  the 
Lord  Chancellor;  although  he  may  assist  his  con. 
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,  by  directing  an  inquiry  before  a  muter, . 

or  an  issue  at  law.    SmUkey  v.  Edmonmm,  31 
East,  99.    Aim!  tee  Breton  v.  CAoeeuro,  3  Burr. 
1416;  1  W.  Black.  437. 

In  an  action  by  thr  assignee  of  the  bond,  as- 
signed  by  the  Chancellor  to  a  creditor  of  the 
bankrupt,  on  the  ground  of  the  commission  hav- 
ing been  sued  out  fraudulently,  wherein  the  de- 
fendant by  his  plea  set  forth  the  order  for  the  as- 
signment, whereby  it  appeared  that  he  had  pre- 
viously ordered  a  certain  sum,  received  by  the 
defendant  of  the  bankrupt,  to  be  refunded,  and 
further  ordered  the  bond  to  be  assigned  to  the 
plaintiff,  and  the  costs  of  the  petition  to  be  paid 
by  the  defendant ;  and  the  plea  averred  payment 
before  the  suing  out  of  the  plaintiff's  writ  of  the 
particular  sum  mentioned,  and  the  costs,  in  sa- 
tisfaction of  the  damages  sustained  by  the  bank- 
rupt's estate,  and  that  neither  the  plaintiff  nor  the 
bankrupt's  estate  had  sustained  any  other  damage  I 
ultra  the  sums  so  paid  to  the  plaintiff: — Held,  | 
that  such  plea  was  no  answer  to  the  action;  for, 
fay  such  order  of  the  Lord  Chancellor,  must  be 
understood  that  the  whole  penalty  of  the  bond 
was  assigned  to  the  plaintiff  as  creditor  and  as- 
signee of  the  estate  under  a  second  commission, 
(and  therefore  a  party  grieved  bv  the  first  frau- 
dulent commission),  by  way  of  satisfaction,  in 
damages  for  the  injury  sustained.    But  it  was 
also  considered  to  be  competent  to  the  Lord 
Chancellor  to  review  his  former  order,  even  after 
judgment  for  the  plaintiff  for  the  whole  penalty, 
and  to  direct  the  whole,  or  any  part  of  such  pe- 
nalty, to  be  applied  accordingly.    Id. 

An  action  on  the  case  is  a  waiver  of  a  right  of 
action  on  the  bond,  and  to  restore  that  right  the 
agreement  of  the  parties  must  be  unequivocal. 
Airneo  v.  Wamewrigkti  1  Swans.  90. 

A  creditor  aggrieved  by  the  issuing  of  a  frau- 
dulent commission  could  not,  under  5  Geo.  9,  c. 
30,  s.  93,  call  for  an  assignment  of  the  bond  given 
to  the  Chancellor.  Ex  parte  Bumfora\%  Mndd.1. 

.  Where  the  conduct  of  the  petitioning  creditor, 
though  improper  in  swearing  to  a  bankruptcy 
which  he  could  not  establish,  was  not  such  as  to 
justify  an  assignment  of  the  bond,  upon  which 
the  whole  penalty  must  be  recovered,  the  Lord 
Chancellor  would  have  ordered  it  to  stand  as  a 
security  for  the  coste ;to  be  ascertained  in  an  issue, 
'  but  the  creditor  having  become  a  bankrupt,  to  ob* 
viate  the  objection  that  the  costs  so  ascertained 
would  be  a  debt  liquidated  after  the  bankruptcy, 
a  specific  stun  was  named.  Ex  parte  Ritnetu^H 
Yes.  jun.  600. 

The  correctness  of  the  bond  cannot  be  disput- 
ed at  Nisi  Prius.    Folk*  v.  Scudder,  3  a  &  P. 


tfaefoHowing  morning  received  similar  instruc- 
tions from  another  client,  it  was  held  that  they 
must  draw  lots,  as  according  to  the  course  upon 
two  applications  at  the  same  instant  Haye'o 
cose,  13  Yes.  jun.  197. 

Where  two  or  more  dockets  are  struck,  the  first 
regular  docket  in  the  office  has  the  priority.  Ex 
parte  Stacker,  1  Glyn  &  J.  349. 

The  drawing  of  lots,  as  directed  in  the  order 
in  bankruptcy  of  the  99th  December,  1606,  only 
applies  to  those  cases  where  both  parties  are  at  the 
time  prepared  to  issue  a  commission  forthwith. 
Where  one  party  was  not  prepared  to  certify  re- 
specting the  intended  commissioners,  as  required 
by  the  order  of  the  95th  July,  1817,  the  other  was 
held  entitled  to  the  commission.  Ex  parte 
/ferdnwn,  1  J.  &,W.  293. 

If,  after  drawing  lots  in  the  bankrupt  office,  it 
ir  discovered  that  two  of  the  commissioners 
named  by  the  party  in  whose  favour  the  lot  fell 
are  creditors,  the  court  will  prefer  the  other 
docket.    Ex  parte  Kemp,  1  Mont  957. 

An  affidavit  not  sworn  before  the  solicitor  pre- 
ferred where  there  are  two  dockets.  Anon.  1 
Mont  136. 


4,  Several  Application*  fer  Docket*. 
Where  two  or  more  persona  apply  at  the  same 
time  to  strike  a  docket,  and  both  are  equally  pre- 
pared, the  preference  is  given  bv  lot ;  but  where 
only  one  is  prepared  the  commission  was  issued 
to  him.    Order,  Eldon,  13th  April,  1815. 

And  where  instructions  to  strike  a,  docket  were 
received  from  the  country  on  a  Sunday  by  a  soli- 
citor, who,  before  the  bankrupt  office  opened  on 


A  commission  ordered  at  a  private  seal,  wtU* 
in  the  vacation,  be  preferred.  Ex  parte  Atk**- 
son,  1  Mont  137. 

Where,  from  the  hurry  of  business,  the  clerk 
at  the  bankrupt  office  omitted  to  make  the  entry 
of  an  application  for  a  docket,  (according  to  the 
directions  of  the  general  order),  previously  to  the 
application  of  another  solicitor,  the  first  solicitor 
was  held  to  be  nevertheless  entitled  to  the  com- 
mission.   Anon.  9  Rose,  393. 

If  two  dockets  are  struck,  one  omitting  to 
state  that  the  bankrupt  traded  in  London,  and 
the  other  giving  a  perfect  description,  the  court 
will  prefer  the  perfect  description,  although  the 
majority  of  trade  and  creditors  are  in  the  coun- 
try, where  both  commissions  were  intended  to 
be  worked.    Ex  parte  Hifl,  1  Mont  960. 

Where  a  party  in  the  country  applied  to  strike 
a  docket,  and  issue  a  fiat,  on  the  14th  January,  on 
papers  sent  from  Worcester,  the  day  after  the 
issuing  of  the  orders  of  the  19th  January,  which 
papers  used  the  word  u  conunission'*  instead  of 
"  fiat,"  and,  upon  the  application  being  refused  at 
the  office,  the  papers  were  sent  back  to  the  coun- 
try to  be  altered,  and  in  the  mean  time  another 
party  applied  for  and  struck  a  dockets-Held, 
that  the  first  applicant  was  entitled  to  the  fiat 
upon  his  amended  papers.  Ex  parte  Luhmnt9 
1  Beac  ol  Chit  10. 

A  solicitor,  having  struck  a  docket,  ordered 
within  the  regular  time  a  commission  to  be  sealed, 
but,  through  the  mistake  of  his  clerk,  the  men 
were  not  paid  to  the  secretary.  Another  solicitor 
then  struck  a  docket  against  the  same  bankrupt 
The  Lord  Chancellor  held,  that  the  mistake  of 
the  clerk  was  a  sufficient  ground  for  the  court  to 
uphold  me  first  commission,  as  the  general  order, 
99th  Dec.  1806,  ought  not  to  be  construed  too 
strictly.  Em  forte  Atabrd,  Buck,  1:  &JME* 
parte  Aons,  1  Rose,  16$. 

A  docket  struck  after  Ike  Vi 


^m^mSUjaWmWOf 


[BANKRUPT]        R*  *  Commission. 


pronounced  an  order  for  the  superseding  of  a 
commission  against  the  same  party,  on  the  pro- 
duction of  the  necessary  consents,  out  before  the 
order  was  drawn  up  or  the  consents  produced, 
held  regular.    £x  jurte  Bower,  IGlynfe  J.  262. 

5.  Fiats  in  Town  or  Country. 

Under  stat  6  Geo.  4,  c  16,  the  commissions 
were  the  same  in  effect,  whether  to  be  worked  in 
theoountry  or  in  town;  and  under  that  statute  it 
was  held  that  leave  of  the  court  most  be  obtain- 
ed to  issue  a  country  commission  against  a  Lon- 
don trader.    Ex  pake  jftti,  1  Mont  260. 

JVoio,  the  fiat  in  town  coses  authorise*  the  peti- 
tioning creditor  to  prosecute  hie  complaint  in  the 
court  efbankruptcy,orin  country  caoee  before  ouch 
other  peroono  ae  may  he  nominated  in  the  fiat,  ae 
commissioners  far  dot  purpose,  1&2WUL4* 
c,  56,  as.  13  at  14. 

Unless  there  be  a  competition  lor  a  town  or 
country  commission,  the  court  would  not  interfere. 
Ex  parte  Bawdier,  1  Rose,  48. 

Where  all  the  creditors  lived  in  London  except 
two,  a  London  fiat  was  directed  instead  of  the 
<vmi»  commission  already  issued,  which  last 
was  ordered  to  be  impounded.  Ex  parte  Jehn- 
•en,  1  Deac  Jt  Chit  291. 

Where  a  bankrupt  has  houses  of  business  at  L. 
and  BL,  the  majority  of  creditors  living  at  5L,  an 
order  is  necessary  to  obtain  a  country  commis- 
sion at  M.    Ex  parte  Wood,  IDeac.  &  Chit  410. 

An  affidavit  ineupport  of  an  application  that  a 
town  fiat  might  be  annulled,  and  a  country  com- 
mission issue  in  lieu  thereof!  stating  "that  the 
major  part  in  number  of  the  creditors  resided  at 
R,  and  although  the  bankrupt  resided  in  L.,  yet 
it  would  be  a  great  cronr  to  ™®  Cf***e  w  *H°W 
this  course,9'  is  not  sufficient,  as  the  majority 
mentioned  in  the  affidavit  might  be  produced 
merely  by  the  smallest  difference  in  amount  or 
value.    Ex  parte  Leonard,  2  Deac.  &  Chit  189. 

It  was  not  sufficient  upon  an  application  to  seal 
a  commission,  as  a  country  commission,  for  the 
aAdavit  to  state  that  the  major  part  m  value  of 
the  creditors  did  not  live  within  fifty  miles  of 
f«ondon,  and  that  the  major  part  of  the  creditors 
resided  at  a  certain  town  in  the  country.  J»  re 
Chila\  Buck,  425. 

VUL  Fiat  on  Commission.  < 

1.  honing. 

Ssaruttt ]—By  €  Geo.  4,  c  16,  a.  19,  power  4$ 
sjisjon  U  the  Chancellor  to  iooue  a  commissi—  of 
email  Mjpfrys*  •  petition  inwriting  of  any  creditor 
of  a  trader  whohas  eommittedanact  if  bankruptcy. 

Now,  in  aU  oknUar  eases,  by  1  &  9  WilL  4,  c 
66,  a.  12;  the  Chancellor  is  to  iooue  hi*  fiat  in  lieu 
of  a  <isanwisfiowt  which  authorises  the  creditor  U 
proaecutt  km  complaint  in  the  court  of  Bankrupt. 
ay,  or  before  the  peroono  mtntiomd  in  the  fiat. 
The  creditor  is  to  proceed  by  petition,  and  to  file 
em  sJMaeif  of  hio  debt,  and  give  a  bond,  as  was 
before  required  by  law, 

AU  lie*  and  statutes,  rules  and  orders,  relat- 


ing to  bankruptcy,  to  extend  as  far  ae  appHcable 
to  fiats,  as  if  every  fiat  were  a  commission.  1  & 
9  WilL  4,  c  56,  s.  16. 

By  1  &  2  WDL  4>  c  56,  s.  13,  aU  fiats  are  to 
be  filed  and  entered  of  record  in  tie  court  of 
Bankruptcy. 

Every  fiat  to  be  prosecuted  in  the  court  ofbank- 
ruptcy  is  to  be  filed  of  record  in  the  registrar's 
office  within  seven  days  from  the  date  thereof 
and  no  appointment  for  the  opening  of  any  such 
fiat  shall  be  made  until  it  shall  have  been  so  filed* 
Reg.  Gettn  H.  T.  9  Will.  4,1D.&  C.  m. 

Proof  of  a  commission  having  issued  under 
the  "great  seal  of  Great  Britain  and  Ireland," 
was  no  variance  from  an  averment  that  it  issued 
under  the  M  mat  seal  of  Great  Britain."  Rom 
v.  Bullock,  2  Leach,  C.  C.  996;  1  Taunt  71. 

Where  bankruptcy  is  pleaded,  the  date  of  the 
commission,  if  it  is  subsequent  to  the  date  of  the 
debt  sued  for,  ehall  be  sufficient  for  the  defend, 
ant  to  rely  on,  at  least  sufficient  to  entitle  the 
defendant  to  call  on  the  plaintiff  to  prove  an  ai* 
tecedent  act  of  bankruptcy.  Psarasn  v.  Fletcher, 
5  Esp.  90~EUenborough. 


leant  7W.]— The  general  order  of 
December  29th,  1806,  which  directed  that  a  com- 
mission  should  be  sealed  at  the  next  public  seal, 
in  ease  there  should  be  one  within  seven  days, 
meant  that  it  should  be  sealed  at  the  next  inune* 
diate  seal,  without  any  discretion  on  the  part  of 
the  bankrupt  office  to  defer  it  till  another  seal 
within  seven  days.   In  re  Lambert,  1  Rose,  258. 


A  commission  must  have  been  seeled 
four  days  after  the  docket,  though  within  leas 
than  seven  days.  Ex  parte  Hyne,  19  Vea.  jun.  61. 

When  the  fourth  day  after  a  docket  struck  waa 
a  holiday,  the  practice  of  the  bankrupt  office 
waa  to  permit  a  docket  to  be  struck  upon  the 
first  application  the  next  day,  as,  though  the 
office  waa  shut,  the  party  might  apply  at  the 
~         ■    ~        ,12V< 


clerk's  residence.  Exports  Cooper 

4ia 


jun* 


An  application  for  a  commission  on  the  even- 
ing of  the  fourth  dav  from  striking  the  docket, 
immediately  before  eight  o'clock,  the  hour  before 
shutting  the  office,  waa  sufficient  within  the  or- 
dor.    Nichols's  case,  19  Vea.  jun*  616. 

Where  a  docket  was  struck  on  the  10th,  but 
the  commission  was  not  bespoken  till  the  16th, 
on  which  day  another  creditor  applied  to  strike 
a  docket,  but  after  the  first  commission  waa  be- 
spoken : — Held,  that  the  first  creditor's  right  to 
have  his  commission  issue  waa  preferable  to  that 
of  the  second,    in  re  Graham,  Buck,  599. 

If  a  petitioning  creditor  did  not  proceed  to 
issue  the  commission  till  after  a  month  had 
elapsed  from  the  striking  of  the  docket,  he  must 
have  made  an  affidavit  that  the  debt  had  not 
been  satisfied  before  the  commission  could  be 
issued.    Ex  parte  Buckley,  Buck,  967. 

A  commission  ordered  to  be  opened  near  four 
months  after  its  date ;  the  delay  arising  from  the 
bankrupt,notue  petitioning  creditor.  Harrison9s 
ease,  3  Yes.  6lK  114. 
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Enlargement  of  Time.]--Trmzo{  opening  a  fiat 
enlarged!  where  the  witness  in  support  of.  the 
bankruptcy  keep*  out  of  the  way.  Ex  parte  Fox$ 
1  Deac.  &  Chit.  572 ;  1  Mont.  &  Bligh,  264. 

Particularly  where  it  was  by  concert  with  the 
bankrupt    In  re  Hayes,  1  Glyn  &.  J.  255. 

But  the  time  for  opening  a  fiat  will  not  be  en- 
larged on  the  application  of  the  petitioning  cre- 
ditor, to  give  time  to  effeet  a  composition,  al- 
though the  court  might  interpose  on  a  petition 
by  the  bankrupt  for  that  purpose.  Ex  parte 
DowUm,  1  Mont  dt  Bligh;  264;  1  Deac&Chit 
1H  :  &P.In  re  Moody,  2  Deac  &  Chit  210. 

Under  special  circumstances  the  time  was 
enlarged,  and  a  petition  was  answered  for  the 
same  day  on  which  the  order  was  applied  for. 
Ex  parte  Moody,  1  Deac  &  Chit  34. 

Where  a  fiat  was  not  prosecuted  in  due  time, 
on  account  of  a  mistake  in  the  name  of  the  bank- 
rupt, an  order  is  necessary  to  enable  the  same 
party  to  sue  out  a  new  fiat  Ex  parte  Edwards, 
lliont  &  Bligh,  263;  1  Deac  &  Chit  531. 

Where  the  time  expired  through  the  contriv- 
ance of  the  bankrupt,  the  petitioning  creditor 
obtained  leave  to  strike  a  new  docket  in  re 
Matthew,  1  Deao.  &  Chit  35. 

In  a  case  of  emergency,  a  petition  will  be  an- 
swered instanter.    Id. 

Where  a  bankrupt  resided  so  far  off,  that,  before 
his  signature  to  a  petition  to  enlarge  the  time  (to 
which  he  assented)  could  be  obtained,  the  time 
for  opening  the  fiat  would  expire,  his  solicitor 
was  allowed  to  sign  the  petition  on  his  behalf. 
Ex  parte  Craddock,  1  Deac  &  Chit  487. 


3.  Operation  of  Commission. 
(a)  Generally. 

An  instrument,  although  the  great  seal  hap 
been  affixed  to  it,  is  inoperative  while  it  remains 
in  the  hands  of  the  Lord  Chancellor ;  but  a  deli- 


By  and  to  whom.}— An  attorney  of  K.  B.  may 
sue  out  a  commission  of  bankruptcy  without  be- 
ing a  solicitor  in  Chancery.  Wilkinson  v.  Dig* 
rise,  2D.  &R.302;  1  B.  &  C.  158;  And  sec 
Ford  v.  Webb,  3E&B.  241 ;  7  Moore,  54. 

For,  any  person,  not  a  solicitor,  may  take  out 
a  commission.  Ex  parte  Smith,  19  Ves.  jun.  473. 

Upon  making  an  appointment  for  opening  a 
fiat,  the  registrar  shall,  in  the  presence  of  the 
attorney  or  solicitor,  write  upon  the  face  of  the 
fiat  the  name  of  the  commissioner  before  whom 
the  same  is  to  be  opened.  Reg.  Gem  m  bank. 
H.  T.  2  Will.  4, 1  Deac.  &  Chit  xxv. 

Each  fiat  shall  be  prosecuted  before  the  com* 
missioner  so  appointed,  unless  otherwise  espe- 
cially ordered  by  the  Court  of  Review,  or  one  of 
the  judges  thereof.  Reg.  Gen.  in  hank.  H.  T. 
2  Will.  4, 1  Deac.  &  Chit  xxv. 

Where  a  commission  (issued  before  the  new 
act)  had  been  transferred  to  one  commissioner, 
and  a  fiat  against  the  same  bankrupt  had  been 
directed  to  another,  the  court  ordered  the  com- 
mission to  be  transferred  to  the  commissioner  to 
whom  the  fiat  was  directed.  In  re  Knox,  1  Deac 
&  Chit  317. 

A  commission  directed  to  new  commissioners 
could  not  issue  after  judgment  by  another  list  of 
commissioners  against  the  bankruptcy.  Ex  parte 
NtehoUs,  2  Glyn  &  J.  266. 


very  to  a  messenger,  although  the  instrument  is 
not  taken  out  of  the  bankrupt  office,  is  a  delive- 
ry to  the  party.  Ex  parte  Freeman,  1  Rose,  380 ; 
1  Ves.  &  a  34.  ' 

Quere,  whether  the  striking  a  docket  merely 
can  be  considered  the  issuing  a  commission 
within  the  stat  5  Geo.  2,  c  30,  s.  24,  a  penal 
clause?  Ex  parte  Paxton,  15  Ves.  jun.  468. 

The  effect  of  a  commission  is,  that  the  creditor 
suing  it  out  thereby  elects  to  proceed  for  hw 
debt  under  the  commission,  and  not  by  action ; 
and  relinquishes  his  proceedings  by  action  if  he 
has  taken  any.  Ex  parte  Prowse,  1  Glyn  &  J.  92. 
And,  if  necessary,  he  may  be  enjoined  from 
proceeding  at  law.  Ex  parte  Bozannet,  1  Rose, 
184. 

Before  1  &  2  Will.  4,  c  56,  a  commission  had 
no' effect  in  passing  the  property  of  a  bankrupt, 
unless  there  was  an  assignment  Warner  v.  Bor- 
der, 2  Moore,  71 ;  8  Taunt  176. 

The  bankrupt  represented  his  estate  until  as- 
signees were  chosen.  Ex  parte  Molinc,  19  Ves. 
jun.  217. 

A  commission .  differs  from  an  execution  in 
vesting  all  rights  and  possibilities  of  the  bank- 
rupt, the  latter  passes  only  what  the  sheriff 
seizes.    Ex  parte  Brown,  2  Ves.  jun.  68. 

The  committee  of  the  person  of  a  lunatic  is 
not  to  be  removed  in  consequence  of  bis  bank- 
ruptcy. Ex  parte  Proctor,  \  Swans.  531. 

Whether,  in  general,  bankruptcy  revokes  a  sub» 
mission  to  arbitration  is  not  settled — Per  Lon) 
Tenterden.  Marsh  v.  Wood,  9  B.  &  C  659 ;  4  AL 
&  R.  504  And  see  Snook  v.  HeUycr,  2  Chit  43 ; 
Andrews  v.  Pahner,  4  B.  &.  A.  250. 

Bankruptcy  is  not  a  forfeiture  under  a  clause 
in  a  will  against  alienation.  Wilkinson  v.  Wil- 
kinson, 2  Rose,  445 ;  Coop.  C.  C.  259. 

Nor  is  it  a  revocation  of  a  device  of  realty. 
Charman  v.  Charman,  14  Ves.  jun.  580. 

The  bankruptcy  of  one  partner  operates  as  a 
dissolution  of  the  partnership.  Crawihay  v.  CeL 
tins,  15  Ves.  jun.  218. 

A  power  of  attorney  to  execute  the  indorse- 
ment of  a  sale  on  a  ship's  register,  when  she  re- 
turns home,  is  not  revoked  by  the  bankruptcy  of 
the  party  giving  the  power.  Dixon  v.  Ewmrt , 
Buck,  94, 

A  London  house  guaranteed  certain  payments* 
to  be  made  by  a  Paris  house.  The  solvency  el* 
the  Paris  house  becoming  doubtful,  the  Lotwop 
house  duly  authorized  the  creditor  to  act 
ing  to  the  best  of  his  discretion  in  the  set 
of  the  affairs;  the  creditor,  accordingly , 
to  Paris,  and  entered  into  a  composition  for  tike 
debt  with  the  Park  house.  After  the  depart- 
ure of  the  creditor  from  England,  and  prevkms 
to  the  composition,  a  commission  of  bankruptcy 
issued  against  {he  London  house,  of  which  xact 
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the  parties  to  the  composition  were  ignorant: — 
Held,  that  the  bankruptcy  did  not.  determine  the 
authority.    Ex  parte,  Mae  Dtmnell,  Book,  399. 

A  covenant  not  to  sue,  arrest,  impound,  or  pro- 
secute a  debtor,  or  his  goods  or  chattels,  lands  or 
tenements,  on  account  of  a  debt,  extends  to  the 
issuing-  of  a  commission,  .which  Is  a  species  of 
writ  and  proceeding  against  the  goods  of  the 
bankrupt  Small  r.  Marvnod,  9  B.  &  C.  300;  4 
M.&R.181. 


3.  Form  of  Commiisum* 

(a)  Statement  of  Trading, 

It  is  not  necessary,  under  the  stat  6  Geo.  4,  c 
16,  that  the  particular  species  of  trading  should 
be  set  forth  in  the  commission ;  and  H  was  held 
that  a  coininission  would  be  good,  if,  instead  of 
calling  them  bankers,  the  bankrupts  had  been 
described  as  esquires  or  gentlemen.  Bernaeconi 
v.  Farebrotker,  10  B.  &,  C.  549. 

So,  where  a  commission  stated  that  "A.  and  B., 
bankers,  being  traders  according  to  the  provisions 
of  the  6  Geo.  4,  c.  16,  some  time  since  became 
bankrupts,  within  the  intent  and  meaning  of  that 
statute:" — Held,  a  sufficient  allegation  that  the 
bankrupts  bad  traded,  and  bad  committed  an  act 
of  bankruptcy  since  the  passing  and  within  the 
operation  of  that  statute,  Bernaeconi  Y.Olengall, 

Arid  where  the  business  of  a  banker  bad  ceased 
before  the  6  Geo.  4,  the  word  u  banker"  was  con- 
sidered a*  descriptive  of  the'  person  only,  and  it 
wan  held  that  the  commission  might  be  sup- 
pottod  by  evawuoa  ox  other  trading*    Id, 

So,  although  a  trader  was  described  in  the  com. 
mission  as  a  money  scrivener  only,  and  the  gene, 
ral  words  "  dealer  and  chapman1*  were  omitted ; 
yet  it  wan  considered  competent  to  a  plaintiff  to 
support  the  commission  by  proof  of  any  species 
of  trading.  Smith  v.  SandUande,  Gow,  171— 
Holroyd. 

Where  a  Commission  was  issued  against  a 
trader,  describing  him  as  M  a  dealer  in  cattle,  and 
seeking  his  trade  of  living  by  buying  and  sell- 
ing"  without  the  words  M  dealer  and  chapman ;" 
and  at  the  trial  of  on  action  of  trespass  brought 
by  liim  against  the  assignees  under  the  commis- 
sion* evidence  was  received  of  a  dealing  in  hops, 
and  a  verdict  was  4bund  for  the  defendants  as 
mch  assignees,  which  was  afterwards  set  aside, 
and  a  new  trial  granted,  on  the  gtound  that  it 
mifflH  operate  a*  a  surprise  on  the  plaintiff:— 
Held,  on  a  second  trial,  that  such  evidence  was 
properly  admitted,  as  the  words  "  dealer  in  cattle" 
were  descriptive  of  the  person  only;  and  that  the 
general  statement  that  the  bankrupt  got  his  liv- 
tog  bj  "  buying  and  selling,"  was  sufficient  to 
admit  evidence  of  any  trading  whatever.  Hale 
r.  Small,  4 Moore,  415;  2  B.  &  &  25,  overruling 
8.  C.  3  Moore,  58;  8  Taunt  730. 


Where  commission  and  affidavit  described 
the  bankrupt  only  as  a  waterman,  it  was  sup* 
ported  by  the  statement  that  he  got  his  living  by 
and  selling.    JBx  parte  Herbert ,  2  Ves.  4 


B 


"  Dealer  and  chapman1'  is  a  sufficient  descrip- 
tion of  trading  to  support  a  commission.    Id, 

A  fraudulent  misdescription  of  the  trading  is  a 
ground  lor  staying  the  certificate.  Ex  parte 
Tanner,  1  Mont  &,  Btigh,  391. 

(6)  Description  of  Bankrupt. 

Hie  Name,] — The  bankrupt  should  have  been 
described  correctly  by  his  name ;  therefore  a  com- 
mission against  a  person  by  the  name  of  Laid- 
Ion,  was  superseded  at  the  instance  of  a  creditor 
who  had  taken  out  a  commission  bjf  his  right 
name  of  Laidlow,  although  the  bankrupt  had 
used  as  well  one  name  as  the  other.  But  quaere, 
whether  the  commission  would  have  been  super- 
seded at  the  instance  of  the  bankrupt  himself? 
Ex  parte  Sehqfield,  2  Rose,  346. 

An  order  was  made  for  a  commission  against 
James  Stevenson,  otherwise  Stephenson,  in  an 
urgent  case.    Steveneon'e  caeer  19  Ves.  jun.  277. 

A  commission  against  A«,  describing  him  to 
be  partner  with  B»,  is  a  separate  commission. 
Ex  parte  Woodmamm,  1  Cox,  308. 

If  a  commission  issue  against  a  man  by  a 
wrong  name,  under  which  he  obtains  bis  cer- 
tificate, while  the  commission  remains  unsuper,- 
seded,  a  plea  of  bankruptcy  to  an  action  brought 
against  him  by  his  right  name  will  be  supported 
by  production  of  the  certificate,  and  proof  that 
he  is  really  the  person  against  whom  the  com- 
mission issued.  Steven*  v.  Elixee,  3  Camp.  2£6; 
1  Rose,  360— Elleuborough. 

A  commission  issues  against  a  man  of  the 
name  of  u  Wicks,*1  under  which  name  be  trade*}* 
and  contracted  debts,  although  u  Knox**  was  bis 
real  name.  Two  years  afterwards,  and  before  the 
bankrupt  had  passed  his  last  examination  under 
the  commission,  a  fiat  is  issued  against  him  by  his 
right  name,  the  commission  was  preferred  to  the 
subsequent  fiat  Ex  parte  Samboume,  2  Deac.  & 
Chit  22.    And  $ee  Ex  parte  Smith,  2  Rose,  25. 

» 

His  Residence,] — It  was  necessary  that  the 
bankrupt  should  be  described  of  the  place  where 
he  was  generally  known.  Ex  parte  SkadboU,  I 
Mont  89. 

And  it  was  held  that  "a  commission  wholly 
omitting  to  describe  the  bankrupt  c€  the  place 
where  he  had  chiefly  been  known  as  a  trader  was 
bad,  though  his  last  place  of  trading  were  correct- 
ly  described.    Ex  parte  Parry,  2  Glyn  &  J.  225. 

So,  the  omission  to  describe  the  bankrupt  as  of 
the  place  where  he  actually  traded,  was  consider- 
ed fatal.    Ex  parte  Beadtee,  2  Glyn  &  J.  243. 

Where  the  bankrupts  were  described  as  "  late 
of  the  Kent  Road,  coal  merchants,**  and  it  ap- 
peared that  they  had  quitted  that  trade  in  1826, 
and  had  since  been  separately  engaged  in  farm- 
ing:— Held,  that  the  description  was  insufficient, 
and  that  the  commission  should  be  superseded. 
Ex  pane  Day,  1  Mont  &  Mac.  208. 

A  commission  will  not  be  superseded  on  ac- 
count of  a  misdescription  of  the  bankrupt,  if  he 
is  well  known,  as  described  in  the  commission, 
Bx  parte  Hartley,  2  Madd.  11. 


SOft 


Fiat 


[BANKRUPT] 


Pust  or  Opmhmihoii* 


Bsjikrupts  should  be  described  in  the  edm- 
miarion  according  to  their  legal  or  known  de- 
scription; where  the  bankrupts  were  described  as 
of  Iron  WharfJ  London  and  Wolverhampton,  they 
having  no  residence  or  establishment  at  Wolver- 
hampton, the  commission  was  superseded.  Ex 
parte  Beckwith,  1  Glyn  &  J.  30. 

If  a  bankrupt  be  described  in  the  commission 
as  he  described  Himself  in  carrying  on  his  trade, 
and,  according  to  the  popular  description  of  his 
residence,  the  commission  will  not  be  supersed- 
ed, because  it  happens  not  to  be  the  legal  de- 
scription of  his  residence.  Ex  parte  Wride,  9 
Glyn  &  J.  99. 

aL.  H.  M.,  of  Finsbury  Square,  in  the  city  of 
London,"  instead  of  the  county  of  Middlesex, 
is  not  a  material  misdescription.  JEs  parte  Smith, 
1  Glyn  &  J.  956. 

(c)  Amendment 

A  fiat  cannot  be  altered  or  amended  after  it 
has  been  opened.  Ex  parte  Todd,  1  Mont  455; 
1  Deac  ct  Chit  391 :  &  P.  Ex  parte  Thawte*, 
13  Ves.  Jan.  895. 

Nor  could  a  commission  be  revealed,  even  to 
correct  a  mere  clerical  error,  after  any  dealing 
upon  it,  as  if  it  had  been  opened.  Fieher'e  case, 
10  Ves.  jun.  190 :  A  P.  In  re  Stephenson,  Mont 
116 ;  Ex  parte  Horrscks,  1  Glyn  &  J.  368.  But 
ate  6  Geo.  4,  c  16,  a.  98. 

A  petition  to  have  the  teste  altered  and  a  com- 
mission reseated,  under  which  no  proceedings 
had  taken  place,  m  order  to  let  in  a  subsequent 
act  of  bankruptcy,  was  dismissed.  Ex  parte 
Cheesewright,  1  Rose,  298;  18  Ves.  jun.  480. 

Where,  after  the  opening  of  the  commission, 
the  name  of  the  bankrupt  had  been  erroneously 
altered  by  the  clerk  of  the  solicitor,  the  Lord 
Chancellor  refused  to  allow  the  commission  to  be 
amended,  and  directed  that  it  should  be  super- 
seded.   In  re  Stammer*,  1  Mont  &,  Mac.  990. 

Where  there 'was  error  in  the  description  of  the 
petitioning  creditor  in  the  petition  and  commis- 
sion, but  the  docket  papers  were  correct,  the  pe- 
tition and  commission  were  ordered  to  be  amend- 
ed and  made  conformable  to  the  docket  papers, 
after  the  commission  had  been  prosecuted.  Ex 
parte  Guthrie,  1  Glyn  at  J.  945. 

An  alteration  in  the  description  of  a  bankrupt 
refused    Bx parte  Thompson,  9  Ves.  jun. 907. 

A  commission  could  always  be  reseated,  and 
amended  to  correct  a  mistake  in  a  name,  if  not 
opened.  Ex  parte  Cheeeewright,  18  Ves.  jun. 
480;  1  Rose,  998 :  S.  P.  Burrow'*  case,  10  Ves. 
jun.  986;  Export*  Harmon,  2  Glyn  &  J,  25, 

So,  a  fiat  may  be  amended  where  no  proceed- 
ings have  taken  place  under  it  In  re  Chraham, 
1  Deac.  &  Chit  45a 

The  Lord  Chancellor  has  no  jurisdiction  to  or- 
der a  fiat  to  be  amended.  In  re  Wright,  1  Deac. 
&,  Chit  547. 

If  the  fiat  has  been  filed,  the  court  of  review 
has  power  only  to  order  the  fiat  to  be  taken  off 
the  fib  of  the  court,  for  the  purpose  of  the  lord 


Chancellor  amending  it,,  if  he  shell  think  fit 
The  court  cannot  amend  the  fiat,  they  having 
nothing  to  amend  by .  Ex  porta  Wetter,  1  Dene. 
&  Chit  381. 


4.  Validity. 

(a)  Bankrupt1*  Instance. 

A  commission  issued  at  the  desire  and  request 
of  a  bankrupt  is  good  at  law.  Shamv.WilUama, 
R.  &  M.  19— Abbott 

Although  it  is  superaedeaMe.  Ex  parte  Gar. 
dener,  1  Rose,  377:  &  P.  Ex  parte  Gong,  1 
Mont  &  Mae.  399. 


It  is  said  to  be  an  invariable  rule,  that  a 
mission  taken  out  at  the  instance  of  the  bankrupt 
cannot  be  supported,  however  hostilely  it  may  be 
prosecuted.    Ex  parte  Grant,  1  Glyn  Sl  J.  17. 

But  in  one  case  the  court  refused  to  supersede, 
merely  on  that  ground.  Ex  parte  Staff,  Buck, 949. 

* 

Semble.  where  the  circumstances  are  such  as 
to  make  the  bankrupt  the  agent  of  the  petitioning 
creditor,  such  a  commission  would  be  bad  at  law, 
on  the  ground  of  an  implied  concert  on  the  part 
of  the  petitioning  creditor.    Id. 

In  one  case,  a  commission  was  established  un- 
der strong  circumstances  of  suspicion,  pnrtkav 
lariy  that  tile  affidavit  and  bend  for  the  docket 
were  written  by  the  bankrupt,  whose  brother 
was  the  petitioning  creditor.  JSx  parte  Steele, 
16  Ves.  jun.  161. 

No  easssMastsn  shall  he  semrsedceL  nor  earn 
fiat  annulled,  nor  any  adjudication  mm  serf,  sy 
reason  of  concert  hetieen  the  petitioning  ttodkm 
and  the  bankrupt,  or  their  agents,  except  assert 
there  is  a  petition  to  supersede  pending.  1  at  2 
W.  4,  c  56,  s.  49. 

The  declarations  of  the  petitioning 
(since  dead),  made  after  the  commission 
evidence  against  the  assignees,  in  an  ii 
whether  the  commission  was  concerted 
the  petitioning  creditor,  the  bankrupt,  and  the 
attorney.  Barwood  v.  Keys,  1 M.  ex.  JLob.  904— 
Patteson. 


Qf)  In  breach  cf  Faith, 

If  a  commission  be  sued  out  by  one  of  several 
creditors,  in  breach  of  good  faith  to  the 
is  in  general  supersedes  bR    Ex  porta, 
Glyn  St  J.  7a 

Application  may  be  made  to  the  court  to 
sede  it,  notwithstanding  that  it  is 
at  the  baiikrupte  office  for  want  of  prosecution. 


it 
1 


Though  the  requisites  for  sustaining  a 
mission  nave  been  complied  with,  and  the 
mission  be  legally  valid,  yet,  if  it  has  been  t 
out  against  good  fohh,  and  with  a  view  to 
compliance  with  an  arrangement  then  pciwhiy 
between  the  parties,  the  court  will  supersede  " 
upon  the  general  principle  which  all  courts 
in  controlling  the  abuse  of  their  process, 
commission  of  bearioruptCT  mtrodueed  by 
Geo.  3,  c  33,  is  within  tnatgeaeral 
Ex  parte  Harcourt,  9  Rose,  903. 


the  4 


Fie*  or  (hmmwsion.    [BANKRUPT] 


Fiat  or  Convmseoion. 


(A 
1o  dumims  a  Partnership.}— A  eommissien 
'  merely  to  dissolve  a  partnership  is  roper- 
seoeabW.  ExparteCkristieyl Mont etBHgh, 914. 

Although  there  be  a  trading,  a  debt,  and  an  act 
of  bankruptcy,  yet  if  the  commission  be  taken 
out  lor  a  purpose  foreign  from  its  object,  as  to 
work  a  dissolution  of  partnership,  it  is  invalid  and 
supersedeable  at  the  costs  of  those  who  take  it 
oat    Exports  Browne,  1  Rose,  151. 

V.  &  Co*,  creditors  of  U.  &  Co,  being  displeased 
with  the  conduct  of  Wflbran,  one  of  the  partners 
in  the  firm  of  U.  &  Co.,  arrested  U.  &  Co. ;  all 
the  partners  of  which  firm,  except  Wilbran,  put 
in  bail,  but  he  continued  in  prison  two  months, 
and  a  oomminsion  having  issued  against  U.  & 
Co.  it  was  superseded  on  the  petition  of  Wil- 
bran, onthe  pround  that  it  was  taken  out  for  the 
purpose  of  dissolving  the  partnership  as  to  him. 
Ex  parte  Wilbran,  5  Madd.  1;&  C.  nom.  Ex 
parte  WUbeam,  Buck,  459. 

7b  determine  a  Lease.}-— 1£  a  commission  be 
~  by  a  landlord  lor  the  purpose  of  deter- 
mining a  lease,  H  is  invalid.  Ex  parte  Oalli- 
mare,  2  Rose,  434. 

.  Qusjfo,  kow  hi  a  landlord  issuing  a  commis- 
sion nay  affect  Ha  interest,  as  landlord,  in  com- 
petition with  the  creditors  7    Id. 

To  compel  a  Compromise.}— Where  the  inten- 
tion is  to  fore*  the  bankrupt  to  a  compromise, 
the  commission  is  invalid.  Ex  parte  Juarcourt, 
9Rose,208. 

The  practice  of  striking  a  docket  far  the  pur- 
pose not  of  a  commission  of  bankruptcy,  but  of 
compelling  a  composition  disapproved  and  was 
not  aided.  Ex  parte  Masterman,  2  Rose,  444. 

Where  the  time  for  opening  a  fiat  expires  by 
the  voluntary  act  of  the  petitioning  creditor,  and 
it  appears  that  it  was  issued  under  suspicious  cir- 
crnnstsnres,  namely,  for  effecting  a  compromise 
with  the  creditors,  and  not  with  a  bona  fide  inten- 
tion of  working  it,  and  a  second  fiat  is  issued  by 
another  creditor  under  Lord  Loughborough's  ge- 
neral order,  the  court  will  not  supersede  the  se- 
cond fiat  merely  because  it  was  issued  by  a  cre- 
ditor who  was  a  party  to  the  mtemledcomproinise 
wooer  the  first,  unless  H  is  clearly  for  the  advan- 
tago  of  the  comeral  creditors  that  the  first  should 
stand,  and  the  second  be  superseded.  Ex  parte 
Amjer,2  Deac  4c  Chit  67. 

Where  a  party,  by  pretence  of  coming  into  a 
proposed  arrangement  with  other  creditors,  pro- 
tracts the  prosecution  of  the  fiat  over  the  four- 
teen days,  and  then  applies  for  a  new  fiat  and  to 
ssjpcroeds  the  first,  even  if  such  second  fiat  be 
granted,  the  court  will  supersede  the  second,  and 
order  the  first  to  stand:  a  fortiori,  if  the  second 
bo  not  in  foot  granted,  hut  the  first  is  proceeded 
with,  the  court  will  sustain  the  first  under  such 

Ex  parte  Baker,  1  Deac  Sl  Chit 


patitiorrins;  creditor,  and  not  for  the  purpose  of 
its  operating  as  a  commission  for  the  benefit  of 
the  creditors,  it  will  not  be  permitted  to  stand, 
even  though  an  intention  of  working  it  for  the 
legitimate  purposes  of  a  commission  be  after* _ 
warosadoptsd.  ExparU  Boume,^G\yn&,  J.137. 
It  is  no  objection  that  it  was  sued  out  with  in- 
tent to  defeat  a  previous  execution,  if  no  coHu. 
sion  appear  on  the  part  of  the  bankrupt  Men- 
hamv. Edmonson,!  B.&,?.  369:  &  P.  Ex  parte 
Gardener,  1  Rose,  377 ;  1  Ves.  &.  B.  45;  Ex  parte 
Edmonson,  7  Ves.  jun.303 ;  Ex  parte  Arrowsmitk, 
14  Ves.  inn.  209 ;  Ex  parte  Bowes,  11  Ves.  iun. 
54L    And  $ee  Smith  v.  ftroomaeod,  7  T.R.300. 

(d)  Fraud. 

If  fraud  be  established,  the  court  will  supersede 
the  commission  before  the  finding  of  the  com- 
missioners.   Ex  parte  Bather,  Buck,  426. 

A  commission  was  superseded  with  costs  for 
fraud  and  misconduct  Ex  parte  Conway,  13 
Ves.jun.62. 

But  a  commission  will  not  be  superseded  for 
fraud,  where  purchases  have  been  made  under  it 
Ex  parte  Edwards,  10  Ves.  jun.  104. 

A  separate  commission  was  superseded  for 
fraud,  after  the  bankrupt  had  obtained  his  cer- 
tificate uiio^  it  ejidliad  entered  mto  trade  again, 
and  the  separate  effects  had  been  delivered  up  to 
the  assignees  under  a  joint  commission,  issued 
after  the  separate  commission.  Ex  parte  Poole, 
2  Cox,  227. 

Though  a  commission  be  taken  out  for  an  un- 
due purpose,  yet,  if  that  purpose  can  be  defeated 
without  superseding  the  commission,  the  court 
will  not  interfere ;  otherwise,  if  the  fraudulent 
object  can  only  be  prevented  by  the  superseding 
of  the  commission.  Ex  parte  Bourne,  2  Glyn  £ 
J.  137. 

If  it  appear  that  persons  have  conspired  together 
in  the  issuing  of  a  fraudulent  commission,  the 
Lord  Chancellor  will  direct  the  necessary  docu- 
ments to  belaid  before  the  Attorney-General,  with 
a  view  to  the  institution  of  criminal  proceedings 

Ex  parte  Emery,  Buck,429. 


To  defeat  Actum  and  Executions.] — Where  a 
imnisaion  is  taken  outfor  the  purpose  of  potting 
i  end  to  an  action  by  the  bankrupt  against  the 


(e)  After  a  former  Commission. 

By  6  Geo.  4,  c.  16,  s.  126,  a  certificated  bank- 
rupt may  plead  hie  bankruptcy  to  any  action  for 
a  debt  whtch  was  prooeable  under  the  commission. 

By  s.  127,  where  a  bankrupt  has  been  before  a 
bankrupt,  or  hoe  compounded  with  his  creditors, 
or  been  discharged  under  any  insolvent  act,  hie 
certificate  only  protects  his  person  fromarrest  and 
imprisonment,  unless  hie  estate  produces  15s.  m 
the  pound;  and  his  future  estate  {except  tools, 
furniture,  and  wearing  apparel)  vests  in  his  as- 
signees, who  may  seise  the  same. 

Serable,  that  s.  127,  extends  to  cases  where 
me  former  bankruptcy  and  certificate  were  ante- 
rior to  the  statute: — Bat  held  that  the  section, 
where  applicable,  does  not  entitle  a  creditor  to 
proceed  against  the  bankrupt  after  a  second  cer- 
tificate, for  a  debt  which  he  might  have  proved 
under  the  commission.  Robertson  v.  &er«,3B. 
4AdoL83& 
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or  Commission.        [BANKRUPT] 


&&**■  Commission. 


'■  Section  1^7,  does  not  apply  to  a  bankrupt  who 
had  obtained  his  certificate  under  a  subsequent 
commission,  before  the  statute  pawed ;  aid,  there- 
fore,  where  A.,  after  being  discharged  under  an 
insolvent  act,  had  a  commission  of  bankrupt  is* 
stied  against  him,  and  obtained  his  certificate  be- 
fore the  passing  of  that  statute,  but  did  not  pay 
15*.  in  the  pound,  and  lie  was  afterwards  sued 
on  a  bond  executed  before  his  discharge  under  the 
insolvent  act;  but  not  inserted  in  his  schedule,  it 
was  held  that  his  certificate  did  not  bar  the  ac- 
tion.   Carew  *.  Edward*,  4  B.  &  AdoL.  351. 

Under  s.  127,  the  assignees  under  a  second 
commission,  where  the  bankrupt  has  not  paid  15*. 
in  the  pound,  take  from  the  date  of  the  assign- 
ment a  present  vested  interest,  by  operation  of 
law,  in  ail  future  estate  acquired  by  the  bankrupt 
Ex  parte  Robinson,  1  Mont  &  Mac.  44. 

A  commission  against  an  uncertificated  bank- 
rupt is  void  at  law,  and  a  nullity.  Nelson  v.  Cher- 
reU,  1  M.  &  Scott,  452;  8  Bing.  316:  &  P.  Mar- 
tin v.  Q'Hara,  Cowp.  823 ;  Ex  pane  Brown,  1 
Ves.  &  B.  GO. 

Inasmuch  as  there  is  nothing  upon  which  it 
can  operate,  all  the  bankrupt's  property  being 
vested  in  the  assignees  under- the  first  commis- 
sion. TUlv.  Wilson,  7  B.  & C.  684 ;  1M.&R. 
580.-  And  see.  Ex  parte  Storks,  2  Rose,  179 ;  3 
Ves.  &,  B.  105. 

A  bankrupt  is  not  entitled  to  be  discharged  out 
of  custody  for  a  debt  contracted  previous  to  a 
second  commission  issued  against  him,  under 
which  he  had  obtained  his  certificate,  where  he 
had  not  obtained  his  certificate  under  the  first 
commission.  ,  Id, 

The  ground  that  he  is  a  reputed  owner  of  pro- 


commission  waslfcen  superseded  as  to  the  partner 
who  was  included  in  the  first  commission,  with- 
out prejudice  as  to  the  other  three  bankrupts. 
The  assignees  under  the  second  osmmisaion  sold 
an  estate  belonging  to  one  of  the  three  partners ; 
the  purchaser  objected,  that  the  second  commis- 
sion was  altogether  void,  but  the  court  held 
otherwise,  and  made  a  decree  for  specific  per- 
formance.   BurUon  v.  Wall,  1  Tarn.  113. 

A  person  against  whom  a  second  commission 
of  bankrupt  has  been  issued,  and  who  has  not 
paid  15s.  in  the  pound,  is  liable  to  an  action  by 
any  of  his  creditors,  notwithstanding  they  have 
signed  his  certificate.  PhUpoU  v.  Cords*.  5  T. 
R7287. 

• 

Even  if  the  first  commission  had  been  super- 
seded by  consent  Thorntonv, Dallas,!  DoafL 46* 

It  is  a  sufficient  answer  to  an  action  by  assignees, 
to  prove  thatthe  party  is  an  uncertificated  bankrupt 
under  a  former  commission  still  in  force,  and  that 
on  that  occasion  his  effects  were  duly  assigned ;  and 
this  evidence  may  be  given  to  invalidate  the  sub- 
sequent commission,  without  the  notice  required 
by  6  Geo.  4,  c.  16,  s.  90.  An  award,  stating-  such 
former  bankruptcy  as  the  answer  to  an  action  by 
subsequent  assignees,  must  expressly  shew  that 
the  effects  were  assigned  under  the  first  commis- 
sion,    JPhUKps  v.  Hoputsed,  1  B.  &  AdoL  615. 

The  bankrupt's  property  continues  liable,  not- 
withstanding his  certificate  under  a  second  com- 
mission not  paying  15s.  in  the  pound,  only  by 
judgment  in  an  action ;  it  is  not  to  be  taken  by 
the  assignees  under  the  commission.  Ex  parts 
Hbdgkinson,  19  Ves.  jun.  291 ;  2  Rose,  179L 

Doubts  have  been  entertained  whether  as  ac- 
tion may  be  maintained  fbr  a  debt  due  before  the 


perty  by  consent  of  the  assignee  under  the  first  commission,  against  a  certificated  bankrupt  under 


commission  does  not  avail    Nelson  v.  CherreU, 
7  Bing.  663;  5  M.  &,  P.  680. 

Whether  separate  or  joint  Ex  parte  Martin, 
15  Ves.  jun.  114;  &  P.  Ex  parte  Crew,  16  Ves. 
jun.  236k 

A  commission  having  issued  against  A^  B.,  <&. 
C,  and  it  being  subsequently  discovered  that  B. 
was  an  uncertificated  bankrupt,  the  commission 
was  ordered  to.  be  wholly  superseded.  Ex  parte 
Wrajf,  1  Mont  &  Mae.  195. 

Quasre,  whether  a  joint  commission  sued  out' 
against  three  persons,  pending  two  previous  se- 
parate commissions  against  two  of  them,-  is  valid 
in  law  as  against  the  third.  Butts  v.  Bilke,  4 
Price,  240. 

A  joint  commission  was  held  not  supcrsedable 
on  the  ground  of  a  previous  separate  commission 
in  Ireland.  Ex  parte  CruUand,  3  Ves.  &  B»  94; 
2  Rose,  164. 

Where  a  prior  and  joint  commission  has  been 
issued,  but. never  acted  on  or  superseded,  such 
commission,  not  being  in  legal  operation,  does  not 
invalidate  a  second  separate  commission.  War- 
ner  v.  Barber,  2  Moore,  71;  8  Taunt  176:  & 
P.  Ex  parte  BuUen,  1  Rose,  134. 

A  commission  was  issued  against  two  partners. 
Subsequently  a  commission  was  issued  against 
one  of  them,  and  three  other  persons:  this  latter 


the  second  commission  where  15s.  has  not  been 
.paid.    Eickev.  NokeSrM.Sc  M.  30^— -Teabsrdai. 

Where  a  bankrupt  under  a  second  commission 
has  not  paid '  15s.  m  the  pound,  but  has  effects 
whereon  to  levy,  a  creditor  may  take  oat  execu- 
tion upon  a  judgment  recovered  before  the  second 
commission.  Austin  y.Denniferd,  9  D.St,R.  SCO. 

Theaher  iff  having  le  viedupon  goods  which \ 
in  the  possession  of  the  defendant,  who 
bankrupt,  paid  over  the  proceeds  to  the 
on  their  claiming  them;  and  the  defendant 
wards  again  become  bankrupt,  and  obtaining 
his  certificate,  but  not  paying  15s.  in  the  pound* 
(and  therefore  not  protected  by  5  Geo*  2,  c.30,  a. 
9,)  a  second  execution  issued  for  the  same  debt: 
— Held,  that  the  latter  execution  was  regular, 
without  the  first  writ  having  beenreturned.  Priest 
v.  Milnes,  2  Chit  114. 

An  action  against  a  bankrupt  who  has  «***»»- 
ed  his  certificate  under  a  second  ^mmiA^  ^n 
a  cause  of  action  accruing  previous  to  his  aeeosssl 
bankruptcy,  may  be  maintained  before  a  dividoosl 
has  been  made,  or  the  period  for  making  it 
ed  by  5  Geo.  2,  c.  30,  b-  37,  is  elapsed,  if 
dence  be  adduced  to  shew  that  it  is  not 
from  the  state  of  the  effects  in  the  hands  of 
assignees,  that  the  bankrupt  will  be  able  to  p*y 
15s.  in  the  pound.  Jdfs  v,  Ballard,  1  &  fe  P. 
467.  AndstcEdmomoni.Park€r,3B>SLr.ia^ 
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Andto  make  the  certificate  a  bar  to  the  action 
it  most  appear  affirmatively  that  the  ectate  has 
produced  15a.  in  the  pound:  evidence  that  it  pro- 
bably will  produce  ao  much  is  not  sufficient 
Caverly  v.  Morley,  16  East,  235 ;  2  Row,  119. 

Where,  on  the  defendants  pleading  his  bank- 
ruptcy, issue  is  joined,  on  the  net  whether  he  had 
been  discharged  under  a  former  commission,  the 
plaintiff  must  shew  that  the  defendant  obtained 
bis  certificate  under  that  ^mmi— im^  either  by 
the  regular  proof  of  it,  or  by  secondary  evidence 
after  a  notice  to  produce  it:  without  such  notice 
the  defendant's  affidavit  of  conformity  under  the 
former  commission  was  held  insufficient  Gra- 
ham v.  Grill,  4  Camp,  282— Ellenborough. 

If  a  defendant  rely  on  a  certificate  under  a  se- 
cond commission  of  bankruptcy  against  him,  un- 
der which  he  has  not  paid  15*.  in  the  pound,  the 
plaintiff,  in  order  to  deprive  him  of  the  benefit  of 
it,  may  produce  the  proceeding*  under  the  former 
commission,  and  prove  that  he  submitted  to  it, 
without  proving  the  trading,  the  actof  bankrupt- 
cy,  and  the  other  facts  which  are  necessary  to 
support  the  commission  as  against  third  persons. 
jtstoiss^  v.  Ceo*,  5  T.  R.  655 :  S.  P.  Gregory  v. 
Mertou,  3  Esp.  195. 

It  would  be  no  answer  to  the  action  to  produce 
such  certificate,  unless  the  defendant  could  shew 
that  under  it  he  had  paid  15s.  in  the  pound.  Id. 

Where  a  docket  has  been  struck,  a  second  com- 
mission, obtained  upon  a  subsequent  docket,  can- 
not be  mistimed  without  an  order  of  supersedeas 
for  the  first    J»  re  JUt,  1  Smith,  12a 

It  is  in  the  discretion  of  the  great  seal  to  su- 
persede a  second  conunission  against  an  uncerti- 
ficated bankrupt,  and  even  under  circumstances 
on  the  petition  of  the  bankrupt  Ex  parte  Ltee, 
PamUan,  16  Yes.  jun.  473. 

In  general,  the  second  will  be  superseded,  but 
special  circumstances,  as  consent,  fraud  or  laches 
in  the  creditors  under  the  first,  will  support  the 
second,  and  supersede  the  first;  and  though H is 
wrong  to  encourage  a  bankrupt  to  trade  pending 
a  commission,  and  to  sue  out  a  second,  yet  if  it 
does  happen,  and  the  assignees  will  pay  creditors 
under  the  first  20s.  in  the  pound,  and  ail  the  costs, 
the  first  will  be  instantly  superseded.  Ex  parte 
Brawn,  2  Ves.  jun.  67;  4  Bro.  C.  C.  210. 

A  second  commission  superseded,  and  a  proce- 
dendo issued  on  a  former  commission,  which  had 
expired.  The  petitioning  creditor  under  the  first 
commission  having  been  prevented  from  prose- 
cuting his  commission  by  the  artifices  of  a  per- 
son, who  was  desirous  or  covering  certain  trans- 
actions, between  himself  and  the  bankrupt,  by  a 
lapseof two  months.  Ex  parte  Knight,*  Rose,  319. 

No  second  comniission  to  be  sent  to  the  Lord 
Chancellor,  without  a  note  of  what  has  passed  on 
the  first  Ex  parte  Freeman,  lVe*.&.B.M;  1 
Hose,  380. 

(f)  Where  three  Commieeume. 

Where  a  bankrupt  haa  been  a  bankrupt  before, 
aw  tammamitd  uritk  hie  creditors,  or  taken  tie  be- 
nefit •/ the  hmhent  Aet,hi$  future  efeeUbeUnuj 
aw  Ma  assignees  ussier  ike  eemmioston,  notwita- 
l  2r 


standing  he  obtaine  hie  certificate,unlea§  km  estate 
paye  15s.  in  the  pound,    6  Geo.  4,  c.  16,  s.  127. 

Where  a  defendant  had  been  three  times  de- 
clared a  bankrupt,  and  had  not  paid  15s.  in 
the  pound  under  the  second  commission,  the 
court  held,  that  the  third  commission  was  not 
void  on  that  account,  but  voidable  only,  lodd  v. 
MaxJUld,  5  D.&IL  258;  3B.&C.222. 

But  it  is  void  in  equity,  and  may  be  super- 
seded on  the  petition  of  a  person  summoned  to 
attend  the  commissioners  as  a  witness.  Ex  parte 
Lane,  1  Mont  12. 

A  commission  was  sustained  where  one  of  the 
bankrupts  had  been  the  subject  of  two  former 
commissions,  and  although  he  had  obtained  his 
certificate,  yet  he  had  not  under  the  second  paid 
15s.  in  the  pound.  Ex  parte  Hodgkinoon,2  Rose, 
172;  19  Ves,  jun.  291. 

A  third  commission  issued  against  a  trader 
who  had  not  paid  any  dividend  to  his  creditors 
under  a  first  and  second  commission,  is  a  nullity : 
and  where  a  bankrupt  had  obtained  his  certificate 
under  such  circumstances:— Held,  that  he  was 
not  entitled  to  be  discharged  out  of  custody,  al- 
though the  debt  for  which  he  was  detained  was 
contracted  before  the  issuing  of  that  commission. 
Fowler  v.  Coeter,  10  B.  &  C.  427. 

It  is  no  objection  to  the  proof  of  a  debt  under 
a  third  commission,  that  the  creditor  might  have 
proved  it  under  the  second  commission,  under 
which  the  bankrupt  has  obtained  his  certificate, 
if  the  bankrupt  has  not  paid  15s.  in  the  pound 
under  the  second  commission.  Ex  parte  Morley, 
2  Deac  &  Chit  45. 


ig)  Aft*  CompoeUion  and  Commission. 

A  debtor  having  compounded  with  his  credi- 
tors became  bankrupt,  and  obtained  his  certifi- 
cate, but  without  paying  15s.  in  the  pound ;  an- 
other commission,  afterwards  issued  against  him, 
is  not  supersedeable  on  the  ground  that  all  his 
property  belonged  to  the  assignees  under  the  first 
commission.    Ex  parte  Baker,  1  Rose,  452. 

Where  a  second  commission  issued  against  a 
person  who  had,  previously  to  the  first  commis- 
sion, compounded,  the  Lord  Chancellor  refused 
to  supersede  the  second,  because  15s.  in  the 
pound  had  not  been  paid  under  the  first  Ex 
parte  Welsh,  1  Mont  276. 

Under  the  6  Geo.  4,  c  16,  s.  127,  no  action 
can  be  maintained  against  a  certificated  bank- 
rupt for  a  debt  due  before  his  commission,  al- 
though he  has  compounded  with  bis  creditors 
before  his  commission,  and  his  effects  have  not 
produced  15s.  in  the  pound  under  it  Eieke  v. 
Abies,  M.  At  M.  303— Tenterden. 

The  proving  a  debt  under  a  commission- of 
bankruptcy  issued  against  a  person  who  had  be- 
fore compounded  with  his  creditors,  and  whose 
estate  under  the  commission  had  not,  nor  would, 
produce  15s.  in  the  pound,  but  who,  before  he 
became  bankrupt,  paid  the  creditors  with  whom 
he  compounded  the  full  amount  of  their  debts, 
was  held  to  discharge  the  bankrupt,  m  respect  of 
his  future  estate  and  effects,  from  an  action  for 
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the  debt  to  proved.    Read  v.  Sowerby,  3  M.  & 
S.  78;  2  Rose,  28a 

A  deed  of  composition,  embracing  all  the  cre- 
ditors, under  which  many  of  them  came  in,  is,  in 
case  of  a  subsequent  commission  of  bankruptcy, 
such  a  "compounding  with  his  creditors,"  as 
will,  within  the  stat  5  Geo.  2,  c.  30,  e.  9,  deprive 
the  bankrupt  of  the  benefit  of  his  certificate,  to 
protect  his  future  effects  from  being  liable  to  be 
taken  in  execution,  although  some  of  the  credi- 
tors did  not  come  in  under  the  deed  of  composi- 
tion. Slaughter  v.  Cheyne,  1  M.  6l  S.  182;  2 
Rose,  110. 

But  a  deed  of  composition,  framed  only  for  the 
joint  creditors  of  two  bankrupts,  under  which 
•even  of  the  joint  creditors,  whose  debts  exceeded 
2000/.,  accepted  of  the  proffered  composition  of 
3s.  in  the  pound,  but  which  was  not  signed  or  ac- 
cepted by  three  other  joint  creditors,  whose  debts 
amounted  to  921.,  nor  by  the  separate  creditors 
of  one  of  the  bankrupts,  is  not  such  a  u  com- 
pounding with  his  or  their  creditors,*1  as  will 
within  that  statute  avoid  the  effect  of  a  subse- 

Suent  certificate  under  a  commission,  to  protect 
le  future  estate  and  effects,  as  well  as  person,  of 
one  of  the  bankrupts,  who  was  afterwards  sued 
to  judgment,  and  had  execution  levied  on  his 
goods,  by  one  of  his  separate  creditors.  Norton 
v.  Shakespeare,  15  East,  619 ;  1  Rose,  347. 

(A)  After  a  Scotch  Sequestration, 

Semble,  that  English  creditors  are  precluded 
from  suing  out  or  sustaining  a  commission  against 
a  debtor  who  was  the  subject  of  an  antecedent 
and  operative  Scotch  sequestration.  Scotland 
(Bank)  v.  Stein,  1  Rose,  462,  App. 

Whether  an  English  commission  or  a  Scotch 
sequestration  is  to  be  preferred,  as  the  mode  of 
administering  the  debtor's  effects,  depends  upon 
their  priority.    Id, 

Where  a  petition  for  a  sequestration  against  a 
party  domiciled  in  Scotland  was  on  the  25th  of 
January,  and  the  first  deliverance  ujJon  that  pe- 
tition on  the  26th  of  January,  and  the  sequestra- 
tion awarded  by  interlocutor  of  the  16th  of  Au- 
gust, and  a  commission  of  bankruptcy  issued  on 
the  15th  of  March,  upon  an  act  of  bankruptcy 
committed  on  the  4th  of  January,  held  that  the 
sequestration  had  the  priority.  Ueddes  v.  Mowat, 
1  Glyn  &  J.  414 


5.  Impeachment  of  Validity. 

(a)  By  Bankrupt, 

In  what  cases.]— It  is  not  competent  for  a 
bankrupt  to  set  up  a  former  act  of  bankruptcy,  in 
order  to  invalidate  his  commission.  Rex  v.  Bul- 
lock, 1  Taunt  71 ;  2  Leach,  C.  C.  966;  14  Ves. 
jun.  452:  &  P,  Mercer  v.  Wise,  3  Esp.  221; 
Kennett  v.  Duff,  2  Smith,  44;  9  East,  21. 

But  a  bankrupt,  who  has  obtained  his  certifi- 
cate under  a  joint  commission  issued  against 
him  and  others,  may,  in  an  action  of  trover 
against  a  stranger,  controvert  the  validity  of  the 
commission,  or  take  advantage  of  its  illegality, 
because  between  such  stranger  and  the  plain- 


tiff there  is  no  reciprocity.    Butts  ▼.  BUbe,  4 
Price,  240. 

A  bankrupt  after  he  has  obtained  his  certifi- 
cate may  petition  to  supersede  because  he  was 
not  a  trader.    Ex  parte  Lewis,  2  Glyn  &  J.  208. 

It  is  in  the  discretion  of  the  court  to  supersede 
a  commission,  whether  the  bankrupt  has  or  has 
not  got  his  certificate  under  it;  but  the  court 
would  not  do  so  upon  the  petition  of  joint  credi- 
tors who  suffered  a  considerable  time  to  elapse 
without  having  obtained  an  order  to  prove,  for 
the  purpose  of  assenting  to  or  dissenting  from 
the  certificate,  in  a  case  where  the  certificate  was 
lying  for  confirmation,  and  no  misconduct  was 
imputed  to  the  bankrupt  Ex  parte  Cutten,  Ex 
parte  Appleton,  Buck,  68. 

Quore,  whether  a  bankrupt,  or  any  person  in 
the  same  circumstances,  can  impeach  the  com- 
mission upon  a  prior  act  of  bankruptcy,  and  a 
debt  sufficient  to  support  a  commission,  of  which 
a  third  person  may  avail  himself  as  a  defence  to 
an  action  by  the  assignees?  Ex  parte  Donovan, 
15  Ves.  jun.  6. 

Though  a  bankrupt  would  be  restrained  from 
repeated  attempts  to  supersede  the  commission, 
amounting  to  vexation,  he  was  not  prevented  from 
bringing  a  second  action ;  and  an  inquiry  was 
directed  relative  to  an  estate,  by  the  sale  of  which 
he  proposed  to  pay  his  debts;  and  the  commission 
was  ordered  to  proceed  in  the  usual  course.  Ex 
parte  Bryant,  1  Ves.  &  B.  506;  2  Rose,  1. 

A  bankrupt  was  permitted  to)>etition  against 
the  commission  in  forma  pauperis.  Ex  parte 
Northam,  2  Rose,  140. 

A  bankrupt,  like  a  pauper,  loses  his  privilege 
by  misconduct;  therefore  where,  after  two  peti- 
tions dismissed,  he  presented  a  third  for  the  same 
purpose,  it  was  dismissed  with  costs,  and  not 
being  able  to  pay  them  he  was  committed,  bat 
the  court  would  not  make  an  order  to  restrain 
him  from  presenting  any  more.  Ex  parte  Skam, 
2  Ves.  jun.  40. 

Must  not  be  attainted  or  committed.] — A  person 
attainted  of  felony  cannot  be  heard  by  petition 
to  the  Chancellor  to  supersede  a  commission  of 
bankruptcy  issued  against  him,  whether  his  at- 
tainder directly  arose  out  of  the  commission  of 
bankrupt,  or  is  wholly  irrelevant  to  it  Rex  v. 
Bullock,  1  Taunt  82;  14  Ves.  jun.  452;  &  C. 
not  &  P.  2  Leach,  C.  C.  966. 
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In  one  case  held  that  a  bankrupt  could  not 
persede  his  commission  with  consent  of  all 
creditors,  while  under  commitment  by  the 
missioners.    Ex  parte  Bean,  1  Rose,  211 ; 
Ves.  jun.  47. 

Afterwards  held  that  a  bankrupt  under 
mitment  might  petition  to  supersede.  Ex 
MOennis,  18  Ves.  jun.  289;  1  Rose,  60. 

So,  a  commission  was  superseded  on  the  peti- 
tion of  the  bankrupt,  under  commitment  lor  aot 
answering,  with  the  consent  of  all  the  credftocs. 
Ex  parte  Brown,  3  Swans.  290. 


When  also  Proceedings  at  Law.}— A 
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bringing  an  action  to  try  the  validity  of  the  com- 
mission, cannot  at  the  some  time  proceed  with  a 
petition  to  supersede  it  on  the  same  ground.  Ex 
parte  Burgess,  Jacob,  559. 

A  bankrupt  was  not  allowed  the  costs  of  his 
petition  to  supersede  the  commission,  where  he 
was  in  a  situation  to  try  its  validity  at  law  in  the 
first  instance.  Ex  parte  Marks,  1  Glyn  &>  J.  70. 

If  it  appear  by  the  petition  of  a  creditor  to  su- 
persede a  commission,  that  an  action  is  com- 
menced to  try  its  validity,  the  court  will  not  su- 
persede the  commission  till  the  event  of  the  trial 
is  known.    Ex  parte  Fries,  Buck,  230. 

When  a  bankrupt  petitions  to  supersede,  and 
at  the  same  time  brings  an  action  against  the 
petitioning  creditor  to  try  the  validity  of  the  fiat, 
he  must  elect  which  remedy  he  will  pursue.  Ex 
pane  Drake,  2  Deac  &  Chit  91;  1  Mont  & 
Bligh,486. 

Under  the  1  &  2  Will.  4,  c  56,  s.  17,  a  bank- 
rupt  cannot  proceed  on  a  petition  to  supersede, 
and  also  have  an  issue  at  law ;  he  must  elect  his 
remedy,  and  if  the  petition  be  part  heard  he  is 
precluded  from  an  issue.  Ex  parts  Williamson, 
1  Deac.  &.  Chit  549. 

A  petition  by  the  bankrupt  to  supersede  the 
commission  was  dismissed  without  a  counter 
petition,  the  commission  having  been  established 
by  an  action  at  law,  the  bankrupt  not  appearing. 
Ex  parte  Caponhurst,  Buck,  476V 

Where  a  bankrupt  has,  in  an  action  against 
the  assignees,  established  that  there  was  no  act 
<jf  bankruptcy,  the  court  will  not,  unless  under 
very  special  circumstances,  delay  superseding 
the  commission  till  after  another  trial.  It  is  not 
a  sufficient  ground  that  the  assignees  have  evi- 
dence to  support  the  commission,  which  they 
were  prevented  doing  by  surprise.  Ex  parte 
Dick,  1  Rose,  51. 

Where  a  bankrupt  is  in  a  situation  to  try  the 
validity  of  his  commission  at  law,  the  court  will 
leave  him  to  his  action,  putting  him  upon  terms 
as  to  the  time  of  the  trial  Ex  parte  Bitliald, 
Bock,  22a 


Surrender  necessary.] — A  bankrupt  cannot  su- 
persede his  commission  before  a  surrender.  Ex 
parte  Bean,  1  Rose,  211;  17  Ves.  jun.  47 :  S.P. 
Ex  parte  Jones,  11  Ves.  jun.  409 ;  Ex  parte  Ro- 
berts, 1  Madd.  72. 

The  court  of  Review  will  not  hear  the  petition 
of  a  bankrupt  to  supersede  a  fiat  until  he  has  sur- 
rendered, notwithstanding  the  petition  is  pre- 
sented before  the  forty-second  day,  and  the  peti- 
tion comes  on  before  the  time  for  surrendering 
has  expired.  Ex  parte  Drake,  1  Mont  &  Bligb, 
486 ;  2  Deac  &  Chit  91 :  &  P.,  contra,  Ex 
parte  Nichols,  2  Glyn  &  J.  101. 

A  commission  may  be  superseded  by  consent, 
without  surrender.  Ex  parte  Glyn,  1  Mont  124 

Bat  not  after  the  forty-second  day.  Ex  parte 
Peaker,  2  Glyn  &  J.  337. 

Although  the  adjudication  has  been  reversed, 
a  creditor  has  no  right  to  the  annulling  the  fiat, 
even  on  a  petition  presented  before  the  forty- 


second  day,  if,  up  to  the  hearing  of  petition,  the 
bankrupt  has  never  surrendered.  Ex  parte 
Clarke,  2  Deac.  &  Chit  194. 

A  bankrupt  who  has  neglected  to  surrender, 
cannot  supersede  his  commission,  with  the  con- 
sent of  his  creditors,  without  first  obtaining  leave 
to  surrender.  Ex  parte  Jones,  8  Ves.  jun.  328. 

The  rule  that  a  commission  shall  not  be  su- 
perseded under  which  the  bankrupt  has  not  sur- 
rendered was  dispensed  with,  upon  application 
of  all  the  creditors  who  bad  proved,  the  bankrupt 
being  out  of  the  country,  and  not,  according  to 
the  belief  of  the  petitioner,  having  heard  of  the 
commission.    Ex  parts  Hopkins,  1  Rose,  228. 

A  bankrupt  presented  a  petition  to  supersede 
his  commission,  and  then  died  before  the  last 
meeting  of  the  commissioners,  without  having 
surrendered  himself;  the  petition  was  revived  by 
his  personal  representative.  The  commission 
was  ordered  to  be  superseded.  Ex  parte  Whit- 
tington,  Buck,  235. 

The  petition  of  a  personal  representative  of  a 
bankrupt,  who  had  died  after  the  last  meeting  of 
the  commissioners  without  having  surrendered, 
was  dismissed.  Ex  parte  Gardiner,  Buck,  458. 

If  a  bankrupt  die  without  surrendering,  a  petir 
tion  presented  by  his  representative  to  supersede 
the  commission  cannot  be  heard,  unless  it  make 
out  a  case  that  would  induce  the  court  to  permit 
a  surrender  if  the  bankrupt  were  living.  Ex 
parte  Crowther,  Buck,  480.    . 

The  Lord  Chancellor  would  supersede  a  com- 
mission to  which  the  bankrupt  bad  been  pre- 
vented surrendering  through  ignorance  or  mis- 
take. In  this  case  a  separate  commission  issued 
against  one  of  two  partners,  to  which  the  bank- 
rupt did  not  surrender,  a  joint  commission  was 
afterwards  taken  out,  to  which  he  had  surren- 
dered, and  had  afterwards  been  committed  to 
take  his  trial  for  not  appearing  to  the  first  Ex 
parte  Lavander,  1  Rose,  55. 

If  a  bankrupt  be  unable,  in  consequence  of  ill- 
ness, to  attend  an  adjourned  third  meeting,  and 
the  commissioners,  therefore,  adjourn  the  meet- 
ing, the  court  will,  upon  consent  of  all  the  cre- 
ditors, supersede,  without  another  surrender.  Ex 
parte  NorcoU,  1  Mont  281. 

A  commission  under  the  circumstances  was 
superseded,  on  a  petition  for  that  purpose,  signed 
by  the  solicitors  of  the  bankrupt,  and  all  the  cre- 
ditors who  had  proved,  and  upon  the  certificate 
of  such  signature  by  the  commissioners,  the 
bankrupt  being  abroad  and  not  having  surren- 
dered.   Ex  parte  Carting,  2  Glyn  &  J.  35. 


Operation  of  Discharge  out  of  Custody.] — If  a 
bankrupt  obtain  his  discharge  out  of  custody  in 
an  action,  by  a  judge's  order,  on  the  ground  oC 
his  bankruptcy,  he  is  afterwards  precluded  from 
contesting  the  validity  of  the  commission  in  a 
court  of  law.  GoUie  v.Gunston,  4  Camp.  381— 
Ellen  borough. 

Although  a  person,  against  whom  a  commis- 
sion has  issued,  and  who  has  obtained  his  dis- 
charge out  of  custody  in  an  action  pending 
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against  him  on  the  ground  of  hit  bankruptcy, 
cannot  afterward*  dispute  the  validity  or  the 
commission  in  a  court  of  law,  he  may,  if  the 
commission  be  irregular,  apply  to  the  great  seal 
for  a  supersedeas.  Wateon  v.  Wace%  7  D.  &  R. 
633;  5  B.  Sl  C.  153;  2  C.  Sl  P.  171. 

Semble,  that  under  the  provisions  of  stat  6 
Geo.  4,  c.  16,  s.  59,  a  bankrupt  in  custody,  by 
insisting  on  his  discbarge  previous  to  proof  of  a 
debt,  does  not  estop  himself  from  disputing  the 
validity  of  the  commission.  Mott  v,  Mills^  3  C. 
Sl  P.  197— Park. 

If  a  creditor  apply  to  prove  his  debt,  and  the 
bankrupt,  upon  such  application,  say  to  the  cre- 
ditor, "  you  must  give  me  my  discharge  before 
you  prove,"  and  he  is  discharged  accordingly, 
but  at  the  same  time  saying,  that  it  is  his  inten- 
tion to  dispute  the  commission  as  he  is  not  a 
trader,  it  is  unsettled  whether  he  can  maintain 
an  action  to  dispute  the  commission.  Id. 

Operation  of  Acquie»cence.]-~8igning  a  deed 
reciting  the  bankruptcy,  otcis  an  acquiescence  in 
the  validity  of  the  commission.  Ex  parte  Hall, 
1  Mont  354.  And  see  Ex  part e  Hill,  1  Mont  9. 

If  a  trader,  against  whom  a  commission  has 
issued,  as  acquiesced  initsofarastogotothe 
different  creditors  to  solicit  them  to  vote  for  par- 
ticular persons  as  assignees,  he  cannot  afterwards 
question  the  commission  in  an  action  for  money 
had  and  received  against  those  persons,  whether 
he  is  an  object  of  the  bankrupt  laws  or  not  Like 
v.  Howe,  6  Esp.  20— Mansfield. 

A  commission  aftera  considerable  acquiescence 
by  the  bankrupt,  cannot  be  superseded  without  a 
trial  at  law.    Ex  parte  Kirk,  15  Ves.  jun.  464. 

A  petition  by  a  bankrupt  to  supersede  for  want 
of  an  act  of  bankruptcy  presented  two  years  after 
the  issuing  of  the  commission  was  dismissed. 
Ex  parte  AbeU,  1  Glyn  Sl  J.  199. 

Where  the  bankrupt  acquiesces,  the  Chancellor 
win,  uponpetition,  restrain  him  from  proceeding 
at  law.    Ex  parte  Leigh,  2  Glyn  Sl  J.  332. 

Injunction  granted  to  restrain  an  action  of 
ejectment  brought  by  a  bankrupt,  at  the  instiga- 
tion of  the  petitioning  ana4  another  creditor,  to 
recover  the  possession  of  premises  sold  under  a 
commission  acquiesced  in  for  seven  years.  Ex 
parte  Grant,  Buck,  90. 

Taking  the  allowance  under  a  commission 
does  not  preclude  an  application  by  the  bankrupt 
to  supersede.  Ex  parte  Giles,  1  Deac  Sl  Chit 
548;  1  Mont  Sl  BGgh,  268. 

A  trader,  who  has  been  declared  a  bankrupt, 
does  not  preclude  himself  from  trying  the  validity 
of  the  commission  in  an  action  against  the  assig- 
nees, by  having  surrendered  under  the  commis- 
sion, and  by  having  presented  a  petition  to  the 
Chancellor  to  enlarge  the  time  for  his  surrender. 
Mercer  v.  Wise,  3  Esp.  219— Kenyon. 

A  bankrupt,  who  had  abandoned  a  petition, 
piesentcd  by  mm  in  June,  1621,  for  a  supersedeas, 
and  had  joined  in  a  conveyance  of  part  of  his 
property,  and  solicited  and  procured  the  requisite 
signatures  to  his  certificate,  was  restrained  from 
proceeding  in  an  action  brought  by  him  against 


the  messenger  to  impeach  the 
parte  Cutten,  1  Glyn  Sl  J.  317. 

If  a  person,  against  whom  a  commission  Junes, 
acquiesces  in  it  so  far  as  to  take  a  part  in  the 
sale  of  his  own  effects  under  the  commission,  he 
shall  not  afterwards  be  allowed  to  question  it 
Clarke  v.  Clarke,  6  Cap.  61— Heath. 

But  a  bankrupt  who  assists  in  the  sale  of  his 
own  goods  under  the  commission,  for  the  pur- 
pose of  protecting  his  property,  and  seeing  thai 
it  is  sold  to  the  best  advantage,  is  not  thereby 
estopped  from  disputing  the  validity  of  the  com- 
mission. Hemme  v.  Agere ,  4  M.  Sl  R.  466;  9 
B.  &  C.  577. 

Neither  is  he  so  estopped  by  giving  notice  to 
his  lessors  of  a  farm  that  he  is  a  bankrupt,  and 
is  willing  to  deliver  up  the  lease,  which  they  ac- 
cept, his  assignees  not  being  parties  or  privies  to 
the  transaction.    Id. 

A  bankrupt  may  petition  to  supersede  his 
commission  on  the  ground  that  he  was  no  trader, 
though  he  has  obtained  his  certificate  under  it, 
if,  upon  an  action  by  the  assignees  against  a  cre- 
ditor, their  title  is  successfully  resisted,  and  the 
commission  becomes  inoperative.  Ex  parte  Bass, 
4  MadU  270. 

A  bankrupt  who  had  never  surrendered, 
restrained  by  order  from  proceeding  in 
against  the  assignees  and  a  purchaser  under  the 
commission,  to  try  its  validity,  after  long  acqui- 
escence and  acts  of  co-operation  in  the  proceed- 
ings consequent  upon  the  commission  done  by 
him  or  under  his  authority.  Ex  porta  JJsrsjsy, 
1  Mont  Sl  Bligh,  1. 

A  bankrupt  cannot  petition  to  supersede  a 
commission  on  the  ground  of  insuffieienoy  of  the 
petitioningcreoltor*8debt,when  he  has  lain  by  two 
years,  without  adopting  any  pirroediiig  for  that 
purpose.    Ex  parte  Hooper,  1  Deac.  &  Chit  117. 


Mode  ef  Proceedinr.}--An.  injunction 
dered  upon  an  mterpkading  bill,  filed  by  a 
against  the  bankrupt  and  his  assignees,  but  the 
court  would  not  suffer  a  bankrupt  by  means  of 
such  a  bill  to  try  the  validity  of  his  commission 
Loumdee  v.  Cornford,  1  Rose,  160. 

To  a  bill  by  a  bankrupt  who  had  taken  the 
benefit  of  the  Insolvent  Debtors9  Act,  and  his 
assignees  under  that  act,  against  hie  assignees 
under  the  commission,  and  others,  stating  impro- 
per conduct  and  collusion,  and  that  all  or  moat 
of  the  creditors  under  the  commission  were  oatas- 
fied,  and  praying  an  account;  a  deimum  on  the 
ground  that  the  mode  of  proceeding  wae  by  pe- 
tition in  bankruptcy  was  allowed.  Saxtom  v.  As- 
ms, 1  Rose,  79. 

On  demurrer,  held,  that  a  bankrupt  cannot  fib 
a  bill  against  a  debtor  to  his  estate,  on  the  ground 
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of  the  invalidity  of  the  commission,  and< 
sion  between  his  assignees  and  the  debtor ;  the 
proper  course  being  an  action  to  try  the  *aJadity 
of  the  commission,  or  a  petition  to  remove  the 
assignees.    Hammond  v.  Attwooa\  3  Madd.  15& 
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even  for  defects  appearing  on  the  proceedings, 
but  such  applications  will  be  watched  with  great 
jealousy,  and  it  is  their  duty  to  do  all  in  their 
power  to  clear  away  doubts  as  to  the  validity  of 
the  commission  before  they  apply.  Ex  parte 
Graces,  1  Glyn&  J.  86. 

An  assignee  who  has  proved  his  debt,  and 
against  whom,  upon  petition,  an  action  has  been 
directed  to  be  brought,  cannot  dispute  the  va- 
lidity of  the  commission;  if  he  does,  it  is  at  the 
hazard  of  his  proof.  Ex  parte  Jeeks,  1  Rose,  393. 

Petitioning  and  ether  Creditors .}— A  petition- 
ins;  creditor  cannot  dispute  the  validity  of  a  com- 
mission sued  out  by  himself*  although  in  an  ac- 
tion brought  against  him  by  the  assignees,  it  ap- 
pearing that,  on  the  balance  of  accounts,  the  bank- 
rupt was  indebted  to  him  in  a  less  sum  than  1001. 
firmer v.  Davis,  1  Moore,  300;  7  Taunt  577. 

Though  the  commission  is  not  opened,  the  pe- 
titioning creditor  cannot  prooeed  at  law  if  it  is 
capable  of  prosecution.  Ex  parte  Prowse,  1 
GrjrndtJ.99. 

A  commission  sealed,  but  not  opened,  is  not  su- 
psiwleshle  at  the  instance  of  the  petitioning 
creditor,  without  notice  to  the  bankrupt  H  re 
,lGlynctJ.23. 

Or  shewing  that  he  cannot  be  found.  Ex  parte 
Fertk,  1  Mont  &  Mac  10. 

A  commission  snalndt  but  not  opened,  decided 
to  be  superseded  at  the  instance  of  the  petitioning 
creditor,  reserving  to  the  bankrupt  in  the  order 
all  Us  rights,  whether  by  action  or  petition.  Ex 
parte  Palmer,  1  Mont  &,  Mac.  .911. 

A  judgment  creditor  having  been  directed  to 
try  theralidityofthe  commission,  succeeded  upon 
the  trial:  the  petitioning  creditor  was  directed  to 
pay  the  costs  of  superseding  the  commission  and 
of  the  petition.    Ex  parte  Heming,  Buck,  350. 

Where  a  commission  is  superseded  at  the  cost 
of  the  petitioning  creditors,  and  some  of  them 
pay  the  whok  costs,  the  court  has  no  jurisdiction 
in  baiikruptcy  to  order  the  rest  of  the  petitioning 
creditors  to  contribute.  Ex  parte  Wilmhurst 
emd  Breoks,l  Glyn  &.  J.  4. 

A  commission  of  bankruptcy  was  superseded 
on  consent  of  the  petitioning  creditor.  Ex  parte 
TKgweg,  1  Ves.&  &  34879  Rose,  109. 

Where  the  petitioning  creditor  petitions  to  su- 
persede, a  petition  by  the  bankrupt,  except  for  the 
assignment  of  the  bond,  does  not  lie.  Ex  parte 
Syioeettr,  1  Mont  195. 

A  creditor  having  proved  a  debt  under  a  com- 
mission, is  not  thereby  prevented  from  impeach- 
ing the  commission  in  an  action  against  himself. 
Stewart  v.  Rickman,  1  Esp.  108— Kenyan.  But 
see  Walkery.  BurntU,\  Dough  305,  and  Collins 
▼.  Forbee,  3T.R.399. 

A  creditor  who  has  proved  is  not  thereby  pre- 
cluded from  applying  to  supersede  the  commis- 
Ex  pake  Bsnsor,  9  Rose,  61. 


presenting  his  petition.    Ex  parte  Flighty  1 
Deac  &  Chit  78.      

Other  Persons.] — Where  a  party  had  presented 
a  petition  in  bankruptcy,  seeking  relief  and  bene- 
fit under  a  commission  in  respect  of  a  particular 
transaction,  he  was  restrained  by  an  order  of  the 
court  from  putting  in  issue  the  validity  of  the 
commission  in  an  action  commenced  against  him 
by  the  assignees  in  respect  of  the  same  transac- 
tion.   Ex  parte  Anderton,  1  Mont  &  Mac.  177. 

Although  an  order  in  council  licensing  a  per- 
son to  export  and  import  certain  goods  to  and 
from  an  enemy's  country,  does  not  authorise  his 
residence  and  trading  in  the  enemy's  country,  yet 
if  he  be  there  for  the  fair  purposes  of  bis  licence, 
it  is  not  a  ground  for  superseding  a  commission 
founded  on  his  petition.  Ex  parte  Bnglthole,  1 
Rose,  971;  10  Ves.jun.595. 

In  an  action  for  goods  of  a  bankrupt  against 
the  person  who  sola  them,  an  advertisement  of 
the  defendant's  describing  them  as  the  goods  of 
the  bankrupt,  precludes  him  from  disputing  the 
bankruptcy.  Maltby  v.  Christie,  1  Esp.  349— 
Kenyon. 

In  an  action  of  trover  by  the  assignees  of  a 
bankrupt,  the  defendant's  attorney  admitted  that 
the  party  had  been  duly  declared  bankrupt : — 
Held,  that  the  defendant  was  thereby  precluded 
from  objecting  to  any  of  the  proceedings  under 
the  commission,  unless  he  had  given  notice  to 
dispute  it    Paring  v.  Tucker,  3M.&P.  557. 

An  attorney  having  given  an  undertaking  to 
put  in  bail  for  his  client,  which  he  neglected  to 
do,  an  order  was  made  upon  him  to  put  in  such 
bail,  and  an  attachment  issued  against  him.  The 
attorney  became  a  bankrupt  The  plaintiff  in  the 
action  has  a  sufficient  interest  under  these  cir- 
cumstances to  support  an  application  to  super- 
sede the  commission.  Ex  parte  Bold,  1  Cox,  493. 

6.  Abatement  by  Death. 

Death  of  Bankrupt.}— By  6  Geo.  4,  c  16,  s.  96, 
no  commission  abates  by  reason  of  a  demise  of  the 
crown;  or  by  the  death  of  the  bankrupt  after  ad- 


A  creditor  petitioning  to  supersede  must  not 
only  state  that  he  was  a  creditor  at  the  time  of 
the  comsassnen,  but  ah»  at  the  time  of 


But  a  commission  cannot  proceed  after  the 
death  of  the  party,  against  whom  it  issued,  be- 
fore adjudication.  Ex  parte  Beale,  9  Ves.  e\  B. 
99;  9  Rose,  140. 

Where  the  bankrupt  died  before  adjudication, 
the  commission  was  held  null  and  void,  without 
any  writ  of  supersedeas.  Ex  parte  Green,  1 
Deac.  &  Chit  930. 

Though  a  bankrupt  dies,  not  having  surren- 
dered, the  commission  may  proceed.  Ex  parte 
Dewdney,  15  Ves.  jun.  494. 

An  assignment  of  commissioners  after  the 
death  of  the  bankrupt  was  good.  Treughton  v. 
0n%,  Amb.  630. 

A  separate  commission  established,  though  the 
other  partner  died  before  the  assignment  Ex 
parte  Smith,  5  Ves.  jun.  995. 

A  petition  to  supersede,  presented  in  the  life- 
I  time  of  the  bankrupt,  ordered  to  stand  over,  on 
I  hk  death,  until  hk  persona]  lepio— utsiives,  or 
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those  entitled  to  take  out  administration,  were 
served.    Ex  parte  Leworthy,  1  Mont  54. 

Dsath  of  Petitioning  Creditor.] — Where  a  pe- 
titioning creditor  died  after  issuing  the  commis- 
sion and  before  adjudication,  it  was  ordered  that 
the  commissioner  should  be  at  liberty  to  adjudi- 
cate upon  the  deposition  of  his  executors.  Ex 
parte  Tanner,  1  Mont  &  Mac.  292 :  &  P.  Ex 
parte  Winwood,  1  Glyn  &,  J.  252. 

A  commission  having  issued  on  the  petition  of 
four  partners,  one  of  whom  died  before  the  day 
of  fiat  and  of  the  commission,  it  was  ordered  to 
be  superseded  forthwith,  with  liberty  to  the  sur- 
viving partners  to  lodge  new  docket  papers  and 
issue  another  commission;  Ex  parte  Wakefield, 
1  Mont  &,  Mac  291. 


7.  Renewed  Fiat. 

If  by  reason  of  the  death  of  the  commissioners, 
or  for  any  other  cause,  it  becomes  necessary,  a 
commission  might  be  renewed  upon  payment  of 
half  fees  only.    6  Geo.  4,  c  16,  s.  26. 

A  renewed  commission  was  granted  on  the  pe- 
tition of  a  creditor,  the  bankrupt,  the  commis- 
sioners, and  the  assignees  being  dead.  Ex 
parts  Hobbes,  Buck,  134. 

Where  a  renewed  fiat  is  prayed  by  a  creditor, 
by  reason  of  the  death  of  commissioners,  the  as- 
signees must  be  served  with  the  petition.  Ex 
parte  Ray,  1  Deac.  &  Chit  341. 

If  a  commission  is  renewed  to  a  distant  place 
from  where  the  majority  of  the  creditors  reside 
and  the  original  commission  was  worked,  for  the 
convenience  of  the  creditors,  the  court  will  renew 
it  back  to  the  original  place.  Ex  parte  Waring, 
1  Mont  216. 

A  petitioning  creditor  being  unable  to  obtain 
adjudication  under  the  commission  sued  out  by 
him,  he  was  permitted,  under  the  circumstances, 
to  take  another  commission  directed  to  another 
list  upon  the  same  docket  papers.  Ex  parte 
Stead,  1  Glyn  &  J.  301. 

A  renewal  may  issue  for  the  bankrupt  to  sur- 
render previous  to  superseding.  Ex  parte  Gal- 
pin,!  Mont  207. 

Where  commissioners  take  more  than  the 
statutable  fees,  the  commission  will  bo  renewed 
to  other  commissioners.  Ex  parte  Kirby,  1 
Mont  &  Mac.  405. 

A  renewed  commission  transfers  all  the  com- 
missioners' authority  to  the  new  commissioners. 
Ex  parte  Hill,  1  Mont  5. 

Upon  issuing  a  renewed  country  commission, 
it  is  the  duty  of  the  assignees  or  their  agent  (the 
solicitor)  to  ascertain  whether  the  commissioners 
are  able  and  willing  to  act;  otherwise  they  are 
liable  to  the  costs  of  a  new  fiat,  if  it  be  necessary, 
from  inability  or  unwillingness  to  act  on  the  part 
of  the  commissioners  who  are  named  in  the  re- 
newed fiat  In  re  Wilkinson,  2  Deac  &  Chit  112. 


8.  Auxiliary  Commissions. 
By  6  Geo.  4,c  16,  s. W,axutiliary  commissions 


might  issue  for  proof  of  debts  under  SQL  or  the 
examination  of  witnesses  when  necessary. 

Before  that  statute,  a  commission  having  issu- 
ed in  London  against  A.  &.  B.,  bankers  at  Shrews- 
bury and  Chester,  auxiliary  commissions  were 
directed  to  issue  to  those  places,  for  the  purpose 
of  taking  the  proofs  of  creditors  holding  notes 
under  20l    Ex  parts  Perry,  1  Rose,  12. 

Liberty  to  examine  the  bankrupt  under  an 
auxiliary  commission  was  refused.  ExparteSestt, 
1  Rose,  12:  S.  P.  In  re ,  Buck,  523. 

Parties  claiming  debts,  and  summoned  to  at- 
tend in  the  country,  for  examination  under  a 
commission,  are  not M  witnesses"  within  the  sta- 
tute, so  as  to  entitle  them  to  an  auxiliary  com- 
mission  for  their  examination.  Ex  parts  IRrby, 
1  Mont  &  Mac  440. 

Where  a  commission  against  a  distant  country 
bank  was  executed  in  London,  another  commis- 
sion was  ordered,  on  account  of  the  holders  of 
small  notes  in  the  country,  to  be  executed  there 
for  the  purpose  only  of  receiving  proof  of  debts 
there ;  the  proofs  so  taken  to  be  received  under 
the  London  commission.  Ex  parte  Upham,  17 
Ves.  jun.  212. 

An  auxiliary  commission  to  receive  proof  of 
debts  in  the  country  was  limited  to  notes  under 
201.    Id. 


9.  Joint  or  separate  Fiat. 

(a)  Validity. 

By  6  Geo.  4,  c  16,  e.  16,  a  commission  may  be 
sued  out  against  any  one  or  more  partners  of  a 
firm,  by  any  creditor  who  would  be  entitled  to  a 
commission  against  alL  By  the  same  statute,  a 
joint  commission  may  be  superseded  as  to  one 
party ;  and  the  validity  of  the  commission  is  not 
to  be  affected  as  to  any  person  as  to '  whom  the 
commission  is  not  ordered  to  be  superseded. 

A  joint  commission,  invalid  in  its  concoction, 
may  be  superseded  as  to  one  of  the  bankrupts 
only.   Ex  parte  Bygrave,  2  Glyn  &,  J.  391. 

Formerly,  if  a  joint  commission  were  invalid 
as  to  one  partner,  it  was  bad  as  to  all.  Ex  parts 
Martin,  15  Ves.  jun.  114 

But  it  is  now  doubted  whether  a  joint  commis- 
sion, invalid  as  to  one  partner,  can,  after  a  su- 
persedeas as  to  that  one  partner,  be  rendered  valid 
against  the  remaining  partners.  Ex  parte  Wray, 
1  Mont  &  Mac  195. 

And  whether  a  commission  can  be  superseded 
as  to  one  of  two  bankrupts,  to  give  validity  to  a 
subsequent  commission  against  the  other  with  a 
third,  quere  ?  Ex  parte  Burlton,  2  Glyn  &,  J. 
344. 

A  joint  commission  against  two  out  of  three 
partners  is  bad.    Allen  v.  Hartley,  4  DougL  20. 

Even  where  one  partner  is  an  infant  or  lunatic* 
there  cannot  be  a  joint  commission  of  bankruptcy 
against  the  others ;  separate  commissions  meat 
be  taken  out  Ex  parte  Layton,  6  Ves.  jun.  440 ; 
&  P.  Ex  parts  Henderson,  4  Ves.  jun.  163. 

Where  there  was  a  separate  commission i 
one  of  three  partners,  and  afterwards  a 


Fiat  or 
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sion  against  two  of  the  firm,  the  first  commission 
was  ordered  to  be  superseded,  and  the  costs  paid 
out  of  the  joint  estate.  Ex  parte  Smith,  1  Glyn 
&J.256. 

Where  a  joint  fiat  issues  against  A.  &  R,  and 
the  debt  is  separate,  it  is  yoid,  and  the  subsequent 
superseding  it  as  to  A.  cannot  make  it  good  as  a 
separate  fiat  against  B.  Ex  parte  Clarke,  1  Deac. 
*  Chit  544. 

In  such  case,  a  petition  praying  to  supersede 
against  R  need  not  state  the  objection  that  is 
'oo.    Ia\ 


(6)  Proceeding*  token  both  are  issued. 

By  6  Geo.  4,  c  16,  s.  17,  if  a  separate  commission 
he  issued  after  a  joint  commission,  it  teas  directed 
to  the  same  commissioners,  who  were  to  convey  to 
tke  same  assignees;  after  which  proceedings  under 
it  were  to  be  stayed,  and  it  was  to  be  annexed  to 
the  joint  commission ;  provided  that  the  chancellor 
might  direct  either  a  joint  or  separate  precedure. 

The  former  coarse  in  bankruptcy  was,  that  a 
joint  and  a  separate  commission  stood  together : 
now,  the  joint  commission  alone  stands.  The 
assignees  can  at  law  recover  both  the  joint  and 
separate  estate,  and  the  same  distribution  is 
made  as  if  both  commissions  stood.  Ex  parte 
Martin,  15  Ves.  jun.  115 :&P.Ex  parte  Brown, 
3  Ves.  jun.  69 ;  4  Bro.  C.  C.  21.  And  see  stat 
6  Geo.  4,  c  16,  s.  17. 

Although  asecond  commission,  where  a  former 
one  is  in  operation  against  any  of  the  same  par- 
ties, is  void,  yet,  where  the  convenience  of  admi- 
nistering a  partnership  fund  requires  it,  and  it 
can  be  done  without  prejudice  to  transactions 
which  have  taken  place  under  the  first*  commis- 
sion, the  court  will  so  dispose  of  the  first  com- 
mission as  to  prevent  its  being  an  impediment  to 
the  prosecution  or  validity  of  the  second.  Ex 
parte  Mason  $  Bawlinson,  1  Rose,  425:  &  C. 
doib.  Ex  parte  Rawson,  1  Ves.  &  R  1 60. 

It  is  a  settled  rule,  in  case  of  different  com- 
missions, to  support  that  which  will  do  the  most 
ample  justice,  superseding  all  the  rest    Id, 

Ether  commission  is  now,  however,  super- 
seded, as  may  best  answer  the  ends  of  justice. 
Ex  parte  Crew,  16  Ves.  jnn.  236. 

The  court  will  invariably,  by  superseding  the 
separate  commission,  give  effect  to  the  joint  one, 
aniens  there  be  a  strong  reason  against  the  court's 
so  interfering ;  and  it  is  not  a  sufficient  reason, 
that  by  such  interference  a  separate  creditor  to 
a  great  amount  will  be  divested  of  his  right  of 
voting  in  the  choice  of  assignees.  Where  a  se- 
parate commission  is  superseded,  to  give  effect 
to  an  arrangement  of  this  nature,  the  petitioning 
creditor  is  to  be  reimbursed  his  costs  out  of  the 
joint  estate.    Ex  parte  Pachelor,  2  Rose,  26. 

Joint  and  separate  estates  are  not  consolidated, 
wben  it  is  practicable  to  keep  them  separate. 
Ex  part*  Sheppard,  1  Mont  A,  Bligh,  415. 

A  aeparate  commission  will  not  be  superseded 
at  the  instance  of  the  creditors  under  a  joint  com- 
if  the  joint  commission  cannot  be  sus- 
Ex  parte  Roberts,  1  Madd.  72 ;  2  Rose, 


A  separate  commission  is  superseded  to  give 
effect  to  a  subsequent  joint  one,  upon  the  prin- 
ciple of  convenience  and  general  advantage  to 
the  creditors ;  and  the  prior  petitioning  creditor, 
unless  he  has  been  acting  mala  fide,  receives  all 
the  costs  of  superseding.  Ex  parte  Brown,  1 
Rose,  433;  1  Ves.  &,  R  60. 

Sales,  &e.  having  taken  place  under  a  separate 
commission,  the  court,  in  preference  to  super- 
seding,  yet  in  order  to  give  a  joint  effect  to  a 
subsequent  joint  one,  directed  it  to  be  impounded 
in  the  office  of  the  secretary  of  bankrupts.  Ex 
parte  Rowlandson,  1  Rose,  416. 

A  commission  against  T.  C.  and  three  others, 
superseded  as  to  T.  C.  on  the  petition  of  the  as- 
signees, under  a  commission  previously  issued 
against  T.  C.  and  another.  Jn  re  Coleman,  1 
Mont  &  Mac  15. 

Two  commissions  having  issued, and  one  being 
superseded,  the  proofs  under  that  were  ordered 
to  be  received  under  the  other.  Ex  parte  Up- 
born, 17  Ves.  jun.  212. 

A  separate  commission  having"  been  sued  out 
against  An  and  a  joint  commission  haying  also 
issued  against  him  and  R,  and  the  assignees 
under  the  separate  commission  having  recovered 
a  verdict  in  trover  against  G»  the  court  ordered 
the  amount  of  the  verdict  to  be  brought  in  to 
abide  the  event  of  a  petition  to  the  Chancellor  to 
supersede  such  separate  commission.  Hodgkin- 
son  v.  TVueers,  2  D.  ct  R.  409 ;  1  B.  &  C.  257. 

Where  the  joint  and  separate  creditors,  at  a 
meeting  duly  convened  for  that  purpose,  agree  to 
consolidate  the  two  estates,  the  court  of  Review 
will  refer  it  to  the  commissioner,  to  inquire 
whether  such  consolidation  is  for  the  general  be- 
nefit; but  will  not,  upon  such  a  resolution  alone, 
bind  the  interest  of  the  absent  creditors  of  both 
classes.    Ex  parte  Part,  2  Deac  &  Chit  1. 


DC  Declaring  Pasty  a  Bankrupt. 

1.  Adjudication. 

By  6  Geo.  4,  c  16,  s.  24,  the  commissioners, 
upon  proof  of  the  petitioning  creditor's  debt,  and 
of  the  trading  and  act  of  bankruptcy,  shall  there- 
upon adjudicate  him  a  bankrupt. 

This  power  is  now  given  to  anyone  or  more  of 
the  six  commissioners  of  the  court  of  bankruptcy. 
1  &  2  WiU.  4,  c  56,  s.  7. 

Upon  the  reversal  of  any  adjudication,  the  chan- 
cellor may  order  a  fiat  to  be  rescinded  or  annulled; 
and  such  order  will  have  the  force  of  a  supersedeas 
of  a  commission.    1  &  2  WilL  4,  c.  56,  s.  19. 

Adjudication  stayed,  on  affidavit  that  the  party 
owed  no  debt  to  the  petitioning  creditor,  and  had 
not  committed  an  act  of  bankruptcy.  Ex  parte 
Fletcher,  2  Deac  &  Chit  90. 

In  one  case,  the  lord  chancellor  refused  to  stay 
proceedings  under  a  commission  not  opened,  upon 
an  allegation  that  there  was  no  petitioning  cre- 
ditor's debt,  the  commission  and  adjudication 
being  a  matter  of  right  under  the  statute.  Ex 
parte  Manchester,  1  Rose,  220 ;  17  Ves.  jun.  512. 
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The  lord  chancellor  had  not  authority  to  com- 
pel the  commissioner*  to  declare  a  party  against 
whom  a  commission  had  issued  a  bankrupt :  his 
authority  was  limited  to  ordering  them  to  pro- 
ceed in  their  judgment  Ex  parte  Perrtn,  Buck, 
510. 

Upon  every  application  for  an  appointment 
for  opening  any  fiat,  the  registrar  shall,  in 
the  presence  of  the  solicitor  applying  for  the 
same,  allot  such  fiat  by  ballot  to  one  of  the  com- 
missioners of  the  court,  according  to  the  regula- 
tions to  be  from  time  to  time  presented  by  the 
Court  of  Review,  except  in  cases  of  second  or 
renewed  fiats,  which  shall  go  to  the  same  com- 
missioner before  whom  the  former  commission 
or  fiat  was  prosecuted.  Reg.  Gen.  H.  T.  2  Will. 
4,1  Deac.  &Chitxxv.    

9.  Advertisement  in  Gazette, 

By  6  Geo.  4,  c.  16,  s.  25,  after  adjudication, 
the  commissioners  are  to  publish  notice  thereof  in 
the  Gazette,  and  thereby  appoint  three  public 
meetings  for  surrender,  the  last  of  which  iatobe 
on  the  forty-second  day. 

Altered  to  two  or  more  public  meetings,  the  loot 
to  be  on  theforty-eecond  day  after  publication  of 
the  bankruptcy  in  the  Gazette.  1  &  2  WilL  4, 
c,  56,  s.  20. 

In  lieu  of  attaching  a  copy  of  the  Gazette  to 
the  proceedings  in  each  bankruptcy,  the  deputy 
registrar  shall  make  a  memorandum  of  the  ap- 
pearance of  the  advertisement  in  the  Gazette,  and 
of  the  date  thereof,  with  proper  reference  to  the 
file,  to  facilitate  search.  Reg.  Gen,  H.  T.  2 
WilL  4, 1  Deac.  &  Chit  xxvi. 

An  order  was  made,  under  circumstances,  re- 
straining the  insertion  in  the  Gazette  of  the  de- 
claration of  bankruptcy,  until  the  proceedings 
should  be  laid  before  the  lord  chancellor.  Ex 
porta  Fletcher,  1  Ves.  &  B.  350. 

The  insertion  of  adjudication  in  the  Gazette 
was  suspended  by  the  lord  chancellor,  where,  upon 
inspection  of  the  proceedings,  it  appeared  that 
the  act  of  bankruptcy  had  not  been  proved.  Ex 
parte  Lanchester*  17  Ves.  jun.512;  1  Rose,  220. 

The  insertion  was  suspended,  only  where,  on 
inspection  of  the  proceedings,  no  bankruptcy  was 
found;  or,  under  a  country  commission,  to  give 
the  opportunity  of  producing  the  evidence.  Ex 
parte  iMeton*  19  Ves.  jun.  464. 

The  advertisement  will  not  be  stayed  if  the 
requisites  are  sufficient  Ex  parte  Edwards,  1 
Mont  &  Kigh,  255. 

An  application  to  suspend  was  refused,  where 
there  was  no  apparent  delect  Ex  parte  Ains- 
worth*  2  Glyn  A,  J.  89. 

The  advertisement  will  be  suspended  upon  an 
affidavit  denying  the  bankrupt's  insolvency,  and 
bis  having  committed  an  act  of  bankruptcy.  Ex 
parte  Preston,  1  Rose,  259 :  &  P.  Ex  port*  Foo- 
ter* 17  Ves.  jun.  414;  1  Rose,  49. 

But  the  operation  of  the  commission  in  other 
respects  is  continued.  Ex  parte  Fletcher*  1 
Rose,  336. 

The  publication  of  the  advertisement  will  not 
be  postponed,  although  a  large  majority  of  the 


creditors  consent    Ex  parte  Rajfeaetein,  1  Mont 
&  Bligh,  84. 

An  advertisement  was  suspended  on  the  pe& 
tion  of  a  creditor  until  the  next  Gazette  day, 
when,  upon  the  consent  of  all  the  creditors,  the 
commission  was  superseded.  Ex  parte  OgjXsy* 
1  Glyn  <fc  J.  250. 

The  advertisement  will  not  be  postponed  to 
give  effect  to  a  compromise,  where  the  commis- 
sion is  not  disputed.  bireHombden,2D.6iC. 
219. 

If  there  be  a  bona  fide  intention  to  prosecute  a 
commission,  an  advertisement  in  the  Gazette  of 
the  adjudication  may  be  dispensed  with,  as  where 
notice  of  the  adjudication  in  a  country  commis- 
sion was  given  at  the  bankrupt  office  on  the  28th 
day,  in  order  te  obtain  a  certificate  for  the  pur- 
pose of  inserting  the  adjudication  in  the  Gazette; 
it  was  held  to  be  sufficient  to  support  the  com- 
mission.   Ex  parte  Soppit*  Buck,  81. 

3.  Disputing  Adjudication. 

By  1  &  2  WilL  4,  c  56,  s.  17,  if  the  bankrupt 
shau  be  minded  to  dispute  the  adjudication,  and 
present  a  petition*  praying  the  reversal  thereef,ts 
the  Court  of  Reviem*mUnn  tun caUndar months, 
if  he  shall  be  within  the  United  Kingdom,oruntkm 
three  months  if  in  Europe*  or  wwdnone  year  if 
elsewhere,  or  within  ouch  time  as  the  court  shau 
allow,  not  exceeding  one  year  from  the  date  of 
the  adjudication:  the  court  shau  hear  and  decide 
upon  the  petition*  or,  if  wished  by  the  bankrupt, 
at  his  costs*  direct  an  issue*  to  be  tried  by  a  jury* 
before  one  of  the  judges  of  the  court ;  and  the  de- 
termination on  the  petition*  or  on  the  verdict,ists 
be  conclusive :  provided  that  an  appeal  is  gtutuw 
the  Chancellor. 

By  sect  18,  afUr  any  ouch  issue  triad*  the 
chancellor*  on  petition*  may  order  another  fist  m 


Upon  a  petition  by  the  bankrupt  under  s.  18, 
to  reverse  the  adjudication,  he  is  entitled  to  have 
copies  of  the  depositions  upon  which  the 


missioner  adjudicated,  he  undertaking  to  prase- 
cute  the  commission.  Ex  parte  Jackson*  1  Mont 
&  Bligh,  394. 

If  assignees  are  chosen  before  the  petition  is 
heard,  they  may  adduce  further  evidence  of  the 
act  of  bankruptcy ;  but,  if  the  question  was  only 
between  the  bankrupt  and  the  petitioning  credi- 
tor, quJBre  ?    Id. 

A  bankrupt  is  not  prevented  by  the  17th 
from  applying  to  supersede,  although  two 
have  elapsed  from  the  date  of  the  adjudication. 
Ex  parte  Palmer*  1  Deac  &  Chit  341. 


Pkoof  of  Debts. 

1.  Generally. 

By  6  Geo.  4,  c  16,  s.  46,  et  the 
pointed  by  the  commissioners*  creditors  umwprem 
their  debts  on  their  own  oaths*  or  if  they  Urn  re- 
meUfr^theplaceof  nieeHng,  then  may  pt  99*  by 
aJ/idam%suior%jfinEnglsMd\eo 
commissioner  of the  bankruptcy  court;  I  &5lWo\ 
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4,  c  56,8. 34,]  master  m  ordinary  or  extraordinary 
t»  Chancery,  or,  if  abroad,  before  a  magistrate, 
and  attested  by  a  notary  public,  British  Minister, 
or  consul:  provided,  that  the  commissioners  may 
examine  upon  oath,  either  by  word  of  mouth  or 
by  interrogatories,  persons  claiming  to  prove,  and 
require  such  further  proof  and  examination  of 
other  persons  as  they  may  think  Jit, 

By  aect  47,  bona  fide  creditors  may  prove,  not- 
withstanding a  secret  act  of  bankruptcy. 

The  1  &  2  WilL  4,  c.  56,  s.  30,  authorizes  the 
commissioners  of  the  bankruptcy  court  to  adjourn 
the  proof  of  a  debt  to  be  heard  before  a  subdivi- 
sion court,  and  to  direct  issues  to  try  disputed 
debts  if  desirable. 

AH  debts  which  may  be  proved  axe  discharged 
by  the  certificate  but  such  debts  which  are  not 
provable  are  not  discharged.  Bamfordv.  BurrtlL, 
2&&P.  1. 

Tike  proof  of  a  debt,  which  most  at  all  events 
be  doe,  is  not  to  be  rejected  because  there  is  a 
question  to  be  tried  between  the  bankrupt's  estate 
and  the  creditor,  although  it  is  proper  that  no 
dividend  should  be  paid  on  that  proof  until  the 
question  be  determined.  Ex  parte  Ackroyd,  1 
6lyn  &  J.  391. 

Proof  cannot  be  mounted  on  proofi  Ex  parte 
Smith,  Back,  492. 


2.  Nature  of  Debt. 

(a)  Must  be  liquidated. 

Though  unliquidated  damages  cannot  be  prov- 
ed, yet  u  the  demand  be  partly  of  that  nature, 
and  partry  liquidated,  the  creditor,  having  a  se- 
curity, may  apply  it  first  to  the  former,  wen  to 
the  latter,  and  may  prove  for  the  residue.  PuU 
teney  v.  Warren,  6  Ves.  jun.  94 

Where  a  creditor  has  a  debt  which  is  capable 
of  being  ascertained  without  the  intervention  of 
a  jury,  and  the  debtor  becomes  a  bankrupt,  it 
may  be  proved  under  the  commission.  Vtterson 
r.  Vernon,  3T.R.  539. 

Proof  was  allowed  on  promissory  notes  given 
for  liquidated  damages  by  compromise  of  an  ac- 
tion for  seduction  per  quod  servitium  amisit  Ex 
parte  Mmmfori,  15  Ves.  jun,  289. 

Bankruptcy  is  no  bar  to  an  action  of  trover, 
though  the  conversion  happened  before  the  bank- 
ruptcy ;  and  where  a  plaintiff  has  an  election  to 
bring  trover  or  assumpsit,  he  may  bring  the  for- 
mer, though  the  bankruptcy  would  be  a  bar  to 
the  latter.    Parker  v.  Norton,  6  T.  R.  695. 

In  a  case  of  fraud  by  a  bankrupt,  a  party  is  not 
bound  to  prove  his  debt  under  the  commission, 
bat  he  may  waive  the  contract,  and  sue  for  the 
tort.    Parker v.Crole, 2  M.dt P.  150;  5 Bing. 63. 

Bankruptcy  and  certificate  are  no  bar  to  an 
action  in  tort  against  a  broker  for  selling  out 
ptaintiirs  stock  contrary  to  orders.    Id. 

If  the  owner  of  bank  stock  give  to  a  stock-broker 

a  power  of  attorney  to  sell,  with  orders  not  to  sell 

without  directions,  and  the  broker  sells   the 

stock  without  the  knowledge  of  the  owner,  and 
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conceals  the  sale  till  a  commission  issue  against 
him,  his  certificate  is  not  a  bar  to  an  action  in 
tort    Id. 

If  a  person  undertake  with  An  to  settle  with 
certain  bankers,  a  balance  due  to  them  on  an 
acceptance  of  A.*s,  but  he  neglect  to  take  up  the 
bill,  and  he  give  to  A.  a  new  undertaking  to  de- 
liver up  to  him  his  acceptance  within  a  month, 
or  give  him  a  bond  of  indemnity,  but  does  not 
perform  either,  and  the  bankers  sue  An  and  pend- 
ing a  rule  for  a  new  trial,  the  person  becomes  a 
bankrupt,  the  certificate  is  not  a  bar  to  an  action 
by  A.     Yallop  v.  Ebers,  1  B.  &.  AdoL  700. 

A  bankrupt  is  liable  to  the  judgment  on  a  bail-  , 
bond.    CockeriU  v.  Owston,  I  Burr.  436. 


(6)  Must  have  accrued  before  Act  of  Bankruptcy. 

A  debt  accrued  subsequent  to  an  act  of  bank- 
ruptcy, and  previous  to  the  issuing  of  the  com- 
mission, is  not  provable.  Bamford  v.  BurreU, 
2  B.  &  P.  1. 

The  stat  46  Geo.  3,  c  135,  s.  2,  does  not  re- 
strain a  creditor  from  proving  a  debt  contracted 
before  the  act  of  bankruptcy,  on  which  the  com- 
mission issued,  but  after  notice  of  a  prior  act  of 
bankruptcy.  Ex  parte  Bownese,2  M.&S.479; 
2  Rose,  266. 

School  money  for  the  education  of  defendant's 
son,  payable  half  yearly,  is  not  a  debt  due  until 
the  end  of  the  half  year,  so  as  to  be  provable 
under  a  commission  against  the  parent  who  be* 
comes  bankrupt  a  few  days  before  the  end  of  the 
half  year,  though  he  had,  just  before  his  bank- 
ruptcy, taken  his  son  home  for  the  holidays,  the 
contract  not  being  thereby  put  an  end  to;  and 
consequently  the  bankrupt's  certificate  under  the 
statute  is  no  bar  to  an  action  for  the  half  year's 
education,  &c.  Parslow  v.  Dearlove,  4  East, 
438;  1  Smith,  281 ;  3  Esp.  78. 

Where,  by  agreement  between  the  plaintiffs, 
bankers  at  Carlisle,  and  the  defendants,  bankers 
at  Newcastle,  plaintiffs  were  weekly  to  send  to 
the  defendants  all  their  own  notes,  and  the 
notes  of  certain  other  banking  houses;  and  the 
defendants  were  in  exchange  to  return  to  the 
plaintiff  their  own  notes,  and  the  notes  of  cer- 
tain other  bankers,  and  the  deficiency,  if  any,  was 
to  be  made  up  by  a  bill  drawn  by  the  defendants 
in  favour  of  the  plaintiffs,  at  a  certain  date:— 
Held,  that  the  notes  so  sent  by  the  plaintiffs  to 
the  defendants  constituted  a  debt  against  them, 
which  the  defendants  might  pay  by  a  return  of 
notes  according  to  the  agreement,  but  if  they 
made  no  such  return,  or  a  short  return,  and  gave 
no  bill  for  the  balance,  such  balance  remained  as 
a  debt  against  them,  which  was  provable  by  the 
plaintiffs  under  a  commission  issued  against  the 
defendants  on  an  act  of  bankruptcy  committed 
after  the  time  when  the  bill  for  the  balance,  if 
drawn,  would  have  been  due;  and  that  the  plain- 
tiffs  could  not  maintain  an  action,  to  recover 
damages  as  for  a  breach  of  contract  against  the 
defendants,  who  had  obtained  their  certificates. 
Forster  v.  Surtees,  12  East,  605. 

If  a  trader  agree  to  purchase  goods,  to  be  do- 
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livered  on  a  future  day,  which  has  not  arrived 
when  the  commission  issues :  the  difference  be- 
tween the  value  of  the  goods  and  the  purchase 
money  is  not  provable.  Boorman  v.  Nash,  9  B. 
&  C.  145. 

Where  a  person,  who  had  contracted  for  a  cer- 
tain quantity  of  oil  to  be  delivered  to  him  at  a 
future  day  at  a  certain  price,  became  bankrupt 
before  that  day  arrived,  and  obtained  Ms  certifi- 
cate:—Held,  that  he  was  nevertheless  liable  to 
an  action  for  not  accepting  and  paying  for  the 
oil,  and  that  the  proper  measure  of  damages  was 
the  difference  between  the  price  which  he  had 
contracted  to  pay  for  the  oil,  and  the  market 
price  at  the  time  when  the  contract  was  broken. 
Id. 

Upon  a  bankruptcy,  proof  of  a  debt  under 
bonds  securing  an  annuity  was  rejected,  on  the 
ground  that  a  bill  accepted  for  the  arrear  not 
being  dishonoured  till  after  the  bankruptcy,  the 
bonds  were  not  forfeited  at  the  bankruptcy.  Ex 
parte  Janus,  5  Ves.  jun.  709. 

A  father,  being  tenant  for  life  of  an  estate, 
with  remainder  to  his  son  in  tail,  the  father  and 
son  join  in  mortgaging  the  estate  for  (he  debt  of 
the  father.  The  father  becomes  bankrupt,  and 
the  mortgaged  estate  is  sold  under  the  commis- 
sion. The  son  cannot  prove  any  debt  under  the 
commission  in  respect  of  his  interest  in  the 
estate,  not  being  damnified  until  after  the  bank- 
ruptcy.   Kittier  v.  Raynes,  1  Cox,  105. 

A  broker  acting  under  a  commission  del  cre- 
dere paid  money  to  the  principal  on  a  loss  which 
happened  before  the  bankruptcy  of  the  under- 
writer, but  the  payment  was  not  made  until  after 
the  bankruptcy.  Quere,  whether  this  debt  can 
be  proved  by  the  broker  under  the  commission 
against  the  underwriter?  Ex  parte  Dubois,  1 
Cox,  310. 

If  a  surety  become  bankrupt  the  creditor  can- 
not, under  the  49  Geo.  3,  c.  121,  s.  8,  prove  the 
debt  if  it  became  due  after  the  bankruptcy.  Ex 
parte  BtMUlon,  Buck,  287. 

A  bankrupt  sued  by  his  surety,  or  person  who 
was  liable  for  his  debt,  at  the  tune  of  the  com- 
mission issued  against  him  (though  the  surety 
became  such  after  the  act  of  bankruptcy,  and 
paid  the  debt  after  the  issuing  of  the  commission), 
cannot,  without  specially  pleading  it  in  like  man- 
ner as  after  the  stat  5  Geo.  2,  c  30,  s.  7,  avail 
himself  of  his  certificate  under  the  stat  49  Geo.  3, 
c  121,  s.  8,  which  discharges  the  bankrupt,  hav- 
ing his  certificate,  from  all  such  demands  at  the 
suit  of  every  such  person,  in  like  manner  to  all 
intents  and  purposes  as  if  such  person  had  been 
a  creditor  before  the  bankruptcy.  Stedman  v. 
Martinnant,  12  East,  664;  1  Rose,  106.  And 
tee  8.  C.  13  East,  427. 


(e)  When  discharged. 

^  After  a  commission  has  issued,  the  statute  of 
limitations  does  not  affect  debts  not  previously 
barred.    Ex  parte  Rose,  2  Glyn  &  J.  46,  330. 

If  a  debt  which  is  barred  under  a  commission, 
be  revived  prior  to  a  second,  it  is  provable  un- 


der the  latter.    Roberts  v.  Morgan,  2  Esp.  736 — 
Eyre. 

A  debt  due  on  a  bill  from  which  the  drawer 
has  been  discharged  by  want  of  notice  is  not 
provable  under  a  commission  issued  against 
him.  Ex  parte  Rohde,  1  Mont  &  Mac  431 : 
S.  C.  nom.  Rohdor  v.  Proctor,  6D.&H  510;  4 
B.  &  C.  517. 

Proof  under  the  bankruptcy  of  one  joint  debt- 
or, after  receiving  a  composition  from  the  other, 
was  expunged,  the  release  to  one  being  a  release 
to  both.    Ex  parte  Stater,  6  Ves.  jun.  146. 

(d)  Illegal 

Where  a  lender,  having  taken  out  execution 
on  a  warrant  of  attorney,  gave  up  the  proceeds 
received  from  the  sheriffs,  under  an  agreement 
with  the  assignees  of  the  borrower  (who  gave 
him  a  release),  that  he  should  come  in  with  the 
other  creditors  for  the  balance  due  to  him:  such 
agreement  held  to  mean  a  provable  balance,  and 
would  not  let  in  the  debt  if  affected  with  usury. 
Ex  parte  Banglay,  1  Rose,  168. 

A.  being  agent  of,  and  also  partner  in  the 
Leith  Banking  Company,  opened  an  office  at 
Carlisle,  and  circulated  there  promissory  notes, 
drawn  by  the  Company's  cashier  in  Scotland,  and 
made  payable  to  the  bearer  on  demand  at  the 
company's  office  in  Leith: — Held,  this  was  in 
violation  of  the  statutes  passed  for  the  protec- 
tion of  the  Bank  of  Ens-land,  and  that  a  debt 
formed  of  notes  so  issued  could  not  be  proved 
under  a  commission  of  bankruptcy.  Ex  pmrU 
Randleson,  1  Mont  &  Mac.  86. 

A  seller  abroad  of  contraband  goods  is  entitled 
to  prove,  unless  he  be  a  participator  in  •mifer- 
them.    ExparteCavaUerre,2G\ynSLj. 


7. 


A  debt  arising  out  of  a  contract  to  convey 
British  goods  to  a  market  in  an  enemy's  country, 
cannot  be  proved  under  a  commission  of  bank- 
ruptcy after  peace  has  been  established  between 
that  country  and  Great  Britain.  Ex  farts 
Schmalding,  Buck,  93. 

A  proof  may  be  made  of  a  debt  to  a  broker  of 
the  city  of  London,  arising  out  of  a  transaction 
in  which  he  acted  as  a  merchant,  although  m 
contravention  of  his  duty  in  his  office  and  the 
bond  given  by  him.  Ex  parte  Dyster,  2  Rose, 
349. 

A  bill  was  indorsed  to  a  broker  in  consideration 
of  the  money  paid  by  him  in  efiecting  insurances, 
one  of  which  was  illegal;  the  acceptor  becoming 
bankrupt,  the  petition  of  the  indorsee  to  prove 
was  dismissed,  as  to  what  arose  upon  the  illegal 
insurance,  and  the  bankruptcy  being  same  years 
ago,  an  inquiry  was  directed  as  to  the  rest.  Ex 
parte  Mather,  3  Ves.  jun.  373. 

If  one  of  three  partners  obtain  by  forgery  a 
sum  from  the  sale  of  stock,  which  he,  in  frand  of 
his  partners,  pays  into  the  banking-house,  and 
withdraws  it,  it  is  provable  against  the  joint 
estate  by  the  stock  proprietor,  although  he  has 
not  prosecuted  or  given  evidence  against  the 
convicted  felon.  Ex  parte  BoUawi,  1  Mont  * 
Mac  315. 
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An  order  for  an  inquiry  before  commiwia&era, 
or  an  issue,  to  try  whether  a  debt  proved  was 
usurious,  merely  on  a  deposition  of  the  bankrupt 
at  to  the  usury,  was  refused.  -Ear  parte  Burt,  1 
Madd.46. 

(e)  Proof  again$t  Bankrupt  Assignees. 

If  an  assignee  who  has  received  effects  become 
bankrupt,  a  creditor  under  the  commission  in 
which  he  was  assignee,  but  who  proved  his  debt 
after  the  bankruptcy  of  the  assignee,  is  not  enti- 
tled to  any  proof  under  the  assignee's  commis- 
sion.   Ex  parte  Stanehouse,  Buck,  531. 

Two  of  three  assignees  become  bankrupt,  the 
solvent  assignee  pays  a  debt  due  from  the  three 
to  the  estate : — Held,  that  he  is  entitled  to  prove 
a  third  of  the  debt  against  each  of  the  other  as- 
signee's estates.    Ex  parte  Hunter,  Buck,  559. 

If  either  of  the  estates  should  prove  deficient, 
ensue,  whether  he  can  prove  a  moiety  of  the  de- 
ficiency against  the  estate  of  the  other  assignee? 
Id. 


Two  assignees,  one  solvent,  the  other  a  bank- 
rupt with  a  partnership  to  which  he  had  ad- 
vanced money  which  he  had  as  assignee,  the 
solvent  assignee  cannot  prove  this  under  the 

C':  commission,  there  being  no  contract  with 
Ex  parte  Apsey,  3  pro.  C.  C.  365. 

An  assignee,  having  purchased  goods  at  a  sale 
under  the  commission,  becomes  bankrupt: — 
ordered,  that  such  of  the  goods  as  remained  in 
specie  should  be  redelivered,  and  that  what  he 
had  resold  should  be  proved  as  a  debt  Ex  parte 
Spang,  1  Rose,  133. 

At  a  dividend  meeting  under  a  commission 
against  A-,  a  claim  was  entered  on  behalf  of  R, 
and  a  sum  ordered  to  be  appropriated  in  the 
hands  of  C,  the  sole  assignee,  to  answer  eventu- 
ally the  amount  of  the  several  sums  proved  and 
claimed;  bat  before  the  claim  of  B.  was  per- 
fected into  a  proo£  C.  misapplied  the  money  so 
placed  in  his  hands,  and  became  bankrupt: — 
Held,  that  B.  was  not  entitled  to  recover  from 
the  estate  of  A.  his  proportion  of  the  sum  appro- 
priated in  the  hands  of  C,  and  misapplied  by 
him.    Ex  parte  Grant,  1  Mont.  &  Mac  77. 


3.  Annuities. 

(a)  Proof  for. 

Statute.] — By  6  Geo.  4,  c  16,  s.  54,  annuity 
creditors,  by  whatever  assurance  the  same  be  se- 
cured, and  whether  there  be  arrears  or  not,  may 
for  the  value  of  the  annuity. 


What  Annuities  are  provable.) — The  giving 
up  of  a  business  on  consideration  of  an  annuity 
is  not  such  a  consideration  as  can  be  valued 
onder  the  statute,  it  being  confined  to  money 
considerations.  Ex  parte  Saxe,  2  Deac  &  Chit 
172;  &  C.  contra,  1  Mont  &  Bligh,  134. 

The  bankruptcy  and  certificate  of  one  of  seve- 
ral joist  grantors  of  an  annuity  and  covenantors 
tor  payment,  discharges  the  bankrupt,  but  not 
him  co-defendants.  Baxter  v.  NiehoUs,  4  Taunt 
90;  2  Hose,  HI. 


Where  an  annuity  has  been  granted  for  a  sum 
paid  as  a  consideration  for  it,  that  is  money  had 
and  received  from  the  time  of  the  grant ;  if  the 
annuity  is  at  any  subsequent  time  set  aside,  and 
the  grantor  become  bankrupt  after  the  grant,  but 
subsequent  to  Its  being  set  aside,  it  is  barred  by 
his  certificate.  Walker  v.  Liscarray,  6  Esp.  96— 
EUenborough. 

If  the  penalty  in  a  bond  for  securing  an  an- 
nuity have  once  become  forfeited,  before  a  bank- 
ruptcy, the  value  of  the  annuity  may  be  proved. 
Wyllie  t.  Wilkes,  2  Dougl.  519 :  S.  P.  Ex  parte 
ftowlatt,  2  Rose,  416. 

If  the  bond  be  not  forfeited  till  after,  it  cannot 
be  proved,  and  the  obligor  may  be  taken  in  exe- 
cution on  a  judgment  thereon.  Perkins  v.  Kemps- 
land,  2  W.  Black.  1106. 

Where  there  is  a  bond  and  covenant  to  secure 
an  annuity,  though  the  bond  be  barred  by  the 
certificate,  the  penalty  being  forfeited  by  a  breach, 
the  annuitant  may  proceed  upon  the  covenant 
for  subsequent  breaches,  which  could,  not  be 
proved.    Ex  parte  Fell,  10  Ves.  jun.  351. 

Where  bonds  were  void  under  the  annuity  act, 
a  petition  to  be  admitted  a  creditor  for  the  sums 
advanced  was  dismissed,  on  the  ground  that  the 
petitioner  having  insisted  on  his  securities  at  the 
date  of  the  commission,  it  was  not  the  same  debt 
Ex  parte  James,  5  Ves*  jun.  709. 

A.  purchases  an  annuity  of  B^  secured  upon 
lands  in  fee  simple,  falsely  represented  to  be 
of  equal  value  with  the  annuity,  and  under  that 
representation  not  inrolled.  Upon  a  petition  to 
prove  for  the  value  of  the  annuity,  the  Chan- 
cellor gave  liberty  to  prove,  without  prejudice  to 
a  bill  reserving  dividends.  Ex  parte  Wright, 
1  Rose,  308. 

Where  B.  purchased  an  annuity  from  CL, 
through  the  agency  of  the  bankrupts,  and  the 
consideration  money  was  received  by  the  bank- 
rupts as  agents  for  C,  and  placed  by  them  to 
C.'s  account,  and  they  afterwards  became  bank- 
rupts : — Held,  that  B.  could  not  prove  the  con- 
sideration paid  for  the  annuities  under  their  com- 
mission, unless  it  were  established  that  the  grant 
of  the  annuities  was  merely  a  colourable  con- 
trivance for  the  purpose  of  obtaining  B.'s  money 
in  payment  of  the  debt  due  from  C  to  the  bank- 
rupts.   Ex  parte  Shaw,  2  Glyn  &  J.  106. 

An  annuity  granted  by  A.  to  B.  was  secured 
by  a  covenant  by  C,  a  surety,  to  pay  the  annuity 
in  case  A.  made  default,  and  by  a  judgment  en- 
tered up  against  A.  and  C;  the  annuity  remain- 
ed unpaid  from  January,  1823,  and  A.  having 
left  the  country,  in  February,  1824,  C  became 
bankrupt,  and  afterwards  obtained  his  certificate; 
C.  having  died,  B.  filed  a  bill  to  have  the  arrears 
of  the  annuity  paid  out  of  his  real  and  personal 
estates : — Hew,  that  neither  the  value  or  the  an- 
nuity, nor  the  sum  due  on  the  former  judgment 
was  provable  under  C.'s  commission ;  and,  there- 
fore, that  his  certificate  was  not  a  bar  to  the  plain- 
tiff's demand.    Johnson  v.  Gompten,  4  Sim.  97. 


Sale  offkeurUy.] — The  commissioners  are  not 
authorised  to  order  a  sale  of  an  estate  en  which 
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an  annuity  is  charged,  for  payment  of  the  value 
of  the  annuity.  In  re  Delves,  1  Mont  493.  And 
$ee  Ex  parte  Slack,  1  Glyn  &  J.  346. 

An  annuity  creditor  who  has  a  policy  of  in- 
surance cannot  prove  without  a  sale  of  the  policy. 
Ex  parte  Tierney,  1  Mont  78. 

Where  the  grantor  of  an  annuity  secured  by 
real  property  becomes  a  bankrupt,  and  arrears  of 
the  annuity  become  due  after  the  bankruptcy, 
the  real  security  will,  on  the  petition  of  the 
grantee,  be  ordered  to  be  sold,  and  the  produce 
applied  in  satisfaction  of  so  much  of  the  arrears 
and  value  of  the  annuity,  as  the  same  would  ex« 
tend  to  satisfy,  and  the  grantee  be  allowed  to 
prove  the  residue  under  the  commission.  Ex 
parte  Key,  1  Madd.  42a 


(6)  Mode  of  Valuation. 

„  By  6  Geo,  4,  c  16,  s.  54,  the  commissioner*  in 
ascertaining  the  value  are  to  have  regard  to  the 
original  price  given,  deducting  therefrom  such 
diminution  in  the  value  as  shaUhave  been  caused 
by  lapse  of  time  since  the  grant  to  the  date  of  the 
com/mission. 

In  valuing  an  annuity  for  proof  under  a  com- 
mission, the  commissioners  since  the  6  Geo.  4,  c. 
16,  s.  54,  cannot  enter  into  the  consideration  of 
the  altered  state  of  the  health  of  the  annuitant 
Ex  parte  Fisher,  2  Glyn  &,  J.  102. 

Where  the  consideration  is  not  money,  but  pro- 
perty, the  price  paid  by  the  grantee  for  that  pro- 
perty is  not  the  criterion  of  value,  provided  such 
value  be  altered  by  accidental  circumstances, 
whether  general  or  local,  or  by  improvement  of 
the  property.    Id. 

The  state  of  the  money  market  is  not  a  cir- 
cumstance which  can  affect  the  rule.  Ex  parte 
Webb,  2  Glyn  &,  J.  29. 

1  If  an  annuity  be  granted  in  consideration  of 
the  relinquishment  of  a  business,  the  creditor  is 
entitled  to  prove  for  the  market  value,  without 
reference  to  the  original  consideration  given,  or 
the  lapse  of  time  since  the  grant  Ex  parte  Saxe, 
1  Mont  &  Bligh,  134 :  &  C.  contra,  2  Deac.  & 
Chit  172. 

The  same  principle  was  held  on  the  49  Geo.  3, 
c  121,  s.  17,  which  required  a  valuation  of  an- 
nuities, but  contained  no  directions  as  to  the  mode 
of  doing  it;  under  that  statute,  the  commis- 
sioners were  to  ascertain  the  value  by  the  price 
paid,  and  the  time  of  enjoyment,  and  not  by  the 
stipulated  price  for  redemption,  nor  the  original 
price  simply.  Ex  parte  Whitehead,  19  Ves.  jun. 
557;  2 Rose, 358;  1  Mer.  127. 

Yet,  where  the  purchase  might  have  turned 
out  to  the  disadvantage  of  the  grantee,  he  ought 
to  be  allowed  the  benefit  of  circumstances  which 
have  caused  it  to  operate  in  his  favour.  Ex  parte 
ThisOewood,  1  Rose,  290;  19  Ves.  jun.  236. 

Where  it  was  agreed  between  a  mother  and  a 
son,  that  she  should  join  in  conveying  her  life  in- 
terest in  an  estate  to  a  purchaser,  the  son  under- 
taking, in  consideration  thereof,  to  secure  to  her 
an  annuity;  but  after  the  execution  of  the  convey- 
ance, and  Wore  the  annuity  was  secured,  the  son 


became  bankrupt:— Held,  that  the  mother  was 
not  entitled  to  prove  for  the  value  of  her  life  es- 
tate, but  only  for  the  value  of  the  annuity,  and 
the  arrears  at  the  date  of  the  bankruptcy.  Ex 
parte  BrocUess,  Buck,  406. 


(c)  Annuity  Sureties. 

By  6  Geo.  4,  c  16,  s.  55,  persons  entitled  to  an- 
nuities granted  by  bankrupts  cannot  sue  persons 
who  are  collateral  sureties  for  pavment,vntil  they 
shall  have  proved  against  the  bankrupts  estate  for 
the  value  and  arrears;  and  if  the  surety  after  proof 
pay  the  amount,  he  may  be  discharged,  but  if  not,  he 
may  be  sued  for  accruing  payments  untiltheannuu 
tant  shall  have  been  satisfied  the  amount  proved 
with  4c per  cent,  interest;  and  after  payment,  the 
surety  ts  to  stand  in  the  place  oftke  annuitant;  and 
the  certificate  of  the  bankrupt  is  a  discharge  from 
the  claims  of  both  annuitant  and  surety,  in  respect 
of  the  annuity,  provided  that  the  surety  shall  be 
entitled  to  credit  in  account  with  the  annuitant, 
for  dividends  received  by  the  annuitant,  before 
the  surety  shall  have  paid  the  amount  proven. 

The  grantor  of  an  annuity  having  become  bank- 
rupt before  the  passing  for  the  6  Geo.  4,  c  16,  the 
grantee  sued  the  surety  for  arrears  subsequently 
accruing  after  that  statute  came  into  operation : 
— Held,  that  he  could  not  maintain  the  action 
until  after  proof  of  the  annuity  under  the  com- 
mission, in  pursuance  of  ss.  54  &  55.  BeU  v. 
BOton,  1  M.  &,  P.  574;  4  Bing.  615. 

So,  where  judgment  was  entered  up  on  a  war- 
rant of  attorney  against  the  grantor  and  his  surety 
before  1st  April,  1625,  after  which  day  the  for- 
mer became  bankrupt : — Held,  that  no  execution 
could  issue  against  the  surety  until  the  value  bad 
been  ascertained  by  the  commissioners  under  s. 
54.    Hone  v.  Morgan,  4  M.  &  R.  559. 

If  a  surety  covenant  to  pay  the  annuity  in  came 
default  is  made  by  the  grantor,  and  the  surety 
become  bankrupt  before  default,  the  value  of  the 
annuity  is  not  provable.  Ex  parte  Thompson, 
1  Mont  &  Bligh,  219;  2  Deac.  &  Chit  126, 

A  surety,  who  is  compelled  by  the  annuity  cre- 
ditor after  the  bankruptcy  and  allowance  of  the 
certificate  of  the  principal,  to  pay  several  sums 
of  arrears  due  after  the  issuing  of  the  commis- 
sion, is  not  within  stat  49  Geo.  3,  c,  121,  s.  8, 
and  therefore  may  have  an  action  against  the 
principal  for  such  sums,  and  hold  him  to  faaiL 
Welsh  v.  Welsh,  4  M.  &,  S.  333. 

The  surety,  who  pays  arrears  of  the  annuity 
after  the  bankruptcy  of  his  co-surety,  cannot 
prove  under  the  commission  the  value  of  the  an- 
nuity, by  s.  17,  of  49  Geo.  3,  c  121,  and  there- 
fore the  certificate  is  not  a  bar  to  the  action  for 
contribution.  Browne  v.  Lee,  6  B.  &  C  689;  7 
D.  &,  R.  701. 

A  surety,  redeeming  the  annuity  after  the  bank- 


ruptcy and  certificate  of  the  grantor,  is  entities' 
to  the  benefit  of  the  grantee's  proof,  under  the 


grantor*s  commission,  and  to  proceed  by 
against  the  grantor  for  the  arrears  of  the  snnanj 
subsequent  to  the  commission.  WatHno  v.  Fla- 
nagan, 3  Russ.  421 ;  1  Glyn  &  J.  199. 

So,  he  may  maintain  an  action  against 
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the  Tmhie  of  the  redemption  of  the  annuity.  Wat- 
Hue  v.  Flanagan  (tn  error),  8  Moore,  480;  1 
Bin*  413;  13  Price,  34;  3  B.  &  A.  186. 

And  the  court  of  Chancery  will  not  restrain 
him  by  injunction  from  issuing  execution  for  the 
arrears:  quere,  as  to  the  prioe  of  redemption? 
Vgotkins  ▼.  Flanagan,  6  Madd.  380. 

* 

4.  Apprentice  Fee*. 

By  6  Geo.  4,  c  16,  s.  49,  where  a  bankrupt  $haU 
have  apprentices  at  the  time  of  the  issuing  of  the 
commission,  it  shall  be  a  discharge  of  their  inden- 
tures ;  and  if  any  sum  shall  have  been  paid  as  an 
appi  entice  fee,  the  commissioners  may  order  such 
part  of  it  as  they  may  think  reasonable  to  be 


I  election  to  proceed  against  the  person  of  the 
bankrupt  as  will  satisfy  the  debt    Ex  parts  ' 
Benjamin,  Buck,  41. 

A  defendant  compromised  an  action  for  libel, 
by  agreeing  to  apologise,  and  pay  the  plaintiff's 
costs.  The  apology  was  made,  and  a  rule  of 
court  obtained,  ordering  the  defendant  to  pay  the 
costs,  amounting  to  67/.  On  default  made,  an 
attachment  issued,  and  the  defendant  was  com- 
mitted. While  in  custody  he  became  bankrupt, 
and  obtained  his  certificate: — Held,  that  the 
sum  named  in  the  rule  of  court  was  a  debt  which 
•might  have  been  proved  under  the  commission, 
and  that  the  defendant  was  entitled  to  be  dis- 
charged out  of  custody.  Riley  v.  Byrne,  2  B.  St, 
AdoL  779. 


Where  the  agreement  of  apprenticeship  is  con- 
cluded, and  the  apprentice  fee  is  paid,  and  the 
apprentice  is  actually  serving  under  the  concluded 
agreement,  and  the  execution  of  the  indentures 
has  not  taken  place  from  mere  inattention,  the 
father  is  entitled  to  a  return  of  part  of  the  fee 
under  that  section.    Ex  parte  Haynee,  3  Glyn 

4,  J.  122. 

5.  Attachments,  and  Orders  for  Payment  of  Money. 

An  attorney  in  custody  when  a  commission 
issues  against  him,  upon  an  attachment  for  non- 
payment of  money,  is  discharged  by  his  certifi- 
cate.   Rex  v.  Edwards,  9  B.  &  C.  653. 

A  certificate  discharges  a  debt  arising  from  the 
receipt  of  money  by  the  bankrupt,  in  his  charac- 
ter or  an  attorney.    Ex  parte  CuUiford,  8  B.  & 

a  22a 

Where  an  attorney,  employed  by  both  vendor 
and  purchaser,  receives  the  purchase  money  and 
omits  to  pay  it  over,  and  afterwards  becomes 
bankrupt,  and  obtains  his  certificate,  the  court 
will  not  make  a  rule  compelling  him  to  pay  the 
amount,  unless  fraud  be  shewn :  otherwise  if  there 
be  fraud.    In  re  Bonner,  1  Nev.  &  M.  555. 

An  attachment  will  not  lie  against  an  attorney, 
for  non-payment  of  money  pursuant  to  the  mas- 
ter's allocatur  after  his  bankruptcy.  Baron  v. 
MartcU,  9  D.  &,  R.  390. 

An  order  of  the  court  of  Chancery  for  payment 
of  a  sum  of  money  may  be  proved  under  the 
commission,  and  will  be  barred  by  the  certifi- 
cate. Wall  v.  Atkinson,  2 Rose,  196;  Coop.  C.  C. 
199. 

A  certificated  bankrupt  ordered  to  be  dis- 
charged out  of  custody,  upon  an  attachment  for 
disobedience  of  an  order  of  Chancery  for  pay- 
ment of  money.  The  act  of  the  court  was  an 
indemnity  to  the  jailor.    Id. 

A  party  committed  under  an  order  in  bank- 
ruptcy, for  disobedience  to  an  order  for  payment 
of  money  and  costs,  which  were  taxed,  afterwards 
becoming  bankrupt  and  obtaining  his  certificate, 
ordered  to  be  discharged.  Ex  parte  Eicke,  1 
Glyn  &  J.  261. 

An  attachment  of  the  bankrupt  after  commis- 
sion has  issued,  for  non-payment  of  money  into 
court  under  an  order  in  a  suit  instituted  against 
before  the  commission  issued,  is  not  such  an 


6.  Bastardy  Liabilities. 

A  defendant's  liability  as  surety  in  a  bastardy 
bond  is  not  discharged  by  his  bankruptcy  and 
certificate.  &.  Martin  (Overseers)  v.  Warren, 
1B.&  A.  491;  2  Stark.  188. 

Nor  is  a  bankruptcy  a  discharge  of  a  promise 
to  allow  a  weekly  sum  for  the  support  of  an  ille- 
gitimate child ;  but  if  any  arrears  accrued  before 
the  bankruptcy,  the  certificate  will  be  a  discharge 
as  to  such  arrears.  Millen  y.  Whittenbury,  1 
Camp.  428 — EUenborough. 

7.  Bills  and  Notes. 

Exchange  of  Paper.] — Where  there  was  cross 
paper  dishonoured  on  each  side,  and  both  parties 
were  bankrupts,  the  proof,  as  between  the  two 
estates,  was  confined  to  the  cash  balance  with 
regard  to  the  dishonoured  bills.  Ex  parte 
£arfc,5  Ves.jun.833. 

In  such  case,  no  proof  can  be  made  in  respect 
of  the  bad  paper,  or  the  excess  of  damage  even- 
tually sustained  on  that  account  Ex  parte 
Walker,  4  Ves.  jun.  373. 

A.  draws  a  bill  on  B^  payable  to  his  own  or- 
der,  which  B.  accepts,  and  B.  draws  a  bill  on  A. 
payable  to  the  order  of  BM  which  A.  accepts,  for 
their  mutual  accommodation;  both  bills  are  pay- 
able at  the  same  time,  have  the  same  dates,  and 
contain  the  same  sums:  one  is  a  good  considera- 
tion for  the  other,  and  neither  is  an  indemnity; 
so  that,  if  either  party  become  a  bankrupt,  the 
bill  accepted  by  him  may  be  proved  under  his 
commission,  and  consequently,  to  an  action 
brought  on  it,  his  bankruptcy  may  be  pleaded. 
Rolfev.  Caslon,  2  H.  Black.  570.  And  see  Storey 
v.  Barns,  7  East,  435;  3  Smith,  441. 

The  defendants  {rave  the  plaintiff  their  own 
bills,  accepted  by  third  persons,  in  exchange  for 
acceptances  of  other  bills  drawn  by  them  upon 
him,  the  different  sets  of  which  tallied  in  the 
gross  amount,  (except  as  mentioned,  etc)  but  no 
stress  was  laid  at  the  time  on  these  trifling  dif- 
ferences:— Held,  that  the  transaction  being  that 
of  an  absolute  exchange  of  securities,  each  party 
was  confined  to  his  remedy  on  those  securities; 
and  that  the  law  would  not  raise  an  implied  pro- 
mise in  the  defendants,  who  had  become  bank- 
rupts, to  repay  to  the  plaintiff  the  amount  on  the 
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balance  of  his  acceptance*,  paid  after  such  bank- 
ruptcy.   Buckler  v.  BuUivant,  3  East,  73. 

A.  and  B.  interchangeably  accept  accommoda- 
tion bills;  B*'a  bills  are  discounted  with  C,  who, 
upon  their  becoming-  due,  agrees  to  renew  them ; 
but  A.  having  fallen  into  discredit,  C.  does  not 
take  his  name  to  the  bills,  but  draws  for  the 
amount  on  B.  only :  before  these  new  bills  became 
due,  A.  becomes  bankrupt:  Semble,  B.  might 
have  proved,  under  A.'s  commission,  for  the  for- 
mer accommodation  bills,  this  being  a  payment, 
as  it  were,  of  those  bills,  B.  having  arrested  A. 
for  the  amount  of  the  bills  paid  to  C,  after  A.  ob- 
tained his  certificate,  the  court  discharged  A.  upon 
filing  common  bail.  France*  v.  Dubois^  Smith,  36. 

Where  A.  and  B.  were  bankrupts,  proof  was 
allowed  in  respect  of  a  cash  balance  due  from  A. 
to  Bn  but  the  dividends  were  retained  to  re-im- 
burse  the  estate  of  A.  what  it  should  overpay 
upon  a  distinct  transaction  on  an  advance  of  bills 
from  A.  to  B.,  some  of  which  were  dishonoured. 
Ex  parte  Metcalfe,  11  Ves.  jun.  404 

Six  persons  were  in  partnership  as  bankers,  un- 
der two  firms,  and  J.  and  W.  Jn  two  of  them,  car- 
ried  on  a  distinct  trade;  and  G.  accepted  a  bill  for 
J.  and  W.  J.,  and,  in  exchange,  they  delivered  to 
him,  at  the  same  time,  a  bill  to  the  same  amount, 
drawn  and  accepted  by  the  six,  but  not  indorsed 
by  J.  and  W.  J.: — Held,  that  it  was  a  purchase 
by  G.,  and  that,  having  paid  his  acceptance,  and 
the  bill  he  received  being  dishonoured,  he  was 
entitled  to  prove  the  amount  against  J.  and  W.  J. 
Ex  parte  Hustler,  Buck,  171 ;  1  Glyn  &  J.  9 ;  3 
Madd.  117. 


Pledge  of  Bills  and  Notes.]— The  pledgee  of  a 
bill  or  note,  (though  for  part  only),  may  prove 
the  whole  amount  Ex  parte  Crossley,  3  Bra  C. 
C.  837. 

Where  A.,  at  request  of  B.,  and  upon  the  se- 
curity of  a  bill  from  him  for  the  amount,  deliver- 
ed goods  to  C,  and  such  goods  were  afterwards 
partly  paid  for  by  G,  and  then  B.  became  bank- 
rupt:— Held,  that  A.  could  only  prove,  as  against 
the  estate  of  B^  the  sum  remaining  due  for  the 
goods,  and  not  the  full  amount  of  the  bill  Ex 
parte  Reader,  Buck,  381. 

Transferred  without  Indorsement.] — A  person 
giving  cash  for  a  bill  or  note  without  the  indorse- 
ment of  the  person  from  whom  he  takes  it,  cannot 
prove  it  under  his  bankruptcy.  Ex  parte  Shut- 
tieworth,  3  Ves.  jun.  368;  &  P.  Ex  parte  Harri- 
son,  HBro.CC.  615. 

Unindorsed  bills,  given  by  the  bankrupt,  must 
be  sold,  and  the  holder  may  prove  for  the  resi- 
due.   Ex  parte  Smith,  2  Cox,  909. 

Payment  after  Bankruptcy.] — Where  A.  lent 
his  acceptances  to  the  defendant  before  his  bank- 
ruptcy,  but  which  were  not  paid  till  afterwards, 
A.  may  maintain  an  action  against  the  defendant, 
for  money  paid  to  his  use,  notwithstanding  his 
bankruptcy  and  certificate,  and  notwithstanding 
the  defendant,  before  his  bankruptcy,  gave  his  re- 
ceipt to  A^  acknowledging  the  receipt  of  so  much 


money  as  the  acceptances  amounted  to.    Ssmth 
T.  Gale,  7  T.  R.  364. 

Defendant  draws  a  bill  upon  the  plaintiffs, 
payable  to  defendant's  own  order ;  plaintiffs,  at  bis 
request  and  on  his  promise  to  indemnify  them,  ac- 
cept the  bill,  which  becoming  due  after  defendant 
becomes  bankrupt,  they  pay  it  to  prevent  being 
sued:  plaintiffs  cannot  prove  this  as adebt  unoer 
the  commission:  so  the  defendant  cannot  plead 
his  certificate  in  bar  of  this  action,  on  the  pro- 
mise to  indemnify,  &c.  Young  v.  Hockley,  3 
Wils.346;2  W.  Black.  839. 

Where  the  plaintiff  lent  his  indorsement  upon 
a  bill  at  the  desire  of  the  drawer;  but  without  an y 
privity  with  the  defendant  (the  acceptor),  who 
had  hunself  no  consideration  at  the  time  for  such 
acceptance ;  and  the  day  before  the  bill  became 
due  the  defendant  became  bankrupt,  and  it  was 
immediately  after  taken  up  by  the  plaintiff  (the 
indorser)  out  of  the  hands  of  the  indorsee  3 — 
Held,  that  the  bill  was  provable  as.  a  debt  under 
the  defendant's  commission.  Horde  v.  Baxter*  3 
East,  177.  And  see  Forsterv.  Surtecs,  12  East. 
605. 

A.  draws  a  bill  on  B^  in  favour  of  C,  who  in- 
dorses it  to  Dn  who  discounts  it :  before  the  bill 
is  due,  A.  becomes  a  bankrupt  and  obtains  his 
certificate;  when  the  bill  is  due,  payment  is  re- 
fused; upon  which  C.  refunds  the  money  to  IX 
which  was  advanced  in  discount,  and  takes  back 
the  bill.  To  an  action  brought  by  B.  against  A. 
on  the  bill,  A.  cannot  plead  his  bankruptcy. 
Brooks  r.  Rogers,  1 H.  Black.  640. 

The  defendant  drew  a  bill  en  the  plaintiff  bat 
promised  to  pay  it  himself  when  due,  and  after- 
wards became  a  bankrupt;  upon  the  plaintiff 
being  afterwards  sued,  and  obliged  to  pay  the 
bill;-— Held,  that  he  could  not  prove  any  debt 
under  the  commission.  Vanderheydenv.  De  Pmi- 
ba,  3Wils.  528:  &  P.  Chilton  v.  W&fen,  3  WiUja 

A.,  the  payer  of  a  bill,  indorses  it  in  blank,  and 
delivers  it  to  B. ;  B.  writes  above  the  blank  in- 
dorsement,  tt  Pay  C.  or  order."  B.  takes  up  the 
bill  after  a  commission  of  bankruptcy  had  issued 
against  the  acceptor.  Petition  that  he  may  be  at 
liberty  to  prove  it  under  the  commission  dis- 
missed with  an  oner  of  a  case.  Ex  parts  Msbester9 
1  Rose,  30. 

If  the  payee  of  a  note  pay  the  amount  of  it  to 
an  indorsee  after  the  bankruptcy  of  the  maker, 
he  may  recover  against  the  maker,  notwithstand- 
ing his  bankruptcy  and  certificate.  Hsmm  t. 
Wiggins,  4  T.  R.  714. 

But  if  A.  give  a  note  to  a  trader,  and  also  an 
ordnance  debenture' as  a  collateral  security ;  and 
the  trader  pledge  the  debenture,  and  the  note, 
being  indorsed  by  him,  is  paid  by  A.  when  doe, 
and  afterwards  the  trader  becomes  a  bankrupt, 
then  A.  redeems  the  debenture,  and  brings  an  ac- 
tion against  the  bankrupt  for  what  he  pays  fear 
such  redemption,  the  bankrupt's  certificate  mar 
be  pleaded  in  bar  jto  the  action.  Johnson  Y.9piL 
ler,l  DougL167,n. 

If  A.,  at  the  instance  of  a  trader,  accept  a  biB 
payable  to  his  order,  not  having  any  effects  of  the 
trader  in  his  hands,  and  the  trader 
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bankrupt  before  the  bill  becomes  due;  end  A. 
pays  it  when  due  to  an  indorsee,  it  is  not  a  debt 
against  the  trader  till  actually  paid,  and  therefore 
is  not  discharged  by  his  certificate.  Heskuyson 
v.  Woodbridge,  1  Dougl.  166,  n. 

If  the  acceptor  of  a  bill,  not  due,  become  bank- 
rupt, and  the  indorser  be  afterwards  obliged  to 
take  up  the  bill  on  account  of  non-payment  by 
the  acceptor,  he  may  prove  the  amount  under  the 
commission;  and  if  the  acceptor  afterwards  obtain 
his  certificate,  he  will  be  discharged  from  the 
debt,  and  the  court  will  enter  an  exoneretur  on 
the  bail  piece,  in  an  action  against  him  at  the 
suit  of  the  indorser.  Joseph  v.  Orme,  2N.R. 
180.  And  see  Sudman  v.  martinnant,  13  East, 
427;  and  Cowley  v.  Dunlop,  7  T.  R.565. 

The  drawer  of  a  bill,  which  had  been  accepted, 
and  was  not  refused  payment  by  the  acceptor  till 
after  the  bankruptcy  of  the  drawer,  is  discharged 
by  his  certificate,  inasmuch  as  such  debt  is  made 
provable  under  his  commission,  by  the  statute 
7  Geo.  1,  c  31.  Storey  v.  Bams,  7  East,  435 ; 
3  Smith,  441. 


after  Bankruptcy.] — A  bill  or  note 
baring  been  indorsed  after  the  bankruptcy  of  the 
acceptor,  the  indorsee  can  only  prove  such  debt, 
as  the  indorser  could  have  proved  at  the  time  of 
the  bankruptcy.    Ex  parte  Deey,  2  Cox,  423. 

Notes  bought  up  after  the  bankruptcy  of  the 
maker  cannot  be  proved  unless  it  be  shewn  that 
the  persons  from  whom  they  were  purchased 
were  individually  entitled  to  a  proof)  m  respect 
of  the  notes.    Ex  parte  Rogers  Buck,  490. 


Other  Cases.}— The  holder  of  notes  payable  in 
cash  or  Bank  of  England  notes,  who  did  not  re- 
ceive them  immediately  from  the  maker,  was 
held  not  entitled  to  prove  the  amount  as  for  mo- 
ney had  and  received  against  the  estate  of  the 
maker.  Ex  parte  Damson,  Buck,  31  :&  P.  Ex 
parte  hneson,  2  Rose,  225. 

Where  a  note,  payable  with  interest  twelve 
months  after  notice,  was  expressed  to  be  u  for 
value  received,"  and  the  maker  became  bankrupt 
before  any  notice  was  given  :-— Held,  that  the 
payee  might  prove  it  under  the  commission. 
CtusjUn  v.  Gosling,  5  B.  &C.  360;  8  D.  &,  R.  110. 

Where  part  of  the  account  between  two  mer- 
cantile houses,  which  became  bankrupt,  consists 
of  bills  that  may.be  proved  against  both  estates, 
there  can  be  no  proof  in  respect  of  bills  as  be- 
tween the  two  houses,  unless  there  is  a  surplus 
after  satisfying  the  holders  of  the  bills  Ex  parte 
~     mm,  Jacob,  274. 


Proof  was  allowed  under  a  commission,  in  re- 
spect of  a  bill  alleged  to  be  lost,  but  the  most  ex- 
tensive  indemnity  was  ordered  to  be  given,  and 
to  be  settled  by  the  commissioners.  Ex  parte 
Oreemoay,  6  Ves.  jun.  812. 

The  costs  arising  from  the  protest  of  bills  shall 
be  proved  under  a  commission,  only  when  incur- 
red antecedent  to  the  act  of  bankruptcy,  not  to 
the  isannng  of  the  commission.  Ex  parte  Moore, 
%  Bra.  C  C.  597. 
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Voluntary  Bonds,] — Voluntary  bonds,  though 
given  under  a  strong  moral  obligation,  as  a  mar- 
riage contracted,  and  property  received  as  hus- 
band, or  by  a  man  having  a  wife  living  at  the 
time,  are  not  provable,  being  void  as  against 
creditors.    GWiam  v.  Locke,  9  Ves.  jun.  613. 

A  voluntary  bond,  though  void  against  cre- 
ditors, being  valid  as  between  the  parties,*  its  sur- 
render is  a  consideration  that  will  sustain  a 
substituted  bond  against  creditors,  unless  with  a 
fraudulent  design,  as  by  an  insolvent  to  substi- 
tute a  valid  for  an  invalid  security  against  credi- 
tors ;  and  therefore  such  substituted  bond  may  be 
proved.    Ex  parte  Berry,  19  Ves.  jun.  218. 

Bonds  of  Indemnity,] — A  bond  of  indemnity  to 
a  surety  for  payment  of  instalments,  the  first  of 
which  was  not  due  till  after  the  bankruptcy  of 
the  principal,  cannot  be  proved,  though  payable 
before  the  bankruptcy.  Ex  parte  Walker,  4  Ves. 
jun.  365. 

Where  there  is  a  bond  of  indemnity,  and  the 
petitioners  have  paid  part  before  bankruptcy,  and 
part  after,  they  may  prove  the  whole.  Ex  parte 
Coekshot,  3  Bro.  C.  C.  502. 

Where  the  bankrupt  had  given  an  indemnity 
bond,  and  the  amount  of  damage  was  not  ascer- 
tained, the  court  of  Review  directed  a  claim  to 
be  entered.  Ex  parte  Marshall,  1  Mont  &  Bligh, 
242.  

Other  Bonds,]— A  bond  payable  by  instalments, 
given  in  consideration  that  the  obligee  would 
marry  and  settle  a  small  estate  upon  a  servant 
woman,  and  also  maintain  a  bastard  of  the  obli- 
gor, is  within  the  7  Geo.  1,  c  31,  and  may  be 
proved  under  a  commission  of  bankrupt  against 
the  obligor.  Ex  parte  CoUereU,  Cowp.742.  And 
see  Brooks  v.  Uoydt  1T.R,  17. 

A  bond  for  the  payment  of  an  annuity  for  a 
term  of  years,  is  within  the  statute  7  Geo.  1,  c. 
31,s.l.    Patterson  v.  Banks,  Cowp.  543. 

A  bond,  conditioned  for  the  payment  of  a  sum 
to  the  executors  of  the  obligee,  and  interest  in 
the  mean  time  to  him,  on  certain  days  or  within 
twenty  days  after  demand,  is  not  provable  un- 
der a  commission  against  the  obligor,  though  no 
interest  has  been  paid,  and  there  has  been  no  de- 
mand, for,  until  neglect  to  pay  after  demand  only, 
the  bond  was  forfeited.  Winter  v.  Monsely,  2  B. 
&A.  802.  And  see  Parkers  Ramsbotham,  5  D, 
&.R.138;  3B.&C.257. 

If  a  bond  by  a  principal  and  surety  has  not 
been  forfeited  before  the  bankruptcy  of  the  sure- 
ty, me  debt  is  not  barred  by  the  certificate.  Alsop 
v.  Price,  1  Dougl.  160. 

Where  a  bond  was  given  under  the  statute  4 
Geo.  3,  c.  33,  a  1,  by  a  trading  member  of  par. 
liament,  and  judgment  was  obtained  in  the  suit 
in  which  the  bond  was  given  after  the  bankrupt- 
cy, but  before  the  certificate  r—Held,  that  the 
bankruptcy  and  certificate  were  no  discharge  to 
the  bond.  Campbell  v.  Jameson,  (tn  error),  8 
Moore,  281;  1  ffing.  320;  5  B.  &  A.  250:  &  P. 
Hunter  v.  Campbell,  1  Chit  731 ;  3  R&A.273. 
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Where  a  commission  issued  against  one  of  the' 
bail  of  the  sheriff,  after  the  quarto  die  post,  but 
within  the  four  days,  it  was  held,  that  the  penalty 
of  the  bond  was  provable  under  the  commission, 
and  therefore  barred  by  the  certificate.  Coulson 
v.  Hammond,  4  D.  &  R.  160;  2  B.  &  C.  636. 

Where  the  defendant  was  arrested  on  the  27th 
March,  on  a  writ  returnable  on  the  16th  April, 
and  gave  a  bail-bond  to  the  sheriff,  and  became 
bankrupt  on  the  third  of  that  month,  and  obtained 
his  certificate  on  the  26th  June  following: — 
Held,  that  as  the  bankruptcy  took  place  before 
the  bail-bond  was  forfeited,  the  debt  was  barred 
by  the  certificate,  and  provable  under  the  com- 
mission. LUtlewood  v.  Crowther,  3D.&L 533. 

A,  B.,  &  C.  being  bankers  in  co-partnership, 
were  appointed  treasurers  of  a  corporate  body, 
and  executed  a  joint  and  several  bond  in  a  pe- 
nalty of  20,OOOJ.,  conditioned  for  the  performance 
by  them  of  various  duties  as  treasurers,  and  espe- 
cially that  they  would,  M  when  thereunto  requir- 
ed by  the  said  company,"  Slc^  pay  all  balances 
in  their  hands,  &c  A  commission  issued  against 
A^  Bn  &  C,  who  had  at  the  time  a  large  balance 
in  their  hands  as  treasurers,  but  no  demand  un- 
der the  bond  having  been  made  by  the  company 
before  the  bankruptcy: — Held,  that  there  was 
not  a  sufficient  breach  of  the  condition  to  con- 
stitute a  debt  provable  'against  the  separate  es- 
tates of  the  bankrupts.  Ex  parte  Lancaster  Ca- 
nal Company,  1  Mont  27. 


9.  Contingent  Debts,  and  Debts  payable  at  a 
future  Time. 

(e)  Statute. 

By  6  Geo.  4,  c  16,  s.  56,  debts  payable  on  a 
contingency  which  has  not  happened,  before  the 
issuing  of  the  commission  may  be  proved,  the 
amount  of  the  value  being  ascertaineaby  the  com. 
missioners ;  or  if  the  value  had  not  been  ascertained 
before  the  happening  of  the  contingency,  the  credi- 
tor may  after  the  contingency  has  happened  prove 
in  respect  of  the  debt,  and  receive  dividends  with 
the  other  creditors,  not  disturbing  former  divi- 
dends, provided  he  had  no  notice  of  an  act  of  bank- 
ruptcy when  the  debt  was  contracted. 

By  s.  5f ,  where  credit  has  been  given  to  the 
bankrupt  upon  valuable  consideration,  for  money, 
or  other  matter  or  thing  whatsoever,  which  shall 
not  have  become  payable  at  the  time  of  the  act  of 
bankruptcy,  whether  upon  any  bill,  bond,  note,  or 
other  negotiable  security  or  not,  the  creditor  may 
prove  such  debt,  bill,  bond,  note,  or  other  security, 
as  if  the  same  were  payable,  and  receive  dividends, 
deducting  a  rebate  of  interest  at  5  per  cent. 

By  s.  53,  obligees  in  bottomry  or  respondentia 
bonas,  and  assured  in  policies  of  insurance,  may 
claim,  and  after  the  loss  or  contingency  has  hap- 
pened may  prove  and  receive  dividends ;  and  per- 
sons effecting  policies  with  underwriters  may 
prove  for  losses,  though  not  beneficially  interested, 
if  the  persons  are  not  within  the  ream. 

(©)  Contingent  Debts. 
There  must  be  an  actual  debt  to  constitute  a 


contingent  debt  ExparU  Lancaster  Canal  Com- 
pany, 1  Mont  44. 

Contingent  debts,  when  the  contingency  is  re- 
mote, are  not  provable.  Ex  parte  Dims,  1 
Mont  121. 

A  demand  for  goods  bargained  and  sold,  to  be 
delivered  at  a  future  day,  which  is  after  the  com- 
mission, is  not  provable  as  a  contingent  debt. 
Boorman  v.  Nash,  9R&C.  145.  And  see  JRk 
parte  Barker,  9  Yes.  jun.  110. 

A  debt  on  a  guarantee,  which  did  not  become 
absolute  before  the  bankruptcy,  is  provable  as 
a  contingent  debt  Ex  parte  Myers,  1  Mont  4b 
Bligh,  229 ;  2  Deac  &  Chit  251. 

Under  a  guarantee,  the  debt  is  contingent  only ; 
therefore  a  debt  accrued  by  default,  after  the 
bankruptcy  of  the  surety,  cannot  be  proved  under 
the  commission.  Ex  parte  Oardom,  15  Yes.  jun. 
286. 

Held  otherwise,  where  a  man  had  guaranteed 
the  payment  of  the  debt  of  another  on  a  day  cer- 
tain, which  had  not  elapsed.  Alsop  v.  Price,  1 
DougL  160.  And  see  Hoffman  v.  Foudrinier,  5 
M.  &  S.  21. 

Where  the  contingency  depends  upon  the  se- 
paration of  husband  and  wife,  and  of  a  widow's 
not  marrying,  it  is  not  within  6  Geo.  4,  c.  16,  s. 
56.    Ex  parte  Davis,  1  Mont  297. 

S,  by  his  marriage  settlement,  covenanted  with 
the  petitioners,  as  trustees,  to  pay  an  annual  earn 
of  80/.  for  himself  for  life,  then  to  his  wife  for 
life,  and  after  her  death  to  any  issue  of  the  mar- 
riage ;  and  that  his  heirs,  executors,  or  «dmir>i*- 
trators,  should  within  twelve  calendar  months 
after  his  death,  pay  to  the  petitioners  the  son 
of  40002.  on  various  trusts.  S.  became  bank- 
rupt:—Held,  that  the  40001.  was  not  capable  of 
valuation  by  the  commissioners,  and  that  the 
trustees  were  entitled  to  prove  against  the  sepa- 
rate estate  of  S.  within  the  meaning  of  the  € 
Geo.  4,  c.  16,  s.  56.  Ex  parte  Eagle,  1  Mont.  ft. 
Mac  422. 


A  advanced  20002.  to  R,  to  be  repaid 
day  certain,  and  secured  by  the  bond  of  G,  _ 
ditioned  that  if  B.  made  default  in  payment 
the  day  named,  C  should  pay  within  one 
C.  became  bankrupt;  and  B.  afterwards 
default : — Held,  that  the  debt  was  provable 
der  the  commission  against  C.    Ex  parte 
1  Mont  &  Mac.  426. 

If  a  demand  be  payable  at  all  events,  though 
at  a  future  day,  it  may  be  proved  under  a 
mission  against  the  debtor,  or  set  off  in  an  < 
brought  by  his  assignees;  but  if  it  rest  in 
tingency  whether  it  will  be  paid  or  not,  it ' 
be  so  proved  or  set  of£  unless  it  be  secured  by  a 
penalty  which  is  forfeited  at  law.  Hancock  v. 
Entwisle,  3  T.  R.  435.  And  see  Browne  t.  Zee, 
6B.&C.689;  9D.&R.700. 


If  A  give  a  warrant  of  attorney  to  B.  to 
fess  a  judgment  immediately,  with  a 
that  judgment  shall  not  be  entered  up  until 
sequent  day  on  a  contingency,  and  A.  **»^Fn» 
bankrupt  before  that  day,  though  &  afterwards 
enter  up  judgment  on  the  happening  of  the  con- 
tingency, he  cannot  prove  this  debt  under  A*s 
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Staines  r.  Planch,  8  T.  It  386. 
And  see  Utterson  v.  Femon,  4  T.  It  570;  3  T. 
R.539:  smd  Winter  v.  tfoaseiev,  3  B.  4,  A.  803. 

For  legal  debts  at  the  time  of  the  bankruptcy 
only  are  provable.    Id. 

A  debt  payable  at  a  future  uncertain  period— 
a*  within  three  months  after  the  decease  of  two 
obligors  in  a  bond,  or  the  survivor— cannot  be 
proved.    Ex  parts  Barker,  9  Ves.  jun.  110. 

(e)  Debts  payable  at  a  future  Day. 

Where  it  was  agreed,  upon  a  loan  to  the  bank- 
rapt,  bearing  interest,  that  six  months'  notice 
should  be  yiven  before  repayment  was  required, 
the  debt  is  provable,  though  no  notice  were 

r'ven  before  the  bankruptcy.  Ex  parte  Doumman, 
Glyn*  J.  341 :  S.  P.  contra  Ex  parte  Down- 
man,  3  Glyn  &  J.  85;  Ex  parte  Mnet,  14  Ves. 
jun.  189. 

Monies  were  advanced  by  the  petitioner  to 
the  bankrupt,  secured  by  a  note,  whereby  the 
bankrupt  promised  to  pay,  after  three  months' 
notice,  the  monies  advanced,  with  interest  at  5 
percent  Two  years'  interest  had  been  paid  be- 
fore  the  commission,  but  no  notice  had  been 
given: — Held,  that  the  petitioner  was  entitled  to 
prove  the  principal  monies,  and  interest  up  to  the 
commission.    JKr  parte  Elgar,  3  Glyn  &  J.  1. 

Tne  defendant,  on  certain  considerations,  un- 
dertook to  pay  the  balance  due  on  a  bill  of  which 
the  plaintiff  was  acceptor;  and  he  afterwards,  by 
a  new  undertaking,  engaged  to  deliver  up  the 
acceptance  to  plaintiff  within  a  month,  or  to  in- 
demnify him  against  it  Defendant  became  bank- 
rupt, and  did  not  pay  or  give  any  indemnity ;  and 
plaintiff  was  obliged  to  take  up  the  bill,  the  bank- 
rupt having  then  obtained  his  certificate.  An 
action  being  brought by  the  plaintiff  for  the  breach 
of  promise: — Held,  that  he  could  not  have  proved 
in  respect  of  it  under  the  defendant's  commis- 
sion, either  for  a  debt  not  payable  at  the  time  of 
the  bankruptcy,  or  for  a  contingent  debt,  or  in 
the  character  of  surety;  and,  therefore,  that  the 
bankruptcy  was  no  defence.  YaUop  v.  Ebers,  1 
B.4,AdoL69a 

The  stat  7  Geo.  1,  c  31,  s.  1,  which  enabled 
debts  payable  at  a  future  day  to  be  proved  under 
the  commission,  was  confined  to  written  securi- 
ties. Parslowv.  Dearlove,  4  East,  438;  1  Smith, 
S81;5Esp.7a  And  see  Hoskins  v.  Duperoy ,  9 
East, 498;  6Esp.58. 

Therefore,  school-money  for  the  education,  &c. 
of  defendant's  son,  payable  half-yearly,  was  not  a 
debt  due  till  the  end  of  the  half-year,  so  as  to  be 
provable  under  a  commission  against  the  pa- 
rent, who  became  bankrupt  a  few  days  before  the 
end  of  the  half-year ;  though  he  had  just  before 
his  bankruptcy  taken  his  son  home  for  the  holi- 
days.   Id.  . 

That  statute  extended  to  all  personal  securities 
for  a  valuable  consideration,  where  the  time  of 
payment  was  certain  though  future.  Patterson 
▼.  Amies,  Cowp.  543. 

(d)  Policies  of  Insurance. 

An  insurance  upon  a  life  within  the  statute 
•     vol.  l  3  a 


19  Geo.  3,  c  33,  a.  3,  and  therefore  provable 
under  a  oommission  of  bankrupt,  though  the  loss 
happened  after  the  bankruptcy.  Cox  v.  Listard, 
1  DougL  166,  n. 

Debts  upon  the  insurance  of  ships  are  only 
provable  against  tho  separate  estate  of  the  part- 
ner who  signs  the  policy,  the  insurance  by  a 
partnership  being  against  the  6  Geo.  1,  c.  18.  Ex 
parts  Angerstein,  1  Bra  C.  G.  399. 

The  defendant  covenanted  with  the  plaintiffe 
for  the  due  payment  by  H.  of  the  annual  pre- 
mium on  a  policy  effected  on  the  life  of  Rn  and 
given  by  R.  to  the  plaintiffs  by  way  of  security 
for  a  debt  due  from  him  to  them.  1  he  defendant 
became  bankrupt  before,  and  obtained  his  certifi* 
cate  after  a  default  by  It :— Held,  that  the  de- 
fendant was  not  discharged  from  liability  for  the 
premium  which  the  plamtiffii  had  been  obliged 
to  pay,  to  keep  the  policy  on  foot  Attwood  v. 
Partridge,  13  Moore,  431 ;  4  Bing.  309. 

10.  Covenants. 

A  collateral  independent  and  express  covenant, 
by  the  assignee  of  a  lease  to  indemnify  the  lessor, 
is  not  discharged  by  the  assignee's  becoming 
bankrupt    Mayor  v.  Steward,  4  Burr.  3439. 

Where  A.  sold  a  ship  to  Bn  with  a  covenant 
that  he  had  a  good  title,  though  in  fact  he  had 
none,  and  B.  afterwards  became  a  bankrupt,  and 
A*  sustained  damage  by  paying  the  value  of  the 
shipjto  the  true  owner: — Held,  in  an  action  on 
the  covenant  by  A.  against  B,  stating  the  special 
damage,  that  BVs  certificate  was  no  bar.  Ham- 
mond v.  Tbu/mtn,  7  T.  R.  613. 

A  sum  covenanted  by  the  husband  to  be  paid 
when  demanded  by  the  trustees  on  the  request  of 
the  wife,  is,  if  demanded  before  the  bankruptcy, 
provable.    Ex  parts  Brsnchlsy,  3  Glyn  eV  J.  174. 

Proof  allowed  in  bankruptcy  under  a  covenant 
by  the  bankrupt  in  consideration  of  marriage, 
immediately  after  the  marriage,  or  whenever  a£ 
terwards  requested  by  the  trustees,  to  transfer 
300&  stock  alleged  to  be  standing  in  his  name, 
though  not  the  fact;  but  the  specific  time  of  the 
request  must  be  ascertained.  Ex  parte  Campbell, 
10  Ves.  jun.  344. 

A  covenant,  within  seven  years,  or  when  re- 
quested, to  convey  lands  of  a  given  value  in  par- 
ticular counties,  under  a  bankruptcy,  after  the 
expiration  of  the  seven  years,  and  no  request 
made,  proof  was  not  admitted  upon  the  covenant, 
unless  secured  by  a  penalty.  Ex  parte  Mar e,  8 
Ves.  jun.  335.  

11.  Debts  compounded  for. 

Where  a  composition  was  made  between  a 
debtor  and  his  creditors,  to  pay  them  9s.  in  the 
pound,  by  four  instalments,  with  a  proviso,  that, 
in  case  the  composition  should  not  be  duly  paid 
them,  the  release  should  be  null  and  void;  and 
the  debtor  paid  three  instalments,  and  became 
bankrupt  before  the  time  for  payment  of  the 
fourths-Held,  that  the  creditors  were  not  remit- 
ted to  their  original  debt,  but  entitled  to  a  proof 
only  for  the  amount  of  the  remaining  instalment 
Ex  parte  Peels,!  Rosa,  435. 
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A.,  being  in  embarrassed  circumstances,  a 
deed  of  composition  was  executed  between  hijn 
and  his  creditors,  by  which  they  agreed  to  take 
10*.  m  the  pound  on  their  respective  debts,  by 
instalments,  to  be  secured  by  his  promissory 
notes;  and  it  was  provided,  that  if  they  should 
not  be  paid  then,  the  covenants  on  the  part  of 
the  creditors  whose  debts  should  be  so  unsatisfied 
should  be  null  and  void.  The  first  instalment 
was  paid,  and  the  second  not: — Held,  that  the 
creditors  were  entitled  to  retain  the  first  payment, 
and  to  prove  under  the  commission  lor  the  resi- 
due of  the  original  debt  Ex  parte  Vere,  \  Rose, 
381. 

Where  there  is  an  assignment  in  trust  to  pay 
the  creditors  who  should  execute  the  deed,  with  a 
covenant  by  the  debtor,  that  if  the  creditors  should 
not,  out  of  that  fund,  be  paid  in  full  within  two 
yean,  to  pay  the  deficiency  within  a  month  af- 
terwards. In  the  event  of  a  bankruptcy  before 
the  end  of  two  years,  the  creditors  under  the  deed 
are  entitled  to  prove  the  deficiency,  after  appli- 
cation of  the  trust  fund,  subject  to  a  rebate.  Ex 
parte  Richardson,  14  Yes.  jun.  184. 

A  testator,  uncle  to  the  bankrupt,  forgave  him 
a  debt  of  600/.,  on  condition  that  he  paid  his 
sister  60/.  a  year;  if  he  failed  in  punctual  pay- 
ment, his  executrix  to  call  in  the  money :  this  is 
a  debt  provable  under  the  commission.  Ex  parte 
English,  2  Bro.  C.  C.  610. 

12.  Interest. 

By  6  Geo,  4,  c.  16,  s.  57,  the  holders  of  bills  or 
notes  whereon  interest  is  not  reserved,  and  due  at 
the  issuing  of  the  commission,  may  move  for  in- 
terest upon  the  same,  to  be  calculated  by  the  com- 
missioners to  the  date  of  the  commission,  at  the 
rate  allowed  in  K.  B. 

Before  the  statute,  a  debt  for  interest  was  not 
provable  on  a  bill  of  exchange,  unless  such  in- 
terest was  expressed  in  the  body  of  the  bill.  In 
re  Burgess,  2  Moore,  745 ;  8  Taunt  660. 

No  interest  on  the  balance  of  a  stated  account 
was  provable  under  a  commission,  unless  by  ex- 
press contract    Ex  parte  Fumeaux,  2  Cox,2l9* 

If,  upon  the  sale  of  an  estate,  the  vendor  cove- 
nant that  on  payment  of  the  purchase-money  he 
will  grant,  sell,  &c,  and  the  vendee  covenant  to 
pay  the  purchase-money  on  or  before  a  day  cer- 
tain, or  whenever  a  good  title  should  be  tender- 
ed to  him;  and  it  is  agreed  that  the  vendee,  on 
or  before  the  day  named  for  payment,  may  re- 
quire the  purchase-money  to  remain  a  charge 
upon  the  premises,  so  that,  upon  the  completion 
of  the  conveyance  by '  the  vendor,  the  vendee 
should  execute  to  him  a  proper  mortgage,  for 
securing  the  purchase-money,  with  interest;  but 
if  the  interest  should  be  in  arrear  for  thirty  days, 
the  vendee  should  be  considered  as  a  tenant  to 
the  vendor,  from  the  date  thereof,  at  a  yearly 
rent,  with  power  to  the  vendor  to  distrain  as  for 
rent  reserved  by  lease,  to  the  end  that  the  in- 
terest and  costs  should  be  fully  satisfied;  and  the 
vendee  requires  the  purchase-money  to  remain  a 
charge,  and  he  is  let  into  possession,  and  receives 
the  rents;  and  the  vendee  becomes  bankrupt,  and 
half  a  year's  interest  being  in  arrear  for  more 


than  thirty  days,  the  vendor  distrains,  on  the 
tenants, and  the  assignees  satisfy  the  distress; 
and  the  vendee  obtains  his  certificate,  and  the 
vendor  brings  an  action  against  the  bankrupt,  to 
recover  interest  accrued  subsequent  to  the  cer- 
tificate ;  the  certificate  is  a  bar,  as  the  claim  for 
interest  was  provable.  Hope  v.  Booth,  1R& 
AdoL49& 

13.  Marriage  Contracts. 

What  a  provable  Debt.]— Owns  secured  under 
a  marriage  settlement  are  provable  under  a  com- 
mission of  bankruptcy,  so  far  as  they  arc  certain. 
Ex  parte  Mitford,  1  Bro.  C.  C.  398. 

A  voluntary  settlement  by  a  bankrupt,  thong-h 
void  against  his  creditor,  subsists  for  all  other 
purposes.    Ex  parte  Bell,  1  Glyn  &  J.  282. 

If  a  sum  on  bond  is  due  to  the  wife  of  a  trader, 
and  settled  in  trust  by  a  post  nuptial  settlement 
upon  the  wife,  the  settlement  is,  by  the  old  bank- 
rupt statute,  void  as  against  the  assignees,  under 
a  commission  against  the  husband.  WombweU 
v.  Lavor,  2  Sim.  360. 

A  covenant  in  a  marriage  settlement  to  transfer 
stock  into  the  names  of  the  trustees,  to  forbear 
giving  the  notice  during  the  life  of  the  covenantee, 
is  a  contingent  debt,  not  provable  under  his  bank- 
ruptcy, not  being  equivalent  to  or  superseding  the 
necessity  of  notice.  Ex  parte  Akoek,  1  Rose, 
323;  1  Ves.dtB.176. 

A  trader,  upon  his  marriage,  having  given  to 
trustees  a  bond  for  30002.  to  be  settled  upon  him- 
self for  life,  remainder  to  his  wife  and  children, 
the  trustees,  upon  his  bankruptcy,  are  entitled  to 
prove  for  the  whole  sum  secured,  and  to  retain 
the  dividends  during  the  life  of  the  bankrupt, 
until  the  whole  is  made  up.  Ex  parte  Turpi*, 
1  Mont  443;  1  Deac  &Chit  120. 

On  the  marriage  of  W.  Wn  then  in  good  cir- 
cumstances, he  gave  a  bond  to  trustees  for  40CKM^ 
conditioned  to  pay  them  2000/.  within  one  month 
after  demand,  and  for  payment  to  them,  in  the 
mean  time,  of  interest  upon  the  2000/.,  by  hal£ 
yearly  payments,  upon  such  trusts  as  were  con- 
tained in  an  indenture  of  settlement  By  the 
settlement,  it  was  provided  that  the  trustees 
should  not  call  in  or  demand  payment  of  the 
2000/.,  or  any  part  thereof,  during  the  life  of  W. 
W.  The  interest  of  the  2000/.  was  several  years 
in  arrear.  W.  W.  afterwards  became  bankrupt, 
never  having  consented  to  a  demand  upon  him 
for  the  2000/.:— Held,  that  the  2000/.  was  prov- 
able against  the  separate  estate  of  W.  W.  Ex 
parte  Elder,  2  Madd.  282. 

A  covenant  in  marriage  articles,  that,  in  case  the 
wife  should  survive  the  husband,  or  he  should 
leave  any  issue  bv  her,  his  heirs,  executor*,  and 
administrators  should  raise  500/.,  etc: — Held, 
upon  a  petition  by  the  trustees  to  be  admitted  bis 
creditors  under  a  commission  of  bankruptcy 
against  the  husband,  that  the  debt  was  conf" 
gent,  and  not  provable,  though  a  warrant  of 
torney  to  confess  judgment  had  been  gran 
previous  to  the  bankruptcy,  and  judgment  csk 

Itered  up.    Ex  parte  Jacob,  1  Eden,  174. 
Where  trustees  under  a  marriage 
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lend  the  wife's  money  to  the  husband  with  her 
consent,  and  the  husband  becomes  bankrupt,  they 
cannot,  on  behalf  of  the  wife,  prove  for  interest 
of  money,  but  only  for  the  principal ;  she  having 
been  supported  by  her  husband  since  the  mar- 
riage,  upon  the  principle  applicable  to  wife's  pin- 
money.    Ex  parte  Green,  2  Deac*  &  Chit  113. 

Semble,  otherwise  if  they  prove  to  save  them- 
selves from  the  consequences  of  their  own  act, 
her  consent  not  having  been  given.    Id. 

A  settlement  after  marriage  of  stock  standing  in 
the  name  of  the  wife,  the  husband  being  insolv- 
ent, and  soon  after  a  bankrupt,  was  set  aside  upon 
the  bill  of  the  assignees  after  the  death  of  the 
husband:  the  stock  did  not  survive,  but  was  de- 
creed to  the  assignees,  subject  to  a  provision  for 
the  widow.  Pringle  v.  Hodgson,  3  Ves.  jun.  617. 

Goods,  the  property  of  a  widow  and  children, 
were,  upon  her  second  marriage,  assigned  to  trus- 
tees, in  trust  to  suffer  the  husband  to  enjoy  them, 
on  condition  that  he  should  pay  to  the  trustees, 
for  the  fee  of  the  children,  800/.  by  yearly  instal- 
ments of  100/.  from  July,  1789:  he  continued  in 
possession  of  them  till  1797,  having  paid  only 
250/L;  the  day  before  his  bankruptcy  the  trustees 
repossessed  themselves  of  the  goods : — Held,  that 
this  was  fraudulent,  as  against  creditors,  and  that 
the  assignee  of  the  bankrupt  was  entitled  to  the 
goods,  under  the  21  Jac  1,  c  19.  Darby  v.  Smithy 
8  T.  R.  82.  And  see  Jarman  v.  Wooktton,  3  T. 
R.  618:  &  P.  HaeeUnUm  v.  Gt//,  3  T.  R. 620,  n. 

Where,  by  a  marriage  settlement,  the  trustees 
covenanted  to  permit  the  husband  to  receive, 
during  his  life,  the  dividends  arising  from  bank 
■took  vested  in  their  names;  if  the  husband  be- 
come bankrupt,  and  the  trustees  authorize  a  third 
person  to  receive  the  dividends,  and  pay  them 
over  to  the  bankrupt's  wife,  they  are  liable  to 
his  assignee  in  an  action  for  money  had  and  re- 
ceived.   Alien  v.  hnpeU,  2  Moore,  240. 

By  marriage  settlement,  S.  covenanted  to 
cause  40001.  to  be  paid  to  his  wife's  trustees 
within  twelve  months  after  his  own  decease,  in 
trust  to  pay  her  the  interest  for  her  life  in  case 
■he  survived  him,  and  afterwards  the  principal  to 
their  children ;  but,  if  they  had  no  children,  to  the 
frurvivor  of  them,  S.  and  his  wife,  his  or  her  ex- 
ecutors or  administrators: — Held,  that  this  was 
a  debt  on  a  contingency,  provable  under  a  com- 
mission against  S.  within  the  meaning  of  the 
statute  6  Geo.  4,  c.  16,  s.  56,  and  that  the  valua- 
tion should  be  the  present  worth  of  4000/.  paya- 
ble twelve  months  after  the  death  of  the  bank- 
rupt Ex  parte  Tindal,  1M.&  Scott,  607 ;  8 
Ring.  402;  1  Mont  462;  1  Mont  &  Mac.  415; 
1  Dcac  6l  Chit  291. 

Upon  a  contract  by  a  trader  to  pay,  when  re- 
quired, to  the  trustees  of  his  marriage  settle- 
ment, a  sum,  the  interest  to  himself  for  life  or 
till  his  bankruptcy,  and  then  to  his  wife,  and 
having  received  upon  the  marriage  150/.  from 
the  wife,  and  after  payment  has  been  requested 
by  the  trustee  he  becomes  bankrupt,  without 
having  made  any  payment,  the  whole  debt  is 
provable,  and  the  dividend  applicable  first  to 
raise  the  150/.,  the  interest  of  which  to  be  applied 
to  the  wife;  and,  after  J50Z.  be  raised,  the  inte- 


rest on  any  further  sum  to  be  paid  to  the  assig- 
nees for  the  life  of  the  bankrupt,  and  afterwards 
according  to  the  trusts  of  the  settlement  Ex 
parte  Skate,  I  Mont  &  Bligh,  385. 

Under  a  marriage  settlement,  the  personal  es- 
tate of  the  wife  was  vested  in  trustees,  upon  trust 
to  assign  1000/.  stock  to  the  husband,  and  in  case 
the  wife  should  die  during  the  life  of  the  hus- 
band without  issue,  to  transfer  one  moiety  of  the 
remainder  to  the  husband,  and  the  other  to  the 
nearest  and  next  of  kin  to  the  wife  in  equal 
shares,  and  the  husband  covenanted  that  if  the 
wife  should  die  in  his  life-time  without  leaving 
issue  to  survive  her  thirty  days,  he  would  within 
three  months  after  her  decease  transfer  500/. 
stock  to  the  trustees,  for  the  sole  use  and  pro- 
perty of  her  nearest  and  next  of  kin.  On  the 
death  of  the  wife  without  issue  during  her  hus- 
band's life,  her  brother  was  declared  entitled  to  a 
moiety  of  the  trust  fund  in  exclusion  of  the 
nephewB  and  nieces;  and  the  husband  having 
become  bankrupt  before  the  death  of  the  wife, 
his  assignees  are  entitled  to  his  moiety  of  the 
trust  fund  without  deduction  of  the  sum  due  by 
virtue  of  his  covenant,  which  did  not  create  a 
debt  provable  under  his  commission.  Brandon 
v.  Brandon,  3  Swans,  312 ;  2  Wils.  C.  C.  14. 

Though  a  bond  by  a  husband  to  pay  a  sum 
in  the  event  of  his  bankruptcy  or  insolvency  to 
trustees  for  the  purpose  of  settlement,  cannot 
stand  against  the  creditors,  the  property  of  the 
wife  may  be  limited  to  the  husband  until  he  be- 
comes bankrupt,  &c,  and  from  that  event  for  hit 
wife  and  children ;  and,  where  in  articles  for  such 
a  settlement,  the  husband  covenanted  to  give  a 
bond  for  5000/.  upon  the  same  trusts,  and  had 
received  all  her  fortune  without  making  any  set- 
tlement, proof  was  admitted  under  his  bank- 
ruptcy, not  only  for  the  amount  of  her  property 
agreed  to  be  settled,  but  the  5000/^  or  so  much 
as  the  value  of  the  property  of  the  wife  would 
extend  to  beyond  the  sum  agreed  to  be  settled. 
Ex  parte  Jamee,  8  Ves.  jun.  353. 

A  settlement,  previous  to  marriage,  of  money, 
the  property,  of  the  wife,  upon  the  event  of  the 
husband's  bankruptcy,  is  valid ;  and  part  being 
lent  to  the  husband  upon  his  bond  under  a  power 
for  thatpurpose,  was  proved  under  the  commis- 
sion.   Ex  parte  Hinton,  14  Ves.  jun.  598. 

If,  in  a  marriage  settlement,  the  bankruptcy 
of  the  husband  be  made  the  event  upon  which  the 
sum  agreed  to  be  settled  upon  him  shall  become 
payable  to  the  trustees,  the  proof  of  the  tiustees 
under  his  commission  will  be  limited  to  the 
amount  of  the  wife's  fortune  which  he  has  re- 
ceived. Ex  parte  Young,  Buck,  179 ;  3  Madd. 
124. 

By  settlement  previous  to  the  marriage  of  the 
bankrupt,  6000/.  stock,  3000/.  of  which  was  the 
fortune  of  the  wife,  was  assigned  to  trustees  in 
trust,  to  pay  the  dividends  thereof  to  the  bank- 
rupt for  lire,  or  until  he  should  become  bank- 
rupt, and  from  and  after  his  decease,  or  from  the 
time  of  his  becoming  bankrupt,  if  the  wife 
should  be  then  alive,  to  pay  the  same  to  her  for 
her  support,  and  on  her  receipt,  notwithstanding 
her  coverture,  the  same,  after  the  death  of  the 
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bankrupt,  to  be  in  the  nature  of  her  jointure  and 
in  bar  of  dower ;  and  the  trustees  were  thereby 
directed  to  stand  possessed  of  a  bond  for  20001 
given  by  the  bankrupt  to  the  trustees  in  trust  if 
there  should  be  no  issue  of  the  marriage,  or  being 
such,  all  should  die  in  the  life-time  ot  the  bank- 
rupt as  therein  mentioned :  after  the  death  of  the 
bankrupt,  if  the  wife  should  survive,  to  raise  the 
sum  of  20002^  and  pay  the  interest  thereof  to 
the  wife  for  life  by  way  of  increase  to  the  provi- 
sion thereinbefore  made  for  her  in  the  nature  of 
jointure,  in  the  events  thereinbefore  mentioned ; 
and  in  case  of  issue  of  the  marriage  living  at  the 
death  of  the  bankrupt,  the  bond  was  to  oe  deli- 
vered up  to  be  cancelled : — Held,  the  wife  living 
and  no  issue,  that  the  bond  was  not  provable. 
Ex  parte  Taaffe,  1  Glyn  &  J.  110. 

Sufficiency  of  Contract,]— A  debt  in  considera- 
tion of  marriage  is  not  provable  without  a  me- 
morandum in  writing.  Ex  parte  Barter,  1  Mont 
135. 

A  debt  on  letters  in  the  nature  of  a  marriage 
settlement  is  provable.  Ex  parte  SUger,  1 
Mont  100. 

Proof  was  allowed  by  the  widow  of  a  bankrupt 
under  an  eiiraffement  by  the  settlement  to  settle 
money  which  he  falsely  represented  himself  to 
possess.    Ex  parte  Gardener,  11  Ves.  jun.  40. 

A  trader,  before  marriage,  agrees  by  parol  to 
settle  all  his  stock  on  his  intended  wife,  which 
stock  it  appeared  afterwards  amounted  then  to 
4502.  3  per  cents^  but  in  the  marriage  articles  it 
was  stated  to  be  3402.  stock ;  and  the  deed  exe- 
cuted after  marriage  settled  the  same  sum ;  this 
mistake  (proved  and  accounted  for  by  the  witness 
who  prepared  the  deed  and  the  bankrupt)  was 
admitted  and  agreed  by  the  bankrupt,  after  his 
bankruptcy  and  absconding,  to  be  rectified  by 
the  alteration  of  the  sum  as  it  stood  in  the  articles 
and  the  deed  from  3402.  to  4502.  stock;  which 
was  accordingly  done,  and  the  instrument  re-exe- 
cuted, with  the  consent  of  the  bankrupt  and  his 
wife,  and  the  trustees ;  and  the  old  stock  having 
been  spld  out  by  the  bankrupt  before  his  bank- 
ruptcy* and  the  amount  paid  into  the  hands  of 
the  trustees  before  such  alteration,  who,  before 
the  bankruptcy  purchased  other  stock  with  the 
money : — Held,  that,  however  such  an  alteration 
might  avoid  the  instrument,  if  done  with  the  con- 
sent of  the  parties  interested,  yet  inasmuch  as 
one  of  the  parties  (the  female  covert,  to  whom 
no  fraud  was  imputed,)  was  incapable,  by  such 
consent,  of  exonerating  the  trustees,  the  trustees 
who  had  received  such  money  under  the  instru- 
ment when  it  existed  in  a  valid  form,  held  it 
subject  to  the  purposes  of  the  trust,  and  not  for 
the  benefit  of  the  bankrupt's  estate ;  and  that 
the  assignees  could  not  recover  in  assumpsit  from 
the  trustees  the  value  of  the  stock  originally 
included  in  the  marriage  articles  and  deed,  but 
only  the  surplus,  which  they  were  entitled  to  re- 
cover at  law  under  the  circumstances.  Shaw  v. 
Jakeman,  4  East,  301 ;  1  Smith,  14.  And  see 
Montefiori  v.  Montefiori,  1  W.  Black.  363. 

An  agreement  on  marriage  by  the  husband  as 
speedily  as  may  be  to  settle  402.  a  year  upon  his 


wife,  to  be  paid  upon  his  decease ;  a  fum  of  mo- 
ney to  be  invested  in  stock  for  the  purpose  of 
raising  that  annual  sum ;  the  dividends  for  the 
husband  for  life ;  the  capital  for  the  issue,  &C4 
under  the  husband's  bankruptcy,  proof  was  al- 
lowed by  the  wife  and  children  for  8002^  amount- 
ing to  a  covenant  to  pay  that  sum  upon  the  mar- 
riage and  upon  the  principle  of  arrears  of  on  an- 
nuity due  before  the  bankruptcy.  Ex  parte 
Granger,  10  Ves.  jun.  349. 

14  Overseers* 

A  specific  sum  of  money  received  by  an  over- 
seer of  the  poor,  is  not  such  a  debt  as  can  be 
proved  under  a  commission  against  him,  before 
his  accounts  are  delivered  in*  Rex  y.Eggintost, 
1  T.  R.  369. 

Proof  under  a  commission  of  bankruptcy 
against  an  overseer  of  the  poor,  in  respect  of 
money  in  his  hands  at  the  time  of  his  bankrupt- 
cy, before  the  period  of  accounting.    Ex  parte 
Leigh,  6  Ves.  jun.  811. 

An  overseer  who  has  been  committed  for  not 
delivering  his  account,  and  paying  over  the  ba- 
lance due,  may  be  discharged  out  of  custody,  if 
he  has  become  bankrupt  and  obtained  his  certi- 
ficate, although  he  became  so  before  the  expira- 
tion of  the  year  for  which  he  acted.  Rex  ▼. 
Tucker,  2  Chit  286;  5  M.  &  &  508. 

15.  Rent. 

Bv  6  Geo.  4,  c  16,  s.  74,  no  distress  for  res* 
made  and  levied  before  an  act  of  bankruptcy  uipsm 
the  good*  of  the  bankrupt,  whether  before  or  after 
the  tesuing  of  the  commission,  shall  be  amUmble 
for  more  than  one  year's  rent  accrued  prior  to  too 
date  of  the  commission;  but  the  landlord  unmet 
come  in  as  a  creditor  for  the  overplus. 

By  s.  75,  if  the  assignees  accept  the  benkru*pCs 
leases,  he  shall  not  be  liable  to  pay  any  rent  ac- 
cruing after  the  date  of  the  commission  ;  emet  if 
they  decline,  he  is  not  liable  if  he  deliver  up  the 
lease  to  the  lessor  within  fourteen  days  after  he 
shall  have  had  notice  of  their  having  itcHmeeL 

Before  the  statute,  it  was  held  that  a  certificate 
discharges  a  bankrupt  from  an  action  of  debt  en 
the  reddendum  in  a  lease,  whether  the  rent  ac- 
crued due  before  or  after  the  bankruptcy.  Wad- 
ham  v.  Marlowe,  2 Chit  600;  4  Dougt  54;  1  H. 
Black.  437,  n.;  1  T.  R.  91.  And  see  Gilt  y.  Scri- 
vens,  7  T.  R.  27. 

But  that  the  bankruptcy  of  the  defendant  ooold 
not  be  pleaded  in  bar  of  an  action  of  covenant  for 
rent  Mi22»  v.  ;i«rio2, 1  H.Black.433;4T.R.94L 

A  petition  by  the  lessor  of  a  bankrupt  leseau  Jbr 
payment  of  rent'  due  after  the  bankruptcy,  and 
for  a  compensation  for  hay  and  straw  soul  and 
carried  off  the  premises  by  the  assignees,  wee 
dismissed  on  the  ground  that  the  court  had  not 
jurisdiction  except  in  cases  under  the  statute  49 
Geo.  3,  c  12,  s.  19,  or  where  the  petition  made 
out  a  case  for  an  injunction.  Ex  parte  Wei  ami, 
Buck,  326. 

A  landlord  may  distrain  for  rent  after  en  net 
of  bankruptcy;  therefore,  money  paid  to  him  bv 
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a  bankrupt  tenant  to  avoid  a  threatened  distress, 
is  a  protected  payment;  and  the  money  cannot 
be  recovered  back  by  the  assignees.  Stevenson 
v.  Wood,  5  Esp.  200— EllenboroOgh.  And  tee 
Manor  v.  Creome,  8  Moore,  171;  2  Bing.  261. 

If  goods  are  distrained  for  rent,  and  replevied 
by  the  tenant,  and  afterwards  (the  tenant  becom- 
ing a  bankrupt)  they  are  sold  by  the  assignees, 
the  landlord  succeeding  in  the  action  of  replevin, 
and  obtaining  a  retorno  habendo,  cannot  recover 
the  amount  of  the  rent  against  the  assignees  in 
an  action  for  money  had  and  received.  BaddyU 
v.  Jones,  4  DougL  52. 

The  assignees  of  a  bankrupt  having  entered 
into  the  possession  of  land  in  the  middle  of  a 
quarter,  which  the  bankrupt  had  agreed  to  take 
upon  a  building  lease,  upon  the  terms  of  paying 
the  rent  half  yearly: — Held,  that  an  action  for 
use  and  occupation  would  lie  against  them  for 
the  whole  year,  though  they  had  not  occupied 
during  all  the  time.  Gibson  v.  Courthorpe,  1  D. 
&R.205. 

When  a  bankrupt  holds  under  a  lease,  render- 
ing rent,  the  assignees  are  not  liable  for  rent  be- 
coming due  after  the  bankruptcy,  if  they  have 
never  taken  possession  of  the  premises  occupied 
by  the  bankrupt  Bourdillon  v.  DaUon,  1  Esp. 
933 ;  Peake,  238— Kenyan. 

Assignees  may  assign  a  lease,  of  which  the 
bankrupt  was  lessee,  to  an  insolvent  person,  to 
exonerate  themselves  from  future  claims  for  rent 
Onslow  v.  Carrie,  2  Madd.  330. 

Covenant  for  rent  Flea,  that,  before  the  rent 
became  due,  the  defendants,  by  deed,  assigned 
all  their  interest  in  the  demised  premises  to  A. 
R,  subject  to  the  payment  of  the  rent,  and  per- 
formance of  the  covenants  contained  in  the  lease; 
and  that  A-  B.,  by  the  assignment,  covenanted 
to  pay  the  rent,  and  perform  the  covenants  con- 
tained  in  the  lease;  that  the  defendants  delivered 
the  lease  to  him,  and  he  accepted  the  same,  and 
entered  on  the  premises  by  virtue  of  the  assign- 
ment: the  plea  then  stated,  that  A.  B.  became 
bankrupt,  and  that  the  arrears  of  rent  accrued 
after  the  date  of  the  commission ;  that  the  assig- 
nee of  his  estate  declined  the  lease,  and  that  the 
bankrupt,  within  fourteen  days  after  notice  of  that 
Act,  delivered  up  such  lease  to  the  plaintiffs,  de- 
visees of  the  reversion : — Held,  upon  demurrer, 
thai  the  plea  was  bad,  inasmuch  as  the  statute  6 
Geo.  4,  c  16,  s.  75,  did  not  put  an  end  to  the 
but  merely  discharged  the  bankrupt  from 

ly  subsequent  payment  of  the  rent  or  observ- 
of  the  covenants.  Manning  v.  Flight,  3  B. 
&  AdoL  211. 

Assignees  assigning  the  bankrupt's  lease,  are 
not  entitled  to  a  covenant  of  indemnity,  either 
for  themselves  or  the  bankrupt,  against  the  co- 
venants with  the  lessor.  WUfctnt  v.  Fry,  2  Rose, 
371.  

16.  Stock  Contracts. 

A  bond  upon  a  loan  of  stock  to  secure  a  re- 
txansfer  and  dividends  in  the  mean  time,  is 
provable.    Ex  part*  Day,  7  Yes,  jun.  301. 


(  The  sum  to  be  proved  is  the  amount  of  ar- 
rears, and  the  value  of  the  stock.    Id, 

The  value  calculated  according  to  the  price  at 
the  date  of  the  commission,  if  the  condition  be 
to  replace  generally.    Id, 

Or  if  a  time  be  fixed,  according  to  the  price 
at  that  time.    Id, 

No  proof  under  a  bond  to  replace  stock  and 
pay  the  dividends,  unless  forfeited,  either  as  to 
the  capital  or  dividends,  before  the  bankruptcy. 
Ex  parts  King,  8  Ves.  jun.  334 

Upon  an  agreement  to  replace  stock  upon  de- 
mand, if  demand  be  made  before  the  bankruptcy, 
the  price  may  be  proved.  Ex  parte  Mare,  8  Yes. 
jun.  337. 

But  if  A.  lend  stock  to  3-,  to  be  replaced  as 
stock,  without  naming  any  particular  day,  and  B. 
become  a  bankrupt  before  any  request  by  A.  to 
replace  the  stock,  A.  cannot  come  in  under  B.'s 
commission.    Utterson  v.  Vernon,  4  T.  R.  570. 

Upon  a  loan  upon  a  parol  engagement  to  give 
security  to  replace  stock  by  a  given  day,  the 
positive  contract  failing  by  an  intervening  bank- 
ruptcy, proof  may  be  made  in  respect  of  the 
contract  implied  by  law  from  the  loan.  Exports 
Coming,  9  Yes.  jun.  115. 

A  bankrupt,  before  his  bankruptcy,  on  a  loan 
of  stock  gave  a  bond  to  re-transfer  the  principal 
within  three  years,  and  pay  the  amount  of  the 
dividends  in  the  mean  time,  and  also  agreed  to 
convey  a  real  estate  as  a  security.  No  re-trans- 
fer made,  nor  any  dividends  paid : — Held,  that, 
on  his  bankruptcy,  the  security  should  be  sold, 
the  dividends  paid  out  of  the  produce,  and  that 
stock  should  be  purchased;  and,  if  not  sufficient 
to  re-purchase  the  whole  principal  stock,  that 
proof  should  be  made  under  the  separate  estate 
for  the  remainder ;  and  that  the  assignees  were 
not  entitled  to  have  three  years  to  re-transfer  the 
stock.  Ex  parte  Fisher,  3  Madd.  159 ;  Buck,  188. 

17.  Proof  by  Sureties, 

(a)  Statute. 

By  6  Geo.  4,  c  16,  s.  52,  sureties,  or  persona 
liable  for  debts  of  the  bankrupt,  or  bail  for  the 
bankrupt  either  to  the  sheriff  or  to  the  action,  if 
they  have  paid  the  debt,  or  any  part  thereof  in  dis- 
charge of  the  whole  {although  after  the  commission 
issued),  if  the  creditor  shall  have  proved,  shall  be 
entitled  to  stand  in  the  place  of  such  creditor  as  to 
the  dividends,  and  all  other  rights  under  the  com- 
mission;  or  if  the  creditor  shall  not  have  proved, 
shall  be  entitled  to  prove  the  demand  in  respect 
of  such  payment  as  a  debt,  not  disturbing  former 
dividends ;  and  may  receive  dividends  with  the 
other  creditors,  although  they  may  have  become 
surety,  liable,  or  bail,  after  an  act  of  bankruptcy, 
provided  they  had  no  notice  of  it. 

A  surety  for  a  bankrupt  is  not  discharged  by 
the  creditor's  signing  the  bankrupt's  certificate, 
even  after  notice  from  the  surety  not  to  do  so. 
Bretons  v.  Carr,  7  Bing.  508;  5  M.  &  P.  497. 

(o)  Who  are  Sureties. 
The  49  Geo.  3,  c  121,  s.  8,  contained  a  similar 


336 


Proof  of  Debt*. 


[BANKRUPT] 


Proof  of  Debt*. 


enactment;  under  that  statute  it  has  been  held, 
that  the  words  w  penon  liable"  will  comprehend 
all  persons  rendering  themselves  responsible  for 
the  debt  of  another ;  or  an  acceptor  of  a  bill  for 
the  accommodation  of  the  drawer.  Ex  parte 
Yongty  2  Rose,  40;  3  Yes.  &  B.  31. 

The  drawer  of  a  bill,  though  not  strictly  a 
surety  for  the  acceptor,  who  is  generally  prima- 
rily liable,  may  be  in  the  nature  of  a  surety;  but 
the  drawer,  it  first  liable  by  the  real  nature  of 
the  transaction,  with  reference  to  the  distinction 
whether  the  acceptor  had  effects  or  not,  is  liable 
to  have  relief  as  a  u  person  liable"  within  the 
stat  49  Geo.  3,  c.  121,  s.  8.    Id. 

The  drawer  of  a  bill  payable  to  his  own  order, 
but  drawn  by  him  for  the  accommodation  of  the 
first  indorsee,  is  not  **  surety  for  or  liable  for  the 
debt"  of  that  indorsee,  within  49  Geo.  3,  c  21,  s. 
8.    Mayer  v.  MeaJdn,  Gow,  183 — Holroyd. 

The  acceptor  of  an  accommodation  bill  is  a 
surety  within  the  49  Geo.  3,  c.  121,  s.  8,  and 
must  prove  his  debt  under  a  commission  against 
the  drawers.  Van  Sandau  v.  Corebie^  2  Moore, 
602;  3R&A.13;  1  Chit  16. 

The  certificate  is  a  bar,  not  only  to  any  action 
at  the  suit  of  the  surety  for  the  recovery  of  the 
money  paid  in  discharge  of  the  original  debt,  but 
to  any  action  for  the  consequential  damage  ac- 
cruing from  the  non-payment  by  the  bankrupt  of 
such  debt  when  due :  therefore,  where  the  accep- 
tor of  an  accommodation  bill  brought  an  action 
against  the  drawer  after  he  had  become  bankrupt 
and  obtained  his  certificate,  for  not  providing  him 
with  funds,  whereby  he  had  incurred  the  costs  of 
an  action,  and  been  obliged  to  sell  an  estate  in 
order  to  raise  money  to  pay  the  bills: — Held, 
that  the  certificate  was  a  good  bar  to  the  action. 
Id. 

The  plaintiff  having  accepted  a  bill  payable  at 
a  future  day  for  the  accommodation  of  the  de- 
fendant, the  latter  afterwards,  and  before  the  bill 
became  due,  committed  an  act  of  bankruptcy, 
followed  by  a  commission,  which  was  afterwards 
superseded,  and  time  was  given  to  the  bankrupt 
by  his  creditors ;  and  the  plaintiff  thereupon  ac- 
cepted another  bill  for  the  same  debt,  with  the 
addition  of  the  interest  and  stamp : — Held,  that 
this  was  a  continuation  of  the  same  suretyship, 
by  the  plaintiff  for  the  defendant,  which  existed 
before  the  act  of  bankruptcy  and  the  first  com- 
mission :  and  a  second  effect aal  commission  hav- 
ing afterwards  issued  upon  the  same  act  of  bank- 
ruptcy, before  the  plaintiff's  second  acceptance 
became  due,  which  was  paid  when  due : — Held, 
that  the  amount  was  provable  as  a  debt  under 
such  commission,  by  virtue  of  the  stat  49  Geo. 
3,  c  121,  s.  8.  Stedman  v.  Marlinnant,  13  East, 
427.    And  see  &  C.  12  East,  664 ;  1  Rose,  106. 

An  in  consideration  of  11. 10s.  Id.  received  of 
R\,  undertook,  in  writing,  to  make  himself  liable 
for  the  due  payment  of  a  note  upon  which  H.  was 
then  indebted  to  R,  and  R  thereupon  consented 
to  furnish  H.  with  more  goods;  and  then  A., 
before  the  note  was  due,  became  bankrupt : — 
Held,  that  A.'s  undertaking  was  intended  as  a 
collateral  engagement  only,  in  case  H.  should 


not  pay  the  note  when  doe ;  consequently,  as  it 
rested  on  a  contingency  whether  it  weald  ever 
become  a  debt  or  not,  it  could  not  be  proved  as 
such  under  A.'s  commission.  Ex  parte  Adntyf 
Cowp.  460. 

A  hill,  after  proof  under  a  commission  against 
the  acceptor,  was  paid  by  the  drawer,  who,  after 
a  dividend,  having  arrested  the  bankrupt  for  the 
balance,  and  being  also  a  surety  for  him  on  an- 
other bill,  he  was  ordered  to  discharge  him,  and 
restrained  from  lodging  any  detainer  under  the 
stat  49  Geo.  3,  c.  121,  ss.  8  &  14  Ex  parte 
Lobbon,  17  Ves.  jun.  334;  1  Rose,  219. 

Under  the  6  Geo.  4,  c.  16,  s.  52,  it  has  been 
held  that  an  accommodation  indorser  is  a  person 
liable  to  pay  the  bill  for  the  party  accommodated; 
against  whom,  therefore,  if  he  become  bankrupt, 
such  indorser,  though  not  called  on  to  pay  the 
bill  till  after  the  bankruptcy,  may  prove  the 
amount  Baeeett  v.  Dodgin,  9  Bing.  653;  2  M. 
&  Scott,  777. 

Where  the  plaintiff,  who  was  surety  for  the 
defendant  for  the  payment  of  an  annual  rent, 
sued  the  defendant  for  money  paid,  and  stated  in 
the  replication  that  he  had  paid  it  for  rent  doe  by 
the  defendant  after  the  bankruptcy: — Held,  that 
he  could  recover,  as  he  was  not  a  surety  within 
that  statute.  M'Domgal  v.  Pafcm,  2  Moore,  644 ; 
8  Taunt  580. 

A  surety  by  bond  for  general  advances,  under  a 
limited  penalty,  paying  that  sum,  is  entitled  to  a 
proportion  of  the  dividends  under  the  proof  by 
the  creditor  to  a  greater  amount  under  the  bank- 
ruptcy of  the  principal  debtor.  Ex  parte  Ruek- 
forth,  10  Ves.  jun.  409. 

A  surety  in  a  bond  may  compel  the  creditor  to 
prove  under  the  bankruptcy  of  the  principal 
debtor ;  and  the  creditor  will  be  a  trustee  of  the 
dividends  for  the  surety,  paying  the  whole.     LL 

A  covenant  in  an  indenture  made  between  A. 
and  R,  (assigning  to  A.  4350&,  payable  under  ar- 
ticles of  agreement  by  J.  S.  to  R  by  instalments,) 
that,  in  case  the  said  sum,  or  any  instalment 
thereof,  should  not  be  paid  to  A.  at  the  times  and 
in  the  manner  provided  for  by  the  article*,  B. 
would,  upon  demand,  pay  to  A.  the  said  sum,  or 
so  much  thereof  as  should  not  be  paid  at  the 
times,  6lc~,  was  held  not  to  be  a  matter  provable 
under  the  commission  either  by  s.  9  or  s.  17  of 
49  Geo,  3V  c  121.  Hoffham  v.  Foudrimier,  5  M. 
&&21. 

Where  A.,  R,  and  C.  entered  into  a  bond  to  the 
king,  the  condition  of  which  was,  that  A-,  as  sub- 
distributor of  stamps,  should  truly  account  for  aB 
stamped  vellum  which  he  should  receive,  and 
should  pay  to  the  commissioners  the  duties  pay- 
able  for  the  same;  and  also  the  price  of  such 
vellum,  together  with  all  monies  which  he  should 
receive  on  account  of  the  duties  on  personal  le- 
gacies and  stage-coaches;  and  A.,  being  indebted 
to  the  king  in  a  certain  sum,  became  bankrupt, 
and  afterwards  obtained  his  certificate;  and  a 
scire  facias  having  afterwards  issued  on  the  bond, 
R,  one  of  the  sureties,  paid  a  sum  of  money  to 
compromise  the  suit,  and  a  certain  other  sum  in 
defending  the  same : — Held,  in  an  action  brought 
by  the  surety  to  recover  these  sums  from  the 
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bankrupt,  that  R  was  a  person  M  surety  lor,  or 
liable  for  a  debt"  of  tho  bankrupt,  within  the 
meaning  of  the  49  Geo.  3.  c.  121,  s.  8,  and  con- 
sequently that  the  latter  was  protected  by  hie 
certificate,  and  that  the  general  plea  of  bank- 
ruptcy waa  well  pleaded.  Westcott  v.  Hodge*,  5 
R  Sl  A.  12. 

Where  A.  became  surety  for  B.  for  a  debt  due 
to  G,  and,  after  a  commission  of  bankruptcy 
issued  against  R,  paid  part  of  the  debt  to  C,  and 
obtained  from  him  an  indemnity  against  personal 
liability  for  the  remainder,  the  whole  of  the  debt 
ha?ing  been  proved  under  the  commission  by  C. : 
— Held,  that  A.  might  maintain  an  action  of  in- 
debitatas  assumpsit  against  B.  for  the  money  so 
paid,  as  having  been  paid  to  his  use,  notwith- 
standing the  statute  49  Geo.  3.  c  121,  ft.  8. 
Soutten  v.  Soutten,  1  D.  Sl  R  521 ;  5  R  Sl  A. 
652. 

Where  A.  wrote  orders  to  R  for  the  delivery 
of  goods  toC,  which  were  accordingly  delivered 
to  the  latter  upon  the  credit  of  the  former;  and 
the  usual  credit  of  the  trade  was  four  months,  and 
the  bilk  of  parcels  were  made  out  in  the  name  of 
C,  and  the  period  of  credit  was  enlarged  from 
time  to  time  without  the  knowledge  of  A.;  and, 
C  becoming  bankrupt,  R  proved  the  amount  of 
the  goods  under  the  commission,  which  exceeded 
more  than  two-fifths  of  C's  debts,  and  signed  his 
certificate  without  any  communication  with  A^ 
who  at  the  time  of  the  bankruptcy  was  abroad, 
and  did  not  return  to  this  country  till  eight 
years  afterwards:— Held,  that  A.  was  still  liable 
as  ■arety  for  C.  to  R  Longdate  v.  Parry,  2  D. 
&R.337. 

A  surety  is  within  the  meaning  of  the  statute 
7  Geo.  1,  c  31 ;  therefore,  a  plaintiff  to  whom  he 
was  bound  must  prove  the  debt  under  a  commis- 
sion against  the  surety;  and  a  fieri  facias,  which 
had  been  issued, was  set  aside.  Brocket*. Lloyd, 
1  T.  R.  17. 

A.  Sl  Co.  guaranteed  to  B.  Sl  Co.  payment  for 
any  goods  which  they  might  Bupply  to  C.  within 
a  certain  period,  at  a  credit  of  two  and  two 
months.  C.  becomes  indebted  to  R  Sl  Ce.  for 
goods,  and  gives  them  three  bills  of  exchange  in 
payment,  indorsed  by  A.  Sl  Co^  who  shortly 
afterwards  became  bankrupts :  one  of  these  bills 
^ras  dishonoured  before,  and  the  other  two  bills 
after  their  bankruptcy.  C.  was  likewise  indebted 
to  B.  Sl  Co,  before  the  bankruptcy  of  A.  Sl  Co^ 
aor  some  goods,  for  which  they  had  a  right  only 
to  call  on  C.  to  give  them  a  bill  at  two  months 
at  the  time  of  A.  Sl  Co.*s  commission: — Held, 
that  in  an  action  brought  upon  the  guarantie 
agwinst  A.  Sl  Co,  their  certificate  was  a  good 
defence,  by  virtue  of  the  statute  49  Geo.  3,  c. 
12i;  s.  9.    QaskeU  v.  Lindsay,  Holt,  212— Le 


(c)  Bail 

Bail  above  were  not  sureties  within  the  statute 
49  Geo,  3,  c.  121.  Newinpon  v.  Bseys,  4  R  Sl 
A.  493:  S.  P.  ibises  v.  MM,  2  Marsh.  192;  6 
Taunt.  329;  2  Rose,  455. 

Bail  could  not  prove  as  a  creditor  under  a  com- 


mission till  he  had  actually  paid  the  debt;  and,  if 
the  act  of  bankruptcy  were  prior  to  the  bail's 
paying  the  debt,  he  could  not  prove  it  under  the 
commission  at  alL  Goddard  v.  Vanderheyden,  3 
Wils.  262;  2  W.  Black.  794;  2  B.  Sl  P.  8,  n. 

But  bail  are  within  the  etatute  6  Geo.  4,  c  16, 
s.  52,  whether  they  are  bail  to  the  sheriff  or  to  the 
action, 

(d)  Surety  must  have  satisfied  Debt. 

If  a  surety  do  not  pay  the  debt  of  the  princi- 
pal till  after  his  bankruptcy,  though  called  upon 
and  liable  to  pay  it  before,  the  debt  cannot  be 
proved  under  the  commission.  Paul  v.  Jones, 
1  T.  R  599. 

So,  a  surety  in  a  bond  who  pays  the  debt  after 
a  commission  of  bankruptcy  issued  against  his 
principal,  is  not  barred  by  the  certificate,  though 
the  penalty  of  the  bond  was  forfeited  before. 
Taylor  v.  Mills,  Cowp.  525. 

Where  one  of  two  assignees  of  a  lease  gave  a 
bond  to  the  lessee,  by  whom  the  assignment  was 
made,  conditioned  for  the  payment  of  the  rent  to 
the  lessor,  and  the  performance  of  the  other  cove- 
nants in  the  lease,  and  for  indemnifying  the  lessee 
against  the  non-performance  of  the  covenants, 
both  the  assignees  of  the  lease  having  become 
bankrupt,  and  the  bond  having  been  forfeited 
before  the  bankruptcy: — Held,  that  the  lessee 
could  not  prove  for  the  damages  which  had  ac- 
crued previous  to  the  bankruptcy,  not  having 
paid  them  to  the  lessor.  Taylor  v.  Young  (in 
error),  3  R  Sl  A.  521 ;  2  Moore,  326;  8  Taunt 
315. 

If  A.  be  bound  with  R  as  a  surety  for  the 
payment  of  a  sum  certain,  and  take  an  absolute 
bond  from  R  payable  the  day  before  the  original 
bond  wiU  become  due,  and  B.  becomes  a  bank- 
rupt before  the  day  of  payment,  A.  may  prove 
this  debt  under  the  commission,  and  R's  certifi- 
cate will  be  a  bar  to  an  action  by  A.  on  the  coun- 
ter bond,  though  A.  does  not  pay  the  original 
bond  till  after  R  has  committed  an  act  of  bank- 
ruptcy. Martin  v.  Court,  2  T.  R  640.  And  see 
Toussaint  y.  Martinnant,  2  T.  R.  100. 

X.  became  bound  as  a  surety  in  a  bond  with 
Y.  to  A.  on  the  10th  of  August,  1778,  condi- 
tioned for  payment  in  six  months;  on  the  1st  of 
March,  1780,  he  became  bound  with  Y.  to  B. 
conditioned  for  payment  in  six  months ;  on  the 
4th  of  March,  1780,  Y.  became  bound  to  X.also  in 
a  bond  conditioned  for  payment  of  the  two  for- 
mer bonds,  and  likewise  to  indemnify  X.  against 
those  two  bonds :  the  money  secured  by  the  se- 
cond bond  not  being  paid  on  the  day  when  it 
became  due,  it  was  held  that  the  last  bond  was 
thereby  forfeited,  though  X.  was  not  called  on  to 
pay  the  money  in  the  second  bond  until  after- 
wards, and  that  X.  might  prove  it  as  a  debt  under 
the  commission  of  bankrupt  that  issued  against 
Y.  after  the  forfeiture,  and  before  payment 
Hodgson  v.  Bell,  7  T.  R  97. 

A  surety  in  a  bond  for  the  bankrupts,  after  the 
bankrupts  are  certificated,  joins  with  them  and  a 
new  surety  in  a  new  bond  to  the  representatives 
of  the  creditor,  and  the  old  ^ond  is  delivered  up 
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to  the  rarely  r— Hold,  that  it  was  not  a  payment 
by  the  surety  within  the  49  Geo.  3,  c  121,  so  as 
to  enable  the  surety  to  prove  under  the  commis- 
sion. Ex  parte  Sergeant,  2  Glyn  &  J.  23;  1 
GlyncW.  183. 

A  surety  paying-  a  debt  after  the  act  of  bank- 
ruptcy, but  before  the  commission  taken  out 
against  the  principal,  cannot  prove  this  debt 
under  the  commission ;  nor  can  he  stand  in  the 
place  of  the  creditor,  if^  the  debt  be  paid  by 
the  surety  before  any  proof  made  by  the  creditor 
under  the  commission.  Ex  parte  Badger,  1 
Cox,  28. 

A  surety  paying  the  debt  after  proof  by  the  cre- 
ditor under  the  commission,  is  entUled  to  stand  in 
the  place  of  the  creditor  for  the  debt  paid,  not 
only  in  respect  of  dividends,  but  of  the  certifi- 
cate.   Ex  parte  Oee,  1  Glyn  &,  J.  330. 

The  surety  is  not  entitled  to  the  benefit  of 
proof  against  other  estates  upon  a  distinct  secu- 
rity.   Foley  v.  Field,  12  Yes.  jun.  405. 

18.  Proof  against  Trustee*. 

H.  W.  assigned  to  R.  S.  6001.  in  trust  to  in- 
vest, to  pay  the  interest  or  dividends  thereof  to 
H.  W.  for  life,  and  after  her  death  in  trust  that 
R  S.  should  pay  all  interest  or  dividends,  except 
of  the  principal  sum  of  1002.,  part  of  the  600/., 
which  it  was  declared  R.  S.  might  deduct  and  re- 
tain for  his  care  and  pains  during  one  year  next 
after  the  death  of  H.  W.,  for  the  benefit  of  the 
children  which  H.  W.  might  leave ;  and  if  H.  YV. 
should  die  without  issue,  then  in  trust  as  to  the 
remaining  stock,  and  the  dividends  or  interest 
due  thereon  unto  A.  W.  and  M.  W.,  the  sisters 
of  H.  Wn  or  their  children,  in  case  of  the  death 
of  either  of  them,  in  equal  proportions;  and  H. 
W.  thereby  agreed  that  R  S.  should  retain,  out 
of  the  trust  monies,  all  costs  and  charges  in  re- 
spect of  his  trust,  and  the  clear  yearly  sum  of 
90J.  for  his  care  and  trouble,  and  also  the  said  sum 
of  1001.  for  one  year's  allowance  for  such  care 
and  trouble  which  he  should  have  from  the  death 
of  H.  Wn  and  then  the  said  annual  sum  of  20/. 
from  the  end  of  such  year  until  the  trusts  should 
be  completed.  R.  S.  applied  the  6001.  to  his  own 
use,  paying  the  interest  to  H.  W.  during  his  life. 
H.  W.  died  in  July,  1819,  and,  in  January,  1822, 
R  8.  became  bankrupt  Upon  a  petition  by  the 
.parties  entitled  upon  the  death  of  H.  W. : — Held, 
that  the  proof  should  be  only  for  the  5002.  Ex 
parte  KettleweU,  1  Glyn  &.  J.  321. 

Bequest  of  stock  to  A.  and  Bn  in  trust  to  pay 
the  dividends  to  testator's  brother  for  life,  and 
after  his  death  to  testator's  sister,  and  upon  the 
death  of  the  survivor,  to  A.  absolutely.  A.,  the 
surviving  trustee,  sold  out  the  stock,  applied  the 
proceeds  to  his  own  use,  and  became  bankrupt 
Upon  a  petition  by  testator's  sister  and  her  hus- 
band, to  prove  the  value  of  the  stock  sold,  it  was 
ordered  that  the  commissioners  should  compute 
the  value  of  the  stock  so  bequeathed  at  the  date 
of  the  commission,  and  that  the  husband  should 
be  at  liberty  to  prove  the  amount  of  such  value, 
the  dividends  to  be  paid  into  the  Bank,  subject  to 
the  further  order  of  the  court  Ex  parte  Fair. 
eKM,!  Glyn  ©W.  221. 


Where  two  are  trustees  of  money  in  the  funds, 
and  sell  it  for  the  benefit  of  one  of  them  who  be- 
comes bankrupt,  the  persons  interested  may  prove 
against  his  estate.  Ex  parte  Shakeshafte,  3  Bro. 
C.  C.  197. 

Proof  was  allowed  in  respect  of  trust  proper- 
ty of  infants  continued  by  the  administratrix  in 
the  trade  in  which  the  testator  was  engaged,  car- 
ried on  by  the  bankrupt's  constituting -a  new  firm 
of  which  the  administratrix  was  a  member;  and 
the  infantsmight  prove  either  against  the  separate 
estate  of  the  administratrix,  or  the  joint  estate,  as 
might  be  most  advantageous  for  them.  Ex  parte 
Tretson,  2  Rose,  259;  2  Ves.  &  B.  414. 

Bequest  to  J.  B.  and  J.T.,  in  trust  for  the  wife 
of  J.  B.  for  life,  and  after  her  death  for  the  chit 
dren  of  the  wife  of  J.  B.  in  such  shares  as  J.  & 
and  his  wife,  or  the  survivor,  should  appoint,  and 
in  default  of  appointment  for  all  the  children, 
equally  to  be  divided  at  twenty-one.  There  were 
five  children.  J.  &  sold  out  and  advanced  part 
of  the  trust  funds  to  J.  B.  the  younger,  and  G. 
F.  ]&,  two  of  the  children,  who  became  bank- 
rupts : — Held,  that  M.  B.  the  younger,  one  of  the 
five  children  who  had  each  a  vested  interest  in 
one  fifth  part  of  the  trust  funds  after  the  death  of 
their  mother,  subject  to  the  power  of  appoint 
ment,  was  entitled,  to  prove  one  fifth  part  of  the 
trust  funds  so  misapplied  against  the  estate  of  J. 
B.,  the  dividends  to  be  paid  into  the  bank,  sub- 
ject to  the  further  order  of  the  court  Ex  parte 
BeOby,  I  Glyn  &  J.  167. 

Where  some  of  the  members  of  a  firm  are 
trustees  of  funds  which  they  misapply  by  mak- 
ing use  of  them  for  partnership  purposes,  if  such 
misapplication  be  with  the  knowledge  of  the  other 
members  of  the  firm,  the  cestui  que  trusts  may 

Srove  against  the  joint  estate.  Ex  parte  Heatsm, 
luck,  386. 

19.  Wages. 

By  6  Geo.  4,  c.  16,  s.  48,  where  a  bankrupt  ts 
indebted  to  any  servant  or  clerk  for  wages  or  sa- 
lary, the  commissioners  may  order  so  mmeh  of 
what  is  due,  not  exceeding  six  months'  wages  sr 
salary,  to  be  paid  out  of  the  estate ;  and  the  ser- 
vant or  clerk  may  prove  for  the  residue. 

The  provision  as  to  servants  is  not  confined  to 
trade  clerks.  Ex  parte  Cfaugh,  1  Mont  k. 
Bligh,  417. 

The  proviso  as  to  servants  extends  only  to 
yearly  servants.  Ex  parte  Skinner,  I  Mont  «t 
Bligh,  417. 

If  a  clerk  and  foreman  is  engaged  at  a  weekly 
salary,  and  to  have  two  suits  of  clothes  per  an- 
num, it  is  a  yearly  hiring  within  the  sectu 
parte  Humphreys,  I  Mont  &.  Bligh,  413. 

The  words  u  six  months"  in  that  section, 
u  six  lunar  months."    Id, 

Weekly  labourers,  and  workmen  employed  as 
excavators  and  bricklayers,  are  not  servants.  & 
parte  Crawfoot,  1  Mont  270. 

The  workmen  of  a  ooachmaker,  who  worked 
by  the  piece,  and  received  a  snecinc  sum  for  each 
job,  under  separate  and  distinct  contracts,  and 
where  there  was  no  hiring  far  a  spedfie  time*  are 
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not  servants  within  the  act    Ex  parte  CreUer, 
1  Mont  264;  &  C.  contra,  1  Mont  &  Mac  95. 

A  person  engaged  as  traveller  at  an  annual 
salary,  is  a  servant  or  clerk  within  the  act  Ex 
parte  Neale,  1  Mont  &  Mac  194. 


9a  Creditor  $  holding 

(a)  Statute. 

By  6  Gee  4,  c.  16,  s.  108,  no  creditor  having  se- 
curity for  his  debt,  or  hatting  made  any  attachment 
in  London  or  any  other  face,  by  virtue  of  any 
custom  there  used,  of  the  goods  and  chattels  of 
the  bankrupt,  shall  receive  upon  any  such  secu- 
rity or  attachment  more  than  a  rateable  part  of 
oath  debt,  except  in  respect  of  any  execution  or 
extent  served,  and  leoXed  by  eeixure  upon,  or  any 
mortgage  of  or  lien  upon,  any  part  of  the  proper- 
ty of  such  bankrupt  before  the  bankruptcy:  pro- 
vided that  no  creditor,  though  for  a  valuable  con- 
sideration, who  ehall  sue  out  execution  upon  any 
judgment  obtained  by  default,  confession,  or  nil 
dicit,  ehall  avail  himself  of  such  execution  to  the 
prejudice  of  other  fair  creditors,  but  ehall  be  paid 
rateably  with  such  creditors. 

A  security  for  a  separate  demand  does  not  ex- 
tend to  a  joint  demand.    Ex  parte  Freen  and 
9  Glyn  4,  J.  246. 


(6)  Mortgage  Debts. 

Legal  Mortgages.] — A  creditor  who  proves  his 
whole  debt,  and  exhibits  a  mortgage  for  part,  and 
receives  a  dividend,  forfeits  the  mortgage.  Ex 
parte  Eggiugton,  1  Mont  72. 

*  ay»       «*  m 

A  mortgagee  having  given  up  his  mortgage, 
and  proved  under  a  commission  against  the  mort- 
gagor, is  not  allowed  to  retract  &  parte  Downes, 
18  Ves.  jun.  290;  1  Rose,  96. 

The  directors  of  a  company  assigned  their  sa- 
laries and  shares  to  the  company  to  secure  debts 
due  from  them  on  their  private  accounts,  and  em- 
powered the  company  to  direct  the  treasurer  to 
retain  their  salaries  and  dividends,  and  to  sell 
their  shares  far  payment  of  their  debts.  One  of 
the  directors  became  bankrupt,  but  the  power 
given  to  the  company  had  not  been  exercised, 
and  his  shares  still  remained  in  his  name : — Held, 
that  they  passed  to  his  assignees  as  being  in  his 
order  and  disposition,  but  that  the  company  had 
a  right  to  set  off  against  the  bankrupt's  debts  the 
dividends  and  salary  due  to  him  at  his  bankrupt- 
cy. Nelson  v.  London  Assurance  Company,  2 
6m.  &  Stu.  292.        

Sale  of  Premises.] — A  mortgagee  with  a  power 
of  sale  may  apply  to  the  court  to  have  the  pre- 
mises sold;  and  the  assignees  are  not  permitted  to 
had  in  their  private  character.  Ex  parte  Hodgson, 
1  Glyn  at  J.  12. 

It  is  necessary  for  a  mortgagee  of  premises  sold 
ander  a  commission,  who  wishes  to  bid  for  them 
at  the  sale,  to  obtain  the  leave  of  the  court  for 
thai  purpose.    Ex  parte  Hammond,  Buck,  464. 

A  mortgagee  who  was  the  sole  assignee  and 
principal  creditor,  there  being  only  one  other  cre- 
atttov  to  a  small  amount,  wa«  permitted  to  bid  for 
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the  estate,  subject  to  the  approbation  of  the  master, 
the  mortgagee  undertaking  to  make  good  the  de- 
ficiency between  the  sum  bid  and  the  price  to  be 
fixed  by  the  master  in  case  he  should  not  approve 
of  the  bidding.    Ex  parte ,  Buck,  245. 

Costs  of  the  application  of  a  mortgagee  to  bid  at 
the  sale  ordered  to  be  paid  out  of  the  proceeds  of 
such  sale  Ex  parte  £by,  lDeacfe  Chit  32;  1 
Mont  364:  &  P.  Ex  parte  Brown,  1  Deac  & 
Chit  34. 

The  lord  chancellor  had  no  authority  in  bank- 
ruptcy to  compel  a  second  mortgagee  not  com- 
plaining under  the  commission,  but  resting  upon 
his  security,  to  join  in  a  sale  obtained  by  a  prior 
mortgagee  under  the  general  order,  8  May,  1794. 
Ex  parte  Jackson,  5  Ves.  jun.  357. 

The  court  of  review  has  jurisdiction  to  order  the 
sale  of  on  estate  legally  mortgaged,  on  the  appli- 
cation of  the  mortgagee,  giving  him  leave  to  bid. 
Ex  parte  Bacon,  2  Deac.  &  Chit  181. 

The  commissioners  have  jurisdiction  under  the 
general  order  March,  1794,  to  take  on  account  of 
the  expenses  attending  the  sale  of  the  mortgaged 
premises,  and  to  tax  the  coats  of  all  parties  at- 
tending the  sale.  Ex  parte  Mathew,  1  Glyn  & 
J.  342. 

'Where  the  mortgagee  of  a  bankrupt's  estate 
called  on  the  commissioners  to  direct  a  sole,  un- 
der Lord  Loughborough's  order  of  March,  1794, 
and  became  the  purchaser  at  such  sale: — Held, 
in  an  action  for  money  paid,  brought  by  the  so- 
licitors to  the  assignees,  that  he  was  liable  to  re- 
imburse them  the  expenses  of  advertisements, 
and  the  commissioners'  fees  for  their  attendance 
to  perfect  such  sale,  although  the  estate  sold  was 
insufficient  to  cover  the  sum  originally  advanced 
by  such  mortgagee.  Bowles  v.  Perring,  5 
Moore,  290 ;  2  B.  &,  B.  457. 

Where  it  is  merely  a  question  of  convenience, 
it  will  be  left  to  the  assignee  to  choose  whether 
mortgage  accounts  should  be  taken  before  the 
commissioners  or  a  master.  Ex  parte  Aneley, 
Buck,  292. 

If  a  petitioning  creditor  is  assignee  and  equit- 
able mortgagee,  the  petition  for  a  sale  must  be 
served  on  the  bankrupt  and  a  creditor.  In  re 
Parker,  1  Mont  &  Bligh,  394. 

Equitable  Mortgagee.] — An  equitable  mortgage 
may  be  proved  in  bankruptcy,  though  it  cannot 
be  the  foundation  of  the  commission,  as  the  peti- 
tioning creditor's  debt  Ex  parte  Foag*,3Ves* 
&B.3l;2Rose,40. 

Under  the  6  Geo.  4,  c  16,  s.  65,  the  equitable 
mortgagee  of  a  bankrupt  tenant  in  tail  is  entitled 
to  have  his  lien  made  good,  as  against  the  fee- 
simple  of  the  premises  of  which  the  bankrupt 
was  soixed  as  tenant  in  tail  Ex  parte  Rose,  1 
Mont  6l  Mac.  65. 

An  equitable  mortgagee  is  not  entitled  to  the 
rents  and  profits  of  the  mortgaged  estate  previous 
to  the  sole.  Ex  parte  Alexander,  2  Glyn  &  J. 
275.  But  see  contra,  Ex  parte  Bignold,  2  Glyn 
Al  J.  273. 

The  court  will  not,  in  general,  refer  it  to  the 
to  ascertain  the  existence  of  an 
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equitable  mortgage,  but  will  themselves  decide 
the  question.  Ex  parte  Smith,  1  Deac  &  Chit 
441. 

The  court  in  bankruptcy  will  decide  itself  on 
the  validity  of  an  equitable  mortgage,  without  a 
reference  to  the  commissioners;  but  when  the 
equitable  mortgage  is  established,  a  reference  is 
made  to  the  commissioners  to  take  an  account  of 
what  is  due  upon  it  Ex  parte  Jennings,  1 
Madd.334;  2  Swans.  360. 

An  equitable  mortgagee  of  one  partner,  for  a 
debt  due  from  the  other,  may  prove  his  whole 
debt  against  the  separate  estate  of  that  partner, 
and  retain  his  security  against  the  first  Ex 
parte  Rogers,  1  Deac  &  Chit  38. 

A  joint  creditor  took  an  equitable  mortgage 
from  one  of  two  partners,  as  a  security  for  his 
debt ;  after  which  that  partner  died,  and  the  other 
became  bankrupt: — Held,  that  the  creditor 
might  prove  the  amount  of  ins  debt,  without  the 
previous  sale  of  his  security.  Ex  parte  Bowden, 
1  Deac.  &  Chit  135. 

If  a  trader,  before  his  bankruptcy,  deposit  a 
lease  as  a  security  for  money,  but  no  mortgage 
or  assignment  of  it  then  takes  place,  the  assig- 
nees may  recover  it;  it  confers  no  legal  title  on 
the  party  to  whom  it  is  delivered.  Doe  d.  Mas- 
lin  v.  Roe,  5  Esp.  105— EUenborough. 

Where  the  mortgagor  in  possession  was  by  ex- 
press contract  tenant  at  will  to  the  mortgagee : — 
Held,  that  the  mortgagee  was  not  entitled  to  the 
crops  upon  the  mortgaged  premises  at  the  bank- 
ruptcy of  the  mortgagor,  or  at  the  time  of  the 
order  for  sale  by  the  commissioners.  Ex  parte 
Temple,  1  Qlyn  &  J.  216. 

Though  assignees  consent  to  abandon  property 

under  equitable  mortgage,  yet  the  court  requires 

an  affidavit  to  shew  that  such  abandonment  will 

be  for  the  benefit  of  the  creditors.    Ex  parte 

Wright,  1  Deac.  &  Chit  573. 

A.  borrows  4000Z.  from  k,  and  deposits  title 
deeds  as  a  security  for  that  sum.  He  afterwards 
obtains  further  advances,  and  after  an  act  of 
bankruptcy  signs  an  agreement  subjecting  the 
deposit  to  such  further  advances:— 6.  declared 
to  be  entitled  to  a  lien  for  the  whole  amount 
Ex  parte  Langston,  1  Rose,  26. 

In  April,  1826,  A.  having  contracted  to  pur- 
chase an  estate  from  Bn  and  having  had  the  title 
deeds  delivered  to  him,  agreed  to  deposit  the 
same  with  C.  as  a  security  lor  the  loan  of  50001., 
and  to  give  him  the  mortgage  as  soon  as  the 
legal  estate  was  conveyed  to  him.  B.  afterwards 
conveyed  the  estate  to  A.;  but  before  such  con- 
veyance was  made,  and  after  the  title  deeds  had 
been  deposited  with  C,  the  latter  refused  to 
complete  the  mortgage,  unless  A.  would  agree  to 

Cy  usurious  interest  upon  the  sum  of  5000Z.  A. 
ving  so  agreed,  delivered  to  C.  the  deed  of  con- 
veyance of  the  estate  from  B.  to  A.  A.  afterwards 
became  bankrupt,  and  in  an  action  of  trover 
brought  to  recover  the  deeds,  it  was  held  that 
the  original  possession  of  the  title  deeds  being 
perfectly  good,  gave  C.  a  right  to  the  estate 
whenever  8.  should  have  conveyed  that  estate  to 
A. ;  and  that  he,  and  not  A.*s  assignees  had  a 


right,  therefore,  to  the  deed  of  conveyance  from 
B.  to  A.     Wood  v.  Grimwood,  10  B.  &  C.  679. 


Sale  of  Premises.] — An  order  was  made,  on 
petition,  for  the  sale  of  premises,  subject  to  an 
equitable  mortgage,  the  general  order  8th  March, 
1794,  applying  only  to  legal  mortgages.  Ex 
parte  PayUr,  16  Ves.  jun.  434. 

Mode  of  proceeding  where  the  assignees  apply 
as  mortgagees  for  a  sale.  Ex  parte  Cotodryand 
Pitt,  2  Glyn  &  J.  272. 

There  is  no  authority  on  the  petition  of  an 
equitable  mortgagee  by  deposit  of  deeds,  to  order 
a  sale  of  the  estate,  where  there  is  a  subsequent 
mortgagee  of  the  equity  of  redemption  who  ob- 
jects, and  has  not  proved  imder  the  commission; 
the  proper  remedy  being  by  bilL  Ex  parte  Top- 
ham,  1  Madd.  38;  2  Rose,  446. 

A  bankrupt,  while  in  partnership  with  K.,  de- 
posits a  lease  with  the  creditor,  and  the  partner- 
ship is  afterwards  dissolved,  when  certain  arrange- 
ments are  mode  between  the  bankrupt  and  the 
insolvent  partner :— Held,  that  no  subsequent 
arrangements  of  the  kind  will  affect  the  rights  of 
the  creditor  under  the  original  deposit,  and  that 
he  is  entitled  to  the  usual  order  for  the  sale  of 
the  property.  Ex  parte  Booth,  2  Deac.  &  Chit 
59. 


Where  deeds  relating  to  freehold  and 
hold  property  were,  deposited  with  an  equitable 
mortgagee,  but  the  memorandum  accompanying 
the  deposit  merely  related  to  the  leasehold  pro- 
perty:— Held,  that  the  mortgagee  might  never- 
theless pray  a  sale  of  the  freehold  as  well  as  the 
leasehold  property,  subject,  however,  to  the  pay- 
ment of  the  costs  of  the  sale.  Ex  parte  Robin- 
son, 1  Deac.  &  Chit  119. 

A  lease,  containing  a  proviso  against  an  as- 
signment, having  been  deposited  by  the  lessee  to 
secure  a  debt,  it  was  ordered  on  the  petition  of 
the  depository  to  be  sold  under  the  lessee's  com- 
mission.   Ex  parte  Sherman,  Buck,  462. 

On  an  application  for  a  sale  of  an  equitable 
mortgage,  and  liberty  to  bid,  one  mortgagee  being 
also  an  assignee,  a  separate  solicitor  must  be  ap- 
pointed for  the  sale,  and  the  assignee  is  not  to  have 
the  conduct  of  it  Ex  parte  Oretnwood\\  Deac 
&  Chit  542. 


A  petition  for  the  sale  of  property  in 
of  which  the  creditor  holds  a  legal  security,  will 
be  dismissed  with  costs.  Ex  parte  tfoore,2  Deac 
At  Chit  7. 

Although  an  equitable  mortgagee  may 
his  privilege  to  bid,  the  assignees  must 
the  conduct  of  the  sale.    Ex  parte 
Deac.  &  Chit  60. 

Where  an  equitable  mortgagee,  with  a 
of  sale,  had  executed  the  power  by  potting 
the  estate  to  sale,  when  it  was  sold  to  him  fir 
300L,  and  he  applied  afterwards  for  the  nasal 
order:— -Held,  that  the  estate  must  be  put  «jp  si 
that  sum.  Ex  parte  Francis,  1  Deac  &  CksV 
274. 


Costs  of  Sale.}— In  all 
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an  equitable  mortgage,  by  a  written  instrument 
specifying  the  terms  of  the  agreement,  the  mort- 
gagee, upon  the  usual  petition  for  the  sale  of  the 
premises,  is  entitled  to  his  costs.  Ex  parte 
Sikes,  Buck,  349. 

Upon  an  application  for  the  sale  of  an  equita- 
ble mortgage,  the  costs  of  the  assignees  are  to  be 
paid  out  of  the  proceeds  of  the  estate.  Ex  parte 
Garbutt,  2  Rose,  7a 

Costs  of  the  application  were  given  to  a  mort- 
gagee by  deposit,  upon  a  petition  for  the  usual 
order,  there  being  a  written  instrument  specify- 
ing the  agreement  for  the  deposit  Ex  parte 
Brightwen,  Buck,  148. 

An  equitable  mortgagee,  who  applies  for  a 
sale,  will  not  be  allowed  the  costs  of  an  action  at 
law  brought  for  the  mortgage  money.  Ex  parte 
Fletcher,  1  Mont  454. 

Quaere,  whether  a  third  mortgagee  is  entitled 
to  his  costs  of  petition  to  sell,  &c,  or  whether  he 
ought  not  to  apply  to  the  commissioners  under 
the  general  order.  Ex  parte  Robinson,  2  Deac 
&  Chit  110. 

The  clerk  of  a  creditor,  claiming  an  equitable 
mortgage,  drew  up  and  signed  a  memorandum 
accompanying  the  deposit  of  a  lease  by  the  bank- 
rupt; but  it  was  not  signed  by  the  bankrupt 
himself,  nor  was  it  alleged  that  the  clerk  was 
authorized  by  the  bankrupt  to  draw  up  such 
memorandum,  or  that  it  was  ever  shewn  to  the 
bankrupt: — Held,  under  these  circumstances, 
that  the  equitable  mortgagee  was  not  entitled  to 
the  costs  of  the  sale.  Ex  parte  Reid,  1  Deac.  &, 
Chit  250. 

Where  an  equitable  mortgagee  applies  to  bid 
at  the  sale  of  the  mortgaged  premises,  the  ordi- 
nary and  proper  practice  is  that  he  should  pay 
the  costs  of  the  order.  Ex  parte  Robinson,  1 
Mont  A,  Mac.  261. 

A  mortgagee  applying  for  leave  to  bid  must 
always  pay  the  costs  of  the  petition,  unless  by 
consent  it  is  otherwise.  Ex  parte  Williams,  1 
Deac  Ac  Chit  489. 

Where  an  equitable  deposit  is  made,  accompa- 
nied with  a  memorandum  for  a  debt  subsequently 
discharged ;  and  on  a  fresh  debt  contracted,  it  is 
verbally  agreed  that  the  deposit  shall  continue  as 
security  for  the  latter  debt,  the  mortgagee  is  not 
entitled  to  the  costs  out  of  the  produce  of  the 
Bate.    Ex  parte  Pigeon,  2  Deac  &  Chit  118. 

The  petitioner,  an  equitable  mortgagee  of 
leasehold  property,  obtained  an  order  for  a  sale, 
at  which  950*.  were  bid  for  the  mortgaged  pre- 
mises, but  they  were  bought  in  by  direction  of 
the  assignees.  The  petitioner  afterwards  ap- 
plied to  the  commissioners  for  another  sale,  but 
the  order  they  made  being  unsatisfactory  to  him 
as  to  the  time  of  sale,  he  refused  to  accept  it, 
and  the  assignees  afterwards  obtained  another 
order,  when  the  highest  bidding  was  only 
650k — Held,  that  the  petitioner,  by  applying 
fair  a  second  sale,  waived  any  claim  against 
the  assignees  for  the  difference  in  the  amount  of 
the  bidding  at  the  first  and  second  sales;  but 
that  he  was  entitled  to  be  indemnified  from  the 
ground  rent,  and  all  expenses  incurred  since 


the  first  sale.    Ex  parte  Baldoek,  2  Deac  & 
Chit  60. 

(e)  Property' Pledged. 

A  bankrupts  property  pledged  must  be  sold, 
and  the  excess  proved  as*,  debt  Ex  parte  Two. 
good,  19  Ves.  jun.  231. 

The  proof  of  a  creditor  who  claims  to  retain 
property  against,  or  has  interests  inimical  to  the 
general  creditors,  ought  not  to  be  rejected  (for 
the  amount  of  his  debt  beyond  the  value  of  his 
securities)  on  the  ground  that  he  will  by  his 
proof  be  enabled  to  elect  himself  an  assignee.  Ex 
parte  De  Tastet,  1  Rose,  324 ;  1  Ves.  &  B.  281. 

There  is  a  difference  between  bills  deposited 
as  a  security,  and  property  which  cannot  be  pro- 
perly ascertained  till  a  sale :  if  the  creditor  is  • 
willing  to  take  the  bills  of  exchange  at  their 
amount,  as  they  cannot  produce  more,  the  estate 
cannot  be  damnified,  and  his  proof  should  be  ad- 
mitted for  the  difference.    Id. 

A  creditor  who  has  a  bond  may  apply  it  to 
part  of  the  debt,  and  prove  for  the  residue.  Ex 
parte  Amphletts,  1  Mont  77. 

A  creditor  who  holds  a  security,  and  is  desir- 
ous of  voting  in  the  choice  of  assignees,  is  enti- 
tled to  have  the  security  taken  at  its  value,  and 
to  prove  for  the  difference.  Ex  parte  Nwm,  I 
Rose,  322. 

Where  debts  were  secured  by  a  deposit  of  hops, 
the  court  directed  a  value  to  be  set  upon  them 
according  to  the  market  price  at  the  day  of  the 
choice  of  assignees,  and  permitted  the  creditors 
to  prove  for  the  difference  between  the  price  so 
fixed  and  the  debts  secured,  and  to  vote  in  the 
choice  of  assignees.  Ex  parte  Greenwood,  Buck, 
323. 

A  creditor  having  joint  property  of  the  bank- 
rupts in  pledge,  and  selling  the  same  after  the 
bankruptcy,  may,. notwithstanding,  prove  the  re- 
mainder of  his  debt  under  the  separate  estates  of 
the  bankrupts,  if  there  is  no  other  joint  property. 
Ex  parte  GeUer,  2  Madd.  262. 

The.  discretion  of  the  court  to  order  proof 
upon  a  valuation,  instead  of  a  sale  of  securities,  is 
regulated  by  circumstances ;  and  not  too  readily 
exercised.  Ex  parte  Smith,  1  Ves.  &  B.  518;  2 
Rose,  63. 

Under  special  circumstances,  the  court  refused 
to  order  the  sale  of  a  bond  which  was  pledged 
as  a  security  for  a  debt,  permitting  the  creditor 
to  prove  his  whole  debt  under  the  commission. 
Ex  parte  Smith  $  Strickland,* Glyndc  J.  105. 

An  application  by  a  creditor  holding  property 
of  the  bankrupt,  the  title  to  retain  which  was 
disputed,  to  take  it  at  a  fixed  value,  and  prove 
for  the  difference,  and  vote  in  the  choice  of  as- 
signees, was  allowed.  Ex  parte  Barclay,  1  Glyn 
&  J.  272. 

A  depositary  has  a  right  to  avail  himself  of 
his  pledjre  to  its  utmost  extent  in  point  of  proofs 
and  to  his  fullest  and  most  complete  indemnity  at 
the  time  of  proving.  Thus,  a  creditor  with  whom 
a  bill  of  exchange  had  been  deposited  as  a  secu- 
rity, first  proves  his  debt  against  the  estate  of  the 
drawee,  his  principal  debtor,  and  thereby  and  by 
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other  means  reduces  his  debt  to  142.  Subse- 
quent to  that,  the  acceptor  becomes  bankrupt; 
under  his  commission  he  was  entitled  to  prove, 
not  only  the  14&,  but  all  the  interest  upon  his 
debt  at  the  time  of  making  that  proof  to  the  com- 
plete liquidation  of  the  account  in  respect  of 
which  he  held  the  bill  as  a  security.  Ex  parte 
Martin,  1  Rose,  67. 


(ji)  Lien, 

An  application  by  a  vendor,  who  had  not  con- 
veyed, for  a  sale  of  the  premises,  in  discharge  of 
his  lien  for  the  unpaid  purchase-money,  and  to 
prove  for  any  deficiency  granted.  Ex  parte 
Glyde,  1  Glyn  &  J.  323. 

Upon  the  bankruptcy  of  a  purchaser,  qusre, 
whether  the  vendor  has  a  lien  for  timber  felled, 
and  may  prove  for  the  deficiency?  Ex  parte 
Gwynne,  12  Yes.  jun.  379. 

(e)  Foreign  Attachment. 

Property  attached  in  Jersey,  being  by  the  laws 
of  that  island  vested  in  the  creditor  attaching, 
upon  confirmation  by  the  court  of  the  island,  m 
case  of  a  bankruptcy,  it  was  held,  that  the  cre- 
ditors attaching  were  entitled  to  hold  the  pro- 
perty attached,  and  to  prove  for  the  residue,  where 
the  act  of  bankruptcy  was  subsequent  to  the  com- 
pletion of  the  judicial  act,  whether  on  the  same 
or  any  other  day ;  but,  where  the  act  of  bank- 
ruptcy was  previous,  they  could  not  hold  against 
the  assignee.    Ex  parte  D'Obree,  8  Yes.  jun.  83. 

A  creditor  in  England,  and  subject  to  the  bank- 
rupt laws,  having  attached  the  bankrupt's  estate 
abroad,  must  restore  it  Benfield  v.  Solomons, 
9  Yes.  jun.  80. 

An  injunction  was  granted  against  proceeding 
under  a  foreign  attachment  by  a  joint  creditor, 
upon  a  separate  commission  overreaching  the 
attachment  by  relation  of  the  act  of  bankruptcy. 
Barker  v.  Goodair,  11  Yes.  jun.  78. 

(J)  Securities  of  Bankrupt  and  Others. 

A  creditor  has  a  right  to  prove,  and  avail  him- 
self of  all  collateral  securities  from  third  persons, 
to  the  extent  of  20s.  in  the  pound :  therefore, 
where  bills  are  drawn  and  accepted  by  the  same 
persons  as  constituting  distinct  firms,  proof  may 
be  made  against  the  acceptor,  without  deducting 
the  value  of  a  security  from  the  drawer.  Ex 
parte  Parr,  18  Yes.  jun.  65;  1  Rose,  76. 

A  bankrupt,  previous  to  the  commission  against 
him,  procured  persons  to  assign  an  interest  in 
copyhold  premises,  as  a  security  to  a  creditor  of 
his.  The  creditor  may  prove  under  the  com- 
mission, without  delivering  up  such  security. 
Exports  Goodman,  3  Madd.  373. 

The  obligee  of  a  bond  given  by  a  principal 
and  surety  for  payment  by  instalments,  who  has 
proved  against  the  principal  the  whole  debt,  and 
received  a  dividend  of  2s.  Id.  in-  the  pound,  may 
recover  against  the  surety  an  instalment  due, 
making  a  deduction  of  2s.  Id.  on  the  amount  of 
such  instalment;  and  the  surety  is  not  entitled  to 
have  the  whole  dividend  applied  in  discharge,  but 


onl  v  rateably  in  part  payment  of  each  ii 

as  it  becomes  due.    Martin  v.  BuckneU,  2  Rose, 

156;2M.&&39. 

The  holder  of  a  bill  may  be  compelled  to  prove 
against  the  acceptor,  for  the  benefit  of  the  drawer. 
Wright  v.  Simpson,  6  Yes.  jun.  734. 

The  deduction  of  a  security  is  never  made  in 
bankruptcy,  except  when  it  is  the  property  of 
the  bankrupt  Ex  parte  Parr,  1  Rose,  76;  18 
Yes.  jun.  65. 

(g)  Securities  of  Others  only. 

Creditors  having  securities  of  third  persons 
to  a  greater  amount  than  the  debt,  may  prove, 
and  receive  dividends  upon  the  full  amount  of 
the  securities,  to  the  extent  of  20s.  in  the  pound 
upon  the  actual  debt  Ex  parte  Bloxham,  6  Yes. 
jun.  449, 800. 

A  joint  creditor,  having  separate  security  from 
one  of  his  co-debtors,  was  admitted  to  prove  his 
debt  against  the  joint  estate,  without  surrender 
or  sale  of  his  security.  Ex  parts  Peacock,  % 
Glyn  &  J.  27. 

21.  By  whom  Proof  may  be  made. 

(a)  Particular  Creditors, 

By  1  &  2  Will.  4,  c  56,  s.  34,  creditors  may 
prove  their  debts  by  affidavit,  sworn  before  a  judge 
or  commissioner,  or  a  master  in  Chancery,  ordi- 
nary or  extraordinary,  if  in  England;  or  a  ma- 
gistrate, attested  by  a  notary  public,  British  min- 
ister, or  consul,  if  abroad. 

An  affidavit  to  prove  a  foreign  debt  must  be  at- 
tested by  a  notary.  Ex  parte  Moens,  1  Mont.  15. 

A  creditor  in  Scotland  was  within  the  mean- 
ing of  stat  5  Geo.  2,  as  to  the  mode  of  proving 
debts  under  a  commission  by  creditors  in  foreign 
parts.    Ex  parte  MacdougaU,  2  Cox,  8. 

Where  a  creditor  is  disabled  by  age  or  imbe- 
cility of  mind,  from  proving  by  his  own  oath,  a 
debt  against  the  estate  of  a  bankrupt,  the  com- 
missioners will  be  directed  to  admit  proof  upon 
such  evidence  as  shall  be  satisfactory  to  them, 
though  the  debt  be  of  considerable  amount.  Ex 
parte  Clark,  2  Russ.  575. 

The  commissioners  under  the  51  Geo.  3,  c.  16, 
for  issuing  Exchequer  bills  to  manufacturers,  ere 
admitted,  under  the  s.  48  of  the  act,  to  prove,  (by 
their  secretary)  the  full  amount  of  their  princi- 
pal, with  interest  up  to  the  complete  payment  of 
the  principal,  in  preference  to  all  other  credi- 
tors of  the  bankrupt  Ex  parte  Holden,  1  Rose, 
173. 

A  proof  cannot  be  made  by  one  person  on  be- 
half of  several  creditors  entitled  to  prove,  unless 
from  necessity,  or  by  consent.  Ex  parts  Asset 
of  England,  i  Glyn  &  J.  363. 

One  partner  may  act  for  all  in  proving  debts. 
Ex  parte  Hodgkinson,  19  Yes.  jun.  293 ;  2  Rose, 
172:  &  P.  Ex  parte  Mitchell,  14  Yes.  jun.  597. 

A  trustee  cannot  prove  a  debt  alone ;  the  cietai 
que  trust  must  join  in  the  proo£  Ex  parte  Du- 
bois, 1  Cox,  310. 

One  of  three  executors  becoming  banJcrnft, 
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the  two  others  may  prove  against  hie  estate.  Ex  I  of  which  the  administratrix  was  a  member.    Ex 
parte  Brown,  LDe*c&,  Chit  119.  \ parte  Watson,  2  Ves.  At  B.  414;  2  Rose,  259. 

Where  a  bankrupt  is  executor,  and  money  of 


(ft)  AgenU  for  Creditors. 

By  6  Geo.  4,  c  16,  s.  46,  all  bodies  politic  and 
fnMic  companies, incorporated  or  authorized  to  sue 
or  bring  actions,  either  by  charter  or  act  of  par- 
liament, may  prove  by  an  agent,provided  that  such 
agent  shall  swear,  in  his  deposition,  that  he  is  such 
agent,  and  that  he  is  authorized  to  make  the  proof. 

Corporations  may  prove  debts  under  commis- 
sions of  bankruptcy,  by  the  affidavit  of  a  person 
authorized  by  a  general  power  of  attorney ;  and 
vote  in  the  choice  of  assignees,  by  a  person  au- 
thorized by  a  special  power  of  attorney,  under 
their  common  seal  Ex  parte  Bank  of  England, 
1  Swans.  10;  1  Rose,  142. 

The  Bank  of  England  was  admitted  to  prove, 
by  their  clerk,  without  a  power  of  attorney.  Id. 
Overruling  S.  C.  Ex  parts  Bank  of  England,  18 
Ves.jun.229. 

An  agent  for  a  public  company  abroad  may, 
to  the  prejudice  of  the  bankrupt,  prove,  with  the 
consent  of  the  assignees,  on  behalf  of  the  com* 
pany,  on  bills  of  exchange.  Ex  parte  Cotesworth, 
1  Mont  &  Bligh,  92;  1  Deac  &  Chit  281. 

On  a  petition  by  the  assignees,  ordered,  that 
the  respective  agents  of  several  societies  be  al- 
lowed to  tender  their  respective  proofs  of  their 
debts  before  the  commissioner,  but  not  to  have  any 
power  over  the  certificate,  or  choice  of  assignees. 
Ex  parte  EUis,  1  Deac.  &,  Chit  463. 

(c)  Bankrupt  himself 

If  an  executor,  who  is  directed  to  carry  onhia 
testator's  partnership  trade,  exceed  his  authority, 
by  employing  the  assets  in  bis  trade  to  an  extent 
not  warranted  by  the  will,  and  the  surviving  part- 
ner and  the  executor  become  bankrupt,  the  excess 
of  the  assets  so  employed  may  be  proved  by  the 
executor  under  their  commission.  Ex  parte 
Richardson,  Buck,  202,  421 ;  3  Madd.  13a 

An  executor  and  trustee  having  committed  a 
devastavit,  is  precluded  from  proving  under  his 
bankruptcy ;  liberty  to  prove  was  given,  in  the 
first  instance,  and  without  previous  application 
to  the  commissioners,  to  a  legatee  on  behalf  of 
himself  and  others,  with  a  direction  that  the  di- 
vidend should  be  paid  into  the  Bank  in  trust  in 
the  matter.    Ex  parte  Moody,  2  Rose,  413. 

An  executor,  bankrupt,  cannot,  without  an 
order  of  the  court,  prove  under  bis  own  commis- 
sion, in  respect  of  a*  debt  due  from  him  to  the 
testator's  estate.  Ex  parte  Shaw,  1  Glyn  &  J.  127. 

Where  the  bankrupt  and  another  are  executors 
of  a  creditor  of  the  bankrupt,  the  court  will  per- 
mit the  other  executor  to  prove  the  debt,  though 
there  be  a  suit  depending  in  the  ecclesiastical 
court  as  to  the  executorship.  Ex  parte  Shake- 
shaft,  3  Bro.  c.  c.  19a 

Proof  in  bankruptcy,  in  respect  of  trust  pro- 
perty/ of  infants  continued  by  the  administratrix 
in  the  trade  in  which  the  testator  was  engaged, 
carried  on  by  the  bankrupt,  constituting  a  inn 


his  testator  comes  to  the  hands  of  his  assignees, 
he  shall  be  admitted  a  creditor  for  that  money  : 
but  the  dividends  shall  be  paid  into  the  Bank,  tor  , 
the  use  of  the  creditors  of  the  deceased.  Ex  parte 
Leeks,  2  Bro.  C.  C.  596. 

22.  When  Proof  may  be  made. 

The  petitioning  creditor  under  a  commission 
of  bankruptcy  must  prove  his  debt  at  a  public 
meeting.  List's  case,  2  Ves.  &,  B.  273;  2  Rose, 
24. 

If  a  creditor,  through  accident,  omits  to  prove 
at  the  final  dividend,  he  may  be  permitted  to 
prove,  without  disturbing  any  payment  made  by 
the  assignees,  and  placing  the  creditors  not  paid 
in  the  same  situation  as  if  he  had  originally 
proved.     Ex  parte  Day,  1  Mont  212. 

On  petition  to  expunge  a  proof,  founded  on  an 
affidavit  of  a  creditor,  who  died  before  the  proof 
was  made,  the  commissioners  were  directed  to 
review  the  proof,  although  two  dividends  had 
been  paid.    Ex  parte  Bridges,  4  Madd.  269. 

23.  Proceedings  to  claim  Proof. 

Course  of  Proceedings.]--An  application  to  the 
chancellor  before  the  decision  of  the  commission- 
ers to  receive  or  reject  a  proof,  with  the  view  to 
the  choice  of  assignees,  is  improper.  Ex  parts 
De  Tastet,  1  Ves.  &  B.  280;  1  Rose, 324. 

A  petition  to  prove  a  debt. in  bankruptcy  is  ir- 
regular, because  the  creditor  did  not  go  before  the 
commissioners  till  after  it  was  presented,  and  be- 
cause .brought  to  hearing  without  stating  what 
passed  before  them.  Ex  parte  Wright,  2  Ves. 
jun.  41. 

Proof  was  refused,  where  the  party  claiming  the 
debt  being  charged  by  the  examination  of  the 
bankrupt  with  the  receipt  of  money,  refused  a  dis- 
closure as  to  the  receipt  and  application,  on  the 
ground  that  it  might  tend  to  criminate  him.  Ex 
parte  Symes,  11  Ves.  jun.  521. 

I£  at  a  dividend,  a  proof  is  rejected  from  the 
creditor's  inability  through  accident  to  produce 
tho  security,  the  dividend  may  be  opened  on  im- 
mediate notice  to  the  assignees  to  suspend  pay- 
ment   Ex  parte  Barclay,  1  Mont  126. 

Assignees,  applying  to  prove,  are  not  bound 
by  the  same  laches  as  might  bind  a  mere  indi- 
vidual creditor.  Ex  parte  Smith,  1  Deac.  & 
Chit  267. 

The  court  of  review  will  make  no  order  for 
proof  of  a  debt,  in  anticipation  of  a  probable  ob- 
jection that  may  be  made  to  such  proof  by  the 
commissioner.  Ex  parts  Beaumont,  1  Deac.  & 
Chit  360. 

When  any  application  of  this  nature  is  made 
previous  to  the  choice  of  assignees,  the  petition- 
ing creditor  should  be  served  with  the  petition.  Id. 

Where  the  commissioners  have  once  rejected 
the  proof  of  a  debt,  the  creditor  may  petition  to 
prove,  notwithstanding  the  commissioners  re- 
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ferred  him  to  a  subsequent  meeting,  at  which  he 
declined  to  attend.    Ex  parte  Skipp,  2  Deac  & 

chk.8a  s 

By  1  &  2  WilL  4,  c  56,  s.  30,  any  one  of  the 
commissioners  may,  if  he  think  fit,  adjourn  the  ex- 
amination  of  a  proof  of  a  debt  to  be  heard  before  a 
subdivision  court;  which  court  shall  proceed*  and 
finally \  and  without  appeal,  except  upon  matter  of 
law  or  equity,  or  of  the  refusal  or  the  admission 
of  evidence,  determine  on  the  proof:  provided 
that,  by  consent,  the  validity  of  the  debt  may  be 
tried  by  a  jury  on  an  issue  to  be  prepared  by  the 
commissioner,  to  be  tried  before  a  judge  of  the  court 
of  review* 

Petition.]— A  petition  by  many  creditors  to 
prove  is  not  multifarious  if  they  have  a,  common 
object    Exports  Bousfield,  1  Mont  128. 

Nor  is  a  petition  to  prove  and  remove  assignees. 
Ex  parte  Howell,  1  Mont  129. 

The  petition  of  three  creditors  for  an  order  to 
prove  three  distinct  debts,  held  to  be  multifari- 
ous. The  court  will  not  permit  the  claims  of 
different  persons  to  be  united  in  the  same  peti- 
tion.   Ex  parte  Saer,  1  Mont  &  Mac.  280. 

A  petition  to  be  admitted  to  prove  a  debt 
which  the  commissioners  had  rejected,  should 
state  the  ground  of  their  rejection.  Ex  parte 
Curtis,  1  Rose,  274 ;  Ex  parte  Schmalding,  Buck, 
93;  Ex  parte  Wilson,  1  Cox,  308. 

A  petition  to  prove  a  debt  and  stay  certificate 
should  state  the  grounds  on  which  the  commis- 
sioner, rejected  the  proof;  and  the  court  refused 
leave  to  amend.  Ex  parte  Pearse,  1  Mont  &, 
Bligh,  262:  &  P.  Ex  parte  Worth,  2  Deac.  & 
Chit  4;  1  Deac.  &  Chit  574 

A  petition  to  prove  a  debt  and  stay  the  certifi- 
cate must  state  that  the  proof  will  turn  the  certi- 
ficate. Ex  parte  Skipp,  1  Mont  &  Bligh,  262 ; 
1  Deac.  &  Chit  497. 

Costs.] — When  a  petition  to  prove  under  a  com- 
mission is  unnecessary,  the  petitioner  is  liable  to 
costs.     Ex  parte  Rogers,  1  Deac.  &  Chit  38. 

Where  a  creditor  petitions  to  prove  a  debt 
which  is  not  in  its  nature  provable,  the  petition 
will  be  dismissed  with  costs,  notwithstanding  the 
commissioners  rejected  the  proof  for  an  insuffi- 
cient reason.  Ex  parte  Worthington,  1  Deac  & 
Chit  28a 

No  costs  given  upon  petition  by  joint  creditors 
to  prove  against  the  separate  estate,  there  being 
no  joint  effects  or  solvent  partner.  Exports 
Bradshaw,  1  Glyn  &  J.  99. 

An  order  was  made  by  the  vice  chancellor,  and 
confirmed  on  appeal  to  the  lord  chancellor,  that 
the  petitioner  should  be  admitted  to  prove  a  debt 
which  the  commissioners  had  rejected  from  an 
error  in  judgment : — Held,  that  the  costs  of  all 
parties  should  be  paid  out  of  the  estate.  Ex  parte 
Piske,  1  Mont  &  Mac  93. 

24  Amount  to  be  proved. 

Upon  a  sale  of  goods  to  be  paid  for  at  the  end  of 
the  year  in  which  they  were  purchased,  but  if  paid 


for  before  the  end  of  the  year,  202.  per  cent  dis- 
count to  be  allowed,  which  were  not  paid  for 
within  the  year: — Held,  on  the  bankruptcy  of 
the  purchaser,  that  proof  could  not  be  made  of 
the  whole  debt,  without  deduction  for  discount 
Ex  parte  Pigou,  3  Madd.  13& 

A  creditor  who  borrows  money,  which  he  after* 
wards  pays  with  interest,  after  a  secret  act  of 
bankruptcy,  is  considered  as  having  never  bor- 
rowed, and  he  shall  prove  his  whole  debt  Ex 
parte  Congaltan,  3  Bro.  C.  C.  47. 

M.  &  S.,  being  trustees  of  money  in  the  fundi, 
sell  it  for  the  benefit  of  &,  who  dies  insolvent  K. 
becomes  bankrupt  The  person  interested  in  the 
funds  may  prove  against  the  estate  of  K.  the 
value  of  the  funds  at  the  bankruptcy,  though  S/i 
estate  be  first  liable.  Ex  parte  Shakeskeft,* 
Bro.  C.  C.  197. 

Am  being  an  indorsee  of  B.,  C,  &  Co.'s  accept, 
ances  for  13642.,  sues  out  a  separate  commission 
against  B  At  the  time  of  suing  out  the  com- 
mission, Dn  the  person  for  whom  A.  had  dis- 
counted the  acceptances,  had,  by  payments  on 
account,  reduced  the  debt  to  4301.  A.  is  entitled 
to  prove  for  the  whole  amount,  and  for  all  thatk 
received  above  4202.  will  be  a  trustee  4brD.Es 
parte  De  Tastet,  1  Rose,  10. 

Upon  a  consignment  with  authority  to  sell  to 
reimburse  advances  on  the  consignment,  the  defi- 
ciency to  be  made  good,  and  the  surplus,  if  any, 
restored,  where  part  of  the  goods  were  sold  to  the 
consignees,  proof  under  their  bankruptcy  ma 
limited  to  the  balance  of  the  original  advance.  Es 
parte  Thompson,  18  Ves.  jun.  134;  1  Rose,  16& 

A  contingent  interest  was  assigned  to  securein 
part  a  debt  exceeding  the  value  of  the  interest,  the 
assignee  insured  against  the  contingency^indupon 
its  taking  effect  received  the  sum  insured : — Held, 
upon  the  bankruptcy  x>f  his  debtor,  that  the  sum 
so  recovered,  minus  the  premium  and  expenses, 
must  be  deducted  from  his  proof.  Ex  psrU 
Andrews,  2  Rose,  410;  1  Madd.  573. 

A  creditor  on  a  bill  of  exchange  made  affidavit 
of  a  debt  due  of  2500/.,  which  proof  was  admitted 
for  only  1200Z. ;  the  residue  was  claimed.  It  ip> 
peared  afterwards  that  the  creditor  was  entitled 
to  prove  the  whole  against  the  bankrupt,  but  ia 
the  meantime  he  had  received  5002.  from  some 
other  party  to  the  bilL  The  former  affidavit  can- 
not now  be  received  as  a  proof  of  the  remainder 
of  the  debt,  but  a  new  proof  must  be  made;  •wl 
500Z.  haying  been  actually  paid  to  the  creditor, 
he  can  only  prove  the  residue  after  deducting 
the  5001.    Ex  parte  WorroU*  1002,309. 


25.  Effect  of  Proof. 
(a)  Abandonment  of  Suit. 
By  6  Geo.  4,  c  16,  s.  59,  no  creditor  whs  he* 
brought  any  action  or  suit  against  the  bankrupt,* 
respect  of  a  demand  prior  to  the  bankruptcy,  sr 
which  might  have  been  proved,  shall  prove  or  enter 
a  claim  without  relinquishing  the  action  orsvt; 
and  the  proving  or  claiming  shall  be  an  etectwn* 
take  the  benefit  of  the  commission  with  respect^ 
the  debt  proved  or  claimed:  provided  that  mere- 
dit^shaUnotUliabUfartUcos4o;andtkst,whm 
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the  action  or  suit  is  joint,  relinquishing  as  regards 
the  bankrupt  skaU  not  affect  the  other  parties. 

A  creditor  who  has  proved,  will,  upon  petition 
by  the  assignees,  be  restrained  from  issuing-  exe- 
cution against  the  property  of  the  bankrupt  in 
the  possession  of  the  assignees.  Ex  parte  Ber- 
nasconi,  2  Glyn  &  J.  381.  . 

If  a  creditor  has  both  proved  his  debt  under  a 
commission  of  bankrupt,  and  commenced  an  ac- 
tion against  the  bankrupt,  before  the  passing  of 
the  statute  49  Geo.  3,  c  121,  s.  14,  that  act  does 
not  compel  him  to  relinquish  his  action.  Ather- 
stone  v.  HuddlesUme,  2  Taunt  181.  And  see 
longing  v.  Comyn,  2  Taunt  246. 

The  49  Geo.  3,  c  121,  s.  14,  which  enacts,  that 
creditors  who  shall  have  brought  an  action  against 
the  bankrupt,  shall  not  be  at  liberty  to  prove  un- 
der the  commission  without  relinquishing  such 
action,  extended  to  prevent  a  creditor  who  was 
suing  two  partners  from  proving  his  debt  under 
a  separate  commission  issued  against  one.  Blan- 
«*»  v.  Tauter,  Gow,  199— Holroyd. 

A  creditor  who  is  suing  the  bankrupt  at  law  is 
not  entitled  to  benefit  under  the  commission,  and 
has  no  resource  to  the  great  seal,  unless  he  gives 
up  his  legal  proceedings.  Ex  parte  Joseph,  1 
Rose,  184. 

In  another  case  previous  to  the  statute,  the 
court  of  C.  P.  refused  to  order  a  common  appear- 
ance to  be  entered,  on  the  ground  that  the  plain- 
tiff had  proved  his  debt,  and  been  chosen  assig- 
nee under  a  commission  against  the  defendant 
Hill  v.  Reeves,  1B.&P.  424.  And  see  Oliver 
Ames,  8  T.  R.  364 

A  creditor  is  not  compelled  to  elect  in  bankrupt- 
cy if  the  debts  are  of  a  different  nature,  as  a  note 
and  a  bond.  Ex  parte  Ghrosvenor,  14  Ye*  jun.  588. 

Where  the  proof  of  the  petitioner's  debt  was 
refused  under  the  commission,  and  he  brought 
an  action  against  the  bankrupt,  obtained  a  ver- 
dict, entered  up  judgment,  and  took  out  a  capias 
ad  satisfaciendum  m  order  to  fix  the  bail ;  and 
the  bankrupt  surrendered  himself  in  discharge 
of  them :  the  petitioner  was  admitted  to  prove  his 
debt,  and  the  certificate  was  stayed.  Ex  parte 
Arundel,  1  Rose,  143;  18  Yes.  jun.  231. 

A  creditor  having  the  bankrupt  in  execution  be- 
fore the  bankruptcy,  was  not  bound  to  elect  until 
a  dividend.    Ex  parte  Warwick,  14  Ves.  jun.  136. 

A  creditor  was  not  bound  to  elect  to  proceed  at 
law,  or  under  a  commission  of  bankruptcy  before 
a  dividend ;  therefore,  a  creditor  having  the  bank- 
rupt in  custody  on  mesne  process,  was  permitted 
to  vote  in  the  choice  of  assignees.  Ex  parte 
Sharps,  11  Yes.  jun.  203. 

Exception  to  the  general  rule,  that  election  to 
come  in  under  a  commission  of  bankruptcy  or 
proceed  at  law  cannot  be  compelled  before  divi- 
dend, the  creditor  having,  for  the  purpose  of 
taking  both  remedies,  split  an  entire  demand, 
and,  being  the  assignee,  delayed  a  dividend.  Ex 
parte  Grosvenor,  14  Yes.  jun.  587. 

Proof  or  claim  by  a  creditor  for  any  debt  ope- 
rates under  the  49  Geo.  3,  c  121,  s.  14,  as  a  re- 
lmquiahment  of  an  action  previously  brought  for 


a  distinct  demand,  but  not  as  it  seems  of  an  ac- 
tion subsequently  brought  for  a  distinct  demand. 
Ex  parte  Glover,  1  Glyn  &  J.  270. 

A  creditor  accepting  an  assignment  of  a  debt 
proved,  is  substantially  a  creditor  proving  a  debt 
within  the  49  Geo.  3,  c  121,  s.  14,  and  thereby 
relinquishes  an  action  brought  by  him  against 
the  bankrupt  Ex  parte  Taylor,  1  Glyn  &J.  399. 

A  party  tendering  the  proof  or  claim  of  a  debt 
under  a  commission,  is  entitled  to  the  judgment 
of  the  commissioners  upon  his  right  to  prove  or 
claim,  before  he  discharges  the  bankrupt,  or  re- 
linquishes the  action ;  but  the  bankrupt  must  be 
discharged,  ana*  the  action  and  all  benefit  from  it 
relinquished,  before  the  proof  or  claim  is  admit- 
ted upon  the  proceedings.  Ex  parte  Frith,  1 
Glyn  &  J.  165. 

A  verdict  creditor  having  proved  his  debt,  and 
otherwise  acted  under  the  commission,  has  made 
his  election,  andVshall  not  afterwards  resort  to  the 
bankrupt's  baiL  Aylett  v.  Harford,  2  W.  Black. 
1317. 

Where  the  plaintiff,  in  an  action  against  a 
bankrupt,  makes  his  election  to  proceed  under 
the  commission,  the  defendant  is  entitled  to  have 
some  entry  or  suggestion,  recording  the  election, 
put  on  the  record.   Kemp  v.  Potter,  6  Taunt  549. 

A  creditor  having  the  bankrupt  in  execution 
at  the  time  the  commission  issues,  may  elect 
Ex  parte  KnoweU,  13  Yes.  jun.  193. 

If  a  bankrupt  be  token  in  execution  after  the 
commission  issued,  the  effect  is  an  election  with- 
out regard  to  the  particular  motive.    Id. 

If  a  bankrupt,  surrendered  in  discharge  of  his 
bail,  be  discharged  by  the  creditor,  having  never 
been  charged  in  execution,  this  is  no  election, 
and  the  creditor  may  be  permitted  to  prove.  Ex 
parte  CundaU,  6  Yes.  jun.  446. 

A  creditor  proceeding  at  law  obtains  an  order 
for  inquiry  before  the  commissioners,  and  after- 
wards takes  out  an  execution.  Ordered  to  with- 
draw that  execution,  with  costs.  Ex  parte  Bo- 
zannet,  1  Rose,  181. 

(o)  Relinquishment  of  Right  to  sue.    > 

By  the  49  Geo.  3,  c.  121,  s.  14,  it  was  enacted 
that  the  proving  a  debt  should  be  deemed  an 
election  by  the  creditor  to  take  the  benefit  of  the 
commission.  The  plaintiff  proved  a  debt  under 
a  commission  sued  out  against  the  defendant  by 
virtue  of  that  act,  and,  after  the  passing  of  the  6 
Geo.  4,  c  16,  (which  repealed  the  49  Geo.  3,  c 
121,)  arrested  the  defendant  for  the  same  debt 
The  court  directed  the  defendant  to  be  discharged 
from  custody ;  holding  that  the  plaintiff's  election 
to  prove  under  the  commission  operated  as  a 
final  abandonment  of  his  claim  against  the  person 
of  his  debtor.  Adams  v.  Bridget,  1 M.  &,  Scott, 
438;  8Bing.314. 

The  proof  of  a  debt,  though,  by  the  49  Geo.  3, 
c.  121,  s.  14,  a  conclusive  election  to  adopt  the 
commission,  does  not  afreet  the  remedies  of  the 
party  proving  for  the  recovery  of  his  debt  unpaid. 
Ex  parte  Buckle,  1  Glyn  &  J.  32. 

In  cases  within  the  5  Geo.  2,  c,  30,  s.  9,  ere- 
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ditors  who  had  obtained  an  order  to  prove  under 
a  second  commission,  in  which  15*.  in  the  pound 
was  not  paid : — Held*  to  be  entitled  to  prove  their 
debts  unpaid  under  a  third  commission.    Id. 

It  seems  that  the  proving  a  debt  under  a  com- 
mission, is  an  election  by  the  creditor  within  that 
statute,  which  deprives  him  of  his  remedy  by  ac- 
tion against  the  bankrupt  in  the  cases  excepted 
in  statute  5  Geo.  2,  c.  30,  s.  9.  Read  v.  Sowerby, 
3M.&S.78;  2  Rope,  28a 

Proof  under  a  commission  is  equivalent  to 
payment    Ex  parte  Honeby,  Buck,  351. 

Where  A.,  having  proved  a  debt  under  a  com- 
mission against  B.,  brought  an  action  and  ob- 
tained judgment  against  B.  for  the  amount  so 
proved,  a  sum  attempted  to  be  proved,  and  other 
sums  advanced  after  the  bankruptcy;  and  upon 
this  judgment  sued  out  execution,  and  caused 
property  of  Bn  in  possession  of  his  assiguees,  to 
be  taken  in  execution:  the  court  ordered  the 
execution  to  be  withdrawn  altogether.  Qusre, 
whether  the  court  would  have  so  interfered  if  the 
judgment  and  writ  of  execution  had  not  included 
the  sum  proved  under  the  commission.  Ex  parte 
Chamber*,  1  Mont  &  Mac  130. 

A  bill,  after  proof  under  a  commission  against 
the  acceptor,  was  paid  by  the  drawer,  who,  after 
a  dividend,  having  arrested  the  bankrupt  for  the 
balance,  and  being  also  surety  for  him  on  another 
bill,  was  ordered  to  discharge  him,  and  restrained 
from  lodging  any  detainer,  under  49  Geo.  3,  c. 
121,  ss.  8  &  14.    Ex  parte  Lobbon,  1  Rose,  219. 

Though  a  creditor  having  received  a  dividend 
under  a  bankruptcy  may  refund  and  proceed  at 
law,  he  cannot,  if  he  has  signed  the  certificate. 
Ex  parte  Freeman,  4  Ves.  jun.  836. 


Several  Debts.]— Where  a  party  has  clear  se- 
parate demands  on  a  bankrupt,  he  may  sue  for 
one,  and  come  under  the  commission  for  the  other, 
but  not  if  they  are  only  different  securities  for 
the  same  debt  Ex  parte  Crinsoz,  1  Bro.C.C.270. 

If  a  creditor  prove  one  debt  under  a  commis- 
sion of  bankruptcy,  he  is  not  thereby  precluded 
from  suing  upon  another,  although  it  was  due  at 
the  time  of  his  proving  the  first  Bridget  v.  Mills, 
12  Moore,  92 ;  4  Bing.  18. 

By  the  49  Geo.  3,  c  121,  s.  14,  a  person  hav- 
ing two  debts  cannot  come  in  under  the  commis- 
sion for  the  one,  and  proceed  at  law  for  the  other. 
Ex  parte  Hardenburgh,  1  Rose,  204. 

Two  parcels  of  goods  were  sold  at  different 
times,  and  paid  for  by  bills ;  the  vendee  after- 
wards becoming  bankrupt,  the  vendors  proved 
under  the  commission  for  the  amount  of  the  first 
parcel,  they  then  holding  the  bill  given  in  pay- 
ment for  the  same ;  the  bill  for  the  other  parcel 
having  been  negotiated  by  them  prior  to  the 
bankruptcy,  and  being  then  outstanding,  was 
afterwards  dishonoured : — Held,  that  the  vendors 
were  not  precluded  by  the  statute  49  Geo.  3,  c. 
121,  s.  14,  from  suing  the  bankrupt  for  the 
amount  of  the  last  parcel  of  goods.  Watson  v. 
Medex,  1  B.  &  A.  121. 

So  held  on  the  6  Geo.  4,  c.  16,8.59.  Ex  parte 
Edward*.  1  Moot  &  Mac  116. 


Where  a. creditor  proved  one  of  several  biBs 
accepted  in  payment  of  the  same  debt,  and  after- 
wards declared  against  the  bankrupt  on  the 
others : — Held,  that  the  election  of  the  creditor 
to  take  the  benefit  of  the  commission  was  con- 
fined  by  the  49  Geo.  3,  c  121,  s.  14,  to  the  debt 
actually  proved,  and  did  not  extend  to  distinct 
debts  ejusdem  generis  due  at  the  same  time. 
Harley  v.  Greenwood,  5  B.  &  A.  95. 

A  creditor  cannot  proceed  at  law  upon  one  of 
two  bills  for  goods  sold,  which  became  doe  and 
was  dishonoured  before  proof  of  the  other,  bat 
returned  after  the  proofi  Ex  parte  Schle$inger,U 
Glyn  &  J.  392. 

A  creditor  for  goods  sold  may  prove  on  &  bill 
for  part  of  the  debt,  and  proceed  at  law  on  a  bill 
for  the  remainder,  which  he  has  negotiated  before 
the  bankruptcy  and  taken  up  after  the  proo£  Ex 
parte  Sly,  2  Glyn  &  J.  163. 

A  perron  to  whom  several  debts  were  due  from 
a  bankrupt,  arising  out  of  separate  sales  of  goods, 
proved  some  of  the  debts  under  the  commission; 
another  person,  who  was  suggested  to  be  a  trus- 
tee for  him,  sued  at  law  upon  a  note  which  the 
bankrupt  had  given  for  other  part  of  the  goods 
sold.  The  court  of  C.  P.  refused  to  interfere  ja 
a  summary  way  to  stay  proceedings  on  the  bail- 
bond  in  this  action.  Howell  v.  Golledge,  5  Taunt 
175 ;  2  Rose,  130. 

Different  Forties.]— The  statute  49  Geo.  3,  c. 
12] ,  s.  14,  which  enacts,  that  creditors  proceeding 
under  the  commission  shall  be  deemed  to  have 
made  their  election  not  to  sue,  does  not  extend  to 
prevent  a  creditor  who  proves  a  joint  debt  under 
a  commission  against  one  partner  from  suing 
the  others.  Young  v.  Glass,  16  East, 252 :  S.P. 
Heath  v.  Hall,  4  Taunt  326;  2  Rose,  271. 

The  proving  against  the  principal,  is  not  an 
election  not  to  proceed  against  the  surety.  £* 
parte  Hughes,  5R&A.  483. 

Where  an  attorney,  in  order  to  get  possession 
of  papers  belonging  to  A.,  in  the  hands  of  A> 
former  attorney,  who  had  a  lien  upon  them  fir 
the  amount  of  his  bill  then  in  dispute,  undertook 
that  A.  should  enter  into  a  reference: — Held, 
that  A.  having  subsequently  become  bankrapt 
for  the  second  time,  and  without  paying  fifteen 
shillings  in  the  pound,  the  proof  of  the  debt  un- 
der the  commission  was  not  an  election  by  the 
former  attorney  under  49  Geo.  3,  c  121,  a  14*  so 
as  to  dispense  with  the  reference.    JUL 

A.  and  B.  having  dissolved  partnership,  in 
award  was  made,  by  which  B.  was  directed  to  pay 
A.  a  certain  sum,  and  to  pay  several  partnership 
debts.  B.  gave  a  warrant  of  attorney  for  secur- 
ing the  money  awarded,  with  a  stipulation  in  the 
defeasance,  that,  if  A.  should  be  called  upon  to 
pay  any  of  the  partnership  debts,  he  should  beat 
liberty  to  enter  up  judgment  B.  became  bank- 
rupt, and  A.  proved  his  private  debt  under  the 
commission,  and  received  a  dividend  thereon.  A 
was  afterwards  sued  for  a  partnership  debt,  and 
entered  into  an  arrangement  with  the  creditor  to 
pay  it  by  instalments,  and  then  entered  up  joofc- 
ment,  and  took  out  execution  on  the  warrant  *f 
attorney,  before  &  had  dbiabwd  his 
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Held,  that  A.  was  not  deprived  of  hi*  remedy 
by  49  Geo.  3,  c  121,  ss.  8  &  14.  Dallyv.WoL 
ferston,  3D.&R.  269. 

The  drawer  of  a  bill  of  exchange,  who  has  paid 
the  amount  to  the  holder  after  a  commission  of 
bankruptcy  issued  against  the  acceptor,  may  sue 
the  acceptor  before  he  has  obtained  his  certifi- 
cate, and  arrest  him  upon  me  bill,  notwithstand- 
ing the  holder  has  proved  the  bill  under  the  com- 
mission. Mead  y.  Braham,  3  M.  &  a  91;  3 
Rose,  289. 

Joint  creditors  having  taken  out  a  commission 
of  bankruptcy,  proving,  and  voting  in  the  choice 
of  assignees,  may  afterwards  join  the  bankrupt  in 
an  action  as  a  co-defendant,  upon  giving  a  full 
indemnity,  undertaking  to  take  no  advantage  of 
the  verdict  or  Judgment  against  him,  with  costs 
of  petition.  Ex  parte  Read,  1  Ves.  &  B.  346; 
1  Rose,  460. 

(c)  Relinquishment  of  Securities. 

A  creditor  having  a  lien  on  property  of  the 
bankrupt  for  his  debt,  held  to  be  concluded  by 
proving  his  debt,  voting  in  the  choice  of  assig- 
nees, and  signing  the  certificate,  and  ordered  to 
deliver  up  the  property  on  which  he  had  a  lien. 
Ex  forte  Solomon,  1  Glyn  &  J.  25. 

If  a  creditor,  who  has  an  additional  security 
for  his  debt,  take  the  bankrupt's  acceptances,  it 
is  his  duty  when  he  proves  the  debt,  to  state  that 
act  to  the  commissioners ;  and  where  a  creditor 
had  not  done  so,  the  proof  was  ordered  to  be  ex- 
ponged,  with  liberty  for  him  to  so  again  before 
the  commissioners  and  tender  his  proof  Ex 
parte  Hsssack,  Buck,  390. 

Separate  creditors,  who  had  taken  a  joint  se- 
curity, permitted,  on  giving  it  up,  to  resort  under 
a  commission  of  bankruptcy  to  their  original 
debts.    Ex  parte  Lobb,  7  Ves.jun.59a 

Proof  under  a  commission  is  equivalent  to 
payment;  therefore,  where  solicitors  had  obtained 
an  order  to  have  their  bill  taxed,  and  to  prove  for 
the  amount,  it  was  held  that  they  had  relinquished 
their  lien  upon  the  papers  in  their  hands  belong- 
ing to  the  bankrupt  Ex  parte  Hornby,  Buck,  351. 

A  creditor  who  has  obtained  goods  of  his  debtor 
just  before  bankruptcy,  shall  not  prove  for  the 
residue  without  accounting  for  the  goods  so  ob- 
tained.   Ex  parte  Smith,  3  Bro.CC.  46. 

(d)  Discharge  of  Bankrupt. 

Bj  6  Geo.  4,  c.  16,  s.  59,  if  a  bankrupt  be  in 
prison,  or  in  custody  at  the  suit  of  or  detained  by 
«  creditor,  he  shall  not  prove  or  claim  without 
giving  a  discharge  in  writing  for  the  bankrupt. 

Where  a  creditor  who  petitions  to  prove  his 
debt*  holds  the  bankrupt  m  arrest  under  mesne 
process,  he  is  entitled  to  his  discharge  instanter, 
upon  the  order  for  the  proeC  Ex  parte  Irving, 
Bock,  423. 


A  creditor  issued  a  writ  against  the  bankrupt, 
•ad  then  proved  his  debt  under  the  commission : 
the  hejikrupt  was  afleiwaidsaiTested  and  several 
<h*aiimis  were  lodged  against  him : — Held,  that 
the  bankrupt  should  be  discharged,  and  the  ar- 
i.  St 


resting  creditor  to  pay  all  the  costs.    Ex  parts 
Moore,  Buck,  521. 

Arresting  the  bankrupt  before  commission, 
and  keeping  him  in  execution  after,  is  an  elec- 
tion not  to  proceed  under  the  commission.  Ex 
parte  Warder,  3  Bro.  C.  C.  191. 

Under  6  Geo.  4,  c  16,  s.  120,  which  authorizes 
the  discharge  of  a  certificated  bankrupt  taken  in 
execution  for  a  debt  provable  under  his  commis- 
sion, the  court  has  incidentally  the  power  of  stay- 
ing, before  judgment,  proceedings  against  such  a 
bankrupt  for  such  a  debt  Sadler  v.  Cleaver,  7 
Bug.  769;  5  M.  &  P.  706. 

But  the  defendant  having  created  unnecessary 
expense  and  delay  to  the  plaintiff,  he  was  requir- 
ed to  pay  all  the  costs  incurred,  from  the  day  the 
cause  might  have  been  tried  to  the  time  of  the 
application  to  stay  the  proceedings.    Id. 


26.  Reduction  and  expunging  Proof. 

(a)  By  Commissioners. 

By  6  Geo.  4,  c  16,  s.  60,  if  it  shall  appear  to 
the  assignees,  or  to  two  or  more  creditors,  who  have 
proved  to  the  amount  of  20/.  or  upwards,  that  any 
debt  proved  is  not  justly  due,  either  in  whole  or  in 
part,  they  may  make  a  representation  thereof  to 
the  commissioners,who  may  summon  and  examine 
on  oath  the  party  oroving  together  with  other  wit- 
nesses ;  ana,  in  their  discretion,  the  commission- 
ers may  expunge  the  same,  either  wholly  or  in 
part:  provided,  that  the  persons  requiring  inves- 
tigation sign  an  undertaking  for  costs,  and  that 
either  party  may  apply  by  petition. 

Commissioners  cannot  expunge  a  proof  as  long 
as  it  remains  upon  the  proceedings,  it  must  be 
considered  as  a  debt  Ex  parte  Graham,  1 
Rose,  456. 

Where  a  creditor  proved  in  respect  of  several 
bills  of  exchange  drawn  by  the  bankrupt  and  dis- 
counted by  the  creditor,  and  one  of  those  bills 
was  subsequently  wholly  paid : — Held,  that  so 
much  of  the  proof  as  related  to  that  bill  must  be 
expunged.    Ex  parte  Barratt,  1  Glyn  Sl  J.  327. 

Where  a  creditor  holding  bills  of  exchange 
proves  the  amount  of  his  debt,  with  a  statement 
that  beholds  the  bills  as  security,  and  any  of  the 
bills  are  subsequently  paid  by  the  other  parties  to 
them,  the  amount  so  paid  must  be  deducted  from 
the  proof  and  the  dividends;  or,  if  the  dividends 
have  been  paid  upon  the  whole  of  the  proof  with- 
out such  deduction,  the  assignees  are  not  there- 
by concluded,  for  the  Lord  Chancellor  will  order 
tnro  to  be  refunded;  it  makes  no  difference  whe- 
ther the  bills  have  been  deposited  without  in- 
dorsement, or  have  been  indorsed  by  the  bank- 
rupt to  the  creditor.    Ex  parte  Burn,  2  Rose,  55. 

Where  the  indorser  of  a  bill  of  exchange  be- 
comes bankrupt,  and  the  holder  proves  his  biH 
under  the  commission,  and  afterwards  compounds 
it,  and  discharges  the  acceptor  without  notice 
to  the  assignees  of  the  indorser,  he  also  dis- 
charges the  indorser's  estate,  and  the  proof  of 
his  debt  must  be  expunged.  Ex  parte  Smith,  3 
Bro.  a  CI. 
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(b)  By  the  Court. 

The  court  of  Review  will  not  expunge  a  proof, 
merely  because  the  creditor  has  instituted  process 
in  a  foreign  country  for  the  recovery  of  his  debt, 
in  the  absence  of  ail  evidence  as  to  the  nature  of 
the  process  abroad.  Ex  parte  Cotesioorth,  1 
Deac.  &  Chit  281 ;  1  Mont  &  Bligh,  92. 

A  petition  by  creditors  to  expunge  proofs,  to 
adroit  proofs,  and  to  remove  assignees  is  not  mul- 
tifarious ;  but  the  removal  of  assignees  being  re- 
fused, the  petition  becomes  multifarious.  Ex 
parte  Grazebrook,U  Deac  &  Chit  186. 

A  petition  by  the  bankrupt  to  expunge  the 
proofs  of  various  creditors,  dismissed  as  being 
multifarious ;  costs  not  given  out  of  the  estate, 
on  the  ground  that  it  would  be  hard  upon  the 
creditors  whose  debts  were  indisputable.  Ex 
parte  Coles,  Buck,  256. 

Upon  petition  to  expunge  a  proof  on  grounds 
not  taken  before  the  commissioners,  the  respon- 
dent will  have  his  costs  out  of  the  estate.  Ex 
parte  Ellis,  1  Mont  &  Bligh,  254. 

An  examination  taken  before  the  commission- 
ers upon  an  inquiry,  is  not  evidence  to  expunge 
a  creditor's  proof,  who  was  not  a  party  to  the  in- 
quiry. Nor  is  it  evidence  to  ground  an  order  for 
an  inquiry  as  to  the  validity  of  the  proof.  Ex 
parte  Cole*,  Buck,  242. 

Whatever  it  is  necessary  to  decide  collaterally 
to  the  point  of  proof,  might  give  jurisdiction  in 
bankruptcy.    Ex  parte  Jtowton,  1  Rose,  15. 

One  of  two  partners,  the  other  being  abroad, 
proves  a  debt,  and  dies,  service  of  the  petition  to 
expunge  the  debt  upon  the  attorney  appointed  to 
receive  the  dividends,  ordered  to  be  good  service 
upon  motion.    Ex  parte  Peyton,  Buck,  200. 

27.  Proof  against  joint  or  separate  Estate. 

(a)  Joint  Debt  against  separate  Estate. 

No  joint  Estate.] — Joint  creditors  admitted  to 
prove  their  debts  on  the  separate  estate  of  one 
partner,  there  being  no  joint  estate.  Ex  parte 
Hayden,  1  Bro.  C.C.  454 :  S.  P.  Ex  parte  MacheU, 
2  Ves.  &  B.  216. 

Proof  by  joint  creditors  under  a  separate  com- 
mission, there  being  no  joint  estate  or  solvent 
partner.  Ex  parte  Sadler  and  Jackson,  15  Ves. 
jun.  52. 

Joint  creditors  are  not  permitted  to  prove 
against  the  separate  estate,  where  there  is  a  joint 
property,  however  trifling  in  amount  Ex  parte 
Peofe,  2  Rose,  54. 

An  insolvent,  who  has  applied  to  take  the  bene- 
fit of  the  act,  is  not  insolvent  within  the  rule 
which  allows  a  proof  against  the  separate  estate, 
if  there  is  a  solvent  partner.  Ex  parte  Morris, 
1  Mont  218. 

Where  a  commission  of  bankrupt  had  issued 
against  one  of  two  partners,  and  the  other  partner 
was  insolvent,  but  no  commission  had  issued 
against  him : — Held,  that  the  joint  creditors  could 
not  come  in  competition  with  the  separate  cre- 
ditors, and  receive  a  dividend  out  of  the  separate 
estate  of  the  bankrupt  Ex  parte  Janson,  Buck, 
227. 


Joint  creditors  admitted  to  prove  against  ike 
separate  estate,  by  consent  Ex  parte  Cobkam, 
1  Bro.  C.  C.  576. 

Joint  creditors  may  petition  to  prove  against 
the  separate  estate,  on  account  of  a  fraudulent 
abstraction  of  joint  funds,  without  a  previous  im- 
plication to  the  commissioners.  Where  one  put 
ner  is  intrusted  with  the  entire  management  of 
the  partnership  business,  and  openly  without  dv> 
guise  or  concealment  enters  in  the  partnership 
books  the  monies  withdrawn  by  him  from  the 
joint  stock  for  his  separate  use,  it  is  not  a  triad 
which  will  entitle  the  joint  creditors  to  prove 
against  the  separate  estate  of  that  partner.  Ex 
parte  Smith,  1  Glyn  &  J.  74;  6  Madd.2. 

Proof  by  assignees,  under  a  joint  commission, 
against  the  separate  estate  of  one  partner  for 
money  taken  out  without  the  privity  of  the  other. 
Ex  parte  Harris,  1  Rose,  129, 437;  2Ves.&R3lO. 


For  what  purpose.] — By  6  Geo.  4,  c  16,  s.  62, 
joint  creditors  may  prove  under  separate  commis- 
sions against  one  or  more  partners,  only  for  tht 
purpose  of  voting  in  the  choice  of  assignees,  and 
of  assenting  to  or  dissenting  from  the  cert^ficste, 
but  shall  not  receive  any  dividend  out  of  suck  se- 
parate estate,  until  all  the  separate  creditors  shsU 
have  received  in  full,  unless  ouch  joint  creditor  k 
petitioning  creditor. 

The  joint  creditors  permitted  to  prove  for  the 
purpose  of  voting  in  the  choice  of  assignees  ind 
taking  dividends,  provided  they  pay  the  separate 
creditors.    Ex  parte  Chandler,  9  Ves.  jun.  35. 

A  joint  creditor  not  admitted  to  prove  under  t 
separate  commission  of  bankruptcy,  for  the  por 
pose  of  receiving  dividends  with  the  separate  cre- 
ditors, though  there  was  no  joint  property,  there 
being  a  solvent  partner.  Ex  parte  Kenstngtss,U 
Ves.  jun.  447. 

Joint  creditor  admitted  to  prove  under  a  sepa- 
rate commission,  for  the  purpose  of  keeping  se- 
parate accounts,  and  assenting  to  or  disseotiBf 
from  the  certificate,  but  not  to  receive  dividends 
with  the  separate  creditors.  Ex  parte  Claf,i 
Ves.  jun.  813. 

Joint  creditors  admitted  to  prove  under  astnv 
rate  commission  of  bankruptcy,  for  the  purport 
of  assenting  to  or  dissenting  from  the  certificate 
<fec.  not  to  receive  dividends  with  the  separate 
creditors.  Exports  Tait,  16  Ves.  jun.  193:  &  P. 
Duttonv. Morrison,!!  Ves.jun.209;  lRcse,2l3. 


Upon  petition  of  joint  creditors  to  be  admitted 
to  prove  under  a  separate  commission,  it  was  or- 
dered that  they  should  be  admitted,  but  not  to  re- 
ceive a  dividend ;  and  that  the  dividend  shook  be 
reserved  till  an  account  was  taken  of  what  tsrr 
have  or  might  have  received  from  the  partnership 
effects.    Ex  parte  Elton,  3  Ves.jun.23a 

A  joint  creditor  taking  out  a  separate  comas* 
sion  of  bankruptcy,  may  prove  and  receive  drn* 
dends  with  the  separate  creditors,  though,  si » 
part,  a  trustee  for  another  joint  creditor,  ski 
upon  the  general  rule  could  have  proved  csJj  » 
affect  the  certificate,  not  to  receive  dmdess* 
Ex  parte  De  TfaaJef,  17  Ves.  Jan.  247. 
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Jomt  Debt  changed  to  wparofe.}— Judgment 
of  outlawry  against  two  of  three  joint  debtors, 
does  mot  make  the  debt  a  separate  one,  as  against 
the  third  debtor,  and  it  cannot  bo  proved  under 
his  separate  commission.  Ex  parte  Dunlop, 
Buck,  253. 

If  a  creditor  has  a  joint  and  several  bond,  and, 
as  a  collateral  security,  a  joint  warrant  of  attor- 
ney and  judgment,  the  liability  on  the  bond  is 
merged,  and  the  creditor  is  not  entitled  to  prove 
against  the  separate  estate.  Ex  parte  Christie, 
1  Mont  &,  Bhgh,  352;  2  Deac  &  Chit  155.     - 

A  father,  member  of  a  bank,  transfers  a  sum 
of  money  to  the  credit  of  his  son  with  the  part- 
nership, for  this  credit  the  son  is  entitled  to  prove 
under  a  commission  against  the  firm.  Ex  parte 
Skerratt,  2  Rose,  384. 

(b)  Partnership  Debt*. 

Generally.] — A  partnership  debt  may  be  proved 
under  a  separate  commission.  Ex  parte  Hodg- 
«n,  2  Bra  C.  C.  5. 

Where  a  joint  creditor  sues  out  a  commission 
against  A,  as  surviving  partner  of  fi\,  he  can 
claim  only  against  the  joint  estate.  Ex  parte 
Earned  and  Motley,  1  Glyn  &  J.  309. 

Where  a  firm  consists  of  four  persons,  the  cre- 
ditors of  a  firm  of  three  of  them  who  are  bank- 
rapta  may,  under  the  general  order,  prove  under 
the  commission  against  the  four,  and  no  order  is 
necessary  for  that  purpose.  Ex  parte  Worthing- 
Um,  3  Madd.  26. 

By  the  bankruptcy  of  one  his  interest  is  di- 
vested and  vested  in  the  assignees,  by  relation  to 
the  act  of  bankruptcy ;  therefore,  joint  creditors 
under  a  judgment  in  foreign  attachment  of  the 
same  date  with  the  commission,  but  subsequent 
to  the  act  of  bankruptcy,  cannot  have  execution 
against  the  joint  property,  which  must  be  applied 
amongst  all  the  joint  creditors.  Dutton  v.  Mor- 
rison, 1  Rose,  213;  17  Ves.  jun.  19a 

At  R,  and  C.  carried  on  trade  in  partnership, 
and  A.  and  R  were  partners  in  a  distinct  trade, 
and  became  bankrupt;  Dn  being  a  creditor  of 
the  three  for  goods  sold  and  delivered,  could  not 
prove  his  debt  against  the  joint  estate  of  the  two, 
bat  was  admitted  to  prove  against  the  separate 
estate  of  each.    Ex  parte  Clegg,  2  Cox,  372. 

A  creditor  of  one  partner,  on  bond  for  money 
which  came  to  the  use  of  the  partnership,  may 
prove  against  the  joint  or  separate  fund.  Ex 
Clowes,  2  Bro.  C.  C.  595. 


Dormant  Partner.}— A  creditor  without  notice 
of  m.  dormant  partner  has  an  option  to  consider 
himself  a  joint  or  separate  creditor.  Ex  parte 
Hodgkinson,  19  Ves.  jun.  294. 

A-  and  R  were  in  partnership,  R  being  a  se- 
cret partner,  and  A.  on  the  partnership  account 
drew  bills  in  his  own  name  an  R,  which  were 
accepted  by  him : — HeW,on  the  bankruptcy  of  A. 
and  J&,  that  the  holder  of  these  bills  who  was 
ignorant  of  this  partnership,  was  not  entitled  to 
prove  them  against  the  joint  estate  of  A.  and  B\, 
and  the  separate  estate  of  R,  but  that  he  was  en- 
titled  to  prove  them  against  the  separate  estates 


of  A.  and  R;  held  too,  that  the  holder,  having 
proved  against  the  joint  estate,  might,  after  a  de- 
claration of  dividend  on  the  joint  estate,  retire' 
from  that  proo£  and  prove  against  the  separate 
estates.  Ex  parte  Husband,  2  Glyn  &  J.  4;  5 
Madd.  419. 

Change  of  Firm  and  Dissolution.}— The  cre- 
ditors ot  an  old  firm,  who  had  notice  that  a  dor- 
mant partner  had  been  admitted,  are  entitled  to 
prove  their  debts  pari  passu  with  the  other  cre- 
ditors of  the  old  firm.  Ex  parte  Chuck,  1  Mont 
&  Bhgh,  457;  8  Bing. 469;  1  M.  &  Scott,  615. 

In  July,  1820,  W.  advanced  to  S.  and  S.,  then 
carrying  on  business  in  partnership  as  brewers, 
the  sum  of  24,000/.,  and  all  three  executed  a 
deed,  by  the  express  terms  whereof  a  partnership 
stock  was  created,  in  which  they  had  all  a  joint 
property ;  W.  however  was  not  to  have  any  defi- 
nite aliquot  proportion  of  the  profits,  but  was  to 
have  an  account  of  the  profits  as  between  them- 
selves, so  as  to  get  2000J.  or  24002.  a  year,  as  the 
case  might  be,  out  of  the  clear  profits :  W.'s  name 
never  appeared  to  the  world  as  a  partner : — Held, 
that  W.  was  a  partner ;  and  the  new  firm  having 
become  bankrupts  in  1826,  held,  that  the  credi- 
tors of  the  old  firm,  and  the  creditors  of  the  new 
firm,  were  both  entitled  to  prove  against  the  pro- 
perty of  the  new  firm.    Id. 

One  of  the  three  partners  assigns  his  interest 
in  the  partnership  property  to  the  two  continuing 
partners,  who  covenant  to  pay  the  debts  of  the 
three,  and  afterwards  becomes  bankrupt : — Held, 
that  the  joint  creditors  of  the  three  were  not  en- 
titled to  prove  against  the  estate  of  the  two.  Ex 
parte  Fry,  1  Glyn  &  J.  96. 

A  sole  trader  indebted  by  bond,  took  in  a  nomi- 
nal partner,  but  without  fraud,  and  two  years 
after  the  partnership  failed ;  a  separate  debt  was 
not  permitted  to  be  proved  under  the  joint  com- 
mission, unless  there  was  something,  as  payment 
of  interest  by  both,  to  moke  the  partnership  lia- 
ble, for  which  very  little  would  be  sufficient  Ex 
parte  Jackson,  1  Ves.  jun.  131. 

On  a  dissolution  of  partnership,  the  retiring 
partner  sells  the  concern,  with  the  partnership 
property,  to  the  other,  but  some  of  the  partner- 
ship property  remains  in  the  partnership  names, 
and  in  the  order  and  disposition  of  both.  They 
afterwards  become  bankrupts}  and  separate  com- 
missions issue  against  them.  There  being  pro- 
perty outstanding  in  the  partnership  names, 
the  joint  creditors  cannot  prove  under  the  sepa- 
rate commission  against  the  retiring  partner. 
Ex  parte  Harris,  1  Madd.  583. 

C.  and  P.  were  in  partnership,  and  the  same 
was  dissolved ;  D.  carried  on  afterwards  a  trade, 
and  became  bankrupt,  and  C.  was  insolvent . — 
Held,  that  the  joint  creditors  of  C.  and  D.  could 
not  prove  against  the  separate  estate  of  D.  Ex 
parte  Janson,  3  Madd.  229;  Buck,  227. 

Where  separate  commissions  were  issued 
against  three  of  four  partners,  to  which  they 
conformed,  and  an  order  was  made  for  allowing 
the  joint  creditors  to  prove  their  debts  under  the 
commission  of  one  of  the  three ;  under  which 
commission  the  plaintifft  proved  their  joint  debt. 
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and  afterwards  sued  all  the  partners  fbr  the  nine 
debt,  and  arrested  one  of  the  other  two,  under  whose 
jyunmyMnfin  they  had  not  proved :— Held,  that  he 
was  not  entitled  to  be  discharged  out  of  custody. 
Young  v.  Banter,  16  East,  259;  2  Rose,  130. 

Where,  upon  a  dissolution  of  partnership  be- 
tween three  partners,  two  of  the  three  assigned 
to  the  other  all  their  shares  in  the  partnership 
debts  and  effects,  and  the  other  covenanted  to 
pay  all  debts  then  due  from  the  partnership,  and 
to  indemnify  the  two  from  the  payment  of  the 
same,  and  from  all  actions  and  costs  by  reason 
of  the  non-payment  of  the  same,  and  afterwards 
became  bankrupt,  and  a  commission  issued 
against  him,  under  which  he  obtained  his  certU 
ficate,  and  afterwards  the  holder  of  a  bill  accepted 
by  the  three  partners,  and  due  before  the  disso- 
lution of  the  partnership,  sued  the  two,  and  they 
were  obliged  to  pay  the  bill : — Held,  that  by  stat. 
49  Geo.  3,  c  121,  s.  8,  the  certificate  might  be 
pleaded  in  discharge  of  an  action  brought  by  the 
two  against  the  other  upon  his  covenant  Wood 
v.  Dodgeon,  2  M.  &.  S.  195;  2  Rose,  47. 

By  deed,  the  stock  and  effects  of  a  partnership 
are  assigned  to  the  continuing  partner,  who  cove- 
nants to  pay  the  joint  debts.  The  partners  be- 
come bankrupts : — Held,  that  the  joint  creditors 
not  having,  previous  to  the  bankruptcy,  accepted 
the  continuing  partner  as  their  sole  debtor,  have 
not  an  election  to  prove  against  the  separate  es- 
tate of  the  continuing  partner.  Ex  parte  Free- 
man, Buck,  471.* 


(c)  Election  of  Creditor*. 

In  what  Caeee.] — A  petitioning  creditor  under 
a  first  commission,  which  was  separate  against 
one  of  three- partners,  being  a  joint  creditor, 
was  entitled  to  his  election  under  a  second  com- 
mission, which  was  joint  against  two  of  the  firm, 
to  prove  against  tho  joint  or  separate  estate.  Ex 
parte  Smith,  1  Glyn  &  J.  256. 

A  joint  creditor  sues  out  two  separate  com- 
missions, under  one  he  proves  against  the  joint 
estate  and  receives  a  dividend,  at  which  time  he 
was  ignorant  of  his  right  to  prove  against  the 
separate  estate  of  the  other : — Held,  that  he  had 
not  conclusively  elected  to  prove  as  a  joint  cre- 
ditor, but  that,  refunding  the  dividend  with  in- 
terest, he  might  prove  as  a  separate  creditor.  Ex 
parte  Bolton,  Buck,  7. 

A.  employed  B.  and  C.  as  his  stock-brokers, 
and,  for  the  more'  convenient  transfer,  allowed 
certain  stock  belonging  to  him  to  stand  in  the 
name  of  B.  alone;  B^  without  the  consent  or 
knowledge  of  A-,  sold  this  stock,  and  paid  the 
produce  into  the  partnership  funds  of  B.  and  Cn 
B.  and  C.  afterwards  having  become  bankrupts : 
— Held,  that  A.  was  entitled  to  prove  against  the 
separate  estate  of  B^  or  against  the  joint  estate, 
as  he  should  think  proper.  Ex  parte  Turner,  1 
Mont  6c  Mac  255. 


A  creditor  who  has  a- right  to  elect  between  a 
joint  and  separate  estate,  most  make  his  election 
before  a  dividend  is  declared  of  the  estate  against 
which  he  has  proved.  His  election  is  gone  if  he 
does  any  act  in  the  character  in  which  he  has 
proved.  Ex  parte  Hatband,  5  Madd.  419 ;  2  Glyn 
&J.4. 

A  joint  and  separate  creditor  most  elect  against 
which  estate  to  go  in  the  first  instance ;  and, 
electing  to  go  against  the  joint  estate,  he  has  no 
preference  to  the  other  joint  creditors  upon  the 
surplus  of  the  separate  estate  beyond  the  separate 
debts.    Ex  parte  Bevan,  10  Ves.jun.107. 


When  to  be  made.] — A  creditor  under  a  joint 
and  several  bond  may  prove  against  both  the 
joint  and  separate  estate,  but  must  make  his  elec- 
tion before  a  dividend.    Ex  parte  Bentley,  2  Cox, 

28a 


Double  Securtiy.y—The  rule  in  bankruptcy, 
that  a  joint  and  several  creditor  must  elect,  does 
not  apply  to  a  contract  for  double  security  against 
distinct  firms ;  viz.  bills  drawn  by  all  the  partners 
upon  a  distinct  firm  constituted  of  some  of  them: 
proof  therefore  is  allowed  against  both  estates. 
Ex  parte  Adam,  1  Ves,  &  B.  493;  2  Rose,  36. 

Where  parties  are  indebted  jointly,  and  enter 
into  a  covenant  by  which  they  promise  on  de- 
mand, jointly  and  severally,  to  pay,  no  demand  is 
necessary  in  order  to  entitle  the  creditor  to  pro- 
ceed severally  against  the  parties ;  but  where  it 
was  expressly  stipulated  by  three  partners,  that, 
until  a  demand  was  made,  an  existing  debt  should 
remain  a  joint  debt,  and  no  demand  was  made 
previously  to  the  bankruptcy : — Held,  that  the 
debt  was  provable  against  the  joint  estate,  but 
not  against  the  separate  estates  of  the  three.  Ex 
parte  Fairlie,  1  Mont  17;  confirming  Ex  parte 
Horwood,  1  Mont  &  Mac  169;  Ex  parte  Hen- 
cliffy  1  Mont  24 

Where  a  debt  of  27,6201. 19«.  KM.  was  doe 
from  the  bankrupts  at  the  bankruptcy  to  their 
bankers  on  a  balance  of  account,  and  such  ba- 
lance was  covered  by  joint  promissory  notes  of 
the  bankrupts  to  the  extent  of  18,000£,  and  also 
by  a  mortgage  of  some  property  belonging  to 
one  of  the  bankrupts,  with  joint  and  several  co- 
venants from  each  of  them  for  the  payment  of 
the  whole  balance ;  and  part  of  the  debt,  to  the 
amount  of  17,000!.,  had  been  permitted  to  to 
proved  by  the  bankers  against  the  joint  c  ' 
on  their  petition,  for  the  purpose  of  their 
manding  the  choice  of  assignees :— Held,  that 
the  bankers  were  entitled  to  a  proof  of  the  18,0001. 
against  the  joint  estate,  and  to  prove  the  residae 
against  the  separate  estate  of  one  of  tho  bank- 
rupts.   Ex  parte  Ladbroke,2  Glyn  &  J.  81. 

In  a  bankruptcy,  a  creditor  by  a  joint  and 
several  bond  must  elect  whether  he  will  go 
against  the  joint  and  separate  estate ;  but  m  not 
bound  by  taking  a  joint  security.  Ex  parte  Hap, 
15  Ves.  jun.  4. 

A  joint  note  of  A.  and  B.  is  given  for 
sold  to  A.  only,  and  a  receipt  given  as  for  i 
paid.    A  joint  commission  issued  against  A.  i 
B.    The  seller  may  still  prove  his  debt  for 
sold  against  the  separate  estate  of  A.     *" 
Seddon,  2  Cox,  49. 

On  a  separate  commission  against  caw  of  a 
firm,  a  Joint  and  separate  creditor,  who,  ha  re- 
spect or  his  joint  debt  had  taken  a  warrant  of  a* 
torney,  and  sued  out  a  separate  exeoutkm 
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the  bankrupt  :— Held,  entitled  to  prove  his  sepa- 
rate debt,  without  giving  up  his  execution.  Ex 
parte  8tanborougk,  5  Madd.  89. 

B.  and  Cn  being  indebted  to  A^  give  a  joint 
and  several  bond ;  A.  takes  (as  part  of  the  same 
security)  a  joint  warrant  of  attorney,  and  enters 
up  a  joint  judgment;  B.  and  C.  become  bank- 
nipt: — Held,  that  the  bond  is  merged  in  the 
judgment,  and  that  A.  can  only  prove  against 
the  joint  estate  of  B.  and  C.  Ex  parte  Christie, 
2  Deac.  &  Chit  155 ;  1  Mont  &  Bligh,  352. 

Waiver  of  Proof  .] — Creditors  having  proved 
under  a  joint  commission  of  bankrupt,  upon  a 
Joint  and  several  obligation,  but  not  having  re- 
ceived a  dividend,  are  permitted  to  waive  their 
proof,  and  to  prove  against  the  separate  estate, 
not  disturbing  any  dividend  already  made.  Ex 
parte  Bielby,  13  Yes.  jun.  70. 

A-,  carrying  on  business  on  his  separate  ac- 
count, and  also  in  partnership  with  B.,  gives  a 
bill  of  exchange,  drawn  by  himself  to  the  order 
of  A.  and  B,  and  indorsed  by  them.  A  separate 
commission  issues  against  An  B  dies,  and  the 
holder  of  the  bill  proves  it  under  A.'s  com- 
mission ;  having  afterwards  learnt  that  distinct 
accounts  were  to  be  kept  of  the  estates  of  A.  and 
BL,  he  applied  to  be  at  liberty  to  prove  against 
the  joint  estates  of  A.  and  B.,  in  addition  to  his 
proof  against  the  separate  estate  of  A.: — Or- 
dered, that  he  should  be  at  liberty  either  to  re- 
tain his  present  proof,  or  to  withdraw  it,  and 
prove  against  the  joint  estate.  Ex  parte  Masson, 
1  Rose,  159. 

A  joint  creditor  sues  out  two  separate  com- 
missions, under  one  he  proves  against  the  joint 
estate,  and  receives  a  dividend : — Held,  that  he 
had  not  concluded  himself  to  prove  as  a  joint 
creditor,  but  that  refunding  the  dividend,  with 
interest,  he  might  prove  as  a  separate  creditor. 
Ex  parte  Bolton,  2  Rose,  389. 

28.  Proof  on  several  Estates. 

(a)  Bills  and  Notes. 

A  creditor  by  bill  or  note  may  prove  ayainst 
all  the  parties  to  his  security ;  but  if,  previously 
to  his  proof  against  AM  dividends  have  been  de- 
clared upon  his  proof  against  B  or  C,  &c^  such 
dividends  must  be  deducted  from  his  proof  against 
A.  Nor  does  it  vary  this  rule,  that  the  creditor, 
not  being  then  prepared  to  substantiate  his  proof 
against  A-,  had  been  permitted  to  entertain  a 
claim  against  his  estate  previously  to  the  decla- 
ration of  the  dividend  under  the  other  commis- 
sions, and  had  also,  previously  to  such  declara- 
tion, made  his  own  affidavit  or  his  debt  to  be  laid 
before  A.'s  commissioners  at  their  next  meeting. 
Bx  parte  Benkpf  Scotland,  2  Rose,191;  19Ves. 
jon.  310. 

A  holder  of  a  bill  of  exchange  drawn  by  a 
firm  upon  some  of  their  members,  constituting 
a  distinct  firm,  has  a  right  to  prove  it  against  all 
the  parties  according  to  their  liabilities  upon  the 
bill,  provided  he  was  ignorant  of  their  partner- 
ship.   J&  jN*rte4««iR,2Roaev36;lVes.&B 


Such  proof  is  not,  however,  to  be  admitted 
where  the  holder  was  aware  of  the  identity  of 
the  parties.  Ex  parte  Bigg,  2  Rose,  7.  And 
see  Ex  parts  Walker,  1  Rose,  440. 

Proof  is  allowed  against  each  person  liable 
upon  a  bill  or  bond,  if  nothing  be  received  before 
the  bankruptcy,  until  90s.  in  the  pound  is  re- 
ceived, without  distinction,  whether  prineipals  or 
sureties.    Ex  parte  Rushforth,  10  Yes.  jun.  416. 

A^  holding  the  acceptance  of  B.,  which  he 
had  taken  in  ignorance  that  B.  was  a  member  of 
the  firm  of  C.  ol  Co.,  the  drawers,  and  of  which 
firm  one  of  the  members  who  was  an  infant  proves 
a  debt  against  the  joint  estates  under  separate 
commissions  against  B.  and  C,  (the  infancy  of 
the  other  partner  excluding  a  joint  commission) 
making  his  proof,  not  as  against  the  liability  of 
the  parties  arising  from  the  contract  on  the  bill, 
but  upon  his  right  to  include  or  exclude  the  re- 
sort to  a  dormant  partner: — Held,  that  such 
mode  of  proof  was  a  conclusive  election  to  resort 
to  the  joint  funds  alone,  and  discharged  the  se- 
parate estate  of  the  acceptor  from  the  liability, 
which  would  otherwise  have  arisen  out  of  the 
ignorance  of  the  holder  that  the  acceptor  was  a 
member  of  the  firm  of  the  drawers.  Ex  parte 
IAddel,  2  Rose,  34. 

W.,  carrying  on  a  separate  trade,  is  also  in 
partnership  with  6.,  under  the  firm  of  6.  &  Coj 
W.,  in  his  separate  character,  being  indebted  to 
G.  &  Co.  gives  that  firm  a  bill  of  exchange, 
drawn  by  O.  &  Co.,  and  accepted  by  him ;  6.  & 
Co,  being  largely  indebted  on  a  drawing  aeoount 
to  F.  Sl  Co.,  pay  the  bill  to  them,  who  indorse  it 
to  D.  &  Co^  O.  Sl  Co.  compound  with  their  cre- 
ditors; Wn  6.  &  Co,  and  F.  &,  Co.  become 
bankrupts;  D.  &  Co.,  by  the  composition,  and  by 
proving  under  the  commission  of  W.  and  F.  &  Co, 
receive  20«.  in  the  pound  upon  the  bill : — Held, 
that  although  6.  &  Co.  were  only  indebted  to  F. 
&  Co.  in  respect  of  their  acceptances  not  taken  up 
when  they  became  bankrupts,  yet  that  the  assig- 
nees of  f.  Sc  Co.  were  entitled  to  stand  in  the 
place  of  D.  &  Co.  in  respect  of  the  proof  made  by 
them  under  W.'s  ^commission,  to  the  extent  of 
the  dividends  paid  to  D.  &  Co.  under  F.  &  Co.'* 
commission.    Ex  parte  Greenwood,  Buck,  237. 

If  bills  amounting  to  1320/.  be  delivered  by 
the  drawer  to  a  creditor  as  collateral  security  for 
a  debt  of  4000In  and  the  drawer  and  acceptor  be- 
came bankrupt,  but  the  estate  of  the  acceptor 
prove  solvent,  the  creditor  is  entitled  to  receive 
20«.  in  the  pound  on  the  bills  against  the  estate 
of  the  acceptor,  and  also  prove  the  debt  of  400QL, 
and  receive  dividends  in  liquidation  of  the  re- 
maining portion  of  his  debt  under  the  commis- 
sion against  the  drawer.  Ex  parte  Sammon,  1 
Deac  &  Chit  564. 

The  holder  of  a  bill,  without  notice  that  the 
indorser  and  acceptors  were  members  of  the 
same  firm,  is  not  entitled  to  a  double  proof.  Ex 
parte  Moult,  1  Mont  &  Bligh,  28. 

In  bankruptcy  among  partners  concerned  also 
m  ether  trades,  the  paper  of  one  firm  being 
given  to  the  creditors  of  another,  proof  was  al- 
lowed upon  both  estates.  Ex  parte  Bonbonus, 
8  Ves,  jun.  546. 
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Where  joint  debts  were  paid  by  a  bill  drawn  by 
one  of  the  debtors,  and  accepted  by  another,  each 
carrying  on  distinct  trades,  proof  was  allowed 
under  their  separate  commissions  upon  the  bill. 
Ex  parte  Wensley,  2  Ves.  &  B.  254;  1  Rose,  441. 

A.  being  indebted  to  B.  gives  him  a  check 
upon  his  bankers  to.  pay  him  in  a  bill  at  three 
months.  v  The  bankers  draw  a  bill  for  the  amount 
upon  their  correspondents  in  London  who  accept 
it,  the  drawers  and  acceptors  become  bankrupt, 
and  B.  proves,  and  receives  a  dividend  under 
both  commissions : — Held,  that  B.  was  entitled 
to  prove  his  debt  also  under  A/s  commission. 
Ex  parte  Rathbone,  Buck,  215. 

A  creditor,  who,  knowing  the  partnership  of 
the  parties,  takes  a  hill  drawn  by  all  and  in- 
dorsed by  one,  is  not  entitled  to  double  proof, 
upon  the  ground  that  previously  to  taking  the 
bill  he  required  and  had  the  indorsement  of  the 
one,  and  thereby  raised  a  contract  for  double 
security.  Ex  parte  Bank  of  England,  2  Rose,  82. 

T.  was  in  partnership  with  M.  &  FM  he  also 
carried  on  a  separate  trade,  and  being  indebted 
1002.  on  his  separate  account  to  K.,  he  sent  him 
a  bill  of  exchange  that  wanted  two  months  of 
becoming  due  for  3002.,  indorsed  by  T.,  M.  &  F., 
but  not  by  T.  in  his  individual  character,  and 
requested  K.  to  give  him  credit  for  100&,  and  to 
send  him  a  bill  for  the  remainder  of  the  3001.; 
K.  save  him  credit  for  1002.,  and  sent  him  a 
banker's  check  for  2002^  which  was  duly  paid. 
The  hill  for  3002.  was  dishonoured ;  TM  M.  &  F. 
became  bankrupts : — Held,  that  K.  was  not  en- 
titled to  prove  for  any  part  of  the  3002.  against 
the  separate  estate  of  T.  Ex  parte  Kirby,  Buck, 
511.  

(6)  Joint  Adventures. 
Where  different  firms  are  engaged  in  a  joint 
adventure,  the  creditors  of  the  adventure  may 
prove  against  the  joint  estates  of  the  minor  part- 
nerships.   Ex  parte  Nolle,  2  Glyn  &  J.  295. 

Where  several  firms  are  engaged  in  a  joint 
adventure,  the  creditors  of  the  adventure,  in  the 
event  of  bankruptcy,  and  there  being  no  joint 
property,  must  prove  against  the  estates  of  the 
individuals,  not  of  the  firms.  Ex  parte  Wylic, 
2  Rose,  393. 

Dividends  declared  upon  a  bill  of  exchange, 
though  not  received,  must  be  deducted  from  the 
proof  by  the  indorsee  under  another  commission 
of  bankruptcy.  Ex  parte  Leers,  6  Ves.  jun.  644. 

Where  AM  a  sole  trader,  B.  &  C.  partners,  and 
D.  also  a  trader,  engaged  in  a  joint  adventure 
for  a  joint  purchase  of  goods  by  them,  and  the 
vendor,  with  a  knowledge  of  their  joint  interest, 
received  in  payment  a  bill  drawn  by  A.  on  and 
accepted  by  B.  &  C,  the  vendor  was  entitled  to 
prove  the  bill  against  both  their  estates.  Ex 
parte  Wensley,  1  Rose,  441 ;  2  Ves.  &  B.  254. 

A.  and  K,  trading  under  the  firm  of  A.  &,  Co., 
agree  with  C.  to  purchase  coffee  on  a  joint  ac- 
count, A.  &  Co.  to  have  the  management  of  it;  A 
&  Co.  purchase  the  coffee,  and  C.  pays  them  for 
his  share ;  A  &  Co*,  without  the  consent  of  G, 
deposit  the  coffee  with  D.,  who  advances  money 
on  it,  and,  ignorant  that  C.  is  concerned  in  it, 


debits  A.  &  Co.  with  the  advances.  The  ooflfes 
is  sold  at  a  loss,  a  commission  issues  against 
Am  and  B.,and  another  against  C :  D.is  entitled 
to  prove  his  balance  beyond  the  proceeds  against 
the  estate  of  C,  as  well  as  against  the  estate  of 

A.  &  B.    Ex  parte  Gellar,  1  Rose,  297. 

(c)  Adjustment  between  Estates. 

A^  B.,  and  C.  were  in  partnership,  and  A  and 

B.  were  also  concerned  as  partners  in  a  distinct 
house.  Commissions  issued  against  both  firms. 
The  estates  of  two  cannot  claim  any  thing  against 
the  estate  of  three,  until  the  joint  creditors  of  the 
three  are  fully  satisfied.  Ex  parte  Hargreavts, 
1  Cox,  440. 

Where  part  of  an  account  between  two  mer- 
cantile houses  consists,  on  both  sides,  of  bills, 
which  may  be  proved  against  both  estates,  the 
cash  balance  as  between  the  houses  is  provable, 
excluding  the  bills  outstanding  on  both  sides; 
but,  in  the  event  of  a  surplus,  the  bills  on  both 
sides  are  to  be  included  in  the  amount  Ex 
parte  Laforest,!  Mont  &  Bligh,  363;  2  Deac 
&  Chit  199. 

Contribution  decreed  between  the  joint  and 
separate  estates,  the  former  having  paid  beyond 
the  proportion  of  a  debt  to  the  crown  under  an 
extent,  and  the  bankrupts  being  bound  jointly 
and  severally.  Rogers  v.  Mackenzie,  4  Ves.  jun* 
752. 

Joint  creditors,  under  an  order  to  prove  against 
separate  estates,  proving  against  one  or  more  of 
them  exclusively  of  the  rest,  the  estate  so  bur- 
dened is  entitled  to  reimbursement  from  the 
others.    Ex  parte  WUlock,  2  Rose,  392. 

Joint  creditors,  under  a  separate  commission, 
are  not  entitled  to  have  the  expenses  of  a  soli- 
citor,  employed  by  them  to  conduct  examina- 
tions, &c.  before  the  commissioners,  paid  oat  of 
the  funds.    Ex  parte  Longman,  1  Rose,  303. 

Under  a  joint  commission  of  bankruptcy,  the 
separate  estate  of  one  partner  has  a  lien  on  the 
other's  share  of  the  surplus  of  the  joint  estate,  in 
respect  of  a  debt  proved  under  bills  drawn  in  the 
name  of  the  firm  for  a  separate  debt ;  and  may 
come  in  with  the  other  separate  creditors  for  the 
deficiency.  Ex  parte  King,  1  Rose,  212 ;  17  Ves. 
jun.  115. 

Under  a  separate  commission,  the  separate 
estate  is  entitled  to  be  reimbursed,  out  of  the 
joint  estate,  expenses  incurred  in  recovering  pro- 
perty for  the  benefit  of  the  joint  creditors.  Ex 
parte  Rutherford,  1  Rose,  201. 

29.  Proof  by  Partners. 

(a)  Solvent  Partner. 

What  DebtprovaUe.] — Under  a  separate 
mission,  proof  was  allowed  by  solvent  par 
who  had  paid  the  joint  debts  since  the  bankrupt- 
cy, on  account  of  a  misapplication  by  the  bank- 
rupt to  his  own  use,  not  by  contract,  but  by  fraud, 
exceeding  his  authority,  and  without  the  privity 
of  his  partners.  Ex  parte  Yonge,  3  Ves.  &  B»  31 ; 
2  Rose,  40. 

'  If  a  managing  partner  draws  out  monies*  and 
conceals  the  fact,  or  disguises  it  in  the 
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•hip  books,  this  is  fraud,  and  proof  may  be  made 
against  the  separate  estate.  Otherwise,  if  the 
transaction  is  duly  entered  in  the  books.  Ex 
parte  Smith,  6  Madd.  2;  1  Glyn  &  J.  74. 

A  partnership  is  not  entitled  to  prove  against 
the  separate  estate  of  an  individual  member  of  it, 
in  respect  of  funds  drawn  by  such  member  out  of 
the  general  stock,  unless  the  same  have  been 
drawn  out  fraudulently,  that  is,  against  the  ar- 
ticles of  partnership,  without  the  knowledge,  con- 
sent, privity,  or  subsequent  approbation  of  his 
co-partners,  or  to  increase  his  private  estate.  Ex 
parU  Harris,! Rose,  129, 437;  2  Ves.  &.  B.  210. 

Under  a  joint  commission,  proof  ordered  by 
the  joint  against  the  separate  estate  of  one  partner 
who  had  appropriated  partnership  stock,  without 
the  privity  or  sanction  of  the  other  partners,  and 
afterwards  retained  it  with  their  knowledge,  but 
under  circumstances  from  which  their  subsequent 
approbation  could  not  be  inferred.  Ex  parte 
Watkins,  1  Mont  &  Mac  57. 

A  solvent  partner  is  entitled  to  prove  against 
the  estate  of  a  bankrupt  co-partner  the  amount 
of  the  balance  due  to  him  upon  the  partnership 
account,  first  satisfying  the  partnership  debts,  or 
indemnifying  the  bankrupt's  estate  against  them. 
Ex  parte  Taylor,  2  Rose,  175. 

If  a  solvent  partner  pay  all  the  joint  debts,  his 
proof  against  the  separate  estates  of  his  partners 
will  be  limited  to  the  amount  of  their  respective 
•hares  of  the  joint  debts  so  paid ;  and  if  their  es- 
tates are  not  sufficient  to  pay  20*.  in  the  pound, 
the  solvent  partner  will  not  be  allowed  to  prove 
the  deficiency  of  each  estate  against  the  estate  of 
the  other.  Ex  parte  Watson,  Buck,  449;  4 
Madd.  477. 

A,  being  a  dormant  partner  with  B\,  dissolves 
partnership,  and  B.  is  declared  to  be  indebted  to 

A.  on  a  balance,  who  receives  a  cognovit  for  debt 
and  costs;  B.  becomes  bankrupt : — Held,  that  A. 
is  entitled  to  prove  his  debt  against  the  estate,  al- 
though some  partnership  debts  are  unpaid.  Ex 
parte  Graxebrook,  2  Deac  &  Chit  186. 

Money  paid  by  one  partner  to  another,  before 
the  bankruptcy  of  the  latter,  for  the  purpose  of 
being  paid  over  as  his  liquidated  share  of  a  debt 
to  their  joint  creditor,  and  not  in  fact  so  applied, 
is  provable  by  the  solvent  partner  as  a  debt  under 
the  commission,  although  the  solvent  partner  was 
not  called  upon  to  repay  the  debt  until  after  the 
bankruptcy.  Wright  v.  Hunter,  1  East,  20;  5 
Ves.jun.  792. 

An  agreement  to  share  the  profits  of  a  mem- 
ber of  a  firm  constitutes  a  debt  provable  against 
the  member  for  the  share.  Ex  parte  Doagson, 
1  Mont  &  Mac.  445. 

An  induced  by  the  fraudulent  representations 
of  B.  as  to  the  profits  of  his  business,  rives  him 
a  certain  sum  of  money  for  a  share  of  it :  on  the 
discovery  of  the  fraud,  A.  files  a  bill  in  equity  for 
an  account  to  have  the  partnership  declared  void, 
and  for  a  receiver.    The  receiver  was  ordered; 

B.  becomes  bankrupt  Petition  by  A.  to  be  ad- 
mitted to  prove  under  the  commission  refused, 
with  liberty  to  make  a  claim:  although  A.  as 

net  B.  might  have  an  equity  to  say  he  never 
a  partner,  it  would  be  difficult  to  say  so  as 


against  third  persons.    Ex  parte  Broome,  1  Rose; 

69. 

Where  one  of  two  partners,  who  were  country 
bankers,  became  bankrupt,  and  the  defendants, 
being  holders  of  their  notes,  obtained  payment  of 
part  of  them  from  the  London  banker  at  whose 
house  they  were  payable,  out  of  the  funds  in  their 
hands  belonging  to  the  country  bank ;  and  the 
solvent  partner,  Knowing  of  the  bankruptcy,  pro- 
cured a  debtor  to  the  firm  to  give  his  bill  in  part 
satisfaction  of  his  debt,  and  indorsed  and  delivered 
the  same  to  the  defendants  in  payment  of  the 
residue  of  the  notes  in  their  hands,  and  after- 
wards became  bankrupt:— Held,  that  the  assig- 
nees could  not  recover  from  the  defendants  the 
money  so  paid  to  them  by  the  London  banker, 
nor  the  proceeds  of  the  said  bilL  Harney  v. 
Criekett,  5  M.  &.  S.  336. 

A  partner,  who,  after  getting  his  certificate, 
had  taken  up  the  notee  of  the  firm,  was  permit- 
ted to  prove  against  the  joint  estate.  Ex  parte 
Atkins,  Buck,  479.     

Intertrading.] — Where  partners  are  engaged 
individually  in  other  concerns,  if  they  are  dis- 
tinct, proof  may  be  made  in  bankruptcy  of  debts 
as  between  the  different  estates ;  not  if  they  are 
merely  branches  of  the  joint  concern.  Ex  parte 
St.  Barbe,  11  Ves.  jun.  413. 

Where  one  member  of  a  firm,  who  carries  on 
business  on  his  separate  account,  supplies  goods 
to  the  firm,  and  a  commission  issues  against  the 
firm,  the  debt  is  provable ;  but  not  so  for  money 
advanced.    Ex  parte  Cook,  1  Mont  228. 

Where  one  partner  carries  on  a  distinct  trade, 
the  other  partner  may,  under  his  commission, 
prove  a  debt  for  goods  sold  to  him  by  the  firm. 
Ex  parte  Heeham,  1  Rose,  146. 

When.] — A  partner  cannot  prove  or  claim  un- 
til the  joint  debts  are  paid.  Ex  parte  Ellis,  2 
Glyn  &  J.  312 :  S.  P.  Ex  parte  Carter,  2  Glyn 
&  J.  233. 

A  partner  cannot  prove  against  his  co-partner 
upon  indemnifying  the  joint  estate.  Ex  parte 
Moore,  2  Glyn  &  J.  166. 

(6)  Retired  Partner. 

A  retired  partner,  with  a  covenant  of  indem- 
nity against  the  debts,  in  consideration  of  assign- 
ing his  share  of  the  property,  was  admitted,  un- 
der a  commission  against  the  remaining  partner, 
to  prove  a  joint  debt  paid  by  him,  indemnifying 
the  joint  estate.  Ex  parte  Ogilby,  3  Ves.  &  B. 
133 ;  2  Rose,  177. 

A  partner,  continuing  the  business,  took  an 
assignment  of  all  the  stock,  &c^  and  covenanted 
to  indemnify  the  retiring  partner  from  the  debts 
then  owing  from  the  partnership.  The  continuing 
partner  became  bankrupt,  and  obtained  his  certi- 
ficate; and  subsequently  an  action  was  com- 
menced against  the  retiring  partner,  upon  an  ac- 
ceptance of  the  partnership.  Judgment  was  ob- 
tained against  him,  and  he  paid  the  debt  and 
costs :— -Held,  that  an  action  would  lie  against 
the  bankrupt  upon  the  covenant,  since,  under  the 
49  Geo*  3,c  121,  s.  8,  the  retiring  partner  might, 
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on  his  liability,  have  resorted  to  and  proved  his 
debt  under  the  commission,  and  was  therefore 
barred  by  the  certificate.  Wood  v.  Dodgson,  1 
Rose,  47;  2M.&S.  195. 

In  December,  1818,  A.,  B.,  C,  and  D.  dissolved 
partnership  as  bankers,  by  deed,  by  which  it  was 
agreed  that  A.  and  B.  should  retire,  and  the  busi- 
ness be  carried  on  in  future  by  C.  and  D. ;  C. 
and  D.  covenanted  to  indemnify  A.  and  B.  against 
all  outstanding  demands.  In  October,  1825,  C. 
died,  and  a  commission  issued  against  D.,  A. 
having  been  obliged  to  pay  certain  partnership 
debts  which  C.  and  D.  had  undertaken  to  indem- 
nify him  against: — Held,  that  he  might  prove 
under  the  commission  for  the  amount  so  paid, 
although  he  knew  the  firm  to  have  been  insolvent 
at  the  time  of  the  dissolution  in  1818.  Ex  parte 
Carpenter,  1  Mont  &  Mac.  1. 

(jc)  Solvent  Joint  Adventurer. 
Money  advanced  to  S.  by  B.,  one  of  several 
partners,  out  of  the  partnership  funds,  on  account 
of  payments  to  be  made  on  policies  of  assurance 
underwritten  by  S.,  on  account  of  himself  and  B, 
in  pursuance  of  a  previous  agreement  between 
them  to  become  sharers  in  profit  and  loss  on 
such  policies,  was  held  not  provable  by  the  sur- 
viving partners  of  B.  under  the  commission  of  S., 
who  became  bankrupt  Ex  parte  Bell,  1  M.  & 
S.  751;  2  Rose,  136. 


(rf)  Distinct  Firms. 

Where  two  partners  of  a  large  banking  firm 
carried  on  a  separate  trade  as  ironmongers,  and 
a  debt  arose  from  the  aggregate  firm  to  the  se- 
parate trade,  in  respect  of  monies  procured  for 
the  benefit  of  the  aggregate  firm,  on  the  credit  of 
the  indorsement  of  the  separate  firm ;  the  Lord 
Chancellor  held,  that  no  proof  could  be  made  on 
behalf  of  the  firm  of  the  two  against  the  aggre- 
gate firm  in  respect  of  that  debt  Ex  parte  SU- 
litoe,  1  Glyn  &  J.  374. 

Where  one  or  more  partners  of  a  larger  firm 
carry  on  a  separate  trade,  proof  is  admissible  on 
behalf  of  the  separate  trade  against  the  aggregate 
firm  only,  in  respect  of  dealings  between  trade 
and  trade.    Id. 

Partners  constituting  distinct  firms  may  prove 
against  each  other :  bujt  in  a  partnership  of  two, 
one  carrying  on  business  separately,  as  they  are 
both  liable  to  the  same  joint  debts,  the  solvent 
partner  is  not  entitled  to  prove,  under  the  bank- 
ruptcy of  his  co-partner,  a  debt  for  goods  sold 
by  his  distinct  house  to  the  firm,  until  the  joint 
creditors  have  been  satisfied.  Ex  parte  Adams, 
1  Rose,  305. 

Where  two  or  more  partners,  but  not  all,  of  a 
larger  firm  are  partners  in  a  distinct  trade,  and 
the  aggregate  firm  becomes  bankrupt,  and  one  of 
the  firms  be  indebted  to  the  other,  in  respect  of  a 
dealing  arising  out  of  its  distinct  trade,  such 
debt  can  be  proved  by  the  one  firm  against  the 
other.    Ex  parte  CasteU,  2  Glyn  &,  J.  124. 

Under  a  joint  commission,  there  is  no  proof 
for  either  the  joint  or  separate  estate  against 
the  other,  unless  the  debt  arose  by  fraud,  as  dis- 
tinguished from  contract ;  as,  by  an  act  against 


the  expressed  or  implied  contract,  and  without 
the  express  or  implied  authority  of  the  co-partner; 
as  by  over-drawing,  to  increase  the  separate  es. 
tate;  or  under  circumstances  implying  fraud;  is 
for  private  purposes,  without  the  knowledge, 
consent,  privity,  or  subsequent  approbation  of 
the  other,  inferred  from  his  giving  the  wholeoon- 
trol  to  his  partner.  Ex  parte  Harris,  2  Ves.  & 
B.  210;  1  Rose,  129,  437. 


XI.  Assignment. 

1.  Generally. 

By  6  Geo.  4,  c.  16,  s.  63,  the  eommissmeri 
were  directed  to  assign  to  the  assignees  all  the 
present  and  future  personal  estate  of  the  bank- 
rupt, and  all  property  which  might  revert,  de- 
scend, be  devised  or  bequeathed,  or  come  to  ks» 
before  he  attains  his  certificate,  and  all  debts  due 
or  to  be  due  to  him;  and  after  assignment,  neither 
the  bankrupt,  nor  any  person  claiming  ihwtk 
him,  shall  have  power  to  recover,  release,  or  «*• 
charge  the  same;  nor  shall  any  attachment  of  any 
debt  be  available;  but  the  assignee*  shall  newer 
the  same  in  their  ownnames,  as  the  bankruptwngiL 

Now,  by  1  &  2  Will.  4,  c.  56,  a.  ^5,  aUtht  per- 
sonal estate  and  effects  which  might  be  assigned 
by  the  commissioners,  shall  be  vested  in  the  swjr* 
nee*  by  virtue  of  their  appointment  merely,  ww- 
out  any  deed,  and,  in  case  of  death  or  removal,** 
a  new  assignee,  either  alone  or  jointly  with  othert 
remaining,,  as  the  case  may  be.    Id. 

By  6  Geo.  4,  c  16,8.64,  the  commissioners  were 
directed  by  deed  to  convey  to  the  assignees  eU 
lands,  tenements,  and  hereditament*,  except  esff 
hold*,  or  customaryholds,  in  England,  Scotland, 
Ireland,  or  any  of  hi*  majesty**  dominions,  plants- 
tion*,  or  colonte*,  to  which  the  bankrupt  was  enti- 
tled, and  which  should  descend,  be  devised,  revert 
to,  or  come  to  him  before  certificate,  and  aUdeeds, 
paper*,  and  writing*  respecting  the  same. 

So,  by  s.  65,  the  commissioners  were  to  make  ssk 
of,  ana  convey  by  deed,  all  estate  of  which  the 
bankrupt  wo*  seised,  in  tail,  in  possession,  reeer- 
sion,  or  remainder,  and  whereof  no  reversion  sr 
remainder  was  in  the  crown, 

So,  bv  s.  68,  they  were  to  make  sale,  by  deed, 
of  the  bankrupt's  copyhold*  and  customaryhdd 
lands,  and  to  authorize  any  person  to  make  tht 
necessary  surrender. 

Now,  by  1  &  2  Will.  4,  c  56\  s.  26,  sUthf 
bankrupt's  real  estate,  present  and  future,  in  the 
United  Kingdom,  or  hi*  majesty1*  dominisns, 
plantations,  or  colonies,  a*  by  stat.  6  Geo.  4,  c 
16,  s.  64,  directed  to  be  conveyed  to  the  assignees, 
shall  vest  in  them  by  virtue  of  their  appointment 
without  any  deed  of  conveyance ;  unth  stsvkr 
provisions  %n  case  of  death  or  removal 

An  assignment  in  bankruptcy,  like  any  other 
assignment  by  operation  of  law,  passes  the  rights 
of  the  bankrupt  precisely  in  the  same  plight  and 
condition  as  he  possessed  them,  subject  to  aO 
equities,  &c.  MUford  v.  Mitford,  9  Ves.  jun.  M 

The  property  in  a  bankrupt's  goods  is,  aA* 
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assignment,  in  the  assignee  from  the  time  of  the 
act  of  bankruptcy,  by  relation.  Cooper  v.  Chitty, 
1  Burr.  20;  1W. Black.  65. 

The  relation  to  an  act  of  bankruptcy  is  con. 
fined  to  an  act  subsequent  to  the  petitioning  cre- 
ditor's debt   Ex  parU  Birkett,  2  Rose,  Ih 

Under  a  separate  commission,  the  assignees 
and  the  solvent  partners  are  tenants  in  common, 
from  the  date  of  the  act  of  bankruptcy.  Barker 
t.  Goodwin,  11  Yes.  jnn.  83. 

Qunre,  the  effect  of  vacating  a  bargain  and 
sale  in  bankruptcy,  as  to  preceding  purchasers 
under  the  copunission?  Ex  parte  Harris,  3 
Madd.  473. 

Where  an  assignee  had  absconded,  the  bargain 
and  sale  was  ordered  to  be  vacated  from  the  date 
of  the  order.    Ex  parte  Corry,  Buck,  814 

A  commission  vests  in  the  assignees  under  it 
all  the  property  of  the  bankrupt  wherever  situate, 
precluding  creditors  in  Scotland  from  attaching 
by  sequestration  their  debtor's  property  remain- 
ing or  situate  in  that  country,  and  from  adminis- 
tering it  m  a  course  of  distribution  under  such 
process  of  sequestration ;  and  although  the  com- 
mission  does  not  in  itself  operate  upon  the  herit- 
able property  of  the  bankrupt  in  Scotland,  yet 
it  imposes  upon  him  a  legal  obligation  to  execute 
the  proper  conveyances,  and  do  the  necessary 
acts  for  transferring  it  to  his  assignees.  Scotland 
{Bank)  v.  Stein,  1  Rose,  469.  And  see  Hunter 
t.  Potts,  4  T.  R.  182. 

.  The  assignment  under  an  English  commission 
vests  in  the  assignees,  and  without  the  necessity 
of  intimation,  the  whole  of  the  bankrupt's  per- 
sonal property  in  Scotland,  and  all  subsequent 
diligence  by  any  Scotch  or  other  creditor  is 
thereby  precluded  SeUerig  v.  Daviss,  2  Rose,97. 

The  court  cannot  compel  a  bankrupt  to  execute 
to  his  assignees  an  assignment  of  debts  due  to 
him  in  America,  though  the  American  govern- 
ment will  not  take  notice  of  the  rights  of  the 
assignees  under  the  bankrupt  laws  oi  this  coun- 
try.   Ex  parts  Blokes,  1  Cox,  39a 

2.  Provisional  Assignment 

By  6  Geo.  4,  c  16,  s.  45,  the  commissioners 
spare  empowered  to  appoint  provisional  assignees, 
wake  might  be  removed  when  assignees  were  cho- 
aen,  and  were  to  deliver  up  and  assign  to  them 
the  bankrupt's  estate. 

The  expense  of  a  provisional  assignment  was 
not  allowed,  except  where  an  extent  was  appre- 
hended. Ex  parte  M?  Williams,  2  Rom,  454;  1 
Madd  141. 

The  commissioners  ought  to  state  in  the  pro- 
ceedings their  reasons  for  executing  a  provisional 
assignment    Exports  Norris,  1  GHyn  &  J.  937. 

In  assumpsit  by  a  provisional  assignee,  the 
defendant  pleaded  the  general  issue: — Held, 
that  the  fact  of  the  bankrupt's  estate  having  been 
a— ijpinri  by  the  provisional  assignee  to  the  new 
assignees,  between  the  time  of  issuing  the  writ 
and  the  delivery  of  the  declaration,  was  no  ground 
of  nonsuit  on  the  general  issue;  and  it  is  doubt- 
fill  whether  it  would  have  been  an  answer  to  the 
tol.  k  2  u 


action,  if  specially  pleaded*    Page  v.  Bauer,  4  B. 
&A.345. 

Four  persons  having  been  constituted  provi- 
sional assignees,  the  creditors  chose  three  of 
them,  together  with  other  persons,  to  be  general 
assignees.  The  four  then  assigned  back  the 
bankrupt's  estate  to  the  oomniissioners,  to  the 
intent  that  they  might  make  a  valid  assignment 
of  the  same  to  the  general  assignees;  and  the 
commissioners  immediately  assigned  the  estate 
to  these  last,  according  to  the  intent  specified : — 
Held,  that  this  was  not  a  good  conveyance  from 
the  provisional  to  the  general  assignees  within 
6  Geo.  4,  c  16,  s.  45,  and  therefore  not  effectual 
to  pass  chose8  in  action.  Moult  v.  Massey,  1 B. 
&  Adol.  636. 

The  statute  imposes  a  penalty  on  the  provi- 
sional assignee,  if  he  does  not  deliver  up  tho 
bankrupt's  estate  to  the  ultimate  assignee.  The 
67th  section  enacts,  that  a  suit  is  not  to  abate  by 
the  death  of  on  assignee,  but  that  it  may  be  pro- 
secuted in  the  name  of  the  new  assignee ;  and 
by  the  100th  section,  the  sum  recovered  for  a 
penalty  under  the  act  is  to  be  divided  among  the 
creditors.  An  assignee  having  died,  and  a  sug- 
gestion of  his  death  being  entered  on  the  record : 
—Held,  that  the  succeeding  assignee  was  entitled 
to  proceed  in  a  suit  which  had  been  commenced 
by  his  predecessor  against  the  provisional  as- 
signee tor  a  penalty.  Bates  v.  Sturgess,  5  M.  & 
P.  568;  7  Bmg.  585. 

In  such  an  action,  h  wan  held,  that  ae  the  as- 
signment to  the  provisional  assignee  was  recited 
in  the  assignment  to  the  second  assignee,  it  was 
not  incumbent  on  the  plaintiff  to  produce  it  in 
evidence.    Id. 


3.  Freehold  Property. 

What  Property.}— Under  6  Geo.  4,  c  16,  __ 
tales  of  which  the  bankrupt  is  seised  as  a  bare 
trustee,  do  not  pass  to  his  assignees.  Ex  parte 
Oennys,  1  Mont  &  Mac.  258. 

A  power  of  revocation,  not  in  possession,  but 
expectant  on  a  contingency,  is  an  interest  assign- 
able to  the  assignees.    Anon.  Lofft,  71. 

Tenant  in  tail  mortgaged  for  years,  became 
bankrupt,  and  died  without  suffering  a  common 
recovery;  his  assignee  had  the  estate  clear  of  the 
mortgage,  by  the  stat  21  Jac  1 ;  but  if  he  had 
suffered  a  recovery,  it  would  have  let  in  the 
mortgage  and  other  incumbrances.  Beck  d. 
Hawkins  v.  Welsh,  1  Wils.  276. 

A  joint  commission  having  issued  against  A*, 
tenant  for  life,  and  &,  tenant  in  tail  male,  re- 
mainder in  fee  to  J.  S.,  and  bis  heirs,  who  were 
partners  in  trade :— Held,  that  the  assignees  only 
took  an  estate  in  the  premises  for  the  life  of  A. 
and  a  base  fee,  determinable  on  the  death  of  B. 
and  failure  of  issue  male  of  his  body.  Jervis  v. 
Jayleur,  3  B.  &  A.  557.  And  see  Doe  d.  Spen- 
cerv.  Clark,  5  Kb  A.  458;  1D.&R.44. 

A  trader  advanced  half  the  money  for  the  re- 
newal of  a  lease,  the  lessee  giving  a  note  to  repay 
the  money,  unless  she  should  by  will  give  the  es- 
tate to  one  of  his  children,  and  then  bequeathed 
the  estate  to  his  daughter :  the  lather  becoming 
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a  bankrupt,  a  moiety  of  the  estate  vested  in  the 
assignee  under  1  Jac  1,  c  15.  Fryer  v.  Flood, 
lBro.CC.  160.        

At  what  time  Estate  pastes.}— The  bargain  and 
sale  to  the  assignees  of  the  bankrupt's  freehold 
lands  did  not  relate  to  the  act  of  bankruptcy,  so 
as  to  vest  the  title  in  the  assignees  from  that 
time.  Doe d.Esdailev. Mitchell,  2M.&S. US; 
3  Rose,  265. 

An  estate  descended  after  the  bargain  and  sale 
of  the  commissioners,  and  before  certificate,  was 
the  property  of  the  bankrupt,  and  did  not  vest  in 
the  assignees,  except  by  a  subsequent  assign- 
ment   Carleton  v.  Leighton,  3  Mer.  667. 

A  specialty  creditor  has  the  same  right,  under 
a  bankruptcy  of  the  heir  of  the  debtor,  as  if  he 
had  not  become  bankrupt,  and  may  therefore 
follow  the  real  assets,  or  their  specific  produce, 
in  the  hands  of  the  assignees.  Ex  parte  Morton, 
5  Ves.  jun.  449. 

Conveyance.] — By  6  Geo.  4,  c  16,  s.  78,  the 
chancellor,  upon  petition  of  the  assignees  or  any 
purchaser  from  them,  if  such  bankrupt  did  not  dis- 
pute the  validity  of  the  commission,^  if  its  validity 
had  been  established  by  a  verdict  at  law,  might  or. 
der  the  bankrupt  to  join  in  a  conveyance  ;  and  if 
he  refused,  the  order  operated  as  a  conveyance  as 
against  the  bankrupt  and  all  claiming  under  him. 

Before  the  statute,  it  was  held  that  a  bankrupt 
was  not  compellable  to  join  his  assignees  in  con- 
veyances. Ex  parte  Crowder,  2  Rose,  327  iS.P. 
Waugh  v.  Land,  Coop.  C.  C.  134. 

A  petition  that  a  bankrupt  be  compelled  to 
convey  under  that  section,  refused  until  he  could 
have  an  opportunity  of  trying  the  validity  of  the 
commission.  Ex.  parte  Thomas,  1  Mont  & 
Mac  64;  2  Glyn  &  J.  27a 

A  bankrupt  Who  is  disputing  the  commission 
at  law  cannot,  although  nonsuited,  be  compelled 
to  convey.    Id. 

A  bankrupt  retaining  possession  of  a  cottage 
and  land,  which  had  passed  to  the  assignees  by 
the  bargain  and  sale  under  the  commission,  and 
which  the  assignees  had  contracted  to  sell,  was 
ordered  to  deliver  up  possession  within  fourteen 
days  after  personal  service  of  the  order.  Ex  parte 
Hargraves  and  Shaw,  2  Glyn  &  J.  59. 

The  lease  of  a  house,  belonging  to  a  bankrupt, 
having  been  sold  by  auction  under  the  usual  or- 
der, the  court  directed  the  assignees  to  execute  an 
assignment,  and  the  bankrupt  to  deliver  up  pos- 
session to  the  purchaser :  upon  refusing  to  com- 
ply, the  bankrupt  was  ordered  to  be  committed. 
Ex  parte  Hawkins,  1  Mont  &  Mac  115. 

The  court  will  not  order  the  bargain  and  sale 
from  the  commissioners  to  the  assignees  to  be 
given  by  them  to  a  purchaser,  upon  his  allega- 
tion, merely,  that  the  bankrupt  had  no  other 
freehold  property  than  that  which  was  conveyed 
to  the  purchaser  under  the  commission.  Ex  parte 
Pocock,  1  Deac  &  Chit  104. 

4.  Copyhold  Property. 
The  commissioners  might  except  the  copyhold 


estates  of  the  bankrupt  out  of  the  bargain  and 
sale,  and  convey  them  directly  to  the  purchaser*. 
Ex  parte  Harvey,  Buck,  493. 

Where  a  copyhold  was  sold  under  a  commis- 
sion, a  good  title  was  made  by  a  bargain  and  sale 
from  the  commissioners  to  the  purchaser.  Ex 
parte  Holland,  4  Madd.  483. 

A.  became  entitled  to  a  copyhold  estate  on  the 
death  of  his  mother,  to  which  she  had  been  ad- 
mitted by  copy  of  court-roll.  Before  he  eoakl 
be  admitted,  he  became  bankrupt,  and  shortly  af- 
terwards died  without  admittance  The  commis- 
sioners and  assignees  under  the  commission  exe- 
cuted a  bargain  and  sale  to  Bn  the  defendant,  of 
the  said  copyhold  estate,  to  which  he  was  duly 
admitted: — Held,  that  he  took  a  fee  simple  con- 
ditional at  common  law;  and  that  the  commis- 
sioners had  power  to  execute  a  valid  conveyance 
of  his  estate  by  bargain  and  sale,  pursuant  to  the 
statutes  13  Ehz.  c  11,  s.  7, 1  Jac  1,  c  15,  a  17, 
and  21  Jac  1,  c  19,  s.  12,  although  the  bankrupt 
died  before  the  bargain  and  sale,  and  although 
he  never  had  been  admitted  tenant  of  the  manor. 
Doed.  Spencer  v.  Clark,  1  D.  &  R.  44;  5  Efc 
A.  458. 

5.  Leasehold  Property, 

(a)  Generally. 

Statute.]— By  6  Geo.  4,  c  16,  s.  75,  bankrupt 
entitled  to  leases  or  agreements  for  leases,  if  the 
assignees  accept  the  same,  shall  not  be  liable  tossy 
any  rent  accruing  after  the  date  of  the  commsstm, 
or  to  be  sued  in  respect  of  any  subsequent  sss-sV 
servance  or  non-performance  of  the  conditio**,*- 
venants,  or  agreements  therein  contained;  a***? 
the  assignees  decline  the  same,  shall  not  be  ties* 
incase  they  deliver  up  such  leases  oragreemtnti* 
the  lessor,  or  person  agreeing  to  grant  the  lesstt, 
within  fourteen  days  after  they  shall  hoveled*- 
tice  that  the  assignees  have  declined :  end  if  &* 
assignees  shall  not,  upon  being  thereto  resmrd, 
elect  whether  they  will  accept  or  decline  such  Usst 
or  agreement,  the  lessor,  or  any  person  entitled** 
der  him,  may  apply  by  petition  to  the  chemctOtr, 
whomayorfat)^  so  to  elect,  and  deliver  9f*** 
lease  or  agreement  in  case  they  decline  the  tern*, 
and  the  possession  of  the  premises,  or  may  nsk 
such  other  order  therein  a*  he  sheM  think  fiL 

This  enactment  is  similar  to  the  previous  asf 
in  49  Geo.  3,  c  121,  s.  19,  which  did  not  exte* 
to  a  parol  agreement  for  a  lease.  Ex  parte  W* 
ton,  2  Rose,  86. 

And  is  confined  to  eases  between  lessor  asi 
lessee,  and  does  not  extend  to  cases  between  a 
lessee  and  his  assignee  of  a  lease.  F***f  t< 
Iuylor,Z  B.  &,  A.  S&l. 


It  does  not  apply  to  a  contract,  in  Hs  — 
not  a  lease,  but  for  a  purchase  of  property.  Bf* 
v.  Booth,  1  B.  &  AdoL  505. 

What  passes.}— If  the  servant  of  A.  embed* 
his  property,  and  therewith  purchase  a  less* 
and  afterwards  commit  an  act  of  bsjikrastcy* 
and  then  assign  the  lease  to  A.;  A  bee  ss> 
such  an  equitable  lien  as  to  be  an  answer  to  si 
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action  of  trover  by  the  assignee*.    Bloxham  v. 
Graham,  Peaked  Add.  Can.  3— Keny  on. 

A  lease  was  granted  to  Wn  who  afterwards 
committed  an  act  of  bankruptcy,  and  then  exe- 
cuted a  deed,  statins;  that  his  name  had  been 
used  in  the  lease  in  trust  for  IL,  and  declaring  the 
trust  accordingly :  a  bill  was  filed  on  behalf  of  the 
creditors  of  Wn  under  the  commission,  claiming 
the  lease  as  part  of  his  estate;  and  the  court  di- 
rected an  issue  to  try  whether  W.*s  name  was 
used  in  the  lease  as  a  trustee  for  Ik— Held,  that 
the  issue  was  properly  directed.  The  jury  hav- 
ing found  a  verdict  in  the  affirmative; — Held, 
that  the  declaration  of  trust  was  valid,  though 
executed  after  the  bankruptcy,  and  that  the  lease 
did  not  pass  to  W.'s  assignees.  Gardner  v.  Rowe, 
5  Rues.  358;  2  Sim.  &  Stu.  346. 

0 

(o)  Covenant  not  to  assign  without  License. 

The  usual  covenant,  not  to  let,  &o,  will  not 
prevent  a  lease  from  passing  to  the  assignees. 
Zfced.  Cksere  v.  Smith,!  Marsh.  359  ;  5  Taunt 
795;  3  Rose,  280.  And  see  Doe  d.  Mitchenson 
v.  Carter,  8  T.  R.  57,  300;  and  Uoyd  v.  Crisp, 
5  Taunt  249. 

A-  grants  a  lease  to  R,  which  contains  a  cove- 
nant that  B.,  his  executors  or  his  administrators, 
without  mentioning  assigns,  should  not  underlet 
without  the  consent  of  the  lessor:  B.  becomes 
bankrupt,  and  his  assignees  assign  the  premises 
toC;  B.  obtains  his  certificate,  and  C.  re-assigns 
the  premises  to  him,  after  which  he  underlets 
them  to  another  person  .-—Held,  that  B.  having 
been  discharged  at  the  time  of  his  bankruptcy 
from  all  covenants  in  the  lease,,  by  statute  49 
Geo.  3,  c  121,  s.  19,  the  underletting  by  him, 
which  was  in  the  character  of  assignee,  was  no 
forfeiture  of  the  lease.    Id. 

A  proviso  in  a  lease,  that  the  lessee,  his  execu- 
tors or  administrators,  shall  not  assign  without 
the  lessor's  consent  in  writing,  did  not  prevent 
the  commissioners  from  assigning  the  lease  to 
the  assignees  without  such  consent  Doe  &.  Good- 
bakers  v.  Sevan,  3  M.  &  &  353;  2  Rose,  456. 

In  cases  of  bankruptcy,  the  assent  of  the  les- 
sor is  presumed  in  law  to  have  been  given  to  the 
assignment  of  the  premises  by  the  commission- 
ers. fradss9nv.JsMoise,2Chit600;4I)ougl. 
54;  8  East, 314,  n^  1  H.  Black.  438,  n. 

(c)  Proviso  to  be  void  in  ease  of  Bankruptcy. 

Property  may  be  limited  or  leased  to  a  man  to 
go  over  to  revert  back  in  the  event  of  his  bank- 
ruptcy. Brandon  v.  Robinson,  1  Rose,  197 ;  &  C. 
booi.  Ex  parte  Brandon,  18  Ves.  jun.  429. 

If  a  lease  to  a  trader  contain  a  proviso  that  it 
shall  be  void  if  he  become  bankrupt,  the  term 
does  not  pass  to  his  assignees,  but  determines 
altogether  upon  that  event  taking  place.  Roe  d. 
Hunter  v.  Golfers,  2  T.  R.  133. 

But,  to  prevent  its  passing,  there  must  be  an 
express  proviso  to  that  effect  Doe  d.  Goodbehere 
v/Bevon,  3  M.  &  8.  353;  2  Rose,  456. 

If  A.  let  a  house  to  B.  with  a  coVenant  that  the 
shall  determine  on  B.  committing  an  act 


of  bankruptcy,  on  which  a  commission  of  bank- 
rupt should  issue ;  and  by  another  deed  of  the 
same  date,  A.  grants  the  use  of  furniture  to  B. 
in  like  manner,  and  with  a  similar  covenant  to 
allow  A.  to  resume  the  possession  of  the  furni- 
ture on  the  commission  of  an  act  of  bankruptcy. 
If  B.  become  bankrupt,  and  the  jury  find  that 
B.  was  the  reputed  owner  of  the  furniture,  it  will 
pass  to  the  assignees,  notwithstanding  these  co- 
venants. Hiekenbotham  v.  Groves,  2  C.  &  P. 
492— Abbott 

If  a  lease  contains  a  condition  that  it  shall  be 
forfeited  if  seized  in  execution,  and  upon  an  exe- 
cution issuing  the  lessor  re-enter,,  and  a  commis- 
sion of  bankruptcy  issue  against  the  lessee,  the 
lessor  is  entitled  to  the  emblements.  Davis  v. 
Eyton,  7  Bing.  154;  4  M.  &,  P.  820. 

(d)  Assignees9  Election  to  take. 

When  necessary*] — The  general  assignment  of 
a  bankrupt's  personal  estate  does  not  vest  a  term 
of  years  in  the  assignees,  unless  they  do  some 
act  to  manifest  their  assent  to  the  assignment  as 
it  regards  the  term,  and  their  acceptance  of  the 
estate ;  and,  therefore,  till  some  act  of  this  sort 
is  done  by  them,  the  term  still  remains  in  the 
bankrupt,  and  he  is  liable  to  the  payment  of  rent 
accruing  due  subsequent  to  the  bankruptcy. 
Copeiand  v.  Stephens,  1  B.  &  A.  593.  And  see 
Doe  d.  Palmer  v.  Andrews,  4  Bing.  348;  12 
Moore,  601 ;  2  C.  &  P.  598. 

Where  an  equitable  mortgagee  of  leasehold 
property  applied  for  a  sale,  the  court  refused  to 
order  bun  to  indemnify  the  assignees  against  any 
breach  of  covenants  in  the  lease ;  but  gave  the 
assignees  time  to  accept  or  reject  the  lease.  Ex 
parte  Fletcher,  1  Deac  &  Chit  318. 

A  landlord's  claim  for  rent  can  only  be  enforced 
against  assignees  after  a  seizure  under  a  fi.  fa.  by 
distress.    Gethin  v.  Wilks,  2  Dowl.  P.  C.  189. 

Election  by  using  Premises.}-- If  the  assignees 
intermeddle  with  and  assume  the  management  of 
a  farm,  this  is  a  sufficient  election  to  take  the 
term,  and  make  them  liable  to  the  landlord,  in 
consideration  of  their  tenancy,  for  all  misma- 
nagement    Thomas  v.  Pemberton,  7  Taunt  206. 

Where  the  assignees  enter  upon  and  take 
possession  of  leasehold  property,  they  become 
chargeable  with  the  covenants  in  the  lease,  al- 
though the  bankrupt's  effects  were  upon  those 
premises,  and  the  assignees  delivered  up  the  keys 
immediately  after  the  effects  were  sold.  Hanson 
v.  Stevenson,  1  B.  &  A.  303. 

Where  the  assignees  of  a  bankrupt,  who  was 
lessee  of  pasture  land,  being  chosen  on  the  8th 
of  the  month,  allowed  his  cows  to  remain  upon 
the  demised  premises  till  the  10th,  and  ordered 
them  to  be  milked  there : — Held,  that  they  there- 
by became  tenants  to  the  lessor ;  and,  the  cows 
being  removed  on  the  10th  to  avoid  a  distress 
for  arrears  of  rent,  that  he  had  a  right  to  follow 
and  distrain  them,  under  11  Geo.  2,c.  19.  Welch 
y.  Myers,  4  Camp.  368— EUenborough. 

Where  the  assignee  of  a  bankrupt  lessee, 
chosen  an  the  15th  of  November,  kept  the  bank- 
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rapt  on  the  premises,  carrying  on  the  business 
for  the  benefit  of  the  creditors,  until  April  follow- 
ing, and  himself  occasionally  superintended ;  but 
on  the  23d  December  disclaimed  the  lease  by 
letter  to  the  landlord : — Held,  that  notwithstand- 
ing' such  disclaimer,  he  had  elected  to  accept  the 
lease  by  using  the  premises  for  the  benefit  of  the 
creditors.  Clarke  v.  Hume,  R.  &,  M.  307 — 
Abbott 

The  assignees  of  a  bankrupt,  having  allowed 
his  effects  to  remain  on  the  premises  occupied 
by  him,  nearly  a  twelvemonth  after  the  bankrupt- 
cy, for  the  purpose  of  preventing  a  distress,  paid 
the  arrears  of  the  rent  due,  at  the  same  time  inti- 
mating to  the  landlord  that  they  did  not  mean  to 
take  the  lease  unless  it  could  be  advantageously 
disposed  of;  the  effects  were  soon  after  sold,  and 
removed  from  the  premises ;  the  lease  was  at  the 
same  time  put  up  to  sale  by  order  of  the  as- 
signees, but  there  were  no  bidders  for  it;  they 
omitted  to  return  the  key  to  the  landlord  for  near 
four  months  after ;  however,  they  were  not  asked 
for  it ;  and  they  no  otherwise  made  use  of  the 
premises :— Held,  that  they  were  not,  under  these 
circumstances,  liable  to  the  landlord  as  assignees 
of  the  lease.  Wheeler  v.  Bramah,  3  Camp.  340 ; 
1  Rose,  363— Ellenborough. 

Where,  however,  the  assignee,  on  being  applied 
to,  replied,  that  if  he  could  not  let  it  by  the  next 
quarter  day,  he  would  give  up  the  property,  and 
continued  in  and  paid  rent  until  that  time : — Held, 
that  it  was  an  assent  Broome  v.  Robinoon,  7 
East,  339. 

Election  by  endeavouring  to  effect  a  Sale.]— 
Assignees  have  a  right  to  do  reasonable  acts  to 
ascertain  the  value  of  property.  Hope  v.  Boot*, 
1B.&  Adol.  605— Per  Lord  Tenterden. 

Assignees  are  not  concluded  by  putting  up 
the  premises  to  sell ;  they  may  make  an  experi- 
ment to  see  if  the  lease  be  beneficial ;  but  in  a 
case  where  they  put  up  the  premises  to  auction, 
and  round  a  purchaser,  and  received  a  deposit, 
but  the  contract  of  sale  afterwards  went  o<£  with- 
out the  assignees  shewing  any  reason  why  they 
did  not  enforce  the  sale : — Held,  that  they  were 
liable  to  the  payment  of  rent,  as  assignees  of  all 
the  estate  and  interest,  &c.  of  the  bankrupt,  in 
the  premises.  Haatingo  v.  WUeon,  Holt,  290— 
Gibbs. 

But  the  mere  fact  that  the  assignees  adver* 
tised  and  put  the  estate  up  to  sale,  (without  stat- 
ing themselves  to  be  the  owners  or  possessed 
thereof)*  they  never  having  in  fact  taken  posses- 
sion of  the  premises,  and,  there  being  no  bidder, 
the  premises  were  not  sold,  is  no  more  than  an 
experiment  to  ascertain  the  value  of  the  lease, 
and  not  an  assent  on  the  part  of  the  assignees. 
Turner  y.  Richardeon,!  East,  335;  3  Smith,  330. 

If  a  bankrupt  have  a  lease  of  premises,  and 
also  a  reversionary  interest  in  them,  and  his  as- 
signees sell  his  estate  and  reversionary  interest 


to  May,  and  put  a  person  into  possession  with 
instruction  to  let  the  premises,  and  several  appli- 
cations are  made  by  parties  desirous  to  take  them, 
but  they  remain  unlet,  and,  on  the  landlord  call- 
ing upon  the  assignee  for  payment  of  rent,  he 
says  he  will  pay  it  if  he  can  make  any  thing  by 
the  house ;  and  the  jury  find  that  this  is  only  a 
conditional  acceptance  of  the  lease,  and  that  he 
has  not  retained  it  an  unreasonable  time:  the 
court  will  not  disturb  the  verdict  Lmdoey  v. 
Lunbert,  12  Moore, 809 ;  2C.6lP.526. 

If  the  assignees  so  act  as  to  make  the  property 
of  less  value  to  the  landlord,  and  as  if  the  pro- 
perty were  vested  in  them,  it  is  said  to  be  an 
election.  Carter  v.  Warney  4  C.  &  P.  191 — Tent 

If  a  sale  take  place  on  the  premises,  of  the 
stock  in  trade,  and  the  house  and  shop  fixtures, 
and  the  catalogue  state  that  on  the  same  day  will 
be  sold  the  valuable  lease  of  the  premises,  with 
commanding  shop,  held  for  an  unexpired  term 
of  16  years  from  Lady-day  preceding,  at  the  low 
rent  of  201.  per  annum,  and  the  catalogue  de- 
scribes the  sale  to  be  made  without  reserve,  and 
contains  a  list  of  fixtures,  some  of  them  belong- 
ing to  the  landlord,  and  some  put  up  by  the  bank- 
rupt, and  the  lease  is  bought  in,  but  all  the  fix- 
tures are  sold,  and  the  premises  miich  injured  by 
their  being  taken  down  and  carried  away,  it  is  a 
taking  possession.    Id. 


in  the  premises,  it  amounts  to  an  acceptance  of      From  ^  I0thtothe23d  of  March  i.  a 


Election  by  exercising  AcU  of  Owmenkip.}— 
Where  the  assignees  of  a  bankrupt,  who  was 
possessed  of  a  term,  part  of  which  he  had  under- 
let to  another,  released  such  under-tenant,  and 
on  being  afterwards  asked  by  the  lessor  to  elect, 
refused  to  take  the  original  lease:— Held,  that 
this  did  not  amount  to  an  acceptance  by  then, 
and  that  they  were  not  liable  as  assignee*  of  the 
term.  HiU  v.  Dobie,  2  Moore,  342 ;  8  Taunt 
325. 

If  mortgaged  property  be  sold  with  the  bank- 
rupts goods,  but  without  the  sanction  of  the  as- 
signees, their  returning  a  copy  of  the  catalogue 
to  the  Excise  Office,  with  a  declaration  subscribed 
by  them  that  the  goods  belonged  to  the  bankrupt, 
for  the  purpose  of  exempting  the  goods  nSiai 
auction  duty,  it  is  not  an  adoption  of  the  sole  by 
the  assignees.  Bleaden  v.  Hancock,  M.  &.  M. 
465— Tindal. 

Proceeding!  to  compel  Election.) — The  court 
was  not  empowered  by  the  49  Geo.  3,  c  121,  s. 
19,  to  determine  the  question  of  election  of  a 
lease  by  the  assignees.  Ex  parte  Qmamtock, 
Buck,  190. 

Assignees  in  possession  having  ejected  not  to 
accept  the  lease,  an  issue  of  quantum  damnificn- 
tus  was  directed.    Id.  ' 

In  one  case  the  assignees  were  allowed  ten 
days  to  make  their  election.  Ex  porta  Scatty  1 
Rose,  446,  n. 


the  lease,  by  the  assignees.    Page  v.  Hodden,  2 
Stark.  309— Ellenborough. 

If  the  assignee  hold  the  lease  from  December 


Bonable  time  for  assignees  to  elect  whether  they 
will  accept  or  reject  the  bankrupts  louse.  A 
parte  Fletcher,  1  Deac  &  Chit  356. 


JmMttgM&tni* 


[BANKRUPT] 


Assignment. 


349 


An  order  was  made  upon  assignees  under  49 
Geo.  3,  c.  121,  a.  19,  to  deliver  up  possession, 
and  execute  an  assignment  or  surrender  of  the 
bankrupt's  benefit  in  a  lease,  where  the  lease  it- 
self had  been  deposited  in  the  hands  of  a  third 
person  as  a  security.  Ex  parte  Clunet,  1  Madd. 
76 ;  2  Rose,  453. 

On  petition  by  the  lessor,  to  compel  assignees 
to  elect  whether  they  wiH  accept  or  decline  the 
lease,  the  court  has  no  power  under  the  statute 
to  make  the  assignees  pay  the  costs,  or  to  give 
the  lessor  the  costs  out  of  the  bankrupt's  estate. 
Ex  parte  Bright,  2  Glyn  &  J.  79. 

(e)  In  total  the  Term  it  vested. 

If  a  lessee  become  bankrupt,  the  term  remains 
vested  in  him,  until  either  the  assignees  elect  to 
take  it,  or  until  he  himself  delivers  it  up,  under  the 
provisions  of  6  Geo.  4,  c  16,  s.  75.  Tuck  v. 
Tyson,  6  Bing.  321 ;  3  M.  &  P.  715. 

A  surety  for  a  lessee  is  liable  in  respect  of  the 
breaches  of  covenant  which  accrue  after  the  date 
of  a  commission  against  the  lessee,  but  before  the 
delivery  up  of  the  lease  by  the  bankrupt    Id. 

If  a  lease  is  delivered  up  by  the  lessee,  in  pur* 
■nance  of  the  statute,  it  does  not  operate,  by  re* 
lation,  as  a  surrender  of  the  lease  from  the  date 
of  the  commission.    Id, 

Assignees  of  a  bankrupt  lessee,  by  accepting 
the  lease,  discharge  the  bankrupt  from  any  claim 
upon  him  for  rent  Ondow  v.  Carrie,  2  Madd. 
330. 

If  a  lease  is  determinable  upon  notice  at  the 
wiB  of  the  lessor  or  leasee,  and  the  lessee  cove- 
nants to  leave,  on  quitting,  the  hay,  straw,  etc.  on 
the  premises,  the  bankruptcy  of  the  lessee,  and 
the  election  of  his  assignees  not  to  take  the  lease 
have  the  same  effect  with  reference  to  the  cove, 
nant,  as  though  the  lessen  had  quitted  upon  no- 
tice. Ex  parte  Whittington,  Bock,  87:  &  P. 
Ex  parte  Nixon,  1  Rose,  445. 

If  a  lease,  containing  a  covenant,  that  the 
,  at  the  expiration,  or  other  sooner  determi- 
nation of  the  term,  shall  take  the  off-going  crop,  is 
lU  ill  ii  mined  by  the  order  of  the  Lord  Chancellor  in 
bsmkruptcy,  under  the  49  Geo.  3,  c  121,  s.  19 ; 
tkme  assumes  are  entitled  to  the  oil-going  crop. 

"  Rick,  63;  2  Madd.  315. 


By  indenture  of  demise,  reciting  that  the 
had  purchased  certain  fixtures  on  the  pre- 
on  condition  of  their  being  repurchased 
after-mentioned,  it  was  agreed  between  the 
and  lessee,  and  the  lessor  covenanted,  that, 
on  the  expiration,  or  other  sooner  determination 
of  the  term,  he,  the  lessor,  should  and  would 
take  the  fixtures  at  such  price  as  they  should  be 
appraised  at  by  two  competent  persons,  one  to 
be  named  on  each  side.  The  lessee  became 
bankrupt,  and  his  assignee  declined  the  lease 
(which  was  delivered  up),  but  he  required  the 
fixtures  to  be  repurchased,  and  brought  an  action 
of  covenant  against  the  lessor  for  not  appointing 
an  apjaraiser : — Held,  that,  as  by  6  Geo.  4,  c  lu, 
a.  75,  the  bankrupt,  on  delivering  up  the  lease, 
wa*  discharged  ftom  all  the  covenants  on  his 
part,  performance  of  the  covenant  in  question 


could  not  be  enforced  by  the  assignee  against  the 
lessor.    Keareey  v.  Carttairt,  2  B.  &  Adoi.  716. 

A  coachmaker,  who  was  tenant  from  year  to 
year  of  certain  premises,  and  had  several  coaches 
on  hire,  became  bankrupt,  and  his  assignees  en- 
tered upon  the  premises  to  keep  the  coaches  in 
repair,  in  pursuance  of  the  bankrupt's  contracts; 
in  August,  the  bankrupt's  effects  were  sold,  and 
the  key  of  the  premises  delivered  to  the  bank, 
rapt,  but  the  assignees  paid  the  rent  up  to  the 
Michaelmas  following.  In  an  action  by  the 
landlord  for  a  quarter's  rent  due  the  Christmas 
following:— Held,  that  the  assignees  were  liable. 
Ansell  v.  Robton,  2  C.  &  J.  610. 

Semble,  that  if  a  bankrupt  rely  on  section  75 
as  a  defence  to  an  action  of  covenant  by  his 
lessor,  he  must  plead  specially  the  facts  to  bring 
him  within  the  section.  Hope  v.  Booth,  IB.  £ 
Adol.  505— Parke.  And  tee  Bayley  v.  Ballard, 
1  Camp,  416. 

6.  Power*. 

By  6  Geo.  4,  c.  16,  s.  77,  all  powers  vetted  in 
any  bankrupt  which  he  might  legally  execute  for 
hit  own  benefit  {except  the  right  of  nomination  to 
any  ecclesiastical  benefice])  may  be  executed  by 
the  assignees  for  the  benefit  of  the  creditors. 

There  is  no  equity  to  compel  a  bankrupt  to 
execute  a  general  power  of  appointment  for  the 
benefit  of  his  creditors  in  their  favour,  or  in  the 
favour  of  a  purchaser  from  them.  Thorpe  v. 
Qoodall,  1  Rose,  40,270;  17  Ves.  jun.  38a 

Therefore,  a  bankrupt  seised  for  life,  with  a 
general  power  of  appointment  with  remainder  in 
default  of  appointment  to  the  heirs  of  his  body, 
cannot  be  compelled  by  decree  in  equity  to  exe- 
cute the  power  for  bis  creditors*    la. 

A  trader,  being  seised  of  an  estate  for  life,  with 
a  general  power  of  appointment,  with  remainder 
in  default  of  appointment  to  himself  in  fee,  after 
having  committed  an  act  of  bankruptcy  upon 
whieh  he  was  afterwards  declared  a  bankrupt  ex- 
ecutes his  appointment  in  favour  of  an  appointee : 
— Held,  that  all  bis  interest  having  passed  to  the 
assignee  by  the  assignment  such  appointment 
was  void ;  and,  therefore,  that  his  assignee  under 
the  commission  had  a  sufficient  legs!  estate  to 
maintain  an  ejectment  Doe  d.  Coleman  v.  Bri- 
tuin,  2  B.  &  A.  93. 

By  marriage  settlement  the  husband  took  an 
estate  for  lite,  with  power  of  appointment  to 
children,  remainder  to  trustees  to  preserve,  ceo, 
remainder  to  children  in  tail  in  default  of  appoint 
ment  remainder  to  husband  in  fee  in  default  of 
issue.  The  husband  became  bankrupt  conveyed 
in  the  usual  way  all  his  property  by  bargain  and 
sale  to  his  assignees,  and  afterwards  executed  an 
appointment  to  his  son  in  fee,  after  his  own  life 
estate.  The  assignees  sold  the  life  estate  to  the 
bankrupt's  mother: — Held,  that  the  son  took 
nothing  under  the  appointment  but  was  entitled 
to  an  estate  tail  under  the  original  settlement 
BadMomv.  Met,  7  Bing.  695;  1M.&  Scott,  14. 
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7.  Offices  and  Places. 

The  place  of  under-marshal  of  London  is  tale- 
able  under  a  commission  of  bankruptcy.  Butler 
v.  Richardson,  Amb.  73. 

The  place  of  a  Jew  broker  is  not  saleable  under 
a  commission.    Ex  parte  Lyons,  Amb.  89. 


6.  Personal  Property. 
(a)  Generally. 

The  words  of  the  statute  are— w  All  present 
and  future  personal  estate  of  the  bankrupt,  where- 
soever  the  same  may  be  found  or  known,  and  aU 
property  which  he  may  purchase,  or  which  may 
revert,  descend,  be  devised  or  bequeathed,  or  come 
to  him  before  he  shall  have  obtained  his  certifi- 
cate."   6  Geo.  4,  c.  16,  s.  63. 

The  commissioners  might  assign  all  the  bank- 
rupt's property  abroad  as  well  as  at  home.  Hun- 
ter v.  Potts,  4  T.  R.  183. 

So,  his  after-acquired  personal  property  and 
debts.  Kitehenv.  Bartsch,!  Eart,53;  3 Smith, 58. 

The  assignees  were  not,  under  the  5  Geo.  2,  c 
30,  entitled  to  detain  from  the  bankrupt  any  part 
of  his  wearing  apparel,  on  the  ground  of  its  being 
unnecessary,  ne  himself  being  the  party  to  deter- 
mine that  at  the  risk  of  an  indictment  Ex  parts 
Bass,  1  Rose,  33;  17  Ves.  jun.  374. 

(6)  Ships. 

By  6  Geo.  4,  c.  16,  s.  73,  nothing  therein  pro- 
vided as  to  the  passing  of  property  to  the  assig- 
nees, in  cast  of  reputed  ownership,  is  to  invali- 
date or  affect  any  transfer  or  assignment  of  ships 
sr  shares  thereof,  made  as  a  security  for  debts, 
stoker  by  way  of  mortgage  or  assignment  duly  re- 
gistered according  to  4  Geo.  4,  c.  41. 

By  3  &  4  WilL  4,  c.  55,  s.  43,  mortgagees,  or 
their  trustees,  of  ships  or  shares  thereof,  are  not, 
by  reason  of  the  transfer,  to  be  deemed  the  own- 
srs,  nor  the  mortgagors  to  be  deemed  to  have 
ceased  to  be  owners,  except  so  far  as  may  be  ne- 
cessary to  effect  sales  thereof. 

By  s.  43,  transfers  by  way  of  mortgage  duly 
registered  are  not  affected  by  any  act  of  bank- 
ruptcy of  the  mortgagor,  after  the  registration, 
notwithstanding  he  may  have  the  reputed  owner- 
ship and  possession. 

Before  these  statutes,  it  was  held,  that  the 
former  Ship  Register  Acts,  26  Geo,  3,  c  60,  and 
34  Geo.  3,  c.  68,  did  not  tend  to  repeal  or  prevent 
the  operation  of  the  statute  21  Jac.  1,  c.  19,  s.  11, 
(bankrupt  act,)  on  British  registered  ships:  there- 
fore, where  the  owner  of  a  ship  assigned  his  in- 
terest in  her  to  J.  S.,  by  deed,  who  became  the  re- 
gistered owner,  but  by  his  permission  the  former 
owner  continued  to  have  the  ship  in  his  posses- 
sion, and  exercised  all  acts  of  ownership  over  her, 
until  he  became  bankrupt : — Held,  that  the  pro- 
perty in  the  ship  passed  to  the  assignees  of  such 
owner,  although  the  register  was  duly  indorsed  to 
J.  S.  before  the  act  of  bankruptcy,  and  the  trans- 
fer was  complete  under  the  above  acts.  Monk- 
house  v.  Hay,  4  Moore,  549;  3  B.  &  B.  114;  8 
Price,  356,  affirming  Hay  v.  Fairbairn,  3  E  & 


A.  193:  &  P.  Robinson  v.  MaedanneU,  5M.&.& 
228.  And  see  Ex  parte  Stadgroom,  1  Ves.  ran. 
163. 

So,  though  such  requisites  were  completed  af- 
ter the  act  of  bankruptcy,  and  before  the  action 
brought    Moss  v.  Charnock,  2  East,  399. 

A.  and  B^  owners  of  a  shin,  executed  an  abso- 
lute bill  of  sale  to  C.  and  D.  tor  a  nominal  consi- 
deration. There  was  a  parol  agreement  between 
them,  that  C.  and  D.  should  accept  bills  for  the  ac- 
commodation of  A.  and  B. ;  that  the  ship  should 
be  a  security  to  C.  and  D.  for  any  advances  they 
should  make  on  such  acceptances ;  and  that,  until 
default  made  by  A.  and  B.  in  providing  for  the 
acceptances,  the  ship  should  remain  in  their  pos- 
session and  management  The  ship  was  registered 
in  the  names  of  C.  and  Dn  but  A.  and  B.  remain- 
ed in  the  possession  and  management  of  her,  ap- 
peared to  the  world  as  owners,  and  obtained  cre- 
dit from  appearing  so.  Before  default  made  by 
A.  and  B^  in  providing  for  the  acceptances,  C. 
and  D.  became  bankrupts,  and  their  assignees 
immediately  seized  and  sold  the  ship.  A.  and  B. 
afterwards  became  bankrupts : — Held,  that  trover 
for  the  ship  could  not  be  maintained  by  their  as- 
signees against  the  assignees  of  C.  and  D. ;  for  the 
parol  agreement  could  not  be  set  up  against  the 
bill  of  sale,  and  the  case  did  not  come  within  the 
statute  of  James,  the  ship  having  been  seized  by 
the  defendants  before  the  bankruptcy  of  A.  and 
B. ;  and  though  the  bill  of  sale,  unaccompanied 
by  possession,  might  be  void  as  against  creditors, 
it  was  binding  upon  A.  and  B.  and  their  assig- 
nees.  Robinson?.  MDoncU,2B.6L  A.  134. 

A.  contracted  with  B.  to  build  a  ship,  and  fur- 
nish her  with  every  requisite  for  sea,  the  price  to 
be  paid  by  four  instalments ;  two  to  be  paid  in  the 
progress  of  the  work,  and  the  others  when  the 
vessel  was  finished  and  launched.  The  two  first 
instalments  were  paid  at  the  respective  times  sti- 
pulated :  when  the  hull  was  ready  tor  launching Jthe 
ship  was  measured  and  surveyed  with  the  privity 
of  the  builder;  and  the  master,  who  had  been  pre- 
viously appointed,  entered  into  the  usual  bond  for 
the  delivery  of  the  register  at  the  custom-hoase; 
the  ship  was  then  registered  in  the  name  of  the 
purchaser,  and  all  the  requisitesof  the  register  acts 
were  complied  with.  The  builder  then  receiwd 
the  third  instalment  Before  the  ship  was  tame*- 
ed  the  purchaser  advertised  for  freight,  chartered 
her  for  a  voyage,  and  hired  a  crew,  with  the 

Erivitv  of  the  builder.  The  ship  was  not,  in  foct. 
Lunched,  as  stated  in  the  register,  but  remained 
in  the  builder's  yard ;  and  his  men  were  at  work 
upon  her  until  the  3d  July.  From  the  early  put 
of  June  to  the  30th  of  that  month,  an  apprentice 
of  the  master  was  employed  in  the  ship;  and  oat 
the  1st  July  his  bedding  was  put  on  board.  On 
the  30th  June  the  builder  committed  an  act  of 
bankruptcy,  and  on  the  8th  July  a  commission  was 
issued  against  him.  On  the  3d  of  July,  the  par- 
chaser  took  possession  of  the  vessel  while  sue  re- 
mained on  the  builder's  wharfj  and  took  away  a 
rudder  and  cordage;  and  on  the  4th  she  was 
launched,  and  afterwards  equipped  for  sea  at  the 
purchaser's  expense,  the  fourth  instalment  remain- 
ing unpaid  r^-Held,  that  as  between  the  bankrupt 
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tnd  the  purchaser  there  was  such  a  transfer  to, 
and  general  ownership  in,  the  latter,  as  to  exclude 
the  operation  of  the  21  Jac  1,  c.  19,  s.  11,  and 
bar  an  action  of  troverat  the  suit  of  the  assignees; 
but  that  they  were  entitled  to  such  portion  of  the 
fourth  instalment  as  should  remain  due  after  satis- 
fying the  expenses  of  completing  the  vessel  for 
sea,  according  to  the  contract,  and  for  which  the 
bankrupt  would  have  had  a  Hen  on  the  vessel. 
Woodsy.  Russell,  1D.&R.5S7',  5B.&A.942. 

The  sole  owner  of  a  ship  secretly  mortgaged 
three-fourth  shares  in  her  to  a  creditor  as  a  secu- 
rity for  a  debt,  and  was  allowed  by  the  latter  to 
retain  the  sole  possession,  management,  and  con- 
trol of  her  until  he  became  bankrupt,  and  though 
the  requisites  of  the  registry  acts  had  been  com- 
plied with : — Held,  that  the  whole  vessel  passed 
to  the  assignees  under  the  statute  21  Jac.  1,  c  19, 
a.  11,  and  that  trover  would  lie  against  the  mort- 
gagee, who  had  taken  possession  of  the  ship  upon 
the  bankruptcy  of  the  mortgagor.  Kirkley  v. 
Hodgson,  2  D.  &  R.  848$  IB.Si  C.  588. 

Where  a  ship  was  mortgai^  at  sea,  with  a  pro- 
viso thai  the  niortgagorslK>uldcontmuem  posses- 
sioo  till  failure  of  payment  of  the  mortgage  money 
en  demand;  the  grand  bill  of  sale  was  delivered, 
and  the  mortgagor  became  bankrupt  before  the 
•nival  of  the  ship,  and  the  mortgagee  took  pos- 
session on  her  arrival: — Held,  that  he  might 
maintain  trover  against  the  assignees  who  took 
the  ship  from  him,  notwithstanding  he  made  no 
demand  either  on  the  bankrupt  on  his  assignees. 
Atkinson  v.  Moling,  -2  T.  R.  462.  And  see 
Richardson  v.  Campbell,  5  R  &  A.  196. 

A  transfer  of  a  ship  and  cargo  at  sea,  conveyed 
by  M.  to  8.  as  a  security  for  money  borrowed,  by 
executing  and  delivering  to  S.  a  bill  of  sale  of  the 
■hill,  a  policy  upon  ship  and  cargo,  and  indorsing 
the  bills  of  lading,  was  held  not  to  pass  the  pro- 


perty to  &,  where  S.  neglected,  upon  the  ship's  re- 
turn, and  notice  thereof,  to  take  possession,  or  to 
do  any  act  to  notify  the  transfer  of  the  property  to 
him ;  but  that  the  property  passed  to  the  assignees 
of  1st,  who  became  bankrupt,  as  being  in  the  pos- 
session, order,  and  disposition  of  M.  at  the  time 
'when  he  became  bankrupt,  within  the  stat  21  Jac. 
lv  c.  19.  Also  that  an  agreement  between  M.  and 
the  captain,  that  the  captain  should  have  one-fifth 
■bare  of  the  profit  or  loss  of  the  voyage  on  ship 
and  cargo,  did  not  prevent  8.  from  taking  pos- 
Jfirir  v.  Oltnnie,  4  M.  6t  S.  240. 


It  was  necessary  that  the  bankrupt  should  have 
been  the  registered  owner ;  and  therefore  it  was 
held,  that  assignees  could  not  maintain  trover  for 
a  ship  of  which  the  bankrupt  was  never  the  re- 
gistered owner,  although  defendant  claimed  under 
him.     Tsjbr  v.  KhJock,  1  Stark.  177— EBenb. 

Under  a  commission  of  bankruptcy  against 
two  partners,  ships  registered  in  the  name  of 
one  of  them,  but  in  the  order  and  disposition  of 
both,  form  part  of  the  joint-estate.  Ex  parts 
Bum,  1  J.  &  W.  37a 

If  the  names  of  two  partners  in  trade  appear 
(among  others)  on  the  certificate  of  registry,  as 
owners  of  a  ship,  the  registry  acts  do  not  prevent 
the  shewing  how  and  in  what  proportions  the  se- 
1  owners  are  respectively  entitled;  and  though 


the  partners  may  derive  title  under  different  con- 
veyances, yet  if  their  shares  were  purchased  with 
the  partnership  funds,  and  treated  by  them  as 
partnership  property,  and  the  partners  become 
bankrupt,  these  shares  will  be  considered  as  the 
joint  property.    Ex  parte  Jones,  4  M.  &  S.  450. 

The  owners  of  a  ship  are  not  interested  in  it  as 
joint  tenants,  but  as  tenants  in  common  upon  a 
bankruptcy,  therefore  the  bankrupt's  share  passes 
to  the  creditors  under  the  bankruptcy  without 
being  liable  specifically  to  the  claims  of  the  other 
part  owners  in  respect  of  their  disbursements  and 
liabilities  for  the  ship.  Ex  parte  Harrison,  2 
Rose,  76. 

One  of  three  partners  in  a  ship  and  cargo,  the 
costs  and  outfit  of  which  were  4566/.,  pays  only 
4102.  in  part  of  his  third  share,  and  gives  his 
notes  for  the  remainder,  but,  before  they  become 
due,  is  declared  a  bankrupt: — Held,  that  the 
other  partners  cannot,  by  voluntarily  discharging 
the  notes,  stand  in  his  place  for  any  share  of  the 
profits ;  but  that  the  assignees  are  entitled  to  a 
full  third  both  of  the  profits  of  the  adventure  and 
of  the  value  of  the  ship.  Smith  v.  De  Silva, 
Cowp.469. 

The  owner  of  the  major  part  of  a  vessel  then 
lying  in  port  mortgaged  it,  and  transferred  the 
bill  of  sale  to  the  mortgagees.  The  mortgagees 
did  not  take  possession,  but  suffered  the  mort- 
gagor and  the  other  part  owners  to  have  the 
management,  and  act  as  the  visible  owners  of 
the  vessel  The  mortgagor  having  become  bank- 
rupt, held  that  his  share  in  the  vessel  passed  to 
his  assignees,  under  the  statute  21  Jac  1,  c  19. 
Hall  v.  Oumey,  3  DougL  356. 

There  was  no  jurisdiction  in  bankruptcy  to 
compel  a  bankrupt  to  perfect  a  bill  of  sale  of  a 
ship.    Ex  parte  Stewart,  1  Glyn  &  J.  344. 

By  the  register  act,  6  Geo.  4,  c,  110,  s.  39, 
(also  now  repealed),  the  officers  of  customs  were 
directed  not  to  register  bills  of  sale  of  ships,  which, 
at  the  time  they  are  mortgaged,  were  absent  from 
port,  till  thirty  days  had  elapsed  from  their  ar- 
rival in  port  Two  ships  and  16-64th  parts  or 
shares  of  another  were  mortgaged  while  at  sea 
by  bill  of  sale  to  W.  &  Co.,  which  bill  of  sale 
was  registered  by  the  officers  of  custom  of  the 
port  to  which  they  belonged  before  their  return  to- 
port;  one  ship  afterwards  returned,  but  no  indorse- 
ment of  the  bill  of  sale  was  made  on  her  certi- 
ficate of  register.  After  being  insured,  she  sailed 
again  within  thirty  days  on  another  voyage  in 
which  she  was  lost  By  a  bill  of  sale,  of  a  subse- 
quent date  (to  which  W.  &  Co.  were  parties),  after 
reciting  the  prior  mortgage  to  them,  the  same 
mortgagor  assigned  to  J.  &  Co.  the  same  ship  and 
shares,  with  the  policies  effected  on  two  of  them, 
and  the  sum  payable  by  certain  charterers  for  the 
hire  of  the  third,  with  all  equity  of  redemption 
of  the  said  ships,  freight,  monies,  and  premiums, 
subject  to  the  prior  mortgage  to  W.  &  Co,  and 
to  tneir  power  of  sale.  This  bill  of  sale  was  also- 
registered  before  the  return  of  any  of  the  ships 
to  port  The  mortgagor  became  bankrupt  Two 
of  tho  ships  returned,  and  their  certificates  of 
registry  were  duly  indorsed  within  thirty  days, 
with  the  two  bills  of  sale  hi  the  order  of  their 
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dates : — Held,  that  the  second  bill  of  sale  was 
valid,  under  6  Geo.  4,  c.  110,  ss.  31  &  37,  against 
the  assignees  of  the  bankrupt,  as  to  the  interest 
in  the  ships,  which  it  purported  to  assign  to  mort- 
gagees ;  notwithstanding  the  mortgagor's  bank- 
ruptcy occurred  before  the  lapse  of  thirty  days 
after  the  ship  arrived  in  port  Ex  parte  Jones, 
2  fyr.  671. 

So  also  as  to  the  policies  of  insurance  and 
monies  due  on  the  charter-party.    Id. 

(c)  Patent  Righto. 

A  patent  right,  for  the  exclusive  exercise  of 
an  invention,  obtained  from  the  crown,  by  an  un- 
certificated bankrupt,  is  affected  by  the  previous 
assignment  of  the  commissioners,  and  vests  in 
the  assignees.    Hesse  v.  Stevenson,  3  B.  &,  P.  565. 

If  the  assignees  of  an  uncertificated  bankrupt 
in  their  own  names  execute  a  deed  with  other 
creditors,  whereby  they,  and  all  the  creditors  who 
may  sign  the  said  deed,  release  the  bankrupt 
from  au  actions,  suits,  claims,  and  demands 
against  him  or  his  estate,  and  such  deed  be  not 
signed  by  all  the  creditors  of  the  bankrupt,  the 
assignees  are  not  barred  from  claiming,  as  assig- 
nees, the  benefit  of  a  patent  right  afterwards  ob- 
tained by  the  bankrupt    Id. 

If,  by  a  private  act  of  parliament,  the  sole  mak- 
ing of  a  newly  invented  machine  be  vested  in  cer- 
tain persons,  with  a  proviso  that  H  shall  be  for- 
feited in  case  it  shall  become  M  vested  in,  or  in  trust 
for,  more  than  five  persons  or  their  representatives 
otherwise  than  by  devise  or  succession,  (reckon- 
ing executors  and  administrators  only  as  the  sin- 
gle persons  they  represent}:" — Held,  that  if  one 
of  the  persons  become  bankrupt,  the  right  passes 
to  his  assignees ;  and  that  though  there  are  more 
than  five  creditors,  yet  the  assignees  do  not  hold 
it  in  trust  for  "  more  than  five  persons,  other- 
wise than  by  devise  or  succession,"  within  the 
meaning  of  the  act  Bloxam  v.  Else*,  I C.  &  P. 
558;  R.  &  M.  187— Abbott 

9.  Chases  in  Action, 

(a)  Contracts, 

By  6  Geo.  4,  c  16,  s.  63,  the  assignment  vests 
the  property,  right,  and  interest  in  au  debts  due  or 
to  be  due  to  the  bankrupt,  wheresoever  found  or 
known,  in  the  assignees,  as  fully  as  if  the  assurance 
whereby  they  are  secured  had  been  made  to  them; 
and  afterwards,  neither  the  bankrupt,  nor  any  pen- 
son  claiming  under  him,  shall  recover,  release,  or 
discharge  the  same ;  but  the  assignees  only  are 
to  sue. 

Choses  in  action  pass  by  a  provisional  assign- 
ment.   Moult  v.  Mdssey,  1  B.  <fc  AdoL  636. 

So  all  contracts  made  with  the  bankrupt  pass 
to  the  assignees.    Splidt  v.  Bowles,  10  East,  379. 

The  bankruptcy  of  a  person  who  has  agreed 
to  purchase,  does  not  discharge  the  contract 
Brooke  v.  Hewitt,  3  Ves.  Jan.  255. 

A  deposited  policies  of  insurance  belonging  to 
him  as  a  security  for  a  debt  of  800J.  at  his  bank- 
ers, who  were  in  advance  to  him ;  B.  (a  creditor) 
knowing  the  circumstance,  afterwards,  at  the  re- 


quest of  A.,  expressly  undertook  to  take  the  poli- 
cies and  settle  with  the  underwriters,  and  pay  in 
the  amount  which  he  might  receive,  at  A.'s 
bankers,  to  his  account  On  this  undertaking, 
the  policies  were  given  up  to  him,  and  he  received 
the  sum  of  949  J.  on  them.  A.  becoming  a  bank- 
rupt, and  being  indebted  to  B.  in  a  larger  sum 
than  that  received,  he  refused  to  pay  over  the 
money,  and  claimed  to  set  off  his  own  debt 
against  the  proceeds  of  the  policies  s— Held,  that 
the  assignees  of  A.  could  not  (even  with  the  as- 
sent of  the  bankers)  maintain  an  action  against 
B.  for  the  breach  of  his  undertaking.  Chalmers 
v.  Page,  3  B,  &  A.  697. 

A  bankrupt,  after  an  act  of  bankruptcy,  con- 
tracts with  a  factor  to  whom  he  had  delivered 
Soods  for  sale,  and  who  has  accepted  a  bill  upon 
le  strength  of  the  goods,  to  return  the  bill  if  he 
will  return  the  goods,  and  does  return  the  bilL 
The  assignees  may  adopt  this  contract,  and  re- 
cover against  the  factor  for  the  non-delivery  of 
the  goods.    Butler  v.  Carver,  2  Stark.  43£— Ah. 

The  assignees  of  a  bankrupt  are  not  entitled 
to  the  specific  execution  of  a  contract  for  a  lease, 
entered  into  with  a  view  to  the  personal  accom- 
modation of  the  bankrupt  Flood  v.  Ptnlmy,  2 
Rose,  147. 

A  sole  trader  having  agreed,  in  consideration  of 
a  sum  payable  by  instalments,  to  take  two  persons 
into  partnership  with  him  for  a  period  of  18  years* 
and  having  become  bankrupt  five  months  after 
the  commencement  of  the  partnership,  when  only 
one  instalment  was  due,  his  assignees  are  entitled 
at  the  respective  periods  to  receive  the  remaining 
instalments.    Akhurst  v.  Jackson,  1  Swans.  85. 

A  tenant  in  tail  makes  a  mortgage,  with  a 
covenant  for  further  assurance,  and  Wothw 
bankrupt,  his  assignees  are  bound  by  the  oore- 
nant    Pys  v,  Danbux,  3  Bro-  C,  C.  595. 

A  trader  makes  a  conveyance  of  all  his  real 
and  personal  property  to  trustees,  to  sell  for  the 
benefit  of  his  creditors,  under  which  the  trustees, 
contract  to  sell  certain  lands  to  the  defendant 
The  contract  not  being  completed,  they  file  a  hiH 
against  the  defendant  for  a  specific  performance; 
but,  before  answer,  the  trader  becomes  bankrupt 
and  hn  assignees  file  a  supplemental  bill  to  en- 
force the  contract: — Held,  mat  although  the 
conveyance  to  the  trustees  was  an  act  of  bank- 
ruptcy, the  assignees  may  compel  the  perform- 
ance of  the  contract  made  under  it  Ooodwim  v- 
Lighibody,  1  Daniel,  153. 

A.  was  entitled  to  commission  fbr  introducing 
to  a  tradesman  a  purchaser  fbr  his  business* 
which  was  to  be  paid,  on  the  completion  of  the 
bargain.  After  he  had  introduced  the  purchaser, 
but  before  the  matter  was  settled,  he  became 
bankrupt,  and  his  assignees  brought  an  action 
for  the  commission,  which  (hey  afterwards  dis- 
continued, and  wrote  to  him  saying  that  they 
disclaimed  all  right  to  the  money.  A.  upon  this 
brought  an  action  in  his  own  name: — Held* 
that  he  was  not  entitled  to  recover.  HUJary  v. 
"~    is,  5  C.  &.  P,  6V— Tenterden. 


Assignees  take  subject  to  all  equities 
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which  the  bankrupt  stood.    Ex  parte  Herbert, 
13  Ves.  Jul  18a 

(©)  Bill;  Note*  and  Check*. 

Generally.}— Assignees  may  maintain  trover  for 
bills  aent  by  the  bankrupt  to  one  of  his  creditors 
after  committing  an  act  of  bankruptcy,  though 
he,  being  a  bill  broker,  had  merely  lent  money 
on  them,  and  had  not  either  discounted  or  given 
the  full  value  for  them.  Hall  v.  Barnard,  1  C. 
&  P.  388— Abbott 

To  an  action  on  a  note  given  to  an  uncertifi- 
cated bankrupt,  after  the  commission  issued,  the 
defendant  pleaded  the  bankruptcy  of  the  plaintiff 
and  the  commissioners*  assignment,  and  that  the 
assignees  demanded  payment  of  him:  the  plain- 
tiff replied,  that  there  had  been  no  new  assign- 
ment to  the  assignees  after  the  making  of  the 
note;  and  that  the  defendant  treated  with  the 
plaintiff  as  one  capable  of  contracting  personally : 
— Held,  on  demurrer,  that  the  demand  by  the 
assignees  vested  the  right  in  them ;  that  a  new 
assignment  of  personal  property  was  not  neces- 
sary; and  that  the  mode  of  contracting  was  imma- 
terial. KiUken  v.  Bartsch,!  Eoj^  53;  3  8mith,58. 

Assignees  cannot  recover  the  amount  of  a 
check,  paid  by  the  bankrupt's  bankers  after  the 
bankruptcy,  in  trover  for  the  check,  against  the 
creditor  to  whom  the  check  was  delivered,  and  the  j 
money  paid.    Mathew  v.Sherwell,  2  Taunt  439. 

A  bill  was  delivered  by  defendant  to  two  part- 
ners, and  after  the  bankruptcy  of  one,  indorsed 
by  the  other  to  plaintiff; — Held,  that  no  interest 
could  pass  to  the  assignees,  and  a  verdict  was 
taken  for  plaintiff  with  liberty  to  defendant  to 
move  the  point  whether  a  party  without  knowledge 
at  a  trust  can  acquire  an  interest  beyond  that  of 
the  trustee.  Ramsbottom  v.  Color,  1  Stark.  228 
— EUenborough.    The  case  was  not  moved. 

Where  bankers  discount  a  bill  far  a  customer, 
ffivinr  him  credit  for  the  amount  of  the  bill,  and 
debiting  him  with  the  discount,  the  bill  becomes 
the  property  of  the  bankers,  and,  upon  their 
bankruptcy,  their  assignees  may  maintain  an  ac- 
tion upon  it,  although  there  be  no  balance  due  to 
them  from  the  customer.  Carstairs  v.  Bales,  3 
Camp.  301 — EUenborough. 

One  who  had  committed  a  secret  act  of  bank. 
raptcy,  procured  the  defendant  to  lend  him  his 
acceptance,  and  as  a  security  pledged  the  lease  of 
him  house ;  and  having  drawn  the  bill  payable  to 
his  own  order,  indorsed  it  to  the  plaintiff  for  a 
valuable  consideration,  without  notice  of  his 
bankruptcy :— -Held,  that  in  an  action  by  the 
yfaiwti^  as  indorsee,  against  the  acceptor,  the 
latter  could  not  defend  himself  on  the  ground  of 
the  drawer's  bankruptcy  at  the  time  of  such  in- 
dorsement, or  on  account  of  the  assignees  having 
withdrawn  from  him  the  lease  deposited  as  a  se- 
curity for  his  acceptance.  Arden  v.  Watkins,  3 
~       317. 


A  bill  payable  to  the  order  of  the  drawer,  and 
accepted  for  his  accommodation,  does  not  pass  un- 
der  a  commission  of  bankruptcy  against  the  payee, 
and  he  may  indorse  it  after  an  act  of  bankruptcy ; 
and  his  indorsee  for  a  valuable  consideration  has 
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a  right  of  action.  Wallace  v.  Hardaere,  1  Camp. 
46, 179— EUenborough.  And  see  Willis  v.  Free- 
men, 12  East,  656. 

The  bankrupt  having  delivered  a  promissory 
note  as  a  security  for  a  debt,  less  than  the  amount 
of  the  note,  without  indorsement;  ordered  that 
the  creditor  should  be  at  liberty  to  bring  an  ac- 
tion on  the  note  in  the  name  of  the  assignees,  in- 
demnifying them,  and  undertaking  to  account 
for  the  surplus  recovered;  the  petitioner  to  pay 
costs  as  upon  an  agreement  without  writing. 
Ex  parte  Brown  ana  Bhindston,  1  Glyn  &  J. 
407. 

An  indorsement  after  bankruptcy  of  a  security 
delivered  to  a  creditor  previously  is  valid.  Ex 
parte  Greening,  13  Ves.  jun.  206. 

The  payee  of  a  bill,  who  is  a  trader,  and  has 
delivered  it  over  for  a  valuable  consideration,  and 
forgot  to  indorse  it,  may  indorse  the  bill  after  he 
has  become  a  bankrupt  Smith  v.  Pickering, 
Peake,  50— Kenyon. 

So,  where  a  bill  was  delivered  to  the  indorsee 
with  the  intent  of  transferring  the  property  in  it 
to  him  more  than  two  months  before  the  commis- 
sion, but  the  indorsement  was  not  inteffect  written 
upon  it  till  within  the  two  months : — Held,  that 
the  writing  of  the  indorsement  had  reference  to 
the  delivery  of  the  bill,  and  that  the  case  was 
clearly  within  the  statute.  Anon,  1  Camp.  492,  n. 
—EUenborough. 

So,  the  defendant  may  give  in  evidence  that  the 
biU  of  exchange  on  which  the  action  is  bronght 
was  indorsed  after  the  indorser  became  bankrupt 
Pinkerton  v.  Adams,  2  Esp.  611 — Kenyon. 

Assignees  were  ordered  to  indorse  a  bill  which 
the  bankrupt,  before  his  bankruptcy,  had  trans- 
ferred to  the  petitioner  for  a  valuable  consideration, 
but  with  indorsement :  the  indorsement  to  be  spe- 
cial, so  as  to  secure  the  assignees  from  personal 
liability.    Ex  parte  Mowbray,  1  J.  &  W.  428. 

A.  obtains  money  from  B.,  on  the  security  of 
goods  consigned  to  BVs  house  in  America,  and 
shortly  afterwards  becomes  bankrupt,  B.'s  agent 
in  America,  ignorant  of  the  advances  made  and 
of  the  bankruptcy,  remits  bills  for  the  proceeds 
of  the  goods  to  A.;  A  delivers  them  to  a  person 
to  get  them  accepted,  who  hands  them  over  to  B. ; 
a  petition  praying  that  A.,  or  the  assignees,  might 
be  directed  to  indorse  them,  dismissed  with  costs 
on  the  ground  of  want  of  jurisdiction.  Ex  parte 
ifri/,  1  Rose,  13. 

Short  Bills  in  Bankers'  /fen^—Short  bills  m 
the  hands  of  a  banker  are  specifically  the  pro- 
perty of  the  remitter,  subject  to  a  lien  for  the 
balance  of  the  account  Ex  parte  Rswton,  17 
Ves.  jun.  431;  1  Rose,  15:  &  P.  Ex  parte  War- 
ing,  19  Ves.  jun.  349. 

And  are  to  be  delivered  up,  subject  to  the 
bankrupt's  lien,  and  indemnifying  the  estate 
against  the  engagements  on  account  of  the  party 
Riming  them.    Id. 

An  order  was  made  upon  the  provisional  as- 
signee to  deliver  up  short  bills  in  the  hands  of ' 
bankers  at  the  time  of  their  bankruptcy,  the  es- 
tate being  indemnified  against  their  outstanding 
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acceptances  on  account  of  the  petitioner.    Ex 
parte  Buchanan,  1  Rose,  280;  19  Ves.  jun.  201. 

The  drawer  of  bills  of  exchange  deposits  short 
bills  with  the  acceptor,  to  cover  his  drawing  ac- 
count The  drawer  and  acceptor  become  bank- 
rupts. The  holder  of  the  acceptances  can  call 
upon  the  assignees  of  the  acceptor  to  apply  the 
short  bills  in  discharge  of  the  acceptances,  to  the 
extent  of  the  lien  which  the  acceptor  had  upon 
them  at  the  time  of  his  bankruptcy.  To  ascer- 
tain that  lien,  an  inquiry  directed*  Ex  part* 
Parr,  Buck,  191. 

A  short  bill  in  the  hands  of  a  bankrupt  as 
agent,  and  not  by  consent  or  the  course  of  deal- 
ing, is  considered  as  cash;  to  be  returned, or  the 
proceeds  received  after  the  bankruptcy,  though 
the  bill  was  due  previously,  and  retained  so  as  to 
discharge  the  indorser.  Ex  parte  SoUers,  18 
Ves.  jun.  229;  1  Rose,  155. 

Whether  bills  are  to  be  considered  short  or 
not,  does  not  depend  on  the  particular  mode  of 
entering  them  in  the  banker's  books,  but  upon 
the  habits  of  dealing  between  the  parties,  and  all 
the  circumstances,  together  with  the  mode  of 
entering  them,  is  only  evidence.  Ex  parte  Pearee, 
1  Rose,  232;  &C.nom.  Ex  parte  Pease,  19  Ves. 
jun.  25.  And  see  Ex  parte  Wakefield  Bank,  1 
Rose,  243;  Ex  parte  Leeds'  Bank,  1  Rose,  254 ; 
Ex  parte  ArmUstead,  2  Glyn  &  J.  371. 

The  onus  of  that  proof  lies  on  the  banker. 
Ex  parte  Sargeant,  1  Rose,  153. 

A  customer  is  not  entitled  to  recover  short 
hills  in  the  hands  of  his  bankers  at  the  time  of 
their  bankruptcy,  where  the  habit  of  dealing  be- 
tween the  parties  was  such  as  to  warrant  an  in- 
ference that  they  mutually  considered  and  treated 
such  bills  as  cash.  Ex  parte  Thompson,  1  Mont 
&  Mao.  102. 

A.  was  in  the  habit  of  indorsing  and  paying 
into  his  country  banker  B.'s  hands  bills  not  due, 
which  were  entered  by  B  in  his  pass  book,  as 
bills  to  his  credit  to  the  full  amount  By  the 
custom  of  the  bank,  the  customers  were  at  liberty 
to  draw  for  the  amount  of  such  bills  immediately, 
and  the  bank  was  at  liberty  to  pay  away  such 
hills  as  they  thought  fit  There  was  no  evidence 
of  A.'s  knowledge  of  this  custom,  and  A  swore 
that  he  never  gave  authority  to  B.  to  negotiate 
them,  but  deposited  them  only  that  B.  might  re- 
ceive the  value  when  at  maturity ;  that  he  never 
drew  on  account  of  any  bill  till  after  it  was  due ; 
that  the  balance  of  accounts,  independent  of  the 
bills,  was  always  in  his  favour;  and  that  he 
never  received  more  than  one  such  bill  (deposited 
by  another  customer)  in  answer  to  his  checks. 
B.  having  negotiated  them  to  C.  as  a  security  for 
a  debt,  and  B  becoming  bankrupt  before  the  bills 
were  due : — Held,  that  they  did  not  pass  to  R's 
assignees ;  and  therefore,  that  A.  was  entitled  to 
be  indemnified  from  the  surplus  security  in  the 
hands  of  C.  Ex  parte  Benson,  1  Deac  &  Chit 
435;  1  Mont  &  High,  120. 

Where  a  customer  of  a  country  banker  was  in 

•  the  habit  of  indorsing  and  paying  into  his  hands 

bills  of  exchange,  which  were  never  written  short, 

but  entered  to  the  full  amount  in  the  pass-book, 

on  the  day  they  were  paid  in,  and  also  in  the 


books  of  the  bank,  to  the  credit  of  the  customer, 
as  u  bills'1  (not  as  w  cash**),  and  after  suck  entry, 
the  customer  was  at  liberty  to  draw  to  the  full 
amount,  by  checks,  and  the  bankeis  became 
bankrupts,  having  in  their  possession  several  of 
the  customer's  bills  so  paid  in,  and  the  assigneea 
having  converted  the  same  to  their  use:— Held, 
that  the  customer  (who  had  a  cash  balance  in  his 
favour  at  the  time  of  the  bankruptcy)  might 
maintain  trover  against  the  latter  for  the  araoant, 
there  being  no  evidence  that  he  had,  in  point  of 
fact,  agreed,  that  when  the  bills  were  paid  in, 
they  were  to  become  the  property  of  the  butken. 
Thompson  v.  Giles,  3  D.  &  R.  7 ft ;  2  R&C.422. 

If  A  deposit  bills,  indorsed  in  blank,  with  B. 
his  banker,  to  be  received  when  due,  and  the 
latter  raise  money  upon  them,  by  pledging  them 
with  C.  another  banker,  and  afterwards  become 
bankrupt,  A.  cannot  maintain  trover  against  C. 
for  the  bills.  Collins  v.  Martin,  1  B.  &  P.  M8; 
2  Esp.  520. 

A  customer  paying  bills  not  due  into  hit 
banker's  in  the  country,  whose  custom  it  wu  to 
credit  their  customers  for  the  amount  of  tack 
bills,  if  approved,  as  cash  (charging  interest),  ii 
entitled  to  recover  back  such  bills  in  specie  from 
the  bankers  upon  their  becoming  bankrupt:  the 
balance  of  his  cash  account,  independent  of  wen 
bills,  being  in  his  favour  at  the  time  of  the  bank- 
ruptcy :  and  if  payment  be  afterwards  recernd 
upon  such  bills  by  the  assignees,  they  arc  liable 
to  refund  it  to  the  customer,  in  an  action  fa 
money  had  and  received.  OUes  v.  Persist,  9 
East,  12. 

Where  bills  are  paid  in  at  a  bankers1  a*  dart 
bills  (L  e,  bills  which  the  bankers  are  to  pre** 
when  due,  and  carry  the  proceeds  to  seeoanfy 
and  the  bankers  afterwards  become  bankrupted 
before  the  choice  of  assignees,  some  of  the  hub 
were  paid,  the  customer  cannot  recover  the  vth* 
of  such  bills  as  were  so  paid,  in  an  action  of 
trover  against  thesssigneee.  Tennant  v.  Street**, 
4C.  &  P.  31;  M.  AlM.  377— Tenterden. 

If  the  assignees  of  certain  bankers  who  hsi 
become  bankrupts,  when  called  upon  to  retsff 
bills  paid  in  at  the  bankers*  as  short  bills, chin* 
right  to  retain  such  bills  as  have  not  been  paid, 
alleging  that  the  bankrupts  had  discounted  the* 
for  the  customer  before  the  bankruptcy,  this  * 
presumptive  evidence  that  those  bills  were  the 
bills  paid  in  by  the  customer.    JoL 

If  a  customer  pay  into  the  hands  of  hit  bans* 
certain  bills  as  short  bills,  and  after  the  bask* 
ruptcy  and  choice  of  assignees  of  the  bankrass, 
the  assignees  present  them  for  payment,  and  nv 
ceive  the  proceeds,  and  claim  to  hold  the  w* 
ceeds  against  the  customer,  they  are  liable  • 
trover.    Id, 

Bills  of  exchange  were  deposited  with  bankew 
before  their  bankruptcy,  and  handed  over  tr 
them  on  the  day  of  their  bankruptcy  to  A  " 
A  demand  of  the  bills  having  been  made  on  3> 
B.,  but  the  assignees  having  received  the  p* 
ceeds  of  some  of  them  before  any  demand  «•> 
made  an  themselves:— Held,  that  they  «** 
nevertheless  liable  in  trover  for  these  reeorsi 
Id. 
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Under  an  agreement  to  pay  bilk  into  a  conn- 
try  bank  on  discount  for  the  notes  of  the  bank, 
bilk  paid  in  after  the  bankruptcy  of  some  part- 
ners, bot  before  that  of  the  whole  firm,  cannot  be 
retained  by  the  assignees.  Ex  part*  StGas,  19 
Ves.  jan.  607;  2  Rose,  376. 

(c)  Policies  of  Insurance. 

GeneraUy.}~A  policy  of  insurance,  effected 
by  a  bankrupt  upon  his  own  life  at  an  annual 
premium,  passes  to  his  assignees,  however  small 
the  apparent  value  of  it  may  be  at  the  time  of 
his  bankruptcy,  and  although  there  are  consider- 
able arrears  of  premium  then  due  upon  it ;  and 
i£,  instead  of  delivering  it  up  as  part  of  his  effects, 
he  secretly  assign  it  to  another  person,  who  pays 
the  arrears  of  the  premium,  and  upon  the  death 
of  the  bankrupt  receives  the  sum  insured,  this 
sum,  deducting  the  amount  of  the  arrears  so 
paid,  may  be  recovered  by  the  assignees  as  money 
had  and  received  to  their  use.  Schondler  v.  Waco, 
1  Camp.  487 — Ellcnborough.  But  see  Grant  v. 
Hill,  9  Taunt  380 ;  and  Will*  v.  Wells,  2  Moore, 
347;  8  Taunt  264. 

Upon  a  separate  commission  of  bankruptcy, 
the  benefit  of  an  insurance  effected  by  the  bank- 
rupt upon  his  own  account  upon  joint  property, 
is  not  liable  to  the  joint  creditors.  Ex  parte 
Browne,  6  Ves.  jun.  136:  S.  P.  Ex  parte  Parry, 

5  Ves.  jun.  575. 

Utensils  of  trade  being  property  of  one  partner, 
and  insufed  in  his  name,  are  left  in  the  ordering 
and  disposition  of  the  partners.  A  fire  happens, 
by  which  they  are  consumed.  After  the  fire,  a 
joint  commission  issues  against  the  partners. 
The  insurance  money  is  paid  to  the  joint  assig- 
nees:— Held,  that  the  insurance  money  does  not 
pass  by  the  assignment  under  the  joint  commis- 
sion. Ex  parte  Smith,  3  Madd.  63;  Buck, 
149. 

Assignment  of.] — The  assignment  of  a  policy 
of  insurance  without  notice  to  the  office  does  not 
prevent  the  operation  of  the  clause  of  reputed 
ownership.  Ex  parts  Tennyson,  1  Mont  &, 
Bli«b,67. 

If  notice  of  the  assignment  of  a  policy  of  as- 
**irance  on  a  life  is  not  given  to  the  insurer,  it 
remains,  upon  the  bankruptcy  of  tfce  assignor,  in 
his  order  and  disposition,  although  the  office  do 
not  require  notice,  and  keep  no  book  or  registry 
of  notices  which  might  be  given ;  and  it  passes  to 
hi*  assignees.     Williams  v.  Thorp,  2  Sim.  257: 

6  P.  J&  parts  CohM,  1  Mont  110. 

A  letter  to  the  secretary  of  an  insurance  office, 
in  which  the  writer  says,  "  I  am  holder  of  the 
under-mentioned  policies,"  and  inquires  what  the 
would  give  for  them,  is  sufficient  notice  of 
assignment    Ex  parts  Strigkt,  1  Mont  503. 


(rf)  Legacies. 

A  legacy  left  to  the  bankrupt  at  any  time  be- 
fore the  allowance  of  the  certificate  passes  under 
the  assignment  Tudway  v.  Bowsn,  2  Bonv 
716;  2  Ld.  Ken.  423. 

So,  a  kgacy  felling  to  a  bankrupt  before  allow* 


of  his  certificate  by  the  testator's  death, 
pending  an  unfounded  petition  to  stay  it,  goes  to 
his  assignees,  uuless  the  petition  was  presented 
with  that  object  Ex  parte  Anseli,  19  Ves.  jun. 
208. 


Legacy  of  1000J.  to  the  wife  of  J.  A.,  who 
largely  indebted  to  the  testatrix ;  J.  A.  becomes 
bankrupt,  and  his  wife  afterwards  dies,  without 
having  asserted  any  claim  in  respect  of  this  le- 
gacy. The  assignees  of  J.  A.  claim  the  legacy: 
-—Held,  that  the  executors  of  the  testatrix  are 
entitled  to  retain  the  legacy  in  part  discharge 
of  the  debt  due  to  the  testatrix.  Ranking  v. 
Barnard,  5  Madd.  32. 

Devise  of  the  copyhold  estate  to  the  wife  of  An 
to  be  disposed  of  as  she  should  appoint,  and  a 
bequest  of  200  guineas  to  pay  the  fines  of  her 
admission,  the  surplus  to  herself.  She  is  not 
admitted,  but  appoints  to  her  husband,  who  is 
the  residuary  legatee,  and  gives  her  credit  for  the 
200  guineas  in  account  Fie  becomes  bankrupt : 
— Held,  that  the  200  guineas  not  having  been 
applied  for  the  purpose  of  admission,  fell  into  the 
residue,  and  the  credit  in  account  was  a  mere  de- 
claration of  trust,  without  consideration,  and  not 
binding  upon  his  creditors.  Ex  parte  Smith,  1 
Rose,  208.  

(e)  Annuities* 

The  bankruptcy  and  certificate  of  one  of  se- 
veral joint  grantors  discharges  the  bankrupt,  but 
not  the  others.  Baxter  v.  Nichols,  4  Taunt  90; 
2  Rose,  111. 

But  an  annuity  given  by  will  to  a  trader  for 
life,  payable  to  him  only  upon  his  own  receipt, 
and  no  other,  and  to  cease  immediately  upon 
alienation,  was  held  not  to  pass  by  the  assign- 
ment, as  by  that  act  it  ceased.  DommeUv.  Bed- 
ford, 6  T.  R.  684;  3  Ves.  jun.  149. 

But  in  another  case,  where  an  annuity  was 
given  as  an  unalienable  provision  for  personal 
use  and  support,  not  subject  to  be  anticipated  or 
alienated,  or  liable  to  debts,  control,  or  engage- 
ments, with  a  proviso  that  if  the  grantee  should 
sell,  assign,  transfer,  or  make  over,  demise,  mort- 
gage, charge,  or  otherwise  attempt  to  alienate 
the  said  annuity,  or  should  do  or  execute  any 
act,  deed,  matter,  or  thins;,  to  charge,  alienate,  or 
affect  the  same,  it  should  thereupon  be  suspend- 
ed : — Held,  that  the  annuity  was  not  forfeited  by 
the  outlawry  of  the  grantee.  Rex  v.  Robinson, 
Wightw.  386. 

An  annuity  given  to  A.  for  his  personal  sup- 
port, not  to  be  liable  to  his  debts,  and  to  be  paid 
from  time  to  time  into  his  proper  hands,  and  not 
to  any  other  person,  and  his  receipt  only  to  be 
a  sufficient  discharge,  passes  on  A's  bankruptcy 
to  his  assignees.     Graves  v.  Dolphin,  1  Sim.  66. 

A  testator  directs  that  his  estate  and  effects 
shall  be  laid  out  in  the  public  funds,  in  the  names 
of  trustees,  who  are  to  pay  the  dividends  from 
time  to  time  into  his  son's  hands,  or  to  his  order 
and  on  his  receipt,  to  the  intent  that  the  same,  or 
any  part  thereof,  should  not  be  grantable  or  as- 
signable by  way  of  anticipation.  On  the  bank- 
ruptcy of  the  son,  his  assignees  under  the  com- 
mission  are  entitled  to  his  interest  under  the  wilL 
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Brandon  v.  Robinson,  1  Rose,  197 :  &  C.  nom. 
JEr  parte  Brandon,  18  Ves.  juni.  429. 

Bequest  to  trustees  in  trust  to  pay  C.  H.  an  an- 
nuity during  his  life,  provided  that  if  C.  H.  should, 
by  any  ways  or  means  whatsoever,  sell,  dispose  of, 
or  incumber  the  right,  Ate  he  might  have  for  life, 
then  his  interest  to  cease,  and  the  trustees  to  ap- 
ply the  same  for  the  benefit  of  his  children : — 
Held,  that,  on  the  bankruptcy  of  C.  IL,  his  inter, 
est  ceased,  and  his  children  f)ecame  entitled. 
Cooper  v.  Wyatt,  5  Madd.  483. 

Testator  declared  trusts  of  stock  for  A.  for 
life,  and,  after  his  decease,  for  his  children,  and 
declared  that  the  provision  he  had  made  for  A. 
should  not  be  subject  to  any  alienation  or  dispo- 
sition by  him ;  but  if  he  should  alienate,  or  at- 
tempt to  alienate,  it  should  operate  as  a  forfeiture 
of  the  provision,  and  the  same  should  devolve  on 
the  person  next  entitled.  A.,  who  had  several 
children,  became  bankrupt : — Held,  that  his  as- 
signees were  entitled  to  his  life  interest  Lear  v. 
Legget,  1  Russ.  &  Mylne,  690 ;  2  Sim.  479. 

A  testator  bequeathed  the  dividends  of  certain 
stock  to  his  nephew,  solely  for  the  maintenance 
of  himself  and  his  family,  declaring  that  such  di- 
vidends should  not  be  capable  of  being  charged 
with  his  debts  or  engagements,  and  that  he  should 
have  no  power  to  charge,  assign,  anticipate,  or 
incumber  them;  but  that  if  he  should  attempt  so 
to  do,  or  if  the  dividends,  by  bankruptcy,  insol- 
vency, or  otherwise,  should  be  assigned,  or  become 
applicable  to  any  other  purpose  than  for  the 
maintenance  of  the  nephew  and  his  family,  his 
interest  therein  should  cease,  and  the  stock  be 
held  upon  trusts  for  his  children.  Long  subse- 
quently to  the  date  of  the  will,  and  a  few  weeks 
prior  to  a  codicil  confirming  it,  the  nephew  took 
the  benefit  of  the  lords*  act  (1  Geo.  4,  c  19),  in 
the  usual  way ;  and  some  years  afterwards  the 
testator  died: — Held,  that  this  insolvency  ope- 
rated as  a  forfeiture  of  the  life  interest  given  to 
the  nephew  by  the  wilL  Yamold  v.  Moorhouse, 
1  Russ.  &  Mylne,  364. 

The  consideration  for  an  annuity  is  money  had 
and  received  from  the  time  of  the  grant ;  there- 
fore, where  the  grantor  became  bankrupt,  after 
the  grant,  but  subsequent  to  the  setting  aside  of 
the  annuity,  his  certificate  is  a  bar.  Walker  v. 
Liscarray,  6  Esp.  98— EUenborough. 

(J)  Stock. 

By  6  Geo.  4,  c  16,  s.  80,  if  m  bankrupt  shall 
have  any  government  stock,  funds,  or  annuities 
or  any  stock  of  any  public  company,  either  in 
England,,  Scotland,  or  Ireland,  standing  in  hie 
name,  in  hie  own  right,  the  commissioners  may 
order  all  persons  whose  act  or  consent  is  thereto 
necessary,  to  transfer  and  pay  the  dividends  of 
the  same  to  the  assignees. 

This,  as  far  as  public  stock  was  concerned,  is 
similar  to  the  previous  enactments,  under  which 
it  was  held,  that  stock  purchased  by  a  father,  af- 
terwards a  bankrupt,  in  the  names  of  his  son,  a 
minor,  and  a  trustee,  was  within  the  provisions 
of  the  1  Jac  1,  c  15,  s.  5.  Brown  v.  Bellaris,  5 
Madd.  53. 


Stock  in  the  public  rands,  in  the  names  of  a 
bankrupt  and  others,  on  trust,  the  bankrupt 
being  one  of  the  cestuis  que  trust,  his  equitable 
interest  was  not  within  the  staL  31  Jac  1,  c  19, 
s.  11 ;  and  therefore,  not  being  capable  of  actatl 
transfer,  passed  by  assignment  Ex  parte  Kits. 
sington,  £  Ves.  A,  B.  79;  2  Rose,  138. 

(g)  Right  of  Action. 

The  right  to  bring  a  real  action,  ex.  gr.  a  writ 
of  entry  sur  abatement,  passes  to  the  asngneei 
by  the  assignment  Smith  v.  Coffin,^  rLBUck. 
451. 

A  right  of  entry  vested  in  husband  and  wife 
in  right  ofthe  wife,  passes  to  the  assignees  of  the 
husband  upon  his  bankruptcy,  and  they  mav  re- 
cover the  freehold  by  a  writ  of  entry.  JncseS 
v.  Hughes,  6  Bing.  &9;  4M.&P.  577. 

Assignees,  under  6  Geo.  4,  c.  16,  may  main- 
tain an  action  for  unliquidated  damages,  whka 
have  accrued  before  the  bankruptcy  by  non-per- 
formance of  a  contract  Wright  v.  Fahfidi,  % 
B.  &  Adol.  727. 

But  a  right  of  action  of  trespass  quare  eUnsnm 
fregit,  is  maintainable  by  a  tenant  from  year  Is 
year,  who  had  become  bankrupt  after  the  con- 
mitting  the  trespass,  and  before  the  commence- 
ment  of  the  suit;  and  does  not  pass  to  the  •sng- 
nees  by  the  assignment,  unless  they  interfere ;  m 
the  bankrupt  may  sue  as  a  trustee  for,  and  bat  t 
good  title  against  all  persons  but  them.  CUrt 
v.  Calvert,  3  Moore,  96. 

The  assignees  of  a  bankrupt  may  recover  frsn 
the  winner  money  lost  by  the  bankrupt,  beta 
his  bankruptcy,  at  play,  in  an  action  of  debt,  ob 
stat  9  Ann.  c  14.  Brandon  v.  Pate,  2  H.  Bnek 
308:  &  C.  nom.  Brandon  v.  Sands,  2  Veajaa. 
514.  And  see  Carter  v.  Abbott,  2D.  &R-  S»; 
1  B.  Sl  C.  444. 

Quaere,  whether  a  right  to  sue  uponaeow- 
nant  by  a  lessor  to  offer  the  lessee  an  option  of 
purchasing  the  premises,  passes  to  the  assgses 
of  the  lessee  upon  his  bankruptcy  1  CoJUsm  »• 
Lettsom,  2  Marsh.  1 ;  6  Taunt  224 

Where  there  is  an  implied  duty  on  the  part* 
a  lessee  to  indemnify  his  under-tenant  frost  tat 
consequences  of  the  non-performance  of  hw  «t 
venants  with  the  superior  landlord,  for  breach* 
which  an  action  would  lie,  and  the  under  tsauft 
goods  are  seized  under  a  distress  for  rent  by  u» 
superior  landlord: — Held,  that  the  injury  treat- 
ing to  the  under  tenant  from  the  distress fsw* 
right  of  action  to  his  assignees,  appointed  osier 
a  commission  of  bankrupt  issued  against  hi*- 
Hancock  v.  Cafyn,  1  M.  <fe  Scott,  521;  8  ** 
359. 

R,  before  his  bankruptcy,  hired  a  Q*n*&£ 
Mn  and  let  it  to  defendant ;  defendant  sent  it  sack 


to  H.  damaged ;  M.  repaired  it  with  the 
of  IL,  and  (H.  having  become  bankrupt)  prowi 
the  amount  due  for  repairs  under  HTs  "■"■■I 
sion: — Held,  that  H.'s  assignee  had  a  right" 
action  against  the  defendant,  although  W*  erfs* 
paid  no  dividend,  but  for  nominal  danttfeiawf- 
Porter  v.  Vorley,  9  Bin*.  93;  2  M.  &  Scrt 
141. 
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The  assignor  of  a  chose  in  action,  who  has  be- 
oome  a  bankrupt,  may  sue  the  debtor  in  hie  own 
name  lor  the  benefit  of  the  assignee.  Winch  v. 
Kedey,  1T.R.  619. 

He  most  do  so.  Carpenter  Y.MarneU,  3  B.& 
*.40. 

A  trustee  under  the  54  Geo.  3,  c.  137  (Scotch 
Bankrupt  Act),  cannot  sue  in  his  own  name  for 
a  chose  in  action.  Jeffrey  v.  M'Taggart,  6  M. 
dt&126.  

10.  Reputed  Ownership. 
(c)  Statute. 
If  any  bankrupt,  at  the  time  he  becomes  so,  by 
consent  of  the  true  owner ;  has  in  his  possession, 
order,  or  disposition,  goods  or  chattels  whereof  he 
was  reputed  owner,  and  whereof  he  had  taken  on 
him  the  sale,  alteration  or  disposition  as  owner, 
those  goods  or  chattels  passed  by  the  assignment. 
6  Geo.  4,  c  16,  s.  72. 

Under  21  Jac.  1,  c  19,  a.  11,  which  waa  a  si- 
milar enactment,  it  was  held,  that,  to  bring  a  case 
within  the  statute,  the  bankrupt  must  have  been 
a  trader  when  he  was  in  possession  of  the  pro- 
perty.   Gordon  v.  E.  L  Comp.  7  T.  R.  228. 

Tne  enacting  part  of  a.  11,  stat  21  Jac.  1,  c  19, 
is  not  restrained  by  the  preamble,  but  extends  to 
goods  of  a  third  person,  which  he  permits  a 
trader,  who  afterwards  becomes  bankrupt,  to  be 
in  the  possession  o£  and  to  sell  as  his  own ;  as 
well  as  to  the  bankrupt's  original  property,  so 
kept  and  disposed  of  by  him  as  his  own,  after 
having  conveyed  it  to  a  third  person.  Mace  v. 
Cadett,  Cowp.  232 ;  Lcfft,  782. 

In  trover  by  the  assignee  of  a  bankrupt  to  re- 
cover property  in  his  order  and  disposition  at  the 
time  of  tne  act  of  bankruptcy,  no  demand  and 
refusal  are  necessary.  Soames  v.  Watts,  1 C.  & 
P.  400— Best 

The  court  of  Review  has  jurisdiction  to  order 
assignees  to  deliver  a  horse  which  they  claimed, 
as  in  the  reputed  ownership  of  the  bankrupts. 
Ex  parte  Wiggins,  1  Mont  &  Bligh,  16a 

(6)  Property  within  the  Statute. 

Fixtures  .J—Quere,  whether  fixtures  are  within 
the  a.  72  of  the  bankrupt  act  ?  Ex  parte  Austin, 
1  Deac  Sl  Chit  207. 


is  not  considered  to  be  within  the  order  and  dis- 
position of  the  bankrupt  trader,  where,  by  the 
custom  of  the  country,  such  articles  are  furnished 
by,  and  continue  to  be  the  property  of,  the  lessor. 
Rufford  v.  Bishop,  5  Russ.  346.  And  see  Hubbard 
v.  Bagshaw,  4  Sim.  326. 

Share*.}— Where  a  company  is  formed  by  act 
of  parliament  for  the  purchase  of  lands  to  make 
a  canal,  and  the  act  declares  that  the  shares  M  shall 
be  deemed  personal  estate,  and  shall  be  trans- 
missible as  such:" — Held,  that  though  the  profits 
arose  out  of  land,  the  shares  were  personal  pro- 
perty, passing  as  such  to  the  assignees  on  the 
bankruptcy  of  the  proprietor.  Ex  parte  Lan- 
caster Canal  Company,  1  Deac  at  Chit  411 ;  1 
Mont  116;  1  Mont  &  Bligh,  94. 

Where  an  act  prescribes  certain  forms  in  the 
transfer  of  canal  shares : — Held,  unless  they  are 
strictly  complied  with,  the  shares  remain  in  the 
order  and  disposition  of  the  bankrupt  proprietor* 
the  ordinary  mode  of  transfer  hot  constituting  an 
equitable  mortgage;  and  though  the  act  only 
expressly  relates  to  transfers  between  third  par- 
ties, yet  it  impliedly  relates  to  cases  where  the 
company  are  the  transferees.    Id, 

Shares  in  the  Vauxhall  Bridge  Company,  who 
are  seised  of  a  real  estate,  were  not  within  the 
stat  21  Jac  1,  c  19,  s.  11.  Ex  parte  Vauxhall 
Bridge  Company,  1  Glyn  &  J.  101. 


(e)  Requisite  Possession. 

Assignment  of  Chose  in  Action.] — Notice  of  an 
assignment  of  a  chose  in  action  must  be  given 
before  the  act  of  bankruptcy,  to  prevent  the  as- 
signees' title  attaching.  Hunt  v.  Mortimer,  10 
B.&C.  47— Parke. 


and  other  things  fixed  to  the  freehold 
were  held  not  to  pass  to  the  assignees  under  the 
words  "goods  and  chattels,"  in  the  stat  21  Jac 
l,c.  19,s.ll.    Horn  v.  Baker,  9  East,  215. 

A  lessee  of  a  mill  and  steam-engine  covenanted 
to  repair,  reasonable  wear  and  tear  excepted. 
During  the  lease  he  added  both  to  the  height 
and  extent  of  the  mill,  and  removed  all  the  works 
of  the  engine  except  the  fly-wheel,  fly-wheel 
shaft,  and  boiler,  and  attached  to  them  anew  en- 
gine of  greater  power.  Injunction  granted  to 
restrain  tne  assignees  of  the  lessees,  who  had 
become  bankrupt,  from  removing  the  parts  of 
the  new  building,  and  the  new  parts  of  the  en- 
sine,  subject  to  an  action  to  be  brought  by  the 
lessors  to  try  the  right  Sunderland  v.  Newton, 
3  Sim.  450. 

Machinery  affixed  to  the  freehold  of  ironworks 


Where  a  debt  is  assigned,  unless  notice  be 

Siven  to  the  debtor,  the  assignor  must  be  consi- 
ered  as  continuing,  within  the  purview  of  the 
bankrupt  acts,  to  have  the  order  and  disposition 
of  the  debt  until  notice  to  the  debtor  of  the  as- 
signment   Dean  v.  James,  1  Nev.  &  M.  393. 

So,  where  one  of  two  co-debtees  releases  his 
interest  to  his  companion.    Id. 

A  bond)  debt  was  assigned  by  the  obligee,  and 
the  band  delivered  to  the  assignee,  but  notice  of 
the  assignment  was  not  given  to  the  obligor  pre- 
vious to  the  bankruptcy  of  the  obligee :— Held, 
that  the  debt  remained  in  the  order  and  disposi- 
tion of  the  bankrupt,  within  the  statute  21  Jac 
1,  c  19.    Ex  parte  Monro,  Buck,  300. 

A  merchant  pledges  for  value  the  bills  of  lading 
of  an  expected  cargo,  his  property,  in  the  profits 
of  which  his  agents  abroad  were  interested  in  a 
certain  proportion.  His  events,  without  the 
knowledge  of  the  owner  or  the  pawnees,  dispose 
of  part  of  the  cargo  abroad,  after  which  the  owner 
becomes  a  bankrupt:  he  induces  the  agents  to 
replace  the  goods  disposed  of  by  others,  of  which 
the  agents  give  him  bills  of  lading,  and  he  sends 
them  to  the  pawnees,  to  make  good  their  secu- 
rity :— Held,  that  the  substituted  goods  passed  to 
the  assignees.  Meyer  v.  Sharps,  5  Taunt  74;  2 
Rose,  124. 

Upon  the  question  wl 
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a  conveyance  of  property  to  trustee*  for  the  be- 
nefit of  his  wife,  had  the  disposition  of  the*  pro- 
perty ;  evidence  of  his  making  an  assignment  of 
it,  is  not  admissible  against  the  trustees,  unless 
they  were  privy  to  it,  or  unless  the  property  was 
delivered,  and  the  assignment  acted  upon.  Mey- 
er'* Assignees  v.  Sefton,  2  Stark.  274— Holroyd. 

T.  R.  having  taken  shares  in  a  mining  com- 
pany, it  became  necessary,  in  order  to  complete 
his  title,  that  he  should  sign  a  deed  of  association 
in  London  by  a  certain  day.  Finding  this  in- 
convenient, he  desired  his  son  to  sign  in  his 
stead,  and  to  let  the  shares  stand  in  his,  the  son's, 
name.  The  son  executed  the  deed  and  received 
a  voucher,  certifying  him  to  be  the  proprietor  of 
seventy  shares,  not  transferable  without  consent 
of  the  directors.  The  son  afterwards  sold  the 
shares,  and  paid  the  proceeds  to  T.  R.,  who  had 
become  bankrupt  The  assignees  of  T.  R.  hav- 
ing brought  trover  against  T.  R.  and  his  son  for 
the  voucher  and  shares  : — Held,  that  there  was 
no  legal  title  on  which  assignees  could  maintain 
an  action.  Dawson  v.  Rishxoortk,  1 B.  &  Adol.  574. 


Dock  and  Companies1  Warrants.] — If  property 
is  assignable  by  transfer  tickets,  the  reputed 
owner  is  the  possessor  of  the  tickets.  Ridout  v. 
Lloyd,  1  Mont  103. 

The  custom  of  the  London  docks  is  to  acknow- 
ledge ho  title  in  wines,  unless  accompanied  with 
possession  of  dock  warrants  indorsed  by  the  party 
to  whom  they  were  originally  issued.  Where  A. 
received  warrants  from  B.  not  indorsed  by  R,  and 
A.  delivered  and  indorsed  them  to  Cn  who  after- 
wards procured  B.*s  indorsement,  and  A-  became 
bankrupt : — Held,  the  wines  passed  to  C,  though 
the  notice  of  the  transfer  to  the  dock  company,  and 
of  the  indorsement  by  Bn  were  subsequent  to  the 
bankruptcy : — Held,  also,  that  for  want  of  B.'s  in- 
dorsement to  AM  Qnd  transfer  into  A.*s  name  in 
the  company's  books,  A.  never  had  the  order  and 
disposition  of  them.  Ex  parte  Pavenport,  1 
Deac.  &  Chit  397 ;  1  Mont  &  Bligh,  165. 

A.  sold  a  quantity  of  lac  dye,  then  lying  in  the 
E.  I.  Company's  warehouse,  to  B.,  and  after  being 
allowed  to  retain  possession  of  the  delivery  war- 
rant, pledged  the  latter  to  C.  for  an  advance  of 
money,  and  shortly  afterwards  became  bankrupt, 
without  having  redeemed  the  warrant:— Held, 
that  A.  had  not  the  possession,  order,  and  dispo- 
sition of  the  goods  at  the  time  of  his  bankruptcy 
within  the  words  &f  21  Jac.  1,  c  19,  s.  11,  and 
consequently  the  property  in  the  warrant  did  not 
vest  in  his  assignees.  Greening  v.  Clarke,  6  D. 
&  It  375;  4B.&C.316. 

Where  A.  having  occasion  to  borrow  money 
of  Bn  left  with  him,  as  a  collateral  security,  war- 
rants of  the  West  India  Dock  Company,  for  su- 
gars deposited  in  their  warehouses,  and  entered 
in  his  name  in  their  books,  and  afterwards  became 
bankrupt : — Held,  that  A.  had  not  such  a  posses 
skm  of  the  sugars  as  would  enable  his  assignees 
to  maintain  trover  for  them,  as  the  transfer  of  the 
warrants  was  a  complete  transfer  of  the  posses 
sion,  before  the  bankruptcy,  so  as  to  take  the  case 
out  of  the  statute  21  Jac  1,  c.  19,  s.  11.  Lucas 
v.  Dorrien,  1  Moore,  29 ;  7  Taunt  27a 


An  having  two  pipes  of  wine  lying  in  a  bonded 
warehouse,  in  the  name  of  B.,  who  had  given 
bond  for  the  duties,  sold  them  to  G,  and  gave 
him  a  delivery  order ;  and  it  was  at  the  same 
time  agreed  that  C.  should  pay  the  duties.  B. 
was  called  upon,  and  paid  the  duties,  and  took  the 
wines  to  his  own  cellar.  A.  refused  the  amount 
of  duties  to  B.  C.  never  required  B.  to  transfer 
the  wines  to  his  own  name ;  but  he  took  away 
one  pipe  and  paid  warehouse  rent  to  B.  C.  after- 
wards became  a  bankrupt  B.  at  A.'s  request, 
may  hold  the  pipe  until  the  duties  are  paid. 
Winks  v./fossott,  9  B.  &  C.  372. 


Bankrupt's  Possession  at  Time  of  Bankruptcy.] 
— The  statute  21  Jac.  1,  a  19,  s.  11,  only  trans- 
fers to  the  assignees  of  a  bankrupt  such  goods  as, 
by  the  consent  of  the  true  owner,  the  bankrupt  has 
in  his  possession  at  the  time  of  his  bankruptcy : 
therefore,  where  the  purchaser  of  goods,  lying-  at 
a  wharf  in  the  name  of  the  seller,  received  from 
him  at  the  time  of  the  sale  an  order  on  the 
wharfinger  for  the  delivery  of  the  goods,  but 
fcred  them  to  remain  in  the  name  of  the 


for  several  months  after,  during  which  time 
seller  disposed  of  a  part  thereof;  but,  upon  notice 
of  the  seller's  insolvency,  the  purchaser  carried 
the  order  to  the  wharfinger,  and  had  the  goods 
transferred  into  his  own  name ;  and  nine  days 
after  that  the  seller  became  bankrupt: — Head, 
that  the  assignees  of  the  bankrupt  were  not  en- 
titled to  these  goods ;  for  there  was  a  complete 
transfer  of  the  possession  before  the  bankruptcy. 
Jones  v.  Dwyer,  15  East,  21 ;  1  Rose,  339. 

And  where  a  trader,  having  goods  lying  at  two 
wharfs,  deposited  blank  delivery  notes  with  a  cre- 
ditor, to  cover  advances  made  by  him,  and  after- 
wards became  insolvent:  and  the  creditor,  upon 
notice  of  the  insolvency,  filled  up  the  blanks  in 
his  own  name,  and  took  possession  of  the  goods 
the  day  before  the  trader  committed  an  act  of 
bankruptcy ;  in  an  action  of  trover  by  the  assig- 
nees against  the  creditor  :^Held,  that  the  goods 
so  taken  possession  of  were  not  within  the  11th 
section  of  the  statute :  but,  that  goods  lying  at 
the  wharf,  in  the  bankrupt's  name,  on  any  part 
of  the  day  of  bankruptcy,  were  within  it ;  and  that 
goods  oi  the  bankrupt,  lying  at  such  wharf  in  the 
names  of  his  agents,  and  for  which  he  had  given 
delivery  orders  in  his  own  name,  were  not  within 
the  statute,  there  being  no  reputed  ownership. 
Arbouin  v.  Williams,  ft.  &  M.  72— Gifford. 

So,  where  the  bankrupt,  prior  to  his  bank- 
rustcy,  had  given  a  delivery  order  to  a  warehouse- 
man, who  had  accepted  a  bill  for  him.  Tsdfcrrv. 
Ruslon,  2  a  &  P.  86— Abbott. 

If  three  persons,  of  whom  one  is  ship's  Iras- 
band,  are  interested  as  part  owners  of  a  shin,  and 
in  the  proceeds  of  a  whale  fishery  in  which  it  is 
employed,  and  when  each  part  owner's  share  is 
weighed  it  is  placed  separately  in  a  warehouse, 
and  the  particular  casks  containing  his  oil  are 
marked  with  his  initials,  and,  after  the  drvaaoa, 
it  is  the  practice  for  the  foreman  to  deliver  to  the 
separate  order  of  each  part  owner  the  oil  belong- 
ing to  him,  unless,  previous  to  the  delivery  he  re- 


Assignment, 


[BANKRUPT] 


Assignment, 


m 


the  part  owner'*  shore  of  the  disbursements  has 
not  been  paid  to  him.  If,  after  the  arrival  of  a 
cargo,  and  after  the  weighing  and  marking,  in  the 
usual  course,  one  of  the  part  owners  has  deliver- 
ed to  his  order  twenty  tuns  of  oil,  part  of  his 
share  of  twenty-nine  tuns  which  was  allotted  to 
him,  when  the  foreman  receives  orders  not  to  de- 
liver the  residue,  as  the  part  owner's  share  of  the 
disbursements  is  not  paid,  and  the  part  owner 
becomes  bankrupt,  and  is  indebted  to  nis  co-part- 
ners, the  part  owners  have  a  lien  on  the  nine  tuns. 
Uoldemess  v.  SkaekeUs,  8  B.  A,  C.  615. 

Stock,  standing  in  the  AccountantGeneral's 
name,  is  mortgaged  to  secure  a  debt;  the  Ac- 
countant-General  transfers  the  stock  to  the  mort- 
gagor, without  the  privity  of  the  mortgagee.  The 
mortgagor  then  becomes  bankrupt : — Held,  that 
the  stock  could  not  be  claimed  by  the  assignees 
under  the  21  Jac.  1,  c  19,  ss.  10  &  11.  Ex  parte 
Richardson,  Buck,  480. 

Necessary  Consent.]— If  a  carrier,  after  notice 
from  the  vendor  of  goods  to  stop  them  in  transitu, 
by  mistake  delivers  them  to  the  vendee,  the  sale 
is  nevertheless  rescinded,  and  the  vendor  may 
bring  trover  for  them  against  the  vendee;  and 
though,  the  vendee  having  become  a  bankrupt, 
the  goods  have  passed  into  the  hands  of  his  assig- 
nees, yet,  inasmuch  as  they  did  not  come  to  the. 
posariwion  of  the  bankrupt  with  the  consent  of  the 
true  owner,  they  are  not  in  the  order  and  disposi- 
tion of  the  bankrupt  within  the  statute  21  Jac  1, 
c  19,  s.  11.  LUt  v.  Cowley,  7  Taunt  169 ;  2 
Marsh.  457 ;  Holt,  338. 

•  If  a  person  sends  his  servant  to  sell  his  timber 
at  another  man's  wharf,  such  timber  does  not 
pass  to  the  assignees  of  the  owner  of  the  whar£ 
who  became  bankrupt,  as  goods  in  his  order  and 
disposition,  under  the  above  statute.  Body  v. 
Esdaiie,  1  C.  &  P.  62— Burrough.  8.  C.  not  & 
P.  3  Bing.  174;  10  Moore,  569. 

If  the  printer  and  publisher  of  a  newspaper  as- 
sign his  interest  therein  to  a  creditor,  as  a  secu- 
rity, but  continue  to  print  and  publish  as  before, 
and  no  affidavit  of  the  change  of  interest  be  de, 
livered  to  the  commissioners  of  stamps,  and  the 
printer  become  bankrupt,  the  right  to  the  paper 
will  pass  to  his  assignees.  Longman  v.  7Wop,2 
N.  E.67. 

If  a  person  buying  wine  of  a  merchant  permit 
it  to  remain  in  his  cellar,  though  for  the  purpose 
of  ripening,  and  the  merchant  becomes  a  bank- 
rupt, the  assignees  may  take  the  wine  as  being 
in  the  possession  of  the  bankrupt,  under  the  7 
Jac  1.  Tanner  v.  Barnett,  Peake's  Add.  Cos.  98 
— Kenyon. 

In  an  action  of  trover  brought  by  the  assignees 
of  a  bankrupt  for  a  rick  of  bark,  of  which  the 
bankrupt  was  the  reputed  owner,  a  witness  may 
be  asked  what  was  the  reputation  of  the  neigh- 
bourhood, as  to  whom  the  rick  belonged  at  the  time 
of  the  bankruptcy,  and  if  it  appear  that  the  bank- 
rupt had  exercised  repeated  acts  of  ownership 
ewer  it  previous  to  that  time,  the  action  will  lie. 
Ofcs*rv.  BertJ«tt,3Moore,592;  1B.&B.269. 

In  ea  action  by  the  assignees  of  a  bankrupt, 


claiming  property  which  the  bankrupt  is  alleged 
to  have  had  in  his  possession,  order,  and  disposi- 
tion, as  the  reputed  owner  at  the  time  of  his 
bankruptcy,  it  is  competent  for  the  defendant 
who  has  paid  a  valid  consideration  for  the  pro- 
perty to  give  in  evidence  a  contrary  reputation, 
and  to  resist  the  claim  of  the  plaintiffs,  under  the 
statute  21  Jac  1,  c  19,  s.  11,  upon  those  grounds. 
Gurr  v.  Kutton,  Holt,  327— Gibbs. 

(d)  Partnership  Property. 

Dormant  Partner.}— A  dormant  partner  is 
within  the  meaning  of  the  statute  6  Geo.  4,  c  16, 
s.  79.    Ex  parte  Church,  1  Mont  457. 

It  was  doubted  whether  a  dormant  partner  was 
within  the  statute  of  James.  Ex  parte  Dwgter, 
2  Rose,  256;  Ex  parte  Barrow,  2  Rose, 252. 

Where  An  the  dormant  partner  of  B.,  in  a 
trading  firm,  (the  whole  of  the  business  being 
carried  on  by  B.  and  in  his  name,)  allowed,  on 
the  dissolution  of  the  partnership  by  effluxion  of 
time,  the  partnership  stock,  effects,  and  debts  to  re- 
main in  the  order  and  disposition  of  B.;  and  B^ 
after  continuing  in  trade  for  about  two  years  af- 
terwards on  his  sole  account,  became  bankrupt  :— 
Held,  that  A.'s  share  of  the  partnership  property 
and  effects,  and  of  the  debts  due  on  the  partner- 
ship account  at  the  time  of  the  dissolution,  passed 
to  B.'s  assignees,  as  being  in  the  order  and  dis- 
position of  R,  within  the  meaning  of  the  statute 
21  Jac  1,  c  19,  s.  11.  Inre  Gilpin,  3D.&R. 
636 :  &  C.  nom.  Ex  parte  Enderby  in  re  Gilpin, 
2B.&C.389:  S.  P.  Ex  parte  Wilson,  Buck,  48. 

The  shore  of  a  secret  partner  in  the  joint  stock 
in  trade,  being  in  the  possession  of  an  apparent 
partner  and  the  sole  ostensible  trader,  is  not  lia- 
ble on  the  bankruptcy  of  the  latter,  as  being  with- 
in the  meaning  or  mischief  of  the  21  Jac  1,  c 
19;  the  bankrupt  having  such  an  interest  and 
qualified  property  in  the  secret  partner's  share  as 
to  destroy  the  essential  requisites  of  a  true  and 
independent  ownership  on  the  one  hand,  and  of  a 
fraudulent  and  reputed  ownership  on  the  other. 
ColdweU  v.  Gregory,  1  Price,  119 ;  2  Rose,  149. 

Quere,  whether  the  statute  would,  at  any  rate, 
have  extended  to  goods,  the  joint  property  of  two 
traders,  but  deposited  at  the  wharf  in  the  name 
of  only  one,  who,  after  such  Bale  in  his  own 
name,  became  bankrupt?  Jones  v.  Dwyer,  15 
East,  21;  1  Rose,  339. 

J.  C.  S.  and  W.  8.,  carrying  on  business  as 
brewers,  in  co-partnership,  admitted  W.  W.  as  a 
dormant  partner.  It  was  stipulated  by  deed  that 
the  stock  and  effects  of  the  old  firm,  including  the 
plant,  fee  and  book  debts,  should  form  part  of 
the  capital  stock  of  the  new  co-partnership; 
that  W.  W.  should  be  paid  10  per  cent  on  the 
capital  advanced  by  him,  and  should  not  other- 
wise interfere.  The  business  was  carried  on,  as 
before,  in  the  names  of  J.  C.  8.  and  W.  8.  only, 
until  the  new  firm  became  bankrupt  Upon  the 
petition  of  several  creditors  of  the  old  firm,  some 
of  whom  had  notice  of  the  dormant  partner,  it 
held,  that  all  the  personal  chattels  of  the 
firm  were  within  the  order  and 
Gaaod  W.&,  and  ought  to  be 
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the  bankruptcy  as  the  separate  estate  of  the  two. 
Ex  parte  Jsnatngs,  I  Mont  45. 


Other  Caste.] — Although  the  property  of  a 
partnership  be  in  one  or  more  members  of  it, 
with  an  interest  in  the  profits  merely  in  the 
others,  yet,  in  bankruptcy,  the  property  is  ad. 
ministered  as  to  the  joint  creditors,  as  belonging 
to  them  alL    Ex  parte  Hunter,  2  Rose,  382. 

If  one  of  four  partners  die,  and  the  surviving 
partners  compromise,  and  obtain  securities  for  a 
debt  due  to  the  original  firm,  and  become  bank- 
rupts,  the 'securities  are,  by  reputed  ownership, 
distributable  amongst  the  creditors  of  the  three. 
Ex  parte  Taylor,  1  Mont  240. 

If  goods  are  purchased  and  paid  for  by  a  firm 
of  four,  on  the  joint  account  of  themselves  and 
two  other  firms,  and  one  member  of  the  firm  of 
four  die,  and  the  goods  are  in  the  possession  of 
one  of  the  two  firms,  upon  the  bankruptcy  of  the 
survivors  the  goods  do  not  pass  by  reputed 
ownership  to  the  assignees  of  the  survivor.    Id. 

If  a  firm  consign  goods  to  Hay  ti,  which,  after 
the  death  of  one  member,  are  returned,  and  a  bill 
of  lading  from  Hayti  is  sent  to  the  holder  of  a 
bill  of  exchange  dishonoured  by  the  partnership, 
and  the  goods  remain  in  the  West  India  Docks, 
they,  upon  the  bankruptcy  of  the  survivors,  are 
not  in  their  reputed  ownership.    Id. 

If  a  firm  is  possessed,  as  mortgagees,  of  a  real 
estate,  which,  after  the  death  of  one  member, 
remains  in  the  possession  of  the  survivors,  it  is 
not  in  their  reputed  ownership.    Id. 

A  trader  in  London,  on  his  separate  account, 
and  at  Brazil  in  partnership  with  B.  and  C,  un- 
der the  firm  of  B.  &  Co.,  becomes  insolvent, 
when  four  of  his  creditors  are  appointed  inspec- 
tors of  his  estate,  who  it  was  agreed  should  re- 
ceive the  several  consignments  and  remittances 
expected  from  the  Brazil  bouse,  as  trustees  for 
the  persons  to  whom  the  same  might  be  ultimate- 
ly found  to  belong.  The  Brazil  house,  ignorant 
of  bis  insolvency,  make  various  consignments  to 
An  directing  him  to  sell  them  at  certain  places 
abroad,  and  the  proceeds  to  be  placed  to  the  ac- 
count of  the  Brazilian  house.  The  goods  are 
accordingly  sold  under  the  direction  of  the  in- 
spectors, and  the  proceeds  received  by  them.  At 
the  time  of  A.'s  insolvency,  he  was  under  accept- 
ances to  the  Brazilian  house  to  a  larger  amount 
than  the  value  of  the  consignments,  but  such  ac- 
ceptances were  on  a  general  account,  and  not  on 
the  account  of  any  particular  consignment  from 
the  foreign  house.  A.  afterwards  becomes  bank- 
rupt, and  a  cession  of  the  effects  of  the  Brazilian 
house  is  also  made  to  the  assignees,  according  to 
the  laws  of  Brazil : — Held,  that  the  assignees  of 
the  Brazilian  house,  and  not  the  assignees  of  A. 
in  England,  were  entitled  to  the  proceeds  of  these 
goods.    Ex  parte  rftaJtaer,  2  Dcac.  &  Chit  27. 

Dieeeiutton.]-rBj  the  bankruptcy  of  one  part- 
ner, his  interest  is  divested  and  vests  in  his  assig- 
nees by  relation  to  the  act  of  bankruptcy.  Dut- 
ton  v.  Morrison,  17  Ves.  jun.  193 ;  1  Rose,  213. 

The  assignees  can  ohtam  no  share  of  the  part- 


nership  effects  until  they  first  satisfy  all  that  is 
due  from  the  bankrupt  partner  to  the  partnership. 
Holdemeee  j.  SkackeUe,  8  Barn.  &  Cres.  615. 

A '  partnership  being  dissolved  by  the  bank- 
ruptcy of  one  partner,  the  assignees  are  entitled, 
beyond  an  account  and  distribution  of  the  stock, 
AwL,  to  a  participation  of  subsequent  pibfits  made 
by  the  other  partners  carrying  on  the  trade  with 
the  capital,  as  constituted  at  the  time  of  the 
bankruptcy,  as  far  as  the  profits  may  have  been 
produced  by  a  joint  application  of  that  and 
other  funds.  Crawehay  v.  Collins,  15  Yes.  inn- 
218. 

Assignees  under  a  separate  commission  against 
a  partner  generally  cannot  engage  in  new  ad- 
ventures  but  with  the  consent  of  the  creditors 
and  bankrupt    Id. 

Debts  due  to  a  partnership  were  assigned  upon 
dissolution  by  the  retiring  partners  to  the  con- 
tinuing partner  without  notice  to  the  debtors: — 
Held,  upon  the  bankruptcy  of  the  partners,  to  re- 
main in  the  order  and  disposition  of  the  partner- 
ship, within  the  statute  of  James.  Ex  part* 
Burton,  IGlyn  &J.  207:  S.P.  Ex parte  Osseins, 
1  Glyn  &  J.  35a 

Upon  a  dissolution  of  the  partnership  between 

A.  and  B,  it  is  agreed,  that,  until  A.  be  provided 
for,  B  shall  allow  him  a  third  of  the  profits.  B. 
afterwards  forms  a  partnership  with  Cn  and  car- 
ries into  it  the  stock  of  A.  and  B.  Acommisaion 
issues  against  A.  and  R: — Held,  that,  after  satis- 
faction of  the  creditors  of  B  and  C.,  the  joint 
effects  of  B  and  C.  were  the  separate  property  of 
R,  and  the  joint  property  of  A.  and  B  Ex  pmrte 
Barrow,  2  Rose,  252. 

Under  that  agreement  A.  is  a  partner  with  B. 
as  to  a  third  of  his  interest,  but  is  not  a  partner 
with  B.  and  C.    Id. 

A.,  being  entitled,  under  a  parol  partnership 
agreement  with  BandCntothree-eighthaof  the  ca- 
pital and  profits  of  the  business,  became  bankrupt, 
being  at  the  time  indebted  to  the  partnerships  in 
respect  of  bills  in  which  the  partnership  name  had 
been  used  for  his  personal  accommodation  ;  the 
assignees  claimed  a  share  of  the  profits  made  sub- 
sequently to  the  bankruptcy,  while  the  continu- 
ing partners  insisted,  that  the  bankrupt's  interest 
in  the  profits  ceased  at  that  time.  In  consequence 
of  this  difference,  no  settlement  of  accounts  be- 
tween the  bankrupt's  estate  and  the  partnership 
took  place,  and  the  assignees  filed  their  bill;  bet 

B.  and  C,  and  afterwards  C.  alone,  pending;  the 
litigation  with  the  assignees,  carried  on  the  busi- 
ness for  many  years  with  the  stock  and  capital 
which  existed  at  the  time  of  the  bankruptcy,  anal 
the  stock  and  capital  substituted  in  the  usual 
course  of  trade  for  such  former  stock  and  capital, 
aided  by  the  expenditure  of  considerable  same  by 
C: — Held,  that  the  assignees  of  A.  were  entitled 
to  three-eighths  of  the  profits  which  bad  1 
made,  or  should  be  made,  until  the  concern 
finally  wound  up,  and  to  three-eighths  of  the 
ney  to  be  produced  by  the  sale  o?  what 
in  specie  of  the  capital  and  stock;  and  that  AS* 
proportion  of  the  profits  was  not  to  be  lessened, 
nor  the  proportion  of  C  to  be  increased  in 
ofthedeU  which  A.owed  to  the  pertaerslupt 
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of  the  money  which  C  brought  mto  the  business 
beyond  his  share  of  the  original  capital.  Craw- 
•Any  v.  Collins,  2  Rues.  325. 

(«)  After  Execution 

Where  a  judgment  creditor  purchased  by  a  bill 

of  sale  from  the  sheriff  certain  machinery,  seized 

in  execution,  belonging  to  bis  debtor,  and,  after 

marking  the  same  with  the  initials  of  his  name, 

allowed  the  debtor  to  retain  possession,  upon  his 

agreeing  to  pay  a  rent  for  the  use  of  it,  and  the 

latter  remained  in  possession  until  he  committed 

an  act  of  bankruptcy : — Held,  that  as  the  change 

of  ownership  was  not  notorious,  the  assignees 

were  entitled  to  recover  the  property  in  trover, 

under  the  21  Jac  1,  c.  19,  s.  11,  as  there  was  no 

evidence  to  go  to  the  jury  that  the  bankrupt  bad 

ever  ceased  to  be  the  reputed  owner.    Lingard 

▼.  Jfcfesster,  2  D.  A,  R.  495;  1  B.  &  C.  308. 

A  warrant  under  a  fi.  fa.  against  the  goods  of  a 
trader  is  directed  to  his  servant  and  another  per* 
as  special  bailiffs :  they  in  consequence  take 
of  the  goods  in  his  shop;  but  the  bu- 
of  the  shop,  though  without  the  trader's 
interference,  is  carried  on  apparently  as  usual 
While  things  are  so  situated,  the  trader  commits 
an  act  of  bankruptcy  >— Held,  that  the  goods  pass 
under  the  conimiasion  to  the  assignees,  as  the 
possession  of  the  servant  was  the  possession  of 
the  master,  and  the  goods  were  thus  in  the  pos- 
session, order,  and  disposition  of  the  bankrupt  at 
the  time  of  the  bankruptcy.  J&ekmm  v.  /rvtn,  2 
Camp.  48— BBenborough. 

A.  levies  an  execution  on  the  goods  of  R,  a 
trader.  He  directs  the  sheriff's  officer  not  to  sell, 
but  to  leave  a  man  in  possession,  with  the  war- 
rant B.  carries  on  his  trade  as  usual,  and  three 
months  afterwards  becomes  a  bankrupt:—- Held, 
that  notwithstanding  the  execution  and  the  pos- 
session of  the  officer,  the  goods  seized  passed  to 
the  assignees  by  virtue  of  the  statute.  Ibussaint 
▼.  Jfcrfon,  Holt,  335— Gibbs:  &  C.  not  S.  P.  1 
Moore,  387;  7  Taunt  571. 

A.  having  contracted  with  a  canal  company  to 
build  locks  and  bridges  on  the  canal,  as  their  en- 
gineer, purchased  timber  and  other  materials  for 
toe  purpose,  which  were  laid  on  the  company's 
premises,  on  the  banks  of  the  canal;  and  on  the 
company's  advancing  money  to  him,  they  took  a 
bill  of  sale  of  these  goods,  and  a  symbolical  deli- 
very of  them  by  a  halfpenny;  afterwards  the  com- 
Cy  took  out  execution,  upon  a  judgment  con- 
ed  by  A*,  and  the  sheriff  seized  these  goods, 
and  A.  became  a  bankrupt: — Held,  that  A.  had 
not  such  a  possession  of  the  goods,  as  would  en- 
able his  assignees  to  take  them  within  the  stat  21 
Jac  1,  c  19,  s.  11,  for  the  best  delivery  was  given 
that  the  nature  of  the  goods  would  admit  offthey 
being  before  on  the  company's  premises.  Man- 
fM  ▼.  Moore,  7  T.  R.  67. 

Where  the  plaintiff  had  taken  the  goods  of  the 
defendant  in  execution,  which  he  withdrew  on  the 
letter's  consenting  that  there  should  be  a  fresh 
levy  if  the  debt  were  not  paid  on  a  given  day,  and 
that  the  warrant  should  remain  in  the  hands  &f 
the  oAeer  for  that  Durnoae :  and  the  defendant's 

VOL.  L  2  W 


goods  having  been  seized  under  a  subsequent 
execution,  by  another  creditor,  the  plaintiff's 
officer  placed  bis  warrant  in  the  hands  of  the 
officer  under  that  execution ;  and  the  defendant 
afterwards  became  bankrupt,  and  the  residue  of 
his  effects  were  delivered  over  to  the  assignees 
after  satisfying  the  second  execution,  to  the  ex- 
clusion of  the  plaintiff,  who  called  on  the  sheriff 
to  return  the  writ: — the  court  ordered  the  return 
to  be  enlarged  until  he  was  indemnified  by  the 
proper  parties,  to  the  satisfaction  of  the  protho- 
notary.  Burr  v.  Creethey,  7  Moore,  368 :  S.  C. 
nom.  Burr  v.  Freethy,  1  Bing.  71. 

The  plaintiff's  attorney,  upon  issuing  execution, 
wrote  to  the  sheriff's  officer,  directing  him  to  leave 
the  defendant's  mother  or  any  one  elae  in  pos- 
session of  the  defendant's  goods,  and  to  allow  his 
business  to  be  carried  on  as  usual.  The  officer 
delivered  the  warrant  to  defendant's  shopman, 
ordering  him  to  carry  on  the  business,  and  ac- 
count for  monies  received.  No  money  was  ever 
paid  to  the  plaintiff,  and  the  warrant  lay  in  the 
shopman's  hands  from  April  to  June;  the  defend- 
ant having  then  become  bankrupt,  and  his  as- 
signees claiming  his  goods,  the  sheriff  returned 
nulla  bona  to  the  plaintiff's  writ  The  jury  hav- 
ing found  a  verdict  for  the  sheriff  in  an  action 
against  him  for  a  false  return,  the  court  refused 
to  grant  a  new  trial.  Doker  v.  Hosier,  2  Bing. 
479;  R.&M.  m 

(/)  When  leased 

A-,  Bn  and  G,  partners  and  distillers,  occupied 
certain  premises,  leased  to  A.  and  another,  and 
used  in  common,  in  the  trade,  the  stills,  vats,  and 
utensils  necessary  for  carrying  it  on ;  the  property 
of  which  stills,  &c.  afterwards  appeared  to  be  in 
A  On  the  dissolution  of  the  partnership,  which 
was  a  losing  concern,  it  was  agreed  that  C.  and 
one  J.  should  carry  on  the  business  on  the  pre- 
mises ;  and  by  deed  between  the  two  last  and  A 
it  was  covenanted  and  agreed  that  A.  should  with- 
draw from  the  business,  and  permit  C.  and  J.  to 
use,  occupy,  and  enjoy  the  distil-house  and  pre- 
mises, paying  the  reserved  rent,  etc  and  the  se- 
veral stills,  vats,  and  utensils  of  trade,  specified 
and  numbered  in  a  schedule  annexed,  in  consi- 
deration of  an  annuity  to  be  paid  by  C.  and  J.  to 
A  and  his  wife,  and  the  survivor,  with  liberty  for 
C  and  J.,  on  the  decease  of  A  and  his  wife,  to 
purchase  the  distil-house  and  premises  for  the  re- 
mainder of  A.'s  term,  and  the  stills,  vats,  etc 
mentioned  in  the  schedule;  and  C.  and  J.  cove- 
nanted to  keep  the  stills,  vats,  and  utensils  in  re- 
pair, and  deliver  them  up  at  the  time,  if  not  pur- 
chased; and  there  was  a. proviso  for  re-entry  if 
the  annuity  were  two  months  in  arrear.  Under 
this,  C.  and  J.  took  possession  of  the  premises,  with 
the  stills,  vats,  and  utensils,  and  carried  on  the 
business  as  before ;  and  made  payments  of  the  an- 
nuity, which  afterwards  fell  in  arrear  more  than 
two  months;  but  A's  widow  and  executrix,  who 
survived  him,  did  not  enter,  but  brought  an  action 
for  the  arrears,  which  was  stopped  by  the  bank- 
ruptcy of  C  and  J.,  who  continued  in  possession 
of  the  stills,  vats,  and  utensils  on  the  premises: — 
Held,  that  the  vats,  cVc  which  were  not  fixed  to 
the  freehold,  did  pass  to  the  asiignees,  as  being 
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left  by  the  true  owner  in  the  possession,  order, 
and  disposition  (as  it  appeared  to  the  eye  of  the 
world)  of  the  bankrupts,  as  reputed  owners. 
Born  v.  Baker,  9  East,  215.  [In  this  ease  ail  the 
decisions  on  reputed  ownership  are  collected  and 
fully  discussed.] 

Where  a  colliery,  with  all  the  machinery  and 
implements  necessary  for  working  it,  was  leased 
for  years,  with  a  proviso  for  re-entry  for  the  land- 
lord on  non-payment  of  rent,  and  a  covenant  on 
the  part  of  the  lessee,  at  the  expiration  or  other 
sooner  determination  of  the  demise,  to  deliver  up 
the  machinery  and  implements,  conformably  to 
an  inventory  annexed  to  the  lease,  of  which  a  re- 
valuation was  to  be»made  three  months  before  the 
expiration  of  the  demise,  and  the  landlord  reco- 
vered judgment  in  ejectment  in  Trinity  term,  for 
a  forfeiture  for  non-payment  of  the  rent,  but  did 
not  execute  the  writ  of  possession,  until  the  8th 
November,  and  the  tenant  committed  an  act  of 
bankruptcy  next  day : — Held,  first,  that  the  land-, 
lord  was  entitled  to  take  possession  of  all  the  ma- 
chinery and  implements  (some  of  which  had  been 
brought  on  the  premises  by  the  tenant  during  the 
term),  though  no  previous  valuation  had  been 
made;  second,  that  the  possession  of  the  ma- 
chinery and  implements  by  the  tenant  was  only 
qualified,  and  did  not  come  within  the  meaning 
of  21  Jac.  1,  c  19,  so  as  to  bar  the  landlord's 
right  of  re-entry  on  the  8th  of  November ;  and 
third,  that  the  tenant's  use  of  the  machinery  and 
implements  in  the  interval  between  the  judgment 
in  ejectment  and  the  execution  of  the  writ  of  pos- 
session, did  not  five  him  the  **  possession,  order, 
or  disposition"  thereof,  with  the  consent  of  the 
true  owner,  within  the  meaning  of  the  statute,  so 
as  to  pass  the  property  to  his  assignees.  Storer 
v.  Hunter,  5  D.  &  R.  240 ;  3  B.  &  C.  368. 

L.  took  a  lease  of  a  mill  and  iron-forge,  and 
bought  the  fixed  and  movable  implements,  &c.; 
but  it  was  agreed  that  they  should  be  delivered 
up  at  the  end  or  other  determination  of  the  term, 
at  a  valuation,  if  the  lessors  should  give  fifteen 
months'  notice  of  their  desire  to  have  them.  L. 
afterwards  conveyed  all  his  interest  in  the  pre- 
mises, implements,  &c.  to  a  creditor,  in  trust,  if 
default  should  be  made  by  L.  in  paying  certain 
instalments,  to  enter  upon  and  sell  the  same,  and 
satisfy  himself  out  of  the  proceeds,  re-assigning 
the  residue :  and  if  the  lessor  should  require  a  re- 
sale of  the  implements,  etc.,  the  proceeds  of  such 
re-sale  were  to  go  in  discharge  of  the  debt,  if  un- 
satisfied. L.  made  default,  and  subsequently  be- 
came bankrupt,  after  which,  and  during  the  term, 
the  creditor  who  had  not  before  interfered,  en- 
tered upon  the  property: — Held,  on  trespass 
brought  by  the  assignees,  that  It.  had,  at  the 
time  of  the  bankruptcy,  the  reputed  ownership 
of  the  movable  goods,  but  not  of  the  fixtures. 
Clark  v.Crownshav),  3  B.  &  Adol.  84. 

The  bankrupt  was  in  the  possession  of  proper- 
ty, as  apparent  owner,  under  an  instrument  which, 
though  in  appearance  a  lease,  was  in  effect  a  con- 
trivance to  secure  the  seller  of  the  property  the 
price  to  be  paid,  together  with  102.  per  cent  in- 
terest on  the  amount  until  it  should  be  paid  :— 
Held,  that  the  bankrupt's  having  obtained  the  ap- 


parent ownership  by  means  of  this  fraud,  would 
not  prevent  the  assignees  from  recovering  it  un- 
der the  statute  of  21  Jac  1.  Sinclair  v.  Steven- 
son, 2  Bing.514 ;  10  Moore, 46;  1  C.  & E.  582. 

If  A.  let  a  house  to  Bn  with  a  covenant  that 
the  lease  shall  determine  on  B.'s  committing  an 
act  of  bankruptcy  on  which  a  commission  of  bank- 
ruptcy should  issue;  and  by  another  deed  of  the 
same  date  A.  grants  the  use  of  the  furniture  to  B. 
in  like  manner,  and  with  a  similar  covenant,  to 
allow  A.  to  resume  the  possession  of  the  furni- 
ture on  the  commission  of  an  act  of  bankruptcy : 
if  B.  become  bankrupt,  and  the  jury  find  that  B. 
was  the  reputed  owner  of  the  furniture,  it  will 
pass  to  the  assignees,  notwithstanding  these  co- 
venants ;  and  if  it  be  proved  on  the  one  side  that 
several  of  the  servants  of  B.,  and  many  of  his 
customers,  knew  that  the  goods  belonged  to  A. ; 
and  on  the  other  side,  several  of  B.*s  creditors 
prove  that  they  considered  the  goods  to  belong  to 
B.,  and  gave  him  credit  upon  the  nice  of  them, 
and  that  he  acted  as  master  of  the  house,  &c,  it 
will  be  for  the  jury  to  say  whether  B.  was  held 
out  to  the  world  as  the  owner  of  the  goods,  and 
obtained  credit  by  the  possession  of  them.  Uicfc- 
enhotham  v.  Groves,  2  C.  &,  P.  492— Abbott. 

Where,  by  agreement  between  B.  and  the  de- 
fendant, B.  agreed,  on  payment  to  him  of  a  sou 
certain,  to  convey  to  the  defendant  a  dweUmg- 
house,  and  to  deliver  possession  of  all  the  house- 
hold  furniture  and  stock ;  and  that,  after  formal 
possession  delivered  to  the  defendant,  B.  should 
be  allowed  to  remain  in  possession  for  three 
months,  without  paying  rent;  which 
was  notorious  in  the  neighbourhood,  and  the 
ney  was  paid  by  the  defendant,  and  a  formal  de- 
livery made  to  him,  and  B.  afterwards  left  in 
session  according  te  the  agreement,  and  ~ 
bankrupt  whilst  he  so  remained  in 
and  before  the  expiration  of  the  three  months: — 
Held,  that  this  was  not  a  possession  by  the  bank- 
rupt within  the  statute  21  Jac.  1,  c  19,  a.  11. 
Muller  v.  Moss,  1  M.  &.  S.  335 ;  2  Rose,  99. 

The  purchaser  of  a  dyer's  plant,  being  unable 
to  pay  the  purchase  money,  re-sold  it  to  the  ven- 
dor, who  never  took  actual  possession,  but  de- 
mised it  to  the  purchaser  for  three  years, 
during  that  time,  became  bankrupt,  and  the 
signees  seized  the  plant  in  his  posse 
21  Jac.  1 : — Held,  that  the  property  passed.  Bty~ 
son  v.  Wylie,  1  B.  At  P.  83,  n. 

If  the  furniture  of  a  coffee-house  be  taken  in 
execution  by  a  creditor,  and  without  ever  being 
removed,  be  let  by  him  to  the  keeper  of  the  eoHee- 
house,  who  becomes  bankrupt  while  in  ncmsw  iwmim 
of  it,  the  assignees  may  seize  it  under  21  Jac  h, 
c  19,  s.  11.    IAngham  v.  Biggs,  1  B.  &,  P.  82. 

Secus,  as  to  furniture  in  a  ready -furnished  pri- 
vate-house ;  and  also  as  to  horses.    Id,  88. 


(g)  On  Sale  or  Return. 
Semble,  that  goods  in  the  hands  of  a 
a  contract  of  sale  or  return,  are  not  in  his 
sion,  order,  and  disposition,  within  21 
19,  s.  11.    Delauney  v.  Barker,  2  Stark. 
Abbott 
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w  return*  put  under  a  commission  of  bankruptcy 
Against  him  under  the  statute.  Livesmy  v.  Hood, 
2  Camp.  83 — Lawrence, 

Goods  were  sent  from  London  to  Sunderland, 
upon  sale  or  return,  and  a  letter,  inclosing  an  in- 
voice, requested  the  buyer  to  return  such  of  them 
as  were  not  approved  by  him  in  as  short  a  time  as 
possible.  The  goods  arrived  at  the  shop  of  the 
buyer  on  the  evening  of  the  13th  of  November, 
and  on  the  following  day  be  committed  an  act  of 
bankruptcy.  In  an  action  of  trover  brought  by 
the  seller  against  the  assignees  to  recover  these 
goods: — Held, that  they  did  not  pass  to  such  as- 
signees under  the  statute  SI  Jac  1,  a  19,  s.  11,  as 
the  bankrupt  should  have  been  allowed  a  reason- 
able time  to  have  selected  such  goods  as  he  was 
disposed  to  retain.  Gibson  v.  Bray,  1  Moore, 
519 ;  8  Taunt  76 ;  Holt,  556. 

Assignees  may  maintain  trover  against  one 
who  has  purchased  goods  from  the  bankrupt  in 
the  usual  course  of  his  trade,  after  a  secret  act  of 
bankruptcy,  although  the  goods  were  purchased 
on  sale  or  return,  and  although  the  assignees  af- 
terwards demanded  payment  from  the  defendant 
as  upon  the  sale  of  the  goods.  Hurst  v.  Gwen- 
tmp,  2  Stark.  306— Ellenborough.  Rule  for  a 
new  trial  refused. 


(A)  Goods  sold  but  net  delivered. 

The  usage  of  a  trade  must  be  certain  and  uni- 
form, to  mace  it  binding  on  transactions  in  such 
trade,  so  as  to  vest  goods  in  a  bankrupt,  as  reput- 
ed owner,  under  the  stat  21  Jac  1,  c  19.  Wood 
v.  Wooo\  1  C.  Sl  P.  59— Burrough. 

A  custom  that  purchasers  of  hops  from  hop  mer- 
chants shall  leave  them  in  the  merchant's  ware- 
house for  the  purpose  of  re-sale,  upon  rent,  undis- 
tinguished from  the  merchant's  stock,  is  not  such 
a  custom  of  trade  as  will  prevent  the  hops  from 
becoming  the  property  of  the  merchant's  assig- 
nees, in  case  of  bankruptcy,  as  being  in  his  pos- 
session, order,  and  disposition.  Tkacktwaite  v. 
Cock,  3  Taunt  487 ;  2  Rose,  105.  And  see  White 
v.  Witts,  5  Taunt  176;  1  Marsh.  2. 

The  custom  not  being  clear,  distinct,  and  pre- 
cise enough  to  enable  others  to  know  that  the  hops 
so  left  were  not  the  property  of  the  possessor.  Id. 

An  a  spirit  merchant,  sold  to  &,  a  wine  mer- 
chant, several  casks  of  brandy,  some  of  which,  at 
the  time  of  the  sale,  were  in  A.'s  own  vaults,  and 
others  in  the  vaults  of  a  warehouse-keeper.  It 
was  agreed  between  the  parties,  that  the  brandies 
should  remain  where  they  were  until  the  vendee 
could  conveniently  remove  them.  Immediately 
after  the  sale,  the  vendee  marked  the  several  casks 
with  his  initials.  It  was  notorious  to  the  persons 
carrying  on  the  wine  trade  at  the  place  where  the 
parties  resided,  that  this  sale  had  taken  place,  but 
no  notice  of  it  had  been  given  to  the  warehouse- 
keeper,  with  whom  some  of  the  casks  were  depo- 
sited :  A.  having  become  bankrupt  while  the  bran- 
dies remained  where  they  were  originally  depo- 
sited : — Held,  that  the  whole  of  them  passed  to  his 
assignees,  as  goods  in  his  possession,  order,  and 
itisyoahion,  by  the  consent  and  permission  of  the 


true  owner,  within  the  21  Jac.  1,  c  19,  s.  11. 
KnotoUs  v.  HorsfaU,  5  B.  et  A.  134 

Wine  sold  by  the  bankrupt,  remaining  in  the 
bankrupt's  cellars,  set  apart  in  a  particular  bin, 
and  marked  with  the  purchaser's  seal,  end  en- 
tered in  the  bankrupt's  books  as  belonging  to  the 
purchaser,  is  not  in  the  order  and  disposition  of 
the  bankrupt  Ex  parte  Mumble,  1  Glyn  &  J.  402. 

An  who  resided  at  Liverpool,  was  in  the  habit 
of  making  consignments  of  goods  to  B.,  his  agent 
in  South  America,  for  sale ;  on  the  faith  of,  and 
against  which  consignments,  A.  drew  bills  pro- 
portioned to  their  amount,  to  be  paid  by  the  agent 
out  of  the  proceeds ;  and  the  bills  were  negotiat- 
ed by  the  indorsement  of  C,  A.'s  correspondent 
in  London.  Some  of  the  bills  so  indorsed  were 
refused  acceptance  by  the  agent  C,  on  receiv- 
ing information  that  they  had  been  so  dishon- 
oured, requested  that  A.  would  order  his  agent, 
in  case  he  did  not  pay  his,  A.'s  drafts,  immediately 
to  hand  over  to  C.'s  agent  such  property  as  he 
had  of  A.'s,  of  an  equivalent  value  to  the  bills 
that  should  not  be  paid  by  him.  A.  agreed  to  do 
so,  but  became  bankrupt  before  his  order  to  trans- 
fer the  goods  reached  South  America: — Held, 
that  the  bargain  between  A.  and  C.  did  not  ope- 
rate as  a  legal  or  equitable  assignment  of  the 
property  in  A.'s  goods  held  by  B.,  his  agent,  but 
that  they  remained  the  property  of  A.  at  the  time 
of  his  bankruptcy,  and  passed  to  his  assignees. 
Carvalho  v.  Burn,  4  B.  &  Adol.  382. 

A  carriage  finished  and  paid  for  before  the 
bankruptcy  of  the  maker,  but  suffered  to  remain 
on  his  premises  at  the  request  of  the  person  for 
whom  it  was  made,  on  account  of  his  being  about 
to  go  abroad,  cannot  be  taken  by  the  assignees  as 
in  the  order  or  disposition  of  the  bankrupt,  al- 
though such  bankrupt  put  it  in  his  front  shop, 
and  actually  sell  it  to  another.  Bartram  v.  Payne, 
3  C.  &  P.  175— Gaselee. 

In  such  cose  an  actual  delivery  of  the  carriage 
at  the  house  of  the  person  for  whom  it  is  made 
is  not  necessary  to  constitute  him  the  owner.  Id. 

It  is  usual  for  coachmakers,  when  they  have 
built  a  good  carriage,  to  put  it  into  their  ahew-room 
previous  to  sending  it  home.    IcL 

A  chariot  was  built  to  plaintiff's  order,  and 
paid  for  by  him :  when  finished  in  other  respects, 
plaintiff  ordered  a  front  seat  to  be  added ;  but  the 
builder  being  slow  in  making  the  addition,  plain- 
tiff sent  for  the  chariot  repeat'  d  1  v,  and  the  builder 
promised  to  deliver  it  PlaintilT  being  afterwards 
dissatisfied,  ordered  the  chariot  to  be  sold,  and 
while  it  was,  according  to  the  custom  of  the  trade, 
standing  in  the  builder's  warehouse  for  that  pur- 
pose, the  front  scat  not  having  been  added,  the 
builder  became  a  bankrupt,  and  his  assignees 
seized  the  chariot : — Held,  that  the  chariot  did 
not  pass  to  the  assignees.  Carruthers  v.  Payne, 
5Bing.270;  2  M.  &  P.  429. 


(i)  For  a  specific  Purpose. 

Where  a  bankrupt  is  in  possession  of  the  goods 
of  another  bona  fide,  with  the  consent  of  the 
owner  at  the  time  of  the  bankruptcy,  for  a  spe- 
cific purpose,  beyond  which  be  has  not  the  rjght 
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of  disposition  or  alteration,  that  is  not  such  a 
possession  as  entitles  the  assignees  to  recover 
the  value  of  them  under  the  21  Jac  1,  c  19,  s. 
11.    Collins  v.  Forbes,  3  T.  R.  316. 

Bills  remitted  to  a  banker  on  the  general  ac- 
count, cannot,  on  his  bankruptcy,  be  laid  hold  of 
by  the  remitter ;  if  remitted  for  a  particular  pur- 
pose, they  must  be  so  applied.  Ex  forte  Pease, 
19  Ves.  jun.  49 ;  S.  C,  nom.  Ex  parte  Pearcs,  I 
Rose,  232. 

The  statute  21  Jac.  1,  o.  19,  s.  11,  does  not  ap- 
ply to  bills  of  exchange,  which  are  considered, 
being  in  a  banker's  hands,  as  a  trust.    Id. 

Bills  lodged  in  a  banker's  hands,  to  be  applied 
for  a  particular  purpose,  but  not  so  applied,  are 
claimable  on  the  banker's  becoming  bankrupt,  as 
they  do  not  pass  to  his  assignees.  Ex  parte 
Aiken,  2  Madd.  192. 

Whether  bills  in  the  possession  of  a  bankrupt, 
not  due  at  the  time  of  the  bankruptcy,  pass  to 
the  assignees,  or  remain  the  property  of  the  re- 
mitter, always  depends  upon  the  question  of 
agency.  So,  where  a  foreign  mercantile  house 
remitted  to  a  London  house,  bills,  some  of  which 
were  not  due  when  the  London  house  became 
bankrupt,  it  was  held,  under  the  circumstances, 
of  the  cose,  that  the  London  house  acted  as 
agents  to  procure  payment  for  the  foreign  house, 
and  being  fixed  with  the  trust,  that  the  bills  did 
not  pass  to  the  assignees.  Ex  parte  Smith, 
Buck,  355 ;  2  Rose,  457. 

Where  a  draft  for  money  was  intrusted  to  a 
broker  to  buy  Exchequer  bills  for  his  principal, 
and  the  broker  received  the  money  and  misap- 
plied it  by  purchasing  American  stock  and  bul- 
lion, intending  to  abscond  with  it  and  go  to 
America,  and  did  accordingly  abscond,  but  was 
taken  before  he  quitted  England,  and  thereupon 
surrendered  to  the  principal  the  securities  for  the 
American  stock  and  the  bullion,  who  sold  the 
whole  and  received  the  proceeds: — Held,  that 
the  principal  was  entitled  to  withhold  the  pro- 
ceeds from  the  assignees  of  the  broker,  who  be- 
came bankrupt  on  the  day  on  which  he  so  re- 
ceived and  misapplied  the  money.  Taylor  v. 
Plumer,  3  M.  At  S.  562 ;  2  Rose,  457. 

If  a  bill  be  sent  by  a  correspondent  to  a  mer- 
chant to  be  applied  to  a  particular  use;  and  the 
merchant  become  bankrupt  before  the  money 
is  received,  the  correspondent  has  a  special  lien, 
and  shall  be  preferred  to  the  general  creditors. 
Alitor,  where  the  bills  are  sent  on  a  general  ac- 
count   Ex  parte  OmseU,  Amb.  297. 

By  the  terms  of  an  agreement  between  F.  & 
Co*,  and  their  bankers,  S.  &  Co.,  the  permission 
to  discount  indorsed  bills  of  exchange  was  limited 
to  the  amount  necessary  to  meet  such  acceptances 
of  F.  &  Co.  as  were  in  the  course  of  immediate 
payment  at  the  house  of  S.  <fc.  Co.  To  cover  cer- 
tain acceptances  coming  due,  F.  &  Co.  remitted 
to  S.  &  Co.  an  indorsed  bill  of  exchange :  these 
acceptances  were  however  dishonoured  by  S.  & 
Co,  who  soon  afterwards  stopped  payment ;  S. 
&  Co*  then  procured  the  bill  to  be  accepted,  and 
made  an  entry  in  their  books  of  their  having 
discounted  it,  acommisskn  of  bankruptcy  having 
issued  against  &  &  Coo— Held,  thai  8.  &  Co. 


had  no  right  to  discount  the  bill  without  execut- 
ing the  trust  reposed  in'  them,  and  their  assig- 
nees were  bound  to  deliver  up  the  bill  to  F.  & 
Co.    Ex  parte  Frere,\  Mont  &  Mac  263. 

Two  partners  in  trade  borrowed  a  cheek  for 
200Z.  from  the  defendant,  for  the  express  pur- 
pose of  enabling  them  to  liquidate  the  balance  of 
an  account  with  their  bankers;  bat  before  the 
check  was  presented,  they  committed  an  act  of 
bankruptcy,  and  afterwards  returned  the  cheek 
to  the  defendant,  declining  to  use  it  s— Held,  thai 
the  check  did  not  pass  to  their  assignee,  so  as 
to  enable  him  to  recover  the  amount  of  it  in  tro- 
ver. Moore  v.  Bartrup,  2  D.  &  R.  25;  1  B.  &. 
C.5. 

So,  where  a  trader,  upon  being  arrested,  bor- 
rowed money  of  his  brother-in-law  for  the  pur- 
pose of  settling  with  his  creditors,  but  not  beans; 
able  to  do  so,  returned  a  part  of  it,  and  then  be- 
came a  bankrupt  ;— -Held,  that  as  the  money  vree 
advanced  for  a  special  ptupose,itdidnotpassjJhy 
the  assignment  Teovey  v.  Milne,  2  B.  &  A.  683. 

If  A.  and  B.  have  a  general  running  account, 
consisting  of  bills  drawn  by  B.  on  C.  in  favour  of 
A.,  and  of  bills  and  other  securities  deposited  by 
A.  with  R;  and,  upon  the  failure  of  B.  and  <£, 
A.  be  obliged  to  take  up  the  bills  received  by  him 
from  B^  whereby  the  balance  of  the  accounts  is 
in  favour  of  A.,  still  he  cannot  maintain  trover 
for  the  bills  deposited  by  him  with  B.,  unless 
they  were  specifically  appropriated  to  answer  B-*e 
drafts  on  C.  in  favour  of  A-,  and  deposited  for  thai 
purpose  expressly.    Bent  v.  Fuller,  5  T.  R.  494. 

A.  andB.  oame  to  an  agreement,  that  &  should 
purchase  of  A.  all  the  light  gold  coin  which  he 
could  send  at  a  stated  price,  and  that  A.  should, 
from  time  to  time,  draw  upon  B.  for  the  money 
due  upon  such  sale ;  and  that  B.  should  also, 
from  time  to  time,  accept  other  bills  drawn  by  A. 
for  his  own  convenience,  for  which  A.  was  to  re- 
mit value :  after  they  had  acted  under  this  eon- 
tract  for  some  time,  B.  became  a  bankrupt,  being; 
under  acceptances  to  a  large  amount;  and  A. 
(not  knowing  of  the  bankruptcy)  sent  a  pared  ef 
light  gold  and  bills,  to  enable  B.  to  discharge 
the  acceptances,  which  parcel  was  taken  by  lUe 
assignees :  it  was  held,  that  A.  who  had  asnee 
paid  B.'s  acceptances,  might  recover  back  the 
gold  and  bills  sent  after  the  bankruptcy,  on  the 
ground  that  they  were  sent  for  the  particular 
purpose  of  paying  the  acceptances,  and  thai,  as 
that  purpose  was  not  answered,  the  pwiparly  in 
the  gold,  dec.  remained  in  A.  Ttafcs  v.  /Jaflia*. 
ioort*,5T.R.215;2  H.  Black.  501.  And  aet 
Zmck  v.  Walker,  2  W.  Black.  1154. 

Furniture  left  by  a  testator  to  tiustees  to  be 
enjoyed  with  the  mansion-house  by  whomeoever 
should  be  entitled  for  the  time  being  to  the  free- 
hold estates,  but  not  to  be  removed  without  leave 
of  the  trustees,  will  not  pass.  Skaftesbm(Bmri) 
v.  Russell,  3  V.  SlILM;  1K&C.G6& 

If  a  person  has  goods  in  his  possession  an  the 
servant  of  his  father,  for  the  purpose  of  carrying 
on  a  trade  for  the  sole  benefit  of  the  latter,  they 
will  not  pass  to  his  son's 
statute.    Stafford  v.  Clark.  1  £  &  P. 

If  a  bankrupt  after  hie 
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trades  again  fir  himself;  is  left  ft*  several  yean 
in  possession  of  his  house,  household  goods,  and 
furniture,  in  order  to  assist  in  settling  the  affairs 
of  the  bankrupt's  estate,  the  assignees  repeatedly 
stating  the  goods,  &a,  in  their  accounts  with  the 
creditors,  as  part  of  the  estate,  such  possession 
does  not  fall  within  the  31  Jac  1,  c  19,  a.  11,  so 
as  to  vest  the  goods  in  assignees  under  a  second 
commission.     Walker  v.  Burnsll,  1  Dougl.  317. 

A.  assigned  a  leasehold  messuage  and  house- 
hold furniture  to  ft,  upon  trust  for  the  use  of  A. 
for  life,  and,  after  his  decease,  for  the  use  of  C, 
his  wife,  for  life;  and,  after  the  decease  of  the 
survivor,  for  the  use  of  their  daughter  D.  A. 
occupied  the  messuage,  with  the  furniture,  until 
Oct  1816,  when  he  died.  In  Oct  1817,  O,  the 
widow,  married  EL,  who  immediately  took  pos- 
session of  the  messuage  and  furniture,  and  con- 
tinued in  possession  until  Oct  1828,  when  a 
commission  of  bankruptcy  issued  against  him. 
In  Oct  1818,  E.  had  procured  B.  to  assign  the 
messuage  and  furniture  to  him  by  a  deed  which , 
contained  false  recitals,  and  was  in  breach  of 
trust : — Held,  under  these  circumstances,  on  the 
petition  of  C.  and  Dn  that  the  furniture  was  not 
in  the  order  and  disposition  of  the  bankrupt  £., 
and  that  his  assignees  should  be  restrained  from 
sailing  the  same.  Ex  parte  Norwood,  1  Mont  & 
"      169. 


( j)  Other  Cases. 

Goods  in  the  hands  of  an  spent  are  not  in  the 
reputed  ownership  of  his  principal  Ex  parte 
Taylor,  1  Mont  240. 

If  an  inn-keeper  borrow  a  chaise  from  a  coach- 
maker  while  he  has  a  new  chaise  making,  and 
use  it  in  the  course  of  his  trade,  but  does  not 
have  his  name  painted  upon  it  under  the  stat  4 
Geo.  4,  c.  62,  a.  11,  this  is  not  such  a  reputed 
ownership  of  the  borrowed  chaise  as  will  entitle 
the  assignees  of  the  inn-keeper  to  detain  it  from 
the  coachmaker.  Newport  v.  HoUings,  3  C  & 
P.  223— Vaughan. 

A  trustee  for  the  sale  of  a  brewhouse  and 
plant,  the  cestui  que  trusts  being  infants,  con- 
tracts to  sell  them,  and  lets  the  purchaser  into 
possession :— Held,  that  the  purchaser  was  in 
possession  within  the  statute  of  21  Jac.  1,  c  19; 
and  therefore  the  plant,  upon  his  becoming  bank- 
rupt, passed  to  his  assignees  without  being  sub- 
ject to  the  lien  for  the  purchase-money.  Ex  parte 
Dale,  Buck,  365. 

A.  by  deed  assigns  the  cargoes  of  two  ships  to 
B.  and  G,  but  has  no  charter-party  or  bill  of 
lading  to  deliver  to  them.  On  the  arrival  of  one 
of  the  ships,  he  assigns  to  another  person,  and 
afterwards  commits  an  act  of  bankruptcy:— 
Held,  that  B.  and  C  not  having  been  ready  to 
take  possession  of  the  ship  on  her  arrival,  had 
thereby  permitted  A.  to  continue  reputed  owner 
under  the  statnte  of  21  Jac.  1,  c  19.  PkUpotv. 
WtOsams,  2  Eden,  231. 

11.  Bankrupts  Possession  in  Jkatrt  Draft. 

(a)  Trustees. 
1ty§G*&  A,  <^\^s~T%,if  any  bankrupt  shall, 
«s  tresses,  se  sswea\  possessed  of,  or  entitled  toy 


either  alone  or  jointly,  any  real  or  personal  estate, 
or  any  interest  secured  upon  or  arising  out  of  the 
same,  or  shall  fiave  standinginhiename,  as  trustee, 
government  stockjunds,or  annuities,  or  any etock 
of  public  companies,  the  chancellor,  on  petition  of 
the  party  interested,  on  due  notice  given,  may 
order  the  assignees  to  convey  to  new  trustees. 

Furniture,  &a,  in  possession  of  a  bankrupt 
according  to  the  title  under  a  trust,  does  not  pass 
to  the  assignees  under  stat  21  Jac  1,  c  19,  a. 
11.  Ex  parte  Martin,  19  Ves.  jun.  491 ;  2  Rose, 
331. 

Where  a  testator  directed,  that,  in  case  his  son 
should  carry  on  the  testator's  trade  for  the  benefit 
of  himself  and  his  mother,  his  lease  and  furniture 
should  not  be  sold,  but  that  the  trustees  should 
permit  the  widow  and  children  to  reside  therein 
and  have  the  use  of  it,  and  the  widow  and  son 
carried  on  the  trade  and  became  bankrupts : — 
Held,  that  the  furniture,  &c  was  not  in  the  order 
and  disposition  of  the  bankrupts.    Id. 

A  debt  due  to  a  bankrupt  as  trustee  for  another, 
does  not  pass  under  the  assignment  of  his  effects 
to  his  assignees.  Winch  v.  Keeley,  1T.R.  619  s 
S.P. Carpenter  v.Mornell,  3  B.  4  P.  40. 

Where  a  trustee  becomes  bankrupt,  the  court 
of  Review  will  substitute  a  new  trustee  in  his 
place.    Ex  parte  Page,  1  Dene.  &  Chit  321. 

A  new  trustee  may  be  appointed  without  are* 
ference.    Ex  parte  tnkersols,U  Gljn  &  J.  230. 

Where,  upon  the  bankruptcy  of  a  trustee,  one 
person  is  solely  entitled  to  all  the  trust  estate,  the 
court  will,  upon  petition,  order  the  bankrupt  to 
transfer  and  deliver  it  to  such  person  without  a 
new  trustee.    Ex  parte  Haneox,  1  Mont  247. 

An  order  was  made  for  a  reference  to  the 
master  to  approve  of  a  new  trustee  in  the  room  of 
the  bankrupt  trustee,  and  for  the  transfer  of  the 
trust  funds  by  the  assignees  of  the  bankrupt 
trustee.    Ex  parte  Saunders,  2  Glyn  &  J.  132, 


(o)  Friendly  Societies. 

The  preference  given  to  friendly  societies  by 
the  statute  33  Geo.  3,  c  54,  s.  10,  over  other  ere* 
ditors,  is  confined  to  debts  in  respect  of  money  in 
the  hands  of  their  officers  by  virtue  of  their 
offices,  and  independent  of  contract  Ex  part* 
Lancaster  Amicable  Society,  6  Ves.  jun.  98. 

Therefore  does  not  extend  to  money  held  by 
the  treasurer  upon  the  security  of  promissory 
notes,  payable,  with  interest,  upon  demand.  Ex 
parte  Stamford  Friendly  Society,  15  Ves.  jun.  280* 

Money  paid  by  order  of  a  friendly  society  from 
time  to  time  upon  notes  carrying  interest,  there 
being  no  treasurer  appointed,  is  not  money  in 
thehands  of  the  party  by  virtue  of  any  office 
within  the  act  of  parliament  33  Geo.  3,  c  54,  a. 
10,  entitling  the  society  to  a  preference  in  case  of 
bankruptcy.    Ex  parte  Host,  6  Ves.  jun.  SOSk 

A  person  m  the  habit  of  receiving  money  of  a 

society,  havins;  no  treasurer  appointed, 

notes  carrying  interest,  payable  a  month 

demand,  is  not  an  officer  of  the  society  so 

entitle  them  to  a  preftteuoo  under  the 
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statute,  33  Geo.  3,  c  54,  s.  10.    Ex  parte  A$kly, 
6  Ves.  jun.  441.  

(e)  Bankers  of  Public  Bodies. 

Where  by  statute  it  was  enacted,  u  that  in 
case  any  treasurer,  collector,  officer,  or  other 
person  appointed  by  the  commissioners  having' 
the  control  of  the  pavements  of  any  places  men- 
tioned  in  the  act,  tor  the  collection  and  receipt  of 
monies  to  be  collected  and  received  by  virtue  of 
any  rotes  and  assessments,  See.,  shall  happen  to 
become  bankrupt  before  he  shall  have  fully  paid 
and  satisfied  all  monies  received  by  him  or  them, 
for  or  in  respect  of  any  such  rates  or  assessments, 
or  for  or  on  account  of  the  commissioners,  &c, 
the  assignee  shall  pay  in  full  all  the  money  due 
to  such  commissioners  (if  the  bankrupt's  estate 
be  sufficient),  in  preference  to  all  debts,  except 
those  due  to  the  king :" — Held,  that  the  bankers 
employed  by  the  commissioners  without  any  ac- 
tual appointment  were  within  the  words  u  other 
persons"  used  in  this  section,  as  being  in  the 
nature  of  treasurers ;  and  that  inasmuch  as  the 
statute  did  not  require  the  appointment  of  trea- 
surers, collectors,  &c.  to  be  in  writing,  the  em- 
ployment was  equivalent  to  an  appointment 
Frost  v.  Bolland,  5  B.  &  C.611 ;  8  D.  &R.  384. 

The  same  statute  enacted,  that  the  commis- 
sioners might  sue  'in  the  name  of  their  clerk  for 
the  recovery  of  any  penalty  or  rate,  or  any  other 
sum  or  sums  of  money  at  any  time  doe  and  pay- 
able from  or  by  any  water  company  or  commis- 
sioners of  sewers,  or  any  other  person  or  persons, 
due  or  payable  by  virtue  of  any  local  act  or  that 
act: — Held,  that  the  commissioners  might  sue 
in  the  name  of  their  clerk,  to  recover  from  the 
assignees  of  their  banker  the  balance  in  his  hands 
at  the  time  when  he  became  bankrupt    Id. 

Under  the  Metropolitan  Paving  Act,  57  Geo. 
3,  c  39,  s.  51,  if  bankers  receive  money  on  ac- 
count of  the  commissioners,  and  become  bank- 
rupts with  such  money  in  their  hands,  their  as- 
signees are  liable  to  refund  the  full  amount 
Italian  v.BoUa**,  8  D.&R.  435;  5  B.  At  C.  622. 

Where  bankers  employed  by  commissioners  of 
pavements  had  received  on  account  of  commis- 
sioners certain  Exchequer  bills,  which  they  after- 
wards sold,  and  received  the  proceeds;  and,  before 
this  money  had  been  paid  to  the  commissioners, 
became  bankrupts: — Held,  that  the  commission- 
ers were  entitled  to  recover  in  full  from  the  as- 
signees the'  balance  due  to  them ;  for  that  the 
section  referred  to  was  not  confined  to  monies 
received  by  virtue  of  rates  or  assessments,  but 
included  all  monies  received  ufor  and  on  account 
of  the  commissioners :"  and  when  the  bankers 
sold  the  Exchequer  bills,  they  must  be  considered 
as  having  received  the  proceeds  to  the  use  of  the 
owners  of  the  bills,    IcL 

(rf)  Personal  Representatives. 

Where  a  son,  entitled  on  the  death  of  his  mo- 
ther to  take  out  letters  of  administration,  neg- 
lected to  do  so  for  twelve  years,  and  remained  in 
possession  of  her  goods  during  that  period,  and 
became  a  bankrupt;  and  a  creditor  of  the  intes- 
tate afterwards  took  out  letters  of  administration, 


and  claimed  the  goods  from  the  assignees  of  the 
son  in  an  action  of  trover : — Held,  that  wen 
goods  were  within  the  statute  21  Joe.  1,  c  19,  u 
being  in  the  possession  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owner; 
and  that  the  assignees  were  therefore  entitled  to 
them,  as  the  bankrupt  might  have  obtained  t 
legal  right  by  taking  out  letters  of  administra- 
tion.   Fax  v.  Fisher,  3  B.  &  A.  135. 

Where  the  wife  of  a  bankrupt  has  adminktef- 
od  to  her  father,  and  become  possessed  as  admin- 
istratrix of  his  estate,  to  which  she  and  her  infant 
brothers  and  sisters  are  entitled,  and  the  husband 
has  continued  the  business  of  the  father  for  their 
benefit,  this  is  not  such  a  possession  of  the  goods 
as  shall  be  deemed  an  ordering  and  disposition 
within  the  statute.  Viner  v.  Cadell,  3  Esp.  88- 
Eldon. 

A  bankrupt,  who  had  obtained  his  certificate, 
being  possessed  of  leasehold  premises  as  executor 
and  residuary  legatee,  mortgaged  them  to  secure 
a  debt  of  his  own,  and  afterwards  assigned  the 
equity  of  redemption  for  a  valuable  consideration, 
the  deed  reciting  that  the  assignment  was  made 
for  the  purpose  of  paying  the  debts  of  the  testa* 
trix.  The  assignee  took  an  assignment  of  the 
mortgage.  The  certificate  being  in  an  action 
held  to  have  been  fraudulently  obtained,  the 
lease  was  claimed  by  the  assignees  under  the 
bankruptcy,  but  it  was  determined  they  had  no 
right  against  the  assignee  for  valuable  consider- 
ation.   Dickenson  v.  Zodryer,  4  Ves.  jun.  40. 

An  executor  and  trustee  becoming  a  bankrupt* 
a  receiver  was  appointed,  though  the  testator 
knew,  after  he  had  made  his  will,  that  a  commiswn 
had  been  issued.    Langley  v.  Hawk,  5  Madd.  4& 

J.  S.  became  possessed  (in  trust,  as  executor  of 
his  deceased  father,)  of  certain  shares  in  the  joint 
stock  of  the  Lead  Smelting  Company.  The 
only  evidence  of  a  party's  interest  in  the  stock 
of  this  company  is,  a  book  in  which  are  entered 
all  transfers  of  shares.  In  this  book  there  was  as 
entry  signed  by  J.  &,  purporting  to  be  a  trantfa 
of  the  shares  in  question  from  himself  as  execu- 
tor to  himself  in  his  individual  character.  Where 
the  transfer  is  made  in  pursuance  of  a  bona  wjj 
sale  for  a  money  consideration,  the  words  "•» 
and  assign'1  are  used ;  but  in  this  instance  those 
words  were  erased.  On  the  faith  of  his  apparent 
ownership  of  these  shares,  J.  S.  acted  as  a  direc- 
tor of  the  company,  and  received  the  dividend*  to 
his  own  use  up  to  the  time  of  his  bankruptcy; 
and,  on  passing  his  accounts  under  the  commis- 
sion, he  treated  the  shares  as  his  own  property. 
Upon  an  issue  directed  to  try  the  right  to  these 
shares,  between  J.  8.  and  another,  as  execoton 
of  the  original  proprietor  and  the  assignees  of 
J.  S.,  it  was  left  to  the  jury  to  say  whether  or  not 
the  shares  were,  at  the  time  of  the  bankruptcy* 
in  the  possession,  order,  or  disposition  of  the 
bankrupt,  with  the  consent  and  permission  of  the 
true  owner.  Thejuryhavtagfboiidfbrthe]riain- 
tifis,  the  court  refused  to  disturb  the  rerdict 
Cooper  v.  Be  Tastet,  2  M.&.  Scott,  714 

(e)  Other  Cases. 
An  oro^  was  made  for  payment  out  of  a  stsk- 
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rant's  estate,  with  interest  to  the  time  of  payment, 
in  preference  to  all  other  creditors,  with  costs, 
under  stat  5  Geo.  3,  c  15,  s.  48,  for  an  issue  of 
Exchequer  bills  to  relieve  commercial  credit 
Ex  parte  Holden,  18  Ves.  jun.  436 ;  1  Rose,  173. 

If  money  be  received  by  an  overseer  of  the 
poor  and  kept  apart  by  itself,  and  he  become  a 
bankrupt,  it  does  not  pass  to  his  assignees.  Rex 
v.  Eggtnton,  1T.R.  369. 

12.  Bankrupts  Property  in  Possession  of Others. 
(a)  Specific  Appropriation. 

Money  placed  by  a  bankrupt  under  the  con- 
trol of  an  arbitrator  for  a  specific  purpose,  and 
applied  to  that  purpose,  and  from  which  he  de- 
rived no  benefit,  cannot  be  afterwards  recovered 
back  from  him  on  account  of  a  previous  act  of 
bankruptcy,  of  which  the  arbitrator  was  ignorant 
Tope  v.  Hockin,  7  B.  &  C.  101 ;  9  D.  &  R.  881. 
And  see  Coles  v.  Wright,  4  Taunt  198. 

A*  becomes  bound  as  surety  with  B.  in  a  re- 
spondentia bond  upon  a  ship  bound  to  the  East 
Indies,  conditioned  to  be  void,  upon  payment 
within  thirty  days  after  arrival  in  the  river 
Thames,  or  at  the  end  of  thirty-six  calendar 
months,  or  upon  utter  loss.  B.  assigns  all  his 
goods  on  board  the  ship  to  A.,  upon  trust,  in  the 
first  place,  to  pay  a  debt  owing  from  himself  to  A., 
and  in  the  next  place  to  pay  off  all  those  debts  for 
which  he  had  become  surety  on  the  respondentia 
bond.  Before  the  time  specified  in  the  bond,  A. 
becomes  bankrupt,  the  assignees  receive  a  sum 
of  money  on  account  of  the  proceeds  of  the  goods, 
it  was  ordered,  that,  after  deducting  the  amount 
of  A-'s  private  debts,  the  residue  of  the  proceeds 
and  all  future  receipts  should  be  divided  among 
the  respondentia  creditors  only.  Ex  parte  Car- 
stairs,  1  Rose,  130. 

(©)  Goods  purchased  by  Bankrupt  but  not  delivered. 

If  the  consignee  of  goods,  upon  discovering 
his  insolvency,  give  notice  to  the  wharfinger  not 
to  deliver  the  consignment,  the  goods  remain  in 
the  consignor.  Bartram  v.  Fatrbrother,  4  Bing. 
679;  1M.&P.515. 

Where  goods  are  furnished  to  the  agent  of  a 
bankrupt,  on  the  agent's  credit,  he  may,  to  pro- 
tect himself,  stop  them  in  transitu,  and  give  them 
a  new  direction  adverse  to  his  principal ;  but  if  he 
give  them  a  fresh  direction  in  furtherance  of  the 
usual  course  of  business  of  the  principal,  they 
pass  to  the  assignees  as  in  the  order  and  disposi- 
tion of  the  bankrupt  Hovokes  v.  Dunn,  1  Tyr. 
413;  1  Price's  P.  C.  24. 

I*  came  to  the  plaintiff's  house,  and  bought  a 
parcel  of  tobacco,  to  be  paid  for  in  ready  money, 
and  the  same  day  absconded,  leaving  orders  at  his 
house  to  receive  the  tobacco;  the  plaintiff's  ser- 
vant afterwards  brought  the  tobacco  to  L.'s  house 
without  demanding  the  money : — Held,  that  the 
sale  was  complete,  and  vested  the  property  in  Ln 
which  passed  by  an  assignment  under  a  commis- 
sion against  him  on  the  act  of  bankruptcy  by 
absconding.    Haowell  v.  Hunt,  5  T.  R.  231. 

(e)  Goods  returned  by  Bankrupt  to  Seller. 
A  trader  orders  bags  of  wool  of  defendants, 


(merchants),  in  December,  which  are  delivered 
19th  February  following;  and  by  the  course  of 
dealing,  the  trader  has  the  option  of  returning 
the  wool,  for  which  he  has  no  call,  though  pre- 
viously ordered.  The  trader  being  from  home 
when  the  bags  were  delivered ;  on  his  return,  the 
same  day,  he  gives  directions  not  to  have  them 
opened  or  entered  in  his  books,  but  only  weighed 
off  to  see  that  they  agreed  with  the  invoice,  he 
being  then  in  embarrassed  circumstances,  and 
intending  not  to  take  them  into  the  account  of 
his  stock,  if  he  found  himself  unable  to  pursue 
his  business.  On  the  4th  and  5th  March,  being 
then  insolvent,  he  returns  the  bags,  with  a  letter 
declaring  his  situation,  and  hoping  they  will  not 
object  to  take  back  the  wool,  and  requesting  a 
line  of  approbation  thereof;  which  approbation 
is  given,  after  an  act  of  bankruptcy  committed 
the  same  day  the  letter  was  sent : — Held,  that 
by  the  trader  keeping  possession  of  the  goods  so 
long,  his  option  (which  ought  to  have  been  exer- 
cised on  the  receipt  of  them)  was  gone ;  and  that, 
being  in  a  state  of  insolvency  and  on  the  eve  of 
bankruptcy,  he  had  not  the  power  of  restoring 
the  goods  to  the  vendors,  and  that  the  assignees 
were  entitled  to  the  property.  Neate  v.  Ball,  2 
East,  117. 

A  trader  ordered  goods  from  the  country,  to  be 
sent  to  another  place  for  the  purpose  of  being 
afterwards  sent  to  his  correspondent  abroad,  which 
was  the  usual  course  of  his  dealing;  it  was  com- 
petent for  him,  upon  his  becoming  insolvent,  but 
before  an  act  of  bankruptcy,  to  agree  bona  fide  to 
give  up  the  goods  to  the  defendants  from  whom 
they  were  ordered,  upon  a  claim  of  right  of  stop- 
page in  transitu ;  and  the  circumstance  of  the 
trader  having  called  a  meeting  of  his  creditors, 
and  taken  legal  advice,  and  being  encouraged  by 
the  result  of  such  meeting  and  advice  to  give  up 
the  goods,  was  evidence  for  the  jury  to  find  that 
they  were  given  up  bona  fide,  and  not  from  any 
motive  of  voluntary  and  undue  preference  to  the 
defendants,  though  done  by  mm  in  a  situation 
of  impending  bankruptcy  at  the  time.  Dixon 
v.  Baldwen,  5  East,  175. 

A.  purchases  goods  of  B.  on  October  8th,  for 
the  purpose  of  exportation ;  but  finding  that  he 
must  stop  payment,  and  that  he  cannot  apply  the 
goods  to  the  purpose  for  which  they  were  bought, 
he  returns  them  to  B.  on  October  16.  On  the 
17th  he  stops  payment;  but  expecting  remittances 
from  abroad  more  than  sufficient  to  pay  his  debts, 
has  no  doubt  but  his  creditors  will  give  him  time : 
they  however  refusing,  he  is  made  bankrupt  on 
November  2d.  In  an  action  by  the  assignees 
against  B.  for  the  value  of  the  goods :— Held, 
that  the  jury  were  warranted  in  finding,  that  the 
delivery  of  the  goods  to  B.  was  not  made  in  con- 
templation of  bankruptcy.  Fidgeon  v.  Sharp,  1 
Marsh.  196;  2  Rose,  153;  5  Taunt  539. 

Where  a  sale  of  goods  has  been  completed  by 
actual  delivery  to  the  buyer,  who  afterwards  be- 
comes insolvent  before  they  are  paid  for,  he  can- 
not rescind  the  contract,  and  return  the  goods, 
with  the  consent  of  the  seller,  so  as  to  give  the 
seller  a  preference  to  his  other  creditors.  Borneo 
v.  Frtelana\  6  T.  R.  80, 
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13.  Property  cf  Bankrupt'*  Wife. 

jignees  of  a  bankrupt  are  entitled  to  an 

equitable  interest  for  life  of  his  wife,  as  well  aa  a 
capital  sum,  subject  to  the  equity  requiring  a 
provision  for  her  out  of  it  Wright  v.  Btorley, 
11  Yes.  jun.  SI. 

The  general  assignment  in  bankruptcy  had  not 
the  effect  of  reducing  into  possession  a  legacy  of 
stock,  in  trust  for  the  bankrupt's  wife,  whose  right 
by  survivorship  was  established  against  the  as- 
signees.   Mitford  v.  Mitford,  9  Ves.  jun.  87. 

If  personal  estate  is  left  to  a  woman,  subject 
to  a  life  interest,  and  she  marry  a  trader  who  be- 
comes bankrupt,  and  the  tenant  for  life  and  the 
wife  die  after  the  bankruptcy,  the  assignees  are 
entitled  to  the  legacy.    Ripley  v.  Wood,  2  Sim. 

If  the  wife  of  a  bankrupt  has  an  interest  in  a 
legacy,  and  the  assignees  file  a  bill  to  compel  pay- 
ment, and  the  husband  dies  before  any  decree  is 
made,  the  widow,  and  not  the  assignees,  is  enti- 
tled to  the  legacy .  Pearcev.  Thornby,  2  Sim.  1B1. 

If  a  testator  leave  two  annuities  of  20/.  a  year 
each  to  two  females,  and  upon  one  of  the  de- 
visees marrying  during  the  life  of  the  testator, 
he,  by  a  codicil,  leaves  her  an  annuity  for  her  sole 
and  separate  use ;  and  the  other  annuitant  marry 
after  his  death,  without  any  condition  attached  in 
the  will  to  her  annuity,  it  passes  to  the  assignees 
under  a  commission  against  her  husband.  Count 
y.  Ward,  7  Bing.  608. 

A  purchase  by  a  trader,  afterwards  a  bankrupt, 
in  the  joint  names  of  himself  and  his  wife,  is  void 
as  against  the  creditors,  within  the  stat  1  Joe.  1, 
c  iS,  s.  5.  Glaister  y.  Hewer,  11  Yes.  jun.  377; 
9  Yea.  jun.  12  ;  8  Yes.  jun.  195. 

So,  if  the  purchase  was  made  with  the  wife's 
money,  if  previously  received,  and  disposable  by 
him  as  his  own,  and  not  bound  by  any  agreement 
with  a  trustee ;  and  the  receipt  is  not  connected 
with  the  purchase.    Id. 

14.  Proof  of  Assignment. 

Assignments  in  bankruptcy  ought  to  be  ad- 
mitted. Read  v.  Cooper,  2 Rose,  127;  5  Taunt  89. 

The  production  of  the  assignment  to  the  plain- 
tifls  (assignees),  duly  enrolled,  is  sufficient,  with- 
out proof  of  its  execution,  unless  notice  has  been 
B'ven  that  it  is  to  be  disputed.  Tucker  v.  Barrow, 
.AM.  137;  3C.&P.  85,  89;  7B.&C.622; 
1  M.  *  R.  5ia 

The  96th  section  of  the  bankrupt  act,  6  Geo. 
4,  c  16,  which  enacts  that  the  proceedings  in 
bankruptcy  shall  not  be  received  in  evidence,  un- 
less the  same  shall  have  been  first  entered  of 
record,  does  not  dispense  with  proof  of  the  exe- 
cution of  the  assignment  Gomersall  v.  Serle,  2 
Y.&J.5.  But  *ee /font  v.  Cannor,  2  Y.&  J.  10,  n. 

Where  the  bankruptcy  of  a  party  is  stated  in 
an  allegation  in  an  indictment  for  a  conspiracy, 
the  assignment  cannot  be  received  as  evidence  in 
support  of  such  allegation,  unless  it  be  proved  by 
the  subscribing  witness.  Rex  v.  Pope, 5C& 
P.  208— Tenterden. 


XII. 


1.  Official  Assignees. 

(a)  Appointment  and  Office. 

By  1  Sl  2  Will  4,  c.  56,  s.  22,  a  number  of 
pereone  not  exceeding  thirty,  being  merchant*,  too* 
ders,  or  accountants,  or  persons  who  are,  or  km 
been  engaged  in  trade  in  London,  art  to  be  appnu* 
edtoactae qfficialassignees  in  all banhruptcus,su 
to  each  fiat,  together  with  the  creditors1  assignees; 
they  are  to  give  such  security,  and  to  be  subject 
to  such  rules,  to  be  selected  for  such  estates,  sad 
to  act  in  such  manner  as  the  court  shall  direct. 

All  the  estate  and  effects  are  to  be  possessed  end 
received  by  the  official  assignee  alone,  and  to  be 
paid  into  the  Bank  of  England,  subject  ts  the 
direction  of  the  court.    Id. 

They  are  to  be  subject  to  the  some  liabilities  ss 
the  creditors''  assignees.    Id. 

They  are  to  be  divided  equally  among  the  six 
commissioners.  Reg.  Gen.  H.  T.  2  Will  4»  1 
Deac  &  Chit  xxvi. 


By  1  Sl  2  Will  4,  c  56,  s.  40,  the 
have  A  discretion  to  appoint  or  net  to  aapsini  em 
official  assignee,  where  the  commission  tsswed  be- 
fore that  act  began  to  operate. 

Where  the  commissioner  appointed  one,  think- 
ing he  had  no  discretion,  the  court  would  not  on 
this  ground  alone  remove  the  official  assignee. 
Ex  parte  EUis,  1  Deac  &  Chit  209;  1  Mont 
&  Bugh,  116. 

Each  commissioner  shall  appoint  his  cltsi  of 
assignees,  to  act  in  rotation  under  the  sevenl 
bankruptcies  prosecuted  before  him,  such  rota- 
tion to  be  settled  by  ballot,  except  in  epecal 
cases  to  be  referred  by  the  commissioner  adjudi- 
cating therein  to  other  commissioners  of  his  sab- 
division  court,  or  the  court  of  Review.  Reg*  Gts. 
H.  T.  2  Will  4;  I  Deac  &  Chit  xxvi. 

The  same  rule  for  the  appointment  of  the  osV 
cial  assignees  shall  be  followed  aa  to  erisuaf 
commissions;  but  it  is  recommended,  that  as 
official  assignee  be  appointed  under  eommissionf 
already  opened,  unless  there  appear  good  ctasi 
for  bo  doing.  Reg.  Gen.  H.  T.  2  WilL  4, 1  Do* 
&  Chit  xxvi. 

No  official  assignee  shall,  either  directly  or  o> 
directly,  carry  on  any  trade  or  business,  or  hoU 
or  be  engaged  in  any  office  or  employment,  other 
than  his  said  office  and  employment  as  officnl 
assignee.  Reg.  Gen.  H.  T.  2  WilL  4,  1  Dot* 
6l  Chit  xxvi. 

Each  official  assignee  shall  find  sureties  to  the 
extent  of  6000^  and  shall,  together  with  nek 
sureties,  (except  when  otherwise  especially  a% 
rected  by  the  court  of  Review),  execute  a  joist 
and  several  bond  to  the  two  registrars  for  the  tin* 
being,  and  the  survivor  of  them,  in  the  peoal 
sum  of  60002.  Rtg.  Gen.  H.  T.  2  WilL  4, 1 
Deac  Sl  Chit  xxvii. 

The  official  assignees  are  to  be  made  liable  to  the 
whole  amount,  and  the  sureties  to  be  liabsttste- 
ther  to  the  like  amount,  in  such  proportions  as  aW 
be  approved  of  by  the  court  of  Review,  pronsm 
that  no  one  surety  shall  be  made  liable  fcrsMW 
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than  3000&,  nor  for  fern  thai  1000L    Rtg.  Gen. 
H.  T.  2  WilL  4,  IDeac  db  Chit  ixvii. 

Where  an  official  assignee  had  been  appointed 
under  an  old  commission,  on  a  suggestion  that  a 
majority  of  the  creditors  objected  to  such  appoint- 
meat,  the  court,  on  motion,  suspended  an  order 
for  delivery  up  of  the  proceedings,  Ate.  to  the  offi- 
cial assignee  till  the  hearing  of  the  petition.  Ex 
parte  Parker,  1  Deac  &  Chit  530. 

The  commissioners  have  a  discretion  to  appoint 
official  assignees,  and,  if  necessary,  the  court  of 
Review  has  jurisdiction  to  remove  them.  Ex  parte 

"    1  Mont  dtBligh,  116  ;1  Deac  &  Chit  209. 


(b)  Duty  and  Authority. 

Generally.)— By  1  &  2  WilL  4,  c  56,  s.  23,  the 
official  assignees  are  not  to  interfere  with  the  cre- 
ditors1 assignees  in  the  appointment  or  removal  of 
a  solicitor  or  attorney,  or  in  the  directing  the  time 
and  manner  of  effecting  any  sale  of  the  bankrupt's 
estate  or  effects. 

Each  official  assignee  shall  follow  the  instruc- 
tions of  the  commissioner  under  whom  he  acts, 
according  to  the  exigencies  of  each  particular 
1  case,  subject  to  such  directions  as  shall  from  time 
to  time  be  prescribed  by  the  court  of  review.  Reg. 
Gen.  H.T.  2  WilL  4,  1  Deac  &  Chit  zzvii. 

The  official  assignee  is  only  a  ministerial  offi- 
cer, and  cannot  resist  payment  of  a  dividend. 
Ex  parte  Alexander,  1  Mont  503 ;  1  Deac  & 
Chit  513. 

An  official  assignee  having  sent  to  the  peti- 
tioner (who  was  employed  under  the  commission 
to  seU  part  of  the  bankrupt's  property,)  the  usual 
circular,  that  a  dividend  was  due  on  his  debt, 
cannot  afterwards  refuse  to  pay  the  same  upon 
the  plea  that  his  accounts  for  such  business  done 
by  him  are  erroneous.    Id. 

Official  assignees  cannot,  under  1  &  2  Will.  4, 
c  56,  s.  22,  take  bankrupt's  money  out  of  the 
hands  of  a  solicitor,  without  discharging  his  lien. 
Ex  parte  Bowden,  2  Deac  &  Chit  162. 

An  action  lies  against  the  official  assignee  to 
recover  money  received  by  him  under  a  void 
commission  of  bankruptcy.  Munk  v.  Clarke,  10 
Bing.  102. 

Although  all  creditors,  save  one,  and  the  bank- 
nipt  and  assignees  consent,  the  court  cannot  di- 
rect that  the  official  assignee  be  at  liberty  to  award 
a  party  remuneration  for  trouble  incurred  touch- 
ing the  bankrupt's  estate  between  the  time  of 
stopping  payment  and  issuing  the  fiat  Ex  parte 
Buries,  1  Deac  &  Chit  543. 

Money  earning  to  his  hands.] — Each  official  as- 
signee shall  pay  Into  the  Bank  of  England  to  the 
credit  of  the  aooonntantgeneral  of  the  high  court 
of  Chancery,  all  such  sums  of  money  as  shall 
come  to  his  hands,  as  soon  as  they  shall  amount 
to  1001;  and,  at  the  time  of  paying  in  such 
monies,  shall  state  in  writing,  delivered  there- 
with to  the  cashier  of  the  Bank  of  England,  the 
date,  and  the  amount  of  the  payment,  the  name 
of  the  official  assignee  making  it,  the  name  and 
description  of  the  bankrupt  or  bankrupts,  and  the 
particular  estateto  which  the  money  belongs,  and 
toll  2x 


that  it  is  to  be  placed  to  the  credit  of  the  account- 
ant-general, and  of  such  particular  estate,  and 
shall  take  a  receipt  for  the  same  from  the  cashier 
of  the  Bank,  and  carry  it  to  the  office  of  the  ac- 
countant-general, who  will  give  a  proper  voucher 
for  the  receipt,  to  be  produced  when  called  for  by 
the  commissioners.  Reg.  Gen.  H.  T.  2  WilL  4, 
1  Deac  &  Chit,  xxvii. 

Where,  in  case  of  the  death,  removal,  sickness, 
or  unavoidable  absence  of  any  official  assignee 
named  in  the  certificate  of  the  accountant-gene- 
ral, any  other  shall  be  appointed  to  act  in  his 
stead,  the  official  assignee  so  appointed  shall  leave 
at  the  Bank  a  certificate  of  his  appointment  un- 
der the  seal  of  the  court,  and  shall  at  the  same 
time  sign  his  name  in  the  firm  book;  and  there- 
upon aU  drafts  for  that  dividend  drawn  and  signed 
by  such  official  assignee,  shall  be  payable  and 
paid  as  if  they  had  been  signed  by  the  official 
assignee  named  in  the  certificate  of  the  said  ac- 
countant-general. Reg.  Gen.  March  26, 1832, 1 
Deac  &  Chit  xxxiL  f. 

Any  one  of  the  judges  of  the  court  of  Bank- 
ruptcy may,  as  often  as  it  shall  appear* to  him 
expedient,  by  order  under  his  hand,  direct  any 
money,  which  may  have  been  paid  into  the  pank 
of  England  by  any  official  assignee  to  the  credit 
of  the  bankrupt's  estate,  to  be  invested  in  the 
purchase  of  Exchequer  bills ;  and  may  in  like 
manner  direct  the  sale  or  exchange  of  such  Ex- 
chequer bills,  and  also  the  Exchange,  sale,  and 
transfer  of  any  stock  in  the  public  funds,  or  in 
any  public  company,  or  of  any  Exchequer  bills, 
India  bonds,  or  other  public  securities,  which 
shall  have  been  transferred,  delivered,  or  paid  by 
any  official  assignee  into  the  Bank  of  England  to 
the  credit  of  such  estate ;  and  may  direct  the  pro- 
ceeds thereof  to  be  laid  out  in  the  purchase  of 
Exchequer  bills,  or  to  be  carried  to  the  credit  of 
the  accountant-general  of  the  high  court  of  Chan- 
cery, and  of  such  bankrupt's  estate ;  and  the  ac- 
countant-general of  the  high,  court  of  Chancery 
shall  and  may,  pursuant  to  such  order,  make 
such  purchase,  sale,  and  transfer,  without  any 
further  order  or  direction  from  the  court:  and  the 
expenses  thereof  may  be  charged  to  the  account 
of  the  estate,  for  the  benefit  of  which  the  same 
shall  have  been  respectively  made.  Reg.  Gen. 
March  19, 1832, 1  Deac.  &  Chit  xxxu.  a. 

Any  one  of  the  judges  of  the  court  of  Review 
may  from  time  to  time,  upon  application  to  him 
in  that  behalf,  make  such  order  relative  to 
the  payment  and  delivery  in,  investment,  and 
payment  and  delivery  out,  of  the  monies,  bills, 
securities,  and  effects  of  any  bankrupt,  in  the 
hands  of  any  official  assignee,  or  by  him  paid 
and  delivered  into  the  Bank  of  England,  as  to 
such  judge  shall  seem  expedient  and  just,  such 
order  to  be  executed  in  duplicate,  and  one  part 
thereof  to  be  filed  with  the  proceedings,,  and  the 
other  to  be  delivered  to  the  official  assignee.  Reg. 
Gen.  March  28, 1832,  1  Deac  &  Chit  xxxii.  f. 

Where,  in  consequence  of  the  death,  sickness, 
or  unavoidable  absence  of  the  chief  registrar,  or 
for  any  other  sufficient  cause,  it  may  be  expe- 
dient to  appoint  some  other  person  to  sign  drafts, 
or  to  do  any  other  act  by  the  rule  required  from  the 
chief  registrar,  any  one  of  the  judges  of  the  court 
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may,  by  order  under  hie  hand,  to  be  executed  in 
duplicate,  name  and  appoint  one  of  the  deputy 
registrars  to  act  for  the  chief  registrar  in  that  be- 
half, one  part  of  which  order  shall  be  left  by  the 
deputy  registrar  named  in  such  order  at  the  conk 
of  England,  who  shall  at  the  same  time  sign  his 
name  in  the  firm  book  kept  at  the  Bank  for  such 
purpose,  and  the  other  part  of  such  order  shall 
be  filed  with  the  proceedings  in  that  bankruptcy ; 
and  thereupon  all  drafts  for  that  dividend,  signed 
by  such  deputy  registrar,  shall  be  payable  and 
paid,  aa  if  the  same  had  been  signed  by  the  chief 
registrar  named  in  the  certificate  of  the  said  ac- 
countant-general. Reg.  Gen.  March  28, 1832, 1 
Deac  &  Chit  xxxii.  f. 

All  sums  of  money  which  are  by  law  payable 
out  of  any  bankrupt's  estate  for  allowance  to 
the  bankrupt,  or  for  remuneration  to  the  official 
assignees,  or  for  the  discharge  of  the  solicitor's 
bill,  or  of  any  other  lawful  expenses  incurred 
or  payable  by  the  assignees,  shall  and  may, 
when  duly  settled  and  allowed,  be  paid  out  of 
the  monies  and  securities  so  delivered  and  paid 
into  the  Bank  of  England  as  aforesaid,  at  such 
times  and  in  such  manner  as  any  one  of  the 
judges  of  the  court  shall  by  order  under  his  hand 
direct;  provided  that  such  order  specify  the 
amount  of  such  payment,  the  purpose  to  which 
it  is  to  be  applied,  and  the  person  to  whom,  or  to 
whose  order  the  same  is  to  be  made.  And  the 
accountant-general  of  the  high  court  of  Chancery 
shall  and  may,  pursuant  to  such  orders,  pay  the 
sum  of  money  specified  therein  out  of  such  bank, 
rupt's  estate,  without  any  further  evidence  of  the 
same  being  due  and  payable,  and  without  any 
further  order  or  direction  of  the  court  Reg. 
Gen.  19  March,  1832,  Flather'e  New  Bankrupt 
Court  Act,  59. 

BiU$  and  Notes.] — Each  official  assignee  shall 
present  for  acceptance  all  unaccepted  bills  of  ex- 
change  as  soon  as  he  shall  receive  the  same,  and 
before  he  deposits  them  in  the  Bank  of  England, 
as  is  hereinafter  directed.  Reg.  Gen.  Feb.  2, 
1832, 1  Deac  &  Chit  xxxi. 

Each  official  assignee  shall  deposit  in  the  Bank 
of  England,  to  the  credit  of  the  accountant-gene- 
ral of  the  High  Court  of  Chancery,  all  bills,  notes, 
and  other  negotiable  instruments,  except  unac- 
cepted bills  of  exchange,  as  soon  as  he  shall  re- 
ceive the  same ;  and  shall  deposit,  in  like  man- 
ner, all  unaccepted  bills  of  exchange,  as  soon  as 
the  same  shall  have  been  accepted,  or  refused 
acceptance ;  and  shall,  at  the  time  of  such  de- 
*  posit,  leave  a  statement  in  writing  with  the  cashier 
of  the  Bank  of  England,  specifying  the  date  and 
contents  of  the  instruments  so  deposited,  the 
name  of  the  official  assignee  making  the  deposit, 
the  name  and  description  of  the  bankrupt  or 
bankrupts,  and  the  particular  estate  to  which  the 
same  respectively  belongs ;  and  that  such  instru- 
ments respectively  are  to  be  deposited  to  the  cre- 
dit of  the  said  accountant-general,  and  of  such 
particular  estate ;  and  shall  also  take  a  receipt 
for  the  same  from  the  cashier  of  the  Bank,  and 
carry  it  to  the  office  of  the  said  accountant-ge- 
neral, who  will  give  a  proper  voucher,  to  be  pro- 
duced when  called  for  by  the  commissioners.  Id. 


When,  and  as  soon  as  any  bill,  note,  or  other 
negotiable  instrument,  deposited  as  aforesaid  in 
the  Bank  of  England,  in  the  name  of  the  ac- 
countant-general, in  pursuance  of  the  stat  1  & 
2  Will.  4,  c  56,  or  of  any  order  of  the  Lord 
Chancellor  or  the  said  court,  shall  become  due, 
the  governor  and  company  of  the  Bank  of  Eng- 
land shall,  without  any  direction  from  the  ac- 
countant-general, deliver  all  such  bills,  notes,  or 
other  negotiable  instruments,  to  one  of  the  cash- 
iers of  the  Bank,  who  is  to  present  the  same  for 
payment,  and  receive  the  sums  of  money  doe 
thereon  respectively,  and  forthwith  to  pay  the 
sums  so  received  (if  any)  into  the  Bank  of  Eng- 
land, to  the  credit  of  the  respective  estates  to 
which  the  said  bills,  notes,  or  other  negotiable 
instruments  were  placed  at  the  time  of  deliferiof 
the  same  to  the  cashier.    Id. 

And  in  case  the  said  bills,  notes,  or  other  ne- 
gotiable instruments,  or  any  of  them,  shall  not 
be  paid,  the  said  governor  and  company  of  the 
Bank  of  England  shall  cause  such  bills,  notes, 
and  other  negotiable  instruments,  as  are  by  lew 
required  to  be  noted  and  protested,  to  be  deli- 
vered to  a  notary  for  that  purpose,  and  to  be 
noted  and  protested  accordingly ;  and  shall,  afler 
the  same  shall  have  been  so  noted  and  protested, 
as  the  case  may  be,  again  deposit  the  same  n 
the  Bank  of  England,  to  the  credit  of  the  said 
accountant-general,  and  to  the  credit  of  the  re- 
spective estates  to  which  the  same  were  placed 
at  the  time  of  delivering  the  same  to  the  cashier. 

And  the  said  governor  and  company  shall  de- 
bit  the  account  of  each  estate  with  such  sums  of 
money  as-  shall  be  paid  by  them  for  tho  expens* 
of  noting  and  protesting  such  bills,  note,*JJ 
other  negotiable  instruments  respectively  as  shall 
have  been  placed  to  the  credit  of  such  estate. 
Id. 

And  the  said  governor  and  company  of  the 
Bank  of  England  are  forthwith,  after  every  m* 
receipt  of  money  or  deposit  of  any  note,  bill,* 
other  negotiable  security,  to  certify  to  the  ac- 
countant-general the  sum  of  money  received  i« 
any)  on  each  such  bill,  note,  or  any  such  nego- 
tiable security,  and  placed  to  the  credit  of  eaea 
such  estate  as  aforesaid,  or  that  such  bfllp^1 
or  other  negotiable  instrument  has  been  d«a» 
noured,  and  been  again  deposited  to  the  credit  of 
such  estate,  as  the  case  may  be,  and  t^es* 
with  which  each  such  estate  has  been  debited  * 
aforesaid.    Id. 

Where  any  exchequer  bill  or  bills  deposited  ■ 
the  Bank  of  England,  to  the  credit  of  the  ac- 
countant-general of  the  high  court  of  Ckaneerj, 
and  of  the  estate  of  any  bankrupt,  owl*"** 
the  statute  1  &  2  WilL  4,  c.  56,  or  to  any  org 
of  the  court,  shall  be  in  the  course  rf  WE* 
the  governor  and  company  of  the  Bank  of  &f| 
land  shall  and  may,  without  any  direction  *•* 
the  accountant-general,  cause  ail  such  h"*»jj 
in  course  of  payment,  to  be  delivered  to,flB*  * 
the  cashiers  of  the  Bank,  who  is  to  reeerfs  v 
interest  due  thereon,  and  exchange  Che— ^*^ 
new  bills,  in  case  such  new  bills  are  **■* . 
otherwise  to  receive  the  principal  money  asd  *> 
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terest  due  on  such  of  the  said  bilk  00  in  courte 
of  payment  as  cannot  be  exchanged,  and  pay  the 
■aid  interest,  or  principal  and  interest,  (as  the 
case  may  be),  into  the  Bank  of  England,  and  de- 
posit all  such  new  bills  in  the  Bank,  to  be  there 
placed  to  the  credit  of  the  accountant-general, 
and  of  the  same  bankrupt's  estate  to  which  the 
former  bills  were,  at  the  several  times  of  deliv- 
ering the  same  to  the  cashiers,  for  the  purpose 
aforesaid  placed ;  and  the  said  governor  and  com- 
pany of  the  Bank  of  England  are  forthwith,  after 
every  such  exchange  and  receipt  of  interest,  or 
0/  principal  and  interest,  to  certify  to  the  said  ac- 
countant-general, without  any  direction  from  him 
for  that  purpose,  the  number,  dates,  and  sums  of 
the  new  bills  taken  in  exchange,  and  the  amount 
of  the  interest,  or  principal  and  interest,  (as  the 
case  may  be),  received  on  each  bill,  or  set  of 
bills,  placed  to  the  same  account.  Reg.  Gen. 
March  28, 1832, 1  Deac  &  Chit  xxxii.  g. 

As  often  as  any  bill,  note,  or  other  negotiable 
instrument,  that  shall  have  come  to  the  hands 
of  any  official  assignee,  shall  be  dishonoured, 
such  official  assignee  shall  forthwith  give  such 
notice  thereof  as  is  by  law  required  from  the 
holder  of  such  bill,  note,  or  other  negotiable  se- 
curity respectively.  Reg.  Gen,  Feb.  15, 1832, 1 
Deac  &  Chit  xxxii.  a. 


An  assignee  permanently  resident  in  Scotland 
was  removed.    Ex  parte  Urey,  13  Ves.  jun.  274. 

One  of  two  assignees  having  quitted  the  coun- 
try, a  petition  was  presented  by  the  remaining 
assignee,  that  the  bargain  and  sale  to  the  two  as- 
signees might  be  vacated,  and  that  a  choice  should 
be  mode  of  a  new  assignee  in  the  stead  of  the  one 
abroad,  and  that  a  new  bargain  and  sale  might  be 
executed  to  the  petitioner  and  the  new  assignee ; 
and  that  service  of  the  petition  at  the  last  place 
of  residence  of  the  assignee  abroad  might  be 
.deemed  good  service.  On  production  of  an  affi- 
davit of  service  of  the  petition,  an  order  was  made 
according  to  the  prayer  of  the  same.  Ex  parte 
Bonbonous,  3  Madd.  23. 


(c)  Remuneration. 

By  1  &  9  Will  4,  c  56,  s.  57,  the  remunera- 
tion to  the  official  assignee  it  in  the  discretion  of 
the  commissioners. 

It  is  recommended  to  the  commissioners  to  al- 
low the  official  assignees  1  per  cent  on  the  mo- 
nies they  respectively  receive,  and  1 J  per  cent 
more  on  the  monies  actually  to  be  divided,  sub- 
ject nevertheless  to  be  increased  or  diminished, 
in  any  case,  under  special  circumstances,  to  be 
referred  to  the  court  of  Review.  Reg.  Gen.  H. 
T.  2  WE  4, 1  Deac.  &  Chit  xxviii. 

Official  assignees  are  not,  as  a  matter  of  course, 
entitled  to  poundage  upon  all  monies  passing 
through  their  hands.  Ex  parte  Ellis,  1  Mont 
&  Bligh,  116;  1  Deac.  &  Chit  209. 

2.  Choice  of  Creditors'  Assignees, 

(a)  Who  may  be. 

I  f  a  trader  commit  an  act  of  bankruptcy,  by  as- 
signing all  his  stock  in  trade  to  one  who  is  a  party 
to  the  deed  of  assignment,  the  latter  may  never- 
theless act  as  an  assignee  under  a  commission 
sued  out  by  a  third  person  upon  such  act  Jack- 
eon  v.  hvin,  2  Camp.  49 — Ellenborough.  And  see 
Tappenden  v.  Burgess,  4  East,  330 ;  1  Smith,  33. 

A  bankrupt,  whether  certificated  or  not,  can- 
not be  an  assignee  under  his  own  commission. 
Ex  parte  Jackson,  2  Rose,  221 ;  Coop.CC.  286. 

The  court  will  not  permit  the  solicitor  to  the 
commission,  nor  his  partner,  to  be  assignee.  Ex 
parte  Rice,  1  Mont  259 :  &  P.  Ex  parte  Bad- 
cock,  1  Mont  &.  Mac  231. 

A  banker  receiving  the  money  under  a  bank- 
ruptcy ought  not  to  be  an  assignee.  Ex  parte 
Jjscey,  6  Ves.  jun.  625. 


(jb)  When  and  how  Choice  made. 

Requisite  Proof] — By  6  Geo.  4,  c  16,  s.  61, 
all  creditors  who  have  proved  debts  under  the  com- 
mission to  the  amount  of  10L  and  upwards,  are 
entitled  to  vote. 

The  election  of  assignees  must  be  made  by 
those  creditors,  however  few,  who  are  in  a  condi- 
tion to  vote,  although  those  not  in  condition  might 
have  made  a  different  choice.  Ex  parte  Butter- 
fell,  1  Rose,  192. 

Semble,  that  a  creditor  who  has  proved  is  en- 
titled to  vote  in  the  choice  of  assignees,  if  he  ap- 
ply before  the  commissioner  has  signed  the  da* 
claration  of  appointment,  although  the  commis- 
sioner had  previously  declared  the  choice  com- 
plete. Ex  parte  Nash,  1  Deac.  &  Chit  445;  1 
Mont  501. 

Semble,  also,  that  the  appointment  is  not  com- 
plete till  the  declaration  of  appointment  is  signed 
by  the  commissioner.    Id. 

Thedeposition  of  the  petitioning  creditor,  at  the 
opening  of  the  commission,  is  not  a  proof  toentitle 
him  to  vote.    Ex  parte  Rawstm,  2  Glyn  &  J.  353. 

Where  an  order  of  court  is  necessary  to  enable 
a  party  to  prove,  he  cannot  vote  or  sign  certifi- 
cate ;  for  instance,  trustees,  executors,  &c.  Ex 
parte  WyaU,  2  Deac.  <fc  Chit  211. 

Quere,  whether  a  creditor,  on  a  voluntary  bond, 
is  entitled  to  vote  in  the  choice  of  assignees? 
Ex  parte  Venables,  1  Mont  &  Bligh,  494. 

If  assignees  ate  elected  by  the  vote  of  the  peti- 
tioning creditor  before  he  has  proved,  the  choice 
may  be  vacated,  although  the  petition  be  pre- 
sented six  months  after  the  election.  Ex  parte 
Danby,  1  Mont  67. 

Where  the  commissioners  bad  improperly  re- 
jected the  petitioner's  proof  to  a  very  large  amount, 
whereby  two  creditors,  for  comparatively  trifling 
sums,  were  enabled  to  choose  the  assignees,  a 
new  choice  was  directed,  the  petitioner  indemni- 
fying the  estate  against  all  the  costs.  Ex  parte 
Edwards,  Buck,  411. 

Though  a  case  appear  in  which  the  court  would, 
upon  an  immediate  application,  vacate  the  choice 
on  account  of  an  improper  rejection,  yet  it  will 
not  interfere  where  there  is  delay  in  making  the 
application.    Ex  parte  Scholey,  1  Glyn  &  J.  2. 

It  is  not  a  ground  for  the  removal  of  assignees, 
-  that  the  commissioners  have  improperly  rejected 


?T» 


Assignees. 


[BANKRUPT] 


Assignees* 


the  proof  of  a  debt  that  would  hare  tuned  the 
choice,  unless  the  rejection  was  fraudulent.  Ex 
parte  Durent,  Buck,  201. 


Other  Matters.]— By  1  &  2  WilL  4,  c  58,  s. 
20,  the  choice  is  to  be  made  on  the  first  of  the 
two  meetings. 

By  6  Geo.  4,  c  16,  s.  61,  the  assignees  were  to 
be  chosen  at  the  second  meeting,  or  any  adjourn- 
ment thereof. 

Persons  authorized  by  letter  of  attorney  from 
creditors  entitled  to  vote,  upon  proof  of  the  execu- 
tion thereof,  either  by  affidavit  or  by  oath,  may 
vote.    Id. 

The  choice  is  to  be  made  by  the  major  part  in 
value  of  the  creditors  entitled  to  vote.    Id. 

Where  the  assignee  was  chosen  before  one 
commissioner  only,  and  the  assignment  was  exe- 
cuted to  him  by  three  commissioners,  a  new 
choice  was  directed.  Ex  parte  Moore,  1  Glyn  & 
J.  190. 

Commissioners  have  power  to  adjourn  a  meet- 
ing for  the  choice  of  assignees.  Ex  parte  Gar- 
land, 1  Madd.  318;  2  Rose,  361. 

Although  all  the  creditors  present  concur  in 
an  election.    Id, 

Where  the  major  part  in  value  of  the  creditors 
had  been  accidentally,  and  without  default  on 
their  parts,  excluded  from  voting,  a  new  choice 
was  directed  to  be  made.  Ex  parte  Deehapeau- 
rouge,  1  Mont  &  Mac.  174.  But  see  S,  Jr.  con- 
tra, Ex  parte  Surtees,  12  Ves.  jun.  10. 

Commissioners  were  ordered  forthwith  to  exe- 
cute the  assignment  to  the  petitioners,  who  had 
been  elected  assignees  by  the  major  part  in  value 
of  the  creditors  who  had  proved  and  voted,  where 
the  meeting  had  been  adjourned  by  the  commis- 
sioners, for  the  purpose  of  investigating  a  claim 
not  sufficient  to  turn  the  choice.  Ex  parte  Wool- 
ley,  1  Glyn  &  J.  366. 

Where,  through  the  error  of  the  commission- 
ers, the  great  body  of  the  creditors  were  prevent- 
ed from  proving  their  debts,  and  voting  in  the 
choice  of  assignees,  a  new  choice  was  directed. 
Ex  parte  Hawkins,  Buck,  520. 

Creditors  having,  subsequent  to  the  appoint- 
ment, signed  resolutions  authorizing  the  assig- 
nees to  do  certain  acts,  as  assignees,  which  they 
could  not  have  performed  without  such  authority, 
and  to  act  generally  as  assignees,  are  debarred 
from  questioning  the  validity  of  the  appointment 
at  a  subsequent  period,  upon  grounds  of  which 
they  were  aware  at  the  time  of  signature.  Ex 
parte  Nash,  1  Deac  &  Chit  445;  1  Mont  501. 

A  person  appointed  by  the  court  to  prove  and 
receive  dividends  cannot  vote  in  the  choice  of  as- 
signees.   Ex  parte  Shaw,  1  Glyn  &  J.  127. 

One  partner  is  allowed  to  act  for  another  in 
executing  powers  of  attorney  for  voting  in  the 
choice  ofassignees,&c  Ex  parte  Mitchell,14Yea. 
jun.  597. 

On  an  application  tending  to  enforce  a  party 
to  take  the  office  of  assignee  upon  him  against 
his  wish,  he  must  be  served  with  notice  of  it 
Ex  parte  Green,  1  Deac  &  Chit  487. 


(c)  Certificate  of  Choice. 

By  1  &  2  WilL 4,  c  56,  s.  29,  a  certificate  of 
the  appointment  of  assignees,  purporting  to  be 
under  the  seal  of  the  court,  shell  be  received  as 
evidence  of  the  appointment  in  all  courts  end 
places  whatsoever,  without  further  proof. 

The  appointment  of  any  assignee  or  assignees 
shall  be  under  the  hand  of  the  commissioner,  and 
shall  remain  of  record  in  the  court  of  Bankruptcy; 
and  certificates  of  such  appointment,  under  the 
seal  of  the  court,  shall  be  delivered  to  such  assig- 
nee by  the  registrar,  upon  application  for  the 
same.  Reg,  Gen.  H.  T.  2  WilL  4, 1  Deac  & 
Chit  xxvi. 

Where  any  certificate  of  the  appointmentof  an 
assignee  or  assignees,  hereafter  to  be  made  in 
any  bankruptcy  prosecuted  elsewhere,  shall  be 
brought  to  the  registrar  of  the  court  to  be  sealed 
pursuant  to  the  act  1  &  2  Will.  4,  c  56,  there 
shall  be  produced  to  him  duplicate  original  cer- 
tificates, written  in  the  form  thereinafter  men- 
tioned, with  an  affidavit  of  an  attesting  witness 
to  the  signatures  to  both ;  and  that  one  of  such 
duplicates,  together  with  the  affidavit,  shall  be 
left  with  the  registrar,  to  be  filed  of  record ;  and 
the  other,  when  so  sealed,  shall  be  returned  to 
the  party  producing  the  same.  Reg.  Gen.  27 
March,  1832, 1  Deac  &  Chit  xxxii.  c 

Every  such  certificate  shall  (mutatis  mutandis) 
be  drawn  according  to  the  form  there  set  oat 
Reg.  Gen,  27  March,  1832, 1  Deac  &  Chit  xxxttc 

All  such  duplicates  shall  be  signed  as  often  as 
circumstances  will  permit,  at  the  meeting  when 
such  assignees  are  appointed;  and  no  charge 
shall  be  allowed  to  any  commissioner  for  or  m 
respect  of  any  such  certificate ;  nor  shall  the  re- 
gistrar make  any  charge  for  or  in  respect  of  the 
sealing  thereof,  except  the  charge  allowed  by  the 
said  act,  and  for  filing  affidavits  and  other  docn- 
menta.  Reg.  Gen,  27  March,  1832, 1  Deac  4c, 
Chit  xxxii.  c. 

By  1  &  2  WilL  4,  c  56,  s.  27,  the  certificate  sf 
appointment  must  be  registered,  where  the  convey- 
ance of  the  property  toould  require  registrmtiem, 

This  section  does  not  require  the  certificate  of 
the  appointment  to  be  registered,  in  order  to  pro- 
tect them  against  subsequent  purchaser*  of  the 
bankrupt's  freehold  property  without  notice,  un- 
less the  property  is  situate  m  a  register 
Ex  parte ,1  Deac  &Chit  349. 


(<Z)  Jurisdiction  to  controL 

By  6  Gee  4,  c  16,  s.  61,  the 
have  power  to  reject  any  person  chosen  em  assig- 
nee who  shall  appear  to  them  unfit ;  end, 
such  rejection,  a  new  choice  is  to  be  made* 

The  rejection  by  commissioners  of  an  _ 
as  unfit  under  that  section  is  not  final;  an  appeal 
lies  against  the  decision.  Ex  parte  Comity,  1 
Mont  &  Mac  197. 

There  is  jurisdiction  to  control  the  choice  of 
assignees  having  an  interest  adverse  to  the  gene- 
ral creditors,  if  the  question  can  be  fairly  tries! 
without  removal,  by  appointing  a  person  to  act  as 
an  assignee  under  the  name  of  agent  or  inspeetsr. 
Ex  parte  MM*,  3  Ves.  &  B.  139 ;  9  Rose,  m% 
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An  application  that  a  trustee  or  inspector  may 
be  appointed  to  protect  the  interests  of  a  class  of 
creditors,  is  premature  until  the  choice  of  assig- 
~  r.38. 


Ex  parte  Simpson,  2  Rose,  337 ;  1  Mer 

An  inspector  was  appointed  for  the  separate 
estate,  where  the  joint  creditors  had  no  interest 
in  h.    Ex  parte  Batten,  1  Glyn  &  J.  269. 

A  solvent  partner  was  appointed  receiver, 
without  salary,  of  the  partnership  property,  etc 
Exparte  Steield,  1  Glyn  ec  J.  303. 

Adverse  interest  by  an  elector  is  not  a  reason 
for  a  rejection  of  the  elected;  adverse  interest  in 
the  elected  may  amount  to  unfitness  Ex  parte 
Candy,  1  Mont  &  Mac  19a 

Where,  upon  a  joint  choice  of  three  persons  as 
assignees,  the  court  rejects  the  nomination  of  one 
of  them,  it  will  set  aside  the  choice  altogether,  as 
it  cannot  collect  from  the  nomination  of  three 
persons  jointly,  an  intention  to  intrust  the  ad- 
ministration to  two  of  the  three  if  one  be  reject- 
ed.    Ex  parte  Shaw,  1  Glyn  &  J.  127. 

There  is  no  jurisdiction  in  bankruptcy  to  re- 
ject a  debt,  on  the  ground  that  it  must  command 
the  choice  of  assignees,  and  the  creditor  has  an 
adverse  interest  to  the  general  creditors  by  pro- 
perty and  security  obtained  immediately  before 
the  bankruptcy ;  but  an  unjust  use  of  his  legal 
right  by  choosing  himself  will  be  controlled  by 
the  Lord  Chancellor,  either  by  removing  him,  if 
the  election  ia  recent,  and  nothing  done  under  it, 
or  otherwise  by  some  arrangement,  as  in  this  in- 
stance, from  the  great  amount  of  the  debt,  ap- 
pointing another  assignee  to  act  solely  in  the  in- 
vestigation and  decision  of  the  disputed  claim. 
Ex  parte  De  Taetet,  1  Yes.  &  B.  281;  1  Rose, 
324.  

(e)  Where  joint  and  separate  Rate. 

Hie  choice  of  assignees  is  with  the  creditors 
entitled  to  prove  under  the  act  of  parliament,  ex- 
cluding persons  who  could  not  be  admitted  with- 
out an  order, — as  separate  creditors  under  a  joint 
commission,  now  admitted  under  the  general  or- 
der, (8  March,  1794).  Ex  parte  Parr,  18  Yes. 
jon.  70;  1  Rose,  76. 

Without  such  order,  separate  creditors  are  not 
entitled  to  vote  under  a  joint  commission.  Ex 
parte  Haynee,  1  Rose,  321 ;  Ex  parte  Jepeon,  19 
Ves.  jun.  225. 

A  new  choice  on  that  ground  directed,  though 
the  Lord  Chancellor  would  not  interfere  if  a  cre- 
ditor had  been  excluded  by  mistake,  and  not  for 
the  purpose  of  preventing  his  voting.    Id. 

Section  68  of  6  Geo.  4,  c  16,  by  which  joint  cre- 
ditors may  prove  under  separate  commissions  to 
vote,  appties  only  to  partnerships  subsisting  at 
the  time  of  the  bankruptcy.  Ex  parte  Mime, 
lMont21& 

Joint  creditors  cannot  vote  or  interfere  in  the 
choice  of  assignees  under  a  separate  commission. 
ExpetrUAle9ck,n\ee.jim.GQS:8.P.ExparU 
Longman,  18  Yes.  jun.  71. 

If  there  is  only  one  separate  creditor,  an 
arrangement  will  be  made  for  the  joint  creditors 
tar  order.    Em  parte  Parr,  18  Yes.  jun.  70;  1 


Unless  they  pay  the  separate  creditors  20s.  in 
the  pound.    Ex  parte  Hubbard,  13  Yes.  jun.  424. 

The  right  of  joint  creditors  under  a  separate 
commission  to  an  account,  and  application  of 
joint  effects,  is  limited  as  to  the  separate  estate  to 
the  surplus,  and  does  not  extend  to  voting  in  the 
choice  of  assignees.  Ex  parte  Wilson,  18  Yes. 
jun.  442. 

Though  joint  creditors  have  no  right  to  vote 
under  a  separate  commission,  yet  the  court  will 
in  some  cases  appoint  persons  in  the  nature  of 
assignees  to  take  care  of  the  interest  of  the  joint 
creditors,  and  to  use  the  name  of  the  assignees 
upon  indemnifying  them.  Ex  parte  Baearraw, 
1  Rose,  266:  &  P.  Ex  parte  Mil*,  3  Ves.  &  B. 
139;  2  Rose,  68. 

The  choice  under  a  separate  commission  was 
not  disturbed  upon  the  ground  that  the  assignees 
had  been  elected  by  joint  creditors,  who  had  been 
admitted  upon  the  proceedings  as  separate  credi- 
tors. Secus,  if  they  had  been  admitted  and 
voted  as  joint  creditors.  Ex  parte  Jeffery,  1 
Rose,  315. 

Joint  creditors  were  not  allowed  to  vote  in  the 
choice  of  assignees  under  a  separate  commission, 
although  the  petitioning  creditor,  whose  debt 
would  have  carried  the  choice,  consented.  Ex 
parte  Simpson,  2  Rose,  337;  1  Mer.  38. 

But,  in  another  case,  an  order  was  made  for 
joint  creditors  to  vote  under  a  separate  commis- 
sion, where  the  petitioning  creditor,  who  was  a 
joint  creditor,  and  whose  debt  overbalanced  the 
separate  debts,  consented.  Ex  parte  Taylor,  18 
Yes.  jun.  284;  2  Rose,  442. 

So,  where  the  petitioning  creditor,  who  was  a 
joint  creditor,  consented,  and  the  only  separate 
debt  was  under  102.  Ex  parte  Jones,  18  Yes. 
283. 

A  joint  creditor,  beinp  the  petitioning  creditor 
under  a  separate  commission,  is  entitled  to  prove 
and  vote  with  the  separate  creditors,  not  being 
within  the  rule  excluding  the  other  joint  credi- 
tors.    Ex  parte  Hall,  9  Ves.  jon.  349. 

3.  Removal  of  Assignee*. 
(a)  For  what  Came. 

It  is  a  general  rule,  that  an  assignee  having 
adverse  interests  will  be  removed,  or  an  arrange- 
ment made  by  the  appointment  of  some  other 
creditor  for  the  investigation  of  his  claims.  Ex 
parte  De  Tnstet,  1  Rose,  324;  1  Yes.  &  B.  281. 
And  see  Ex  parte  Surteee,  12  Yes.  jun.  10. 

The  court  has  jurisdiction  to  remove  the  per- 
sons nominated  by  the  creditors  as  assignees 
before  the  execution  of  the  assignment  Ex  parte 
Shaw,  1  Glyn  &  J.  127. 

Assignees  were  removed  on  the  ground  that 
one  of  them  had  purchased  the  bankrupt's  estate, 
under  the  commission,  for  himself  A  re-sale 
was  directed,  and  the  purchaser  to  account  for  a 

E refit  gained  by  him  upon  a  re-sale  of  part;  but 
e  was  discharged  from  the  purchase  only  con- 
ditionally, in  case  the  re-sale  should  produce 
more.    Export*  Reynolds,  5  Yes.  jun.  707. 

Tm  the  debt  is  set  aside,  the  court  will  not  re- 
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move  a  creditor  from  his  office  as  assignee  upon 
suspicion  of  its  unfairness.  Ex  parte  MUls,  2 
Rose,  68;  3  Ves.  &SB.  139. 

An  assignee  was  discharged  from  being  such 
on  his  own  petition,  but  on  terms.  Ex  parte 
Thorley,  3  Madd.  273;  Buck,  231,  465. 

Semble,  that  where  one  assignee  had  obtained 
an  order  to  discharge  himself  from  the  office 
(which  was  not  drawn  up),  but  the  commissioners 
had,  by  their  memorandums,  virtually  recognised 
such  discharge  by  excluding  his  name  from 
them,  he  cannot  be  made  liable  by  any  subse- 
quent memorandums.  Ex  parte  Learmouth,  1 
Deac.  &  Chit  491. 

(b)  Proceedings. 

By  1  &2WHL  4,  c  56,  s.  36,  the  court  of  Re- 
view has  power  to  remove  any  assignee ;  and  the 
order  of  that  court  thereupon  is  final  and  conclu- 
sive^ and  not  subject  to  review  by  the  Chancellor 
or  otherwise. 

The  court  of  Review  has  power  to  remove  an 
official  assignee  as  well  as  any  other  assignee. 
Ex  parte  Ellis,  1  Deac.  &  Chit  209;  1  Mont  & 
Bligh,  106. 

By  6  Geo,  4.  c  16,8.  64,  the  Chancellor  might, 
on  petition,  vacate,  except  as  against  purchasers, 
the  bargain  and  sale  or  assignment,  and  direct 
the  commissioners  to  execute  new  ones  to  new  as- 
signees. 

Assignees  removed,  and  the  assignment  and 
bargain  and  sale  vacated,  except  as  to  purchasers. 
Ex  parte  Lemon,  13  Yes.  jun.  271.  And  see  Ex 
parte  Bainbridge,  6  Yes.  jun.  451. 

On  an  application  to  remove  one  of  several  as- 
signees, the  proper  course  is  to  petition  for  a  new 
choice.    Ex  parte  Steel,  1  Deac  &  Chit  489. 

An  assignee  removed  for  the  benefit  of  the 
estate,  is  entitled  to  his  costs  out  of  any  fund  in 
hand,  before  it  is  transferred  to  the  new  assignees. 
Ex  parte  James,  1  Mont  &  Bligh,  262;  1  Deac 
&  Chit.  272. 

Where  an  assignee,  on  being  chosen,  accepts 
the  office,  he  can  only  retire  on  payment  of  the 
costs  occasioned  by  his  removal.  Ex  parte  Watts, 
1  Deac  &  Chit  322. 

Where  there  is  only  one  assignee  surviving, 
and  he,  from  his  advanced  age  (72),  is  desirous  of 
being  removed  from  the  office,  the  proper  course 
is  to  procure  a  new  choice  in  the  room  of  those 
who  are  dead,  and  then  to  apply  that  he  may  be 
removed.  Ex  parte  Rapp,  1  Deac.  &  Chit  461 : 
S.  C.  nom.  Ex  parte  Rupp,  1  Mont&  Bligh,  261. 


4.  Appointment  of  new  Assignees. 

By  1  &  2  Will.  4,  c  56,  s.  25,  in  case  of  the 
death  or  removal  of  assignees,  and  of  new  as- 
signees being  duly  appointed,  the  estate  shall  vest 
in  them  by  virtue  of  the  appointment,  either  alone, 
or  jointly  with  the  existing  assignees. 

Upon  the  removal  of  an  assignee,  and  the  ap- 
pointment of  a  new  assignee,  the  estate,  by  sec- 
tion 25  of  the  statute  1  £  2  WilL  4,  vests  in  the 
new  assignee  by  operation  of  law;  and  there  is  no 


need  of  an  assignment  Ex  parte  Falur,  1  Moot 
&  Bligh,  262:  1  Deac.  &,  Chit  32. 

The  court  has  not  jurisdiction  in  bankruptcy 
to  declare  the  infant  heir  of  an  assignee  a  tarns* 
tee  of  the  bankrupt's  estate.  Ex  parte  JKrls, 
Buck,  7a 

The  infant  heir  of  a  messenger,  to  whom,  in 
bankruptcy,  a  provisional  assignment  had  been 
made,  and  who  died  before  the  choice  of  tsng* 
nees: — Held,  to  be  within  the  statute  of  Anne. 
Ex  parte  Carter,  5  Madd.  81. 

The  retiring  assignee  must  permit  his  nuns  to 
be  used  in  any  legal  proceedings  already  com- 
menced, he  being  indemnified  by  the  new  assig- 
nee. The  indemnity  to  be  settled  by  the  Master. 
In  re  Roberts,  Buck,  465. 

A  new  assignee  of  a  bankrupt  may  sue  in  debt 
upon  a  judgment  recovered  by  a  former  assignee, 
displaced  by  the  Lord  Chancellor ;  which  judg- 
ment was  "for  damages  sustained,  for  injuries 
committed  as  well  by  the  defendant  against  the 
bankrupt  before  his  bankruptcy,  as  also  against 
the  assignee,  as  such,  after  the  bankruptcy ;"  for 
such  recovery  will  be  presumed  to  have  been  for 
injuries  done  to  the  bankrupt's  estate  and  effect*; 
and  the  plaintiff  may  declare  in  a  general  form, 
as  haying  been  duly  constituted  and  appointed 
assignee,  <fcc  De  Uosson  ▼.  Vaughan,  (m  errtr), 
10  East,  61. 

If  an  assignee  be  removed,  and  assign  his  in- 
terest to  the  other  assignees,  they  may  maintain 
an  action  for  money  had  and  received  against 
him,  to  recover  money  received  by  him  as  steb 
assignee.  Smith  v.  Jameson,  5  T.  K.  601 ;  P«h*» 
213.    And  see  Wray  v.  Barwis,  Peake,  68. 

Where,  on  a  petition  to  the  Vice^bsiiceBor 
for  a  change  of  assignees,  an  order  was  obtained 
under  the  statute  5  Geo.  2,  c  30,  s.  31,  directing 
that  a  new  assignment  should  be  executed  to  the 
plaintiff,  in  which  the  two  former  assignees  shonid 
join,  and  one  of  such  assignees  absconded,  and 
the  assignment  was  executed  to  the  plaintiff  by 
the  other  alone :— Held,  that  the  plaintiff  could 
not  maintain  an  action  of  assumpsit  for  goods 
sold  and  delivered  in  his  character  of  assignee,* 
an  application  should  have  been  previously  made 
to  the  Vice-Chancellor,  stating  the  ™*"**W 
nonjoinder  of  the  assignee  who  had  absconded. 
AldrUt  v.  Kittridge,  6  Moore,  569 ;  1  Bing .355. 

Where  the  declaration  so  stated  that  the  de- 
fendant was  indebted ;  and  it  was  proved  thattte 
goods  had  in  fact  been  sold  by  the  bankrupt  vHn 
the  concurrence  of  a  former  assignee,  whose  ap- 
pointment had  been  vacated  by  the  Lord  Chan- 
cellor, and  the  plaintiff  was  appointed  in  hsi 
stead : — Held,  that  this  was  no  variance.  JJsVa? 
v*  Kittridge,  8  Moore,  372. 

Where  the  assignee  of  a  bankrupt  is  removed* 
and  a  new  one  appointed,  quere,  whether  a  party 
having  money  in  his  hands  which  he  received  oa 
account  of  the  bankrupt's  estate,  in  the  character 
of  agent  to  the  late  assignee,  be  liable  in  assump- 
sit for  money  had  and  received  to  the  use  of  the 
newly  appointed  one  ?  Stead  v.  Thornton,  3  & 
&  Add.  357  (n). 

But  the  former  assignee  having  been 
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when  the  money  was  received : — Held,  that  such 
receiver  was  liable  at  all  events;  for  he  could  not 
be  the  agent  of  an  insane  person,  and,  therefore, 
held  the  property  as  a  mere  stranger.    Id. 

In  one  case,  the  assignment  and  bargain  and 
sale  were  vacated  under  the  circumstances,  with- 
out directing  a  new  choice  of  assignees.  Ex 
parte  Kersley,  Buck,  477. 

Upon  a  new  choice  of  assignees,  there  is  no 
necessity  to  vacate  the  assignment  Ex  parte 
Forster,  1  Mont  &  Bligh,  87. 

Where  one  of  three  assignees  declines  to  act, 
the  two  acting  assignees  should  join  in  the  peti- 
tion for  a  now  choice.  Ex  parte  Harris,  2  Deac. 
&  Chit  4 

A  retiring  assignee  must  pay  the  costs  of  the 
meeting  for  a  new  choice,  and  the  costs  of  his 
application  to  retire.  If  the  new  assignee  do  not 
continue  any  legal  proceedings  already  com- 
menced, the  retiring  assignee  must  pay  the  costs 
incurred  by  them,  unless  the  master  report  that 
such  costs  were  properly  incurred.  In  re  Roberts, 
Buck,  465. 

An  assignee  who  retires  must  give  security,  to 
be  approved  of  by  the  master,  to  protect  the  estate 
against  any  costs  that  may  arise  in  any  action  at 
law  or  suit  in  equity,  occasioned  by  his  retiring. 
Ex  parte  Thorley,  Buck,  231;  3  Madd.  273. 

By  6  Geo.  4,  c  16,  s.  67,  whenever  an  assignee 
shall  die,  or  a  new  auignee  be  appointed,  no  ac- 
tion or  ouil  shall  be  thereby  abated;  but  the  court, 
upon  a  suggestion  of  such  death  or  removal,  may 
allow  the  name  of  the  surviving  or  new  auignee 
to  be  substituted. 

^  The  plaintiff  assignee  of  a  bankrupt  having 
died,  and  another  assignee  having  been  appointed 
in  his  stead,  the  rule  to  enter  a  suggestion  of  such 
Act  on  the  record,  in  pursuance  of  the  statute, 
in  absolute  is  the  first  instance.  Wcstall  v. 
Stmrges,  4  M.  &  P.  217. 

A  second  assignee,  who  continues,  by  sugges- 
tion on  the  record,  a  suit  commenced  by  his  pre- 
decessor, may  recover  a  penalty  as  well  as  his 
predecessor.  Bates  v.  Sturges,  7  Bing.  585;  5 
M.  &  P.  568. 


5.  Rights  and  Authority  of  Assignees, 

(a)  To  repay  their  Expenses. 

"By  6  Geo.  4,  c  16,  s.  106,  the  commissioners 
were  to  audit  the  accounts  within  six  months,  and 
not  earlier  than  four  months,  after  the  last  ex- 
amination, allowing  the  assignees  to  retain  all 
money  expended  in  suing  out  and  prosecuting 
the  commission,  and  all  other  just  allowances. 

An  assignee  sustaining  a  litigated  commis- 
sion is  entitled  to  his  costs  out  of  the  estate,  as 
between  attorney  and  client  Ex  parte  Bryant, 
2  Rose,  1 :  8.  C.  not  &  P.  1  Yes.  &  B.  211,506. 

Assignees  are  not  entitled  to  travelling  ex- 
penses.   Ex  parte  Elsee,  1  Mont  1. 

Assignees,  being  accountants,  cannot  charge 
the  estate  for  business  done  as  accountants.  Ex 
parte  Bead,  1  Glyn  &  J.  77. 

Hie  provisional  assignee  was  entitled  to  his 


costs  from  the  mortgagee,  in  a  suit  for  foreclosure 
by  the  mortgagee,  who  was  allowed  to  add  them  • 
to  the  principal  and  interest  due  to  him  on  the 
mortgage,    reahe  v.  Gibbon,  1  Tarn.  505. 

Assignees  were  made  to  pay  the  costs  of  a  trial 
of  an  issue  directed  to  try  the  validity  of  the  com- 
mission, they  being  the  plaintiffs,  and  the  bank- 
rupt the  defendant ;  but  they  were  not  made  to 
pay  the  costs  of  the  petition  to  supersede  the 
commission.    Ex  parte  Edwards,  Buck,  232. 

A  messenger  sues  the  assignees  for  his  costs 
and  expenses,  and  obtains  a  judgment  against 
them ;  and  one  of  them  pays  the  debt  and  costs 
under  the  judgment:  he  has  a  right  of  action  for 
contribution  against  his  co-assignee,  and  is  not 
bound  to  shew  that  any  funds  came  into  his 
hands  from  the  bankrupt's  estate.  Hurt  v.  Biggs, 
Holt,  245— Gibbs. 

Contribution  is  enforced  among  assignees,  to 
reimburse  a  payment  of  one  under  an  order,  for 
a  loss  occasioned  by  their  joint  act ;  and  the  ob- 
jection, that  the  defendants  acted  only  for  con- 
formity upon  the  representation  and  advice  of 
the  plaintiff,  will  not  prevail.  Lingard  v.  Brom- 
ley, 1  Ves.  &  B.  114;  2  Rose,  118. 

Extra  costs  incurred  by  assignees  in  conduct- 
ing prosecutions  for  perjury  and  conspiracy,  di- 
rected to  be  allowed  under  6  Geo.  4,  c.  16,  s.  106. 
Ex  parte  Strange,  1  Mont  &  Mac.  31. 

(6)  To  act  for  each  other. 

Where  there  are  more  assignees  than  one,  one 
of  them  may  receive  money  belonging  to  the 
estate,  and  give  a  good  discharge  for  it  Smith 
v.  Jamesons,  1  Esp.  114 — Kenyon.  t 

But  otherwise  where  the  express  dissent  of  the 
other  assignee  appears.  Bristow  v.  Eastman,  1 
Esp.  174—Kenyon. 

Semble,  that  evidence  that  a  release  executed 
by  one  assignee  only  was  done  in  the  presence 
and  with  the  concurrence  of  the  others,  is  admis- 
sible.   Williams  v.  Walsby,  4  Esp.  220— EUenb. 

But  a  general  authority  from  one  of  several  as- 
signees to  the  others  to  act  for  him,  and  use  his 
name,  is  not  sufficient  to  enable  the  others  to 
execute  such  a  release  by  deed;  there  must  be  a 
special  authority  for  that  purpose.    Id. 

Assignees  cannot  delegate  their  general  au- 
thority.   Douglas  v.  Brown,  1  Mont  93. 

Money  deposited  in  the  bank  in  the  name  of 
three  assignees,  ordered  to  be  paid  to  the  checks 
of  two,  the  third  having  absconded.  Ex  parte 
Hunter,  2  Rose,  363 ;  1  Mer.  408. 

Where  part  of  the  bankrupt's  estate  was  paid 
into  the  bank  in  the  names  of  five  assignees; 
and  one  of  them  having  died,  and  another  gone 
abroad,  the  remaining  assignees  applied  to  the 
bank  for  the  money,  for  the  purpose  of  making 
a  dividend,  but  the  bank  refused  to  pay  it  with- 
out proof  of  the  two  other  assignees  being  dead: 
the  court  made  an  order  on  the  bank  to  pay  the 
money  to  the  three  remaining  assignees.  Ex 
parte  CoUings,  2  Cox,  427. 

If  four  persons  are  chosen  assignees,  and,  at 
the  choice,  it  is  verbally  agreed  that  one  shall  act, 
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and  notice  is  given  to  the  banker  to  pay  the  drafts 
•  of  the  one,  and  a  dividend  is  declared,  and  notice 
is  given  to  the  creditors  M  that  they  may  receive 
the  dividend  upon  application  to  the  assignee*," 
and  the  acting  assignee  pay  the  dividends  by 
checks,  which  are  dishonoured,  he  having  over- 
drawn the  account  and  absconded,  the  other 
three  assignees  are  liable.  Ex  parte  Booth,  1 
Mont  248. 

R,  one  of  two  assignees,  signs  the  checks  for 
the  dividends,  and*  delivers  them  to  &,  his  co- 
assignee,  who  undertakes  to  distribute  them  to 
the  creditors.  The  chocks  are  signed  by  S.,  and 
the  money  is  fraudulently  received  on  some  of 
them  by  a  clerk  of  &,  who  became  bankrupt  be- 
fore the  actual  demand  of  the  dividends : — Held, 
that  B.  was  not  liable  for  the  checks,  the  credit 
of  8.  not  being  impeached  at  the  time  of  the  de- 
livery of  the  checks.  Ex  parte  Griffin,  2  Glyn 
&  J.  114. 

Where  a  former  memorandum  of  commission- 
ers finds  that  a  sum  of  money  is  in  the  hands  of 
one  assignee,  and  directs  it  to  be  invested  in  the 
name  of  all  three  assignees,  which,  however, 
could  not  be  done,  as  the  money  was  not  forth- 
coming ;  the  commissioner  is  not  warranted  in 
finding  that  the  money  is  in  the  hands  of  all 
three  assignees,  and  thereupon  ordering  them  to 
divide;  and  the  court  of  Review  has  no  jurisdic- 
tion to  entertain  the  question  of  the  liability  of 
the  co-assignees  to  answer  the  consequences  of 
trusting  the  assignee  in  default  Ex  parte  Lear- 
mouth,  1  Deac.  &  Chit  491. 

Whenever  two  of  three  assignees  direct  the 
solicitor  to  be  changed,  the  third,  not  concurring, 
has  a  right  to  know  whether  such  change  would 
be  beneficial,  and  he  not  appearing  on  a  petition 
for  that  purpose,  the  order  was  made.  Ex  parte 
,  1  Rose,  207. 

If  the  creditors  meet  for  the  purpose  of  consi- 
dering whether  unfinished  work  of  the  bankrupt 
shall  be  finished  and  sold,  and  they  refuse  to 
finish  it  until  one  of  the  assignees  agrees  to  find 
funds,  on  which  they  all  agree,  the  other  assignee 
is  not  liable  for  materials  provided  to  finish  the 
work.  Bothomley  v.  Ueborne,  Peake's  Add.  Cas. 
39 — Kenyon.  ___ 

6.  Dutie*  of  Assignee*. 

(a)  Generally. 

It  is  the  first  duty  of  assignees  to  satisfy  them- 
selves that  the  commission  is  well  founded.  Ex 
parte  Grave*,  1  Glyn  ez.  J.  86. 

An  assignee  must  consider  the  commission 
«nder  which  he  derives  his  authority  to  be  valid, 
and  act  under  it  at  his  own  risk  and  responsi- 
bility ;  the  Lord  Chancellor  not  having  jurisdic- 
tion to  indemnify  him  against  the  consequences 
of  its  invalidity.    In  re  Bryant,  2  Rose,  17. 

The  court  of  Review  will  not  order  resolutions 
passed  at  a  meeting  of  creditors  to  be  carried 
into  effect,  without  referring  it  to  the  commis- 
sioners, to  certify  whether  it  would  be  for  the 
benefit  of  the  estate.  Ex  parte  Farmer,  1  Deac. 
&,  Chit  110. 

On  a  summary  application  against  the  assig- 


nees for  delivery  up  of  goods,  seised  by  them  u 
the  property  of  the  bankrupt  under  the  fiat,  oat 
of  the  hands  of  the  petitioner  (a  stranger  to  the 
bankruptcy),  who  claimed  the  goods  as  bis,  hot 
who,  together  with  the  bankrupt,  had  been  in- 
dicted for  a  conspiracy,  in  secretly  and  frondo* 
lently  removing  the  goods,  which  indictment  was 
still  pending :  the  court  refused  to  decide  on 
petition  till  after  the  trial,  on  the  ground  that  it 
would  tend  to  disclose  the  assignees'  evidence 
in  support  of  the  indictment  Cross,  X,  disse&t 
Export*  Heath,  2  Deac.  &.  Chit  140. 

In  general,  the  assignees  of  a  bankrupt  cannot 
lend;  but  as  they  might  lend  under  particular  cir- 
cumstances by  the  5  Geo.  2,  c  30,  a.  32,  counts 
may  be  joined  for  debts  due  to  the  bankrupt,  and 
for  money  lent  by  the  assignees  as  such.  Richard- 
•on  v.  GnJEft,2Chit325;  5M.&a294. 


(&)  7b  *eU  Estate. 

Generally.] — In  bankruptcy,  the  mode  of  sell- 
ing an  estate  is  left  to  the  commissioners,  tod 
not  directed  by  the  court,  as  in  a  sale  by  a  mu- 
ter.   Ex  parte  Coming*,  1  Yes.  jun.  112. 

The  court  will  not  sanction  a  sale  of  the  bank- 
rupt's property  by  private  contract,  without  a 
previous  reference  to  the  conunissioners.  B* 
parte  Goding,  1  Deac.  &.  Chit  323. 

An  assignee,  instead  of  selling  the  estate, 
taking  a  lease  himself  is  answerable  for  profit 
and  loss.    Ex  parte  Hughe*,  6  Ves.  jun.  617. 


A  landlord  being  assignee  cannot  resume  pos- 
session and  re-let,  but  for  the  benefit  of  the  es- 
tate.   Ex  part*  TrVtgJtt,  2  Rose,  244» 

Assignees  are  bound  as  other  persons  to  make 
a  good  title,  unless  guarded  by  express  stipula- 
tion.   Jit  Donald  \.  fenson,  12  Ves.  jun.  2T7. 

But  if  it  appear  before  the  contract  executed, 
that  they  cannot  make  such  title,  the  partial 
would  be  left  to  law.  White  v .  Foljamhe,  11  Va* 
jun.  343. 

A  purchaser,  under  a  bankruptcy,  moat  take 
such  title  as  the  bankrupt  had,  and  cannot  insast 
upon  a  title  strictly  free  from  objection,  at  n 
other  cases.  In  such  a  case,  the  purchaser  ob- 
jecting to  the  title,  but  insisting  upon  his  par- 
chase,  his  bill  for  a  specific  performance  was, 
under  the  circumstances,  dismissed  with  costs, 
except  as  to  some  parts  of  the  answer  and  the 
depositions  which  contained  irrelevant  matter. 
Pope  v.  Simpson,  5  Ves.  jun.  145. 

A  bankrupt's  assignees  had  contracted  for  the 
sale  of  bis  copyhold  lands,  and  received  a  deposit 
The  commission  was  afterwards  superseded,  be- 
cause, when  it  issued,  the  petitioning  creditor1! 
debt  was  not  due.  Another  commission  issued 
upon  the  petition  of  another  creditor,  and  the 
same  assignees  were  chosen : — Held,  that  the 
plaintiff,  having  abandoned  his  contract  pending 
the  old  commission,  might  recover  back  Ins  de- 
posit Bartletty.  7toiks«,61mimt259;lMsiaa. 
583;  2  Rose, 436. 

An  application  bvcredkarsto  restrain  the  aasi£ 
nees  from  a  sale  ot  the  bankrupt's  stack  in  toads 
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and  lease  was  granted.    Ex  parte  Montgomery, 
1 61  jo  &  J.  338. 

An  injunction  was  granted,  ex  parte,  to  restrain 
the  assignees  from  selling  the  bankrupt's  effects. 
Ex  parte  Figss,  1  Glyn  <L  J.  193. 


Purchase  by  Assignees.] — An  assignee  desir- 
ous of  becoming  a  purchaser  of  the  estate  of  the 
bankrupt,  must  first  obtain  the  consent  of  the 
creditors,  and  then  petition,  and  serve  the  other 
assignees,  and  also  the  bankrupt,  with  the  peti- 
tion.   Ex  parte  Bogs,  4  Madd.  459. 

Where  real  property  of  the  bankrupt  was  put 
up  to  sale  by  auction  in  two  lots,  and  bought  in 
by  the  assignee  without  the  authority  of  the  cre- 
ditors ;  and  upon  a  re-sale  there  was  a  loss  on  one 
lot  and  a  gain  on  the  other,  though  the  balance 
was  in  favour  of  the  bankrupt's  estate,  the  as- 
signee was  charged  with  the  loss  on  the  lot  under- 
sold.   Ex  parte  Lewis,  1  Glyn  &  J.  69. 

Leave  was  given  to  assignees  to  bid  for  part  of 
the  bankrupt's  estate,  a  meeting  of  the  creditors 
having  previously  given  their  sanction  to  the 
application.    Anon,  2  Russ.  350. 

Though  the  creditors,  at  a  meeting  convened 
by  advertisement,  sanction  a  sale  of  the  bank- 
rupt's effect*  at  a  valuation  to  one  assignee,  the 
court  will  not  order  that  the  assignee  should  be 
allowed  to  become  the  purchaser,  without  a  refer. 
enee  to  ascertain  whether  the  effects  can  be  more 
advantageously  disposed  o£  Ex  parte  Serle,  1 
Glyn  &  J.  187. 

The  assignees  may  be  justified  in  declining  to 
continue  works  in  a  mine  which  do  not  appear 
fikely  to  prove  immediately  beneficial  to  the 
estate,  and  even  in  relinquishing  the  bankrupt's 
interest  as  damnosa  hereditas;  but  however  pure 
their  motives,  neither  assignees  nor  commission- 
en  can  be  permitted  to  possess  themselves  by 
purchase  or  otherwise  of  any  part  of  the  bank- 
rant's  interest  in  such  property.  Ex  parte  Bad- 
cock*  1  Mont  &  Mac.  331. 

Against  all  transfers  of  the  bankrupt's  estate, 
either  to  the  assignees  or  commissioners,  the  rule 
of  the  court  is  uniform  and  inflexible.    Id. 

A  purchase  by  an  assignee  of  dividends  cannot 
be  for  his  own  benefit  Ex  parte  James,  8  Yes. 
jan.  337. 

An  assignee,  under  particular  circumstances, 
was  permitted  to  bid  at  the  sale  of  the  bankrupt's 
estate,  his  solicitor  not  having  the  management 
of  the  sale.  Em  parte  Msriand,  1  Mont  &  Mac 
76. 


had  no  jurisdiction  to  direct  that  the  personal  re- 
presentative of  a  deceased  assignee  should  account 
for  the  personal  estate  of  the  bankrupt  in  his 
hands.    Ex  parte  Crowe,  1  Mont  &  Mac.  381. 

Creditors  who  wish  to  have  the  accounts  of  the 
assignees  taken,  must  first  apply  to  the  commis- 
sioners for  that  purpose ;  and  if  they  miscarry 
in  their  judgment,  or  refuse  to  act,  the  creditors 
may  then  petition  the  court  to  have  the  accounts 
taken.    Ex  parte  Brocksopp,  Buck,  304. 

The  court  will  not  review  the  allowance  by  the 
commissioners  of  the  assignees'  accounts,  except 
in  matter  of  principle.  Ex  parte  Anthony,  2 
Glyn  &  J.  55.  , 

The  court  has  jurisdiction  to  review  the  quan- 
tum allowed  bv  the  commissioners  to  the  as- 
signees in  passing  their  accounts;  and  the  juris- 
diction is  not  confined  to  the  principle  upon 
which  the  allowance  is  made.  Ex  parte  Anthony, 
3Glyn&J.177.  * 

A  petition  for  leave  to  except  must  set  out  the 
objectionable  items.    Id. 

Where  a  partnership  between  bankrupts  com- 
menced at  different  tunes,  separate  accounts  of 
each  partnership's  fund  was  directed.  Ex  parte 
Martin,  3  Bro.  C.  C.  15. 

A  petition  for  keeping  separate  accounts, 
which  mijght  be  done  under  the  general  order, 
was  dismissed  with  costs.  Ex  parte  Green,  1 
Deac  &  Chit  383. 

Creditors  are  not  entitled  to  apply  to  the  court 
for  any  order  to  have  copies  of  the  assignees'  ac- 
counts delivered  to  them.  They  are  entitled  un- 
der the  6 Geo.  4,  c  16,  s.  10],  to  inspect  such  ac- 
counts, and  for  that  purpose  an  application  must 
be  made  in  the  first  instance  to  the  commission- 
ers.   Ex  parte  Granger,  1  Mont  &  Mac  289. 

The  assignees  are  bound  to  furnish  a  creditor, 
who  has  proved,  with  a  copy  of  their  accounts, 
if  he  offers  to  pay  the  expense  of  making  such 
copy.    Ex  parte  Aberdeen,  3  Deac.  &  Chit  34. 


(e)  7b  keep  Accounts. 

By  6  Geo.  4,  c.  16,  s.  101,  assignees  were  di- 
rected to  keep  accounts. 

By  as.  103, 103,  &  104,  provisions  were  made 
am  to  the  manner  in  which  the  accounts  were  to 
be  kept,  and  the  estate  invested  and  disposed  of. 

By  a.  106,  the  commissioners  are  to  audit  the 
of  the  assignees,  and  to  allow  their  ex- 


The  court  of  Chancery,  sitting  in  bankruptcy, 
vol.  i.  2  T 


(<*)  To  distribute  Estate. 

By  6  Geo.  4,  c.  16,  s.  76,  if  the  bankrupt  shall 
have  entered  into  a  contract  for  the  purchase  of 
an  estate,  or  interest  in  land,  the  vendor  may 
compel  the  assignees  to  elect  whether  they  wiU 
abide  by  or  decline  the  agreement. 

The  authority  of  assignees  in  bankruptcy  is 
limited  to  the  purposes  of  their  trust — the  dis- 
tribution of  the  estate  under  the  bankrupt  laws ; 
and  does  not  therefore  extend  to  an  agreement 
disposing  of  the  surplus  after  10s.  in  the  pound 
to  the  creditors.  Ex  parte  BarJU,  13  Yes.  jun. 
15. 

The  joint  estate  is  to  be  first  applied  to  the 
joint  debts,  and,  after  they  are  paid,  the  surplus, 
if  any,  to  the  separate  debts,  and  vice  versa,  as 
to  the  separate  estates.  Ex  parte  AbeU,  4  Yes. 
jun.  840. 

An  account  and  application  of  the  joint  estate 
is  directed  on  the  application  of  any  joint  cre- 
ditor, the  residue  to  be  distributed  according  to 
the  respective  interests  of  the  partners.  Button 
v.  Morrison,  17  Yes.  Jan. 209;  1  Rose, 213. 
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A  surplus  of  separate  estate  most  be  carried 
to  a  deficient  joint  estate  before  payment  is 
made  on  a  voluntary  bond.  Ex  parte  Spurrier, 
1  Mont  246. 

The  representatives  of  a  surviving  assignee  of 
an  estate  that  had  paid  20s.  in  the  pound,  all  the 
commissioners  being  dead,  were  ordered  to  exe- 
cute a  power  of  attorney  to  a  receiver  appointed 
under  a  decree  of  the  court  in  a  cause  in  which 
the  surviving  assignee  was  a  defendant,  to  collect 
and  get  in  the  said  estate,  they  being  indemnified. 
Twogood  v.  Hankey,  Buck,  65. 

Assignees  must  not  keep  money  in  their 
hands.     Ex  parte  Goring,  1  Yes.  jun.  169. 

Where  there  is  a  joint  commission  against 
partners,  and  a  separate  commission  against  one, 
the  assignees,  havim?  taken  possession  of  the 
whole  fund,  must  divide  it  among  the  joint  cre- 
ditors, and  the  separate  bond  creditors  of  the 
other  partner  cannot  claim  against  him.  Hankey 
v.  OarraU,  3  Bra  C.  C.  457. 

Joint  creditors  cannot  touch  the  separate  es- 
tate till  the  separate  creditors  are  fully  satisfied. 
Gray  v.  ChisweU,  9  Yes.  jun.  124. 

Under  a  joint  commission,  the  affairs  of  the 
separate  creditors  may  be  arranged,  and  also  of 
separate  firms  of  two  or  more  of  the  partners. 
Ex  parte  Bonbonus,  8  Yes.  Jun.  545. 

In  bankruptcy,  the  usual  directions  are,  to 
apply  the  funds  respectively,  the  ioint  to  the 
joint  debts,  the  surplus  of  each  to  the  creditors 
remaining  on  the  other.  Ex  parte  Eldon,  3  Yes. 
jun.  241. 

The  court  will  not,  at  the  petition  of  the  bank- 
rupt, direct  inquiries  as  to  the  management  of 
the  estate,  if  he  have  not  a  pecuniary  interest 
therein.    Ex  parte  Harrison,  Buck,  246. 

Under  a  separate  commission,  there  being  a 
solvent  partner,  the  separate  estate  is  applied  to 
the  separate  creditors  exclusively.  Ex  parte 
Yonge,  3  Yes.  &  B.  39 ;  2  Rose,  fo. 

7.  Liability  of  Assignees.     * 

(a)  For  Losses. 

Assignees  are  not  responsible  for  a  loss  sus- 
tained m  the  bankrupt's  effects,  where,  under  the 
circumstances,  it  could  be  inferred  that  there 
had  been  no  blamable  negligence  in  their  con- 
duct   Ex  parte  Turner,  1  Mont  &  Mac  52. 

Where  an  assignee  employed  a  broker  to  sell 
a  quantity  of  tobacco,  and  the  broker  received 
the  money,  and  at  the  end  of  ten  days  failed 
before  he  paid  it  over;  the  assignee  was  held  not 
bound  to  make  it  good.  Ex  parte  Belchier, 
Amb.218. 

Where  the  bankrupt's  reversionary  estate  was 
offered  for  sale  by  auction,  and  9502.  bid,  and  the 
same  was  bought  in  for  10002.  upon  a  reserved 
bidding  to  that  amount,  and  afterwards,  when 
reduced  into  possession,  sold  for  510k — Held, 
under  the  circumstances,  not  to  make  the  as- 
signee liable  for  the  difference.  Ex  parte  Baux- 
ton  and  JenHnson,  1  Glyn  &  J.  355. 

A  provisional  assignee  was  not  responsible  for 
the  fraud  of  an  agent  appointed  with  due  care. 
Rats  v.  CuUen,  9  Btng.  96;  2  M.  &  Scott,  123. 


(ft)  Retaining  Money. 

By  6  Geo.  4,  c  16,  s.  104,  an  assignee  &. 
obeying  directions  to  invest  money,  or  retaining  it 
in  kis  hands,  or  employing  it  for  his  own  bender 
permitting  his  eo^ssigwuto  do  so,istobeckmrgsi 
with  202.  per  cent 

The  act  is  imperative  that  an  assignee  shell 
be  charged  202.  per  cent  for  money  wilfully  re- 
tained in  his  hands.  Ex  parte  Bray,  1  Rose,  144. 

The  bankrupt  himself  has  no  equitable  claim  to 
it  either  in  respect  of  his  allowance,  or  his  right 
to  the  surplus.  Ex  parte  Lowe,  1  Deac.  ct  (Jit 
137— Pell,  J.  dissent 

Quaere,  whether  this  charge  is  to  be  201  per 
cent  per  annum,  during  the  whole  period  of  re- 
tention, or  only  one  single  charge  of  20L  per 
cent  upon  the  gross  sum  retained  ?    Id. 

Quaere,  whether  the  charge  can  be  sustained 
on  monies  retained  by  assignees  previous  to  tin 
1st  of  September,  1825,  when  the  6  Geo.  4,  a  16, 
first  came  into  operation.    Id. 

The  202.  per  cent  given  by  the  49  Geo.  3,6 
121,  s.  4*  applied  to  a  solvent  assignee  only.  Rs 
parte  Goldsmith,  1  Glyn  &  J.  405. 

Where  assignees  gave  checks  upon  the  beaker 
of  the  estate,  to  an  agent  to  enable  him  to  par- 
chase  Exchequer  bills  for  the  benefit  of  the 
estate,  and  the  agent  received  the  money  atthe 
bank,  and  converted  it  to  his  own  use;  bat  the 
money  was  subsequently  replaced  in  the  baak: 
—Held,  that  the  assignees  were  not,  under  the 
49  Geo.  3,  c.  121,  s.  4,  chargeable  with  202.  per 
cent  upon  the  monies  so  misapplied  by  their 
agent    Ex  parte  Wilkinson,  Buck,  197. 

Where  the  creditors  of  a  bankrupt  appoint**" 
the  Bank  of  England  as  the  place  where  the  es- 
tate should  be  deposited,  and  a  dividend  wee  de- 
clared; and  two  of  three  assignees  signed  drew 
for  the  dividends,  which  they  forwarded  to  the 
other  assignee  for  his  signature,  and  be  eke 
signed  them  and  received  the  money,  which  he 
applied  to  his  own  purposes;  and  upon  his  den* 
a  creditor's  suit  was  instituted  by  the  seagatei 
for  the  administration  of  his  assets :— Held,  thtt 
the  estate  of  the  assignee  was  liable  underlie 
statute  to  pay  202.  per  cent  upon  the  to* 
misapplied.  Wackerboth  v.  PoweU,  Back,  495; 
&  C.  contra,  Ex  parte  Wa£er6ctfft,2Glyii&J. 
151.  v  M 

The  interest  at  202.  per  cent,  given  bv  the  « 
Geo.  3,  c  121,  s.  4,  cannot  be  recovered  in  e» 
sumpsit,  on  the  common  money  counts.  Bersh 
ford  v.  Birch,  I  C.  &  P.  373— Abbott 

Quaere,  whether  the  assignee  ought  not  to  he 
charged  by  the  commissioners  with  such  interest 
before  any  action  is  brought  7    Id* 

Before  these  statutes,  an  assignee  keeping 
money  unnecessarily  in  his  hands,  and  ua^.^ 
in  his  trade,  was  charged  with  interest  for  ft 
Treves  v.  7\mmshend,  1  Bro,  C.  C.  384:  *  <" 
nom.  Troves  v.  Townson,  1  Cox,  50. 

An  assignee  was  removed,  and  charred  wi» 
interest  at  52.  per  cent  before  stat49G«^; 
121,  s.  4,  for  money  paid  in  at  his  banks*  » 
bis  account,  and  used  as  his  ownpronertv*  ** 
parte  TbepaaAead,  15  Ves.  jun.  470. 
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An  assignee  was  charged  with  interest,  where 
he  was  a  partner  in  the  bonk  into  which  the  mo- 
ney was  paid  by  direction  of  the  creditors,  for 
keeping  it  there  too  long.  Ex  parte  Baker,  18 
Ves.  jon.  246;  2  Rose,  441. 

An  assignee  used  never  to  be  charged  with  in- 
terest for  money  retained  in  his  hands  at  a  higher 
rate  than  4L  per  cent  unless  a  special  case  was 
made  out  for  it    Ex  parte  Strut*,  1  Cox,  439. 

Interest  at  42.  per  cent  against  assignees  of  a 
bankrupt,  for  not  making  a  dividend  when  they 
ought,  would  be  increased  upon  circumstances. 
J»  re  HUliard,  1  Ves.  jun.  89. 

An  assignee  becoming  bankrupt,  with  monies 
in  his  hands,  his  estate  is  not  entitled  to  any  di- 
vidend an  the  proof  made  by  him  under  the 
estate  of  which  he  was  assignee,  until  full  reim- 
bursement of  the  money  which  such  assignee  had 
in  his  hands.    Ex  parte  Bignold,  2  Madd.  470. . 

A  sum  paid  by  mistake  by  an  assignee  of  one 
bankruptcy  to  assignees  under  another  bank- 
ruptcy, and  divided  amongst  the  creditors  by  the 
latter,  directed  to  be  paid  out  of  future  effects.  Id. 


Where  assignees  entered  the  premises  of  a 
third  person  to  seize  goods,  which  were  the  pro- 
perty of  the  bankrupt,  it  is  not  necessary  that  an 
action  against  them  should  be  brought  within 
three  months  after  the  fact  committed ;  the  act 
of  the  assignees  not  being  done  "  in  pursuance 
of  the  statute."    Id. 

I  The  section  does  not  apply  to  actions  against 
assignees,  who  only  act  in  the  disposition  and 
distribution  of  the  property  of  the  bankrupt,  and 
not  under  any  power  conferred  on  them  by  law, 
or  for  any  special  purpose  under  the  act;  for  the 
act  done  applies  to  acts  done  for  the  purpose  of 
taking  possession  of  the  bankrupt's  property  by 
the  commissioners,  or  messenger  acting  under 
their  warrant  Therefore,  trover  for  a  chariot 
seized  by  assignees  on  the  premises  of  the  bank- 
rupt was  held  to  be  maintainable,  although  the 
action  was  not  commenced  by  the  owner  against 
the  assignees  within  three  months  after  the 
seizure.  Comakers  v.  Payne,  2  M.  &  P.  420 ;  5 
Bing.  270. 


(e)  When  Bankrupt  carries  on  Business. 

By  1  &  2  Will.  4,  c.  56,  s.  35,  the  assignees 
sjssy,  with  the  approbation  of  the  proper  subdivi- 
sion court,  appoint  the  bankrupt  htmself  to  super- 
intend the  management  of  the  estate,  or  to  carry 
an  the  trade  for  behoof  of  the  creditors,  and  in  all 
or  ana  other  respects  they  may  think  Jit,  to  aid 
t&em  tn  administering  the  bankrupt's  estate  and 
affects,  as  they  may  think  best  for  the  benefit  of 
the  persons  interested. 

_  A  commissioner  having  certified  that  the  bu- 
siness of  the  bankrupt  might  be  carried  on  by  a 
provisional  assignee  beneficially  for  the  creditors, 
the  official  assignee  was  ordered  to  advance 
ftmds  for  the  purpose.  Ex  parte  Wyatt,  1  Mont 
4fcBligh,261;  1  Deac  &  Chit  229. 

If  a  bankrupt  carry  on  the  business  for  the  be- 
nefit of  the  creditors,  as  their  agent,  under  the 
authority  of  the  assignee,  and  order  goods  in  his 
own  name,  which  are  used  in  the  business,  the 
assignee  is  liable  for  the  goods.  Kinder  v.  How- 
mrth,  2  Stark.  354— Holroyd. 

_  Assignees  may  maintain  an  action  on  a  note 
given  as  a  collateral  security  for  goods  sold  by 
them  to  one  of  the  bankrupts.  Rawson  v.  Walker, 
1  Stark,  361— Ellenborough. 

8.  Actions  by  and  against  Assignees. 

(a)  Limitation. 

By  6  Geo.  4,  c  16,  s.  44,  every  action  brought 
against  any  person  for  any  thing  done  in  pursu- 
ance of  the  act  must  be  commenced  within  three 
calendar  months  next  after  the  fact  committed. 

The  right  construction  of  this  section  appears 
to  be,  that  if  the  assignee  does  an  act  directed  by 
the  statute,  but  does  it  erroneously,  he  is  pro- 
tected; but  if  he  does  the  act  as  the  result  of  his 
ownership  of  that  which  was  the  bankrupt's  pro- 
jierty,  and  not  by  the  direction  of  the  statute,  it 
is  not  done  in  pursuance  of  the  statute,  and  he  is 
reeponsibk  for  i t  .Ed^  v.  Parssr,  8  B.&C.  697. 


(6)  What  form  of  Action. 

Assignees  cannot  at  first  affirm  the  act  of  a 
creditor  interfering  with  the  bankrupts  effects  as 
a  contract,  and  afterwards  disaffirm  it  as  a  tort; 
although  such  act,  if  disaffirmed  in  the  first  in- 
stance, would  have  amounted  to  a  conversion  of 
the  bankrupt's  goods,  and  would  have  rendered 
the  creditor  liable  to  the  assignees  in  trover. 
Brewery. Sparrow,  I  M.&R.2;  7B.&C.310. 

Trover  will  not  lie  by  assignees  against  a  per- 
son who  had  wrongfully  continued  the  bankrupt's 
business,  though  bona  fide  for  the  benefit  of  the 
creditors,  where,  by  accepting  the  proceeds,  they 
had  either  affirmed  his  acts  as  their  agent,  or 
had  received  them  as  a  satisfaction  for  the  wrong- 
ful act    Id. 

m 

Assignees  (when  goods  were  pledged  to  secure 
accommodation  acceptors)  having  elected  to  bring 
trover,  cannot  afterwards  sue  the  defendant,  to 
recover  back  the  original  sum  for  which  the  goods 
had  been  in  the  first  instance  pledged,  although 
paid  to  them  after  the  depositor  had  become 
bankrupt    Birdwood  v.  Raphael,  5  Price,  593. 

If  they  accept  the  balance  of  the  amount  it  is 
an  affirmance,  and  they  cannot  maintain  trover. 
Bennett  v.  Spademan,  lC.&P.  274— Abbott 

If  short  bills  are  delivered  by  a  banker,  on  the 
eve  of  his  bankruptcy,  to  a  thir<ji  person,  who  re- 
ceives payment,  and  pays  the  money  to  the  as- 
signees, trover  does  not  lie,  but  assumpsit  Ten- 
nant  v.  Strachan,  M.  &  M.  377;  4  C.  &  P.  31. 

Quere,  whether  the  assignees  of  a  h^Vnurt 
can  sue  in  case  for  a  tort  committed  against  the 
estate  of  the  provisional  assignees  ?  Freen  v. 
Cooper,  6  Taunt  358;  2  Marsh.  59. 

Assignees  may  sue  both  in  the  debet  and  deti- 
net,  because  the  whole  property  of  the  bankrupt 
is  vested  in  them  bylaw.  Winter  v.  Kretchman, 
2T.R.45. 

Assignees  an  not  restrained  from  bringing  a 
second  action  (having  been  non-suited  in  the  first,) 
for  the  recovery  of  certain  sums  from  a 
who  had  grven  credit  for  them  in  ~ 
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bad  proved  for  the  balance.  The  general  rale, 
however,  is,  that  they  moat  proceed  by  petition 
if  the  creditor  baa  proved  Ex  parts  i&ton,  1  J. 
&W.467. 

If  a  person,  after  notice  of  an  act  of  bank- 
ruptcy, nets  ap  a  claim  of  lien  upon  certain 
deeds,  and  the  bankrupt  pays  the  sum  he  de- 
mand! to  get  possession  of  the  deeds,  the  assig- 
nees cannot  question  the  amount  of  this  lien, 
unless  there  be  a  count  for  money  had  and  re- 
ceived to  the  use  of  the  assignees ;  but  if  the 
person  had  really  no  just  chum  at  all,  the  assig- 
nees may  recover  the  same  in  an  action  for  mo- 
ney had  and  received  to  the  use  of  the  bankrupt ; 
however,  if  it  appear  that  the  defendant  never  re- 
ceived any  money,  but  that  A,  who  was  to  have 
conveyed  a  house  to  the  bankrupt,  at  his  desire 
mortgaged  it  to  the  defendant,  an  action  for  mo- 
ney had  and  received  will  not  lie.  Noble  v.  Ker- 
sey, 4  C.  &,  P.  90— -Tenterden. 


(c)  What  cause  of  Action. 

Assignees  under  a  joint  commission  against 
two  partners  may  recover,  in  the  same  action, 
debts  due  to  the  partners  jointly,  and  debts  due 
to  them  separately.  Oraham  v.  Mulcaster,  4 
Bing.  115 ;  12  Moore,  337. 

But  otherwise,  if  it  be  proved  that  one  alone 
had  committed  an  act  of  bankruptcy ;  neither 
are  they  entitled  to  recover  the  separate  property 
of  that  one  under  such  commission.  Hogg  v. 
Bridget,  2  Moore,  122 ;  8  Taunt  200. 

The  court  will  restrain  a  bankrupt  controvert- 
ing his  bankruptcy  from  vexatiously  bringing 
actions  against  his  assignees ;  but  will  not  so  in- 
terfere, upon  the  ground  that  the  bankrupt  has 
failed  upon  the  trial  of  one  action  and  on  an  ap- 
plication for  a  new  trial,  and  was  about  to  bring 
a  second  action.  Ex  parte  Bryant,  2  Rose,  1 ; 
1  Ves.  &  B  211,  506. 

Assignees  cannot  recover  in  trover  goods  de- 
livered upon  a  transaction  which  the  bankrupt 
himself  could  not  impeach,  unless  the  delivery  is 
subsequent  to  an  act  of  bankruptcy  taking  place 
after  the  petitioning  creditor's  debt  has  accrued. 
Ward  v.  Clarke,  M.  &  M.  497— Tenterden. 

Where  the  plaintiff  and  a  bankrupt,  before  the 
bankruptcy,  being  partnership  brokers,  effected 
an  insurance  for  the  defendants,  and  the  receipt 
of  the  premium  was  acknowledged  in  the  policy 
at  the  time  of  effecting  such  insurance,  but 
which  was  not  in  feet  paid  until  after  the  plain- 
tiff's partner's  bankruptcy,  when  the  plaintiff  paid 
it  out  of  his  own  separate  property;  the  principal 
insured  was  held  liable  to  the  solvent  partner 
only.    Thaeker  v.  Shepherd,  2  Chit  652. 

A.  having  become  bankrupt,  his  goods  were 
■old  by  order  of  his  assignees.  Some  goods  of 
his  in  B.'s  hands  at  the  time  of  the  bankruptcy, 
and  on  which  B  claimed  a  lien,  were  also  in- 
cluded in  the  sale ;  but  this  was  done  by  B's 
order,  and  the  assignees  refused  to  authorize  it 
The  assignees  afterwards  signed  a  memorandum 
that  all  the  goods  included  in  the  sale  were  the 
property  of  A.,  the  bankrupt,  to  exempt  them 
from  auction  duty,  under  6  Geo.  4,  o,  16,  s.  98 : 


— Held,  that  this  was  no  adoption  of  the  tale,  m 
as  to  prevent  the  assignees  from  maintaining 
trover  against  B  for  the  goods.  BJesde*  v.lsnv 
cock,  M.  &  M.  465— UndaL 

A-,  the  partner  of  B,  is  also  in  partnership 
with  C.  A-,  being  indebted  to  the  firm  of  A  A 
B,  indorses  to  A.  &  B  a  bill  belonging  to  the 
firm  of  A.  &  C,  and  immediately  afterwards  in- 
dorses it  in  the  names  of  A.  At  B.  to  D.,  a  creditor 
of  A.  &  &,  who  receives  the  amount  at  maturity. 
A.  &  C.  afterwards  became  bankrupts ;  their  aa- 
aignees  cannot  maintain  trover  against  B.  Jtnei 
v.  Yates,  4  M.  &  R.  613. 

Nor  can  such  assignees  maintain  an  action 
against  B  for  money  taken  by  A.  from  the  fash 
of  A.<kC.andappliedtothcuseof  A.&B.  H. 

If  a  declaration  on  a  biU  (indorsee  against  a* 
ceptor)  state  that  it  was  indorsed  to  the  plaintifi, 
as  surviving  assignees  of  a  bankrupt,  after  hh 
bankruptcy,  the  plaintiffs  must  prove  that  the 
bill  was  indorsed  to  them  after  the  bankruptcy, 
and  in  their  capacity  of  surviving  assigneea 
Bsrnasconi  v.  Argyle,  (Duke),  3  G  A  P.»- 
Tenterden. 

Assignees  may  maintain  trover  for  a  bffl 
which  the  bankrupt  transferred  after  his  bank- 
ruptcy, upon  which  the  bankrupt  had  a  lien  ftra 
part  of  the  amount  HaU  v.  Barnard,  1 C  A  P. 
382— Abbott 

By  statutes  1  Jac  1,  c  15,  as.  11  A  12,  and  5 
Geo.  2,  c.  30,  s.  29,  after  any  person  has  tea 
convicted  on  an  indictment  for  falsely  sweanai 
to  a  debt  under  a  commission  of  bankruptcy  (en 
which  indictment  he  is  to  suffer  the  puniahmfflt 
inflicted  by  the  several  statutes  against  perjury), 
the  assignees  of  the  bankrupt  may  recover  fran 
him  double  the  sum  so  sworn  to  in  an  action; 
and  in  a  declaration  in  such  action  it  is  snfficicat 
to  state  the  conviction  of  the  defendant  on  the 
indictment,  without  also  alleging  that  the  defend- 
ant did  take  mich  fklae  oath.  Holme*  v.  WW* 
7T.R.458.  And  no  6  Geo,  4,  c  16\aa», 
100. 

In  order  to  make  the  assignees  of  a  bankrupt 
liable  for  money  had  and  received  by  the  bank- 
rupt for-a  specific  purpose,  it  is  necessary  to  pww 
that  the  money  came  into  their  hands  wnka 
knowledge  of  the  purposes  for  which  it  was  dav 
lined    £ieranv.Joanto^l  Staj-k.  109;  2  Soa\ 

463— Bayley. 

If  A.  fraudulently  procure  a  bffl  from  B,** 
afterwards  become  bankrupt,  and  his  "*£*? 
receive  the  money  for  the  bill,  B.  may  **&**  * 
from  them  in  an  action  for  money  had  and  n> 
ceived.  Harrioon  v.  Walker,  Peake,  111- to- 
yon.  And  Bee  WttKs  v.  *Wej«*^12Rst,656j 
Gladstone  v.  Hadvxn,  1  M.  &  &  517;  Jfibtj* 
v.  Forbes,  4  Eap.  171 ;  and  HaoweU  v. H**«.5T. 
R.231. 


(d)  Pot-fief. 

By  6  Geo.  4,  c.  16,  s.  89,  the  assign**  •/  •* 
or  more  members  of  a  firm  may  nee  the  mm*  V 
the  oolvent  partners  in  stats  with  tkemsehts, 

A  bankrupt  ought  not  to  be  joined  as  a  party 
in  an  action  by  a  creditor  against  his 
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A  trustee  under  the  54  Geo.  3,  c  137  (Scotch 
bankrupt  act)  cannot  sue  in  his  own  name  for  a 
chose  in  action.  Jeffery  v.  BtJaggart,  6  M.  & 
a  126. 

In  assumpsit  by  assignees,  they  must  all  be 
joined  as  plaintiffs,  and  the  omission  of  any  one 
of  them  is  a  ground  of  nonsuit  SneUgrove  v. 
As*  1  Chit  71. 

Secus  in  trover,  when  the  omission  of  one  of 
tile  assignees  as  plaintiff  can  only  be  pleaded  in 
abatement    Id. 

Three  persons  haying  been  appointed  and 
acted  as  assignees,  two  of  them  paid  each  half  of 
his  bill  to  the  solicitor: — Held,  that  the  two 
could  not  maintain  a  joint  action  against  the 
third  for  his  proportion  of  the  money  paid,  but 
must  each  bring  a  separate  action.  Brand  v. 
BosJcett,  3  ft  &  P.  235. 

An  order  of  the  Lord  Chancellor,  under  the 
•tat  5  Geo.  2,  c  30,  for  removing  one  of  several 
assignees,  not  followed  up  by  any  re-assignment 
or  release  of  such  assignee  to  the  remaining  as- 
signees, nor  by  any  new  assignment  of  the  com- 
missioners under  the  Lord  Chancellor'*  further 
order,  does  not  operate  to  divest  the  legal  estate 
out  of  such  removed  assignee :  and  consequently 
he  ought  to  join  in  an  action  of  trover  brought  by 
the  assignees  for  a  ship  belonging  to  the  bank- 
rupt's estate.  Bloxam  v.  Hubbard,  5  Evet,  401; 
1  Smith,  487. 

But  advantage  can  only  be  taken  of  the  non- 
joinder by  plea  in  abatement  to  the  whole  action ; 
though  the  other  assignees  who  sue  can  only 
recover  their  proportional  parts.    Id. 

The  payment  of  money  to  the  defendant's  use 
by  a  solvent  partner,  out  of  his  separate  property 
after  the  bankruptcy  of  his  partner,  in  pursuance 
of  a  contract  made  before  the  bankruptcy,  may 
be  sued  for  in  the  name  of  the  solvent  partner 
only,  without  joining  the  assignees  of  the  bank- 
rupt partner.     Thacker  v.  Shepherd,  2  Chit  652. 


The  assignees  of  A^  a  bankrupt,  and  also  of  ft, 
a  bankrupt,  under  separate  commissions,  cannot 
recover  in  the  same  action  a  joint  debt  due  from 
the  defendant  to  both  the  bankrupts,  and  also 
separate  debts  due  to  each;  and  if  in  such  an 
action,  the  jury  have  assessed  the  damages  seve- 
rally on  the  separate  counts,  the  court  will  arrest 
the  judgment  on  those  counts  which  demand  the 
debts  due  to  each  bankrupt  separately.  Hancock 
t.  Haywood,  3T.R.  433.  And  see  Stone  v. 
Maenoir,!  Moore,  126;  7 Taunt  432;  4 Price, 4a 


But  where  the  plaintiffs  sued  as  assignees  of 
A.  &  ft,  and  also  as  assignees  of  C,  for  a  ioint 
demand  due  to  all  the  bankrupts,  such  declara- 
tion was  held  good,  on  motion  m  arrest  of  judg- 
ment after  verdict  Strca{fieldv.HaUiday,3T. 
R.779. 

Where  A. and  ft  are  partners, and  Acommitted 
an  act  of  bankruptcy,  and  afterwards,but  before  the 
bankruptcy  of  ft,  the  sheriff  seised  goods  which 
had  belonged  to  A.  &  ft,  under  an  execution 
against  them  >— Held,  that  the  assignees  of  A.  & 


ft,  under  a  joint  commission,  could  not,  in  an 
action  brought  by  them  as  such,  recover  A.'s 
share  of  the  property*  Hogg  v.  Bridget,  8 
Taunt  200 ;  2  Moore,  122. 

A^  ft,  and  C,  having  been  appointed  assignees 
under  three  separate  commissions  of  bankrupt, 
cannot  sue  as  joint  assignees,  but  must  state 
their  several  and  respective  interests  in  the  de- 
claration.   Ray  v.  Damee,  2  Moore,  3. 

Qumre,  whether  the  assignees  appointed  under 
two  former  separate  commissions  against  two, 
and  who  were  also  assignees  under  a  subsequent 
joint  commission  against  the  two  together  with 
a  third,  issued  pending  the  other  two'  commis- 
sions, can  maintain  an  action  of  trover  to  recover 
property  of  such  third  person  Jointly  with  him  ? 
Butts  v.  Bilke,  4  Price,  240 ;  2  Rose,  171,  n. 

Proceedings  in  an  action  at  the  suit  of  assig- 
nees of  a  bankrupt,  were  allowed  to  be  amended 
by  making  the  official  assignee  a  joint  plaintiff 
with  the  other  assignees.  Baker  v.  JVeaver,  1 
Dowl.  P.  C.  616 ;  1  C.  &,  M.  112. 

Assignees  cannot  make  themselves  parties  to  a 
suit  commenced  by  the  bankrupt  before  interlo- 
cutory judgment  Borneo  v.  Maton,  3  DougL 
186;  1  Tidd's  Prac  175;  15  East,  613,  n. 

(e)  Pleadingo. 

Counts  for  money  lent  and  money  paid  by 
plaintiff  as  assignee  of  a  bankrupt,  were  joined 
with  counts  for  money  had  and  received  to  plain- 
tiff's use,  and  upon  an  account  stated  with  him 
as  assignee :— Held,  upon  error  after  verdict,  that 
these  counts  were  well  joined.  Riehardeon  v. 
Griffin  (in  error),  5  M.  &  S.  294;  2  Chit  325. 
And  tee  HarrU  v.  Davie,  IChit  625. 

In  proceedings  by  sci.  fa.  against  bail,  the  de- 
claration stated  that  **  8.  (the  plaintiff  in  the  ori- 
ginal action)  became  bankrupt,"  whereupon  a 
commission  of  bankrupt  was  duly  awarded  against 
him;  and  A.,  ft,  and  C.  (plaintiffs in  the  sci.  fiu} 
were  duly  chosen  assignees  of  the  estate  and  ef- 
fects of  the  said  8.  under  the  commission ;  and 
now  on  behalf  of  the  said  A^  B.,  and  C,  as  as- 
signees as  aforesaid,  we  have  been  informed,  etc : 
--Held,  that  this  was  a  sufficient  averment  of 
the  plaintiff's  title  to  sue  as  assignees,  without 
alleging  that  an  assignment  of  the  bankrupt's 
effects  had  been  actually  made ;  but,  upon  spe- 
cial demurrer,  it  seems  that  would  have  been  bad 
for  uncertainty.  Fletcher  v.  Pogoon,  5  D.  it,  R. 
1 ;  3  ft  &  C.  192. 

The  assignees  under  a  joint  commission  against 
A.  &  ft,  in  suing  on  a  separate  contract  entered 
into  with  A-,  may  describe  themselves  generally 
as  the  assignees  of  A.,  without  noticing  the  name 
of  ft  Stonehouee  v.  De  SUva,  3  Camp.  399;  2 
Rose,  142— Ellenborough. 

The  assignees  under  a  joint  commission  against 
A.  &  ft  may,  in  an  action  to  recover  a  debt  due 
to  A.  alone,  describe  themselves  in  the  declara- 
tion as  the  assignees  of  A.  alone.  Harvey  v. 
Morgan,  2  Stark.  17 — Ellenborough. 

Tie  defendants  received  money  to  the  use  of 
A*  and  ft  as  assignees,    ft  was  afterwards  re- 
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moved,  and  A.  became  the  sole  unfwe,  the 

w^fyfy  ^11  mwwiiiiny  in  th«  HmA  rfttfl  defend. 

•lite;  he  may  weD  declare  aa  for  money  had 
and  received  to  hi*  own  oae  aa  assignee,  without 
mentioning  B.  at  all.  Stewart  v.  Lee,  BL  dt  M. 
158— Tenterden. 

Under  a  jomtr»ommiasionagaiiist  two  partners, 
the  assignees  may  declare  in  the  same  action  for 
separate  as  well  as  joint  debts  due  to  the  bank- 
rupts.  Graham  v.  Muleaoter,  4  Bing.  115;  12 
Moore,  327. 

In  an  action  by  the  assignees  to  recover  back 
money  paid  by  the  bankrupt  after  he  had  com- 
mitted an  act  of  bankruptcy,  and  before  the  com- 
mission was  opened,  it  is  not  necessary  for  them 
to  declare  aa  assignees.  Thomas  v.  Bideing, 
Wightw.  65 ;  1  Rose,  121. 

Assignees,  in  assumpsit  against  the  vendee  of 
goods  sold  by  the  bankrupt  after  the  commis- 
sion, need  not  name  themselves  assignees  in  the 
declaration ;  secus,  if  on  a  contract  made  by  the 
bankrupt  before  the  commission.  Evans  v.  Jjlann, 
Cowp.  569. 

Goods  taken  under  an  execution  against  A-, 
which  had  been  in  his  possession  more  than  two 
months  before  the  issuing  of  a  commission  against 
him,  may  be  considered  as  his  property,  under 
49  Geo.  3,  c.  121,  s.  2,  and  may  be  described  as 
such  in  a  declaration  of  assumpsit  by  his  as- 
signees, on  a  guarantee  given  bv  the  defendants 
to  the  bankrupt  Sampoon  v.  Burton,  4  Moore, 
515j2B.otB.89. 

Defendant,  in  an  action  by  assignees,  cannot 
plead  the  pendency  of  a  former  action  brought 
against  him  by  the  bankrupt  for  the  same  cause 
of  action;  for  the  assignees  have  no  power  to 
proceed  with  the  former  action.  Bigg$  v.  Gas, 
7D.etR.409;  4B.&C.920. 

Plaintifis  declared  aa  assignees  of  a  bankrupt, 
concluding  aa  follows :  M  Wherefore  the  said 
plaintiffs,  assignees  as  aforesaid, — instead  of ( aa* 
assignees  as  aforesaid,— -say  they  are  injured,  etc." 
— Held  good,  on  special  demurrer,  aa  the  words 
u  assignees  as  aforesaid,*'  might  be  rejected  as 
surplusage.  Cobbett  v.  Cochrane,  1  M.  ot  Scott, 
55 ;  8  Bing.  17. 

A  declaration  in  scire  facias  by  the  assignees 
of  a  bankrupt,  stating,  "  that  he  became  a  bank- 
rupt within  the  meaning  of  the  statutes,  etc.  and 
that  his  goods  and  effect*  were  afterward*  in  due 
manner  assigned  to  the  plaintiffs,**  is  sufficiently 
certain,  without  alleging  that  the  party  was  de- 
clared a  bankrupt,  or  that  his  effects  were  assign- 
ed by  deed.     Winter?.  Jfofcaman,  2  T.  R.  45. 


Where  the  pJamtHf 
interlocutory  judgment,  the  defendant  am?  at 
arrested  and  held  to  bail  by  the  assignees,  in  • 
second  action,  for  the  same  cause.  Bona  v. 
Jfefsn,  1  Tidd's  Prac  175;  15  East,  131, a.;  3 
DougL186. 

But  where  the  defendant  has  been  arrested  in 
an  action  brought  in  the  name  of  a  bankrupt  by 
the  authority  of  his  assignees,  he  cannot  after- 
wards be  arrested  at  the  suit  of  the  assignee*  far 
!  the.  same  cause  of  action,  when  the  first  action 
has  not  been  discontinued,  nor  the  costs  paid. 
Carter  v.  Hart,  1  Chit  276. 

A  defendant  may  be  arrested  by  assigneei  of 
a  bankrupt,  although  he  was  arrested  by  the  bank* 
rapt  for  the  same  cause,  if  it  was  necessity  to 
discontinue  the  first  action  on  the  ground  of  the 
bankruptcy.    Anon,  1  Chit  274,  n. 

So,  where  the  first  action  is  brought  in  the 
name  of  the  bankrupt,  without  the  authority  of 
the  assignees,  it  seems  that  the  defendant  mijbe 
arrested  a  second  time,  without  the  first  benuj 
discontinued,  or  the  costs  paid.  Anon,  1  Qrit 
276,  n. 

Where  an  uncertificated  bankrupt,  in  order  to 
try  the  validity  of  his  commission,  held  bit  av 
signee  to  bail  in  an  actios  for  money  had  tad 
received,  the  court  discharged  the  assignee  upon 
filing  common  bail.  Chamber*  v.  Bernoocm,  * 
Bing.  498;  4M.dtP.2ia 


(/)  Practice. 

Assignees  are  bound  to  sue  in  courts  of  re- 
quests, like  other  persons,  when  the  matter  is 
within  the  jurisdiction  of  such  courts.  Keay 
y.  Bigg,  1  &  &  P.  11. 

It  is  not  sufficient  ground  for  the  postpone- 
ment of  a  trial,  that  the  bankrupt  is  an  important 
witness,  and  will  shortly  be  competent,  by  the 
Chancellor's  allowance  ofhis  certificate  which  has 
been  signed  by  the  commissioners.  Temmnt  v. 
Strmtkrnn,M.i,M.3Tl;  4  Cot  P.  31— Tenterden. 


(g)  CooU. 
The  6  Geo.  4,  c  16,  a.  44,  grant*  double  et$t$ 
to  oucceuful  defendant*,  who  have  acted  un4* 
the  authority  of  that  statute. 

It  does  not  apply  to  assignees,  or  those  admf 
under  their  authority.  Worth  y.  Budd,  1  Doai 
P.  C.  328;  2  B.  At  Add.  172. 

By  6  Geo.  4,  c  16,  a.  90,  if  notice  to  Htntt 

have  been  given,  and  the  matter  disputed  be  frs* 

ed  or  admitted,  the  judge  may,  if  he  think*  fU 

grant  a  certificate  if  ouch  proof  or  admit**** 

and  the  a**ignee,  commiooioner,  or  other  puom* 
shaUbe  entmsdto  the  cooto  occasioned  bw  such^ 

tice,  to  be  added  or  deductea\  as  the  ease  mmfbt. 

Where,  in  an  action  by  assignees,  the  bank- 
ruptcy is  disputed,  but  the  cause  referred  to  arbi- 
tration, the  judge  before  whom  the  cause  is  opened 
cannot  certify  under  6  Geo.  4,  c  16,  s. 90,  forth* 
costs  of  proving  the  bankruptcy,  although,  upon 
referring,  the  defendant  agrees  to  admit  the  tab* 
dity  of  the  commission.  Barthrop  v.  Andtrtuh 
8  Bing. 268;  1  M.  &  Scott,  361. 

If  assignees,  suing  for  a  debt  due  before  the 
bankruptcy,  receive  notice  of  disputing  the  trad- 
ing, dul,  the  judge  will  grant  them  a  certificate 
only  for  the  coats  of  producing  the  depositions, 
and  not  for  the  costs  of  the  attorney'a  arhwh"*. 
or  of  witnesses  to  prove  the  bankruptcy.  Balam 
v.  Dawes,  3  C.  At  P.  362— Tenterden. 

If  the  plaintifib,  as  asaigneea,  preyed  the  peti- 
tioning creditor's  debt,  trading,  and  act  °f  **■** 
ruptcy  at  the  trial,  pursuant  to  notice  by  the«> 
fendant  so  to  do,  and  were  afterwards  s»aeaHai 
theyWereiioteiitHJedtoco»»D*der4»Oso,a,ft 
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191,  i.  10,  is  that  clause  related  only  to  cases 
whew  they  obtained  a  verdict  Atkins  y.  Seward, 
3  Moore,  601;  1  B.&  B.  975. 


9.  8uit$  in  Equity  by  and  againtt  Assignees. 

(a)  Practice, 

Plaintiff  becoming  bankrupt,  a  special  motion 
most  be  made,  and  notice  served  on  the  assignees, 
that  the  assignees  may  file  a  supplemental  bill, 
in  the  nature  of  a  bill  of  revivor,  within  a  given 
time,  or  that  the  bill  may  stand  dismissed.  Por- 
ter v.  Cox,  5  MadcL  80;  Buck,  469. 

Where  there  are  two  plaintiffs,  and  one  of  them 
only  becomes  bankrupt  the  bill  may  be  dismissed 
upon  the  usual  motion.  Caddici  v.  Motion,  1 
Sim.  501. 

If  a  sole  plaintiff  become  bankrupt,  the  bill  will 
be  dismissed  without  costs,  unless  the  assignees 
file  a  supplemental  bill  within  three  weeks. 
Sharp  v.  HnUet,  9  Sim.  ct  Stu.  496. 

Plaintiff  becomes  bankrupt  Upon  motion  to 
dismiss  the  bill  for  want  of  prosecution,  assignees 
allowed  a  month's  time  to  adopt  the  suit  At  the 
expiration  of  that  time,  defendant  to  apply  again. 
Mumford  v.  Randall,  1  Rose,  196. 

Assignees  who  are  brought  before  the  court  by 
a  supplemental  bill,  may  be  made  liable  to  the 
costs  of  the  whole  suit  Whhcombe  v.  Minchin, 
5  Madd.  91. 

If  a  bankrupt  is  made  a  party  in  an  equity  suit 
after  his  bankruptcy,  and  he  sets  up  a  claim  in 
his  answer,  when  it  is  manifest  he  has  no  in- 
terest, the  bill  as  against  the  bankrupt  will  be 
dismissed  with  costs.    Bennett  v.  Lane,  1  Tarn. 

93a 

A  bill  by  assignees  to  restrain  a  bankrupt  from 
further  proceedings  at  law  to  impeach  the  com- 
mission  will  not  be  entertained :  the  remedy  is  by 
petition.  Kxrkpatrick v.  Dennett,  1  GlynfeJ.300. 


(b)  Consent  of  Creditor*. 

By  6  Geo.  4,  c  16,  s.  88,  the  eoneent  of  the 
major  part  in  value  of  the  creditors  who  have  proved, 
and  who  ehall  attend  a  meeting  coiled  on  twenty- 
erne  daw?  notice,  and,  if  one-third  of  the  creditors 
4a  wot  attend  each  meeting,  the  eoneent  of  the  couu 
i,  w  necessary  hrfore  assignees  can  coin- 
suits  in  equity. 


To  a  suit  by  assignees,  the  consent  of  the  credi- 
tors was  unnecessary,  under  5  Geo.  2,  c  30,  s.  38, 
where  their  interests  were  not  affected :  nor  need 
all  the  assignees  be  plaintiffs ;  such  as  refused  to 
join  might  be  made  defendants.  Wilkin*  v.  Fry, 
9  Rose,  371;  lMer.244. 

A  demurrer  does  not  he  to  a  bill  by  assignees, 
on  the  ground  that  it  does  not  state  the  suit  to  be 
instituted  with  consent  of  the  creditors  or  of  the 
commissioners.    Jones  v.  Fates,  3Y.&J.  373. 

Upon  a  bill  filed  before  the  bankruptcy  of  the 
plaintiff,  a  supplemental  bill  may  be  filed  by  the 
without  the  consent  of  creditors.    Be- 
>.  Lewie,  9  Glyn  6\  J.  945. 


10.  Reference  to  Arbitration  by  Assignees. 

Bv6Geo.4,  c.16,  *.  88,  assignees,  with  the  con- 
sentof  the  major  part  in  value  of  the  creditors  who 
have  proved,  who  attend  at  a  meeting  called  on 
twenty-one  days'  notice,  or,  if  one-third  do  not 
attend,  with  the  consent  of  the  commissioners, 
may  submit  matters  in  dispute  to  arbitration. 

By  1  &  2  Will.  4,  c.56,  s.  43,  if  the  assignees 
shaU  agree  to  refer  any  matter  in  dispute  with  any 
party  to  arbitration,  m  such  manner  as  by  law 
they  are  empowered  to  do,  such  agreement  of  re- 
ference may  be  made  a  rule  of  the  court  of  Bank- 
ruptcy. 

A  reference  to  arbitration  of  all  matters  in  dis- 
pute by  assignees  of  a  bankrupt,  and  a  conse- 
quent award  to  pay  a  sum  of  money,  is  conclu- 
sive upon  the  assets.    Robeen  v. ,  Rose,  50. 

If  the  assignees  attend  meetings  under  a  re- 
ference to  which  the  bankrupt  was  a  party,  and 
make  no  objection  to  the  proceedings,  they  will 
be  considered  as  adopting  them,  and  be  bound  by 
the  award.  Dod  v.  Herring,  1  Rum.  &  Mylne, 
153;  3  Sim.  143.  J 

XIII.  PROTECTED  TRANSACTIONS. 


1.  Statute. 

By  6  Geo.  4,  c.  16,  s.  81,  all  conveyances,  and 
all  contracts  and  other  dealings  and  transactions, 
by  and  with  any  bankrupt,  bona  fide  made  and  en- 
tered into  more  than  two  calendar  months  before 
the  date  and  issuing  the  commission  against  him, 
and  all  executions  and  attachments  against  his 
lands  or  chattels,  bona  fide  executed  or  leviedmore 
than  twocalendar  months  before  the  issuing  of  the 
commission,  shall  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy;  provided  the  parties  had 
no  notice  of  it;  except  that  where  the  commission 
has  been  superseded,  and  another  issued  within 
two  months,  the  two  months  must  be  calculated 
from  the  issuing  of  the  first  commission. 

By  a.  89,  payments  made  by  the  bankrupt,  or 
any  person  on  his  behalf,  to  any  creditor  (not  be- 
ing a  fraudulent  preference),  andpaymente  made 
to  the  bankrupt  before  the  date  ana  issuing  of  the 
commission,  shaU  he  valid,  notwithstanding  a 
prior  act  of  bankruptcy,  provided  the  parties  had 
no  notice  of  it. 

By  s.  83,  the  issuing  of  a  commission  is  notice 
of  a  prior  act  of  bankruptcy,  if  the  adjudication 
hoe  been  not\fied  in  the  Gazette,  and  the  party  to 
be  affected  may  reasonably  be  presumed  to  have 
seen  tt 

By  s.  84,  parties  having  in  their  possession  ef- 
fects of  the  bankrupt,  are  not  to  be  endangered 
by  reason  of  the  payment  or  delivery  thereof  to 
him  or  his  order,  if  they  have  no  notice  of  any  act 
of  bankruptcy. 

By  s.  85,  notice  to  the  accredited  agent  of  a  cor- 
poration or  public  company  is  notice  to  them. 

By  s.  86,  purchases  from  the  bankrupt  for  valu- 
able consideration,  where  the  purchaser  had  notice 
of  an  act  of  bankruptcy,  are  not  to  be  impeached. 
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TV*  MmfJb*.] — Under  the  81st  section,  where 
the  computation  of  time  is  to  be  from  an  act  done, 
the  day  when  such  act  is  done  is  to  be  included. 
For  some  purposes,  the  court  notices  the  fraction 
of  a  day.  Exports  Farouhar,  1  Mont  &  Mac 
7.    JsutseeTfomasv.Itesanges12B.&,A.5Q6. 

On  a  commission  issuing  on  the  14th  of  May, 
a  dealing  on  the  14th  of  March  is  valid,  as  M  more 
than  two  calendar  months"  before  the  issuing  of 
the  commission.  Cowie  v.  Harris,  M.  &  M.  141 
— Tenterden. 

A  trader  sends  goods  to  an  auctioneer  to  be 
sold,  and  goes  to  prison,  where  he  lies  above  two 
months;  within  this  time  the  auctioneer,  not 
knowing  of  the  trader  being  in  prison,  sells  the 
goods,  and  accounts  with  him  for  the  proceeds: 
at  the  end  of  the  two  months  a  commission  of 
bankruptcy  issued  out  against  the  trader  -.—Held, 
that  his  assignees  could  not  maintain  trover 
for  the  goods  against  the  auctioneer,  and  that  the 
payment  of  the  money  to  the  trader  under  these 
circumstances  was  protected  by  1  Jac  1.  c  15. 
Coles  v.  Robins,  3  Camp.  183;  1  Rose,  225— El- 
lenborough. 

If  a  trader  become  a  bankrupt  by  lying  in  pri- 
son two  months  after  an  arrest,  his  assignees  may 
maintain  an  action  for  money  had  and  received 
against  a  person,  who,  having  notice  that  a  com- 
mission would  be  issued  against  him,  sells  hi* 
goods,  and  pays  him  the  produce  before  the  two 
months  have  expired.    King  v.  Leith,  2  T.  R.  141. 

Where  there  was  an  act  of  bankruptcy  by  tying 
two  months  in  prison,  and,  during  the  imprison- 
ment, A.  advanced  to  the  bankrupt  money  for  the 
purpose  of  settling  with  his  creditors ;  and  the 
purpose  foiling,  a  part  of  the  money  was  repaid 
to  A.  by  the  bankrupt: — Held,  that  the  repay- 
ment was  protected,  and  that  the  assignees  could 
not  recover  the  money  so  repaid.  Toovsy  v. 
Milne,  2  B.  &,  A.  683. 

A  fi.  fa.  was  sued  out  on  a  judgment  entered 
up  under  a  warrant  of  attorney,  and  the  sheriff 
seized  the  goods  before  ten  in  the  forenoon  of  the 
13th  of  August,  and  sold  the  same  ten  days  after- 
wards. On  the  13th  of  October  following,  about 
noon,  a  commission  issued  against  the  defendant, 
under  which  he  was  declared  a  bankrupt :— Held, 
first,  that  the  seizure  of  the  goods  by  the  sheriff 
was  a  sufficient  executing  or  levying,  within  the 
meaning  of  those  words  in  the  stat  6  Geo.  4,  c 
16,  s.  81 ;  secondly,  that  more  than  two  calendar 
months  had  elapsed  between  the  execution  and 
the  issuing  of  the  commission ;  thirdly,  that  al- 
though the  execution  issued  on  a  judgment  en- 
tered up  in  pursuance  of  a  warrant  of  attorney, 
yet,  having  been  executed  more  than  two  calen- 
dar  months  before  the  issuing  of  the  commission, 
it  was  protected  by  s.  81,  and  not  taken  out  of 
that  section  by  the  proviso  in  s.  108.  Semble, 
that  that  proviso  only  applies  to  executions  exe- 
cuted within  two  calendar  months  before  the  is- 
suing of  a  commission.  Godson  v.  Sanctuary,  4 
B.&  Adol.  255;  1  Nev.  &  M.  52. 


.. „  of  Act  of  Bankruptcy,] — Under  stat  6 

Geo.  4,  c  16,  a,  82,  a  bona  fide  payment  made 


by  a  bankrupt  more  than  two  months  before  the 
issuing  of  the  commission,  the  receiver  bavins 
no  notice  of  an  act  of  bankruptcy,  ia  protected; 
and  the  fact  of  his  knowing  the  bankrupt  to  be 
in  difficulties  makes  no  difference.  Tucker  f. 
Barrow,  3  C.  &  P.  85;  M.&  M.  137;7B.*G 
622;  1  M.  &  R.  51  a 

The  issuing  of  a  commission  was  not  of  factf 
sufficient  notice  to  all  the  world  of  a  prior  act  of 
bankruptcy  having  been  committed;  therefore,  t 
payment  made  of  a  debt  to  a  bankrupt  after  the 
issuing  of  such  commission,  but  before  the  party 
paying  had  any  actual  knowledge  of  the  bank* 
ruptcy,  was  protected  by  the  stat  1  Jac.  1,  c  15, 
a.  14.  Sowerby  v.  Brooks  (in  error),  4  E  &.  A. 
523;  reversing  &  C.  nom.  Brooks  v.  SowerbfJ 
Moore,  157 ;  2  Moore,  55 ;  8  Taunt  283. 

A  commission  issued  out,  and  not  acted  on, 
nor  gazetted,  is  sufficient  to  defeat  a  transaction 
within  two  months  of  it,  under  the  proviso  of  the 
81st  section.  Peckham  v.  Lashmort,  M.  &  M. 
251— Tenterden. 

If  a  commission  has  passed  the  great  seal,  iV 
though  it  has  never  been  opened  or  acted  upon, 
it  has  issued  within  the  meaning  of  the  49  Geo. 
3,  c.  121,  s.  2,  so  as  to  be  notice  of  a  prior  act  of 
bankruptcy,  and  to  deprive  any  party,  who  hat 
received  payments  from  the  bankrupt  after  tn 
act  of  bankruptcy,  and  more  than  two  montto 
before  the  suing  forth  of  the  effective  commu- 
nion, of  the  benefit  of  the  46  Geo.  3,  c  135,  a  L 
Watkins  y.  Mound, 3 Camp.  308;  1  Rose, 361- 
Ellenborough. 

L.,  who  held  the  lease  of  a  public  house,  wti 
indebted  to  defendants  in  12751,  and  had  depo- 
sited his  lease  in  their  hands  as  security.  Tn  who 
had650i.  in  defendant's  hands,  purchased  LA 
lease  for  1690/.,  the  defendants  agreeing  to  ad. 
vance  him  enough  to  make  up  the  purchas* 
money  on  retaining  the  lease  as  a  security.  L* 
T.,  and  the  defendants'  clerk  met  to  complete  the 
transfer,  when  T.drew  a  draft  on  the  defendant 
in  favour  of  L.  for  169W.  The  defendants'  ckrt 
received  this  draft;  and,  on  L.*s  executing  w 
transfer  of  the  lease,  gave  him  a  draft  on  the  de- 
fendants for  415J.  On  the  evening  of  thatoV, 
L.  having  previously  committed  acts  of  bant 
ruptcy,  a  creditor  of  his  gave  the  defendantr 
clerk  notice  not  to  pay  the  draft,  as  a  docket 
would  be  struck  against  L.  Another  of  thed* 
fondants'  clerks,  in  consequence,  refused  pnjinem 
when  the  draft  was  presented  the  next  day.hennf 
also  received  a  similar  notice  from  the  platoon, 
another  creditor  of  L.'s.  The  defendanti  *** 
days  afterwards  paid  the  draft  to  a  banker,  **» 
presented  it,  but  not  till  he  had  executed  an  in- 
demnity :— Held,  that  the  plaintiff,  as  assignee  of 
Ln  under  a  commission  of  bankruptcy  ■abee- 
quently  issued,  might  sue  the  defendanti  in** 
action  for  money  had  and  received  forthe  amount 
of  this  draft:— Held  also,  that  the  defendant! 
had,  before  the  payment  of  the  dr*^_  ^fl 
notice  of  the  bankruptcy.  Spratt  v.  flakssaaM 
Bing.  173;  12  .Moore,  395. 

Insolvency,  within  the  meaning  of  the  bank- 
rupt laws,  does  not  mean  an  inability  to  psf 
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90s.  in  the  pound,  wjientheaffidwof  a  bankrupt 
shall  be  ultimately  wound  up ;  but  a  trader  is  in 
insolvent  circumstances,  when  he  is  not  in  a  con- 
dition to  pay  his  debts  in  the  ordinary  course,  as 
persons  carrying  on  trade  and  business  usually 
do.    Shone  v.  Laco*,  3  D.  &  R.  218. 

A  fraudulent  deed,  conceited  between  the  pe- 
titioning creditor  and  the  bankrupt,  cannot  be 
used  to  invalidate  a  payment  made  after  notice 
of  the  execution  of  the  deed.  Burbridge  v.  Wat- 
son, 4  C.  &  P.  170— Tindal. 

A  bankrupt  assigned  all  his  property  to  two 
trustees,  one  of  whom  was  the  petitioning  cre- 
ditor, who  was  present  at  the  execution  of  the 
assignment  by  the  bankrupt,  and  executed  it  him- 
self, but  not  in  the  presence  of  any  attorney  or 
solicitor : — Held,  that  this  was  not  such  an  as- 
signment as,  being  communicated  to  a  creditor 
of  the  bankrupt,  before  the  receipt  by  him  of 
money  from  the  bankrupt,  would  enable  the  as- 
signees to  recover  such  money,  as  money  received 
alter,  and  with  notice  of,  an  act  of  bankruptcy.   Id. 

If  a  London  banker,  having  a  branch  bank  at 
Edinburgh,  stop  payment  in  London,  and  after 
the  stoppage,  but  before  notice,  a  customer  pay 
to  the  agent  at  Edinburgh  bank  notes  and  cash, 
to  be  remitted  to  London,  and  at  that  time  the 
banker  is  indebted  to  the  agent,  and  the  agent, 
after  the  notice,  in  pursuance  of  a  special  direc- 
tion from  the  banker,  receive  money  from  other 
agents,  for  the  purpose  of  forwarding  to  London, 
and  a  fiat  issue  against  the  banker,  at  which  pe- 
riod the  monies  in  the  hands  of  the  agent  are 
more  than  sufficient  to  cover  the  amount  due  to 
him  from  the  banker,  but  the  amount  which  he 
had  at  the  time  of  notice  of  the  stoppage,  includ- 
ing the  bank  notes,  was  insufficient,  and  the  cus- 
tomer require  the  agent  to.  return  tjie  bank  notes, 
which  he  does  not  comply  with,  and  the  agent 
refuse  Co  pay  any  part  of  the  money  to  the  as- 
signees, and  the  Court  of  Session  in  Scotland 
order  the  agent  to  pay,  without  prejudice,  the 
balance  of  monies,  after  deducting  in  the  mean 
time  the  amount  due  to  him,  to  the  assignees, 
which  he  does ;  and  afterwards,  it  appearing  clear 
that  he  was  not  entitled  to  retain  any  part  of  the 
sum   wbich  he  received  from  the  other  agents 
after  notice,  he  pay  to  the  assignees  the  differ- 
ence between  the  sum  paid  to  the  assignees  un- 
der the  order  of  the  Court  of  Session  and  the 
amount  so  received  from  the  other  agents : — Or- 
dered, that  the  assignees  must  refund  to  the  cus- 
tomer the  amount  paid  in  by  him. — Affirmed  by 
the  Lord  Chancellor.    Ex  parte  Cunningham,  1 
Mont.  &  Bligh,  269,  286.    And  see  Ex  parte 
Salomons,  1  Mont  &  Bligh,  308. 


2.  What  a  Preference. 

To  constitute  a  fraudulent  preference,  two 
things  must  concur:  first,  insolvency  in  the  tra- 
der ;  secondly,  a  voluntary  payment  or  transfer 
a"  him.  Hunt  v.  Mortimer,  10  R  &  C.  44;  5 
.  &  B.  12— Littledale. 

Legal  preference  is  where  property  is  duly 
and  regularly  transferred,  and  the  transfer  itself 
complete  before  an  aet  of  bankruptcy.   As  where 
vol.  i. .  2  s 


a  payment  is  made  by  a  trader  in  the  ordinary 

course  of  dealing,  or  enforced  by  legal  process, 
though  but  the  evening  before  he  becomes  bank- 
rupt   Harmon  v.  Fisher,  Cowp.  117 ;  Lofft,  472. 

Therefore,  where  A.,  a  trader,  in  contempla- 
tion of  absconding,  encloses  bills  to  TM  a  parti- 
cular creditor,  in  discharge  of  his  debt,  saying  he 
had  the  honour  to  shew  him  that  preference, 
which  he  conceives  was  due ;  and  it  was  done 
without  the  privity  of  T.,  and  followed. by  an  aet 
of  bankruptcy  before  the  notes  could  possibly 
be  delivered: — Held,  that  the  essential  motive 
being  to  give  a  preference,  and  the  act  itself  in- 
complete,  it  was  clearly  void,  though  in  favour  of 
a  yery  meritorious  creditor.    Id. 

An  insolvent  debtor  cannot  go  out  of  the  com* 
mon  course  of  trade  to  prefer  a  particular  credi- 
tor. Alderson  v.  Temple,  4  Burr.  2235;  1  W. 
Black.  660. 

If  a  person  in  trade  pay  a  sum  of  money  to 
one  of  his  creditors,  and  his  affairs  are  in  such  a 
state  that  he  may  reasonably  anticipate  bank- 
ruptcy at  the  time  he  makes  such  payment,  it  is 
fraudulent ;  and  if  bankruptcy  afterwards  ensue, 
the  assignees  may  maintain  assumpsit  for  money 
had  and  received  to  their  use,  against  the  person 
to  whom  such  voluntary  payment  has  been  made, 
though  the  cause  of  action  arises  before  the  actual 
bankruptcy.  Poland  v.  Glyn,  2  D.  &  R.  310; 
4  Bing.  22,  n. 

Sept  24, 1824,  D.  the  obligor,  who,  on  the  14th 
August  preceding,  had  quitted  premises  he  held 
of  the  obligee,  paid  the  obligee  the  balance  on  a 
bond  due  Oct  19  following,  the  fixtures  left  on 
the  premises,  which  were  valued  on  the  24th 
September,  being  taken  in  discharge  of  the  other 
portion  of  the  sum  payable  under  the  bond.  In 
July  preceding,  D.,  upon  looking  into  his  affairs, 
found  he  could  only  pay  17s.  in  the  pound,  and 
he  sold  his  watch  and  part  of  his  stock  to  satisfy 
some  claims  upon  him,  and  became  bankrupt 
October  28, 1824,  but  said  he  had  no  intention  of 
becoming  bankrupt  at  the  time  he  paid  the  ob- 
ligee, though  he  made  the  payment  because  he 
expected  other  creditors  would:  get  possession  of 
his  property.  In  an  action  by'D.'s  assignees 
against  the  obligee:— Held,  that  the  jury  were 
properly  directed  to  consider  whether  the  pay- 
ment were  made  by  D.  with  a  view  to  the  proba- 
bility of  his  becoming  bankrupt,  and  in  fraudulent 
preference  of  the  obligee.  Flook  v.  Jones,  4  . 
Bing.  20 ;  12  Moore,  96. 

Whether  a  particular  payment  has  been  made 
by  a  trader  in  contemplation  of  bankruptcy,  is 
purely  a  question  for  a  jury.    Id. 

A  payment  made  in  June,  1825,  by  a  debtor, 
bona  fide,  without  intention  of  fraudulent  prefer- 
ence, ten  days  before  a  commission  issued 
against  him: — Held,  to  be  protected  under  6 
Geo,  4,  c  16,  s.  82.  Churchill  v.  Crease,  5 
Bing.  177 ;  2  M .  <fc  P.  415. 

A  trader  in  the  Fleet  prfcon,  under  an  arrest 
for  debt,  eight  days  before  the  suing  out  of  a 
commission  against  him,  obtained  a  day  rule,  and 
went  to  an  insurance  office  to  receive  a  sum  of 
money  that  was  due  to  him ;  the  defendant,  to 
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whom  the  bankrupt  was  indebted,  knowing  that 
he  was  about  to  receive  the  money,  without  any 
communication  from  him,  met  him  at  the  office, 
and  procured  payment  of  his  debt  out  of  the  mo- 
ney received  by  the  bankrupt.  The  pay  ment  was 
made  on  the  8th  June,  the  debtor  paving  been 
committed  to  prison  the  19th  of  April  preceding, 
and  on  the  18th  June  a  commission  issued  against 
htm  on  an  act  of  bankruptcy  committed  by  his 
lying  in  prison.  In  assumpsit  by  the  assignees 
for  money  had  and  received  by  the  defendant  to 
their  Use,  the  jury  having  found  that  there  was 
no  fraudulent  preference,  and  that  the  defendant 
did  not  know  of  his  debtor's  insolvency  and  im- 
prisonment at  the  time  of  the  payment : — Held, 
that  the  payment  was  protected  under  the  82d 
section  of  the  statute,  and  was  not  a  fraudulent 
preference  within  the  exception  in  that  clause. 
Churchill  v.  Crease,  5  Bing.  177 ;  2  M.  &  P.  415. 

In  order  to  make  void  a  deed  as  fraudulent 
against  creditors,  it  is  not  necessary  to  prove  that 
the  party  was  insolvent  at  the  time,  if  it  appear 
that  the  intention  was  to  delay  creditors.  Ri- 
chardson v.  Smallwood,  Jacob,  553. 

Delivery  of  effects,  in  contemplation  of  bank- 
ruptcy to  a  creditor,  though  standing  perfectly 
bona  fide,  is  bad  if  voluntary  and  without  pres- 
sure.   Ex  parte  Scudamore,  3  Ves.  jun.  88. 

A  trader  stopped  payment  generally  on  the  5th 
January,  and,  on  the  evening  of  the  6th,  sent  a 
100/.  note  to  a  particular  creditor,  saying  it  was 
to  help  him  over  his  payments : — Held,  that  such 
trader  afterwards  becoming  a  bankrupt,  his  as- 
signees might  recover  the,  money,  although,  at 
the  time  of  payment,  a  bill  for  a  larger  amount 
was  becoming  due  which  had  been  accepted  by 
the  creditor  tor  the  bankrupt's  accommodation, 
and  for  which  he  had  promised  to  provide ;  and 
that  the  creditor  could  not  be  considered  as  the 
agent  of  the  bankrupt  to  pay  the  money  for.  the 
bill,  because  he  being  a  party  to  it,  the  payment 
operated  pro  tanto  m  his  discharge.  Outhrie 
v.  Crossley,  2  C.  &  P.  301— Abbott:  &  P.  Her- 
bert  v.  WiUocks,  M.  &  M.  355,  n. 

A  creditor  obtains  a  preference  in  contempla- 
tion of  an  intended  deed  of  composition,  which 
would  be  fraudulent  against  the  creditors  under 
that  deed ;  the  composition  going  off,  the  creditor 
may  hold  his  securities  against  a  commission 
subsequently  issued,  and  not  contemplated  at  the 
time  of  the  preference.  Wheelwright  v.  Jackson, 
5  Taunt  109,633;  2  Rose,  127. 

Where  a  trader,  having  accepted  a  bill  for  the 
use  of  a  third  person,  is  induced  by  that  person  to 
pay  the  bill,  after  having  informed  him  that  he 
■  was  insolvent  on  the  promise  of  such  person  to 
guarantee  the  payment  of  a  composition  to  the 
trader's  creditors,  and  he  afterwards  becomes 
bankrupt,  that  payment  is  a  fraudulent  prefer- 
ence. Singleton  v.  Buffer,  2  &  &  P.  283;  3 
Esp.  215. 

Assignees  may  maintain  an  action-  on  a  pro- 
missory note,  reserving  interest  half  yearly,  given 
for  the  balance  of  an  account,  consisting,  amongst 
other  articles,  of  money  lent  by  the  defendant  to 
the  bankrupt,  such  note  not  being  given  in  the 
usual  and  ordinary  course  of  trade  and  dealing, 


so  as  to  be  protected  by  the  stat  19  Geo.  2?c  39. 
Harwood  v.  Lamas,  11  East,  127. 

So,  if  the  payee  of  a  bill  received  from  a  third 
person  as  the  price  of  an  estate,  give  time  to  the 
drawee,  on  condition  that  he  shall  allow  interest, 
and  afterwards  the  drawee  discharge  the  bill, 
having  in  the  mean  timo  committed  an  net  of 
bankruptcy ;  this  is  not  such  a  payment  in  the 
ordinary  course  of  trade  as  is  protected  by  19 
Geo.  2,  c.  32,  and  the  assignees  may  recover  the 
money  from  the  payee.  Vernon  v.  Hall,  2  T. 
R.648. 

3.  .Attachments. 

B.  by  charter-party  hired  a  ship  of  defendants, 
the  owners,  to  carry  a  cargo  to  Hayti,  and  en- 
gaged to  find  a  homeward  cargo.  On  the  ship's 
arrival  at  Hayti,  B»  assigned  the  cargo  to  C.  as  a 
security  for  advances.  The  hire  not  having 
been  paid,  defendants,  under  a  judgment  of  a 
court  at  Hayti,  attached  the  cargo  in  the  hands 
of  C.  to  discharge  the  claim  for  hire ;  and  B. 
having  declined  to  find  a  homeward  cargo,  the 
captain  procured  one  for  defendants,  who  re- 
ceived the  freight  on  its  arrival  in  London  :-*- 
Held,  on  B.'s  having  become  bankrupt  subse- 
quent to  the  assignment,  that  his  assignees  could 
not  recover  from  the  defendants  the  proceeds  of 
the -cargo  attached  at  Hayti,  or  of  the  homeward 
freight  Kymer  v.  Larkin,  5  Bing.  71 ;  1M.& 
P.  183. 


An  a  foreign  merchant,  purchased  in  his  own 
name,  but  on  account  and  with  the  money  of  B, 
a  British  merchant,  certain  bank  shares  in  the 
French  funds.  The  latter  drew  bills  on  A^  which 
he  accepted,  on  the  security  of  such  shares  stand- 
ing in  his  name ;  and  these  bills  were  assigned 
by  B  for  a  valuable  consideration  to  C,  a  Bri- 
tish subject  Before  they  became  due,  R  autho- 
rized A.  by  letter  to  sell  the  bank  shares,  in  or- 
dej  to  reimburse  himself  against  the  bills.  Be- 
fore the  letter  arrived,  A.  had  stopped  payment, 
and  afterwards  became  bankrupt,  and  the  hffls 
were  dishonoured :  B  also  afterwards  became 
bankrupt  G,  by  process  in  the  foreign  country, 
attached  the  bank  shares  still  standing  in  the 
name  of  A.  for  the  debts  due  to  him  on  the  bills ; 
and  the  court  there  decreed  that  the  bank  shares 
should  be  sold,  and  the  proceeds  should  be  ap- 
plied first  to  pay  a  debt  due  from  B  to  A-,  and 
afterwards  to  retire  the  bills.  Under  this  decree 
C.  received  a  certain  sum  of  money  on  acooont 
of  the  bills:— Held,  that  the  assignees  of  A. 
could  not  recover  such  earn  back,  as  money  be- 
longing to  B.  Cazenove  v.  Presort,  5  B.  at  A.  Tft. 

A  creditor  for  goods  sold  and  delivered  to  a 
trader,  who  had  committed  a  secret  act  of  bank- 
ruptcy, not  being  cognisant  thereof  attached 
money  of  the  trader's  in  the  bands  of  a  third  per- 
son, and  recovered  judgment,  and  received  the 
amount  from  such  third  person;  a  h  mi  in —km 
afterwards  issued  :<%-Held,  that  this  was  not  a 
protected  payment,  as  it  could  not  be  said  to  be 
m  any  way  a  payment  made  by  the  bankrupt. 
Hovilv.  Browning,  7  East,  154;  3  Smith,  15& 

N  So,  i£  after  the  assignment  of  a  bankruprt  es- 
tate, a  creditor  knowing  it  and  residing  in 
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land  attach  the  money  of  the  bankrupt  abroad, 
the  assignees  may  recover  it  in  an  action  for 
money  received  to  their  use.  Hunter  v.  Potts, 
4T.R.182. 

4  Mortgages. 

If  a  trader,  before  his  bankruptcy,  deposit  a 
as  a  security  for  money,  but  no  mortgage 
or  assignment  of  it  then  takes  place,  the  assignees 
may  recover  it,  as  no  legal  title  passes  to  the 
party  it  is  delivered  to.  Dos  d.  Maslin  v.  Roe, 
5  Esp.  105— EUenborough. 

So,  if  the  trader  before  his  bankruptcy  has 
given  a  power  oC  attorney  to  another,  to  receive 
sums  of  money  due  to  him,  in  consideration  of 
engagements  entered  into  by  such  person  on  ac- 
count of  the  bankrupt;  money  received  under 
such  power,  after  bankruptcy,  may  be  recovered 
by  the  assignees.  Hovill  v.  Lethtoaite,  5  Esp. 
15S— EUenborough. 

If  a  mortgagor  in  possession  become  bank- 
rapt,  and  the  mortgagee  give  notice  to  the  tenants 
to  pay  him  the  by-gone  rents,  a  payment  lo  the 
mortgagee  is  good  against  the  assignees  of  the 
mortgagor.    Pope  v.  Biggs,  9  B.  &  C.  345. 

5.  Delivery  of  Bills  as  Security. 

A.,  being  indebted  to  B.  &  Co.  who  became 
bankrupts,  deposited  a  promissory  note  with  the 
defendants  as  their  assignees,  and  afterwards  paid 
them  the  amount  of  the  debt  due  from  him  to  R 
Sl  Co*,  on  which  the  note  was  given  up :  the  com- 
mission against  them  was  superseded,  and  another 
commission  issued,  under  which  the  defendants 
were  re-appointed  assignees.  Four  months  after 
A.  had  made  the  payment  to  them,  he  became 
bankrupt  on  a  secret  act  of  bankruptcy  previously 
committed  by  him : — Held,  in  an  action  for  money 
had  and  received,  brought  by  his  assignees  against 
the  defendants  in  then*  own  right,  between  the 
superseding  the  first  commission  and  issuing  the 
second,  that  they  are  not  entitled  to  recover  the 
payment  made  to  the  latter  by  A.,  it  being  pro- 
tected by  the  46  Geo.  3,  c  135,  s.  1,  as  the  sub- 
Suent  commission  re-vested  those  rights  in  the 
mdantfl,  which  they  believed  to  exist  when  the 
payment  was  made:  and  as  such  payment,  if 
made  to  &  &  Co*  could  not  have  been  disturbed, 
if  they  had  remained  solvent  Davenport  v.  Car- 
ter, 5  Moore,  16;  2  B.  &  B.  317. 

An  action  of  trover  cannot  be  maintained  by 
the  assignees  of  a  bankrupt,  to  recover  bills  of 
exchange  from  the  holder,  who  drew  them  with 
a  knowledge  of  the  bankrupt's  insolvency,  and, 
after  compelling  such  bankrupt  to  si£n,  induced 
has  creditors,  who  were  not  aware  of  the  circum- 
stances, to  accept  them.  Walker  v.  Laing,  1 
Moore,  381;  7  Taunt  568. 

Where  a  person,  previous  to  his  bankruptcy, 
deposited  a  bill  with  defendant  for  the  purpose  of 
rninng  money  thereon,  and  an  advance  was  ac- 
cordingly made;— Held,  that  the  assignees  of 
ssseh  bankrupt  were  entitled  to  recover  the  bill  in 
an  action  of  trover,  on  having  tendered  the  money 
adranced,  although  a  balance  remained  due  from 
the  bankrupt  to  the  defendant,  on  a  general  ac- 


count ;  and  that  this,  therefore,  was  not  a  case  of 
mutual  trust  or  credit,  within  the  statute  5  Geo. 
2,  c.  30,  s.  2a  Key  v.  Flinty  I, Moore,  451 ;  8 
Taunt  21. 

Where  A*  shortly  before  his  bankruptcy,  was 
applied  to  by  B.,  to  whom  he  owed  471.,  for  pay- 
ment, and  A.  gave  him  a  bill  for  the  purpose  of 
getting  it  discounted,  and,  after  paying  his  own 
debt,  to  pay  over  the  surplus  to  A.,  who,  before- 
the  bill  was  discounted,  became  bankrupt:— 
Held,  that  B.  could  not  retain  the  bill  in  an  ac- 
tion of  trover  against  the  assignees  of  A.  Hum- 
phries v.  Wilson,  2  Stark.  566— Dallas. 

Where  assignees  have  recovered  a  sum  of 
money  from  the  bankrupt's  banker,  received  by 
him,  and  paid  over  to  a  creditor  of  the  bankrupt, 
with  knowledge  of  the  bankruptcy,  they  cannot 
recover  the  same  sum  from  the  creditor,  though 
he  received  it  after  notice  of  the  bankruptcy. 
Vernon  v.  Hanson,  2  T.  R.  287.    - 

A.,  an  agent,  held  funds  belonging  to  B.  his 
principal,  but  had  accepted  bills  drawn  by  B,  to 
the  full  amount  of  them.  B  paid  away  the  bills 
to  his  creditors,  who,  to  relieve  A.  from  liability, 
and  without  the  knowledge  of  Bn  accepted  from 

A.  a  composition  of  10s.  m  the  pound,  and  gave 
him  up  the  bills ;  A.  then  holding  funds  belong- 
ing to  B.  to  the  full  amount  of  the  bills.  B. 
afterwards  became  bankrupt,  and  his  assignees 
brought  assumpsit  for  money  had  and  received 
against  A.  for  the  difference  between  the  amount 
of  the  bills  and  the  composition : — Held,  that  as 

B.  had  been  benefited  to  the  full  amount  of  the 
bills,  the  payment  of  the  composition  was,  as  be- 
tween him  and  A.,  a  full  payment  of  the  bills, 
and  therefore,  that  the  action  was  not  maintain- 
able. Stonehovse  v.  Read,  5  D.  &  R.  603 ;  3  B. 
&  C.  669. 

The  defendant,  having,  for  securing  a  debt, 
taken  an  indorsement  of  the  bills  of  lading  of 
certain  cargoes,  which  was  void,  because  mode 
after  an  act  of  bankruptcy  committed  by  the  in- 
dorse^ effected  for  his  own  account  an  insurance 
on  the  cargoes;  and  a  loss  happening,  he  recover- 
ed against  the  underwriters  on  a  count  averring 
interest  in  the  assignees  of  the  indorser,  then  a 
bankrupt: — Held,  that  the  assignees  could  not 
recover  over  this  money,  as  had  and  received  by 
the  defendant  for  their  use.  Grant  v.  Hill,  4 
Taunt  380. 

A.  desires  leave  to  place  certain  long  bills  in 
B.'s  hands,  and  to  be  allowed  permission  to  draw, 
without  renewal,  bills  of  shorter  dates,  and  de- 
sires B.  to  calculate  the  sum  to  be  drawn  for,  al- 
lowing commission ;  and  the  long  bills  indorsed 
by  A.  are  inclosed  to  B.  in  the  same  letter.  B. 
answers,  that,  agreeable  to  A.'s  wishes,  he  had 
discounted  the  bills,  and  then  specifies  the  amount 
to  be  drawn  for.  This  transaction  is  not  an  ex- 
change or  sale  of  bills  upon  discount,  but  a  de- 
posit of  the  long  bills ;  on  condition  of  being  al- 
lowed to  draw  shorter  bills,  and  B.  having  ac- 
cepted A.'s  bills,  and  such  acceptances  being 
dishonoured  in  consequence  of  B.*s  bankruptcy, 
and  the  long  bills  having  remained  in  specie  in 
B.'s  hands  at  the  time  of  his  bankruptcy,  and  ft's 
guest  having  afterwards  received  the  value  of 
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them,  A.  may  recover  the  amount  of  them  as 
money  had  and  received  to  hia  use.  Parke  v. 
Eliason,  1  East,  544. 

A  person  having  three  bills  of  exchange,  ap- 
plied to  a  country  banker,  with  whom  he  had  no 
previous  dealings,  to  give  for  them  a  bill  on  Lon- 
don of  the  same  amount,  and  the  bill  given  by 
the  banker  was  afterwards  dishonoured : — Held, 
that  this  was  a  complete  exchange  of  securities, 
and  that  trover  would  not  lie  for  the  three  bills 
of  exchange :— 'Held  also,  that  if  the  exchange 
had  not  been  complete,  still  that  the  banker 
having  become  a  bankrupt,  and  the  three  bills 
having  come  to  the  possession  of  his  assignees, 
must  be  considered  as  goods  and  chattels  in  the 
order  and  disposition  of  the  bankrupt  at  the  time 
of  his  bankruptcy,  within  the  statute  of  James. 
Hornblower  v.  Proud,  2R&A.  327. 

If  a  trader,  on  receiving  bills  from  one  of  his 
creditors  abroad,  to  whom  be  is  indebted  beyond 
the.  amount  of  them,  after  becoming  insolvent, 
but  before  committing  an  act  of  bankruptcy,  de- 
livers these  bills  with  the  consent  of  his  other 
creditors,  to  an  agent  of  the  person  who  had  re- 
mitted them,  for  tine  use  of  the  latter  if  he  should 
be  ultimately  entitled  to  them ;  this  is  a  legal  and 
valid  transaction :  and  if  a  commission  afterwards 
issues  against  the  trader,  his  assignees  cannot 
maintain  an  action  against  the  trustee  to  recover 
the  produce  of  the  bills.  Oraffe  v.  Greffulhe,  1 
Camp.  89 — Ellenborough. 

Where  a  trader,  indebted  to  the  defendants, 
after  a  secret  act  of  bankruptcy,  gives  them  a  new 
bill  in  lieu  of  their  former  claim,  and  deposits 
with  them  certain  policies  of  insurance  made  on 
his  account  as  collateral  security;  and  after  notice 
of  a  loss  upon  these  policies  the  policy-broker, 
at  the  bankrupt's  request,  gives  his  own  accept- 
ance to  the  defendants,  which  was  afterwardsjiaid 
in  order  to  induce  them,  to  give  up  their  lien  on 
the  policies;  after  which  a  commission  having 
issued  against  the  trader  on  the  prior  act  of 
bankruptcy :— Held,  that  the  assignees  could  not 
recover  from  the  defendants  the  amount  of  the 
broker's  acceptance  paid  to  them,  which  was  the 
money  of  the  broker,  and  not  of  the  bankrupt ; 
though  the  broker  in  settling  his  account  with  the 
assignees,  retained  the  amount  of  the  money  so 
paid  by  him  to  the  defendants,  in  order  to  get 
the  policies  out  of  their  hands.  Hovil  v.  Pack, 
7  East,  164;  3  Smith,  164. 

A.  sold  goods  to  R,  for  which  the  latter  was  to 
pay  by  a  bill  at  three  months;  B.  gave  A.  a  check 
on  his  bankers,  (who  were  also  the  bankers  of  A.), 
requiring  them  to  pay  A.  on  demand,  in  a  bill  at 
three  months ;  A.  paid  the  check  into  the  bankers, 
and  took  no  bill  frem  them;  but  the  amount 
was  transferred  in  the  banker's  books  from  R's 
account  to  A.*s,  with  the  knowledge  of  both;  the 
bankers  failed  before  the  check  became  due;  and 
it  was  held,  that  A.  could  not  recover  the  value 
of  the  goods  against  B.  Bolton  v.  Richard,  6 
T.R.139;  lEsp.106. 

A  trader  in  contemplation  of  bankruptcy,  and 
without  solicitation,  put  throe  checks  in  the 
hands  of  his  clerk,  to  be  delivered  to  a  creditor  at 
the  counting-house  of  the  latter ;  but,  before  they 


were  delivered,  the  creditor  called  upon  the  trader, 
and  demanded  payment  of  hia  debt : — Held,  that 
the  intention  to  give  a  voluntary  preference  not 
having  been  censummated,  this  was  a  valid  pay- 
ment   Bayley  v.  BaUard,  1  Camp.  416— "EUenb.^ 

A  factor  gave  his  acceptance  to  his  principal, 
for  the  amount  of  goods  sold  on  account,  after  a 
secret  act  of  bankruptcy  of  the  principal,  but 
without  notice  to  the  actor;  and,  after  having  re- 
ceived notice,  paid  the  acceptance  to  the  holder: 
— Held,  that  it  was  a  protected  payment  by  stat 
1  Jac.  1,  c.  15,  s.  14.  WilkinsY.  Casey,  1T.TL 
711.       * 

A  banker  is  not  justified  in  paying  the  drafts 
of  a  person,  who  has  placed  money  in  his  hands, 
after  he  has  notice  of  an  act  of  bankruptcy  com- 
mitted by  him.     Vernon  v.  Monkey,  2  T.  R.  113. 

A  trader  having  securities  in  his  banker's  hands, 
to  a  certain  amount,  after  a  secret  act  of  bank- 
ruptcy, drew  on  them  a  bill  for  a  larger  amount, 
on  the  score  of  his  accommodation,  payable  to 
his  own  order,  which,  after  acceptance,  he  in- 
dorsed to  the  plaintiff,  who  knew  of  his  partial 
insolvency,  but  not  of  his  bankruptcy : — Held, 
that  the  plaintiff  could  only  recover  against  the 
acceptors  the  amount  of  the  sum  accepted  for 
the  accommodation  of  the  bankrupt,  over  and 
above  the  amount  of  the  securities  in  their 
hands.     Willis  v.  Freeman,  12  East,  656. 


6.  Delivery  of  Goods  as  Security. 

A  creditor,  knowing  his  debtor  to  be  in 
tressed  circumstances,  and  not  able  to  pay 
debt,  applied  to  him,  in  the  first  instance,  about 
two  months  before  his  bankruptcy  for  a  security, 
and  took  part  of  his  stock  in  trade  for  that  purpose: 
this  is  not  an  undue  preference,  though  the  cre- 
ditor did  not  threaten  to  sue  him  in  case  of  a 
refusal    Smith  v.  Payne,  6  T.  R.  153. 

So,  if  the  debtor  give  goods  out  of  his  shop  in 
part  payment  of  a  bond,  not  then  due,  and 
shortly  afterwards  become  bankrupt,  the  mere 
circumstance  of  the  bond  not  being  due  will  net 
alone  vitiate  the  part  payment  Hartshorn  v. 
Slodden,  2  B.  &  P.  582;  4  Esp.  60. 

Where  the  act  of  delivering  goods  by  a  trader, 
to  secure  the  defendant,  who  was  under  accept- 
ances for  him,  payable  at  a  future  day,  was  clearly 
not  voluntary  on  the  trader's  part,  but  made  m 
consequence  of  the  urgency  of  the  defendant, 
(evidenced  by  the  proposal  for  giving  such  secu- 
rity originating  with  him),  it  is  immaterial  to 
consider  whether  the  trader  had  his  bankruptcy 
in  contemplation  at  the  time :  nor  will  the  trans- 
action, being  bona  fide,  and  not  colourable,  be 
impeached  by  the  secrecy  with  which  the  delivery 
was  made  by  the  trader,  in  order  to  save  his  own 
credit  in  the  view  of  the  world.  Creasy  v.  Crease, 
11  East,  256;  2  Camp.  166. 

Where  a  trader,  being  pressed  by  a  creditor  fir 
payment  or  security,  one  or  other  of  which  be 
said  he  would  have,  gave  a  bill  of  sale  of  certain 
wools  and  cloths  in  a  mill,  apparently  the  whole 
of  his  stock,  and  immediately  left  ms  business 
and  home,  and  became  a  bankrupt;  this,iaeemooh 
as  the  act  done  did  not  redeem  the  trader,  worn 
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fhunany  present  difficulty,  which  i»  the  ordinary 
motive  for  such  an  act,  when  really  done  under 
the  pressure  of  a  threat,  is  evidence  that  it  was 
not  done  under  such  pressure,  but  voluntarily, 
and  with  a  view  to  prefer  the  particular  creditor, 
in  contemplation  of  bankruptcy ;  and  is  therefore 
void  against  the  other  creditors  of  the  bankrupt 
Thornton  v.  Hargreaves,  7  East,  544. 

A  bond  assigned  as  security  for  money  paid  to 
the  use  of  a  person  who  had  committed  a  secret 
act  of  bankruptcy,  cannot  be  retained  against  the 
assignees,  Hammersley  v.  Purling,  3  Ves.  jun. 
757. 

In  trover  for  a  bill  delivered  as  a  fraudulent 
preference,  non-delivery  of  the  bill  upon  demand, 
after  it  is  due  and  payment  has  been  made,  is 
not  a  conversion.    Jones  v.  Fort,  9  B.  &  C.  764. 

The  delivery  of  goods  upon  a  threat  of  arrest 
is  not  a  payment  within  6  Geo.  4,  c  16,  s.  83. 
Smith  v.  Moon,  M.  &  M.  458— Tindal. 

A  trader  may  make  a  transfer  of  his  goods, 
on  the  eve  of  bankruptcy,  to  a  creditor  who  com- 
pels him  so  to  do  by  any  threat;  but  a  voluntary 
and  fraudulent  preference  is  an  act  moving  from 
the  trader,  whereby  he  elects  to  favour  a  parti- 
cular creditor.    Reed  v.  Ayton,  Holt,  503 — Wood. 

If  a  bankrupt,  on  the  eve  of  his  bankruptcy, 
fraudulently  deliver  goods  to  one  of  his  creditors, 
the  assignees  may  disaffirm  the  contract,  and  re- 
cover the  value  of  the  goods  in  trover ;  but  if 
they  bring  assumpsit  they  affirm  the  contract, 
and  then  the  creditor  may  set  off  his  debt  Smith 
v.  Hodson,  4T.R.  211. 

Whether  a  trader  in  embarrassed  circum- 
stances, who  delivers  goods  to  a  creditor  in  dis- 
charge of  his  debt,  does  it  in  contemplation  of 
bankruptcy,  is  a  question  of  fact  for  the  jury. 
Fidgeon  v.  Sharps,  5  Taunt  359;  1  Rose,  153. 

A  transfer  of  goods  in  a  warehouse  by  a  bankrupt 
to  A.  &  Co,  by  mistake  for  A  &  Son,  more  than 
two  n>mtfh?  before  the  issuing  of  the  commission, 
but  corrected  within  two  months,  vests  the  pro- 
perty of  the  goods  in  A  &  Son  from  the  time  of 
the  first  transfer,  under  6  Geo.  4,  c.  16,  s.  81. 
Peekham  v.  Luhmoor,  M.  &  M.  251— Tenterden. 

If  A.  have  a  lien  on  goods  of  a  bankrupt  in 
bis  hands,  and  B.  without  knowledge  of  any  act 
of  bankruptcy  pay  A.  the  sum  for  which  he*  has 
a  lien,  and  advance  a  nirther  sum  to  the  bank. 
rapt  mSon  those  £oods  which  are  delivered  to  him, 
trover  will  not  he  by  the  assignees :  he  has  the 
same  Men  as  A.  But  if  the  value  of  the  goods 
be  more  than  the  whole  sum  advanced,  the  assig- 
nees may  maintain  an  action  for  money  had  and 
received  for  the  residue.  Dixon  v.  Purse,  Peake's 
Add.  Cas.  187— Kenyon. 

A  merchant  pledges  for  value  the  bills  of  lading 
of  an  expected  cargo,  his  property,  in  the  profits 
of  which  his  agents  abroad  were  interested  in  a 
certain  proportion.  His  agents,  without  the 
knowledge  of  the  owner  or  the  pawnees,  dispose 
of  part  of  the  cargo  abroad,  after  which  the  owner 
becomes  a  bankrupt :  he  induces  the  agents  to 
replace  the  floods  disposed!  of  by  others,  or  which 
the  agents  give  him  bills  of  lading,  and  he  sends 
them  to  the  pawnees,  to  make  good  their  security: 


—Held,  that  his  assignees  might  recover  the  sub- 
stituted goods  from  the  pawnees.  Meyer  v.  Sharpe, 
5  Taunt  74. 

An  assignment  of  goods  at  sea  as  a  collateral 
security  for  a  debt,  ana  a  subsequent  indorsement 
of  a  bill  of  lading,  are  good  as  against  the  assig-  > 
nees  of  the  assignor,  who  committed  an  act  of 
bankruptcy  between  the  assignment  of  the  goods 
and  the  indorsement  of  the  bill  of  lading.  Lem- 
priere  v.  Pasley,  2  T.  R.  485. 

Where  R^  a  tradesman,  being  arrested  at  the 
suit  of  the  defendant  upon  a  ca.  sa.,  placed  goods 
in  the  hands  6f  the  sheriff's  officer  to  raise  money 
upon  them,  who  accordingly  pledged  them,  and 
five  weeks  afterwards  paid  over  the  amount  to  the 
defendant: — Held,  that  the  assignees  of  R^  who 
had  committed  an  act  of  bankruptcy,  before  the 
arrest,  might  recover  the  money  paid  to  the  de- 
fendant in  an  action  for  money  had  and  received, 
although  the  defendant  was  not  privy  to  the 
taking  of  the  goods  by  the  sheriff's  officer,  and 
although  the  money  paid  to  the  defendant  was 
not  the  identical  money  raised  by  the  pledge.  AL 
lanmm  v.  Atkinson,  1  M.  ez.  S.  583;  2  Rose,  134. 


7.  Sale  of  Goods. 

Where  a  trader  on  the  eve  of  bankruptcy  makes 
a  collusive  sale  of  his  goods  to  A^  the  assignees 
cannot  maintain  trover  for  them,  without  proving 
a  demand  and  refusal.  Nixon  v.  Jenkins,  2  H. 
Black.  135. 

If  one  buy  goods  of  a  bankrupt  under  such 
circumstances  as  will  entitle  his  assignees  to 
maintain  trover  for  them,  such  buying  is  in  it- 
self a  conversion,  and  the  assignees  need  not  ad- 
duce evidence  of  a  demand  and  refusal.  Yates 
v.  Carnsew,  3  C.  6x  P.  99— -Tenterden. 

A  fraudulent  sale  of  goods  by  a  bankrupt  to  a 
creditor,  in  order  to  keep  up  his  sinking  credit, 
to  prefer  this  one  and  cheat  the  others,  is  void. 
Martin  v.  Peutress,  4  Burr.  2477. 

A  sale  two  months  before  the  date  of  the  com- 
mission, though  after  an  act  of  bankruptcy,  is  to 
be  considered  as  if  there  had  been  no  prior  act  of 
bankruptcy.  Southwood  v.  Taylor,  1 B.  &  A.  471. 

An  assignment  of  all,  except  a  trifle,  of  a  man's 
Btock  in  trade,  in  favour  of  particular  creditors 
just  before  an  act  of  bankruptcy  committed,  is 
fraudulent  and  void.  Compton  v.  Bedford,  1  W. 
Black.  362. 

But  a  trader  may  lawfully  assign  part  of  his 
stock  in  favour  of  a  particular  creditor,  the  same 
day  on  which  he*  afterwards  commits  an  act  of 
bankruptcy.    Hooper  v.  Smith,  1  W.  Black.  441. 

A  bill  of  sale  made  by  a  trader  two  days  be- 
fore he  absconded,  is  a  fraud  on  all  the  bankrupt 
laws,  and  void.    Linton  v.  BarUet,  1  Whs.  47. 

Goods  of  a.  trader  bona  fide  sold  to  and  paid 
for  by  a  customer,  in  the  interval  between  a  secret 
act  of  bankruptcy  by  the  seller  and  the  suing 
out  of  a  commission,  without  the  purchaser's 
knowledge  of  the  bankruptcy,  are  not  recovera- 
ble in  trover  by  the  assignees ;  as,  under  a  com- 
mission issued  against  the  seller,  such  payment 
was  protected  by  the  statute.  1  Jac  1,  c:  15,  as. 
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13  4,14.  Cashv.Youngy31).&,R.G5Q;2R& 
G  413.  And  see  Coles  v.  Robins,  3  Camp.  183; 
1  Rose,  225. 

After  a  secret  act  of  bankruptcy  by  P.,  defend- 
ant accepted  a  bill  of  exchange  for  him  for  98L, 
at  three  months,  which  P.  paid  to  a  creditor  stand- 
ing  by:  later  in  the  course  of  the  same  day,  P. 
agreed  to  sell  defendant  four  horses  as  security  for 
70Z.  of  the  98/.  The  horses  were  subsequently 
delivered  to  the  defendant,  who  paid  the  982.  bill 
when  it  became  due :— Held,  that  the  transaction 
was  not  protected  by  the  83d  sect  of  6  Geo.  4,  c 
16,  as  it  only  amounted  to  a  set  off  of  the  price 
of  the  horses  against  a  by-gone  debt,  and  was 
not  a  payment  by  the  bankrupt  within  the  mean- 
ing of  the  act ;  and  the  court  directed  a  new  trial. 
Carter  v.  Breton,  4  M.  &  P.  424;  6  Bing.  617. 

A  trader,  after  a  secret  act  of  bankruptcy,  con- 
signed goods  to  a  factor,  who  agreed  to  advance 
money  thereon,  and  accordingly  accepted  and 
paid  bills  drrfwn  on  him  by  the  trader ;  a  commis- 
sion afterwards  issued  against  the  trader  on  such 
prior  act  of  bankruptcy,  after  which  the  factor 
sold  the  goods  and  .received  the  money : — Held, 
that  be  was  answerable  to  the  assignees  for  the 
value  of  the  goods.  Copland  v.  Stein,  8  T.  R.  199. 

A  bona  fide  purchaser,  for  ready  money,  of 
goods  sold,  after  an  act  of  bankruptcy,  without 
notice,  is  entitled  to  retain  them  under  a  com- 
mission which  issues  within  two  months,  if  the 
assignees  do  not  repay  the  money.  Hill  v.  Far- 
neU,  9  B.  &  C.  45. 

A.  purchased  of  B.,  a  hop  merchant,  a  library, 
and  paid  him  the  value,  B.  at  that  time  had  com- 
mitted an  act  of  bankruptcy,  of  which  A.  had  no 
knowledge :-— Held,  that  the  assignees  could  not 
recover  the  value  of  the  books,  without  at  least 
tendering  the  price,  inasmuch  as  the  payment 
made  by  A.'  was  declared  valid  by  6  Geo.  4,  c.  16, 
s.  82 ;  and,  in  order  to  give  full  effect  to  that  enact- 
ment, A.  must  at  least  have  a  lien  on  the  books 
in  respect  to  which  he  had  made  the  payment, 
until  the  assignees  tendered  him  the  sum  paid.  Id. 

Where  a  bankrupt,  after  a  secret  act  of  bank- 
ruptcy, bought  on  credit,  and  sold  for  ready  mo- 
ney at  unusually  low  prices,  the  purchasers  were 
held  not  protected  by  6  Geo.  4,  c  16,  s.  82,  unless 
the  purchase  was  in  the  usual  course  of  business. 
And  if  the  purchaser  knew  the  price  to  be  greatly 
under  the  value  of  the  commodity,  it  u  not 
within  the  protection  of  the  statute.  Ward  v. 
Clarke,  M.  &.  M.  497— Tenterden. 

Where  a  bankrupt,  before  his  bankruptcy  hav- 
ing purchased  goods  on  credit*  has  fraudulently 
resold  them  for  ready  money  under  their  value, 
an  action  for  goods  sold  and  delivered  cannot  be 
maintained  by  his  assignees  against  the  purchaser, 
to  recover  the  difference  between  the  sum  paid 
to  the  bankrupt  and  the  value  of  the  goods.  Bur- 
ra  v.  Clarke,  4  Camp.  355— Gibbe. 

A^  at  the  instigation  of  B^  procures  credit  for 
goods  to  a  large  amount,  which  he  sells  to  B. 
at  very  inadequate  prices,  in  fraud  of  his  credi- 
tors; the  assignees  of  A-,  after  his  bankruptcy, 
cannot  recover  the  difference  from  B.  Hogg  v. 
JfifefteB.  1  Stark.  241— Ellenborougb. 


Upon  the  question  under  stat  46  Geo.  3,  & 
135,  (repealed  by  stat  6  Geo.  4,  c  16),  worths 
a  party  dealing  with  a  trader  knew  him  to  U  in- 
solvent, the  jury  may  infer  such  knowledge  from 
the  fact  of  the  party  buying  goods  of  the  trader 
to  a  great  extent,  for  a  period  of  near  two  yean, 
at  prices  more  than  30  per  cent  under  prime  oat 
Yates  v.  Carnstw,  3  C.  &  P.  99— Tenterden. 

A.  became  bound  as  a  surety  for  B\  who,  in 
order  to  indemnify  him,  agreed  that  he  should 
retain  out  of  any  money  which  should  be  doe 
from  him  to  R,  in  respect  of  any  dealing!  b* 
tween  them  in  trade,  so  much  as  he  should  psy 
on  the  bond ;  B«  afterwards  sold  good*  to  A.  of  t 
less  value  than  the  money  secured  by  the  bond, 
and  then  became  a  bankrupt,  and  A.  was  obliged 
to  satisfy  the  bond:— Held,  that  the  assignees  of 
A.  could  not  recover  in  an  action  for  good*  told 
and  delivered,  there  being  nothing  doe  to  the 
bankrupt's  estate  on  the  original  contract  D*+ 
son  v.  Lockhartt  5  T.  R.  133. 

Assignees  may  maintain  trover  against  one 
who  has  purchased  goods  from  the  bankrupt  in 
the  usual  course  of  his  trade,  after  a  secret adof 
bankruptcy,  although  the  goods  were  purcosisd 
on  sale  and  return,  and  although  the  assignee! 
afterwards  demanded  payment  from  the  defiffld- 
ant  as  upon  the  sale  of  the  goods.  Bsttt^ 
(?u>entw»12Stark.306^-E31enborc«g^Rnktt 

a  new  trial  refused. 
A.  sold  goods  to  BM  to  be  paid  for  by  a  bait 

two  months,  and  not  being  able  to  obtain jtw» 
Bn  and  doubting  his  solvency,  A  employed  vm 
broker  to  re-purchase  them  in  his  own  nune. 
which  was  doiie,  although  at  a  great  lots.  B."J** 
wards  became  a  bankrupt,  without  knowing  y 
the  goods  had  been  re-purchased  by  the  bote 
on  the  account  of  A.  In  an  action  of  new* 
brought  by  the  assignees  of  B.  against  A.fi»» 
goods :— Held,  that  they  were  not  entitled  to  n> 
cover,  as  the  transaction  was  not  fraudulent* 
the  part  of  A.  Harris  v.  Zffftefl,  4  Moore,  1* 
A  trader  in  prison  employed  an  auetMMserv 
sell  goods,  who  sent  him  the  proceedf  bytv 
hands  of  the  defendant;  the  trader  became  btf* 
rupt  by  lying  two  months  in  prison ;— Hefcijn* 
his  assignees  could  not  recover  from  the  <*e*"J 
ant,  who  was  a  mere  bearer,  the  Tamel^fr\ 
so  received  and  paid  over.  Coles  v.  WrM* 
TaunLl98;2Rose,110.  AndsecTbptr.ti**1* 
7  B.  &  C.  101;  9  D.  A.  R.  881. 


8.  Gifts  of  Money. 
(a)  7b  Children, 

Money  given  by  *  father,  who  is  atftdefr* 
his  son,  to  advance  him  in  a  partnership  ™"J 
concern,  was  not  within  1  Jac  1,  c  15,  a.  5,  and 
could  not  be  recovered  from  the  son  by  the  m- 
signees  of  the  rather,  who  afterwards  beets* 
bankrupt  Kensington  v.  Chontler,ZH>&>*'*' 

A  fether,  at  the  request  of  his  son,  exec**** 
mortgage  to  secure  a  debt  due  from  the  •»» 
the  mortgagee:— Held,  that  the  mortgage** 
not  a  voluntary  conveyance,  without  eosswesv 
tion,  withm  1  Jac, l,c,  15,e.5.  B*fs**Bsm% 
Buck,  165. 
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A  bond  given  by  a  rather  by  way  of  settlement, 
previous  to  a  resolemnization  here  of  a  valid 
marriage  in  Scotland,  cannot  be  sustained  against 
creditors  under  his  commission.  Ex  parte  Hall, 
1  Rose,  30. 

A  mere  gift  of  money  by  the  bankrupt  to  his 
son  was  not  within  the  statute  1  Joe  1,  c,  15. 
Ex  parte  Shorland,  7  Ves.  jun.  88. 

(b)  Other  Gifts. 

A  fraudulent  gift  of  money,  in  contemplation 
of  insolvency,  may  be  avoided  by  the  assignees. 
AbtU  v.  Darnell,  M.  &  M.  370— Tenterden. 

Where  a  bankrupt,  in  the  habit  of  supplying 
his  son  with  money  to  pay  his  bills,  gave  him 
200i  just  before  he  stopped  payment,  being  at 
the  time  insolvent,  but  not  expecting  to  become 
a  bankrupt: — Held,  that  the  question  for  the 
jury,  in  an  action  by  his  assignees  against  the  son 
to  recover  that  money,  is,  whether  it  was  given  in 
the  ordinary  course  of  maintaining  the  son,  or  as 
a  fraudulent  preference  of  the  son  over' the  credi- 
tors, made  in  contemplation  of  insolvency.  Such 
gift  of  money  is  not  within  the  meaning  of  the 
6  Geo.  4,  c  16,  b,  83.    Id. 

A  voluntary  settlement  in  favour  of  strangers, 
by  one  not  indebted  at  the  time,  nor  meaning  a 
fraud,  is  good  against  the  subsequent  creditors. 
HoUoway  v.  Millard,  1  Madd.  414. 


9.  Payments  by  or  on  account  of  Bankrupts. 

(a)  Under  legal  Compulsion. 

Arrest .)— A  payment  under,  an  arrest  was  held 
to  he  protected  by  the  stat  19  Geo.  2,  c  32,  as  a 
payment  in  the  ordinary  course  of  trade.  Teals 
v.  Yannge,  M*Clel.  &  Y.  497:  &  P.  Cox  v.  Mor- 
gan, 2  &  St,  P.  39a 

Even  where  the  payment  was  made  a  few  days 
after  the  arrest,  if  in  consequence  thereof.  Holmes 
▼.Wms»ftgtoa,2B.ctP.399,  n.  And  see  7  East, 
138;  Haneood  v.  Lomas,  11  East,  \<tf;  and  AL 
hmsom  v.  Atkinson,  1  M.  &  a  583 ;  2  Rose,  134 

An  after  committing  an  act  of  bankruptcy,  in 
order  to  procure  his  discharge  from  arrest  at  the 
suit  of  A,  draws  and  indorses  to  B.  a  bill  of 
exchange,  which  C.  accepts,  in  expectation  of 
receiving  goods  of  A.'s  into  his  hands ;  C.  receives 
die  goods,  sells  them,  and  pave  the  amount  of 
the  bill  to  B.;  the  assignees  of  A.  cannot  main. 
tain  an  action  against  B.  for  this  money  as  money 
had  and  received  to  their  use.  Waller  v.  Drake, 
ford,  1  Stark.  481— Ellenborough.  Rule  for  a 
new  trial  refused. 

A  creditor  of  the  bankrupt  who  had  sued  out  a 
writ  against  him,  and  without  proceeding  upon  it, 
afterwards  received  from  him  a  bill  in  part  pay- 
ment of  his  debt,  after  being  apprized  that  there 
bad  been  a  meeting  of  his  creditors,  and  that  the 
bankrupt's  affairs,  at  that  time,  were  only  capa- 
ble of  paying  the  demands  of  his  creditors  by  in- 
stalments, although  he  was  assured  by  the  bank- 
rupt's agent  that  they  would  come  round,  was 
beM  liable  to  reftm4  the  proceeds  of  such  bill  to 
the   assignees,  as  a  payment  not  in  the  usual 


course  of  trade,  and  after  notice  of  his  insolvency. 
Bayly  v.  Sehqfield,  1  M.  At  S.  338 ;  2  Rose,  100. 

A  trader,  subsequently  to  an  act  of  bankruptcy, 
being  arrested  and  detained  in  prison,  at  the  suit 
of  several  creditors,"  sent  for  all  his  creditors  but 
one,  and  paid  their  debts  in  full ;  but  no  other 
circumstance  occurred  from  which  it  could  be 
presumed  that  they  knew  of  his  bankruptcy  or 
insolvency : — Held,  that  such  payments  were  not 
protected  by  the  19  Geo.  2,  a  32.  Southey  v. 
flutfer,  3  B.  &  P.  237. 

An  being  a  bankrupt,  continues  in  possession  of 
his  estate,  and  grants  an  annuity  out  of  certain 
premises  to  B.  The  tenant  in  possession  pays 
the  rent  to  B^  in  order  to  prevent  a  distress.  'The 
assignees  cannot  maintain  an  action  for  money 
had  and  received  against  B.  Darnton  v.  Pigman, 
Peake's  Add.  Cas.  111 — Kenyon.    - 


Threat  of  Arrest.] — Although  voluntary  pay- 
ments are  not  protected,  vet  payments  enforced 
by  coercion  of  law  are  valid  against  the  assignees, 
in  case  any  commission  be  afterwards  taken  out 
Foster  v.  AUanson,  2  T.  R.  479. 

If  a  bankrupt  gives  a  preference  to  a  creditor 
under  the  apprehension  of  legal  process,  however 
groundless,  such  preference  is  binding.  Thomp- 
son v.  Freeman,  1T.R.  155. 

Where  a  party  made  a  payment  to  defendant 
on  the  eve  of  bankruptcy,  and  after  a  threat  by 
defendant  to  arrest  him : — Held,  that,  notwith- 
standing such  a  threat,  the  motives  and  state  of 
mind  of  the  bankrupt  at  the  time  of  payment 
may  properly  be  left  to  the  jury,  upon  a  question 
whether  the  payment  was  voluntary  or  compulv 
sorv.    Cool;  v.  Rogers,  7  Bing.  438;  5  M.  &  P. 

Where  a  bankrupt  made  a  payment  to  defend- 
ant on  the  eve  of  bankruptcy,  as  he  said,  and  as 
circumstances  indicated,  to  benefit  defendant:-— 
Held,  that  the  assignee  might  recover  the  amount 
from  the  defendant,  notwithstanding  the  defend- 
ant, adduced  evidence  to  shew  that  he  had  press- 
ed for  payment,  and  had  threatened  to  arrest  the 
bankrupt    Id. 

A  payment  in  the  course  of  trade,  if  without 
notice  of  the  act  of  bankruptcy,  is  good,  though 
under  process.    Ex  parte  Parr,  9  Ves.  jun.  515* 

Money  paid  to  a  landlord  by  a  bankrupt  tenant 
to  avoid  a  threatened  distress,  is  a  protected  pay- 
ment   Stevenson  v.  Wood,  5  Esp.  200 — EDenb. 

A  bankrupt  proposed,  after  an  act  of  bankrupt- 
cy, to  dispose  of  a  beneficial  lease;  but  the  pur- 
chaser refused  to  take  it  unless  five  quarters' 
rent  in  arrear  to  the  landlord  were  first  paid. 
After  a  negotiation  between  the  bankrupt  and 
the  landlord,  who  knew  the  situation  of  the 
former,  the  rent  was  paid  out  of  the  money  which 
the  purchaser  had  agreed  to  give  for  the  lease, 
there  being  at  the  time  of  the  transaction  no  dis- 
tress on  the  premises,  but  the  landlord  having  a 
right  of  re-entry : — Held,  that  the  assignee  of 
the  bankrupt  could  not  recover  from  the  land* 
lord  the  rent  so  paid  him.  Mower  v.  Crsoue,  8 
Moore,  171;  2  Bmg.  261. 


\ 


399 


Protected  Transactions.        [BANKRUW]        Protected  Transactions. 


Criminal  Process.] — A  transfer  on  the  eve  of 
bankruptcy,  for  fear  of  criminal  process,  is  valid. 
Ex  parte  De  Tasttt,  1  Mont.  154. 

A  transfer  of  property  made  on  the  eve  of 
bankruptcy,  but  under  the  apprehension  that  a 
degree  of  force,  civil  or  criminal,  is  about  to  be 
applied,  is  valid.    Id. 

A  transfer  by  one  of  two  partners  on  the  eve 
of  bankruptcy,  under  circumstances  which  over- 
come the  free  will  of  the  party,  such  as  the  ap- 
prehension of  a  prosecution  for  forgery,  is  validi 
De  Tastet  v.  CarroU,2  Rose,  462;  1  Stark.  88. 
Rule  for  a  new  trial  refused. 

Where  a  draft  for  money  was  intrusted  to  a 
broker  to  buy  exchequer  bills  for  his  principal, 
and  the  broker  received  the  money,  and  misap- 
plied it  by  purchasing  American  stock  and  bul- 
lion, intending  to  abscond  with  it  and  go  to  Ame- 
rica, and  did  accordingly  abscond,  but  was  taken 
before  he  quitted  England,  and  thereupon  sur- 
rendered to  the  principal  the  securities  for  the 
American  stock  and  the  bullion,  who  sold  the 
whole  and  received  the  proceeds : — Held,  that 
the  principal  was  entitled  to  withhold  the  pro- 
ceeds from  the  assignees  of  the  broker,  who  be- 
came bankrupt  on  the  day  on  which  he  so  re- 
ceived and  misapplied  the  money.  Taylor  v. 
Plumer,  2  Rose,  415 ;  3  M.  &  S.  562. 

(ft)  Claim  of  Lien. 
Where  a  master  and  part  owner  of  a  vessel 
consigned  her  to  the  defendants,  who  were  ship- 
brokers,  on  the  usual  terms  of  commission,  on 
which  the  ship's  papers  were  handed  over  to 
them,  and  they  made  disbursements  on  his  ac- 
count ;  and  he  was  afterwards  arrested,  and  lay 
in  prison  more  than  two  months,  on  which  a 
commission  was  issued  against  him,  and  the 
plaintiffs  were  appointed  bis  assignees;  and 
whilst  he  was  in  prison,  the  defendants  adjusted 
their  account  with  him,  and  received  the  balance 
due  to  them,  on  account  of  their  disbursements, 
and  at  the  same  time  delivered  to  him  the  ship's 
papers : — Held,  in  an  action  brought  by  the  as- 
signees for  the  recovery  of  such  balance,  that 
they  were  not  entitled  to  recover,  as  the  defend- 
ants had  a  lien  on  the  papers  until  their  account 
was  adjusted  and  paid;  and  that  neither  the 
bankrupt  nor  his  assignees  could  have  disposed 
of  the  vessel  before  the  papers  were  given  up. 
Thompson  v.  Beatson,  7  Moore,  548 ;  1  Ring.  145. 

Money  paid  by  a  trader,  after  a  secret  act  of 
bankruptcy,  to  a  carrier,  for  the  carriage  of  goods, 
is  not  protected,  and  may  be  recovered  back  in 
assumpsit  by  his  assignees.  Bradley  v.  Clark,  5 
T.  R.  197. 


(c)  Payments  by  Bills. 

The  stat  19  Geo.  2,  c  32,  only  protected  pay- 
ments of  bills  of  exchange  after  secret  acts  of 
bankruptcy,  where  the  bankrupt  was  liable  on 
the  bills  to  the  party  receiving  the  money.  Hot- 
royd  v.  Whitehead,  2  Rose,  145;  3  Camp.  530; 
1  -Marsh.  128;  5  Taunt  440. 

Therefore,  where  A.  accepted  a  bill  payable  at 
his  banker's,  to  a  larger  amount  than  his  effects 


in  their  hands,  which  was  there  paid:  after- 
wards, having  committed  an  act  of  bankruptcy, 
he  repaid  them  the  balance : — Held,  that  tan 
was  a  payment  in  fraud  of  the  bankrupt  laws, 
and  not  protected.    Id. 

Assignees  cannot  recover  the  amount  of  t 
check  paid  by  the  bankrupt's  bankers  after  the 
bankruptcy,  in  trover  for  the  check,  against  the 
creditor  to  whom  the  check  was  delivered,  and 
the  money  paid.  Maihew  v.  SherweU,  1  Rose, 
118. 

A.,  shortly  before  his  bankruptcy,  draws  a  bill, 
and*  having  procured  it  to  be  discounted,  gave  ft, 
a  creditor,  an  order  to  receive  the  amount,  which 
he  directs  G,  Who  discounts  the  bill,  to  transmit 
to  B.;  whilst  the  money  was  in  the  hands  of  the 
carrier,  A.  commits  an  act  of  bankruptcy ;  R, 
who  afterwards  receives  the  money,  is  liable  to 
A.*s  assignees.    Henry  v.  Liddeard,  2  Rose,  463. 

A.  having  recovered  a  verdict  against  R,  R 
committed  an  act  of  bankruptcy ;  afterwards  A, 
having  had  no  notice  of  the  bankruptcy,  gave 
time  to  B.,and  instead  of  entering  up  judgment, 
and  suing  out  execution,  took  a  bill  drawn  bv  R 
on  O,  at  a  distant  period,  for  the  amount  of  the 
sum  recovered :— Held,  that  this  was  not  a  pro- 
tected  payment;  and  that  A.  was  liable  to  refund 
the  money  received  for  the  bill  to  the  **&** 
ofB.    iHWftmv.Mar«Aatt12H.Black,33i 

A.  in  London  agrees  to  consign  goodsioK^ 
Co.  at  Hamburgh,  on  a  commission  del  credere, 
to  receive  the  proceeds  through  the  hands  of  <g 
their  partner  in  London,  who  is  to  make  advance1 
to  A^  and  repay  himself  out  of  Ae  proceed*  R 

&  Co.  purchase  bills  at  Hamburgh,  drawn  on V. 
in  London,  indorsed  to  themselves,  and  whs* 
they  indorse  and  remit  to  C.  as  part  of  the  pro- 
ceeds, advising  A. thereof;  and  desiring tonto 
give  them  credit  for  them  when  duly  tomomw 
the  bills  are  accepted  by  Dn  but  never  indorsed 
over  to  A.,  and  before  they  become  due,  D.  stop 
payment :— Held,  that  the  jury  were  justified  m 
considering  that  the  bills  were  sent  on  the  ac- 
count and  at  the  risk  npt  of  A.  but  of  C;  aw 
therefore,  A.  having  become  bankrupt,  that  n» 
assignees  were  entitled  to  recover  the  balance  « 
the  proceeds  from  C.  Lucas  v.  Gromng,  » 
Marsh.  460 ;  7  Taunt  164 ;  1  Stark.  391. 

A.  agreed  to  consign  goods  to  B.  &C.  abroad 
to  be  there  sold  on  commission  on  his  aecflj»* 
on  which  the  defendant  guaranteed  that  B.  *<* 
should  sell  them  to  the  best  advantage,  and  rea- 
der a  just  account  of  sales.  Before  any  coonf* 
ment»  were  made,  C.  had  ceased  to  be  a  P*rt*r 
with  B.,  and  the  defendant  became  one  in  » 
.stead,  under  the  firm  of  B.&C0.  A-^TaI 
consigned  goods  to  B.  &,  Co^  who  remitted  tns 
proceeds  thereof  to  the  defendant,  for  the  pnrpo** 
of  being  handed  over  to  A-,  who  in  ocnsequence 
drew  bills  on  the  defendant,  which  he  by  ktt* 
agreed  to  accept,  depending  on  A.*s  promise  ■ 
provide  for  them,  if  remittances  should  not  am* 
from  B.  &.  Co.  to  meet  them.  A.  became jhaai- 
rupt,  previous  to  which  R  &  Co.  had  reimttedlj 
the  defendant,  directing  him  to  pay  A-  on  seat* 
of  the  goods  consigned  by  him,  which  w^^f"? 
were  not  received  by  the  defendant  till  after  U» 
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bankruptcy.  R  &  Co.  afterwards  sent  other  re- 
mittances, with  similar  directions,  with  which  the 
defendant  credited  the  bankrupt  in  his  account, 
and.  debited  him  for  the  acceptances  given  by 
ham  before  the  bankruptcy,  but  which  were  paid 
afterwards.  In  an  action  by  the  assignee,  to  re- 
cover those  subsequent  payments:— Held,  that  he 
was  not  entitled  to  recover,  as  there  was  a  speci- 
fic appropriation  of  the  proceeds  to  provide  for 
the  defendant's  acceptances  before*  the  bank- 
ruptcy.   Thomas  v.  De  Costa,  2  Moore,  386. 

Where  S.  obtained  bills  from  the  defenjfefit, 
upon  a  fraudulent  representation,  that  a  security 
given  by  him  to  the  defendant  (which  was  void) 
was  an  ample  security ;  and  on  the  next  day, 
having  resolved  to  stop  payment,  informed  the 
defendant  that  he  had  repented  of  what  he  hod 
done,  and  had  sent  express  to  stop  the  bills,  and 
would  return  them,  and  three  days  afterwards 
committed  an  act  of  bankruptcy,  after  which  he 
returned  to  the  defendant  all  the  bills  (except 
one,  which  had  been  discounted),  and  also  two 
bank-notes,  part  of  the  proceeds  of  such  discount, 
and  the  defendant  delivered  back  the  security, 
and  afterwards  a  commission  of  bankruptcy  is- 
sued against  S. ;  the  assignees  under  which  com- 
mission brought  trover  against  the  defendant  for 
the  bus  and  bank-notes :— Held,  that  the  defend- 
ant  was  entitled  to  retain  them.  Gladstone  v. 
Hsdwen,  1  M.  &  a  517 ;  2  Rose,  131. 

A.  general  agreement  between  a  bankrupt  and 
the  defendants,  before  the  bankruptcy,  that  the 
latter  should  accept  bills,  to  enable  the  former, 
by  his  agent  abroad,  to  purchase  cargoes  and 
transmit  them  to  the  defendants,  who  were  to  pay 
their  acceptances  out  of  the  proceeds,  and  place 
the  surplus  to  the  account  of  the  bankrupt,  consti- 
tutes no  defence  to  an  action  of  trover  brought 
by  the  assignees  for  the  recovery  of  certain  pro- 
ceeds received  by  the  defendants  after  the  bank- 
ruptcy, in  payment  of  their  claim  on  the  bank- 
rupt Carter  v.  Barclay,  3  Stark.  43— Ab- 
bott 

And  where  in  such  action  an  account  stated 
between  him  and  the1  defendants  was  produced, 
from  which  it  appeared  that  certain  proceeds, 
constituting  part  of  the  account,  had  got  into  the 
possession  of  the  defendants  subsequently  to  the 
bankruptcy :— Held,  that  such  account  was  suf- 
ficient to  throw  upon  them  the  onus  of  proving 
their  right  to  retain  such  proceeds,  although  a 
large  debt  upon  the  balance  was  due  to  them. 

If  the  payment  of  a  bill  be  made  after  an  act 
of  bankruptcy,  the  burden  of  shewing  that  it  is  a 
bona  fide  payment  is  cast  upon  thececeiver.  Bag- 
matt  v.  Andrews,  7  Bing.  217;  4M.&P.  839. 

A  trader,  in  a  state  of  insolvency,  and  conceal- 
ing  himself  from  his  general  creditors,  after  a 
secret  act  of  bankruptcy,  in  part  payment  of 
a  debt  delivered  a  bill  to  a  creditor  who  was  ac- 
quainted with  his  jfeoeof  retreat,  and  with  whom 
he  was  in  fiaendly  communication :— Held,  that 
this  was  not  a  payment  protected  by  the  83d 

ja. 
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(d)  Other  Payments. 

If  country  bankers  in  embarrassment,  and 
after  they  have  stopped  payment,  deliver  to  their 
London  banker,  upon  the  faith  that  assistance 
will  be  given  by  him,  bills  and  notes  of  such  an 
amount  that  if  assistance  is  not  given,  the  bank 
must  fail,  and  such  .assistance  is  not  given,  it  is 
a  preference,  although,  at  the  time,  there  is  not 
any  contemplation  of  an  act  of  bankruptcy. 
Simpson  v.  Sykes,  6M.&8.  295. 

A  payment  by  a  trader  after  he  has  committed 
an  act  of  bankruptcy,  and  when  he  contemplated 
the  probability  of  bankruptcy,  is  not  a  preference, 
if  made  to  enable  him  to  stand  his  ground. 
Vacher  v.  Cocks,  1  Rot  AdoL  145;  M.  &  M.  353. 

An  army  agent  was  in  the  habit  of  advancing 
money  to  his  customers  on  their  pay  and  pen- 
sions, by  checks  on  his  bankers.  Having  over- 
drawn his  banking  account,  he  received  a  new 
credit  from  the  bankers,  and  engaged  in  return  to 
pay  over  to  them,  on  receipt,  the  sums  which 
usually  came  to  his  hands  half-yearly  from  Go- 
vernment for  the  discharge  of  pensions.  The 
agreement  was  not  known  to  the  persons  who 
issued  these  funds.  He  committed  an  act  of 
bankruptcy  unknown  to  the  bankers;  and  having 
subsequently  received  some  Government  remit- 
tances, paid  them  over  according  to  the  above 
arrangement,  being  indebted  to  the  bankers  in 
more  than  the  amount  Quere,  whether  such 
payments  were  justifiable,  or  a  fraudulent  pre- 
ference 7 — Admitted,  that  if  the  sums  were  put 
into  the  bank  merely  to  enable  the  bankrupt  to 
go  on  in  business  for  a  time,  these  were  not  pay- 
ments in  fraud  of  creditors.    Id. 

In  an  action  to  recover  money  paid  by  a  bank- 
rupt in  contemplation  of  bankruptcy,  on  the 
ground  of  fraudulent  preference,  the  declarations 
of  the  bankrupt  as  to  the  state  of  his  affairs,  made 
about  the  time  of  the  transaction,  but  unconnect- 
ed with  it,  are  receivable  in  evidence.  So,  also, 
are  letters  received  by  him,  refusing'  to  ad- 
vance him  money,  for  the  purpose  of  shewing 
the  fact  of  such  refusal,  but  not  as  evidence  of 
other  facts  stated  in  them.    Id. 

-  If  A.  advance  money  to  B.,  an  insolvent  trader, 
for  the  purpose  of  enabling  him  to  execute  an 
order  for  goods,  upon  the  terms  of  being  repaid 
out  of  the  price  of  the  goods,  a  payment  made  by 
R  to  A.  out  of  the  price  when  received,  is  not  a 
fraudulent  preference.  Hunt  v.  Mortimer,  5  M. 
&  R.  12 ;  10  R  &  C.  44. 

In  contemplation  of  a  dissolution  of  partnership 
between  A.  &  R,  a  warrant  of  attorney  is  given 
by  C.  to  A.,  to  secure  a  debt  owing  from  C.  to  A. 
&  B.  Before  the  partnership  is  actually  dis- 
solved, C  commits  an  act  of  bankruptcy.  A  sum 
paid  by  C.  to  An  after  the  dissolution  of  partner- 
ship, on  account  of  the  debt,  and  a  further  sum 
levied  under  an  execution  against  C.'s  goods,  is 
money  received  by  both  A.  and  B  to  the  use  of 
the  assignees  of  C.  Biggs  v.  FeUoms, 2M.lt 
R.  450;  8  R  At,  C.  402. 

An  whilst  he  is  solvent,  and  resident  at  Cal- 
cutta, directs  R,  at  Bombay,  to  remit  certain 
proceeds  to  C,  in  England,  who  is  in  the  habit  of 
accepting  certain  mn  for  A*    This  order  is  ex»- 
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cuted  by  B.,  without  fraud;  but  after  an  act  of 
bankruptcy  committed  by  A.,  C.  has  a  lien  on 
the  sum  received  for  his  balance,  Jamieson  v. 
Hodson,  2  Rose,  467. 

Money  paid  into  court,  under  the  7  &  8  Geo. 
4,  c.  71,  s.  2,  is  not  a  payment  to  a  creditor  with- 
in the  protection  of  the  6  Geo.  4,  c  16,  s.  82. 
FerraU  v.  Alexander,  1  DowL  P.  C.  132. 

If  paid  in  after  an  act  of  bankruptcy,  and  less 
than  two  months  before  a  commission  issued,  it 
is  not  within  the  protection  of  6  Geo.  4,  c  16,  s. 
81.    Id. 

Payment  by  weekly  instalments,  in  discharge 
of  a  debt  for  goods  sold  to  the  bankrupt,  was  not 
a  payment  "  in  the  usual  and  ordinary  course  of 
trade  and  dealing,"  so  as  to  be  protected  by  the. 
19  Geo.  2,  c.  32,  s.  1.  Bolton  Y.Jager,  R.  &  M. 
265— Abbott 

A.,  being  a  trader,  before  any  act  of  bankrupt- 
cy, directed  his  broker  who  had  authority  to  dis- 
train for  rents  due  to  him,  to  pay  a  certain  sum 
to  B.  in  satisfaction  of  a  debt,  and  the  broker 
bona  fide  agreed  with  B.  to  pay  him  as  soon  as 
he  received  the  rents,  and  after  this  A.  became 
bankrupt: — Held,  that  the  assignees  of  A.  could 
not  recover  this  sum  from  the  broker,  though  he 
did  not  in  fact  pay  it  over  to  B.  till  after  the 
commission  issued.  Bedford  v.  Perkins,  3C.& 
P.  90— Tenterden. 

10.  Payments  to  Bankrupts. 

Payment  of  bills  to  support  the  credit  of  a  de- 
clining trader,  without  notice  of  any  act  of  bank- 
ruptcy, is  not  fraudulent  Foxeroft  v.  Devon- 
shire, 2  Burr.  931 ;  1  W.  Black.  193. 

If  a  person  intrusted  with  value  trusts  his  cre- 
ditor with  that  which  may  become  productive  of 
value,  the  first  becoming  bankrupt,  the  second 
may  retain  his  debt  out  of  the  proceeds  of  the 
thing  intrusted  to  him,  and  only  pay  the  balance. 
Olive  v.  Smith,  5  Taunt  56.  # 

A  bill  given  in  payment  to  a  person  who  be- 
comes bankrupt,  is  a  good  payment,  although  the 
hill  does  not  become  payable  till  after  the  bank- 
ruptcy, if  the  party  giving  it  did  not  know  of  the 
insolvency  of  the  bankrupt  at  the  time.  Ben- 
nett v.  Spademan,  1  C.  <fe  P.  274— Best 

A  factor  gave  his  acceptance  to  his  principal 
for  the  amount  of  goods  sold  on  account,  after  a 
secret  act  of  Bankruptcy  of  the  principal,  but 
without  notice  to  the  factor ;  and  after  notice  of 
the  bankruptcy,  the  factor  paid  his  acceptance  to 
the  holder  of  the  bill;*— Held,  that  the  payment 
was  protected  by  1  Jac.  1,  c  15,  s.  14.  Wilhins 
v.  Casey,  7  T.  R.  711. 

Bankers  having  accepted  bills  for  the  accom- 
modation of  a  trader,  he,  after  committing  an  act 
of  bankruptcy,  but  before  a  commission  was  sued 
out,  lodged  money  with  them  to  take  up  the  bills, 
which  did  not  become  due  till  after  a  commission 
was  sued  out,  and  were  then  regularly  paid  by 
the  acceptors: — Held,  that  they  were  bound  to 
refund  this  money  to  the  assignees,  and  that  they 
neither  had  a  right  of  setoff  under  5  Geo.  2,  c 
30,  nor  could  protect  themselves  under  19  Geo, 
2,  c.  32,  as  havmg  received  the  money  m  payment 


of  bills  of  exchange  in  the  ordinary  course  sf 
trade.  Tamplin  v.  Diggins,  2  Camp.  312-EJ. 
lenborough. 

B.,  a  manufacturer  in  Staffordshire,  makei 
goods  to  the  order  of  A.,  a  merchant  in  London, 
and  forwards  them  thither,  having  previowrj 
committed  an  .act  of  bankruptcy.    Before  the 
shipment,  but  after  the  act  of  bankruptcy,  & 
draws  upon  A.  a  bill  exceeding  in  amount  the 
price  of  the  goods,  which  A.,  being  ignorant  of 
the  act  of  bankruptcy,  accepts.    The  goods  hav- 
ing' got  into  the  possession  of  A.,  and  B.  bong 
declared  a  bankrupt: — Held,  that  the  property 
in  the  goods  never  passed  to  A.;  that  bis  accept- 
ance of  the  bill  was  not  a  payment  "  by  a 
debtor  of  the  bankrupt,"  within  the  meaning  of 
the  1  Jac  1,  c.  15,  s.  14;  and  consequently  tnat 
the  assignees  of  B.  might  maintain  trover  against 
him  for  the  goods.    Bishop  v.  Cratctflay,  5  D. 
&R.279;  3B.&C.415. 

If  A.  fraudulently  procure  a  bill  from  B^aad 
afterwards  become  a  bankrupt  and  his  assignee* 
receive  the  money  for  the  bill,  B.  may  recover  it 
from  them  in  an  action  for  money  had  and  is* 
ceived.    Harrison  v.  Walker,  Peake,  111— Ken. 

Two  several  banking  firms,  carrying  on  buav 
ness  respectively  in  the  same  country  town,  were 
in  the  habit  of  exchanging  notes  and  secoritKf 
with  each  other,  and  settling  their  balances  by  a 
prescribed  mode.  One  of  the  firms  became  bank- 
rupt, and,  at  the  time  of  the  act  of  bankraptey, 
each  firm  had  in  their  possession  notes  and  aeev 
rities  of  the  other  to  nearly  the  same  ainoost 
The  provisional  assignee  of  the  bankrupt  firm 
being  apprised  of  this  fact,  presented  and  ob- 
tained payment  of  the  notes  of  the  solvent  firam, 
partly  at  their  bank,  and  partly  at  the  boose  of 
their  agents  in  London,  who  did  not  know  the 
situation  in  which  the  parties  stood:— He W,  that 
the  solvent  firm  might  recover  the  amount  of  ike 
notes  from  the  provisional  assignee,  in  an  action 
for  money  had  and  received.  Edmeads  v.Jfc»- 
man,2  D.  & R.  568;  1  B.  &  C.  418. 


11.  Partnership  Transactions. 

A  payment  by  a  partner,  who  has  committed 
an  act  of  bankruptcy,  of  a  partnership  debt  dae 
before  the  bankruptcy,  to  a  creditor  woo  ha*  no- 
tice of  the  act  of  bankruptcy,  is  not  protected  by 
6  Geo.  4,  c.  16,  s.  82.  Craven  v.  JStfswswM 
Bing.734;  4  M.  &  P.  623. 

Where  two  partners  have  stopped  payment, 
and  a  commission  of  bankruptcy  is  taken  oat 
against  one  of  them,  a  debtor  to  the  firm,  *»o 
knows  of  the  stoppage,  cannot  refuse  to  pay 
money  due  to  them,  on  the  ground  that  the  owe* 
may  have  committed  an  act  of  bankruptcy;  ■ 
which  case  'his  assignees  might  call  ufoa  tte 
debtor  to  pay  a  moiety  of  the  monevassotns 
time.  Prieketty.  Bet**, 3 Camp.  WljlB** 
224— EUenborough, 

A,  &,  C.  and  D.  were  partners  in  a  assJoaf 
house  at  Liverpool,  end  C  and  0.  also  carried  •> 
a  separate  mercantile  concern  in  Louden;  &* 
having  accepted  bills  payahle  at  thet^oaseafG 
and  Dn  employed  An  B^  C  and  D.  tofsttase 
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paid  accordingly,  and  agreed  to  deposit  with  them 
good  bills,  indorsed  by  him,  for  the  purpose  of 
enabling  them  so  to  do.  A.,  ft,  C  &  D.  debited 
J.  S.  in  aeoount  (or  his  acceptances,  and  credited 
him  for  all  the  bills  which  he  deposited;  some 
of  the  bills  so  deposited  by  J.  S.  were  remitted 
by  A^  ft,  C  &  Dn  upon  the  general  account 
between  the  two  houses ;  and  before  any  of  the 
acceptances  of  J.  S.  became  due,  both  houses 
foiled,  and  J.  S»  was  obliged  to  pay  his  own  ac- 
ceptances:—Held,  that  the  assignees  of  G  &.  D. 
were  entitled  to  retain  against  J.  S.  the  bills  re- 
pitted  to  them  by  A.,  ft,  C.  &  D. :— Held  also,  that 
it  made  no  difference  that  one  of  the  bills  remitted 
did  not  arrive  in  London  till  after  the  bankruptcy 
of  a  &D.,  though  sent  by  A-,B-,C.  &  D.  before 
that  event.    Bolton  v.  jFWfer,  1  ft  <fc  P.539. 

What  transaction  of  an  absconding  partner  in 
favour  of  a  partnership  creditor  will  be  fraudu- 
lent and  void,  and  prevent  such  creditor's  being 
entitled  to  any  part  of  the  partnership  effects, 
see  Hague  v.  RoUetton,  4  Burr.  2174. 

After  a  secret  act  of  bankruptcy  committed  by 
one  of  two  co-partners,  the  other  cannot,  by  an 
indorsement  in  the  name  of  the  firm,  transfer  ne- 
gotiable securities  .which  existed  before  the  act 
of  bankruptcy.  Ramsbottom  v.  Lewis,  1  Camp. 
379— EUenborough. 

Where  two  partners  join  in  an  assignment  of 
any  property  as  a  security  for  a  debt,  one.  of 
whom  only  has  at  the  time  committed  an  act  of 
bankruptcy,  it  is  void  as  to  a  moiety  only.  W kit- 
well  y.  Thompson*  1  Esp.  73 — Kenyan. 

Where  one  of  two  partners,  who  were  country 
bankers,  became  bankrupt,  and  the  defendants, 
being  holders  of  their  notes,  obtained  payment  of 
part  of  them  from  the  London  banker,  at«whose 
noose  they  were  payable,  out  of  the  rands  in  their 
hands  belonging  to  the  country  bank,  and  the 
solvent  partner,  snowing  of  the  bankruptcy,  pro- 
cured a  debtor  to  the  firm  to  give  his  bill  mport 
satisfaction  of  his  debt,  and  indorsed  and  deli- 
vered the  same  to  the  defendants,  in  payment  of 
the  residue  of  the  notes  in  their  hands,  and  after- 
wards became  bankrupt,  and  no  fraud  was  stated: 
— Held,  that  the  assignees  could  not  recover  the 
money  so  paid  to  them  by  the  London  banker, 
nor  the  proceeds  of  the  bill  Harvey  v.  Crickett, 
5JH.&S.  336. 

If  one  of  two  partners  become  bankrupt,  the 
solvent  partner  may,  for  a  valuable  consideration 
and  without  fraud,  dispose  of  the  partnership 
effects ;  and  if  he  afterwards  fail,  the  assignees, 
under  a  joint  commission  against  both,  cannot 
maintain  trover  against  the  bona  fide  vendee  of 
each  partnership  effects.  Fox  v.  ifenoury,  Cowp. 
445. 

Where  one  of  two  partners  in  trade  had,  after 
an  act  of  bankruptcy,  accepted  a  bill  in  the  name 
of  the  firm,  without  the  privity  of  his  co-partner: 
-—Held,  that  in  the  hands  of  an  innocent  indor- 
see it  was  an  available  security.  Lacy  v.  WsoL 
eo«,2D.&,R.  45a 

Two  of  three  partners  affecting,  but  without 
arthority,  to  bind  the  firm  by  deed,  assigned  a 
debt  doe  to  them  from  a  oomspondent  abroad, 


without  his  privity,  to  a  creditor  at  home,  and 
afterwards,  by  direction  of  such  correspondent, 
drew  a  bill  in  the  name  of  the  firm  upon  his  agent  * 
here,  which  was  accepted,  payable  to  their  own 
order  for  the  amount  of  the  debt ;  and  then  the 
two  partners,  having  in  the  mean  time  committed 
acts  of  bankruptcy,  indorsed  such  bill  to  the  cre- 
ditor of  the  firm  in  part  satisfaction  of  his  debt; 
and  afterwards  separate  commissions  were  sued 
out  against  the  two  partners,  who  were  declared 
bankrupts,  and  their  effects  assigned ;  the  other 
partner  being  all  the  time  abroad : — Held,  that 
by  such  indorsement  of  the  bill  by  the  two,  after 
acts  of  bankruptcy,  nothing  passed  to  the  credi- 
tor J  for  the  bankrupt  partners  had  ceased  to  have 
any  control  over  the  joint  stock,  and  therefore 
could  not  bind  the  property  either  of  their  as- 
signees or  of  their  solvent  partner.  Thomason 
v.  fVere,  10  East,  41& 

After  an  act  of  bankruptcy  committed  by  one  . 
of  two  partners,  joint  effects  are  sent  away,  which 
come  to  the  defendants  hands;  then  the  solvent 
partner  dies,  leaving  the  defendant  his  executor ; 
and  afterwards  a  commission  of  bankruptcy  is 
taken  out  against  the  surviving  partner,  and  his 
estate  assigned  to  the  plaintiffs: — Held,  that 
they  are  tenants  in  common  with  the  solvent 
partner,  and  after  his  decease  with  his  represen- 
tatives, by  relation  of  law  from  the  act  of  bank- 
ruptcy, and  cannot  therefore  maintain  trover 
against  the  defendant  claimmgunder  such  solvent 
partner.    Smith  v.  Stokes,  1  East,  363. 

A.  dt  ft  being  partners  in  trade,  A,  committed 
an  act  of  bankruptcy,  a  few  days  after  which*  ft 
also  committed  on  act  of  bankruptcy;  between  / 
these  acts  of  bankruptcy,  a  clerk  oi  the  house 
paid  to  CX,  a  creditor  of  the  house,  at  his  request, 
558L,  and,  after  both  acts  of  bankruptcy,  51. 
more.  The  assignees,  under  a  joint  commission 
against  A.  &  ft,  brought  an  action  against  C.  to 
recover  these  sums  of  money,  and  declared,  first, 
for  money  had  ana]  received  for  the  use  of  A.  ol 
B.  before  they  became  bankrupts ;  second,  for 
money  had  and  received  to  their  own  use  as  as* 
signees  of  A.  &.  ft;  and  third,  upon  an  account 
stated  with  them  as  such  assignees : — Held,  that  , 
under  this  declaration  the  assignees  were  only 
entitled  to  recover  the  5L  paid  after  the  bank- 
ruptcy of  both  partners.  Smith  v.  Goddard,  3  ft 
&  P.  465. 

Semble,  that  if  they  had  declared  for  money 
had  and  received  to  their  use,  as  assignees  of  A., 
they  might  have  recovered  one  moiety  of  the 
55c?.  paid  between  the  two  acts  of  bankruptcy. 
Id. 

After  an  act  of  bankruptcy  committed  by  one 
partner,  the  other  delivers  goods  of  their  joint 
property  to  a  creditor  for  a  joint  debt,  and  dies; 
and  afterwards  a  commission  issued  against  the 
surviving  partner : — Held,  that  the  creditor,  by 
virtue  of  such  delivery  by  the  solvent  partner, 
became  tenant  in  common  of  the  goods  with  the 
assignees  of  the  bankrupt,  by  relation  from  the 
act  of  bankruptcy,  which  was  in  the  lifetime  of 
the  solvent  partner,  and  consequently  that  the 
assignees  could  not  maintain  trover  against  such 
creditor.    Smith  v>  OrieU,  1  East,  368. 

paid  by  one  partner  to  another,  before 
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the  bankruptcy  of  the  latter,  for  the  purpose  of 
being  paid  over  as  his  liquidated  share  of  a  debt 
to  their  joint  creditor,  if  it  be  not  so  applied,  is 
provable  as  a  debt  under  the  commission  of  the 
bankrupt  partner,  although  the  solvent  partner 
were  not  called  upon'  to  repay  the  debt  to  the 
joint  creditor  till  after  the  bankruptcy  of  the 
other.  But  the  solvent  partner  may  recover 
from  the  bankrupt  his  share  of  such  debt,  so  paid 
after  the  bankruptcy  to  the  joint  creditor,  not- 
withstanding the  bankrupt  has  obtained  his  cer- 
tificate. Wright  v.  Hunter,  1  East,  20;  5  Ves. 
jun.  792. 

■A.  engages  as  a  partner  in  a  particular  trans- 
action with  B.,  C.  <fe  D.,  who  were  before  part- 
ners ;  &,  C.  &  D.  become  bankrupts ;  after  which 
A.  pays  a  debt  due  from  himself  and  them  to  a 
joint  creditor : — Held,  that  these  three  partners 
constituted  but  one  debtor  to  A.,  and  that  he 
might  recover  from  B.  the  proportion  of  B-,  C. 
&  D.  towards  the  joint  debt,  B.  not  having 
pleaded  in  abatement    Id. 

12.  Other  Tiling: 

A  debtor  being  pressed  to  discharge  a  debt, 

Save  to  her  creditor  a  draft  on  the  executor  of  a 
ebtor  of  hers,  which  draft  the  executor  promised 
to  discharge  on  receiving  assets;  this  is  a  godd 
equitable  assignment  of  the  debt,  and  available 
'against  the  assignees  of  the  debtor.    Ex  parte 
Aldereon,  1  Madd.  53 ;  2  Rose,  447. 

A  trader  having  given  an  order  on  the  executor 
of  her  debtor  to  pay  the  debt  to  a  creditor,  and 
the  executor  having  received  the  order,  and  re- 
tained it  until  the  assets  of  the  testator  should 
enable  him  to  pay  simple  contract  debts,  and  the 
trader  having  become  bankrupt  before  payment, 
.the  creditor  was  declared  entitled  to  receive  the 
amount  of  the  order  from  the  executor,  notwith- 
standing a  subsequent  arrest  of  the  trader.  Ex 
parte  South,  3  Swanst  392. 

A  release  executed  by  the  bankrupt  after  an 
act  of  bankruptcy,  to  a  releasee  who  knows  of  the 
bankrupt's  insolvency,  is  not  valid,  although  exe- 
cuted more  than  two  months  before  the  suing 
out  of  the  commission.  Mahor  v.  Pyne,  3  Bing. 
285;  11  Moore,  2;  2  C.  &  P.  91. 

XIV.  Operation  of  Executions. 


1.  Verdict  and  Judgment  before  Bankruptcy, 

Where  a  verdict  in  trover  was  obtained  in  va- 
cation against  a  person,  who,  after  the  first  day  of 
next  term,  but  before  final  judgment  was  signed, 
became  a  bankrupt : — Held,  that  final  judgment 
signed  afterwards,  but  during  the  same  term, 
related  to  the  first  day  of  term,  and  that  there- 
fore the  damages  were  provable  under  the  com- 
mission. Chreenway  v.  Fieher,  7  B.  &  C.  436 ; 
1  M:  &  R.  330. 

And  also  that  the  certificate  was  a  bar  to  a 
scire  facias.    Id. 

A  verdict  is  only  prima  facie  evidence  of  a 
debt,  which  the  creditors  or  the  bankrupt  are  at 
liberty  to  impeach,  and  into  the  circumstances 
of  which,  if  impeached,  the  commissioners  are 
bound  to  inquire.  Ex  parte  BwtterfeU,!  Rose,  198. 


9.  Verdict  before  and  Judgment  after  Ba^nfc], 

A  judgment  for  damages  and  costs  in  assump- 
sit, was  a  debt  contracted  within  the  meaning  of 
the  46  Geo.  3,  a  135,  s.  2,  and  provable,  thongs 
final  judgment  was  not  entered  up  until  after  the 
commission  issued.  Ex  parte  Birch,  7  D.  &B. 
436;4B.&C.880. 

But  if  a  defendant  commit  an  act  of  bankrupt 
cy  between  the  time  of  a  verdict  in  case  for  un- 
liquidated damages,  and  final  judgment,  the  da- 
mages are  not  a  provable  debt  Ex  parte  Charity  • 
14  East,  197;  16  Ves.  jun.  256 :  S.P.B»*f?. 
Gilbert,  2  M.  &  &  70;  2  Rose,  157;  Ex  parte 
Todd,  3  Wils.  270.  a 

Where  the  verdict  is  obtained  before  the  aetof 
bankruptcy,  and  final  judgment  signed  after- 
wards, but  before  the  issuing  of  a  commisnoo, 
thedebt  is  provable.  Robinson  t. 'Feb,  4 IX  4 
R.430;  2B.  &  C.  762. 

A  plaintiff  recovered  damages  andcosUajpunst 
a  defendant  in  an  action  of  trespass,  and  ngm 
final  judgment  on  the  29th  of  January;  on  the 
23d  of  that  month  defendant  committed  an  act  of 
bankruptcy,  and  a  commission  issued  against  hno 
on  the  31st  of  the  same  month,  and  on  the  3d  of 
May  he  obtained  his  certificate:— Held,  thattto 
damages  and  costs  were  a  bona  fide  debt  withm 
the  meaning  of  46  Geo.  3,  c  135,  *  2,  and  prof* 
able  under  defendant's  commission ;  and  he  hat- 
ing been  arrested  on  a  ca.  sa.  for  the  damagea 
and  costs,  the  court  discharged  him  out  of  cot- 
tody.    Id. 

Where,  in  an  action  for  damages  on  a  tort,* 
verdict  has  been  taken,  subject  to  the  award  of •» 
arbitrator,  and  the  defendant  had  become  bam* 
rapt  between  the  verdict  and  the  making  of  tw 
award : — Held,  that  execution  could  not  be  sua. 
out  on  the  judgment,  either  for  the  damif** 
costs,  because  the  plaintiff  might  have  piof» 
the  damages  recovered  under  the commisMflBty 
the  production  of  the  record.  Beeatan  v.  1m*£ 
7  Price,  209. 

The  fi.  fiu  was  set  aside  on  the  terms  of  Aj 
defendant's  undertaking  to  bring  no  action  agin* 
the  sheriff.    Id. 

A  creditor  of  the  bankrupt,  previous  to  *■ 
commission,  obtained  a  verdict  against  ^™  **J 
nominal  sum,  in  an  action  for  money  had  aat 
received,  subject  to  a  reference.  After  the  tat- 
mgof  the  conimission,  the  award  was  inade,*w 

judgment  entered  up  for  the  debt  .and  «f» 
awarded;  the  creditor  having  proved  hie  deft, 
took  the  bankrupt  in  execution  for  the  <*s*j~ 
Ordered  to  discharge  him.  Ex  parte  B*f** 
1  Glyn  &  J.  107. 

Where,  upon  an  action  on  a  contract,  tag* 
was  a  verdict  for  the  plaintiff;  subject  to  a  refer- 
ence before  the  bankruptcy,  by  which  it  «>**> 
reeted  that  the  costs  of  the  action  8hDaUjjT 
the  event  of  the  award,  and  the  award  was  nasi 
in  favour  of  the  plaintiff  .-—after  the  baaknnjy. 
the  costs  were  held  to  be  provable.  Ex  fw* 
Helm,  1  Mont  &  Mac  70.  _ 

Where  a  cause  and  all  matters  m  **t*2 
were  referred  at  Nisi  Prrae  to  an  aiWtratar,  ■■* 
he  found  that  a  sum  of  mousy  was  doe 
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plaintiff  to  the  defendant,  and  ordered  that  rami  tort,  the  oosta  could  not  be  proved  as  a  debt  under 
to  be  paid  to  the  latter ;  and  between  the  time  of  |  the  commission.    Ex  parte  HM,  11  Ves.  jun. 


making  the  order  of  reference  and  taxing  costs, 
and  signing  judgment,  the  plaintiff  became  bank- 
rapt: — Held,  that  the  amount  of  the  taxed  costs 
did  not  constitute  a  debt  provable  under  the  com- 
mission, and  that  the  bankrupt  was  not  dis- 
charged as  to  that  debt  by  his  certificate.  Has- 
well  v.  Tkorogood,  7  B.  &  C.  705. 

^  Where,  in  an  action  upon  a  contract,  the  ver- 
dict is  before,  and  the  judgment  after  the  bank- 
roptcy,  the  costs  are  provable.  Ex  parte  Poa- 
cher, 1  Glyn  &  J.  385.     . 

But  not  wj^re,  in  an  action  of  case  for  words  of 
the  plaintiff  in  his  trade,  defendant  became  bank- 
rapt  between  verdict  and  judgment  Longford 
v.  JEHM.1H.  Black.  29,  n. 

If  a  plaintiff  become  bankrupt  after  verdict 
found  for  the  defendant,  but  before  judgment 
signed,  the  costs  are  not  a  debt  provable  under 
the  commission.  Walker  v.  Barnes,  1  Marsh. 
346;  5  Taunt  778;  2  Rose,  279. 

And  execution  for  them  may  issue  against 
him,  notwithstanding  his  certificate.    Id. 

If  an  action  be  commenced  against  a  bank- 
rupt after  the  commission,  for  work  done  before 
the  bankruptcy,  and  he  afterwards  obtain  his 
certificate,  he  is  discharged  from  the  costs  as  well 
as  the  debt     Willett  v.  PringU,  2  N.  R.  190. 

A  bankrupt  in  custody  in  execution,  who  has 
not  obtained  his  certificate  until  after  a  judgment, 
shall  be  discharged  on  motion.  Chraham  v.  Ben- 
ten,  1  Wils.  41. 

A  creditor  who  obtains  a  verdict  before  com- 
mission against  a  bankrupt,  is  entitled  to  prove 
his  costs,  as  well  as  his  debt,  under  the  commis- 
sion, though  judgment  was  not  signed  till  after 
the  commission  issued.  Aylett  v.  Harford,  2  W. 
Black.  1317. 

So,  though  judgment  be  not  obtained  till  after 
the  certificate  is  allowed.  Boutefiour  v.  Coatee, 
Cowp.25. 

Where  a  debt  exists  before  the  bankruptcy,  the 
interests  and  costs,  even  of  a  writ  of  error,  accru- 
ing afterwards,  are  discharged,  as  well  as  the 
debt  Anon.  1  Chit  16,  (a):  &  P.  Blanford  v. 
Foots,  Cowp.  13a 

A  creditor  was  admitted  to  prove  costs  taxed 
after  commission,  on  verdict  obtained  before.  Ex 
parts  Simpson,  3  Bra  C.  C.  46. 


3.  Both  Verdict  and  Judgment  after  Bankruptcy. 

If  the  verdict,  as  well  as  the  judgment,  be  after 
the  bankruptcy,  the  costs  are  not  provable,  though 
it  seems  they  are  barred  by  the  certificate.  Sx 
parte  Poacher,  1  Glyn  &  J.  385. 

Where  a  debt  arises  before  bankruptcy,  but  a 
verdict  is  obtained  and  costs  taxed  after,  the  costs 
are  considered  as  part  of  the  original  debt,  and 
the  certificate  extends  to  both,  because  provable. 
Lews  v.  Piercy,  1  H.  Black.  29. 

Upon  a  verdict  and  judgment  after  bankruptcy, 
in  an  action  previously  brought,  whether  for  an 
antecedent  debt  by  contract,  or  mere  damages  in 


646;  2N.R.191.    But  see 6  Geo.  4,  c  16,  s. 58b 

Money  due  upon  a  judgment  for  mesne  profits 
was  not  within  the  9th  section,  49  Geo.  3,  a  121, 
where  the  verdict  was  after  the  bankruptcy. 
Moggeridge  v.  Davis,  1  Rose,  120 ;  Wightw.  16. 

If  the  damages  be  contingent  and  uncertain, 
they  cannot  be  proved  under  a  commission :  there- 
fore a  right  of  action  on  a  breach  of  covenant,  not 
secured  by  a  penalty,  and  where  the  damages  to 
be  recovered  are  uncertain,  is  not  barred  by  the 
certificate  ofHhe  defendant,  who  became  a  bank- 
rupt after  the  covenant  was  broken.  Banister  v. 
Scott,  6  T.  R.  489.  And  see  Parker  v.  Norton, 
6  T.  R.  695. 

Where,  a  defendant  became  bankrupt  between 
plea  and  verdict,  in  an  action  on  a  bail  bond,  and 
obtained  his  certificate  after  final  judgment  :-r- 
Held,  mat  the  debt  should  have  been  proved,  and 
that  the  certificate  was  a  discharge  from  both  debt 
and  costs.  Dimsdale  v.  Eames,  4  Moore,  350 ;  2 
B.&B.& 

A.,  in  1808,  accepted  bills  for  B.'s  accommo- 
dation ;  B.  became  bankrupt,  having  paid  away 
the  bills,  and  A.  took  them  up  without  having 
received  value.  -A.  (the  debt  not  being  provable 
under  the  oommission),fcrought  an  action  against 
B^  and  recovered  his  principal,  interest,  and 
costs :  he  then  sold  his  debt,  and  assigned  the 
judgment  The  assignee  of  the  judgment  was, 
under  stat  49  Geo.  3,  c  121,  s.  8,  entitled  to 
prove  the  original  debt  under  the  bankrupt's  com- 
mission, and  to  receive  a  proportionate  dividend ; 
and  the  judgment  debt,  though  greater  than  the 
original,  was  barred  by  the  certificate.  Ex  parts 
Lloyd,  1  Rose,  4. 

Upon  the  bankrupt's  petition  to  supersede,  an 
action  was  directed  to  be  brought  by  the  bank- 
rupt against  the  assignee,  to  try  the  validity  of 
the  commission,  the  petitioning  creditors  to  de- 
fend the  action ;  and  it  was  ordered  that  the  pro- 
ceedings under  the  commission  should  be  stayed 
until  further  order,  and  all  further  directions  in 
the  matter  of  the  petition  were  reserved  until 
after  the  trial,  with  liberty  to  apply.  The  bank- 
rupt-havinff  failed  in  the  action,  was  taken  in 
execution  for  the  costs ;  and,  upon  his  petition, 
he  was  ordered  to  be  discharged  from  that  arrest 
Ex  parte  Gregory,  1  Glyn  &  J.  177. 

Under  the  stat  5  Geo.  2,  c  30,  an  execution 
against  the  goods  of  a  bankrupt,  taken  oat  after 
his  certificate  is  signed  by  the  creditors,  and  be- 
fore it  is  allowed  by  the  Chancellor,  is  valid. 
Callen  v.  Meyrick,  1T.R.  361. 

And  where  a  defendant  was  taken  in  execution 
under  similar  circumstances,  and  paid  the  debt 
and  costs  to  the  sheriff,  the  court  of  K.  B.  refused 
to  order  the  sheriff  to  return  the  amount  to  him. 
Neatly  v.  Eagleton,  2  Tidd's  Prac.  1049 ;  3  Dougl. 
409. 

If  a  fi.  fiu,  issued  against  a  bankrupt  before  cer- 
tificate obtained,  be  not  executed  till  after,  the 
court  of  C.  P.  wiU  order  the  goods  to  be  restored; 
even  though  l?e  has  not  pleaded  the  certificate 
according  to  the  stat  5  Geo.  2,  c.  30,s.7;  but  if 
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any  thing  be  alleged  to  invalidate  the  effect  of  the 

certificate,  that  court  will  direct  a  trial  on  a  plea 

•of  bankruptcy.  lAsterv.MundeU,  1  B.&P.427. 

A  bankrupt  obtained  his  certificate  on  the  aame 
day  a  fi.fa.  was  executed  on  his  goods :  the  court 
refused  the  bankrupt  relief  on  motion.  Hanson 
v.  BUkey,  4  JKng.  483 ;  1M.&P.261. 


4.  Judgment  by  Default  or  Confession. 

By  6  Geo.  4,  c.  16,  s.  108,  no  creditor  though, 
for  a  valuable  consideration,  toko  shall  sue  out  exe- 
cution upon  any  judgment  obtained  by  default, 
confession,  or  nu  dicit,  shall  avail  himself  of  such 
execution  to  the  prejudice  of  other  fair  creditors, 
but  shall  be  paiarateably  with  such  creditors. 

The  6  Geo.  4,  c.  16,  s.  81,  is  no  repeal  of  stat 
3  Geo.  4,  c  39,  s.  2,  by  which  executions  on  war. 
rants  of  attorney,  which  are  not  filed  within  a 
certain  time  after  execution,  are  declared  void  as 
against  assignees  of  a  bankrupt,  under  a  com- 
.  mission  afterwards  issued.  Wilson  v.  Whiiaker, 
M.  &  M.  8— Abbott. 

Sect  108  comprises  every  species  of  judgment, 
except  judgment  after  verdict,  trial  by  the  record, 
and  on  demurrer.  Cumming  v.  Welsfird,  6  Bing. 
501 :  S.  C.  nom.  Cuming  v.  Heale,  4M.&P.  238. 

It  extends  to  an  execution  on  a  final  judgment 
by  default    Id. 

An  execution  sued  out  upon  a  final  judgment, 
after  a  judgment  by  nil  dicit,  falls  within  the 
proviso  of  the  108th  section,  which  comprises  all 
judgments  by  default,  and  cannot  be  restrained 
to  judgments  by  default  by  the  consent  or  collu- 
sion of  the  parties.    Id. 

The  words  u  obtained  by  default,  confession, 
or  nil  dicit,"  apply  to  a  judgment  obtained  before, 
as  well  as  after,  the  passing  of  the  act    Id. 

The  stat  1  Will.  4,  c.  7,  s.  7,  exempts  judg- 
ments on  cognovit,  and  by  default,  confession,  or 
nil  dicit,  in  any  action  commenced  adversely  and 
without  collusion,  from  the  operation  of  s.  108  of 
the  bankrupt  act,  6  Geo.  4,  c.  16. 

This  statute  does  not  extend  to  judgments  on 
warrant  of  attorney,  though  given  without  collu- 
sion or  fraudulent  preference ;  and  a  sheriff  hav- 
ing seized  and  sold  the  goods  on  an  execution 
issued  upon  such  judgment,  and  paying  over  the 
proceeds  after  notice  of  an  act  of  bankruptcy 
committed  by  the  defendant,  is  answerable  to  the 
assignees  for  money  had  and  received.  Cross- 
field*.  Stanley,  4  B.  &  Adol.  87. 

Judgment  was  entered  up  on  a  warrant  of  at- 
torney given  by  two  joint  traders ;  and  a  fL  fa. 
issued,  returnable  on  the  2d  of  May.  On  the  1st 
of  that  month,  the  sheriff's  officer  received  from 
the  defendants  the  money  directed  to  be  levied. 
On  the  2d  of  May  one  of  them  committed  an  act 
of  bankruptcy,  and  the  other  on  the  5th.  On 
the  11th,  a  commission  of  bankruptcy  issued ; 
and  on  the  19th  the  sheriff  paid  over  the  money 
to  the  execution  creditor.  In  an  action  by  the 
assignees : — Held,  that  the  creditor  was  entitled 
to  retain  it,  not  being  a  creditor  having  a  secu- 
rity at  the  time  of  the  bankruptcy,  Morland  v. 
PeUatt,  8  B.  &  C.  722 ;  2  M.  &  R.  411. 


A  plaintiff  in  execution,  upon  a  judgment  by 
confession,  ceases  to  be  a  creditor  bavin*  sees- 
rity  for  his  debt,  within  the  meaning  of  tie  ttat* 
6  Geo.  4,  a  16,  a.  108,  when  the  goods  teiied 
under  that  execution  are  sold,  even  though  in 
act  of  bankruptcy  be  committed  before  the  nv 
turn  of  the  writ  JHRggins  v.  M*  Adam,  3  Y.  k 
J.l. 

The  acts  of  a  special  bailiff  appointed  by  a 
plaintiff  in  execution,  who  indemnifies  the  du- 
ring are  equivalent  to  the  acts  of  the  plaintiff  him- 
self; and  therefore,  where  a  plaintiff  in  execution 
upon  a  judgment  by  confession  appointed  i  tps* 
cial  bailiff,  who  seized  and  sold  the  goods  daring 
two  days,  for  part  of  which  he  received  the  mo- 
ney, and  for  the  rest  gave  credit,  before  an  act  of 
bankruptcy  was  committed  by  the  defendant,  H 
was  held,  that  the  plaintiff  was  entitled  to  retain 
the  proceeds  of  those  sales  against  the  assignee*, 
although  the  fL  fa.  was  not  returnable  before  the 
act  of  bankruptcy.    Id. 

A  warrant  of  attorney  was  given  to  secant 
debt  in  1819,  judgment  was  entered  up,  a  &  &• 
issued,  and  goods  seized,  which  were  assigned 
over  to  plaintiff  in  1825,  about  a  fortnight  pre* 
vious  to  bankruptcy : — Held,  that  the  asugnesi 
were  not  authorized  by  the  6  Geo.  4,  c.  16,  s.  106, 
in  taking  possession  of  the  goods  taken  in  elo- 
cution. Wymerv.  Kemble,  6  B.  At  C.  479;  9  D. 
&  R.  511. 

A  judgment  and  execution  on  a  cognovit,  not 
filed  according  to  the  provisions  of  the  3£ea>4, 
c  39,  are  not  absolutely  void,  but  only  inopenv 
tive  against  the  assignees'of  a  bankrupt  vtees 
v.  Gray,  1  DowL  P.  C.  350. 

The  court  has  not,  by  6  Geo.  4,  c  16,  s.  108, 
jurisdiction  against  the  execution  creditor  who 
does  not  prove.  Ex  parte  Boteherley,  2  Glyn  & 
X  367. 

The  court  will  not  set  aside  an  execution  is* 
sued  upon  a  judgment  obtained  by  default,  con- 
fession, or  nil  dicit*  and  served  and  levied  by 
seizure  upon  the  property  of  a  bankrupt  before 
his  bankruptcy,  the  stat  6  Geo.  4,  c.  16,  s.  10J 
not  rendering  the  execution  in  such  case  void, 
but  merely  enacting  that  the  plaintiff  in  sod 
execution  shall  share  rateably  with  the  other 
creditors.  Taylor  v.  Taylor,  5  B.  &C.  392;  8 
D.  &  R.  159. 

Where  a  creditor  obtains  judgment  by  nu 
dicit  against  his  debtor,  whose  goods  are  seised 
by  the  sheriff  before  bis  bankruptcy,  but  not  told 
till  after  it,  the  court  will  not  compel  the  sheriff 
to  pay  over  the  proceeds  of  the  sale  to  the  sang- 
nees,  although  the  validity  of  the  commission  he 
not  impeached.  Re  Washboum,  2  M.  At  R.  374; 
8  B.  &  Q.  444, 

Under  a  fi.  fiu  upon  a  judgment  founded  on  t 
warrant  of  attorney,  the  sheriff  seized  at  efoen 
o'clock  on  the  13th  of  August;  a  eonunisskn  of 
bankruptcy  issued  against  the  debtor  si  a  ha* 
hour  on  the  13th  of  October  in  the  same  year;  the 
sale  took  place  subsequently  to  the  issuing  of  the 
commission: — It  was  held,  that  as  more  than  tws 
months  had  elapsed  between  the  seizure  and  nw 
issuing  of  the  caaaxuBokm,  the  ex«Btfa"W",,il 
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within  the  106th  section.    Godson  v.  Sanctuary, 
1  Nev.  &  M.  52;  4  B.  &  Adol.  355. 


5.  Proceedings  by  Assignees. 

If  a  sheriff  take  goods  of  a  bankrupt  in  execu- 
tion, after  the  act  of  bankruptcy  and  before  the 
commission  issued,  and  sells  them  after  the  com- 
mission, troTer  will  lie  against  him.  Cooper  v. 
Ckittyt  1  W.  Black.  65;  1  Burr.  90. 

If  a  sheriff  legally  take  goods  in  execution, 
the  proprietor  whereof  afterwards  becomes  a 
bankrupt,  and  the  sheriff  sells  at  one  time,  after 
the  bankruptcy,  enough  to  satisfy  that,  as  well  as 
another  execution  delivered  to  him  after  the 
bankruptcy,  such  sale  is  void,  and  the  bankrupt's 
assignees  may  recover  in  trover  for  such  of  the 
goods  as  were  sold  after  the  sheriff  had  raised 
money  enough  to  satisfy  the  first  execution. 
Stead*.  Gascoigne,  8  Taunt  527. 

Where,  after  a  secret  act  of  bankruptcy,  the 
sheriff  took  in  execution  the  goods  of  a  trader 
under  a  fi.  fa.,  and  removed  them  to  a  broker's, 
and  the  assignees  of  the  bankrupt  afterwards 
served  a  notice  upon  him  not  to  sell  them ;  for 
which  reason  they  were  allowed  to  remain  unsold 
at  the  broker's : — Held,  that  the  sheriff  was  liable 
to  an  action  of  trover  at  the  suit  of  the  assignees, 
without  any  demand  of  the  goods.  Wyatt  v. 
Blades,  3  damp.  396— Ellenborough. 

The  assignees  of  a  bankrupt  should  bring  tro- 
ver, and  not  trespass,  against  a  sheriff  for  taking 
the  goods  of  the  bankrupt  in  execution  after  an 
act  of  bankruptcy  and  before  the  issuing  of  the 
commission,  notwithstanding  he  sells  them  after 
the  issuing  of  the  commission,  and  after  a  pro- 
visional assignment,  and  notice  from  the  provi- 
sional assignee  not  to  sell  Smith  v.  Mules,  1 
T.  R.  475. 

If  a  creditor  accompany  the  sheriff's  officer  in 
levying  an  execution,  which  is  afterwards  avoided 
by  a  commission  of  bankruptcy,  trover  may  be 
maintained  against  him  by  the  assignees,  though 
be  has  never  received  the  goods,  or  their  value 
from  the  sheriff.  Menham  v.  Edmonson,  1 B.  & 
P.  369. 

The  sheriff  seized  the  goods  of  a  defendant 
WJider  a  fL  fiu,  and  sold  and  delivered  them  to  the 
judgment  creditor,  in  satisfaction  of  the  debt, 
after  a  secret  act  of  bankruptcy  committed  by  the 
defendant,  but  before  the  issuing  of  a  commission 
against  him  s— Held,  that  the  seizure  and  sale  of 
the  goods  was  a  wrongful  conversion,  for  which 
the  sheriff  was  liable  in  an  action  of  trover  at  the 
suit  of  the  assignees  subsequently  chosen.  Balme 
▼.  Hutton,  3M.& Scott,  1;  9  Bing.  471;  1 0.  A, 
M.  268;  2  Tyr.  630;  reversing  &  C.  2  Tyr,  17; 
9  C  k,  J.  19;  2  Y.  &  J.  101— Held  by  seven 
judges  of  K.  B.  and  C.  P.  (Gaselee,  Jn  dissen- 
tient,) 

Trover  lies  against  the  sheriff  for  goods  sefted 
br  him  after  an  act  of  bankruptcy,  without  no- 
tice; and  his  assenting  to  some  of  the  goods 
being  packed  up  and  sent  to  him,  to  secure  the 
of  his  poundage,  is  evidence  of  conver- 
CmrsWv.B**i*md,SHoo**,m;lEmg. 


Trover  will  lie  against  a  sheriff  who  takes  in 
execution  the  goods  of  a  bankrupt,  although  he 
has  no  notice  of  the  bankruptcy,  and  a  commis- 
sion has  not  been  sued  out  at  the  time  of  execu- 
tion. Price  v.  Hdyar,  4  Bing.  597;  1  M.  &  P. 
541:  &  P.  Potter  v.  Starkie,  4  M.  &  S.  260. 

Where  a  trader  committed  an  act  of  bankruptcy 
on  the  9th  November,  and  the  sheriff  took  his 
goods  in  execution  on  the  15th,  and  sold  them  on 
the  21st  December,  and  a  commission  was  issued 
on  the  23d,  and  an  assignment  made  on  the  6th 
January  following :— Held,  that  the  assignees 
might  maintain  trover  against  the  sheriff,  al- 
though he  had  sold  before  the  assignment  was 
made,  Is  the  bankrupt's  property  vested  in  them 
by  such  assignment,  from  the  act  of  bankruptcy 
by  relation.  Lazarus  v.  Waithman,  5  Moore,  313. 

If  a  sheriff  levy  goods  under  an  execution  af- 
ter an  act  of  bankruptcy  committed  by  the  party 
against  whom  the  execution  is  sued  oub  the 
sheriff  is  liable  to  the  assignees  in  an  action  of 
trover,  although  the  sheriff  had  no  notice  of  the 
act  of  bankruptcy.  Jacobs  v.  Latour,  2  M.  & 
P.  20;  5  Bing.  130. 

The  sheriff  sold  goods  under  a  fi.  fa.  after  a 
secret  act  of  bankruptcy  committed  by  the  debtor, 
and,  after  notice  of  the  act  of  bankruptcy,  paid 
over  the  proceeds  to  the  execution  creditor,  un- 
der an  indemnity: — Held,  that  the  assignee  might 
recover  the  amount  from  the  sheriff  in  an  action 
for  money  had  and  received.  Young  v.  Marshall, 
1  M.  &  Scott,  110;  8  Bing.  43. 

A  sheriff  seizing  under  a  fi.  fiu,  and  afterwards 
selling  the  goods  of  a  person  who  has  committed 
an  act  of  bankruptcy,  is  liable  in  trover  to  the 
assignees  (under  a  commission  issued  within 
two  months),  though  it  do  not  appear  that  at  the 
time  of  seizure,  or  when  the  sale  began,  the  she- 
riff knew  of  the  act  of  bankruptcy.  Dillon  v. 
Langley,  2B.&  AdoL  131. 

If  a  sheriff  sell  goods  which  he  has  seized,  after 
notice  of  an  act  of  bankruptcy,  and  sell  by  bill 
of  sale  to  the  execution  creditor,  who  sells  to  a 
stranger,  and  such  stranger  afterwards  becomes 
one  of  the  assignees  under  the  commission,  the 
assignees  may  maintain  trover  against  the  sheriff. 
Vaughan  v.  Wilkins,  1  B.  &  Adol.  370. 

Assumpsit  for  money  had  and  received  will  lie 
for  the  assignees  of  a  bankrupt,  against  a  creditor 
who  has  levied  his  debt  by  fi.  fa.  subsequently  to 
the  act  of  bankruptcy.  HUchin  v.  Campbell,  2 
W.  Black.  827;  3  Wiis.  30*;  Loffl,  208. 

A.  having  money  due  to  him  from  B.,  who  was 
also  indebted  to  other  persons,  took  a  warrant  of 
attorney  for  the  whole  amount  of  the  several 
debts  in  the  usual  terms.  A.  after  wards  assigned 
his  interest  in  the  warrant  of  attorney  to  C  for 
a  valuable  consideration,  who  entered  up  judg- 
ment, and  took  out  execution  against  ft's  effects; 
and  the  money  was  levied  by  the  sheriff,  who 
paid  it  over  to  B.'s  assignees  (he  becoming  bank- 
rnpt):  it  seems  that  assumpsit  for  money  had 
and  received  to  his  use  would  lie  at  the  suit  of  C, 
against  the  assignees.  Cooper  v.  Wrenek,  1 D.  dt 
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for  money  had  and  received  against  the  defendant 
who  took  the  goods  of  the  bankrupt  in,  execution, 
after  an  act  of  bankruptcy,  and  then  took  the 
goods  tinder  a  bill  of  sale  from  the  sheriff,  al- 
though no  money  was  actually  paid.  Reed  v. 
Jamee,  2  Rose,  465. 

"Where  the  goods  of  a  bankrupt  taken  in  exe- 
cution are  discharged  by  payment  of  the  sum  to 
be  levied  by  a  creditor  after  a  docket  struck,  the 
assignees  subsequently  chosen  cannot,  by  repay- 
ing that  sum,  maintain  an  action  for  money  had 
and  received  against  the  sheriff  Bucker  v.  booth, 
M.  &  M.  518— Parke*      ' 

But  qussre,  if  a  sheriff  whilst  he  has  goods 
unsold  in  his  hands,  taken  under  a  fi.  fa.,  receives 
notice  of  a  commission  of  bankruptcy  having  is- 
sued against  the  defendant,  but  notwithstanding 
sells  the  same,  and  pays  the  proceeds  to  the 
plaintiff  whether  such  sale  is  wrongful,  and  will 
support  an  action  of  trover  7  Notley  v.  Buck,  2 
M.otR.68;  6B.&C.  160. 

Quffire,  whether  a  sheriff  is  justified  in  selling 
the  goods  of  a  bankrupt  after  notice  of  the  bank- 
ruptcy?    Id. 

Where  a  creditor  obtained  judgment  by  nil 
dicit  against  a  trader,  and  thereupon  issued  a  fL 
fiu,  under  which  the  sheriff  seised  the  roods  of 
the  trader,  who  afterwards,  and  before  the  goods 
were  sold,  committed  an  act  of  bankruptcy,  upon 
which  a  commission  issued,  and  he  was  duly  de- 
ckled a  bankrupt,  of  which  the  sheriff  had  no- 
tice, but  nevertheless  sold  the  goods,  and  paid 
over  the  proceeds  to  the  execution  creditor: — 
Held,  that  he  was  not  justified  in  paying  over 
the  money,  and  was  liable  to  be  sued  for  it  by 
the  assignees,  in  an  action  for  money  had  and 
received.    Id. 

The  court  refused  to  stay  proceedings  in  an 
action  of  trespass  by  the  assignees  of  a  bankrupt, 
against  a  sheriff,  for  an  execution,  where  the  as- 
signees brought  the  action  in  their  own  names, 
and  the  goods  seized  hod  been  some  time  in  the 
possession  of  the  assignees,  and  were  part  of  ad- 
ditional goods  bought  by  the  assignees,  though 
the  bankruptcy  was  disputed.  Bernaecoui  v. 
Fairbrother,  7  B.  &  C.  379. 

A  bill  in  equity  does  not  lie  by  the  assignees 
of  a  bankrupt  against  a  judgment  creditor  and 
the  sheriff  for  monies  levied  under  an  execution 
upon  a  judgment  by  nil  diet  MUcheU  v.  Knott, 
1  Sim.  497;  3  Glyn  &  J.  293. 

6.  CoeU. 

Statute,]— By  6  Geo.  4,  c  16,  s.  58,  if  any 
plaintiff,  in  any  action  at  law  Or  $uit  in  entity,  or 
petitioner  in  bankruptcy  or  lunacy,  ehaU  nave  ob- 
tained any  judgment,  a*ecree,or  order,  againet  any 
person  who  shall  thereafter  hone  become  bankrupt, 
for  any  debt  or  demand  in  reepect  of  which  euck 
plaintiff  or  petitioner  ehaU  prove  under  the  com-, 
mie tton,  he  ehaU  aloo  be  entitled  to  prove  for  the 
costs  which  he  ehaU  have+incurred  in  obtaining 
the  same,  although  ouch  eoots  shall  not  have  been 
taxed  at  the  time  of  the  bankruptcy. 

Verdict  for  defendant  in  July;  commission  of 
bankruptcy  against  plaintiff  in  August ;  judgment 


against  him,  and  certificate  under  the  c 
for  him  in  Michaelmas  term  ensuing: — Held, 
that  he  was  liable  to  an  execution  for  costs  not- 
withstanding sect  58.  Bire  v.  Moreau,  4  Binff. 
57;  12  Moore,  226. 

Proof  of.}— Where  plaintiffs  sued  defendant  for 
a 'debt  before  the  bankruptcy  of  defendant,  and 
went  on  with  the  suit  after  his  bankruptcy,  arid 
had  judgment,  and  defendant  obtained  his  certi- 
ficate, and  afterwards  brought  a  writ  of  error, 
which  was  nonprossed,  and  costs  of  nonpros  in 
error  awarded  against  him : — Held,  that'  the  de- 
fendant was  discharged  by  his  certificate  from 
these  costs.  Scott  v.  Ambrose,  3  M.  At  &  326; 
2  Rose,  435. 

So,  in  case  of  sci*  fa.  Phillips  v.  Brown,  6  T. 
R.282. 

If  A.  recover  a  judgment  against  B.  before  the 
bankruptcy  of  I&,  and  revive  it  by  scire  facia* 
after  the  bankruptcy,  the  costs  of  the  scire  facia* 
relate  back  to  the  judgment,  and  may  be  proved 
under  the  commission.    Id. 

Costs  of  a  nonsuit  are  not  a  provable  debt 
under  a  commission  of  bankruptcy  issued  before 
signing  judgment,  although  the  judgment  relates 
back  to  a  tune  previous  to  the  commission  lean- 
ing. Brough  v.  Adcock,  1  Dowl. P.C231:  &  C. 
nom.  Brough  v.  Hancock,  5  M.  &  P.  678;  7  Bane;. 
650. 

If  a  plaintiff  become  a  bankrupt  after  he  isj 
nonsuited,  and  before  the  taxation  of  casta,  the 
costs  of  the  nonsuit  are  a  debt  provable  lima?,  ■ 
the  commission.    Buret  v.  Mead,  5  T.  R.  365. 

So,  if  he  become  bankrupt  before  judgment  of 
nonsuit  signed.     WatU  v.  Bart,  1  B.  <fc  P.  134. 

So,  costs  of  a  nonsuit,  in  an  action  against* 
missioners  under  a  commission  which  had 
superseded,  are  provable  under  a  second 
mission  sued  out  on  the  same  act  of  bankruptcy, 
but  after  the  nonsuit  Holding  v.  bnpey,  1  Bhig. 
189 ;  7  Moore,  614. 

Where,  after  a  recovery  in  ejectment,  and  be- 
fore  an  action  of  trespass  for  mesne  profits,  the 
defendant  became  bankrupt,  and  the  jury  did  not 
include  the  costs  of  the  ejectment  in  their  verdict 
on  executing  a  writ  of  inquiry  in  the  action  for 
mesne  profits,  the  court  refused  to  set  aside  the 
inquisition,  because  the  plaintiff  might  have 
proved  the  costs  as  a  debt  under  the  defendant's 
commission  of  bankruptcy.  Gulliver  v.  Drml 
water,  2  T.  R.  261. 

The  costs  of  a  suit  in  Chancery,  directed  to  be 
paid  by  an  award  made  before  the  bankruptcy  of 
the  defendant,  but  which  costs  were  not  taxed  tut 
after  he  became  bankrupt,  cannot  be  proved  under 
the  commission ;  but  the  bankrupt  remains  liable 
to  be  attached  for  the  amount  under  the  award 
made  a  rule  of  court'  Rex  v.  Davie,  9  East,  31& 


7.  Other  Thinge. 

The  sheriff  seised  goods  under  a  writ  of  ft.  fiv 
on  the  16th  June,  and  remained  in  poatesssna, 
taking  no  steps  to  effect  a  ssie,  though  urged  so 
to  do  dj  the  plaintiff's  attorney.    On  the  5th  of 
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October  a  commission  of  bankruptcy  was  sued 
out  against  the  debtor,  and  the  goods  were  deli- 
vered up  by  the  sheriff  to  the  assignees  under 
an  indemnity,  and  nalla  bona  returned  to  the  fi. 
fa.  Quaere,  whether,  under  these  circumstances, 
the  sheriff  is  not  liable  to  an  action  on  the  case 
at  the  suit  of  the  execution  creditor,  for  the  loss 
of  the  fruits  of  his  judgment?  Aireton  v.  Davit, 
3M.&  Scott,  13& 

Joint  creditors  who  have  taken  joint  effects  in 
execution  subsequently  to  an  act  of  bankruptcy 
by  one  of  the  partners,  cannot  retain  them 
against  the  assignees  under  a  separate  commis- 
sion afterwards  issued  by  another  joint  creditor 
against  that  partner.  In  re  Wait,  1  J.  &,  W.  605. 

If  the  goods  of  a  trader  are  taken  in  execution 
after  an  act  of  bankruptcy,  and  the  money  arising 
from  the  sale  paid  over  by  the  sheriff  two  months 
before  a  commission  is  sued  out,  the  bankruptcy 
will  reach  the  execution,  notwithstanding  46 
Geo.  3,  c.  135,  which  protects  all  bona  fide  pay- 
ments and  transactions  by  f>r  with  the  bankrupt 
more  than  two  calendar  months  before  the  date 
of  the  commission.  Blogg  v.  Phillips,  2  Camp. 
129— Ellenborough. 

Nulla  bona  is  a  good  return  to  a  fi.  fa.  sued  out 
against  a  trader's  goods,  returnable  within  two 
months,  but  not  actually  returned  till  after  he 
had  lain  in  prison  two  months,  and  thereby  be- 
come bankrupt.  CoppendaU  v.  Bridges,  2  Burr. 
814;  2  Ld.  Ken.  542. 

The  court  enlarged  a  rule  for  time  for  the  she- 
riff to  return  the  writ,  though  there  was  only  an 
affidavit  that  a  commission  of  bankruptcy  had 
issued,  and  that  the  sheriff  was  fearful  the  act 
of  bankruptcy  was  before  the  levy.  Anon,  2 
Chit  204 

A  bond  and  warrant  of  attorney  to  confess 
judgment  given  by  a  bankrupt  after  his  bank- 
ruptcy, in  order  to  obtain  bis  liberty,  is  not 
barred  by  his  certificate,  although  the  original 
debt  was  contracted  before.  Birch  v.  Sharland, 
1T.R.715. 

A  cognovit  is  not  discharged  by  bankruptcy 
and  certificate,  Wyborne  v.  Ross,  2  Taunt  68; 
1  Hose,  112. 

But  a  cognovit  given  for  a  debt,  interest,  and 
costs,  incurred  after  a  secret  act  of  bankruptcy, 
is  discharged  by  bankruptcy  and  certificate.  Van 
Sandau  v.  Corsbie,  1  Chit  16. 


taken  in  execution  shortly  before  the  commission 
issued,  to  be  allowed  to  prove  the  difference  be- 
tween the  debt  and  the  value  of  the  goods,  was 
refused.    Ex  parte  Hopley,  1  J.  &  W.  423. 


a  Partial  Satisfaction. 

A  creditor  having  shortly  before  the  commis- 
sion seized  the  effects  of  the  bankrupt  in  execu- 
tion, and  having  after  the  commission  satisfied 
part  of  bis  debt  by  sale  of  the  effects,  was  admit- 
ted to  prove  for  the  residue.  Ex  parts  Hopley, 
1  Glyn  &,  J.  63 ;  2  J.  &,  W.  220. 

A  petition  to  stay  the  certificate,  on  the  ground 
of  the  rejection  of  a  debt,  having  been  served  on 
the  bankrupt  only  one  day  before  the  petition 
day,  was  dismissed  with  costs.    Id. 

An  application  ty  a  creditor  whose  debt  ex- 
ceeded the  whole  amount  of  the  other  debts,  and 
who  held  in  hk  bands  goods  of  the  bankrupt 
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XV.  Operation  on  Crown  Process. 

A  penalty  for  not  paying  the  excise  duties,  in- 
curred before  a  bankruptcy,  but  not  substan- 
tially by  conviction  till  after,  continues  a  lien 
upon  the  estate  in  the  hands  of  the  assignees, 
and  may  be  distrained  for.  Stacey  v.  Halse,  2 
Dougl.  411 :  8.  P.  Ait.  Gen.  v.  Ssmer,  and  Rex 
v.  Fowler,  2  DougL416,  n. 

If  a  soap-maker,  having  incurred  a  forfeiture 
for  concealing  soap,  contrary  to  1  Geo.  1,  c.  2,  s. 
36,  become  bankrupt,  and  a  provisional  assign- 
ment of  his  estate  be  made,  after  which  %b  soap 
is  condemned,  and  the  bankrupt  convicted,  and 
thereupon  a  warrant  issues  to  levy  the  penalty 
on  his  goods  generally,  such  a  warrant  is  bad, 
and  cannot  justify  a  seizure  of  the  soap  in  the 
hands  of  the  assignees.  Austin  v.  Whitehead,  6 
T.  R.  436. 

Personal  estate  was  seized  under  the  crown's 
extent,  which  was  afterwards  set  aside  for  irre- 
gularity, and  the  effects  ordered  to  be  delivered 
up  to  the  assignees  of  the  debtor,  duly  appointed 
under  a  commission  of  bankruptcy  sued  out  after 
the  teste  of  the  extent ;  a  second  extent,  tested 
the  day  the  first  was  set  aside,  and  subsequently 
to  the  assignment,  was  issued,  and  delivered  to 
the  sheriff,  before  the  execution  of  the  order  for 
delivery  of  the  goods  to  the  assignees,  the  sheriff 
still  holding  them  in  his  custody :  Held,  that  the 
property  in  the  effects  had  been  changed  and 
transferred  by  the  assignment;  that  the  crown 
had  no  lien  thereon,  and  consequently  that  the 
assignees  were  entitled  to  reduce  them  into  pos- 
session ;  and  the  regularity  of  the  commission 
and  assignment  having  been  found  by  the  inqui- 
sition on  the  second  extent,  on  the  evidence  pro- 
duced, the  court  refused  to  put  the  assignees  to 
claim  property,  on  a  suggestion  of  infirmity  in 
the  commission,  without  an  affidavit  Rex  v. 
inVrr*A,M*Clel.&Y.250. 

Where  defendant's  effects  have  been  sold  un- 
der a  venditioni  exponas  on  an  extent,  in  default 
of  claim,  it  does  not  conclude  his  assignees  under 
a  commission  of  bankruptcy  ;  and  they  will  be 
allowed,  on  application,  to  enter  their  claim,  and 

Elead  in  a  proper  case,  where  the  proceedings 
ave  gone  so  far,  on  payment  of  costs  of  the  sua 
and  the  application,  and  putting  the  prosecutors 
of  the  extent  in  the  same  situation  as  if  they  had 
claimed  and  pleaded  in  due  time.  A  short  de- 
lay (as  a  month)  is  not  laches  in  the  case  of  as- 
signees.   Rex  v.  Adam,  5  Price,  39. 

Although  a  warrant  of  the  commissioners  of 
the  land-tax  is  not  equal  to  an  extent,  so  as  to 
bind  the  goods  of  a  bankrupt  from  the  date,  yet 
if  a  collector  become  bankrupt,  and  his  goods  be 
afterwards  seized  under  a  warrant  from  the  com- 
missioners before  the  actual  execution  of  the  as- 
signment, the  king's  debt  most  be  satisfied.  Rex 
v.  Jraes,  8  Price,  10a 
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A.  and  B.,  bankers  in  London,  had,  at  the  time 
of  their  bankruptcy,  cash  and  short  bills  belong- 
ing to  C.  and  D.,  bankers  in  the  country.  The 
cash  was  the  excise  duties  received  and  remitted 
by  the  country  to  the  London  bankers,  and 
against  which  they  had  given  to  the  commis- 
sioners the  latter's  acceptances.  In  respect  of 
these,  an  extent  had  issued:— Held,  that  the  crown 
had  a  rigmf  to  elect  against  what  securities  they 
would  go,  and,  on  the  consent  of  the  attorney* 
general,  the  short  bills  were  ordered  to  be  de- 
livered up.    Ex  parte  Rototon,  1  Rose,  15. 

A  debt  to  the  crown  was  preferred  to  the  cre- 
ditors under  a  bankruptcy  where  the  sheriff  was 
in  possession  under  several  extents,  one  of  which, 
for  part  of  the  debt,  was  tested  the  day  the  pro- 
visional bargain  and  sale  and  assignment  were 
executed,  the  others  having  issued  subsequently. 
Rogers  v.  Mackenzie,  4  Ves.  jun.  752. 


XVI.  Set-oft  and  Mutual  Debts. 


1.  Generally. 

By  6  Geo.  4,  c.  16,  s.  50,  where  there  has  been 
mutual  credit  given  by  the  bankrupt  and  any 
other  person,  or  where  there  are  mutual  debts 
between  the  bankrupt  and  any  other  person,  the 
commissioners  are  to  state  the  account  between 
them,  and  one  debt  or  demand  may  be  set  against 
another,  notwithstanding  any  prior  act  of  bank- 
ruptcy before  the  credit  given  to,  or  the  debt  con- 
tracted by,  the  bankrupt ;  and  what  shall  appear 
due  on  either  side  on  the  balance  of  such  account, 
and  no  more,  shall  be  claimed  or  paid  on  cither 
side  respectively;  and  every  debt  or  demand 
which  is  proves  ble  against  the  estate  may  also 
be  set  off  against  the  estate,  provided  the  person 
claiming  the  benefit  of  such  set-off  had  not,  when 
such  credit  was  given,  notice  of  any  act  of  bank- 
ruptcy. 

The  statutes  of  set-off  extend  to  assigneos 
under  a  commission  of  bankruptcy .  Ridout  v. 
Brough,  Cowp.  133 :  S.  P.  Anon.  Lofft,  608. 
But  see  RyaU  v.  Larkin,  1  Wils.  155. 

A  mutual  credit  may  be  constituted,  though 
the  parties  do  not  mean  particularly  to  trust  each 
other.    Hankeyv.  Smith,  3  T.  R.  507,  n. 

In  order  to  constitute  a  mutual  credit  within 
the  5  Geo.  2,  c.  30,  s.  28,  it  must  be  confined  to 
pecuniary  demands  on  such  credits  as  in  their 
nature  will  terminate  in  a  debt  Rose  v.  Hart, 
2  Moore,  547;  8  Taunt  499. 

Therefore  a  guaran  tie,  being  merely  a  contract 
to  indemnify  against  contingent  damages,  cannot 
form  the  subject  of  a  mutual  credit  Sampson  v. 
Burton,  4  Moore,  515 ;  2  B.  &  B.  89. 

A.  having  given  defendant  his  acceptance  for 
202.,  defendant,  in  consideration  thereof,  under- 
took that  he  would  indorse  to  A.  a  bill  drawn  by 
him  (defendant)  on  R  £.,  payable  to  defendant's 
order.  He  gave  the  bill,  but  would  not  indorse  it 
On  assumpsit  brought  by  the  assignees  of  A., 
who  had  become  bankrupt,  and  whose  acceptance 
was  dishonoured: — Held,  that  the  contract  to  in- 
dorse was  not  a  subjectof  u  mutual  credit**  within 
6  Geo.  4,  c.  16,  s.  50,  and  could  not  have  been  set 


off  by  the  assignees  against  the  201  due  from  A. 
to  the  defendant  Rose  v.  Sims,  1  &  &  AdoL 
521. 

A  creditor  of  a  partnership  having  made  far- 
ther advances  on  the  security  of  a  bill  deposited 
with  him  for  that  purpose  by  the  partner*,  and 
having  undertaken  to  receive  the  amount  when 
due  and  return  the  surplus,  the  bill  having  been 
dishonoured  and  remaining  in  his  hands  unpaid, 
is  not  entitled,  on  the  bankruptcy  of  the  part- 
ners, to  set  off  his  prior  advances  against  a  de- 
mand by  the  assignees  for  the  bill.  Ex  jwrto 
Flint,  1  Swans.  30. 

The  doctrine  of  set-off  and  mutual  credit,  qb- 
der  the  statute,  is  the  same  at  law  and  in  equity. 
Id. 

A  debt  from  a  bankrupt  to  a  married  woman 
dum  sola  cannot  be  set  off  against  a  debt  from 
her  husband  to  the  bankrupt  Ex  parte  Bag- 
den,  19  Ves.  jun.  465. 

Where  a  loss  attaches  upon  a  policy  of  in- 
surance after  the  bankruptcy  of  the  insured,  it 
constitutes  a  cause  of  action  in  the  assignees,  not 
an  interest  in  the  bankrupt  admitting  a  set-off 
Ex  parte  Herbert,  2  Rose,  249. 

If  bankers  receive  any  pay-money  on  account 
of  a  bankrupt,  after  notice  of  an  act  of  bank- 
ruptcy, all  the  same  received  are  to  the  use  of 
the  estate ;  and  they  cannot  set  off  the  payment* 
made,  or  be  allowed  to  come  in  as  creditors,  and 
claim  dividends  on  debts  paid,  which  were  owing 
before  the  act  of  bankruptcy.  Hankey  v.  Vernsn, 
3  Bro.  C.  C.  313. 

The  bankrupt,  at  the  time  of  his  bankruptcy, 
was  indebted- to  P.  W.  in  respect  of  monies  re- 
ceived by  him  as  agent,  and  misapplied,  and  r. 
W.  had  purchased  of  the  bankrupt  an  annuity 
for  her  life,  in  consideration  of  a  sum  ptiy»ble  «t 
her  death,  and  died  after  the  bankruptcy ;— Hdd, 
that  the  representatives  of  P.  W.  were  not  enti- 
tled to  set  off  the  consideration  of  the  annoitf 
against  the  debt  due  from  the  bankrupt  *** 
taker  v.  Hall,  1  Glyn  &,  J.  213 :  &  C.  wai.Bs 
parte  Whittaker,  1  Rose,  301. 

A.  purchases  an  annuity  of  2002.  for  20001,  to 
be  paid  after  her  death.  The  grantor  becomei 
bankrupt,  and  is  indebted  to  her  in  22751. fr9fc 
The  annuitant  is  not  entitled  to  set  off  the  20001 
against  the  2275/.  5s.  dd. ;  for,  as  she  could  not 
be  compelled  to  pay  in  advance,  the  bankroll* 
ought  not  to  be  compelled  to  take  in  advance,  i* 

There  could  not  be  a  case  of  mutual  debt  or 
credit  within  the  5  Geo.  2,  c  30,  s.  28,  unless  U* 
balance  could  be  ascertained  by  computatioo. 
Id. 

If  a  demand  be  payable  at  all  events,  thong" 
at  a  future  day,  it  may  be  proved  under  a  com* 
mission  against  the  debtor,  or  set  off  in  an  action 
brought  by  his  assignees ;  but  if  h  rest  in  contin- 
gency whether  it  will  be  paid  or  not,  it  cannot 
be  so  proved  or  set  off,  unless  it  be  secured  by  * 
penalty,  which  is  forfeited  at  law.  Hsnestk  v. 
Entwhistle,  3  T.  R.  435. 

To  enable  the  holder  of  a  bankrupt's  accep- 
tances to  avail  himself  of  them  in  an  action  by 
the  assignees  against  himself  on  his  own  sceep* 
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tance,  by  way  either  of  setoff  or  of  mutual  cre- 
dit, be  most  most  distinctly  prove,  either  that 
the  obligation  on  himself  to  pay  the  bill  so  sot 
off  subsisted  before  the  bankruptcy,  or  that  there 
was  a  mutual  credit  created  in  the  origin  of  the 
bill  OuchterUmy  v.  Easteroy,  4  Taunt  888;  2 
Rose,  272. 


2.  Agents, 

Before  6  Geo.  4,  c.  16,  s.  50,  assignees  might 
recover  from  the  factor  of  a  bankrupt  all  monies 
received  by  him  from  the  bankrupt  within  two 
months  before  the  issuing  of  the  commission ; 
and  the  factor  could  not  set  off  debts  incurred  by 
the  bankrupt  to  him  within  the  same  time,  al- 
though the  factor  had  acted  bona  fide  and  in  ig- 
norance of  the  act  of  bankruptcy.  Kinder  v. 
BuUerworth,  9  D.  &  R.  47 ;  6  B.  &  C.  42. 

A.  was  the  agent  of  the  grantor  and  grantee 
of  certain  annuities;  all  payments  on  account  of 
the  annuities  passed  through  his  hands,  and  he 
charged  the  grantee  a  commission  upon  all  such 
payments.  A.  delivered  to  the  grantee  an  ac- 
count, and  gave  him  credit  for  half  a  year's  an. 
unity,  describing  it  "  as  money  not  yet  received," 
and  debited  him  with  commission  upon  the  same: 
in  fact,  it  bad  not  been  received  by  A.,  and  he 
having  afterwards  become  bankrupt,  it  was  held, 
that  his  assignees  were  entitled  to  be  allowed 
that  sum  in  account  by  the  grantee.  Shaw  v. 
Dartnall,  6  B.&C.56;  9  D.&.  R.  54  Andsee 
Shaw  v.  Woodcock,  7  11  &  C.  73,  and  Shaw  v. 
Picton,  7D.&R.  201 ;  4  B.  &  C.  715. 

So,  where,  in  one  account,  credit  was  given  to 
the  grantee  for  certain  suras,  as  money  actually 
received  by  A.,  and  they  had  never  been  re- 
ceived ;  and  in  another  account  subsequently  de- 
livered, the  same  sums  were  placed  to  the  debit 
of  the  grantee  with  his  assent ;  it  was  held  that 
the  assignees  of  A.  were  entitled  to  be  allowed 
those  sums  in  account    Ia\ 

If  goods  specifically  pledged  remain  in  the 
possession  of  the  bailees,  and  in  the  mean  time 
the  owner  becomes  insolvent  (having  committed 
acts  of  bankruptcy  before  the  original  pledge  was 
entirely  redeemed  by  the  repayment  of  the  mo- 
sey secured  by  it,)  should  other  advances  be  then 
made  to  him  by  them,  it  was  not  a  case  of  mu- 
tual credit  within  the  5  Geo.  2,  c.  30,  s.  28,  and 
the  assignees  of  the  bankrupt  might  recover  the 
goods  in  trover.  Birdtoood,  v.  Hart,  5  Price,  593. 

Where  a  regimental  agent  had  received  monies 
from  the  paymaster-general  of  the  forces,  under 
the  authority  of  a  warrant  of  attorney  from  the 
colonel,  and  then  became  bankrupt : — Held,  in 
an  action  by  the  assignees  for  goods  sold  and 
delivered  by  the  agent  for  the  use  of  the  regi- 
ment, that  the  colonel  might  set  off  the  money 
which  the  agent  had  received  from  the  paymas- 
ter-general remaining  unaccounted  for,  in  reduc- 
tion of  the  demand.  KnowUs  v.  Maitland,  6  D. 
AR.  312;  4B.&C.173. 

Where  D.  and  another  purchased  goods  of  two 
London  houses,  and  shipped  them  upon  specula- 
tion to  a  foreign  port  in  the  name  of  C,  and  not 
wishing  to  appear  as  principals  in  the  transaction, 
represented  to  the  London  houses,  and  to  the 


consignees  abroad,  that  C.  was  the  principal,  and 
that  they  acted  merely  as  his  agents ;  and  after 
the  shipment,  the  London  houses  made  advances 
to  D.  and  his  partner,  as  the  agents  of  C,  on  ac- 
count of  the  goods,  the  proceeds  of  which  re- 
mained in  the  hands  of  the  consignees  abroad ; 
and  C.  also  advanced  money  to  D.  and  his  part- 
ner, who  afterwards  became  bankrupts,  and  at 
the  date  of  the  commission  were  indebted  to  C. 
for  such  advances : — Held,  in  an  action  by  the  as- 
signees for  money  had  and  received,  that  C.  had 
a  right  to  retain  the  proceeds  of  the  goods  as  a 
set-off  for  money  advanced  to  the  bankrupts,  it 
being  a  case  of  mutual  credit  within  the  statute 
5  Geo.  2,  c  30,  s.  2a  Eatum  v.  Cato,  1  D.  & 
R.530;  5B.&A.861. 

a  Bills  and  Notes. 

To  an  action  by  assignees  for  a  debt  due  to 
the  bankrupt's  estate,  the  defendant  may  set  off 
notes  in  his  possession  issued  by  the  bankrupt 
before  the  bankruptcy.  Moore  v.  Wright,  2  Rose, 
470;  2  Marsh.  209;  6  Taunt  517. 

Banker's  notes  bought  by  a  debtor  after  the 
banker  has  stopped  payment,  and  before  an  act 
of  bankruptcy  is  committed,  may  be  set  off  in  an 
action  by  the  assignees.  Hawkins  v.  WAttten, 
10B.&C.217. 

A  party  has  a  right  to  set  off  notes  of  a  firm  of 
bankers,  taken  by  him  after  he  knew  that  they 
had  stopped  payment,  but  before  he  knew  that 
either  of  the  partners  had  committed  an  act  of 
bankruptcy ;  but  he  is  not  entitled  to  set  off  notes 
of  such  bankers  taken  by  him  after  he  knew  that 
either  of  the  partners  of  the  bank  had  committed 
an  act  of  bankruptcy.  Dixon  v.  Cass^  1  B.  & 
Adol.  343. 

The  defendant  cannot  set  off  cash  notes  issued 
by  the  bankrupt  payable  to  bearer,  bearing  date 
before  his  bankruptcy,  unless  he  shows  further 
that  such  notes  came  to  bis  hands  before  the 
bankruptcy.    Dickson  v.  Evans,  6  T.  R.  57. 

A  petitioner  being  a  creditor  of  the  bankrupt  on 
a  cash  balance,  and  being  under  acceptances  for 
the  bankrupt's  accommodation,  which  were  not 
paid  at  the  bankruptcy,  and  having  received  from 
the  bankrupt  bills  and  notes  to  a  larger  amount 
than  the  cash  balance,  which  were  negotiated  by 
the  petitioner,  was  not  allowed  to  prove  the  cash 
balance  on  the  principle  of  excluding  the  dis- 
honoured paper  on  both  sides,  or  otherwise.  Ex 
parte  Read,  1  Glyn  &  J.  224. 

Defendant  kept  cash  with  M.  and  W.  bankers, 
and  accepted  a  bill  drawn  by  one  of  the  partners 
in  the  house,  and  indorsed  by  that  partner  to  the 
house,  who  discounted  and  afterwards  indorsed  it 
for  value  to  S.  Before  the  bill  became  due,  M. 
and  W.  were  bankrupts,  having  funds  in  the 
hands  of  S.  more  than  sufficient  to  pay  the  bill, 
and  having  in  their  hands  money  belonging  to 
defendant  When  the  bill  became  due,  S. 
presented  it  for  payment  to  defendant,  who 
having  refused  payment,  S.  paid  himself  out 
of  the  funds  of  M.  and  W.  remaining  in  his 
hands,  and  delivered  the  bill  to  their  assignees : — 
Held,  in  an  action  brought  by  the  assignees 
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against  defendant  as  acceptor  of  the  bill,  that 
there  had  been  before  the  bankruptcy  a  mutual 
credit  between  the  bankrupts  and  defendant,  and 
that  the  latter  was  entitled  to  set  off  against  the 
sum  due  to  the  bankrupts  on  the  bill,  the  debt 
due  to  him  from  M.  and  W.  at  the  time  of  their 
bankruptcy.  Bolland ▼.  JVosA,  8  B.  & C.  105; 2 
M.&R.189. 

At  the  time  of  the  bankruptcy,  Harrison  was 
a  creditor  of  the  bankrupts  for  the  sum  of  1500Z. 
on  a  cash  balance,  and  the  bankrupts  had  in  their 
hands  two  bills  drawn  by  Harrison  on  Hippins 
for  the  sum  of  13367. 7s.  94.,  which  Hippins  bad 
accepted  for  the  accommodation  of  Harrison,  and 
which  Harrison  had  discounted  with  the  bank- 
rupts, and  which  were  not  due  at  the  bankruptcy. 
On  the  petition  of  Hippins  and  Harrison,  the 
court  ordered  the  bill  to  be  delivered  up  to  Har- 
rison in  part  discharge  of  the  cash  balance,  with 
liberty  to  prove  for  the  difference.  Ex  parte 
Hippins  4r  Harrison,  2  Glyn  &  J.  93. 

Acceptances  not  due  till  after  the  bankruptcy 
of  the  acceptor  may  be  set  off.  Ex  parte  Wag. 
•to/,  13  Ves.  jun.  65* 

If  a  debtor  to  a  bankrupt's  estate  acquire  a 
bill  with  the  bankrupt's  name  upon  it,  which  he 
knows  forms  no  demand  upon  the  bankrupt's 
estate,  after  notice  of  the  bankrupt's  insolvency, 
and  with  a  view  to  set  off,  he  is  not  a  bona  fide 
holder.    Ex  parte  Stone,  1  Glyn  &  J.  191. 


joint   commission   of  bankruptcy.     Addis  v# 
Knight,  2  Mer.  117. 

Three  partners,  A.,  B.,  and  C,  deliver  bills  to 
D.  for  a  special  purpose.  A.  and  B.  become 
bankrupts.  In  an  action  by  their  assignees 
against  D.  for  the  proceeds  of  the  bill : — Held, 
that  C.  not  having  been  made  bankrupt,  this 
was  not  a  case  of  mutual  credit  within  5  Geo.  2, 
c.  30,  s.  18,  so  as  to  entitle  the  defendant  to  set 
off  the  bills  against  a  debt  due  to  him  from  A., 
R,  and  C.  Staniforth  v.  Fellowes,  1  Marsh.  184 ; 
2  Rose,  151. 


4.  Joint  or  separate  Debts, 

Setoff  is  allowed  of  a  separate  debt  due  from 
the  estate  against  a  joint  debt  due  to  it,  and  li- 
berty given  to  prove  the  balance.  Ex  parte  Han- 
eon,  12  Ves.  jun.  346. 

Set-off  is  allowed  of  a  debt  of  the  bankrupts  to 
one  partner  separately,  against  a  joint  debt  of 
him  and  his  partner,  on  their  bond  to  secure  the 
separate  debt  of  the  former.  Ex  parte  Hanson, 
18  Ves.  jun.  233;  1  Rose,  156. 

A.,  entering  into  partnership  with  B.,  applies 
to  his  bankers  for  a  loan  to  constitute  his  capital ; 
they  consent,  upon  condition  that  B.  shall  join 
in  a  security  for  the  repayment  of  the  loan,  which 
is  complied  with.  The  partnership  open  an  ac- 
count with  the  bankers,  who  also  continue  the 
private  bankers  of  A.  On  the  bankruptcy  of  the 
bankers,  the  balance  on  the  joint  account,  arising 
from  this  loan,  is  against  A.  and  B.,  but  A.'s 
private  account  is  in  his  favour.  A.  and  B.  were 
allowed  to  set  off  this  private  balance  against  the 
joint  debt,  it  being  but  a  security  for  the  sepa- 
rate debt  A.  and  B^  soon  after  the  partnership 
commenced,  took  in  another  partner,  but  it  was 
understood  that  the  accountwith  the  bankers  was 
to  continue  as  before.  This  partner  drew  checks 
in  the  partnership  name,  and  paid  them  into  his 
private  account  The  assignees  were  held  not 
entitled  to  charge  the  checks  so  transferred 
against  the  partnership  account    Id, 

A  debtor  by  bond  to  the  separate  estate  of  a 
deceased  partner  is  not  allowed  in  equity  to  set 
off  his  bond-debt  in  respect  of  acceptances  for 
which  he  had  become  liable  to  the  partnership 
estate,  and  which  were  proved  by  him  under  a 


Part-owners  of  a  ship  cannot  set  off  their 
portions  of  a  debt  due  to  the  bankrupt  on  thai 
account  against  the  debts  due  by  the  bankrupt  to 
them  severally.  Ex  parte  Christie,  10  Ves.  jon. 
105. 

Under  a  separate  commission,  relief  in  the 
nature  of  set-off  was  refused  against  a  separate 
creditor  of  the  bankrupt  indebted  to  the  part- 
nership to  a  greater  amount  Ex  parte  zW»» 
good,  11  Ves.  jun.  517. 

A.  proved  a  debt  of  4241.  against  the  separate 
estate  of  B.,  and  died  before  B.  had  obtained  his 
certificate,  having  bequeathed  to  &  a  legacy  of 
2002. : — Ordered,  on  the  petition  of  the  assignee, 
that  the  sum  of  200L  should  be  deducted  from 
the  proof  of  4241.  made  by  A.  Ex  parts 
1  Mont  &  Mac  210. 

5.  Insurance  Cases, 

The  benefit  of  a  policy  of  insurance  made 
vious  to  the  bankruptcy  of  the  insured,  apoo 
a  loss  after  it,  passes  to  the  assignees,  and  gives 
a  right  of  action  to  them,  which  is  not  capable 
of  being  setoff  against  a  debt  from  the  bank- 
rupt   Ex  parte  magden,  19  Ves.  jun.  465. 

In  an  action  by  the  assignees  of  a  bankrupt 
underwriter  against  a  broker,  for  premiums)  doe 
to  the  bankrupt;  semble,  that  the  broker  «—  nmrt 
set  off  a  loss  on  a  policy  effected  by  him  as 
agent,  without  a  commission  del  credere,  where 
there  has  been  no  adjustment,  though  the  loss 
took  place  before  the  bankruptcy.  Baker  r, 
Langhom,  2  Marsh.  215;  6  Taunt  519 ;  4  Camp. 
396;  2  Rose,  471. 

Where  a  bankrupt  has  underwritten  a  policy 
to  a  broker  acting  under  a  del  credere  *A"imif- 
sion,  and  a  loss  upon  the  policy  happens  before, 
but  is  not  adjusted  till  after  the  bankruptcy,  the 
broker  may  deduct  the  amount  of  the  kiss 
the  debt  which  he  owes  to  the  bankrupt's 
Bize  v.  Dickson,  1  T.  R.  285. 


Where  brokers  effected  policies  on 
account  of  their  principals,  in  their  own 
and  accepted  bills  on  account  of  the  goods  w 
were  consigned  to  them  and  lost  before  a 
— Held,  that  they  might  set  off  such 
an  action  brought  by  the  assignees  of  the 
writer  for  premiums,  although  they  had  not 
del  credere  commission,  and  the  losses  wen 
adjusted.    Parker  v.  Beasley,  2  M.  &  & 

A  broker  with  a  commission  del  credere 
set  off  under  the  general  issue,  a  loss  upon 
licy  happening  before  a  bankruptcy,  to  an 
by  the  assignees  of  the  bankrupt  for 


hick 
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upon  various  policies  underwritten  by  him,  and 
for  which  he  bad  debited  the  broker;  bat  each  a 
loss  cannot  be  proved  under  a  notice  of  set-off. 
OroM  v.  Dubois,  1  T.  R.  112. 

Where  a  broker  effected  a  policy  of  insurance 
in  the  name  of  his  principal,  under  a  del  credere 
commission,  and  guaranteed  the  solvency  of  the 
underwriters  in  the  body  of  the  policy,  which  was 
left  in  the  custody  of  the  assured  until  the  broker 
had  paid  the  loss,  according  to  the  terms  of  the 
guarantee : — Held,  that  a  loss  having  happened 
before  the  bankruptcy  of  one  of  the  underwriters, 
and  been  adjusted  afterwards,  could  not  be  set  off 
by  the  broker  in  an  action  brought  against  him 
by  the  assignees,  to  recover  premiums  due  to  the 
bankrupt,  either  as  constituting  a  mutual  debt  or 
mutual  credit,  although  the  broker  had  accounted 
for  such  loss  with  the  assured  before  the  bank- 
ruptcy. Pecle  v.  Norlhcote,  1  Moore,  178;  7 
Taunt  478. 

Where  defendants,  insurance  brokers,  effected 
several  policies  of  insurance,  some  in  the  name 
and  on  account  of  their  own  firm,  others  in  the 
name  of  their  own  firm,  but  on  account  of  their 
principal*,  and  others  in  the  name  and  on  account 
of  their  principals,  for  which  principals  they  act- 
ed under  a  del  credere  commission,  without  the 
knowledge  of  the  underwriters  s— Held,  that  in 
an  action  brought  against  them  for  premiums, 
by  the  assignees  of  one  of  the  underwriters  upon 
those  policies,  wbo  had  become  bankrupt,  the  de- 
fendants might  set  off  losses  and  returns  due  on 
all  such  of  those  policies  as  were  effected  in  the 


name  of  their  own  firm,  but  not  on  such  as  were  turn  of  premium.    Id. 


having  obtained  an  advance  of  money  upon  a 

pledge  of  goods  placed  in  B.'s  bands  for  sale,  but 
not  on  those  goods,  to  the  exclusion  of  A.'s  ge- 
neral creditors,  became  bankrupt :  afterwards  a 
loss  happened,  and  B.  received  it  from  the  un- 
derwriters:— Held,  that  this  was  a  mutual  credit 
within  the  stat  30  Geo.  2,  c.  5,  and  that  B.  might 
retain  the  sum  received  for  the  loss,  in  liquida- 
tion of  his  advances,  as  well  as  of  the  balance 
due  for  premiums.  Olive  v.  Smith,  5  Taunt.  56; 
2  Rose,  122. 

Where  a  broker  adjusted  a  loss  with  an  under- 
writer, and  the  name  of  the  latter  was  afterwards 
struck  out  of  the  policy  and  adjustment,  and  the 
broker  became  bankrupt  within  a  month  after  the 
making  of  such  adjustment: — Held,  that  the  un- 
derwriter could  not  set  off  as  against  the  assured, 
the  balance  due  to  him  from  the  broker,  at  the 
time  of  adjusting  the  policy,  although  such  ba- 
lance might  exceed  the  amount  of  the  loss.  Todd 
v.  Reed,  3  Stork.  16— Abbott 

An  underwriter  cannot  set  off,  as  a  mutual 
credit,  against  a  loss  accruing  after  the  bank- 
ruptcy of  the  assured,  premiums  of  the  same  and 
other  policies  due  before  the  bankruptcy  from 
the  assured,  who  was  himself  his  own  insurance- 
broker  in  effecting  those  policies.  GUnnie  v. 
Edmunds,  4  Taunt  775. 

Neither  can  he  set  off  returns  of  premium 
upon  voyages  not  complete  before  the  bank- 
ruptcy, although  the  underwriter  must,  upon  the 
conclusion  of  the  adventure,  necessarily  become 
debtor  to  the  assured,  either  for  a  loss,  or  a  re- 


effected  in  the  names  of  their  principals,  such 
losses  and  returns  having  become  due  on  those 
policies  before  the  time  when  the  bankrupt 
stopped  payment,  though*  they  had  not  been  ad- 
justed by  the  bankrupt,  but  only  by  the  other 
underwriters  between  the  time  of  his  stopping 
payment  and  committing  the  act  of  bankruptcy, 
on  which  adjustments  the  defendants  had  given 
their  principals  credit  for  the  amount  Roster  v. 
Eaton,  2  M.  &  S.  112. 

A  broker,  who  is  indebted  to  assignees  for  pre- 
miums due  to  them  upon  policies  subscribed  by 
the  bankrupt  before  his  bankruptcy,  is  not  enti- 
tled to  set  off  returns  of  premium  due  upon  the 
arrival  of  ships  which  have  arrived  since  the 
bankruptcy.  Goldschmidt  v.  Lyon,  4  Taunt  534. 

An  insurance-broker  who  is  indebted  to  the 
assignees  of  a  bankrupt  underwriter  for  pre- 
miums, cannot,  without  an  especial  authority, 
set  off  against  that  debt  sums  due  from  the  un- 
derwriter for  returns  of  premium,  whether  the 
returns  became  due  before  the  bankruptcy  or 
after  the  bankruptcy.  Minett  v.  Forrester,*  4 
Taunt  541. 

If  a  person  intrusted  with  value,  trust  his  cre- 
ditor with  that  which  may  become  productive  of 
value,  the  first  becoming  bankrupt,  the  second 
may  retain  his  debt  out  of  the  proceeds  of  the 
things  intrusted  to  him,  and  only  pay  the  ba- 
lance. A-,  a  merchant,  employed  B.,  a  broker, 
to  effect  policies  and  sell  goods,  and  trusted  him 
with  the  possession  of  the  policies;  A.,  being  in- 
debted to  R  for  premiums  of  insurance,  and] 


An  underwriter  is  entitled  (where  the  assured 
has  become  bankrupt  after  the  policy  of  insur- 
ance was  effected)  to  deduct  what  was  due  to 
him  before  the  bankruptcy,  on  a  balance  of  ac- 
count between  the  assured  and  himself,  from 
out  of  the  amount  of  his  subscription  to  the  po- 
licy, in  the  event  of  a  loss  subsequent  to  the 
bankruptcy,  under  the  5  Geo.  2,  c  30 ;  the  statute 
19  Geo.  2,  c.  32,  s.  2,  suspending  the  effect  of  a 
bankruptcy  in  the  case  of  an  assured  and  the  un- 
derwriter on  both  sides,  so  as  to  let  in  the  former 
statute,  till  the  result  of  the  voyage  shall  have 
been  ascertained,  and  the  accounts  stated ;  be- 
cause tbe  19  Geo.  2,  c  32,  (admitting  persons  as- 
sured to  claim  losses  against  bankrupt  under- 
writers, although  happening  after  the  bank- 
ruptcy,) is  in  pari  materia,  and  the  two  statutes 
are  to  be  construed  with  reference  to  each  other, 
so  as  to  make  them  mutually  beneficial  j  and 
therefore  it  was  held,  that  a  setoff  must  be  al- 
lowed to  a  solvent  underwriter  against  the  as- 
signees of  a  bankrupt  assured,  under  the  5  Geo. 
2,  c.  30.  Graham  v.  Russell,  3  Price,  227 ;  5  M. 
&S.498;  2  Marsh.  561. 

6.  Created  by  Contract. 

If,  after  a  secret  act  of  bankruptcy,  a  trader 
sell  goods  to  a  person  who  is  surety  for  him, 
upon  an  agreement  that  the  price  of  the  goods 
shall  bo  set  off  against  the  liability,  and  the 
trader  become  a  bankrupt,  such  set-off  is  not 
valid.  Carter  v.  Breton,  6  Bing.  621;  4  M.  & 
P.  431 
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A.  &  Co,  merchants  at  Liverpool,  remitted  a 
bill  to  B.  &  Co.  in  London,  with  directions  to  get 
it  discounted,  and  apply  the  proceeds  in  a  parti- 
cular way ;  B.  &  Co.  did  not  get  the  bill  dis- 
counted, but  received  the  money  when  it  became 
due.  Before  that  time,  A.  &  Co.  had  stopped 
payment  and  desired  to  have  the  bill  returned  to 
them.  A  commission  of  bankruptcy  having  been 
issued  against  them  before  the  money  was  re* 
ceived  on  the  bill  by  B.  &  Co. : — Held,  that  the 
latter  were  liable  to  be  sued  for  the  amount  by 
the  assignees  of  A.  &  Co.  for  money  received  to 
their  use;  and  that  B.  &  Co.  could  not  set  off  a 
debt  due  to  them  from  A.  &  Co.  Buchanan  v. 
FindUy,  9  B.  &  C.  738;  4  M.  &  R.  593. 

A  tradesman  undertook  to  do  work  upon  an 
article  delivered  to  him,  for  a  person  to  whom 
he  was  indebted,  and  it  was  agreed  that  the  work 
should  be  paid  for  in  ready  money.  He  after- 
wards became  bankrupt : — Held,  that  the  act  6 
Geo.  4,  c.  16,  s.  50,  (which  provides  for  the  set- 
ting off  of  cross  demands  where  there  has  been 
mutual  credit  between  the  bankrupt  and  a  party 
claiming  on  his  estate,)  did  not,  in  this  case, 
render  the  assignees  liable  in  trover  for  refusing 
to  deliver  such  article  to  the  creditor  on  his  of- 
fering to  set  off  the  price  of  the  work  against  his 
own  demand.  Clarke  v.  Fell,  4  B.  &  Adol.  404 ; 
1  Nev.  &  M.  244. 

An  equitable  set-off  was  allowed  under  cir- 
cumstances, as  there  could  be  none  at  law,  where 
bankers,  directed  to  lay  out  money  in  navy  an- 
nuities, instead  of  doing  so  represented  that  they 
had,  and  made  entries  and  accounted  for  the  di- 
vidends accordingly,  and  took  a  joint  promissory 
note  from  the  party  and  ber  brother,  under  the 
supposition  to  secure  a  debt  from  him  to  them, 
upon  which  the  assignees  under  their  bankruptcy 
sued  him  alone.  Ex  parte  Stephens,  11  Ves.  jun. 
24. 

An  order  was  made  for  proof  of  the  balance 
setting  off  the  debt  upon  the  note.  Id 

7.  Proceedings  by  Assignees. 

A  sale  of  the  property  of  a  bankrupt,  after  an 
act  of  bankruptcy,  but  more  than  two  months 
before  the  commission  issued,  is,  since  the  46 
Geo.  3,  c  101,  s.  1,  a  sale  by  the  bankrupt,  and 
not  by  the  assignee ;  and  a  creditor  of  the  bank- 
rupt having  become  a  purchaser,  was  holden  (in 
an  action  brought  by  the  assignee  for  the  value 
of  the  goods,)  to  be  entitled  to  set  off  against 
such  claim  the  debt  due  to  him  from  the  bank- 
rupt ;  this  constituting  a  mutual  credit  between 
the  bankrupt  and  sucu  creditor  within  that  sta- 
tute, s.  3.    Southtoood  v..  Taylor,  1  B.  &  A.  471. 

If  a  bankrupt,  on  the  eve  of  his  bankruptcy, 
fraudulently  deliver  goods  to  one  of  bis  creditors, 
the  assignees  may  disaffirm  the  contract,  and  re- 
cover the  value  of  the  goods  in  trover ;  but  if  they 
bring  assumpsit,  they  affirm  the  contract,  and 
then  the  creditor  may  set  off  his  debt  Smith  v. 
Hodson,  4  T.  R.  211. 

Where  the  defendant  lent  his  acceptance  to  the 
bankrupts  on  a  bill  which  did  not  become  due 
till  after  the  act  of  bankruptcy,  and  was  then  out- 
standing in  the  hands  of  third  persons,  yet  the 


defendant  having  paid  the  amount  after  the  < 
mission  issued,  and  before  the  action  brought  by 
the  assignees,  is  entitled  to  set  off  the  same  un- 
der the  words  "  mutual  credit,"  in  the  5  Geo.  2, 
c.  30,  s.  2a    Smith  v.  Hodson,  4  T.  R.  211. 

Where  a  person,  previous  to  bis  bankruptcy, 
deposited  a  bill  of  exchange  with  the  defendant  for 
the  purpose  of  raising  money  thereon,  and  an  ad- 
vance was  accordingly  made : — Held,  that  the 
assignees  of  such  bankrupt  were  entitled  to  re- 
cover the  bill  in  an  action  of  trover,  on  having 
tendered  the  money  advanced,  although  a  ba- 
lance remained  due  from  .the  bankrupt  to  the  de- 
fendant on  a  general  account;  and  that  uua, 
therefore,  was  not  a  case  of  mutusl  trust  or  ere* 
dit,  within  the  statute  5  Geo.  2,  c.  30,  s.  2a  Kts 
v.  Flint,  1  Moore,  451;  8  Taunt.  21. 

A.  first  purchased  one  and  afterwards  another 
parcel  of  goods  of  B.,  each  at  six  months1  credit: 
when  the  first  sum  became  due,  A.  lodged  is  BVi 
hands  a  bill  of  exchange  for  a  larger  amount  than 
the  value  of  the  goods  in  order  to  pay  for  then, 
B.  engaging  to  return  to  A.  the  overplus  wbes 
the  bill  should  be  paid ;  B.  received  the  amount 
of  the  bill,  and  then  A.  became  a  bankrupt,  not 
having  paid  for  the  second  parcel  of  goods  :— 
Held,  in  an  action  brought  by  A.'s  assignees  fcf 
the  surplus  of  the  bill,  that  B.  might  retain  it  to 
satisfy  his  demand  on  A.  for  the  second  parcel  of 
goods.    Atkinson  v.  Elliott,  1T.R.31& 

Third  persons,  holding  the  acceptance  of  • 
trader  who  was  known  to  be  in  bad  orcon- 
stances,  agreed  with  the  defendants,  as  a  mode 
of  covering  the  amount  of  the  bill,  that  it  should 
be  indorsed  to  them,  and  that  they  should  pur- 
chase goods  of  the  trader,  which  were  to  be  pen 
for  by  a  bill  at  three-  months*  date,  or  mad* 
equal  to  cash  in  three  months  (before  which  time 
the  trader's  acceptance  would  be  due,)  but  win- 
out  communicating  to  the  trader  that  they  were 
the  holders  of  his  acceptance : — Held,  that,  the 
trader  having  become  bankrupt,  and  his  assig- 
nees having  brought  assumpsit  to  recover  the 
value  of  the  goods  sold  and  delivered  to  the  de- 
fendants, the  latter  could  not  set  off  the  bank- 
rupt's acceptance,  which  they  did  not  hold  si 
their  own  right,  but  in  effect  for  such  other  par- 
sons.   Fair  v.  Jf  Jeer,  16  East,  130. 

An  at  Hamburgh,  had  dealings with  R  &>&> 
in  London,  and  previous  to  their  bankruptcy 
drew  a  bill  on  them  for  400/M  which  they  ac- 
cepted. No  debt  was  then  due  from  them  to  A* 
but  they  were  afterwards  indebted  to  him  » 
236Z  Us.  3dn  when  they  drew  on  him  fcr  16* 
Ss.  94.,  being  the  balance  due  from  A.  in  ease 
the  bill  for  400J.  had  been  paid.  This  bill  was 
drawn  on  the  16th  of  February,  and  on  the  same 
day  sold  by  them  to  the  defendant  for  its  w 
value,  to  be  paid  for  on  the  20th  of  the  same 
month,  on  which  day  B.  &  Co,  committed  an  set 
of  bankruptcy,  and  requested  the  defendant  to 
keep  the  bill  at  the  disposal  of  An  by  whom  the 
bill  for  400/.  was  drawn.  On  the  23d  of  Fe- 
bruary, A.  accepted  the  bill  without  koowledjs 
of  the  bankruptcy,  and  paid  the  amount  of  4 
when  it  became  due,  to  the  defendant,  on  ss 
agreement  that  he  should  resist  the  chunm  * 
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the  assignees.  At  that  time  the  bill  for  400Z. 
was  over  due  and  unpaid  in  the  hands  of  A.,  and 
B.  Sl  Co.  were  indebted  to  him  upon  it  in  more 
than  the  amount  of  the  bill  in  question : — Held, 
that  the  plaintiffs,  as  assignees,  could  not  recover 
against  the  defendant,  as  he  stood  in  the  place  of 
A.  who  was  a  creditor  of  the  estate  of  B.  &  Co., 
and  that  this,  therefore,  was  a  case  of  mutual 
credit  between  him  and  the  bankrupts  before  the 
bankruptcy.  Sheldon  v.  Rothschild,  2  Moore,  43. 


a  Other  Debts. 

Executors  were  allowed  to  set  off  a  moiety  of 
a  legacy  given  by  their  tentator  to  the  wife  of  the 
bankrupt  against  a  debt  due  from  the  bankrupt 
to  their  testator.  Ex  parte  CFerrall,  1  Glyn  & 
J.  34a 

Assumpsit  by  the  assignees  of  R.,  a  bankrupt, 
on  a  note  drawn  by  defendant,  payable  to  G.  or 
order,  and  by  him  indorsed  to  the  bankrupt  be- 
lore  the  bankruptcy.  It  appeared  that,  in  Oc- 
tober, 1825,  G.  applied  to  the  bankrupt  to  dis- 
count the  note,  and  took  as  part  payment  the 
proceeds  of  a  bill  accepted  by  the  bankrupt,  pay- 
able  to  G.*s  order.  G.  indorsed  this  bill  for  value 
to  the  defendant,  and  he  got  it  discounted  by  H., 
who  was  the  holder  when  it  became  due.  A 
commission  of  bankruptcy  issued  against  R.  on 
the  23d  of  December,  and  the  bill  became  due 
on  .the  24th,' when  it  was  presented  and  disho- 
noured. On  the  26th,  H.  received  the  amount 
from  the  defendant,  and  returned  the  bill  to  him : 
—Held,  that  be  had  a  right  to  set  off  the  bill 
against  the  demand  of  the  assignees  on  the  pro- 
missory note.    Collins  v.  Jones,  10  B.  &  C.  777. 

A.  and  B.  entered  into  partnership  as  brewers, 

A.  bringing  in  as  his  share  of  the  capital,  a 
brewhouse  and  other  premises,  which  were  sub- 
ject to  mortgages  for  debts  due  by  him.  A.  re- 
tired from  the  business,  which  was  continued  by 

B.  alone,  who  agreed  to  take  the  brewhouse,  &c. 
at  a  valuation ;  but  the  amount  was  not  to  be 
paid  till  the  mortgages  were  satisfied.  B.  be- 
came bankrupt,  and  the  mortgage  debts  remain- 
ing unpaid,  his  assignees,  before  any  proof  made 
in  respect  of  A/s  debt,  paid  off  the  mortgages : — 
Held,  that  the  assignees  were  entitled  to  deduct 
the  sums  paid  by  them  from  the  dividends  on  the 
earn  which  was  due  to  A.  from  B.  at  the  time 
of  his  bankruptcy.  Rowe  v.  Anderson,  4  Sim. 
267. 

The  defendant  and  one  C.  purchased  a  string 
of  pearls  with  money  advanced  by  the  defendant, 
and  agreed  that  the  profit  and  loss  thereon  should 
be  equally  divided,  C.  paying  his  share  of  interest 
till  the  pearls  were  sold.  C.  became  bankrupt 
being  indebted  at  that  time  to  defendant  The 
pearls  were  afterwards  Bold,  and  the  money  re- 
ceived by  the  defendant.  In  an  action  by  the 
assignees  of  C.  for  his  share  of  the  money  re- 
ceived, it  was  held  that  the  defendant  was  enti- 
tled to  set  off  the  debt  due  from  C.  to  himself,  this 
being  a  case  of  mutual  credit  within  the  statute  5 
Geo.  2,  c.  30,  s.  2a  French  y.  Fenn,  3  Dougl. 
257. 


9.  Proof  of  Set-off. 

In  an  action  by  assignees,  it  is  not  sufficient 
proof  of  a  set-off,  that  the  commissioners  permit- 
ted the  defendant  to  prove  the  debt  proposed  to 
be  set  off.  Pirie  v.  Mennett,  3  Camp.  279;  1 
Rose,  359 — Ellenborough.         v 

Where,  to  an  action  by  assignees  for  a  debt 
due  to  the  bankrupt's  estate,  the  defendant  set 
off  notes  in  his  possession,  issued  by  the  bank- 
rupt before  the  bankruptcy ;  proof  uat  notes  to 
the  amount  of  the  set-off  came  into  his  hands 
three  or  four  weeks  before  the  bankruptcy,  was 
held  sufficient  evidence  from  which  the  jury 
might  infer  that  he  was  in  possession  of  them  at 
the  time  of  the  bankruptcy,  without  identifying 
them  with  the  notes  produced.  Moore  v.  Wright, 
2  Marsh.  209 ;  6  Taunt  517 ;  2  Rose,  470. 

In  such  an  action  the  defendant  may  plead  a 
tender  as  to  part,  and  give  evidence  of  a  set-off 
as  to  the  remainder,  without  having  pleaded  the 
setoff.    Wells  v.  Crofts,  4  C.  &  P.  332— Tent 

Or  such  setoff  may  be  so  given  in  evidence  as 
to  the  whole.    Id, 

10.  Petition. 

Where  a  creditor  has  proved  a  debt,  and  the 
assignees  have  a  demand  against  him,  which,  if 
determined  in  their  favour,  would  give  them  a 
lien  upon  the  dividends,  they  may  proceed  by  a 
petition  in  the  bankruptcy  to  in  force  that  de- 
mand.   Ex  parte  Tltnbreu,  Buck,  305. 

A.  and  B.,  partners,  gave  a  joint  and  several 
bond  to  G,  who  afterwards  became  indebted  to 
A.  B.  became  bankrupt  C.  proved  the  bond 
under  the  commission,  and  then  brought  a  joint 
action  against  A.  and  ft,  to  which  B.  pleaded  his 
certificate ;  A.  being  by  this  form  of  action  pre- 
cluded from  setting  off  his  separate  debt,  applied 
for  and  obtained  an  injunction  against  C's  pro- 
ceedings in  the  joint  action.  Bradley  v.  Millar, 
1  Rose,  273. 


XVII.  Dividend. 

1.  Audit  of  Accounts. 
Statute.]— By  6  Geo.  4,  c.  16,  s.  106,  the  com- 
missioners  at  the  meeting  appointed  for  the  last 
examination  are  to  appoint  a  meeting,  not  sooner 
than  four  calendar  months  from  the  issuing  of  the 
commission,  nor  later  than  six  from  such  last  ex- 
amination, with  twenty -one  days*  notice ;  and  the 
assignees  are  to  deliver,  upon  oath,  a  statement  in 
writing  of  their  accounts,  which  the  commission- 
ers are  to  examine,  audit,  and  allow. 

Although  an  audit  meeting  has  closed,  and  the 
assignee's  accounts  are  then  settled,  the  commis- 
sioner, at  any  future  meeting,  has  power  to  ex* 
amine  the  assignees  as  to  monies  received  before 
and  not  included  in  such  accounts,  and  to  re-in- 
vestigate those  accounts  generally  if  need  be. 
In  re  AppUgath,  2  Deac&  Chit  101. 

2.  Declaring. 
Statute.}— By  6  Qeo,4,c.  16,  s.  107t  the  torn* 
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missioners  are  to  appoint  a  public  meeting,  with 
twenty-one  days'  notice,  not  sooner  than  four,  nor 
later  than  six  months  from  the  issuing  of  the  com- 
mission, to  make  a  dividend,  at  which  meeting 
creditors  may  prove :  the  commissioners  are  to 
make  anj>rder  of  dividend;  in  pursuance  of  which 
the  assignees  are  to  make  the  dividend. 

If  three  commissioners  were  not  present  when 
an  order  of  dividend  was  made,  it  was  invalid. 
Ex  parte  Day  and  Cooper,  1  Mont  213. 

It  was  discretionary  in  the  Lord  Chancellor  to 
postpone  the  dividend  beyond  the  time  limited 
by  stat.  5  Geo,  2,  c  30,  s.  33 ;  but  a  petition  by 
creditors  of  surviving  partners,  that  the  dividend 
might  be  postponed  until  those  who  were  also 
creditors  of  a  deceased  partner,  and  had  filed  a 
bill  against  his  representatives  for  an  account  of 
his  assets,  and  payment  of  their  debts,  should  have 
gone  in  under  the  decree,  was  dismissed  for  want 
of  equity.    Ex  parte  Kendal,  1  Rose,  71. 

Final]— By  6  Geo.  4,  c.  16,  a.  109,  the 'final 
dividend  is  to  be  made  in  the  same  manner  within 
eighteen  months  after  the  issuing  of  the  commis- 
sion ;  unless  there  is  an  action  or  suit  depending, 
or  some  part  of  the  estate  be  outstanding,  in  which 
case  the  final  dividend  is  to  be  made  within  two 
months  after  the  estate  is  converted  into  money. 

3.  Who  entitled. 

After  a  dividend,  fresh  creditors  coming  in 
shall  only  be  paid  subsequent  dividends,  pari 
passu  with  those  who  have  proved  before  ;  but  if 
the  assignees  have  paid  other  creditors  differ- 
ently, they  must  let  these  creditors  in  for  the 
first  dividend.    Ex  parte  Long,  2  Bro.  C.  C  50. 

A  surety  is  entitled  to  dividends  on  the  debt 
proved  by  his  satisfied  principal.  Ex  parte  Brook, 
2  Rose,  334. 

A  surety  for  indemnity  to  a  limited  amount 
having  paid  to  the  extent  of  his  engagement,  is 
entitled  to  dividends  upon  proof  by  the  creditor 
under  the  bankruptcy  of  the  principal  debtor, 
subject  to  a  deduction  of  the  proportion  of  divi- 
dend upon  the  residue  of  the  debt  proved  beyond 
that  for  which  the  snrety  was  engaged  supposing 
that  expunged.  Payley  v.  Field,  12  Ves.  jun. 
435.  And  see  Ex  parte  Turner,  3  Ves.  jun.  243. 

In  1806,  P.  proved  a  debt  against  the  estate  of 
B.  and  C,  bankrupts,  on  a  bill  of  exchange,  and 
died  in  1807,  appointing  6.  his  executor ;  G.  be- 
came bankrupt  in  1816,  and  obtained  his  certifi- 
cate in  1817 :  but  before  that  time,  viz.  in  the 
years  1811, 1814,  and  1815,  G.  had,  as  executor, 
received  three  dividends  on  P.'s  debt,  and  in  1817, 
1822,  and  1828,  he  received  three  other  divi- 
dends. It  afterwards  turned  out  that  the  bill  of 
exchange  was  paid  by  another  party  in  1807,  so 
that  no  dividend  was  ever  doe.  On  petition  by 
B.  &  Co.'s  assignees  to  expunge  the  proof,  and 
that  G.  should  refund  the  six  dividends: — Held, 
first,  that  it  being  in  the  nature  of  a  trust,  the 
statute  of  limitations  did  not  run  in  favour  of  G.: 
but,  secondly,  that  as  the  first  three  dividends 
were  paid  in  error,  and  were  a  legal  debt  against 
CL,  and  might  have  been  proved  undet  his  bank- 


ruptcy, the  claim  as  to  them  was  barred  by  his 
certificate;  the  other  three  received  sines  his 
bankruptcy,  were  ordered  to  be  refunded.  Ex 
parte  Bolton,  I  Deac.  &  Chit  556. 

The  banker  appointed  under  a  commission  be* 
coming  bankrupt,  his  estate  is  not  entitled  to  toy 
dividend  on  a  debt  proved  by  him  against  the 
other,  until  full  reimbursement  of  all  propertjof 
that  estate  beyond  the  amount  of  his  dividend 
Ex  parte  Graham,  3  Yes.  &  B.  130 ;  2  Rose,  74: 
&  J5.  Ex  parte  Bebb,  19  Ves.  jun.  222. 

Separate  creditors  cannot  take  a  dividend  upon 
the  joint  estate  rateably  with  the  joint  creditors, 
as  each  estate  is  applicable  to  its  own  debts.  £s 
parte  Eldon,  3  Ves.  jun.  240. 

Upon  the  proof  of  a  joint  debt  under  a  sepanto 
commission,  no  dividend  can  be  taken  till  the  se- 
parate creditors  have  received  20*.  in  the  pound. 
Ex  parte  Abell,  4  Ves.  jun.  837. 

A  joint  creditor  being  the  petitioning  creditor 
in  a  separate  commission,  is  entitled  U>  receiw 
dividends  with  the  separate  creditors,  not  bety 
within  the  rule  excluding  the  other  joint  crsoV 
tors.    Ex  parte  Aekerman,  14  Ves.  jun.  604 

A.  was  a  creditor  of  a  bankrupt  on  a  bfflrf 
exchange,  and  also  on  a  simple  contract  debt, 
and  proved  both  debts  under  the  coromiswn. 
He  afterwards  received  20s.  in  the  pound  on  to 
bill  from  the  other  parties  liable  thereon  :-HeJJ 
that  he  could  not  take  a  dividend  on  his  whole  deK 
proved,  (although  it  should  not  amount  to  Sa- 
in the  pound  on  the  remaining  debt,)  bntooir 
on  the  remaining  debt.  Ex  parte  Woods**,  1 
Cox,  201. 

A  creditor  who  held  a  bill  with  the  tokrup* 
name  upon  it,  and  proved  a  debt  upon  a  depo* 
tion  stating  that  he  held  the  bill  as  security,  and 
subsequently  received  15s.  in  the  pound  op* 
the  bill  from  other  parties,  and  5# .  b  the  p** 
upon  his  proof,  was  restained  from  *****? 
further  dividends  on  the  amount  of  the  biH  & 
parte  Rufford,  1  Glyn  &  J.  41. 

B.,  a  creditor  of  the  bankrupt,  assigns  h»  es- 
tate and  the  debts  due  to  him  to  trustees,  in  pig- 
ment of  his  creditors,  and  afterwards  P"*** 
debt  under  the  commission :— Held,  that  the* 
signees  under  the  commission  were  not5BtT* 
to  deduct  from  the  dividend  on  that  proof,  »*■■ 
due  from  B.  to  them  for  costs,  upon  the  dwnisw 
of  a  bill  filed  by  B.  against  them,  and  to**0? 
subsequent  to  the  assignment  and  prior  to 
proof.    Ex  parte  Whitehead,  1  Glyn  &  J-  » 

Accommodation  bills  upon  the  bankrnpt^" 
the  drawer  were  fully  paid  by  the  acceptor  to  nw 
bolder,  who  having  a  further  demand  under  u» 
commission,  proved  for  the  whole  wclndinf^ 
bills :— Held,  that  he  might  take  out  <£ «*°2 
dend  upon  the  bills,  the  proportion  he  wj 
have  received  upon  the  residue  of  his  debt  beyon" 
the  bills,  if  the  debt  for  the  bills  had  been  er 
punged ;  and  that  the  rest  of  the  dwdeiri  onnp 
bills  belonged  to  the  acceptor.  Ex  p*rtt  Tkrm* 
3  Ves.  jun.  243. 


B.  and  G.  carry  on  business  at  Bt,  •**£ 
mission  agents  under  the  firm  of  B.  *°^_t 
being  also  a  trader  oabiBMmmfUt^aeam 
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it  &,  under  the  firm  of  G.  &  Co.,  and  being  like- 
wise a  partner  with  J.  in  London,  trading  under 
the  firm  of  J.  &  Co.,  and  with  S.  R.  at  L., 
trading  under  the  firm  of  S.  R.  B.  &  Co.  draw 
two  bills  on  J.  &  Co.,  payable  to  the  order  of  B. 
&  Co.,  which  J.  &  Co.  accept,  and  which  are 
afterwards  indorsed  by  fi.  &  Co.,  G.  &  Co.  and 
S.  R. ;  and  of  which  W.  &  Co.  become  the  holders 
fbr  a  valuable  consideration,  without  any  know- 
ledge that  G.  is  a  partner  in  the  house  of  B.  & 
Co,  or  in  that  of  J.  &  Co.  B.  and  G.  and  J. 
severally  become  bankrupt; — the  judges  were 
equally  divided  on  the  question  whether  W.  & 
Co.  could  prove  the  amount  of  the  bills,  both 
against  the  joint  estate  of  B.  &  G.,  and  the  sepa- 
rate estate  of  G.,  or  whether  they  must  elect: — 
But  held,  per  tot  cur.,  that  the  amount  of  divi- 
dends which  had  been  previously  declared, 
though  not  received  by  W.  &  Co.  under  the  com. 
mission  'against  J.,  must  be  deducted  from  such 
proof.    Ex  parte  Moult,  1  Deac.  &  Chit.  44. 

Assignees  are  not  justified  in  delaying  pay- 
ment  of  dividends,  on  the  gound  that  notice  has 
been  given  them  by  a  third  person  of  a  claim 
upon  the  dividends,  no  petition  having  been  pre- 
sented by  such  claimant  within  a  reasonable 
period  after  such  notice  of  a  claim.  Ex  parte 
Aisopp,  *  Madd.  603.     . 


4.  Remedies  for. 

Actum  and  Petition.] — By  6  Geo.  4,  e.  16,  a. 
ill,  no  action  is  to  be  brought  against  assignees 
lor  a  dividend ;  but  if  they  refuse  to  pay  it,  an 
order  for  payment  with  interest  and  costs  may 
be  made  on  petition. 

Before  the  49  Geo.  3,  c  121,  which  contains 
the  same  enactment,  assumpsit  would  lie  for  a 
dividend.    Brown  v.  Bullen,  1  DougL  407. 

In  such  action,  the  proceedings  before  the 
commissioners  were  conclusive  evidence  of  the 
debt ;  and  the  assignees  could  not  Bet  off  a  debt 
doe  from  the  plaintiff.    Id. 

Upon  a  petition  by  a  creditor  for  his  dividend, 
the  assignees  can  only  resist  the  payment  upon 
such  ground  as  they  could  have  defended  an  ac- 
tion previous  to  the  49  Geo.  3,  c  121.  Ex  parte 
Hodges,  Bock,  524. 

Upon  a  petition  to  be  paid  a  dividend,  the  debt 
cannot  be  disputed*  Ex  parte  Loxtey,  Buck, 
450. 

Under  a  commission  against  A.,  a  dividend 
was  declared  and  repeadedly  advertised  to  be 
paid  to  the  creditors  who  had  proved.  Subse- 
quently to  the  appointed  days  for  payment,  B. 
and  C,  the  bankers  to  the  commission,  in  whose 
hands  a  sum  more  than  sufficient  for  the  pay- 
ment of  the  dividend  had  been  left  by  the  assig- 
nees, stopped  payment  and  afterwards  became 
bankrupt: — Held  that  an  order  of  dividend  is  to 
be  considered  as  a  separation  from  the  bulk  of 
the  estate  of  the  sum  to  be  divided,  and  that  the 
unpaid  dividends  were  lying  in  the  hands  of  the 
bankers  at  the  risk  of  the  creditors,  who  had  ne- 
glected to  apply  for  payment  Ex  parte  PoweU, 
1  Mont  &  Mac  283. 
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An  order  for  payment  of  dividends  declared 
upon  a  creditor's  petition  for  that  purpose,  raises, 
like  the  execution  in  the  action  for  which  the  pe- 
tition is  substituted,  a  personal  responsibility 
against  the  assignee.  Ex  parte  Graham,  1  Rose, 
456. 

An  official  assignee  cannot  resist  payment  of  a 
dividend.    Ex  parte  Alexander,  1  Mont  503. 

An  order  was  made  for  payment  of  a  dividend 
in  bankruptcy,  with  interest  and  costs,  on  peti- 
tion under  the  stat  49  Geo.  3,  c.  121,  s.  12,  the 
assignees  not  being  prepared  to  state  their  objec- 
tion.   Ex  parte  Atkinson,  3  Yes.  &  B.  13. 

Where  assignees  had  made  no  dividend,  but, 
thirteen  years  after  the  bankruptcy,  had  from 
the  produce  of  the  property  accumulated  enough 
to  give  15s.  in  the  pound,  a  sale  and  distribu- 
tion were  ordered  on  petition  of  one  creditor.  Ex 
parte  Goring,  1  Ves.  jun.  168. 

If  an  application  for  payment  of  a  dividend  is 
not  made  until  after  the  statute  of  limitations  has 
run  ;  quaere,  if  it  is  not  lapsed  ?  Ex  parte  Bur- 
gess, 1  Mont  &  Bligh,  415. 

Half  of  the  dividends  upon  proof  of  500L,  in 
respect  of  a  legacy  to  the  wife  of  the  bankrupt, 
was  ordered  to  be  paid  to  her  without  a  refer- 
ence.   Ex  parte  Newham,  1  Glyn  &  J.  40. 

Where  a  bankrupt  trustee  had  suffered  the 
trust  fund  to  be  misappropriated  the  court  direct- 
ed that  the  son  of  the  cestui  que  trust  might 
prove  for  the  amount,  retaining  the  dividends  till 
further  order.  Ex  parte  Vine,  1  Deac.  &  Chit 
357. 

A  surviving  assignee  is  liable  for  the  payment 
of  dividends,  if  his  co-assignee  ever  admitted  the 
proof  of  the  debt,  although  the  creditor  has  fail- 
ed to  apply  fbr  the  dividends  for  many  years; 
and  unless  it  can  be  proved  that  the  creditor  has 
received  them,  the  onus  of  the  proof  of  payment 
lies  on  the  assignee ;  and  this  notwithstanding 
there  is  no  sufficient  fund  left  of  the  bankrupt's 
estate  to  pay  the  creditors.  Ex  parte  Healey,  1 
Deac.  At  Chit  361. 

Where  a  creditor  addresses  a  written  request 
to  assignees,  in  general  terms,  to  pay  "  the  divi- 
dends made  on  the  bankrupt's  estate"  to  A.  B., 
the  assignees  are  Justified  in  paying  subsequent 
dividends  to  A.  ft,  until  they  have  notice  from 
the  creditor  that  he  has  revoked  A.  B.'s  autho- 
rity.   Ex  parte  Bright,  2  Deac  &  Chit  8. 

Interest  is  payable  on  a  dividend  at  5  per  cent 
Ex  parte  Loxley,  1  Glyn  &  J.  345. 

On  a  petition  for  payment  of  dividend,  which 
is  unsuccessfully  opposed  by  the  assignees,  in- 
terest at  5  per  cent,  and  costs,  are  of  course 
against  the  assignees,  who,  if  they  act  bona  fide, 
may  reimburse  themselves  out  of  the  estate.  Ex 
parte  Harrison,  1  Mont  250. 

Course  in  Court  of  Bankruptey.y-Whexk  a  di- 
vidend has  been,  or  may  be  declared,  and  when 
any  part  of  the  bankrupt's  estate  shall  have  been 
paid  into  the  Bank  of  England  by  any  official 
assignee,  to  the  credit  of  the  accountant-general 
of  the  high  court  of  Chancery  and  of  such  bank- 
rupt's estate,  any  one  of  the  judges  of  the  court 
may,  by  order  under  his  hand,  direct  the  sum 
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ordered  to  be  divided,  on  each  pert  thereof  as 
may  be'  required,  to  be  carried  over  from  such 
account,  to  an  account  to  be  opened  in  the  books 
of  the  Bank  of  England,  in  the  name  of  the 
same  estate,  to  be  intituled  **  the  dividend  ac- 
count," in  which  order  shall  be  specified  the 
names  of  the  chief  registrar  of  the  court  of  bank- 
ruptcy for  the  time  being,  and  of  the  official  as- 
signee appointed  to  such  estate;  and  the  judge 
shall  execute  two  parts  of  his  said  order,  one 
part  of  which  shall  be  filed  and  remain  of  record 
with  the  proceedings  in  such  bankruptcy,  and  the 
other  part  shall  be  delivered  by  the  official  assig- 
nee to  the  accountant  general,  who  shall  there- 
upon by  his  certificate  direct  the  sum  specified  in 
the  judWd  order  to  be  carried  over  as  aforesaid, 
and  shall  in  such  certificate  state  the  names  of  the 
chief  registrar  and  official  assignee  mentioned  in 
the  judge's  order,  and  shall  direct  the  cashiers  of 
the  Bank  to  pay  the  money  so  carried  over  to  the 
drafts  of  the  official  assignee,  countersigned  by 
the  chief  or  other  registrar  duly  authorized  to 
countersign  the  same,  and  such  transfer  shall  be 
made  accordingly,  and  the  cashiers  of  the  Bank 
shall,  out  of  the  monies  so  carried  over,  pay  all 
drafts  so  drawn  and  countersigned  as  aforesaid. 
Reg.  Gen.  March  28,  1832,  1  Deac.  &,  Chit 
xxxii.  c 

When  any  such  order  of  dividend  shall  have 
been  made,  the  solicitor  to  the  commission  shall 
forthwith  make  out  a  list  of  the  creditors,  and 
shall  place  in  separate  columns,  after  the  name 
of  each  creditor,  the  amount  of  his  debt,  and 
the  sum  which  he  is  entitled  to  receive  in  re- 
spect thereof,  by  virtue  of  such  order  of  divi- 
dend, leaving  another  column  in  blank  for  the 
purpose  hereinafter  mentioned,  and  shall  to  each 
name  prefix  a  number  in  regular  series,  and  shall 
sign  such  list,  and  lay  it  before  the  assignees 
chosen  by  the  creditors,  who  shall  examine  and 
sign  the  same,  and  the  solicitor  shall  then  deliver 
the  list  to  the  official  assignee,  who  shall  exa- 
mine and  sign  the  same  if  correct,  and  shall 
take  a  copy  thereof,  and  shall  deliver  the  original 
to  the  chief  registrar.  Reg.  Gen.  March  28, 
1832, 1  Deac  &  Chit  xxxii.  d. 

And  the  chief  registrar  shall  immediately 
upon  the  receipt  of  the  said  list,  deliver  to  the  | 
official  assignee  books  containing  as  many  blank 
drafts  and  receipts  as  may  be  necessary,  and 
in  such  form  as  shall  from  time  to  time  be 
prescribed  by  the  court,  and  the  official  assignee 
shall  number  and  fill  up  a  draft  for  each  dividend, 
by  inserting  in  each  draft  the  name  of  the  ere- 
ditor,  to  which  the  number  of  such  draft  is  pre- 
fixed in  the  list,  and  the  dividend  payable  to  him ; 
and  the  official  assignee  shall  take  the  draft  book 
so  filled  up  to  the  chief  registrar,  who  shall  com- 
pare the  same  with  the  list  in  his  possession,  and 
shall  sign  all  such  drafts  as  he  shall  find  cor- 
rectly  drawn,  and  in  case  of  any  error  shall 
cancel  such  drafts  as  are  incorrectly  drawn, 
and  fill  up  and  sign  others  in  lieu  thereof;  and 
shall  return  the  draft  book  so  signed  to  the  offi- 
cial assignee  for  the  purposes  hereinafter  men- 
tioned,  who  shall  thereupon  number  and  fill  up  the 
receipts  to  correspond  with  the  dn^s  so  signed 


Rex.  Gen.    March  98,  1832, 1  Date,  fc  Chit 
xxxii.  e. 

When  any  creditor,  or  any  person  duly  as* 
thorized  under  his  band  to  receive  his  dividend, 
shall  apply  for  payment,  the  official  ungate 
shall  require  the  production  of  such  securities  (if 
any)  as  the  creditor  may  hold  for  his  debt;  and 
if  satisfied  that  the  amount  of  the  said  dividend 
still  remains  due,  shall  fill  up  the  date  in  the 
draft  and  receipt ;  and  upon  the  creditor,  or  wen 
other  person  authorized  as  aforesaid,  signing  the 
receipt  for  such  dividend,  the  official  assignee 
shall  mark  the  securities  (if  any)  with  the  amount 
of  that  dividend,  and  shall  sign  and  deliterthe 
draft  for  the  same ;  provided  that  no  dividend 
shall  be  paid  to  any  creditor  holding  any  secorifr 
for  his  debt  until  such  security  shall  be  produced, 
without  the  special  directions  of  the  commis- 
sioner in  that  behalf.  Reg.  Gen.  March  28, 
1832, 1  Deac  &  Chit  xxxii.  e. 

If,  after  such  list  shall  have  been  so  made  and 
signed,  it  shall  from  any  cause  seem  expedient 
and  just  to  the  commissioner  that  such  list  sbtl 
be  altered,  the  said  commissioner  may  make  sack 
alterations  as  to  him  shall  seem  just,  or  nay  di- 
rect a  new  list  to  be  made,  and  may  thereapea 
cancel  all  such  drafts  (if  any)  as  shall  be  thereby 
rendered  useless,  and  direct  other  drafts  test 
drawn  corresponding  with  the  amended  or  new 
list,  (as  the  case  may  be,)  and  the  registrar  and 
official  assignee  shall  thereupon  fill  up  and  sign 
such  new  drafts,  and  pay  the  same  to  the  eeve- 
ral  creditors  as  hereinbefore  directed;  proridd 
that  every  such  alteration  in  the  amount  of  a  divi- 
dend shall  be  inserted  in  the  blank  columa  of  sank 
list,  and  shall  be  signed  by  such  eommissksNr 
and  official  assignee  before  any  draft  shall  be 
drawn  in  pursuance  thereoC  Reg.  Gen.  March 
28, 1832, 1  Deac  &  Chit  xxxii.  c 

Where  any  part  of  the  money  so  transferred  by 
the  accountant-general  shall  become  and  wj 
main  unappropriated  to  the  payment  of  any  •»* 
dividend,  the  commissioner  may,  by  order  osdtf 
bis  hand,  direct  such  residue  to  be  carried  bade 
to  the  account  from  which  it  waaoriginalr/traar 
forred,  and  the  same  shall  be  thereupon  earnw 
back  accordingly,  and  a  certificate  of  sock  &a+ 
for  shall  be  sent  to  the  office  of  the  said  aceaaar 
ant-general  /kg-.  Gen.  March  38, 1 839,1  ft* 
&  Chit  xxx.  f. 


5. 

£y60ee. 4,c.l6, a.  110,  »giieeseretoft« 
account  of  unclaimed  dividends  sinoontinf  »»• 
whole  to  SOL;  and  a  power  is  given  of  mwstiaj 
such  dividends,  and  after  three  yesrsdivkhmj  tha 
same  among  the  other  creditors. 

An  order  was  made  to  divide  unclaimed  dh> 
dends  among  the  other  creditors.  B*  six* 
Donald***,  1  Deac  6t  Chit  110. 

An  order  is  nisi  only  in  the  first  mstaaea,  what 
made  for  the  distribution  of  unclaimed  diihlsi* 
Ex  parte  Robituon,  1  Deac  &  Chit  54*. 
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XVIII.  Intesjcst  on  Dim. 

By  6  Geo.  4,  e.  16,  t.  139,  the  surplus  it  not  to 
be  paid  to  the  bankrupt,  until  all  the  creditors 
who  have  proved  shall  have  received  interest 
upon  their  debts  in  the  following  manner,  vix. 
creditors,  whose  debts  by  law  carry  interest  in 
the  first  instance,  according  to  the  rate  by  law 
payable,  to  be  calculated  from  the  date  of  the 
commission;  and  then  all  other  creditors  who 
have  proved  at  the  rate  of  4  per  cent  from  the 
date  of  the  commission. 

This  section  allowing  interest  to  simple  con- 
tract creditors  is  not  retrospective.  Ex  parte 
Skepard,  1  Mont.  &  Mao.  67. 

In  bankruptcy,  interest  stops  at  the  date  of  the 
commission,  unless  there  is  a  surplus ;  and  in 
that  case,  before  the  statute,  only  creditors  having 
debts  bearing  interest  received  subsequent  inter, 
est.    Butcher  v.  Churcfull,  14  Ves.  jun.  573. 

Interest  subsequent  to  the  commission  could 
not  be  charged  upon  the  estate,  directly  or  indi- 
rectly, except  in  case  of  surplus.  Ex  parte  Pa- 
ion,  I  Glyn  &  J.  332. 

Where  there  was  a  surplus,  creditors  were 
entitled  to  interest  upon  their  debts.  Ex  parte 
Oaring,  1  Ves.  jun.  170. 

But  not  unless  it  bad  been  provided  for  by 
contract,  either  express  or  implied;  and  upon 
bonds  not  beyond  the  penalty.  ExparteWiUiame, 
1  Rose,  399 :  S.  P.  Ex  parte  Hankey,  3  Bra  C. 
C.  584;  Ex  parte  Boyd,  1  Glyn  &  J.  285. 

The  rule,  that,  on  a  written  undertaking  to  pay 
money  on  a  day  certain  or  on  demand,  interest 
shall  run  from  the  day  or  demand,  without  a  con- 
tract  for  it,  did  not  extend  to  the  case  of  a  surplus 
in  bankruptcy:  interest,  therefore,  subsequent  to 
the  commission,  was  confined  to  debts  carrying 
interest  by  contract  Ex  parte  Koch,  1  Ves.  £ 
B.  342. 

But  interest  was  allowed,  whether  the  contract 
appeared  either  on  the  ftoe  of  the  security,  or 
by  extrinsic  evidence.  Ex  parte  Miile,  9  Ves. 
jun.  995. 

As  where,  by  course  of  trading  and  settling 
accounts,  interest  was  allowed  after  a  certain 
credit    Ex  parte  Champion,  3  Bro.  C.  C.  436. 

The  estate,  if  sufficient,  was  to  pay  interest  for 
debts  which  carried  it,  but  not  if  it  broke  in  upon 
the  allowance.  Ex  parte  Morris,  3  Bro.  C.C.79. 

Interest  out  of  the  surplus  was  refused  upon 
the  bankrupt's  notes  payable  upon  demand,  as 
not  being  debts  carrying  interest,  either  by  con- 
tract or  on  the  face  of  them.  Ex  parte  Cocke,  1 
~        317. 


A  separate  creditor  is  not  entitled  to  interest 
from  the  surplus,  until  joint  creditors  shall  have 
been  paid  in  ralL  Ex  parte  Minchm,  9  Glyn  Sl 
J.287 :  S.  P.  Ex  parte  Clarke,  4  Ves.  jun.  677. 

A  surety  paying  after  the  bankruptcy  to  a  ere* 
ditor  who  has  proved,  can  only  stand  in  his  place 
upon  the  bankrupt's  estate ;  and,  in  ease  of  a 
surplus,  can  claim  no  interest  which  the  cre- 
ditor could  not  have  claimed.  Ex  parte  Houston 
4  Boyd,  2  Glyn  A,  J.  36. 

There  being  a  surplus,  after  dividing  to  the 


amount  of  the  whole  principal,  with  interest  to 
the  suing  out  the  commission,  subsequent  inter- 
est was  ordered  on  petition  of  bond  creditors, 
saving  just  allowances ;  and  the  commissioners 
might  give  it  without  order,  and  need  stop  at 
nothing  but  want  of  assets ;  but  no  compound 
interest  was  allowed.  Ex  parte  Morris,  1  Ves. 
jun.  139. 

Under  a  joint  commission,  the  right  of  the  cre- 
ditors to  interest  subsequent  to  the  date  of  the  com- 
mission in  the  case  of  a  surplus,  was  preferred  to 
a  debt  due  from  the  separate  to  the  joint  estate, 
upon  the  principle  that  neither  the  partnership 
nor  the  individual  debtor  could  claim  in  compe- 
tition with  the  creditors.  Ex  parte  Reeoe,  9 
Ves.  jun.  569. 

When  there  is  a  surplus  upon  an  estate  of 
three,  which  is  indebted  to  two,  the  creditors  of 
the  three  are  entitled  to  interest  before  the  sur- 
plus is  carried  to  the  estate  of  the  two.  Exparte 
Ogle,  1  Mont  350. 

Interest  out  of  a  surplus  is  given  to  a  judg- 
ment creditor,  from  the  date  of  the  commission 
to  the  time  when  the  principal  sums  were  paid, 
notwithstanding  the  securities  were  at  the  time 
delivered  up  to  the  assignees,  with  receipts 
in  full  indorsed  on  them,  the  creditors  appre- 
hending the  estates  would  not  produce  a  surplus, 
which  proved  to  be  a  mistake.  Ex  parte  thy, 
2  Rose,  14a 

Interest  in  ease  of  a  surplus,  under  the  6  Geo. 
4,  c  16,  s.  132,  is  to  be  calculated  on  the  whole 
debt  up  to  the  first  dividend,  then  upon  the  prin- 
cipal money  unpaid,  after  deducting  the  amount 
of  the  dividend,  up  to  the  second  dividend,  and  so 
on.    ExparUHayne*i2G\jn&,J.VX. 

XIX.  Bankeutt. 

1.  Surrender,  Examination,  and  Commitment 

(a)  Statutes. 

By  6  Geo.  4,  e.  16, «.  36,  the  commissioners,  by 
writing  under  their  hands,  may  summon  the 
bankrupt  before  them,  whether  he  shall  have  ob- 
tained his  certificate  or  not;  and  if  he  shall  not 
come  at  the  time  appointed,  (having  no  lawful 
impediment  made  known  to  and  allowed  by 
them,)  they  may,  by  warrant  under  their  hands 
and  seals,  authorise  and  direct  any  person  they 
shall  think  fit  to  apprehend  and  arrest  the  bank- 
rupt, and  brimj  him  before  them ;  and  upon  his 
appearance,  either  voluntarily  or  ooropulsorily, 
they  may  examine  him  upon  oath,  either  by  word 
of  mouth  or  by  interrogatories,  touching  all  mat- 
ters relating  to  his  trade,  dealings,  or  estate,  or 
which  may  tend  to  disclose  any  secret  grant, 
conveyance,  or  concealment  of  his  lands,  tene- 
ments, goods,  money,  or  debts,  and  may  reduce 
his  answers  into  writing,  which  examination  the 
bankrupt  is  to  sign  and  subscribe;  and  if  the 
bankrupt  shall  refuse  to  be  sworn,  or  to  answer 
any  questions  put  to  him  by  the  commissioners 
touching  any  of  the  matters  aforesaid,  or  shall 
not  fully  answer  to  the  satisfaction  of  the  com- 
missioners any  such  questions,  (not  having  any 
lawful  objection,  allowed  by  them,)  the  commis- 
sioners may,  by  warrant  under  their  hands  and 
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seals,  commit  him  to  such  prison  as  they  shall 
think  fit,  without  bail,  until  he  shall  submit 

By  a.  37,  the  commissioners  may,  in  like  man- 
ner, summon  and  examine  the  bankrupt's  wife. 

By  8.  38,  there  is  a  penalty  of  500/.  for  permit- 
ting the  escape  of  a  committed  bankrupt 

By  s. 112,  the  bankrupt  must  surrender  before 
three  o'clock  on  the  forty-second  day  after  notice 
in  writing  of  the  commission  left  at  his  usual 
place  of  abode,  or  personally  served  if  in  prison, 
and.  notice  in  the  Gazette ;  and  sign  his  surren- 
der, and  submit  to  be  examined  by  the  commis- 
sioners on  oath. 

By  8, 115,  bankrupts  apprehended  by  warrant 
of  the  commissioners  shall,  if  within  the  time  al- 
lowed for  surrender  they  submit  to  be  examined, 
and  in  all  things  conform,  have  the  same  benefit 
as  if  they  had  voluntarily  surrendered. 

Under  the  former  statute,  5  Geo.  2,  c  30,  s. 
14,  when  the  bankrupt  was  apprehended  under  a 
judge's  warrant,  the  commissioners  had  the  pow- 
er of  examining  him,  although  the  time  for  his 
surrender  had  expired;  and  if  his  answers  were 
satisfactory,  he  was  discharged,  unless  indicted : 
if  not,  the  commissioners  had  the  same  power  of 
committing  as  on  other  examinations.  Ex  parte 
Hunt,  2  J.  &  W.  560. 

(6)  When  in  Custody. 

By  6  Geo.  4,  c.  16,  s.  119,  when  the  bankrupt 
is  in  prison  or  in  custody,  the  commissioners 
may,  by  warrant  directed  to  the  jailer,  cause  him 
to  be  brought  before  them  at  any  meeting,  either 
public  or  private ;  and  if  he  is  desirous  to  sur- 
render, he  may  be  so  brought  up  at  the  expense 
of  his  estate. 

Before  the  statute,  a  bankrupt  in  prison  for 
debt  was  entitled  to  be  carried  before  the  com- 
missioners, that  he  might  surrender  himself  at 
the  expense  of  the  estate,  notwithstanding  he 
might,  upon  a  summary  application,  have  ob- 
tained his  discharge.  Ex  parte  Emery,  Buck, 
527. 

The  49  Geo.  3,  c.  121,  s.  13,  empowered  the 
commissioners  to  bring  before  them  "  every  bank- 
rupt being  in  custody  charged  in  execution  at 
the  time  of  his  last  examination,'*  to  be  examined 
by  them  in  the  same  manner  as  was  theretofore 
in  practice  with  respect  to  bankrupts  in  custody 
on  mesne  process : — Held,  that  this  being  a  re- 
medial clause,  the  words  "  last  examination"  did 
not  mean  the  last  day  of  examination,  but  that 
the  power  of  the  commissioners  to  compel  the 
bankrupt  to  appear  before  them,  extended  to 
every  day  on  which  he  was  to  be  examined 
touching  the  disclosure  of  his  estate  and  effects. 
Spence  v.  Jones,  1  D.  <fc  R.  377 ;  5B.&A.  705. 


(c)  Enlargement  of  Time. 

In  what  eases  allowed.] — By  6  Geo.  4,  c.  16,  a. 
113,  the  chancellor  may,  as  often  as  he  thinks  fit, 
from  time  to  time  enlarge  the  time  for  the  bank- 
rupt's surrender,  so  as  every  order  for  the  pur- 
pose be  made  six  days  at  least  before  the  day  on 
which  the  bankrupt  was  to  surrender. 

Where  a  bankrupt  omits  to  surrender  within 


the  time  given,  the  court  of  Review  will,  under 
some  circumstances,  appoint  a  fresh  meeting  to 
take  his  surrender.  Ex  parte  Jeffreys,  2  Deac 
&,  Chit  86. 

Where  the  bankrupt,  after  attending  the  last 
meeting  before  the  commissioners,  inaavertentlr 
absented  himself  without  passing  his  last  exami- 
nation, the  court,  on  his  petition,  ordered  a  fresh 
meeting  for  that  purpose,  on  payment  of  costi. 
Ex  parte  Dixon,  1  Deac  &  Chit  351. 

A  bankrupt  was  permitted  to  surrender  under 
circumstances  of  innocent  omission,  although  tbe 
assignees  opposed.  Ex  parte  ShiUs,  2  Rote, 
381 ;  1  Madd.  248.  And  see  Ex  parte  Higgi*- 
son,  12  Ves.  jun.  496. 

So,  where  his  omission  to  suirender  arose  front 
apprehension  of  a  prosecution.  Ex  parte  Ber 
ryman,  1  Glyn  &  J.  223. 

A  bankrupt's  petition  for  a  meeting  to  take  hie 
surrender,  where  he  had  been  prevented  from 
surrendering  by  illness,  was  allowed.  Exfsrit 
Bould,  2  Bro.  C.  C.  49. 

So,  where  the  bankrupt  had  been  committed. 
Ex  parte  Graham,  2  Bro.  C.  C.  48. 

But  where  he  had  gone  abroad,  where  he  swore 
he  was  detained  by  illness,  his  petition  was  dis- 
missed, it  being  sworn  on  the  other  side  that  he 
was  apparently  well.  Ex  parte  Whites  Bro.C 
C.47. 

When  the  bankrupt  is  abroad,  the  time  for  bit 
surrender  will  be  enlarged.  Ex  parte,  Doddt,  1 
Deac.  &  Chit  76. 

If  the  assignees  desire  the  bankrupt  to  ftaj 
abroad  to  get  in  his  effects,  it  is  no  ground  to  in- 
duce the  court  to  appoint  a  new  time  for  bis  sur- 
render, which  is  only  done  in  cases  of  surprise 
or  accident    Ex  parte  Dawson,  2  Cox,  48. 


Manner  and  Terms  of  granting.] — The  com- 
missioners cannot  apply  for  an  enlargement  of 
the  time  to  surrender.   Ex  parte  Hall,  1  Moots' 

An  order  to  enlarge  the  time  can  be  0**a"*J 
only  on  the  application  of  the  bankrupt  bimselji 
or  tho  assignees,  by  affidavit  Fuller's  cast,  lv 
Ves.  jun.  183. 

It  is  irregular  in  the  assignees  to  obtain  an  ex 
parte  order  to  enlarge  the  time  for  the  Iswtex*. 
mination  of  a  bankrupt  who  is  ready  to  attend. 
Exports  Dayrie,  1  Glyn  &  J.  281. 

Upon  application  six  days  before  the  day  ap- 
pointed for  surrender,  an  order  to  enlarge  the 
time  is  of  course,  as  well  since  as  before  toe  € 
Geo.  4,  c  16,  s.  113.  Ex  parte  Rose,  1  Mont » 
Bligh,  268;  1  Deac.  &,  Chit.  37. 

Under  the  old  law,  the  order  must  have  been 
made  before  the  expiration  of  the  forty-second 
day.    Ex  parte  Du  Fresne,  1  Rose,  311 . 

A  bankrupt  obtaining  leave  to  surrender,  after 
the  time  for  surrendering  is  expired,  pays  the 
costs.    Ex  parte  Carter,  4  Madd.  394 

A  bankrupt  being  prevented  fromsurreiiderni 
because  the  commissioners  did  not  attend  at  the 
day,  on  petition  of  the  commissioners  another 
day  was  appointed.    The  court  blamed  their  eon- 
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duct,  and  said  the  petition  ought  to  have  been  by 
the  bankrupt    Ex  parte  Grey,  1  Ves.  jun.  195. 

An  order  for  enlarging  the  time  for  a  bankrupt 
who  had  omitted  to  finish  his  examination  would 
not  discharge  a  prosecution  for  the  felony.  Ex 
parte  Ricketts,  6  Ves.  jun.  445. 

Under  Btat  5  Geo.  2,  c.  30,  s.  5,  if  the  bank- 
rupt surrender  within  the  forty-two  days  after 
notice,  &c  the  commissioners  may,  by  their  own 
authority,  afterwards  enlarge  the  time  for  taking 
his  examination.  Davie  v.  Trotter,  8  T.  R.  475 ; 
3  Esp.  40. 

But  they  were  not  authorized  to  enlarge  the 
time  for  the  disclosure  of  a  bankrupt's  estate  and 
effects  beyond  the  time  mentioned  in  the  third 
section  of  that  statute,  still  less  for  an  indefinite 
or  unlimited  period.  Claughton  v.  Leigh,  2  D.  & 
R.  831;  1  B.  &  C.  652.  And  see  Arding  v. 
Flower,  8  T.  R.  534. 


(d)  Proceeding*  to  examine. 

It  seems  more  expedient  to  refer  the  examina- 
tion of  a  bankrupt  to  the  Subdivision  Court  rather 
than  to  the  court  of  Review.  Ex  parte  Feaks,  1 
Mont  &,  Bligh,  217  ;  2  Deac.  &  Chit  226. 

Quaere,  whether  the  court  of  Review  can  com. 
mit  for  an  insufficient  examination  ?  Id. 

Semble,  the  court  of  Review  has  no  power  to 
Commit  on  an  adjourned  examination  from  be- 
fore one  commissioner.  In  re  Heath,  2  Deac.  & 
Chit  214;  1  Mont  &  Bligh.  187. 

The  Lord  Chancellor  would  not  make  an  order 
upon  the  commissioners  how  to  conduct  the  ex- 
amination of  the  bankrupt.  Ex  parte  Cridland, 
3  Ves.  &  R  95;  2  Rose,  164. 

There  was  jurisdiction  in  bankruptcy  to  enforce 
the  commissioners1  order  for  the  attendance  of 
the  bankrupt,  who  had  passed  his  examination 
and  obtained  his  certificate.  Anon.  14  Ves.  jun. 
449. 

The  commissioners  had  no  power  to  delegate 
their  authority  to  examine  the  bankrupt  Cas- 
aidy's  ease,  19  Ves.  jun.  324 ;  2  Rose,  218. 

It  appearing  on  the  bankrupt's  examination, 
that  he  had  lost  more  than  51.  at  play  at  one 
time,  this  cannot  be  expunged  from  the  exami- 
nation, though  consented  to  by  the  creditor  at 
whose  instance  it  was  inserted.  Ex  parte  Bar- 
toft,  2  Cox,  49. 


(«)  Cause  of  Commitment, 

Unsatisfactory  Answers.] — A  bankrupt's  not 
answering  a  question  respecting  the  disposition 
of  his  estate  and  effects  to  the  satisfaction  of  the 
commissioners,  was  held  good  cause  of  commit- 
ment by  them.    Rex  v.  Perrot,  2  Burr.  1122. 

A  bankrupt  committed  for  not  answering  to 
the  satisfaction  of  the  commissioners,  was  re- 
manded by  the  court  of  Chancery,  and  again  re- 
manded by  the  court  of  K.  B.  Rex  v.  Perrot,  2 
Burr.  1215. 


If  commissioners  think  that  the  bankrupt  has 
not  answered  satisfactorily  upon  his  examination, 
they  are  bound  to  commit  him;  but  he  may  be 
discharged,  either  upon  his  answering  satisfac- 
torily to  them  at  a  subsequent  time,  or  upon  his 
answer  already  given  being  deemed  satisfactory 
by  such  other  jurisdiction  as  be  shall  be  brought 
before  by  habeas  corpus.  Ex  parte  Oliver,  1  Rose, 
407 ;  2  Ves.  &,  B.  244 

Where  a  bankrupt,  after  repeated  examina- 
tions, was  finally  committed  for  unsatisfactory 
answers,  the  court  granted  a  mandamus  condi- 
tionally to  the  commissioners,  to  issue  their  war- 
rant for  a  further  examination,  on  a  suggestion 
that  the  bankrupt  was  desirous  of  making  a  full 
disclosure.    In  re  Bromley,  3  D.  &,  R.  310. 

A  bankrupt  may  be  committed  by  the  commis- 
sioners, though  swearing  positively,  if  his  an- 
swers are  not  reasonably  satisfactory.  Taylor'* 
case,  8  Ves.  jun.  328 :  S.  P.  Ex  parte  Oliver,  2 
Ves.  &  B.  244:  1  Rose,  407:  Crowley's  case, 
Buck,  264;  2  Swans.  75. 

If,  upon  the  examination  of  a  bankrupt  touch- 
ing the  disposition  of  his  property,  he  swear  to  an 
account  of  the  same,  which  appears  to  be  incre- 
dible, the  commissioners  may  commit  him  to 
prison.    Ex  parte  Nowlan,  6  T.  R.  118. 

The  commissioners  cannot  commit  a  bankrupt 
for  misbehaviour  only,  or  any  act  or  omission  not 
comprised  in  the  statute  giving  them  authority. 
Miller  v.  Seare,  2  W.  Black.  1141. 

A  general  answer  by  a  bankrupt  under  exami- 
nation, that  he  has  lost  18867.  by  selling  goods 
under  prime  cost,  is  not  satisfactory,  especially  if 
falsified  by  subsequent  confessions  of  the  dis- 
posal of  different  sums  for  other  purposes.  Lang- 
horn's  case,  2  W.  Black.  919.  And  see  Miller's 
case,  3  W  ils.  427 ;  2  W.  Black.  881. 

A  bankrupt,  to  a  question  whether  he  had  not 
within  six  months  previous  to  the  commission 
executed  two  conveyances  of  his  estate  and  ef- 
fects, or  part  thereof;  to  his  son,  answered, "  Not 
to  my  knowledge."  This  answer  held  to  be 
satisfactory,  no  further  questions  having  been 
put    Norris's  case,  2  J.  &  W.  437. 

A  bankrupt,  on  his  examination,  answering  a 
question  which  embodies  a  statement  of  the 
acts  or  sayings  of  himself,  or  of  a  third  person, 
without  denying  or  qualifying,  is  understood  to. 
admit  the  statement.  Crowley's  case,  2  Swans. 
75 ;  Buck,  264. 

Qutere,  whether,  for  the  purpose  of  determin- 
ing that  the  answers  of  a  bankrupt  on  his  exami- 
nation are  unsatisfactory,  the  commissioners  can 
resort  to  the  evidence  of  third  persons  ?  Crow 
ley's  case,  2  Swans.  1 ;  Buck.  264 

The  examination  of  a  third  person  by  commis- 
sioners is  not  evidence  for  the  formation  of  their 
judgment,  but  merely  a  brief  to  enable  them  to 
interrogate  the  witness.  In  re  Goodwin,  1  Mont 
304. 


What  lawful  Questions.] — Quaere,  whether  a 
bankrupt  can  be  compelled  to  criminate  himself? 
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In  re  Heath, I  M ont  &  Bligh,  184;  3  Deac.  & 
Chit  214  See  Ex  parte  Feaks,  1  Mont  &, 
Bligh,  219 ;  2  Deac.  &  Chit  226. 

Semble,  a  bankrupt  is  bound  to  disclose  his 
property,  although  an  indictment  is  pending 
against  him  for  concealing  it,  &c,  and  although 
his  answers  may  tend  to  criminate  himself. 
Cross,  J.  dubit    Id. 

A  bankrupt  is  jbound  to  answer  touching  his 
estate,  although  his  answer  may  tend  to  convict 
him  of  perjury  on  a  former  occasion,  and  of  con- 
cealing his  effects.  In  re  Smith,  2  Deac  &  Chit 
230;  1  Mont  &  Bligh,  203. 

Queore,  whether,  after  a  bankrupt  has  passed 
his  last  examination,  he  can  be  examined  as  to 
concealment  ?    Id. 

^  The  bankrupt  must  answer  every  lawful  ques- 
tion ;  and  although  he  is  not  bound  to  criminate 
himself,  yet,  if  he  refuses  to  account  for  any  part 
of  his  effects,  his  refusal  subjects  him  to  com. 
mitment  Ex  parte  Oliver,  1  Rose,  407 ;  2  Vet. 
&  B.  244. 

That  his  answer  tends  to  criminate  another  is 
no  objection.    Id. 

A  bankrupt  cannot  refuse  to  discover  the  par- 
ticulars relating  to  his  estate  and  effects,  although 
such  information  may  tend  to  show  that  he  has 
committed  a  criminal  act;  but  if  the  question  put 
to  him  be  whether  or  not  he  has  done  an  act 
clearly  of  a  criminal  nature,  he  may  refuse  to 
answer  it  So,  where  a  petition  prayed  that  the 
creditors  might  be  at  liberty  to  examine  the 
bankrupt,  whether  he,  or  any  person  in  trust  for 
him  or  for  his  benefit,  have  received,  or  are  to 
receive,  any  sum  of  money  or  other  valuable  con- 
sideration for  his  having  resigned,  or  as  an  in- 
duoement  to  resign,  the  office  of  town-clerk  of 
the  city  of  Bristol,  it  was  dismissed.  Ex  parte 
Catsens,  Buck,  531. 

A  commitment  upon  the  following  question  and 
answer  held  to  be  invalid:— Question:  a  You  have 
statedtto  the  commissioners,  that  if  you  were  out  of 
prison,  you  could  find  the  persons  named  by  you 
as  debtors  to  your  estate:  and  being  directed  to 
communicate  to  your  assignee  how  or  where  such 
persons  could  be  found,  and  your  assignee  having 
called  upon  you,  and  seen  you  in  the  Fleet  prison 
for  that  purpose,  have  you  given  him  any  such 
information;  and  if  not,  why  not  7"  Answer: 
**  I  have  not,  and  can  give  no  reason  why."  Ex 
parte  Caesidy,  2  Rose,  218;  19  Ves.  jun.324. 

A  bankrupt  under  examination  being  asked 
whether  the  statements  contained  in  a  written 
paper,  and  shown  to  him,  were  true  statements, 
demurred  to  the  question,  on  the  ground  that  his 
answer  might  expose  him  to  a  criminal  prose- 
cution, and  was  committed  for  not  answering: — 
Held,  under  the  circumstances  of  the  case,  that 
the  bankrupt  was  entitled  to  demur  to  a  question 
in  so  general  a  form.  Commissioners  of  bank- 
rupt are  not  empowered  to  dispense  with  the  rule 
of  law  by  which  a  party  is  protected  from  crimi- 
nating himself.  Ex  parte  Kirby,  1  Mont  &  Mac. 

Statement  in  writing.}— It  seems  that  under 


49  Geo.  3,  c  121,  a.  13,  the  bankrupt  was  bound 
to  render  to  the  commissioners  an  account  in 
writing  of  his  estate  and  effects,  if  required  to  do 
Davie  v.  MUford,  4  B.  &  A.  356. 


so. 


Where  a  bankrupt,  on  the  day  appointed  by 
the  commissioners  for  his  last  examination  be- 
fore them,  promised  to  produce  a  balance  sheet, 
if  further  time  were  allowed  Jiim,  and  several 
adjournments  took  place  during  a  period  of  tea 
months,  at  which  adjournments  he  represented 
an  account  in  writing  to  be  necessary,  in  order 
to  make  the  discovery  required  of  his  estate  and 
effects,  and  promised  from  time  to  time  to  pro- 
duce the  balance  sheet;  on  his  not  doing  so  at 
the  last  adjournment,  and  assigning  no  sufficient 
reason  for  not  doing  so,  the  commissioners  were 
justified  in  committing  him.    Id* 

Where  the  last  examination  of  a  bankrupt  waf 
repeatedly  adjourned,  in  order  that  he  might  pro- 
duce a  written  account,  as  the  only  mode  of  ex- 
plaining  his  trade  and  dealings,  and  the  last  ad- 
joumment  was  made  upon  his  assurance  that  he 
would  produce  such  account  if  further  time  waf 
given : — Held,  that  such  account  not  being  pro- 
duced, nor  any  satisfactory  reason  given  for  not 
producing  it  on  the  day  to  which  the  adjournment 
was  made,  the  commissioners  were  justified  in 
committing.  Stanley  Goddaro?$  esse,  1  Glyn  & 
J.  45. 

Production  of  Boots.]— The  great  seal  had  ju- 
risdiction, after  the  bankrupt  had  passed  bis  exa- 
mination, to  compel  him  to  deliver  up  papers  m 
his  possession  belonging'  to  the  estate,  and  tost* 
tend  before  the  commissioners.  Ex  parte  Bm& 
ley,  1  Rose,  202. 

Where  the  commissioners  refused  to  proceed 
in  the  bankrupt's  examination,  unless  be  pro- 
duced his  books,  &c,  which  were  in  the  office  of 
a  master  of  the  court  of  Chancery  in  Ireland,  or 
copies  of  them,  an  order  was  made,  declaring  that 
such  books,  or  copies  of  them,  must,  if  required, 
be  produced  at  the  expense  of  the  estate.  £* 
parte  Cridland,  2  Rose,  164;  3  Ves.  &  B.  103. 

Where  a  bankrupt  was  required  by  the  assig- 
nees, on  his  last  examination,  to  deliver  to  then 
bis  books  of  account,  which  he  did  -.—Held,  that 
he  must  be  deemed  to  have  delivered  them  on 
compulsion ;  and  it  being  afterwards  found  that 
he  was  not  a  trader,  and  that  a  oommission  ksi 
improperly  issued,  that  he  might  support  an  ac- 
tion of  trover  against  such  assignees  without  any 
previous  demand  of  such  books.  Summered*  v. 
JarvU%  6  Moore,  56;  3  B.  &  B.  2. 

(/)  Warranto/ Commitment. 

£%6  Qeo.  4,  c.  16,  s.  39,  if  any  person  be  em 

mitted  for  refusing  to  answer,  or  for  not  fety 

answering  any  question,  the  commissioners  are 

to  specify  every  such  question  in  their  warrant 

In  determining  whether  they  would  issue  tee* 
warrant,  the  commissioners  must  have  been  act- 
ing together ;  but  it  was  not  necessary  that  all 
of  them  should  be  present  when  each  of  them 
signed  it.    BaUye  t.  Greeley,  8  East,  319. 

Wherea  warrant  of  commitment  by 
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•toners,  alter  setting  oat  the  issuing  of  the  com- 
mission, and  the  adjudication,  &c  stated,  as  the 
ground  of  commitment,  that  the  bankrupt  being 
brought  before  them,  and  they  having  proposed 
to  administer  an  oath  to  him,  he  refused  to  be 
sworn,  or  to  give  an  account  of  his  property  :~— 
Held,  that  such  warrant  was  legal,  and  that  it  was 
not  necessary  in  it  to  set  out  any  specific  question 
in  such  case ;  for  this  was  a  refusal  to  answer  all 
possible  questions  which  could  be  suggested : — 
Held  also,  that  after  the  issuing  of  the  writ  of 
habeas  corpus,  and  before  the  return  of  it,  the 
commissioners  may,  if  necessary,  make  a  fresh 
warrant,  stating  more  rally  the  cause  for  detain- 
ing the  bankrupt  in  custody,  and  that  such  war- 
rant may  by  words  of  reference,  incorporate  the 
formal  parts  of  the  first  warrant :— Held  also,  that 
if  both  warrants  are  defective  in  form,  the  court 
will,  if  a  substantial  cause  of  commitment  ap- 
pear, recommit  the  bankrupt  ex  officio : — Held 
also  that  a  commitment  by  a  justice  of  the  peace, 
under  6  Geo.  2,  c  30,  s.  14,  of  the  bankrupt, 
**  until  he  should  be  discharged  by  due  course  of 
law,"  was  bad.    Ex  parte  Page,  1R&A.  56a 

Where  a  bankrupt  refused  to  be  sworn  before 
the  commissioners  until  his  attorney  arrived : — 
Held,  that  a  warrant,  issued  for  his  commitment 
by  them,  stating  generally  the  refusal  of  the 
bankrupt  to  be  sworn,  was  sufficient,  without  as- 
signing the  reason  for  such  refusal : — Held  also, 
that  the  warrant  committing  him  until  such  time 
as  he  should  submit  himself  to  the  commission- 
ers, and  full  answer  make  to  the  questions  which 
might  be  put  to  him  by  virtue  of  the  said  commis- 
sion, sufficiently  pursued  tbe  terms  of  the  oath  to 
be  taken  by  the  bankrupt,  by  virtue  of  the  16th 
section  of  the  stat.  5  Geo.  2,  c.  30,  as  it  must  be 
intended  that  the  questions  which  might  be  pot 
by  the  commissioners  would  be  legal  questions. 
And  where  the  bankrupt  was  committed  to  New- 
gate under  a  judge's  warrant,  granted  on  the  cer- 
tificate of  the  commissioners  for  not  appearing 
to  their  summons,  and  was  afterwards  brought 
before  them  by  warrant,  to  make  a  disclosure  of 
his  estate,  and  he  refused  to  be  sworn  and  exa- 
mined as  to  such  estate : — Held,  that  the  com- 
missioners might  commit  him  under  the  14th 
section  of  that  statute :  as,  when  he  was  brought 
before  them,  tbe  warrant  and ,  authority  of  the 
judge  were  at  an  end  and  determined.  Nobee  v. 
Mountain,  7  Moore,  39 ;  3  B.  &-  B.  233. 

A  bankrupt  being  committed  by  the  commis- 
sioners for  not  answering,  it  appeared  that  in  the 
Questions  put  to  him  the  commissioners  had  stated 
facts  of  which  they  were  informed  by  the  deposi- 
tion of  the  messenger,  but  the  deposition  was  not 
set  forth  in  the  warrant,  nor  did  it  appear  thereby 
to  have  been  read  to  the  bankrupt  si  the  time  of 
his  examination : — Held,  that  the  commitment 
was  substantially  insufficient,  and  that  the  court 
could  not  commit  the  bankrupt  under  5  Geo.  9, 
c  30,  s.  17.  Crowley'e  ca*et  Buck,  264;  2 
Swans.  1. 

I£  in  committing  a  bankrupt  for  not  answer- 
ing  satisfactorily,  the  commissioners  are  influ- 
enced by  intrinsic  evidence,  quero  the  validity 
^ths)  commitment  ?    Id. 


It  is  no  objection  to  a  warrant  of  commitment, 
which  recites  several  examinations,  that  it  omits 
to  mention  that  the  bankrupt  who  bad  been  com- 
mitted was  discharged  at  the  conclusion  of  one 
of  the  examinations.  Bromley'e  case,  2  J.  &  W. 
453. 

It  Is  no  objection  to  a  commitment  of  a  bank* 
rupt  by  the  commissioners,  that  tbe  order  of  com- 
mitment was  made  in  the  absence  of  the  bank- 
rupt, and  that  it  bore  date  the  day  the  examina- 
tion took  place,  though  made  some  days  after- 
wards.   SaWe  cote,  13  Ves.  jun.  361. 

The  warrant  of  commitment  of  a  bankrupt, 
being  by  mistake  dated  the  2d  of  March,  instead 
of  the  2d  of  February: — Held,  that  this  is  not 
such  an  error  as  can  be  amended  under  the  5  Geo. 
2,  c  30,  s.  18.    Ex  parte  M'Gee,  6  Madd.  206. 

The  concluding  words  of  a  warrant  of  com- 
mitment must  be  so  limited  as  to  have  di- 
rect reference  to  the  offence  imputed  in  the 
preceding  part;  and  therefore,  where  a  com- 
mitment, after  reciting  that  the  bankrupt  had 
surrendered,  and  that  the  commissioners  ex* 
amined  him  touching  his  trade,  Ate,  and  caused 
such  examination  to  be  reduced  into  writing  and 
read  over  to  him,  to  which  examination  the 
bankrupt  did  refuse  to  sign  his  name,  (not  hav- 
ing a  reasonable  objection  to  the  wording  thereof 
or  otherwise,)  required  the  jailor  to  detain  tho 
bankrupt  in  custody  until  such  time  as  he  should 
submit  himself,  and  full  answer  make  to  the  sa- 
tisfaction of  the  commissioners,  to  all  such  ques- 
tions as  should  be  put  to  him,  and  sign  and  sub- 
scribe  to  such  examination  as  aforesaid,  was 
holden  to  bo  void.  Ex  parte  Leake,  9  B.  Sl  C. 
234;  3Y.  &  J.  46. 

The  warrant  of  commitment  of  a  bankrupt, 
for  not  signing  his  examination,  need  not  set  out 
the  examination — Vaughan,  B.  diss.    Id. 

A  commitment  for  an  unsatisfactory  answer  of 
tbe  bankrupt  is  illegal,  if  the  recital  of  the  pre- 
vious examination  do  not  correctly  state  the  ad- 
missions upon  which  the  question  was  founded. 
Ex  parte  Hiatna,  18  Yes.  jun.  237. 

Commissioners  make  a  warrant  for  the  com- 
mitment of  a  bankrupt,  for  refusing  to  be  exa- 
mined, the  bankrupt  being  already  confined  in 
the  King's  Bench  under  previous  process.  Sem- 
ble,  that  the  issuing  of  the  warrant  by  the  com- 
missioners does  not  amount  to  an  imprisonment 
by  them  till  the  warrant  is  in  some  way  operative 
to  the  detention  of  the  party,  independently  of 
the  other  process.  But  if  the  warrant  operate  to 
the  confinement  of  the  party  within  narrower 
bounds,  it  is  an  imprisonment  by  the  commis- 
sioners. Crowley  v.  Impey,  2  Stark.  261 — Ellen- 
borough.  And  see  Wall  v.  BtNamara,  I  T.  R- 
536,  and  cases  cited. 

(g)  Re-examination. 

A  bankrupt  may  be  brought  up  for  re-exami- 
nation, although  he  is  also  in  custody  under  a 
surrender  by  his  bail.  Ex  parte  Hiams,  18  Ves- 
jun.  237. 

Where  a  party  committed  by  commissioners  of 
bankrupt  for  not  answering  to  their  satisfaction,, 
wishes  to  be  again  brought  before  them,  he  must 
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bear  the  expense  of  that  proceeding,  and  cannot 
throw  it  on  the  estate.  Ex  parte  Baxter,  8B.& 
C.  344 :  S.  C.  nom.  hx  parte  Baggier,  2M.&R. 
467;  1  Mont  &  Mac  16. 

Where  an  order  is  made  on  the  application  of  a 
bankrupt  committed,  to  bring  him  again  before 
the  commissioners,  if  there  are  no  effects,  the  fees 
are  to  be  paid  out  of  future  effects,  if  any ;  and, 
if  recommitted,  he  would  find  it  difficult  to  obtain 
another  order.    Ex  parte  Cohen,  2  Rose,  443. 

Where  a  bankrupt  committed  by  commis- 
sioners is  again  brought  before  them,  and  is  re- 
manded, there  ought  to  be  a  warrant  of  recom- 
mitment or  detainer  stating  the  cause  of  recom- 
mitment. Coombes'  ease,  2  Rose,  39$ ;  &  P. 
Brown's  cose,  2  Rose,  400. 

(h)  Habeas  Corpus. 

By  6  Geo.  4,  c.  16,  s.  39,  if  persons  committed 
shall  bring  a  habeas  corpus,  and  any  insufficiency 
in  the  form  of  the  warrant  shall  appear  on  the 
return,  which  would  authorize  a  discharge,  the 
court  or  judge  are  to  commit  to  the  same  prison 
until  the  party  shall  conform,  unless  it  shall  ap- 
pear that  ho  has  fully  answered  all  lawful  ques- 
tions, or  had  a  sufficient  reason  for  not  being 
sworn,  or  for  refusing  to  sign  the  examination ; 
provided  that  the  court  may  look  at  the  whole  of 
the  examination,  if  it  shall  not  have  been  set  out 
in  the  warrant. 

The  mode  of  reviewing  the  judgment  of  the 
commissioners  in  committing  the  bankrupt  for 
not  answering  satisfactorily,  is  by  habeas  corpus. 
Ex  parte  King,  11  Ves.  jun.  425. 

And  not  by  petition.  Ex  parte  Tomkinson,  10 
Ves.  jun.  106.  But  see  Ex  parte  Hiams,  18  Ves. 
jun.  237. 

The  Vice-Cbancellor  seems  in  one  case  to 
have  discharged'  on  habeas  corpus.  Ex  parte 
WGee,  6  Madd.  206. 

The  Lord  Chancellor  can  issue  the  common 
law  writ  of  habeas  corpus  in  the  vacation  time. 
Crowley's  ease.  Buck,  264 ;  2  Swans.  1. 

In  deciding  the  validity  of  a  commitment  by 
commissioners,  the  court  cannot  travel  out  of  the 
return.  Crowley's  case,  2  Swans.  75 ;  Buck,  264. 

The  court  before  which  the  writ  is  brought 
must,  on  the  return,  have  the  same  means  of 
judgment  as  the  commissioners  had.    Id. 

Where  a  return  is  defective  in  not  fully  stating 
the  warrant,  the  judge  may  ask  the  jailor  in 
court  whether  the  warrant  is  or  is  not  fully  set 
forth ;  or  the  whole  of  the  warrant  may  be  set 
forth  by  the  affidavit  of  those  who  oppose  the  pri- 
soner's discharge.    In  re  Power,  2  Rush.  584. 

Where  a  bankrupt,  committed  by  the  commis- 
sioners, is  brought  up  by  habeas  corpus,  notice 
must  be  given  to  the  assignees ;  and  notice  on 
Saturday  afternoon,  for  Monday,  unless  his  right 
to  be  discharged  is  perfectly  clear,  is  not  suf- 
ficient   Bromley's  case,  2  J.  &  W.  453. 

A  party  committed  for  not  answering  satis- 
factorily before  commissioners  of  bankrupt,  may 
have  a  habeas  corpus  to  bring  him  before  the 
oommissioners  for  further  examination.  Ex  parte 


Basster,  2  M.  &  R.  467;  1  Mont  &  Mac  16: 
&  C.  nom.  Ex  parte  Baxter,  8  B.  &C.  344. 

Obedience  to  the  writ  of  habeas  corpus  may 
be  enforced  by  process  of  contempt  CrwAefi 
case,  2  Swans.  73 ;  Buck,  264 

2.  Privilege  from  Arrest. 

(a)  During  Examination. 

Statute  6  Geo.  A.}— By  6  Geo.  4,  c.  16,  s.  117, 
the  bankrupt  shall  be  free  from  arrest  or  impri- 
sonment by  any  creditor  in  coming  to  surrender, 
and  after  surrender,  during  the  time  allowed  for 
examination,  provided  he  was  not  in  custody  at 
the  time  of  the  surrender ;  and,  if  arrested,  shall, 
on  production  of  the  summons  to  the  officer,  be 
discharged,  under  a  penalty  of  5L  per  day  for 
detention. 

By  s.  118,  the  commissioners  may  adjourn  the 
last  examination  sine  die;  and  the  bankrupt 
shall  be  free  from  arrest  for  such  time,  not  ex- 
ceeding three  months,  as  they  shall  appoint 

The  bankrupt,  during  the  forty  days  allowed 
for  his  examination,  is,  for  the  benefit  of  his  cre- 
ditors, privileged  from  arrest,  even  upon  a  capias 
utlagatum.  Ex  parte  Helsby,  1  Deac  &  Chit 
16;  1  Mont  355. 

But  semble,  that  bankruptcy  and  certificate 
are  not  grounds  for  discharging  a  prisoner  in 
custody  on  an  utlagatum  capias.  Beaucamp  t. 
Tompkins,  3  Taunt  141. 

A  bankrupt  who  has  been  waived  (or  oat 
lawed,)  and  her  person  arrested  and  goods  taken 
by  the  sheriff  under  a  writ  of  capias  utlagatum, 
is  not  entitled  to  be  relieved  on  summary  motion 
from  such  arrest  and  levy,  except  upon  the  terms 
of  appearing  to  the  action,  and  putting  in  and 
perfecting  special  bail,  although  the  plaintiff  had 
also  proved  her  debt  under  the  commission,  and 
received  a  dividend,  after  which  the  action  was 
commenced  for  the  balance.  SummervU  v.  WsU 
kins,  14  East,  536. 

A  bankrupt  having  surrendered,  has  his  pro- 
tection from  arrest  by  the  statute,  independently 
of  the  commissioner's  certificate.  Ex  parte 
Leigh,  1  Glyn  &  J.  264. 

A  bankrupt's  privilege  from  arrest,  on  attend- 
ing the  commissioners,  is  independent  of  the  stat 
5  Geo,  2.    Ex  parte  King,  7  Ves.  jun.  314. 


Time  enlarged.}— Under  the  5  Geo.  2,  c.30,  •» 
5,  the  bankrupt  was  privileged  from  arrest  doring 
the  enlarged  time  for  his  examination.  Davit  ▼• 
Trotter,  8  T.  R.  475 ;  3  Esp.  40. 

Though  the  commissioners  had  omitted  to  in- 
dorse the  adjournment  on  his  summons.  Prke't 
case,  3  Ves.  &  B.23;  2 Rose,  266. 

Where  ono  who  was  a  bankrupt  came  from 
Holland  with  the  intent  to  surrender  himself  on 
the  forty-second  day ;  but  hearing  that  his  time 
was  enlarged,  resolved  not  to  surrender  till  the  en- 
larged day,  and  in  the  mean  time  was  arrested; 
the  court  held,  that  he  should  not  be  discharged, 
for,  till  actual  surrender,  the  stat  5  Geo.  2,  meant 
to  protect  a  bankrupt  only  during  such  time  at 
it  might  be  reasonable  and  convenient  for  him  to 
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In  and  submit  himself  to  the  oommituoii. 
Kmyon  v.  Salomon,  Cowp.  156. 

Where  a  bankrupt  surrendered  to  bis  commis- 
sion on  the  4th  of  February,  and  the  commis- 
sioners, on  his  prayer,  enlarged  the  time  gene- 
rally in  writing  for  him  to  make  a  roll  discovery 
of  his  estate  and  effects,  and  verbally  fixed  the 
adjournment  day  for  the  first  of  April  following, 
and,  in  the  interval,  the  bankrupt  having  sur- 
rendered in  discharge  of  his  bail,  was  detained  at 
the  suit  of  a  creditor;  the  court  refused  to  dis- 
charge him  out  of  custody,  he  not  being  protect- 
ed from  arrest  by  the  commissioners1  order, 
as  they  could  not  give  him  a  protection  for  an 
unlimited  period  of  time.  Claugkton  v.  Leigh,  2  D. 
&  R.  831 ;  1  B.  At  C  652. 

Where  the  last  examination  is  adjourned  sine 
die,  the  bankrupt  is  not  protected  from  arrest. 
Ex  parte  Wood,  1  Glyn  At  J.  75. 

The  Lord  Chancellor's  order,  giving  a  bank- 
rupt liberty  to  surrender  after  the  time  prescribed 
by  the  act  of  parliament  is  not  mandatory  upon 
him,  and  gives  no  protection.  Ex  parte  Johnson, 
14  Ves.  jun.  40.    And  tee  Anon,  5  Ves.  jun.  1. 

A  bankrupt's  privilege  from  arrest  extends  to 
the  end  of  the  forty-second  day : — Ordered,  that 
the  plaintiff  in  the  action  should  discharge  him, 
and  the  officer  having  acted  without  instructions 
was  ordered  to  pay  the  costs.  Ex  parte  DonUvy, 
7Vea.jnn.317. 

If  a  bankrupt  pass  his  last  examination  on  the 
forty-second  day,  the  stat  5  Geo.  2,  c.  30,  pro- 
tected him  from  arrest  during  the  whole  of  that 
day ;  hot  if  the  time  had  been  enlarged  beyond 
the  forty-second  day,  quere,  whether  he  would 
have  been  protected?  Ex  parte  Davie*,  Buck,  80. 

If  the  time  for  the  bankrupt's  last  examination 
be  enhrced\that  statute  protected  him  from  arrest 
during  the  whole  of  the-  last  day  of  examination. 
i's  cose,  Bock,  424. 


What  Attendance.] — A  bankrupt,  whose  last 
examination  bad  been  adjourned  sine  die  at  a 
meeting  under  his  commission  for  a  distinct 
purpose,  gave  his  voluntary  attendance  before 
commissioners  in  order  to  be  examined,  and  was 
there  arrested :— Held,  that  be  was  entitled  to  his 
discharge  on  general  law  principles,  and  ordered 
so  to  be,  with  his  reasonable  and  necessary 
charges  to  be  paid  by  the  solicitor  and  the  officer. 
ExparURom,  1  Rose,  260. 

Whether  a  deviation  by  a  bankrupt  returning 
from  examination  for  the  purpose  of  leaving  his 
books  at  the  house  of  the  assignee  will  deprive 
mm  of  his  privilege-— qtuere  ?  Ex  parte  DonUvy, 
7  Ves.  jun.  317. 

The  privilege  of  a  party  attending  his  own 
cause  from  arrest,  extends  to  a  bankrupt  on  his 
return  from  attending  his  petition  for  leave  to 
surrender  after  the  expiration  of  the  time,  having 
deviated  no  farther  than  to  call  on  the  solicitor 
to  arrange  the  proper  steps  for  giving  effect  to 
the  order.    Ex  parte  Jackson,  15  Ves.  jun.  116. 

A  bankrupt,  on  motion  in  the  bankruptcy  was 
ihsfiheiyiit  from  an  arrest  and  detainers  where 
he  had  been  arrested  on  his  way,  though  with  a 
▼OL.  L.  3d 


deviation  bona  fide  for  the  purpose  of  examina- 
tion before  the  commissioners.  Ogle*$  case,  11 
Ves.  jun.  556. 

The  acceptor  of  a  bill,  which  becomes  due  and 
is  paid  by  him  after  the  bankruptcy  of  the 
drawer,  could  not  arrest  the  drawer  during  the 
time  allowed  him  by  5  Geo*  2,  c  30,  s.  5,  for 
attending  the  commissioners  to  be  examined. 
Darby  v.  Baughan  5T.R.  209. 

A  bankrupt  attending,  upon  notico  for  that 
purpose,  a  meeting  of  the  commissioners  to  de- 
clare a  dividend  of  his  estate,  is  protected  from 
arrest  at  the  suit  of  a  creditor  during  such  at- 
tendance, although  several  years  after  his  last 
examination.  Arding  v.  Flower,  8  T.  R.  534 ;  3 
Esp.  117. 

Though  only  summoned  verbally  by  the  mes- 
senger. Id. 

A  protection  of  commissioners  granted  at  a 
private  meeting  on  the  application  of  the  bank- 
rupt, the  day  after  he  was  served  with  notice, 
and  before  the  first  public  meeting,  is  good.  Ex 
parte  Wood,  18  Ves.  jun.  1. 

Detainer. .] — A  bankrupt,  imprisoned  at  the 
date  of  his  protection,  is  not  privileged  from  sub- 
sequent detainers.  Ex  parte  Goldie,2  Rose,  343; 
1  Mcr.  176. 

If  a  bankrupt  be  committed  without  a  pro- 
tection, a  detainer  may  be  lodged  against  him  by 
the  assignee  between  the  time  of  applying  to  be 
re-examined  and  his  examination.  Ex  parte 
Weight,  2  Glyn  At  J.  202. 

What  Arrest.] — A  bankrupt  may  be  taken  by 
his  bail  for  the  purpose  of  rendering  biro,  not- 
withstanding his  privilege  from  arrest ;  and  if 
they  neglect  to  take  him  they  may  be  fixed. 
Payne  ▼•  Spencer,  6  M.  At  S.  237. 

The  privilege  of  a  bankrupt  from  arrests  during 
his  examination  extends  to  an  attachment  for 
not  paying  money  under  an  award  made  a  rule  of 
court    Ex  parte  Parker,  3  Ves.  jun.  554. 

A  bankrupt  having  escaped  out  of  the  custody 
of  the  marshal,  and  being  at  large,  surrendered 
to  a  commission  subsequently  issued,  and  re- 
ceived the  protection  conferred  by  5  Geo.  2,  c. 
30,  a.  5: — Held,  that  he  might  notwithstanding 
be  retaken,  and  detained  in  custody  by  the  mar- 
shal.   Anderson  v.  Hampton,  1  B.  At  A.  308. 

Crown  Procee*.] — The  crown  not  betas;  bound 
by  the  statutes  of  bankruptcy,  the  protection  of  a 
bankrupt  from  an  extent  is  limited  to  actual  at- 
tendance, upon  the  common  law  privilege  of  a 
witness  or  party,  and  does  not  extend  through  the 
intervals  of  adjournment  by  the  statute.  Ex  parte 
Temple,  2  Ves.  At  &  391 ;  2  Rose,  22. 

And  the  exception  seems  to  include  a  fair  al- 
lowance of  time  for  going  and  returning.  Id. 

A  bankrupt  attending  commissioners,  in  obe- 
dience to  their  summons,  is  arrested  under  an 
extent  at  the  suit  of  the  crown : — Held,  that  al- 
though the  crown  is  not  within  the  bankrupt 
statutes,  the  bankrupt  is  entitled  to  his  dis- 
charge ;  on  the  principle  of  the  common  law  pre- 
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bear  the  expense  of  that  proceeding,  and  cannot 
throw  it  on  the  estate.  Ex  parte  Baxter,  8  B.  & 
C.  344 :  S.  C.  nom.  hx  parte  Bagster,  2  AL  &  R. 
467;  1  Mont.  &  Mac  16. 

Where  an  order  is  made  on  the  application  of  a 
bankrupt  committed,  to  bring  him  again  before 
the  commissioners,  if  there  are  no  effects,  the  fees 
are  to  be  paid  out  of  future  effects,  if  any ;  and, 
if  recommitted,  he  would  find  it  difficult  to  obtain 
another  order.    Ex  parte  Cahent  2  Rose,  443. 

Where  a  bankrupt  committed  by  commis- 
sioners is  again  brought  before  them,  and  is  re- 
manded, there  ought  to  be  a  warrant  of  recom- 
mitment or  detainer  stating  the  cause  of  recom- 
mitment. Coombes'  ease,  2  Rose,  39$:  &  P. 
Brown's  case,  2  Rose,  400. 

(a)  Habeas  Corpus, 

By  6  Geo.  4,  c.  16,  s.  39,  if  persons  committed 
shall  bring  a  habeas  corpus,  and  any  insufficiency 
in  the  form  of  the  warrant  shall  appear  on  the 
return,  which  would  authorize  a  discharge,  the 
court  or  judge  are  to  commit  to  the  same  prison 
until  the  party  shall  conform,  unless  it  shall  ap- 
pear that  he  has  fully  answered  all  lawful  ques- 
tions, or  had  a  sufficient  reason  for  not  being 
sworn,  or  for  refusing  to  sign  the  examination ; 
provided  that  the  court  may  look  at  the  whole  of 
the  examination,  if  it  shall  not  have  been  set  out 
in  the  warrant. 

The  mode  of  reviewing  the  judgment  of  the 
commissioners  in  committing  the  bankrupt  for 
not  answering  satisfactorily,  is  by  habeas  corpus. 
Ex  parte  King,  11  Ves.  jun.  425. 

And  not  by  petition.  Ex  parte  Tomkinson,  10 
Ves.  jun.  106.  But  see  Ex  parte  Warns,  18  Ves. 
jun.  237. 

The  Vice-Chancellor  seems  in  one  case  to 
have  discharged'  on  habeas  corpus.  Ex  parte 
M'Gee,  6  Madd.  206. 

The  Lord  Chancellor  can  issue  the  common 
law  writ  of  habeas  corpus  in  the  vacation  time. 
Crowley's  case,  Buck,  264 ;  2  Swans.  1. 

In  deciding  the  validity  of  a  commitment  by 
commissioners,  the  court  cannot  travel  out  of  the 
return.  Crowley's  case,  2  Swans.  75 ;  Buck,  264. 

The  court  before  which  the  writ  is  brought 
must,  on  the  return,  have  the  same  means  of 
judgment  as  the  commissioners  had.    Id. 

Where  a  return  is  defective  in  not  fully  stating 
the  warrant,  the  judge  may  ask  the  jailor  in 
court  whether  the  warrant  is  or  is  not  fully  set 
forth;  or  the  whole  of  the  warrant  may  be  set 
forth  by  the  affidavit  of  those  who  oppose  the  pri- 
soner's discharge.    In  re  Power,  2  Rubs.  584 

Where  a  bankrupt,  committed  by  the  commis- 
sioners, is  brought  up  by  habeas  corpus,  notice 
must  be  given  to  the  assignees ;  and  notice  on 
Saturday  afternoon,  for  Monday,  unless  his  right 
to  be  discharged  is  perfectly  clear,  is  not  suf- 
ficient   Bromley's  case,  2  J.  &  W.  453. 

A  party  committed  for  not  answering  satis- 
fkctorily  before  commissioners  of  bankrupt,  may 
have  a  habeas  corpus  to  bring  him  before  the 
commissioners  for  further  examination.  Ex  parts 


Bossier,  2  M.  &  R.  467 ;  1  Mont  et  Mac  16; 
&  C.  nom.  Ex  parte  Baxter,  8  B.  6tC.  344 

Obedience  to  the  writ  of  habeas  corpus  may 
be  enforced  by  process  of  contempt  Crowleft 
case,  2  Swans.  73 ;  Buck,  264. 


2.  Privilege  from  Arrest 
(a)  During  Examination. 

Statute  6  Geo.  4]— By  6  Geo.  A,  c,  16,  «.  117, 
the  bankrupt  shall  be  free  from  arrest  or  impri- 
sonment by  any  creditor  in  coming  to  surrender, 
and  after  surrender,  during  the  time  allowed  lor 
examination,  provided  he  was  not  in  custody  it 
the  time  of  the  surrender ;  and,  if  arrested,  shall, 
on  production  of  the  summons  to  the  officer,  be 
discharged,  under  a  penalty  of  51.  per  day  for 
detention. 

By  a.  118,  the  commissioners  may  adjourn  the 
last  examination  sine  die;  and  the  bankrupt 
shall  be  free  from  arrest  for  such  time,  not  ex* 
ceeding  three  months,  as  they  shall  appoint 

The  bankrupt,  during  the  forty  days  allowed 

for  his  examination,  is,  for  the  benefit  of  his  ere- 

iters,  privileged  from  arrest,  even  upon  a  capias 

utlagatum.    Ex  parte  Helsby,  1  Deac.  &  Chit 

16;  1  Mont  355. 

But  eemble,  that  bankruptcy  and  certificate 
are  not  grounds  for  discharging  a  prisoner  is 
custody  on  an  utlagatum  capias.  Beaucsms  v. 
Tompkins,  3  Taunt  141. 

A  bankrupt  who  has  been  waived  (or  out- 
lawed,) and  her  person  arrested  and  goods  taken 
by  the  sheriff  under  a  writ  of  capias  utlagatum, 
is  not  entitled  to  be  relieved  on  summary  motion 
from  such  arrest  and  levy,  except  upon  the  terms 
of  appearing  to  the  action,  and  putting  in  sad 
perfecting  special  bail,  although  the  plaintiff  had 
also  proved  her  debt  under  the  commission,  and 
received  a  dividend,  after  which  the  action  was 
commenced  for  the  balance.  SummervU  t*  W* 
kins,  14  East,  536. 

A  bankrupt  having  surrendered,  has  his  pro- 
tection from  arrest  by  the  statute,  independently 
of  the  commissioner's  certificate.  Ex  jtsrtt 
Leigh,  lGlyn&,  J.  264 

A  bankrupt's  privilege  from  arrest,  on  aliens* 
ing  the  commissioners,  is  independent  of  the  stat 
5  Geo.  2.    Ex  parte  King,!  Ves.  jun.  314 


Time  enlarged.}— Under  the  5  Geo.  %  c  3ft)  ■» 
5,  the  bankrupt  was  privileged  from  arrest  daring 
the  enlarged  time  for  his  examination.  Zfcaff* 
Trotter,  8  T.  R.  475;  3  Eep.  40. 

Though  the  commissioners  had  omitted  to  in- 
dorse the  adjournment  on  bis  summons.  Prkf* 
case,  3  Ves.  &.  B.23;  2  Rose,  266. 

Where  ono  who  was  a  bankrupt  came  frosa 
Holland  with  the  intent  to  surrender  himself* 
the  forty-second  day ;  but  hearing  that  his  tins* 
was  enlarged,  resolved  not  to  surrender  till  the  en- 
larged day,  and  in  the  mean  time  was  arrested; 
the  court  held,  that  he  should  not  be  discharged, 
for,  till  actual  surrender,  the  stat  5  Geo.  2,  ineast 
to  protect  a  bankrupt  only  during  soch  unset 
it  might  be  reasonable  and  convenient  lor  hi»* 
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in  and  submit  himself  to  the  coroinission. 
ICtuse*  v.  Solomon,  Cowp.  156. 

Where  a  bankrupt  surrendered  to  his  commie- 
•ion  on  the  4th  of  February,  and  the  commii- 
sioners,  on  his  prayer,  enlarged  the  time  gene- 
rally in  writing  for  him  to  make  a  rail  discovery 
of  his  estate  and  effects,  and  verbally  fixed  the 
adjournment  day  for  the  first  of  April  following, 
and,  in  the  interval,  the  bankrupt  having  sur- 
rendered in  discbarge  of  his  bail,  was  detained  at 
the  suit  of  a  creditor;  the  court  refused  to  dis- 
charge him  out  of  custody,  he  not  being  protect- 
ed from  arrest  by  the  commissioners*  order, 
as  they  could  not  give  htm  a  protection  for  an 
unlimited  period  of  time.  Claugkton  v.  Leigh,  2  D. 

6  R.  831 ;  1  B.  &  a  652. 

Where  the  last  examination  is  adjourned  sine 
die,  the  bankrupt  is  not  protected  from  arrest. 
Ex  parte  Wood,  1  Glyn  &  J.  75. 

The  Lord  Chancellor's  order,  giving  a  bank- 
rupt liberty  to  surrender  after  the  time  prescribed 
by  the  act  of  parliament  is  not  mandatory  upon 
bim,  and  gives  no  protection.  Ex  parte  Johnson, 
14  Ves.  jun.  40.    And  see  Anon.  5  Ves.  jun.  1. 

A  bankrupt's  privilege  from  arrest  extends  to 
the  end  of  the  forty-second  day : — Ordered,  that 
the  plaintiff  iu  the  action  should  discharge  him, 
and  the  officer  having  acted  without  instructions 
was  ordered  to  pay  the  costs.  Ex  parte  DonUvy, 

7  Yea.  jnn.  317. 

If  a  bankrupt  pass  his  last  examination  on  the 
forty-second  day,  the  stat  5  Geo.  2,  c.  30,  pro- 
tected bim  from  arrest  during  the  whole  of  that 
day ;  bnt  if  the  time  had  been  enlarged  beyond 
the  forty-second  day,  qusre,  whether  he  would 
have  been  protected?  Ex  parte  Dairies,  Buck,  80. 

If  the  time  for  the  bankrupt's  last  examination 
be  enlargedftbat  statute  protected  him  from  arrest 
daring  the  whole  of  the-  last  day  of  examination. 
8imp*m'$  cage.  Buck,  424. 

What  Attendance.] — A  bankrupt,  whose  last 
examination  bad  been  adjourned  sine  die  at  a 
meeting  under  bis  commission  for  a  distinct 
purpose,  gave  bis  voluntary  attendance  before 
commissioners  in  order  to  be  examined,  and  was 
there  arrested : — Held,  that  he  was  entitled  to  his 
discharge  on  general  law  principles,  and  ordered 
so  to  be,  with  his  reasonable  end  necessary 
charges  to  be  paid  by  the  solicitor  and  the  officer. 
Ex  eerte  Aoar,  1  Rose,  260. 

Whether  a  deviation  by  a  bankrupt  returning 
from  examination  for  the  purpose  of  leaving  his 
books  at  the  house  of  the  assignee  will  deprive 
him  of  his  privilege— -quere  f  Ex  parte  DonUvy, 
7  Ves.  jun.  317. 

The  privilege  of  a  party  attending  his  own 
cause  from  arrest,  extends  to  a  bankrupt  on  his 
return  from  attending  his  petition  for  leave  to 
earrender  after  the  expiration  of  the  time,  having 
deviated  no  farther  than  to  call  on  the  solicitor 
to  arrange  the  proper  steps  for  giving  effect  to 
the  order.    Ex  parte  Jackson,  15  Ves.  jun.  116. 

A  bankrupt,  on  motion  in  the  bankruptcy  was 
ilasiiharrurt  from  an  arrest  and  detainers  where 
ha  had  been  arrested  on  bis  way,  though  with  a 
▼OL«  I.  3d 


deviation  bona  fide  for  the  purpose  of  examina- 
tion before  the  commissioners.  Ogle's  cose,  11 
Ves.  jun.  556. 

The  aoceptor  of  a  bill,  which  becomes  doe  and 
is  paid  by  him  after  the  bankruptcy  of  the 
drawer,  could  not  arrest  the  drawer  during  the 
time  allowed  him  by  5  Geo.  2,  c.  30,  s.  5,  for 
attending  the  commissioners  to  be  examined. 
Darby  v.  Bavghan  5T.R.  209. 

A  bankrupt  attending,  upon  notice  for  that 
purpose,  a  meeting  of  the  commissioners  to  de- 
clare a  dividend  of  his  estate,  is  protected  from 
arrest  at  the  suit  of  a  creditor  during  such  at- 
tendance, although  several  years  after  his  last 
examination.  Arding  v.  Flower,  8  T.  R.  534 ;  3 
Esp.  117. 

Though  only  summoned  verbally  by  the  mes- 
senger. Id. 

A  protection  of  commissioners  granted  at  a 
private  meeting  on  the  application  of  the  bank- 
rupt, the  day  after  he  was  served  with  notice, 
and  before  the  first  public  meeting,  is  good.  Ex 
parte  Wood,  18  Ves.  jun.  1. 

Detainer.] — A  bankrupt,  imprisoned  at  the 
date  of  his  protection,  is  not  privileged  from  sub- 
sequent detainers.  Ex  parte  Goldie,  2  Rose,  343 ; 
1  Mcr.  176. 

If  a  bankrupt  be  committed  without  a  pro- 
tection, a  detainer  may  be  lodged  against  him  by 
the  assignee  between  the  time  of  applying  to  be 
re-examined  and  his  examination.  Ex  parts 
Weight,  2  Glynb  J.  202. 

What  Arrest] — A  bankrupt  may  be  taken  by 
his  bail  for  the  purpose  of  rendering  him,  not- 
withstanding his  privilege  from  arrest ;  and  if 
they  neglect  to  take  him  they  may  be  fixed. 
Payne  v.  Spencer,  6  M.  &.  S.  237. 

The  privilege  of  a  bankrupt  from  arrests  during 
his  examination  extends  to  an  attachment  for 
not  paying  money  under  an  award  made  a  rule  of 
court    Ex  parte  Parker,  3  Ves.  jun.  554. 

A  bankrupt  having  escaped  out  of  the  custody 
of  the  marshal,  and  being  at  large,  surrendered 
to  a  commission  subsequently  issued,  and  re- 
ceived the  protection  conferred  by  5  Geo.  2,  c. 
30,  s.  5: — Held,  that  he  might  notwithstanding 
be  retaken,  and  detained  in  custody  by  the  mar- 
shal.   Anderson  v.  Hampton,  1  B.  &  A.  308. 

Crown  Process.] — The  crown  not  being  bound 
by  the  statutes  of  bankruptcy,  the  protection  of  a 
bankrupt  from  an  extent  is  limited  to  actual  at- 
tendance, upon  the  common  law  privilege  of  a 
witness  or  party,  and  does  not  extend  through  the 
intervals  of  adjournment  by  the  statute.  Ex  parte 
Temple,  2  Ves.  &,  B.  391 ;  2  Rose,  22. 

And  the  exception  seems  to  include  a  fair  al- 
lowance of  time  for  going  and  returning.  Id. 

A  bankrupt  attending  commissioners,  in  obe- 
dience to  their  summons,  is  arrested  under  an 
extent  at  the  suit  of  the  crown : — Held,  that  al- 
though the  crown  is  not  within  the  bankrupt 
statutes,  the  bankrupt  is  entitled  to  his  dis- 
charge;  on  the  prrndpie  of  the  comsnoa  kw  pro- 


who  did  not  come  in  under  tbt 
•km,  wms  discharged  on  common  btil.  Beihf  v. 
XMJos,  3  Burr.  736;  3  Ld.  Ken.  4ft 


Other  Cseet.]— The  oourt  of  C.  P.  will 
charge  a  defendant  out  of  custody  on  a  ooain* 
appearance,  on  the  ground  of  a  commission ihsf 
ing  been  sued  out  against  him  by  the  psuatfcT, 
as  petitioning  creditor,  upon  the  same  debt  is 
that  on  which  the  arrest  is  founded.  Percy  f> 
Pet*etf,3R4,P.6. 
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tecting  witnesses  attending  for  examination  un- 
der regular  process  for  that  purpose :  and  the 
crown  being  creditor,  the  order  was  made  on 
the  jailor.  Ex  parte  Asttett,  1  Rose,  378;  19 
Ves.jun.  163. 

(b)  Jlfler  Certificate. 

QeneraU*.\-B*  6  Gee.  4,  c.  16,  ».  136,  if  a 
bankrupt,  after  his  certificate  shall  have  been  at 
lowed,  shall  be  arrested,  or  nave  any  action 
brought  against  him  for  any  debt,  claim,  or  de» 
mand  which  was  proveablejie  shall  be  discharged 
on  common  bail. 

Where  a  debt  is  due  before  the  bankruptcy, 
and  consequently  moveable  under  the  commis- 
sion, the  court  will  in  general  discharge  the  bank- 
rupt out  of  custody.  Holding  v.  Impey,  7  Moore, 
614 ;  1  Bin*.  189 :  &  P.  Robineon  v.  Vale,  4  D. 
&  R.  340 ;  3  B.  &  C.  769. 

Unless  it  appear  that  the  was  certificate  ob- 
tained by  fraud.    Vincent  v.  Brady,  3  H.  Black.  1. 

Or  that  it  is  seriously  meant  to  be  disputed. 
Staeey  v.  Frederick  3  B.  &  P.  390. 

Or  the  commission  appears  to  be  grossly  frau- 
dulent   Sotoley  v.  Joitee,  3  W.  Black.  735. 

The  court  will  not  discharge  a  certificated 
bankrupt,  out  of  custody,  without  giving  the 
party  at  whose  instance  the  attachment  is  issued 
time  to  show  that  the  certificate  was  fraudulently 
obtained.    Nowere  v.  Celmant  Buck,  5. 

Where  an  attorney  was  made  a  bankrupt,  and 
described  in  the  Gazette  as  a  M  dealer  and  chap- 
man," and  obtained  his  certificate;  and  the  plain- 
tiff afterwards  arrested  him  as  the  acceptor  of  a 
bill  of  exchange,  payable  before  the  commission 
issued ;  the  court  of  C.  P.  discharged  him  on 
filing  common  bail,  although  the  plaintiff  swore 
that  he  did  not  know  that  the  defendant  was  the 
person  mentioned  in  the  Gazette,  and  that  he 
intended  to  dispute  the  validity  of  the  commis- 
sion on  the  ground  of  fraud :  he  should  have 
stated  the  nature  of  such  fraud :  and  when  be 
discovered  its  existence.  Kemp  v.  Neville,  5 
Moore,  31. 


The  court  of  C.  P.  will  not  order  a 
appearance  to  be  entered,  on  the  ground  of  the 
plaintiff's  being  chosen  an  assignee  under  a  con- 
mission  against  the  defendant* and  having  proied 
his  debt    &M  v.  Reeves,  1  B.  &  P.  434 

So,  in  K.  B.;  but  that  court  will  suspend  the 
execution  of  a  rule  on  the  sheriff  to  bring  in  the 
body,  in  order  to  give  the  defendant  time  » 
apply  to  the  Chancellor.  Oliver  v.  Anei,8  T. 
R.364. 

And  where  a  commission  was  sued  out  again* 
the  defendant,  who  was  in  custody  under  t  e*. 
sa.,  and  the  plaintiff,  in  order  to  prove  bis  debt, 
discharged  him  from  an  execution  issued  again* 
him  at  his  suit ;  and  the  commission  being  after- 
wards superseded,  the  plaintiff  retook  the  deae- 
dant  in  execution : — Tlie  court  of  C  P.  reftnei 
to  discbarge  the  defendant  on  motion,  it  W**' 
ing  that  the  commission  and  supersedeas  sad 
been  fraudulently  obtained.  Biker  v.  Ridgenji 
9  Moore,  U4;3fiing.  41. 

Where  separate  commissions  were  issei 
against  three  of  four  partners,  to  which  they  ea> 
formed,  and  passed  their  examinations,  and  sa 
order  was  made  for  allowing  the  joint  creditor!  to 
prove  their  debts  under  the  commission  of  eaerf 
the  three,  under  which  commission  the  ptoint* 
proved  their  joint  debt,  and  afterwards  seed  all 
the  partners  tor  the  same  debt,  and  arrested  eat 
of  the  other  two  under  whose  commission  Ik? 
had  not  proved : — Held  that  he  was  not  enthW 
to  be  discharged  out  of  custody.  Yemng  v.  ]*•■ 
Ur, 3 Rose,  130 ;  16  East, 351;  4Taunt5tt 


Debt  revived  by  new  Promise.] — Generally, 
neither  a  bankrupt  nor  an  insolvent  debtor  can 
be  arrested  on  a  promise  to  pay  debts  from  which 
they  have  been  discharged.  Anon.  1.  Chit  374,  n. 

A  bankrupt  may  be  held  to  bail  in  an  action 
against  him,  grounded  on  the  demand  revived  by 
a  subsequent  promise ;  because,  as  it  becomes  a 
good  debt  recoverable  at  law,  it  must  have  all 
the  incidents  of  a  legal  debt,  and  all  the  ordinary 
modes  of  proceeding  to  recover  it  are  open  to  the 
creditor.  Biackbonrn  v.  Ogle,  8  Price,  536:  8. 
P.  Drew  ▼.  Jeferieii  8  Price,  531,  n. 

A  defendant,  arrested  for  a  debt  contracted 
party  before  and  partly  after  his  bankruptcy  and 
certificate,  was  discharged  out  of  custody,  on 
filing  common  bail,  although  he  made  a  subse- 
quent promise  to  pay  the  former  part  of  such  a 
debt  Peers t.  Gadderer, 3D. &R. 340; IB. & 
C.  116. 

A  certificated  bankrupt,  who  promised  pay- 
ment, when  he  should  be  able,  of  the  balance  of 
anaccomit,dueatthetimeofbiabtJilmipte^ 


(0  Discharge  when  in  Cnetedj. 
By  6  Gee.  4,  e. 16,  e.  126,  if  a  bankrupt  etf 
be  taken  in  execution,  or  detained  in  prison  tof  a 
debt,  claim,  or  demand,  proveabte  under  Ibeesn- 
mission,  when  judgment  has  been  obtained  saw* 
the  allowance  of  the  certificate,  he  ahafl  as  *r 
charged  out  of  custody. 

The  court  of  C.  P.  has  no  power  to  disc**** 
defendant  out  of  execution,  on  the  grosnd  «  a 
commission  having  since  been  sued  oat  ageaat 
him  by  the  plaintiff;  they  thought  the  jwisnr 
tion  lay  in  the  court  of  Chancery.  srJsanT 
v.  JM(  1  B.  &  P.  308. 

Nor  where  the  commission  ha*  bees  seed led 
previooaly  to  tan  arrest  Perot  v.  PessM  * 
&P.  6.  J 

A  creditor  having  the  bankrupt  is  e«M> 
and  presenting  a  petition  to  prove  and  stajts 
certificate,  or  to  stay  the  certificate  intoltWf 
tUwswjt}wahejSLsiTmsMmsb^UsmUssuertm^ 
amount  of  his  debt  and  to  frtove  it,  «•*  •» 
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Quttre,  whether  his  presenting  the  petition 
for  that  purpose  ia  not  a  resort  to  the  commission, 
within  the  49  Geo.  3,  c  191,  s.  14?  Es  parte 
Lord,  t  Rote,  431. 

Where  a  debtor  is  in  custody,  and  a  detainer 
is  lodged  against  htm,  he  is  not  discharged  at 
law  from  the  detainer,  until  his  bail  justify,  and 
*  judge's  order  is  made  for  his  discharge ;  and 
where  such  detaining  creditor  proved  under  a 
commission  against  the  debtor : — Held,  that  an 
order  of  court  was  necessary  for  his  discharge. 
Ex  parte  Crest,  9  Glyn  &  J.  100. 

A  bankrupt  at  large*  on  bail,  and  not  in  cus- 
tody, is  within  the  meaning  of  the  exception  in 
the  5  Geo.  9,  e.  30,  s.  5.  Ex  parts  Leigh,  1  Glyn 
A,  J.  264 

The  court  of  C.  P.  will  not  stay  proceedings  in 
an  action  for  the  escape  of  a  certificated  bankrupt 
taken  in  execution,  and  released  by  the  sheriff 
upon  the  mere  production  of  his  certificate.  Sher- 
wood t.  Bsnss%  4  Taunt  631 ;  9  Rose,  976. 


(d)  Proceedings  to  Discharge. 
A  bankrupt  arrested  in  returning  from  com- 
missioners, to  whom  he  had  surrendered  at  a 
private  meeting,  cannot  be  discharged  on  motion. 
Secus,  if  he  had  been  taken  under  any  circum- 
stances amounting  to  a  contempt  of  court;  but 
leave  was  given  to  apply  by  petition  immedi- 
ately.    I*  re ,1  Rose,  930. 

The  court  of  Exchequer  refused  to  cancel  a 
bond,  given  by  a  debtor,  who  bad  been  ar- 
rested at  the  suit  of  a  creditor,  on  whose  petition 
a  commission  of  bankruptcy  had  been  sued  out 
against  him,  pending  a  petition  to  the  Lord 
Chancellor,  praying  to  be  discharged  from  the 
arrest ;  but  they  allowed  two  day's  time  after  the 
petition  should  be  heard,  to  give  notice  of  bail, 
and  ordered  the  proceedings  in  the  mean  time  to 
be  stayed.     Wise  v.  Prstose,  9  Price,  391. 

Although  a  certificated  bankrupt  is  entitled  to 
be  discharged;  if  the  validity  of  the  commission 
is  disputed,  the  court  will  direct  it  to  be  tried  on 
a  feigned  issue,  notwithstanding  the  certificate, 
before  they  will  discbarge  him.  Fes  v.  Allen,  1 
Tidd's  Prac  211 ;  3  Dougl.  214. 

Upon  an  application  by  a  bankrupt  prisoner  to 
be  discharged  from  an  illegal  arrest,  the  court 
cannot  impose  terms,  nor  order  the  costs  to  be 
paid  out  of  the  estate.  Ex  parts  Helsby,  1  Mont 
&Bligh,79. 

3.  Allowance, 
(a)  Daring  Examination, 

Ba  6  Geo.  4,  c.  16,  s.  114,  the  commissioners 
before  the  choice,  and  the  assignees  after,  with 
their  approbation  in  writing,  may  make  such  al- 
lowance to  the  bankrupt  out  of  his  estate,  until 
be  shall  have  passed  his  last  examination,  as  shall 
be  necessary  for  the  support  of  himself  and  fa- 
mily. 

Formerly  a  bankrupt  was  not  entitled  to  any 
'      mce  out  of  his  effects  during  his  exami- 
Vumpoon  v.  Conntell,  1  T.  EL  157. 


(6)  Out  of  Estate. 

Amount  allowed.}— Bo  6  Qto.  4,  c.  16,  s.  198, 
certificated  bankrupts  are  allowed  5  per  cent  out 
of  the  net  produce  of  their  estates,  provided  the 
allowance  does  not  exceed  4002.,  if  the  estates 
pay  the  creditors  who  have  proved  10s.  in  the 
pound ;  TL  10s.  per  cent,  not  exceeding  504&,  if 
19t .  6a*.  in  the  pound ;  and  10L  per  cent,  not 
exceeding  SOOL,  if  16s.  or  upwards  in  the  pound ; 
but  if  10s.  in  the  pound  is  not  paid,  only  so  much' 
ss  the  assignees  and  commissioners  shall  think 
fit,  not  exceeding  3L  per  cent,  and  300J. 

Whether  the  allowance  is  payable  where  the 
net  produce  is  only  10s.  in  the  pound,  quaare? 
Ex  parts  Pave,  9  Glyn  &.  J.  358. 

Where  a  bankrupt*!  estate  is  exactly  sufficient 
to  pay  10s.  in  the  pound,  he  is  not  entitled  to  5 
per  cent  allowance :  and  a  dividend  being  de- 
clared he  cannot  claim  any  allowance  out  of  it 
Ex  parte  Perthsridge,  9  Deac  &  Chit  137 :  & 
C.  nom.  Ex  parte  Petherbridge,  1  Mont  At 
High,  161. 

Upon  a  second  bankruptcy  there  is  no  allow- 
ance to  the  bankrupt  if  the  estate  does  not  pay 
15s.  in  the  pound.  Ex  parte  Gregg,  6  Vet.  jun. 
938. 

Where  the  bankrupt's  right  to  an  allowance 
vested  before  the  1st  of  September,  1825— 
Held,  that  be  was  only  entitled  to  the  amount 
directed  to  be  paid  by  the  5  Geo.  9,  c  30,  s.  7. 
Ex  parts  Ruck,  1  Mont  &  Mac  997. 

When  allowed.}— The  right  to  allowance  does 
not  apply  to  dividends  declared  before  the  present 
statute  came  into  operation.    Anon,  1  Mont  10. 

A  bankrupt  could  not  call  on  his  assignees  for 
his  allowance  under  stat  5  Geo.  5,  c  30,  a  7, 
(his  estate  paying  10s.  in  the  pound,)  if  his  certi- 
ficate was  not  allowed  before  payment  of  the  di- 
vidends. Groom*  v.  Potts,  6  T.  R.  548;  1  Esp. 
396. 

The  bankrupt  had  no  right  to  his  allowance 
until  the  certificate  had  been  confirmed  by  the 
Chancellor.    Ex  parts  Pees,  9  Glyn  &  J.  358. 

The  bankrupt  is  not  entitled  to  claim  his  al- 
lowance until  after  a  final  dividend  hue  been 
made.  Ex  parts  Minckin,  1  Mont  Sl  Mac  135; 
&  P.  Ex  parts  Surridge,  1  Mont  s\  Mac  987. 

QutBre,  whether  any  allowance  before  final  di- 
vidend T    Ex  parts  Gibbo,  1  Mont  105. 

The  right  to  the  allowance  vests  on  the  pay- 
ment of  the  dividend  ;  and  if  the  bankrupt  be 
then  dead,  it  vests  in  his  representatives,  hx 
parts  Safford,  9  Glyn  Sl  J.  19a 

Where  a  commission  had  issued  ip  1815,  and 
it  was  stated  in  the  petition  that  a  final  dividend 
had  been  advertised  in  June,  1897,  the  bankrupt* i 
allowance  was  ordered  to  be  paid,  although  k  was 
admitted  at  the  bar  that  there  was  stiU  some  re- 
versionary property,  but  of  small  amount,  to  be 
realised.    Ex  parte  Dams,  1  Mont  sc  Mac  36. 

Recovery  and  Forfeiture.}— An  action  dees 
not  lie  by  a  bankrupt  against  his  assigncss  for 
his  allowance.  Orsssjf  v.  Potts,  1  Esp.  396;  6 
T.R.548. 
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By  s.  130,  the  right  to  allowance  is  forfeited 
by  gaming',  stock-jobbing,  altering  books  and  ac- 
counts, or  making  false  entries,  concealing  pro- 
perty, and  being  privy  to  the  proof  of  false  debts. 

(c)  Where  joint  and  several  Estates. 

Under  present  Statute.] — By  6  Geo.4,c.  16.  s. 
199,  in  joint  commissions,  under  which  a  part- 
ner shall  have  obtained  his  certificate,  if  a  suffi- 
cient dividend  shall  have  been  paid  upon  the 
joint  estate,  and  upon  the  separate  estate  of  such 
partner,  he  shall  be  entitled  to  his  allowance, 
although  his  partner  may  not 

A  partner  is  entitled  to  an  allowance,  although 
his  separate  estate  does  not  contribute  to  the 
joint  estate,  so  as  to  form  the  statutable  amount 
for  allowance.  Ex  parte  Morris,  1  Mont.  505 ;  1 
Deac.  &  Chit  526 ;  &  P.  Ex  parte  GiLbs,  1 
Mont  105. 

A.,  &,  and  C.  are  bankrupts ;  their  joint  estate 
pays  9s.  in  the  pound ;  the  separate  assets  of  A. 
and  B.  contribute  sufficient  to  make  a  dividend 
of  15s.  in  the  pound;  but  C.*s  separate  estate 
contributes  nothing: — Held,  nevertheless,  that 
he  was  entitled  to  an  allowance.    Id. 

Where  A^  being  one  of  three  partners,  had 
paid  20s.  in  the  pound  on  the  separate  estate, 
and  12s.  64.  in  the  pound  had  been  paid  on  the 
joint  estate,  but  on  the  separate  estates  of  the  two 
other  partners  a  sufficient  dividend  had  not  been 
paid : — Held,  that  under  the  6  Geo.  4,  c.  16,  A. 
was  entitled  to  an  allowance,  for  his  sole  use,  of 
5  per  cent,  not  exceeding  400/.  Ex  parte  ilfin- 
eMn,  1  Mont  &  Mac.  135. 


Under  previous  Acts.] — The  bankrupt's  allow- 
ance was,  in  the  case  of  partners,  divided  be- 
tween them  in  the  proportion  in  which  their  re- 
spective effects  had  contributed  to  the  payment 
of  the  debts.    Ex  parte  Bate,  1  Bro.  C.  C.  452. 

Under  a  commission  against  one  of  a  partner- 
ship, and  the  usual  order  for  keeping  distinct  ac- 
counts, the  joint  estate  paid  18s.  in  tbo  pound, 
and  the  separate  estate  2s : — Held,  that  the  bank- 
rupt was  entitled  to  no  allowance,  the  payment  to 
the  joint  creditors  being  not  a  payment  under  the 
bankruptcy,  but  under  the  order  in  the  nature  of 
a  decree  upon  a  bill  for  an  account  in  equity. 
Ex  parte  Farlow,  1  Rose,  421 ;  2  Ve*.  &  B.  209. 

If  one  partner  only  had  obtained  his  certificate, 
no  allowance  was  given  to  him,  as  it  was  consi- 
dered that  the  allowance  was  only  jointly  claim- 
able.   Ex  parte  Powell,  2  Rose,  449;  1  Madd.  68. 

A  bankrupt  under  a  joint  commission  was  not  j  him. 
entitled  to  an  allowance,  though  the  joint  estate 
paid  10s.  in  the  pound,  unless  Doth  joint  and  se- 
parate creditors,  who  have  proved,  were  paid  10s. 
in  the  pound.    Id. 


signets;  upon  taking  the  partnership  aeeooins, 
a  balance  appeared  in  favour  of  the  solvent  put. 
ners.  The  separate  estate  bad  paid  3s.  in  the 
pound  : — Held,  first,  that  the  bankrupt  was  not 
entitled  to  an  allowance  under  5  Geo.  2,  c  30,1. 
7 ;  2dly,  that  the  surplus  of  the  joint  estate  wat 
to  be  paid  to  the  solvent  partners,  and  if  it  prored 
insufficient,  they  were  to  be  at  liberty  to  prove 
against  the  separate  estate  for  the  difference,  lb 
parte  Terrell,  Buck,  345. 

A  bankrupt  paving  20s.  out  of  his  separate 
estate  was  not  entitled  to  his  allowance,  against 
the  right  which  his  joint  creditors  had  to  the  sur- 
plus. Ex  parte  Holmes,  2  Rose,  95;  3  Vet. fell. 
137. 

The  bankrupt  was  not  entitled  to  allowance, 
unless  a  sufficient  dividend  was  paid  upon  both 
the  joint  and  the  separate  estate.  Ex  psrU 
QoodaU,  2  Gly  n  &  J.  281. 

4.  Duty  of  Bankrupt 
By  6  Geo.  4,  c,  16,  s.  116,  the  bankrupt,  after 
the  choice  of  assignees,  (if  required,)  must  deli- 
ver up  to  them,  on  oath,  all  books  of  account, 
papers, and  writings  relating  to  his  estate  in  bk 
custody  or  power,  and  discover  such  as  ire  ia 
the  custody  or  power  of  any  other  person;  and 
shall  at  all  times,  after  surrender,  when  not  in 
custody  or  prison,  attend  the  assignees,  upoa 
reasonable  notice  iu  writing,  and  assist  them  ia 
making  out  the  accounts ;  and  he  may  at  all  rea- 
sonable times,  during  the  time  allowed  for  eximi- 
nation,  inspect  his  books,  papers,  and  writing*, 
in  the  presence  of  his  assignees,  or  any  person 
appointed  by  them,  and  bring  with  him  any  two 
persons  to  assist  him ;  and  after  the  bankrupt  has 
obtained  his  certificate,  he  shall,  upon  demand  ia 
writing,  attend  the  assignees  to  settle  any  ae* 
counts,  or  any  court  of  record  to  give  evidence, 
for  which  he  shall  be  allowed  5s.  per  day;  and  if 
he  shall  refuse,  he  may  be  committed. 

By  a,  119,  the  assignees  may  appoint  a  pent* 
to  attend  the  bankrupt,  when  in  custody,  with 
his  books  and  papers,  in  order  to  prepare  a  state- 
ment of  his  affairs. 


5.  Rights  of  Bankrupt 
(fl)  Surplus. 
By  6  Geo.  4,  c.  16,  s.  132,  the  assignees  aie, 
upon  request  by  the  bankrupt,  to  declare  bow 
they  have  disposed  of  the  estate,  and  paytj* 
surplus,  if  any,  to  him,  his  executors,  adminis- 
trators, or  assigns ;  and  the  bankrupt  after  the 
creditors  who  have  proved  shall  have  been  paid, 
may  recover  the  remainder  of  the  debts  doe*) 


Hie  allowance  being  only  jointly  claimable. 
MA. 

The  usual  order  having  been  obtained  to  take 
the  accounts  of  the  joint  and  separate  estate  un- 
der a  separate  commission,  the  joint  estate  paid 
17s.,  and  was  sufficient  to  pay  the  3s.  in  the 
pound,  leaving  a  surplus  in  the  hands  of  the 


A  surplus  being  shown,  a  bankrupt  was  per- 
mitted on  petition  to  sue  in  the  name  of  one  as- 
signee, the  other  assignee,  who  had  been  a  trot- 
tee  under  a  prior  trust  deed,  having  been  re- 
strained from  setting  op  his  character  of  assig* 
nee.  '  Ex  parte  Archer,  2  Glyn  db  J.  110. 

If  a  commission  issue  against  three,  and  tbe 
joint  estate  is  insufficient,  and  one  partner  pay 
the  deficiency  from  his  private  estate,  and  there 
is  a  surplus  on  the  separate  estate  of  each  of  aw 
others,  the  partner  who  paid  the  deficiency  is  en- 
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tided  to  such  surplus  before  interest  is  paid  to 
the  separate  creditors.  Ex  parte  Rix>  1  Moot 
337. 

Under  a  separate  commission  against  one  of 
two  partners,  the  bankrupt  having  paid  20s.  in 
the  pound  to  all  bis  creditors,  obtained  an  order 
for  the  payment  of  the  surplus  to  him,  and  the 
same  was  accordingly  paid  to  him : — Held,  that 
his  partner  was  entitled  to  apply  by  petition  in 
the  bankruptcy  for  an  account  of  such  surplus, 
and  for  payment  of  his  proportion  of  it,  and  that 
the  court  had  jurisdiction  to  make  the  order  re* 
quired.    Ex  parte  Lanfear,  1  Rose,  442. 

Under  a  separate  commission  of  bankruptcy, 
the  joint  property  is  administered  as  if  both 
partners  were  bankrupts,  viz.  the  satisfaction  of 
the  joint  debts,  in  the  first  instance,  in  order  to 
ascertain  the  surplus,  which  alone  constitutes 
the  separate  interest  Everett  v.  Backhouse,  10 
Ves.  jun.  98. 

A  joint  commission  issued  against  A.  and  B., 
A.  being  a  dormant  partner;  the  joint  creditors 
resorted  to  the  separate  estate  of  R,  thereby 
diminishing  that  separate  estate,  and  exonerating 
the  joint  estate  of  A.  and  R,  so  as  to  produce  a 
surplus  of  it : — Held,  that  the  separate  creditors 
of  B.  had  a  lien  upon  that  surplus  to  the  extent 
which  their  funds  had  been  diminished  by  the 
resort  of  the  joint  creditors.  Ex  parte  ReuL,  1 
Rose,  84. 

Where  a  man  is  partner  in  separate  firms, 
each  of  which  becomes  bankrupt,  the  surplus  of 
his  separate  estate  shall  be  applied  in  discharging 
the  joint  debts  of  the  firms,  in  proportion  to  the 
whole  amount  of  debts  proved  against  each  firm 
respectively.    Ex  parte  Franklyn,  Buck,  332. 

(b)  Future  Property. 

An  uncertificated  bankrupt  can  have  no  right 
to  property  as  against  his  assignees.  Chamber* 
▼.  Bernasconi,  6  Bing.  501 ;  4  M.  &  P.  278— Per 
Tindal. 

Property  acquired  by  an  uncertificated  bank- 
rupt, after  an  act  of  bankruptcy  committed  by 
him,  does  not  vest  absolutely  in  his  assignees, 
although  they  have  a  right  to  claim  it;  for  if  they 
remain  passive,  and  do  not  make  any  claim,  the 
bankrupt  has  a  right  to  such  property  as  against 
all  other  persons.  Drayton  v.  Dale,  3  D.  Sl  R. 
534;  2B.&C.293. 

An  uncertificated  bankrupt  has  a  right  to  goods 
acquired  by  him  since  his  bankruptcy,  against 
all  the  world  but  his  assignees,  and  may  main  tan 
trover  for  them  against  a  stranger.  Webb  v.  Fox, 
7T.H  391. 

If  an  order  for  the  delivery  of  goods  in  the 
hands  of  a  third  person  be  given  to  an  uncertifi- 
cated bankrupt,  in  payment  of  a  debt  accrued 
subsequent  to  his  bankruptcy,  he  may  maintain 
trover  for  them.    Fowler  v.  Down,  1  B.  dc.  P.  44 

The  after  acquired  goods  of  a  certificated  bank- 
root  having  been  taken  in  execution,  for  a  debt 
which  might  have  been  proved  under  the  com- 
mission, the  court,  on  motion,  set  aside  the  n.  fa., 
and  refused  to  put  the  bankrupt  to  an  audita 
querela,  though  it  was  stated  on  behalf  of  the 


creditor  that  the  bankruptcy  was  collusive,  and 
that  in  an  action  by  the  assignees,  a  jury  had 
found  against  the  plaintiffs  as  to  the  fact  of  trad- 
ing. Barrow  v.  PoUe,  1  B.  &  Adol.  629. 

It  is  a  good  plea  to  an  action  on  a  promissory 
note  and  tor  money  lent,  that  the  plaintiff  is  an 
uncertificated  bankrupt,  and  that  his  assignees 
required  the  defendant  to  pay  them  the  money 
claimed  by  the  plaintiff;  and  it  is  no  good  repli- 
cation that  the  causes  of  action  accrued  after  the 
plaintiff  became  bankrupt,  and  that  the  defendant 
treated  with  the  plaintiff  as  a  person  capable  of 
receiving  credit  in  that  behalf,  and  that  the  com- 
missioners had  made  no  new  assignment  of  the 
said  notes  and  money:  for  the  general  assignment 
of  the  commissioners  passes  to  the  assignees  of 
the  bankrupt  all  his  after-acquired  as  well  as  his 
present  personal  property  and  debts.  Kitchen  v. 
Bartoh,  7  East,  53;  3  Smith,  58. 

If  an  uncertificated  bankrupt  carry  on  trade, 
and  sell  a  vessel,  of  which  he  is  the  ostensible 
owner,  to  A^  A.  has  a  good  title  against  all  per- 
sons but  the  assignees.  Laroche  y.  Wakemaa, 
Peake,  140 — Kenyon. 

An  uncertificated  bankrupt,  in  general,  can 
acquire  property  only  for  the  creditors.  There- 
fore, having  entered  into  a  trade,  in  partnership, 
the  creditors  of  that  partnership  have  no  equity 
against  the  assignees  for  an  account  and  appli- 
cation to  their  debts  of  the  property  used  or  ac- 
quired in  that  partnership.  Everett  v.  Backhouee, 
10  Ves.  jun.  94 

The  6  Geo.  4,  c.  16,  s.  121,  enacts  that  a  bank- 
rupt shall  be  discharged  from  all  debts  due  by 
him  when  he  became  bankrupt,  and  from  all 
claims  and  demands,  thereby  made  proveable 
under  the  commission,  in  case  he  shall  obtain  his 
certificate : — Held,  that  the  goods  as  well  as  the 
person  are  protected  by  this  section ;  therefore, 
goods  of  a  certificated  bankrupt,  acquired  after 
the  bankruptcy,  being  siezed  under  a  fieri  facias, 
issued  upon  a  judgment  in  respect  of  a  debt  due 
before  the  bankruptcy,  the  court  on  motion  set 
aside  the  fieri  facias.  Davie  v.  Shapley,  1  B.  & 
Adol.  54. 

An  uncertificated  bankrupt  may  maintain  an 
action  for  work  and  labour  for  his  personal  ser- 
vices, and  for  materials  found,  as  well  as  for  the 
mere  work  and  labour.  Silk  v.  Oeborn,  1  Esp. 
140 — Kenyon. 

And  for  money  lent.  Evane  v.  Brown,  1  Esp. 
170-— Kenyon. 

Unless  his  assignees  interfere  to  prevent  him. 
Chippendale  v.  Tomlineon,  7  East,  57, n.;  4  Dougl. 
318. 

If  the  assignees  of  a  bankrupt  manufacturer, 
employ  him  in  carrying  on  the  manufacture  for 
the  benefit  of  the  estate,  and  pay  him  money 
from  time  to  time,  this  is  evidence  of  such  a 
contract  between  him  and  his  assignees  as  will 
enable  him  to  recover  from  them  a  reasonable 
compensation  for  his  work  and  labour.  Coles  v. 
Barrow,  4  Taunt  754 ;  2  Rose,  277. 

So,  he  may  sue  as  a  trustee  for  his  assignees, 
and  the  defendant  cannot  object  to  the  action, 


49%  '    Rights  of  Emdcrupt.     [BANKRUPT]       Lim+OUy  of  Bakrvpt. 


they  i 
Holt,  172— Gibbs. 


Though  he  is  also  a  cestui  que  trust  under  the 
flame  instrument    Weboter  v.  &eie«,  4  DoagL  7. 

Semhfe,  that  the  aetifiieef  are  not  entitled  to 
a  debt  which  accrued  to  a  bankrupt  in  respect 
of  his  personal  labour.  Crofien  t«  Pse/e,  1  B.  Ac. 
AdoL56& 

Plaintiff,  a  furniture  broker,  and  uncertificated 
bankrupt,  was  employed  by  defendant  to  remove 
his  roods,  in  the  course  of  which  business  he 
employed  several  men  and  vans,  supplied  pack- 
ing cases,  repaired  furniture,  and  provided  ma- 
terials for  this  purpose,  and  other  articles  to  a 
trifling  amount :— Held,  that  the  debt  which 
thereby  accrued  to  the  plaintiff  was  not  in  re- 
spect of  personal  labour,  but  was  claimable  by 
the  assignees.    1<L 


I£  after  an  uncertificated  bankrupt  has  sued 
out  a  latitat,  the  defendant,  before  declaration, 

Cy  the  debt  to  the  assignees,  this  payment  may 
given  in  evidence  under  the  general  issue.   A 

An  uncertificated  bankrupt  hires  a  shop;  goods 
are  supplied  in  the  name  or  his  son,  but  princi- 
pally upon  the  miner's  guarantie:— Held,  that  his 
assignees  were  liable  to  an  action  of  trespass  at 
the  suit  of  the  son,  for  seising  them  as  the  goods 
of  the  bankrupt  Duets  v.  livisw,  Holt,  275— 
Gibbs. 

Where  the  assignees  of  an  uncertificated  bank- 
rupt, by  agreement,  for  a  valuable  consideration 
paid  to  them  by  a  third  person,  had  allowed  the 
bankrupt  to  remain  in  the  possession  of  his  fur- 
niture, but  which,  notwithstanding,  they  after- 
wards seised : — Held,  that  they  were  warranted 
in  so  doing,  on  the  ground  that  an  uncertificated 
bankrupt  cannot  acquire  property  for  himself, 
nor  is  be  entitled  to  retain  any  property  against 
his  assignees,    ivies  v.  Adam$ont  3  B.&  A,  225. 

An  uncertificated  bankrupt  cannot  maintain  an 
action  of  trespass  against  subsequent  creditors 
for  breaking  open  his  house,  and  selling  his 
after-acquired  property,  although  the  assignees 
do  not  ratify  the  seizure,  and  although  they  were 
unknown  to  the  defendants  until  after  the  com- 
mencement of  the  action.  Hullw.Picker$gillt3 
Moore, 612;  IB. && 288. 


(c)  Jtigfttt  after  BmnkrupUy. 

The  assignees  having  sold  the  good-will  and 
interest  of  the  bankrupt's  trade,  does  not  pre- 
clude him  from  setting  it  up  again,  provided  he 
does  not  hold  himself  out  as  carrying  on  the  same 
trade  which  has  been  the  subject  of  purchase, 
the  benefits  which  he  derives  from  his  commis- 
sion (as  his  certificate,  etc.)  not  being  a  sufficient 
consideration  to  raise  an  implied  undertaking 
on  his  part  that  he  will  not  resume  it  If  there  be 
an  express  covenant  or  fraud,  the  court  will  not 
interfere;  but  publishing  advertisements  and 
that  be  is  reinstated  in  his  business, 
the  old  customer  knot  a  sufficient 
an  in junction  therefore  refused.  Crnt- 
»eB  v.  lev,  1  Rose,  12a 


these  contracts 


6. 


how  for  the 
7    Id. 


eta  bo  held* 


en  new  JPrssttse. 


and 


fly  6  Oeo.^c.  16,  ».  131,  no  certificated  bub 
ru.pt  is  liable  to  pay  or  satisfy  any  debt,  data, 
or  demand,  from  which  he  shall  have  bees  die. 
charged  by  his  certificate,  or  any  part  thereof, 
upon  any  contract,  promise,  or  agreement  node 
after  the  issuing  of  the  commission,  unlaw  ande 
in  writing,  signed  by  the  bankrupt,  at  by  mm 
person  authorised  in  writing  by  him. 

promise  m  the  handwriting  of  the  banniBt, 
but  bearing  no  stgnatnre,isnotsoJkaeattotoit 
a  case  out  of  the  statute.  Hubert  v.  Jhrsss,  1* 
Moore,  216;  2C.lt  P.  52a 

A  person  after  he  became  bankrupt,  and  bsftrs 
he  had  got  his  certificate,  called  at  the  office  sf 
his  attorney,  to  whom  he  was  indebted,  and  men 
there  (the  attorney  not  being  at  home)  a  letter, 
promising  to  pay  him  a  ram  of  1001  Toe  oar/ 
signature  was  a  flourish  of  the  pen,  which  it  ma 
contended  by  the  plaintiff  formed  the  letter  It, 
the  initial  letter  of  the  defendant's  nanes-fldd, 
that  if  it  was  an  Mn  it  was  not  a  sufficient  af 
nature  under  the  statute.    JUL 

Sernble,  that  if  such  a  letter  be  wilbeotdde, 
the  time  when  it  was  written  cannot  be  proves  by 
parol  evidence.    JUL 

If  a  debtor,  who  has  become  bankrupt,  and  ob- 
tained his  certificate,  make  a  promise  afkerwanh 
to  a  creditor  to  pay  bira  a  debt,  which  was  dss  » 
him  before  the  bankruptcy,  at  a  future  day,  ks 
revives  the  debt,  and  thereby  renders  UsanV 
liable  to  be  sued  for  its  recovery.  iWsdksssrsT. 
Ogle,  8  Price,  526:  &  P.  Drew  v.  Je/cnet,  8 
Price,  231,  n. 

Where  a  bankrupt,  after  hie  banknissev,  sal* 
prior  to  his  obtaining  his  certificate,  pronssod  *) 
pay  a  debt  due  before  the  bankruptcy,  and  ja- 
dorsed  two  promissory  notes  to  the  pnuatnt  nr 
that  purpose :— Held,  that  bis  certificate  vat  at 
bar  to  an  action  brought  on  these  notes,  the  deal 
due  before  the  bankruptcy  being  a  good  cut 
sideration  for  the  promise;  and  that  k  wem 
have  been  available,  even  if  made  after  ■•***! 
tificate  had  been  obtained.  Brim  v.  hVoAsss  * 
Moore,  261;  lBing.281. 

If  a  bankrupt  promise  to  pay  a  debt  to  hie©> 
ditor,  before  be  obtained  bis  certificate  cede?  • 
former  commission,  such  promise  revivee  Ite 
debt,  and  is  proveable  under  a  second  essvuv* 
sion.    Reberte  v.  JMorgnn,  2  Esp.  796— Eyre. 

A  bankrupt  having  obtained  bis  uiilificate."1 
not  liable  to  pay  a  former  debt,  unless  tn*fw' 
mise  be  express,  distinct,  and  nnequivocaL  ftj 
tag  v.  Home,  1  Stark.  370— EUenboreugte  *  * 
Brook  v.  Wood,  13  Price,  667. 

Therefore,  a  promise  to  pay  every  body  20a* 
the  pound  is  not  sufficient.  Xf/nssw  v.  Wag* 
men,  5  Etp,  198— EUeoboroogh. 

And  if  be  promise  to  pay  whsn  he  is  ash, 
unit  brought  on  that 


bis  ability  to  pay  most  be 
Sunder*  2  H.  Hack.  116.    Amd  see 
Ditto*,  2  Burr.  736;  S  LI  Ken.  436. 


a 
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If  a  bankrupt  promise  absolutory  to  pay  a  debt 
barred  by  bis  certificate,  indebitatus  assumpsit 
lies  against  him  on  the  original  consideration. 
Pen*  t.  Bennett,  4  Gamp.  305^EIfcnborough : 
&  P.  Williams  v.  Dyde,  Peake,  68.  J*d  aee 
Arts  v.  Jlreeesi,  8  Moore,  361 ;  1  Bin*  381. 
^  But  if  be  only  promise  conditionally,  tbe  plain- 
tiff most  declare  specially,  and  prove  the  condi- 
tion  performed.    Id. 

Bat  not  so,  when  the  promise  is  absohite 
Lang  r.  Mackenzie,  4  C.  At  P.  463— TindaL 

If  the  bankrupt  write  to  a  creditor,  and  says 
u  by  the  end  of  next  month  I  shall  have  my 
banker's  account,  and  I  shall  remit  the  sum  due 
to  yon  in  a  draft  on  them,"  it  has  been  held  that 
this  a  sufficient  new  promise.    Id. 

It  most  be  shown  that  the  debt  existed  prior 
to  the  bankruptcy.    Id. 

A  bankrupt,  after  a  commission  sued  out,  may, 
in  consideration  of  a  debt  before  the  bankruptcy, 
and  for  which  the  creditor  agrees  to  accept  no 
dividend  or  benefit  under  the  commission,  make 
such  creditor  satisfaction  in  part  or  for  the  whole 
of  his  debt,  by  a  new  undertaking  or  agreement 
Freemmn  v.  /fatten,  Cowp,  544. 

And  assumpsit  will  lie  upon  such  new  promise 
or  undertaking.    Id. 

If  a  bond  for  the  payment  of  money  has  been 
forfeited  before  a  bankruptcy,  payment  of  inter- 
est by  the  bankrupt  after  the  certificate  may 
perhaps  render  him  liable  to  be  sued  upon  it 
Alaap  ▼.  Brown,  1  Dougl.  193. 

A  promise  by  a  bankrupt  to  deliver  goods  in 
satisfaction  of  a  debt  due  before  bankruptcy,  is 
not  such  a  promise  as  will  revive  the  debt  after 
certificate.     Tattle  v.  Grimwood,  11  Moore,  433. 

But  if  a  bankrupt,  or  insolvent,  after  becoming 
free  from  bis  engagements,  having  no  restraint 
on  his  mind,  voluntarily  give  security  for  a  for- 
mer demand,  which  is  only  due  in  conscience, 
such  a  security  may  be  enforced  in  a  court  of 
law.    CaekakaU  v.  Bennett,  3  T.  R.  765. 

In  an  action  against  a  bankrupt  on  a  new  pro- 
mise, proof  that  the  plaintiff  petitioned  the  Lord 
Chancellor  against  the  allowance  of  the  defend- 
ant's certificate,  shall  be  held  to  be  a  waiver  of 
the  agreement  by  the  bankrupt  to  pay  and  answer 
the  action.    C^v.LseeOll£sp.383-.Kenyon. 

7.  Actions  by  Bankrupts. 

An  uncertificated  bankrupt  cannot,  in  an  action 
to  try  the  validity  of  the  commission,  bold  his 
assignees  to  baiL  Chambers  v.  Bernese***,  6 
Bing.  500 ;  4  M.  &  P.  37a 

A  bankrupt  had,  before  his  bankruptcy,  com- 
menced an  action,  which  was  subsequently  pro- 
secuted by  his  assignees  and  foiled,  and  the  bank- 
rapt  having  obtained  his  certificate  was  taken 
in  execution  for  the  costs.  An  application  by  the 
bankrupt  for  payment  of  these  costs  out  of  the 
estate  was  refused,  on  the  ground  of  the  bankrupt 
having  by  his  wilful  misrepresentations  induced 
the  assignees  to  pursue  the  action.  Where  a  bank- 
nipt  has  acted  fairly,  be  is  entitled  to  this  protec- 
tion.   Ex  parte  Seaman,  1  Glyn  &  J.  960. 


&  Bankrupt's  Wife. 

The  equity  of  the  wife  to  a  provision  out  of 
her  property  attaches  for  the  benefit  of  herself 
and  her  children,  in  the  filing  of  the  bill  which 
gives  tbe  court  jurisdiction  as  to  that  property, 
whether  the  bill  is  fifed  by  the  wife  or  others;  but 
she  may  waive  it  even  after  a  decree  for  a  settle- 
ment, before  its  execution.  The  children  held  to 
be  entitled  to  the  benefit  of  that  equity,  attaching 
upon  a  bill  filed  by  an  executor,  though  the  wife 
died  before  answer.  Steinmeix  v.  Hk  1 
Glyn  &  J.  64.  ^ 

A  bankrupt's  wife  has  an  equity  against  the 
assignees  of  her  husband,  or  their  vendee  for  a 
settlement  of  her  choses  in  action.  Basest  v. 
Sena,  3  Mer.  674. 

Assignees  must  make  a  provision  for  a  bank- 
rupt's wife  out  of  all  her  property,  which  can  be 
obtained  in  equity  only ;  and  a  settlement  before 
marriage  of  part  of  her  property  to  ber  separate 
use  does  not  bar  her.  Burden  v.  Dean,  2  Ves. 
jun.  607. 

If  the  wife  insists  upon  her  equity  as  against 
the  assignees  of  ber  husband,  H  attaches  for  the 
benefit  of  her  children,  and  she  cannot  afterwards 
release  in  favour  of  her  husband.  Barker  v.  Lea. 
6  Madd.  330.  ^ 

XX.  CaaTmcATX, 

1.  Generally. 

By  6  Geo.  4,  c  16,  e.  133,  tbe  certificate  must 
be  signed  by  four-fifths  in  number  and  value  of 
the  creditors  who  shall  have  proved  to  tbe  amount 
of  30L,  or  after  six  calendar  months  from  the 
last  examination,  either  by  three-fifths  in  num- 
ber and  value,  or  by  nine-tenths  in  number  of 
such  creditors. 

It  is  a  moral  obligation  on  a  creditor  to  sign 
the  certificate,  when  he  is  satisfied  that  tbe  bank- 
rupt has  conformed  to  the  provisions  of  tbe  sta- 
tute,   Browne  v.  Corr,  7  Sing.  508 ;  3  Ruse.  600. 

But  creditors  have  an  absohite  discretion  to 
refuse  to  sign.  Ex  parts  CridUmd,  3  Ves.  *  & 
103;  3  Rose,  164. 

The  proof  of  the  petitioning  creditor,  upon 
opening  the  commission,  does  not  of  itself  en- 
title him  to  sign  the  certificate.  Exports  Darns* 
3  Cox,  39a 

A  creditor  having  taken  his  remedy  at  law, 
cannot  take  a  dividend  too,  but  he  may  assent  to, 
or  dissent  from,  the  certificate.  Ex  parte  Hop 
Mils**,  1  Ves.  jun.  159. 

An  accountant,  who  has  been  employed  in  a 
bankruptcy,  has  no  lien  on  the  bankrupt's  certi- 
ficate for  the  payment  of  his  costs.  Anon.  1 
Ross,  &  My  me,  330. 

3.  Signature  of  Creditors. 

One  trustee  cannot  sign  the  certificate  for  him- 
self and  co-trustee,  without  an  express  authority, 
&jMrteA^,3Rose,334;  19  Ves.  jun.  463. 

One  partner  may  sign  a  certificate  for  a  joint 
debt  nroved  under  the  commission  by  himself 
and  hie  oo-partner.    Ex  parte  Mkeketi,  14  Ves. 
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jun.  507;  &  P.  Ex  parte  ihdgkinoon,  19  Yes.  |  were,  by  writing  under  their  htndi  end  eeah\to 


jon.  393 ;  2  Rose,  172. 

E?en  though  the  partnership  be  dissolved  at 
the  time  of  signing.  Ex  parte  Hale,  1  Rote,  2 ; 
17  Ves.jon.G2. 

A  creditor  who  is  the  executor  of  a  creditor  is 
only  entitled  to  sign  the  certificate  once.  Ex 
parte  Stracy,  1  Rose,  66. 

An  objection  to  the  proof  of  a  debt  in  point  of 
form  is  not  sustainable  against  the,  certificate.  Id. 

Where  a  creditor  who  has  proved  is  fully  paid 
by  the  surety,  he  cannot  afterwards  sign  the  cer- 
tificate.   Ratcliffe  v.  Gunson,  6  Madd.  193. 

But  the  surety,  on  petition,  would  be  allowed 
to  sign.    Ex  parte  Gee,  1  Glyn  <fc  J.  330. 

A  creditor  who,  after  proof,  assigns  his  debt, 
may  sign  the  certificate.  Ex  parte  Herbert,  2 
Glyn  cV  J.  66. 

But  not  without  the  authority  of  the  assignee. 
Ex  parte  Taylor,  1  Glyn  &,  J.  399. 

Quaere,  whether  a  person  appointed  by  the 
court  to  prove,  and  receive  dividends,  can  sign 
(he  certificate  ?  Ex  parte  Shaw,  1  Glyn  &  J.  127. 

The  signature,  by  power  of  attorney,  to  a  certi- 
ficate was  admitted,  although  the  power  was  not 
strictly  formal.  Ex  parte  Wilkineon^  1  Mont  <fc 
Bligh,  257. 

An  application  to  stay  the  certificate,  on  the 
ground  that  the  day  of  the  month  and  year  of  the 
signature  of  the  creditors  was  not  inserted  at  the 
time,  and  that  the  affidavits  of  the  parties  wit- 
nessing their  signatures  did  not  state  the  time  of 
such  signature,  was  refused.    Ex  parte  Laing, 

1  Glyn  4,  J.  34a 

And  where  some  creditors,  instead  of  the  day 
of  the  month,  wrote  "  ditto,"  and  others  omitted 
the  year,  it  was  held  immaterial.    In  re  Davie, 

2  Glyn  &  J.  80. 
The  commissioner  was  directed  to  sign  a  cer- 
tificate in  one  case,  although  the  year  was  omit- 
ted to  one  of  the  signatures,  when  it  was  preceded 
and  followed  by  dates  subsequent  to  that  of  the 
last  examination.  Ex  parte  Shoulte,  1  Deac.  & 
Chit  631 ;  &  C,  nom.  Ex  parte  Moult,  1  Mont 
&  Bligh,  262. 

Where  the  date  of  the  signatures  of  creditors 
to  a  certificate  had  been  written  by  the  clerk  to 
the  solicitor  to  the  commission,  and  the  names  of 
the  creditors  signed  afterwards,  the  court  per- 
mitted it  to  pass,  notwithstanding  the  general 
order  of  the  8th  of  August,  1809.  Ex  parte  Rev- 
nolds,  1  Mont.  &,  Bligh,  263;  1  Deac.  &  Chit 
459. 

The  certificate  ought  not  to  be  signed  by  ere- 
ditors  before  the  bankrupt  has  passed  his  last  ex- 
amination.   Ex  parte  Citoee,  2  Glyn  &  J.  327. 

Qusare,  whether  a  signature,  previouply  to  the 
last  examination,  is  valid?  Ex  parte  King,  11 
Ves.  jun.  424. 

In  one  case  the  certificate  sent  back,  creditors 
having  signed  before  the  bankrupt  had  passed 


certify  to  the  Chancellor  that  the  bankrupt  bad 
made  a  rail  discovery  of  his  estate  and  effect*, 
and  in  ell  thing*  conformed;  and  that  then  did 
not  appear  any  reason  to  doubt  the  truth  or  full- 
ness of  such  discovery ;  and  also  that  the  credv 
tors  had  duly  signed. 

By  s.  124,  the  commissioners  are  not  to  eifn 
unless  they  have  proof  by  affidavit  in  writing  of 
the  signature  of  the  creditors,  or  of  any  person 
authorised  by  any  creditor,  and  of  such  author- 
ity ;  and  if  any  creditor  reside  abroad,  the  au- 
thority is  to  be  attested  by  a  notary  public, 
British  minister,  or  consul.  All  these  documents 
were,  with  the  certificate,  to  be  laid  before  the 
Chancellor. 

The  signature  and  sealing  of  the  certificate  by 
the  commissioners  must  be  attested  by  the  sob* 
citor  to  the  commission,  or  his  clerk,  or  the  mes- 
senger, or  the  clerk  of  the  commissioner,  in  con- 
formity to  the  general  order  of  August,  1803,  or 
the  certificate  will  be  sent  back  to  the  commit- 
Bioners  to  recertify.  Ex  parte  Jones,  1  Glyn  fc 
J.  186. 

If  there  is  no  wilful  concealment,  the  commi* 
sioners  are  bound  to  sign,  and  the  Lord  Chan- 
cellor to  allow,  without  regard  to  conduct  pre- 
vious to  the  bankruptcy.  Ex  parte  Jcetpk,  16 
Yes.  jun.  342. 

The  judicial  discretion  of  the  commissioner!, 
as  to  the  certificate,  has  been  held  to  be  not  sub- 
ject to  control,  either  of  the  Lord  Chancellor  or 
of  the  courts  of  common  law ;  for  the  court  of 
K.  B.  has  refused  to  grant  a  mandamus  to  com- 
missioners to  certify  conformity.  Ex  parte  Ki*gi 
7  East,  92;  15  Yes.  jun.  126;  11  Yes.  jun. 417; 
13  Yes.  jun.  181. 

A  solicitor  employed  by  the  bankrupt  to  pro- 
cure his  certificate,  who  neglected  to  obtain  the 
signature  of  the  commissioner*  to  the  certificate, 
which  had  been  long  before  signed  by  the  proper 
number  of  creditors,  waa  ordered  to  deliver  op 
the  certificate  and  affidavits  to  the  bankrupt,  and 
to  pay  the  costs  of  the  application.  Ex  pert* 
Houghton,  1  Glyn  dt  J.  14. 

A  bankrupt,  who  baa  employed  asolicitorto 
obtain  the  signatures  of  creditors  to  his  certifi- 
cate, if  he  has  ceased  to  employ  him,  cannot,  by 
petition,  compel  the  solicitor's  clerk  to  make  an> 
davit  of  witnessing  the  signatures,  without  pay 
ing  to  the  solicitor  the  costs  of  business  done. 
Ex  parte  Shore,  1  Mont.  Jt  Bligh,  268;  1  De* 
cV  Chit  509. 


4.  Allowance. 

By  6  Geo.  4,  c.  16,  o.  122,  the  bankrupt  most 
make  oath  in  writing,  that  the  certificate  and 
consent  were  obtained  without  fraud;  and  the 
certificate  must  be  allowed  by  the  Chancellor, 
against  which  allowance  any  of  the  creditor! 
may  be  beard.  ^ 

That  there  is  a  petition  pending  to  supersede 
the  commission,  is  no  objection  to  the  allowance 


his  hut  examination.    Ex  parte  Brown,  1  Rose,  of  the  certificate,  which,  while  the  rommwjon 
17(5,  J  stands,  the  bankrupt  is  entitled  to,  unless  toere 

be  objections  exclusively  attaching  upon  it.    B* 


3.  Execution  by 
By  6  Geo.  4,  c  16,  a.  122,  the  commissioners 


parte  Boneor,  2  Rose,  61. 
Where  the  certificate  hie  been  stayed  at  Iba 
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instance  of  creditors,  who  afterwards  withdraw 
their  opposition  to  it,  and  appear  by  counsel  to 
consent  to  its  allowance,  the  conrt  will  allow  the 
certificate,  without  the  usual  explanatory  affida- 
vit   in  re /fa Ji,  2  Deac.  <fc  Chit.  44. 

A  joint  certificate  of  the  two  bankrupts  was 
ordered  to  be  advertised  for  allowance  as  to  the 
survivor,  where  one  of  the  bankrupts  died  with- 
out having  made  the  affidavit  of  conformity.  Ex 
parte  Canary  1  Glyn  &  J.  248:  &  P.  Eat  parte 
Carrie,  18  Ves.  jun.  51. 

A  certificate  was  allowed  against  the  objection 
of  creditors  m  Scotland,  that  the  bankrupt  was 
properly  the  object  of  a  sequestration,  and  that 
the  question  of  sequestration  was  then  depending 
in  the  Court  of  Session.  Ex  parte  Cockayne,  2 
Rose,  233. 

A  bankrupt's  certificate  shall  not  overreach  a 
legacy  left  to  the  bankrupt  after  the  signing,  but 
before  the  allowance  thereof.  Tudway  v.  Brown, 
2  Burr.  716;  2  Ld.  Ken.  423. 

SemMe,  that  a  certificate  has  no  relation  back 
to  any  earlier  period  than  its  allowance.  Staple* 
am  v.  Maebar,  7  Taunt  589:  &  P.  Walker  v. 
Giblei,2  W.  Black. 811. 

The  certificate  of  a  bankrupt  allowed  after  the 
filing  of  the  plaintiff's  bill,  and  before  plea  plead- 
ed, is  evidence  to  support  the  general  plea  in  bar 
given  by  the  stat.  5  Geo.  2,  c  30,  s.  7,  viz.  that 
before  the  exhibiting  of  the  plaintiff's  bill  the 
defendant  became  a  bankrupt,  and  that  the  cause 
of  action  accrued  before  be  became  a  bankrupt 
Jmarria  v.  James,  9  East,  82. 


5.  Staying, 


genoo 
Hndl* 


Far  what  Cause.] — The  court  would  not  stay 
the  certificate  upon  a  legal  objection,  unless  it 
clearly  appeared,  as  it  would  thereby  preclude  the 
validity  of  it  from  being  ascertained  by  a  trial  at 
law.    Ex  parte  KenneU,l'RQoe,  331. 

A  certificate  was  stayed,  on  the  ground  that 
the  bankrupt,  having  suffered  a  fictitious  debt  to 
be  proved,  could  not  have  made  a  full  discovery. 
Ex  parte  Laffert,  1  Rose,  330. 

So,  a  certificate  was  stayed,  that  a  creditor, 
whose  debt  would  turn  it,  might  have  an  oppor- 
tunity of  assenting  or  dissenting.  Ex  parte  Lord, 
211000,421. 

Where,  under  a  separate  commission,  the  se- 
parate debts  were  very  small,  and  the  ioint  ere* 
ditors  resided  in  Sicily,  whither  the  bankrupt 
bad  traded*  the  court  refused  to  allow  the  certifi- 
cate till  the  joint  creditors  had  an  opportunity  of 
coming  in  under  the  commission;  and,  without 
the  usual  undertaking  to  pay  the  separate  credi- 
tor*, gave  them,  in  the  mean  time,  liberty  to  make 
aach  proof  as  they  might  be  able,  with  the  offer 
of  a  new  choice  of  assignees.  Ex  parte  Baearro, 
1  Rose,  266. 

A  petition  to  stay  a  certificate,  because  the 
commission  is  concerted,  does  not  lie.  Ex  parte 
Smith,  1  Mont  11. 

A  certificate  under  a  separate  commission  of 
ikruptcy,  lying  heftse  the  Lord  Chancellor  fbf 
VOL  I.  3  E 


allowance,  is  not  stayed  by  suing  out  a  joint 
mission,  Ex  parte  lobin,  1  Ves.  &  B.  308. 

A  certificate  was  stayed  upon  the  petition  of 
the  partner  of  the  bankrupt,  until  the  partnership 
accounts  should  be  taken,  no  want  of  due  dill* 

ice  being  imputable  to  the  petitioner.  Ex  parte 

dl*y,  1  Glyn  &  J.  193. 

A  certificate  shall  not  be  stayed,  in  order  to 
give  a  person  insisting  on  a  right  to  stop  in  tran- 
situ an  opportunity  of  proving,  in  case  he  should 
foil  in  his  action.  Ex  parte  Heath,  6  Ves.  jun. 
613. 

A  petition  praying  that  the  certificate  might 
be  staved,  until  the  petitioner  had  had  reasonable 
time  for  ascertaining  tho  amount  of  his  debt,  and 
proving,  was  dismissed  with  costs.  Ex  parte 
Blaydee,  1  Glyn  &  J.  179. 

A  certificate  will  not  be  stayed  upon  matter 
contained  in  affidavits  in  Reply,  where  the  peti- 
tion and  affidavits  filed  with  it  do  not  make  a 
case  for  staying  it  Ex  parte  CundaU,  1  Glyn  & 
J.  37. 

Misconduct,  to  stay  a  certificate,  must  he  a 
misconduct  under  the  bankruptcy.  Ex  parte 
Gardener \  1  Rose,  377 ;  1  Ves.  &  B.  45. 

A  certificate  waa  stayed  under  circumstances 
appearing  upon  the  examination,  particularly  the 
inconsistency  of  the  statement  that  the  bankrupt 
had  no  written  documents  except  a  book  produced, 
appearingto  have  been  compiled  from  other  docu- 
ments.   Ex  parte  Bangley,  17  Ves.  jun.  117. 

Practice.] — No  affidavits  can  be  admitted 
against  the  allowance  of  a  certificate,  but  such  as 
have  been  filed  in  the  office  at  the  same  time  with 
the  petition,  or  are  necessarily  in  reply.  Ex  parte 
Scotland  {Bank,)  I  Rose,  375 ;  1  Ves.  &  B.  5. 

It  is  a  general  rale,  that  a  petition  to  stay  a 
certificate,  if  dismissed,  is  with  costs,  unless  the 
bankrupt,  by  misconduct,  has  forfeited  that  prU 
vilege.    Id. 

The  rule  is  dispensed  with,  if  there  has  been 
misconduct  in  the  bankrupt  Ex  parte  Gardener, 
1  Rose,  377 ;  1  Ves.  A,  B.  45. 

Where  a  petition  to  stay  a  certificate  fails,  it  is 
not  of  course  that  the  petitioner  should  be  ordered 
to  pay  the  costs.    Ex  parte  Stevene,  Buck,  389. 

If,  upon  a  petition  to  stay  a  certificate,  the 
bankrupt  do  not  file  his  affidavits  in  answer  till 
after  the  petition  day,  the  petitioner  is  entitled  to 
have  the  petition  stand  over,  that  he  may  base 
an  opportunity  of  replying  to  any  new  matter  in 
the  bankrupt's  affidavits.  Ex  parte  Ra4cl\ffe, 
Buck,  489. 

A  petition  to  stay  a  certificate  is  an  exception 
to  the  regular  course  of  proceedings,  and  may  be 
heard  out  of  ita  torn.  Ex  parte  Andermm,  I 
Rose,  93. 

Though  a  bankrupt  applies  to  the  court  to  have 
a  petition  to  stay  his  certificate  advaaosd,  yet 
that  is  not  a  waiver  of  his  right  to  be  personally 
served  before  the  petition  day.  Ex  parte  Groom, 
Buck,  39. 

Sembfe,  a  petition  to  stay  a  certificate  prospec- 
tively cannot  be  supported*    Id. 
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Upon  a  petition  to  stay  a  certificate,  imputing! 
conduct  to  the  bankrupt,  which,  if  proved,  would 
amount  to  felony,  the  court  will  not  direct  an  is- 
sue to  try  the  fact  of  conformity.  Ex  parte  Scott, 
Buck,  275. 

Where  a  petition  is  presented  to  stay  certifi- 
cate, and  the  petitioner  then  withdraws  his  oppo- 
sition, an  affidavit  of  no  collusion  is  requisite. 
Ex  parte  Cates,  1  Deac  &  Chit  546. 

On  a  petition  to  stay  the  certificate,  after  an 
order  has  been  obtained  for  its  allowance,  the 
court  will  not  open  the  order,  unless  it  appears 
from  the  petition,  that  the  debt  of  the  creditor 
would  turn  the  certificate.  Ex  forte  Skipp,  2 
Deac  &  Chit.  8a 

A  petition  by  a  creditor  to  stay  certificate,  that 
he  might  prove  a  debt,  not  accounting  for  not 
having  applied  before,  will  be  dismissed.  Ex 
parte  Adams,  2  Bro.  C.  C.  48. 

A  petition  to  prove,  and  stay  certificate,  pre- 
sented eight  months  after  the  issuing  of  the  com- 
mission, and  the  delay  not  accounted  for,  was 
dismissed  with  costs.  Ex  parte  Smith,  1  Glyn 
&  J.  195. 

Petition.] — A  mortgagee  may  petition  to  stay 
a  certificate.  Ex  parte  Whitchurch,  1  Glyn  & 
J.  71 ;  2  J.  &  W.  548. 

The  circumstance  of  his  not  having  tendered 
any  proof  till  the  third  meeting,  will  not  prevent 
him  from  presenting  such  a  petition.  Id. 

The  court  will  not  stay  a  certificate  upon  the 
petition  of  a  creditor  who  has  not  come  in  under 
the  commission,  and  who  has  the  means  of  try- 
ing the  validity  of  the  certificate  at  law.  Ex  parte 
Dodson,  Buck,  225. 

Where  a  petition  to  stay  a  certificate  is  not 
served  before  the  next  petition  day,  the  course  is 
for  the  bankrupt  to  present  a  short  petition, 
praying  that  his  certificate  may  be  allowed.  Ex 
parte  Moore,  1  Glyn  &  J.  253. 

A  petition  to  stay  certificate  must  be  served 
before  the  petition  day.  Ex  parte  Cotburn,  2 
Rose,  187. 

A  petition  to  stay  a  certificate  must  be  personal- 
ly served  on  the  bankrupt  before  the  petition  day. 
Ex  parte  Harford,  Buck,  38. 

An  admission  by  the  bankrupt  of  the  receipt 
of  the  copy  of  a  petition  to  stay  his  certificate,  is 
not  a  waiver  of  personal  service,,  Ex  parte  Fur- 
mW,  1  Glyn  &  J.  254. 

An  affidavit  of  personal  service  of  a  petition  to 
stay  certificate,  sworn  but  not  filed  on  the  day  of 
hearing,  was  treated  under  the  circumstances, 
as  no  affidavit,  and  the  petition  was  dismissed 
with  costs.    Ex  parte  Long,  1  Glyn  &  J.  351. 

The  court  will  not  order  that  service  of  a  peti- 
tion, to  stay  a  certificate,  at  the  bankrupt's  resi- 
dence, should  be  good  service,  unless  the  applies, 
tion  be  made  before  the  petition  day,  except  in 
cases  where  an  earlier  application  is  prevented 
by  the  conduct  of  the  bankrupt  Ex  parte  /for- 
risen,  1  Glyn  &  J.  71. 

A  petition  to  stay  the  certificate,  and  expunge 
a  creditor's  name  from  it  who  had  signed  it  on 


the  ground  that  he  had  been  previoosly  satisfied 
his  debt,  must  be  served  on  the  creditor.  Ex 
parte  Boetoek,  1  Deac  &  Chit.  383. 

Where  a  certificate  had  been  suspended  by  a 
petition  to  stay  it,  and  another  petition  to  stay 
was  presented  during  its  suspension,  but  after 
the  expiration  of  three  weeks  from  the  notice  ia 
the  Gazette: — Held,  that  the  latter  was  not  pre- 
sented  in  time,  and  it  was  dismissed  with  cost*. 
Ex  parte  Wright,  1  Glyn  &.  J.  352. 

The  costs  of  a  petition  by  a  bankrupt  for  tie 
certificate,  presented  after  the  petition  day,  will 
not  be  allowed.  Ex  parte  Birch,  2  Glyn  &J.9K> 

Where  a  creditor  does  not  use  due  diligence 
to  prove  his  debt,  be  is  not  entitled  to  petition  Is 
stay  the  bankrupt's  certificate,  in  order  to  afford 
him  time  to  do  so,  with  a  view  of  dissenting  from 
its  allowance.  Ex  parte  Boetoek,  1  Deac.  & 
Chit  383. 

An  affidavit  by  the  bankrupt  in  answer  to  inch 
a  petition,  filed  two  days  before  the  bcariaf, 
may  be  read ;  but  if  it  makes  any  charge  of  de- 
lay against  the  petitioner,  which  he  is  anxiooi  s) 
explain,  the  court  of  Review  will  pive  liiintin* 
for  that  purpose,  more  especially  if  the  ajnsast 
of  his  debt  would  turn  the  certificate.  Id. 

A  creditor,  by  petitioning  to  stay  the  cert* 
cate,  makes  his  election  to  come  in  under  the 
commission  for  every  proveable  debt  which  may 
be  owing  to  him  from  the  bankrupt}  and,  there. 
fore,  the  bankrupt  must  be  discharged  from  aey 
action  pending  against  him  by  the  creditor,  ■ 
respect  of  any  such  debt,  before  the  petition  em 
be  proceeded  in.  Id. 

By  a  general  order  in  bankruptcy,  affidtf* 
in  support  of  a  petition  to  stay  the  certi^J 
shall  be  brought  into  the  office  together  wHhtke 
petition  except  such  as  shall  be  necessary  in  few 
to  affidavits  in  answer  to  it  Ex  parte  Bfwsvl 
Ves.  jun.  540. 

An  affidavit  in  support  of  a  petition  ton^ 
certificate,  filed  after  the  petition  is  Pf€l*'"' 
cannot  be  read.  Ex  parte  Dodson,  Bock,  17& 

The  assignees  cannot  be  heard  onanrijtfr 
by  an  individual  creditor  to  stay  the  cer***£ 
although  they  may  have  been  served  ^"J? 
petition.  Ex  parte  Boetoek,  1  Deac.  s\  Chit.** 

Motions  or  petitions  consented  p9*.  **?£ 
posed,  may  be  brought  on  at  the  sitting  of* 
court  of  Review,  before  the  paper  ofthedg  n* 
been  gone  into ;  but  none  which  are  opposed  »■ 
be  taken  until  after  the  paper  has  bees  ft* 
into.  Mem.  1  Deac  &  Chit  396. 

A  petition  to  stay  a  certificate  upon  as  aftp» 
tion  of  concealment,  sworn  to  only  opoa  ■*► 
mation  and  belief,  was  dismissed  with  cos*  ** 
parte  Joseph,  18  Ves.  jun.  340 ;  1  Rose,  In* 

A  bankrupt,  not  served  with  a  P^1*?^ 
bis  certificate,  on  which  an  attendance  **~rZ 
ordered,  is  entitled  to  his  certificate;  tnaj" 
bound  by  taking  copies  of  the  affidavits.  B*r* 
KendalL  1  Vea.  &  6.  543. 


6.  Recalling. 
A  bankrupt's  certificate,  obtained  iff 
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tion  practised  upon  the  great  seal,  would  have 
been  revoked,  if  no  injury  accrued  to  persons 
subsequently  dealing1  with  the  bankrupt  on  the 
faith  of  it    Ex  parte  Tnllis,  1  Rose,  371. 

A  certificate  will  bea  recalled  when  obtained 
by  fraud.  Ex  parte  Cawthorn,  2  Rose,  186 ;  19 
Ves.  Jan.  260. 

A  certificate  will  not  be  recalled  but  upon  a 
clear  case  against  the  bankrupt.  Ex  parte  Hood, 
1  Glyn  &  J.  219. 

Where  a  bankrupt  has  been  long  in  possession 
of  his  certificate,  the  court  will  not  recall  it  Ex 
parte  Reed,  Buck,  430. 

7.  When  void. 

(a)  Contract  for  Signature, 

[The  casestof  Void  Contracts  generally  will  be 
found  under  the  title  Contract.] 

By  6  Geo.  4,  e.  16,  *.  125,  contracts  or  securi- 
ties made  or  given  by  bankrupts,  or  other  per- 
sons, to  or  in  trust  for  creditors,  or  for  securing 
the  payment  of  any  money  due  by  the  bankrupt, 
as  a  consideration,  or  with  intent  to  persuade 
such  creditor  to  consent  to,  or  sign  such  certifi- 
cate, are  void,  and  the  money  thereby  secured  or 
■greed  to  be  paid  is  not  recoverable;  and  the 
party  sued  on  such  contract  or  security  may 
plead  the  general  issue,  and  give  the  special 
matter  in  evidence. 

The  fourth,  amongst  several  other  signatures 
of  creditors  to  the  certificate  of  a  bankrupt,  hav- 
ing been  obtained  by  the  promise  of  the  bank- 
rupt to  pay  that  creditor  Lis  whole  debt,  such 
certificate  is  void  by  stat.  5  Geo.  2,  c.  30,  ss.  7, 
11;  although  the  creditors  who  signed  before 
and  after  the  fourth  were  sufficient  in  number 
and  value,  without  reckoning  that  one;  for  his 
example  might  have  induced  others  to  sign  it. 
Phillips  v.  Dieas,  15  East,  248;  1  Rose,  345. 

A  deed  of  composition,  framed  only  for  the 
joint  creditors  of  two  bankrupts,  and  which  was 
not  signed  or  accepted  by  the  separate  creditors 
of  one  of  the  bankrupts,  is  not  such  a  compound- 
ing with  creditors,  as  will,  within  the  stat  5  Geo. 
2,  c  30,  s.  9,  limit  the  effect  of  the  certificate  to 
the  protection  of  the  person  only,  and  not  the 
future  property  of  the  bankrupt.  Norton  v. 
Shakespear,  1  Rose,  347  ;  15  East,  619. 

A  certificate  is  void  if  obtained  by  money, 
though  without  the  bankrupts  privity.  Ex  parte 
Butt,  10  Ves.  jun.  359  :  &  P.  Ex  parte  Hall,  17 
Ves.  jun.  62. 

If  any  one  of  the  creditors,  though  without 
the  privity  of  the  bankrupt,  be  induced  by  money 
to  sign  his  certificate,  it  is  void.  Holland  v.  Pat 
mer,  1  B.  &  P.  25. 

Even  though  the  bankrupt  was  not  aware  of 
it,  at  the  time  he  made  the  necessary  affidavit  in 
order  to  obtain  the  allowance,  if  he  knew  of  it 
before  the  actual  allowance  was  granted.  Robson 
v.  Calxe,  1  DougL  228. 

(6)  Qaming. 

By  6  Geo.  4,  c.  16,  a.  130,  no  bankrupt  shall 
be  entitled  to  his  certificate,  and,  if  obtained,  it 
afaall  be  void,  if  he  shall  have  lost  by  any  sort  or 


gaming  or  wagering  in  one  day  90Z.,  or  within 
one  year  next  preceding  his  bankruptcy  2002. ; 
or  if  he  shall  within  one  year  have  lost  200/.  by 
any  contract  for  the  purchase  or  sale  of  any  go- 
vernment or  other  stock,  where  such  contract 
was  not  to  be  performed  within  one  week,  or 
where  the  stock  was  not  actually  transferred  or 
delivered;  or  shall  after  an  act  of  bankruptcy 
committed,  or  in  contemplation  of  bankruptcy, 
have  destroyed,  altered,  mutilated,  or  falsified 
any  of  his  books,  papers,  writings,  or  securities, 
or  made,  or  been  privy  to  the  making  of  any 
false  or  fraudulent  entries  in  any  book  of  ac- 
count, or  other  document,  with  intent  to  defraud 
his  creditors;  or  shall  have  concealed  property 
to  the  amount  of  102. ;  or  if,  any  person  having 
proved  a  false  debt,  such  bankrupt,  being  privy 
thereto  or  afterwards  knowing  the  same,  shall 
not  have  disclosed  the  same  to  his  assignees 
within  one  month  after  such  knowledge. 

A  loss  by  gaming  invalidates  a  certificate,  al- 
though the  bankrupt  on  the  same  day  wins  more 
than  the  sum  lost  Ex  parte  Newman,  2  Glyn 
&  J.  329. 

The  Chancellor  will,  without  an  issue,  decide 
the  Act  of  gaming  when  it  is  not  disputed.  Id 

Upon  a  petition  to  stay  a  certificate,  an  issue 
was  directed  to  try  whether  the  bankrupt  had 
lost  51.  at  a  horse-race.  Ex  parte  Henderson, 
Buck,  557. 

Insuring  in  the  lottery  was  not  gaming  within 
stat.  5  Geo.  2,  c  30,  s.  12,  which  would  prevent 
a  bankrupt's  certificate  being  allowed.  Lewie  v. 
Piercey,  1  H.  Black.  29. 

The  clause  in  the  12th  section  of  stat  5  Geo. 
2,  c.  30,  depriving  a  bankrupt  of  all  benefit  from 
bis  certificate,  in  the  cases  of  losses  at  play,  was 
to  be  considered  as  a  qualification, restraining  the 
operation  of  the  7th  section,  which  made  the 
certificate  a  bar ;  and  evidence  of  such  loss  might 
be  given  in  a  court  of  law  on  the  similiter  to  the 

rmeral  plea  of  bankruptcy.    Hughes  v.  BtorUy, 
R&A.22;  Holt, 520. 

The  plaintiff  must  confine  his  evidence  to 
one  act,  and  elect  whether  he  will  give  evidence 
of  one  loss  amounting  to  5X,  or  of  several  losses, 
amounting  to  1002.    Id 

If  the  goods  of  a  certificated  bankrupt  are 
taken  in  execution,  it  seems  that  the  court  will 
not  set  it  aside  on  motion,  if  it  appear  that  it 
may  be  void  by  gaming  or  other  misconduct  of 
the  bankrupt  specified  in  6  Geo.  4,  c  16,  s.  130. 
Barrow  v.  Poile,  1B.&  Adol.  633. 

(c)  Other  Causes. 

It  is  a  good  answer  to  a  plea  of  bankruptcy, 
that  the  certificate  was  obtained  by  fraud,  though 
the  enactment  to  that  effect  in  5  Geo.  2,  c.  30,  s. 
7,  is  not  repeated  in  6  Geo.  4,  c  16.  Horn  v, 
Tbn,  4  B.  &  AdoL  7a 

Where  concealment  of  property  by  the  bank- 
rupt is  positively  established,  the  great  seal  will 
refuse  the  certificate;  secus,  where  the  petition 
alleges  merely  information  and  belief  as  to  that 
fret  Ex  parte  Joseph,  1  Rose,  184;  18  Ves, 
jun.  340. 


438 


Certificate. 


[BANKRUPT] 


Certificate. 


An  application  to  stay  the  certificate,  on  the 
ground  of  concealment  of  property,  where  the 
circumstances  of  concealment  had  been  dis- 
closed, and  the  whole  property  delivered  np  to 
the  assignees  before  the  signature  of  the  certifi- 
cate by  the  commissioners  was  refused,  but  with- 
out coats.    Ex  parte  Bryant,  1  Glyn,  4&  J.  205. 

It  is  no  objection  in  the  certificate  that  the  as- 
signees have  permitted  the  bankrupts  to  carry  on 
business  on  the  same  premises  and  in  the  same 
firm,  and  to  continue  their  houses  elegantly  fur- 
nished, &c,  or  that  the  bankrupts  have  retained 
in  their  hands  money  as  assignees  under  other 
commissions.    Ex  parte  Anderson,  1  Rose,  93. 

If  assignees  sign  a  certificate,  and  get  a  release 
from  the  oankrupt  merely  to  get  over  a  technical 
objection  to  evidence,  it  is  by  no  means  an  im- 
proper transaction.    Selby  v.  Grew,  2  Anst  504. 

A  bankrupt  knowingly  permitting  a  fictitious 
debt  to  be  proved,  is  not  entitled  to  his  certificate. 
Freydeburgk's  ease,  3  Ves.  &  B.  142. 

8.  Effect  as  a  Discharge. 

(a)  Generally. 

By  6  Geo.  4,  c.  16,  s.  121,  every  bankrupt  who 
shall  have  duly  surrendered,  and  in  all  things 
conformed,  shall  be  discharged  from  all  debts  due 
by  him  when  he  became  bankrupt,  and  from  all 
claims  and  demands  proveable  under  the  com- 
mission, in  case  he  shall  obtain  a  certificate  of 
conformity ;  but  such  certificate  shall  not  release 
or  discharge  any  person  who  was  partner  with 
the  bankrupt,  or  who  was  jointly  bound,  or  had 
made  a  joint  contract  With  him. 

The  certificate  protects  the  goods,  as  well  as 
the  person  of  the  bankrupt  from  all  debts  prove- 
able under  the  commission.  Davie  v.  Shaptey, 
1  B.  &  AdoL  54. 

The  defendants  being  bankrupt,  were  sued, 
and  suffered  judgment  by  default  in  Trinity  term, 
and  final  judgment  was  entered  up,  and  execution 
issued  thereon  in  Michaelmas  term  following; 
on  the  13th  November,  in  that  term,  the  defend- 
ants obtained  their  certificate,  and  on  the  same 
day  the  sheriff's  officer  levied,  and  he,  notwith- 
standing a  notice  that  the  defendants  certificate 
had  been  allowed,  being  about  to  sell  the  goods 
seized,  the  defendants  paid  the  amount  of  the 
debt  and  costs  into  court,  under  a  judge's  order 
to  abide  the  event  of  a  motion.  On  application 
by  the  defendants  to  have  the  money  paid  out 
to  them,  the  court  refused  to  interfere;  but 
left  the  parties  to  their  audita  querela,  although 
it  was  insisted  by  the  6  Geo.  4,  c.  16,  s.  126,  the 
goods  as  well  as  the  persons  of  bankrupts  are 
Protected.    Hanson  v.  Blakey,  1  M.  A,  P.  261 ;  4 

A  certificate  pending  a  suit  operates  in  the  na- 
ture of  a  release.    Anon.  Lofft,  437. 

(6)  Foreign  Discharge. 

A  discharge  under  a  commission  of  bankrupt 
in  a  foreign  country  is  no  bar  to  an  action  against 
the  bankrupt  by  a  subject  of  this  country,  for  a 
debt  arising  here.  Smith  v.  Buchanan,!  East, 6. 


A  certificate  obtained  under  the  Irish  baas- 
raptoy  act,  11  &  12  Geo.  3,  is  not  pleadable  Is  ah 
action  for  a  debt  contracted  in  England  before  the 
commission  issued.  ShoUcross  v.  Dysort, 2  Glyn 
&  J.  87. 

Nor  will  the  courts  here  discharge  a  defendant 
who  is  holden  to  bail  for  a  debt  contracted  in  this 
country  out  of  custody  on  a  common  appearance, 
on  an  affidavit  of  his  having  become  a  bankrupt 
in  Ireland,  and  there  obtained  his  certificate;  bat 
will  put  him  to  plead.  Quin  v.  Keefe,  2H.  Black 
553. 

A  bill  of  exchange,  drawn  by  a  defendant  in 
Ireland,  and  accepted  and  paid  by  plaintiffs  in 
England,  is  a  debt  contracted  in  England,  and 
cannot  be  discharged  by  a  certificate  under  an 
Irish  commission  of  bankruptcy.  jfctfuv.Oves, 
4B.&A.654. 

A  motion  to  discharge  a  defendant  out  of  en* 
tody,  on  the  ground  of  hk  bankruptcy  and  certi- 
ficate in  Ireland,  must  be  on  affidavit  of  the  rf 
feet  of  the  certificate  by  the  laws  there.  A** 
1  Anst  80. 

Quaere,  how  far  the  cessio  bonorum  dischargei 
a  debt  contracted  in  Guernsey.  WWttingkssi  t. 
De  la  jRten,  2  Chit  53. 

The  discharge  of  an  insolvent,  by  cessio  bono- 
rum in  Scotland,  is  no  bar  to  an  action  brought 
by  an  English  creditor  in  England  for  a  de» 
contracted  there,  though  the  plaintiff  oppoted  the 
defendant's  discharge  in  Scotland;  unlesi  be 
sought  relief  from  the  Scotch  law,  by  claiming  » 
distributive  share  of  the  insolvent's  property. 
Philips  v.  Allan,  2  M.  &  R.  575;  2  B.  &C.  477. 
But  see  Baltantine  v.  Golding,  Cook's  Bkt  Last, 
499,  6th  edit;  and  Burrows  v.  Jemino,  2 So*. 
733. 

A  petition  by  the  plaintiff  for  a  seqoestralkn 
in  Scotland  against  the  defendant,  is  not  a  ausV 
cient  cause  for  discharging  him  on  common  bail 
Carruthers  v.  Parkin,  1  Tidd's  Prac.204. 

A  debt  contracted  in  England  by  a  u*)*"* 
siding  in  Scotland  is  barred  by  a  discharge  under 
a  sequestration  issued  in  conformity  to  the « 
Geo.  3,  c  137,  in  like  manner  as  debts  contract 
in  Scotland.  Sidaway  v./fey,3R&G12;4D. 
&R.65& 

A  certificate  obtained  in  Newfoundland,  under 
the  49  Geo.  3,  c.  27,  a.  8,  docs  not  entitle  tbs  o> 
fendant  to  be  discharged  on  entering  a  asBsjaa 
appearance,  but  must  be  pleaded  in  bar.  f*»' 
potts  v.  Read,  3  Moore,  244;  1 B.  &.  B.13. 

Nor  in  Bremen,  where  the  debt  was  contraewi 
Earlier  v.  Languishes  2  Chit  55. 

The  court  of  a  P.  will  not  discharge  a  defend- 
ant on  entering  a  common  appearance,  on  toe 
ground  of  his  having  become  insolvent  and  sV 
tained  his  certificate  at  Newfoundland,  osder  6 
Geo.  3,  c.  27,  s.  8,  but  will  leave  him  to  j** 
such  certificate  in  bar ;  and  such  certificate  n»f 
be  pleaded  in  bar  to  an  action  brought  in  t*> 
country,  for  a  debt  contracted  here  &****£ 
the  insolvency.  PhUpotts  v.  Read.  3  Moore,  6W  J 
1B.&B.294. 

Where  the  plaintiff1  gave  the  defendant  na 
foreign  country,  where  both  were  resident,  **■ 
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drawn  by  the  defendant  upon  a  person  in  Eng- 
land, which  was  afterward*  protested  here  for 
non-acceptance,  and  the  defendant  afterwards, 
while  still  resident  abroad,  became  bankrupt 
there,  and  obtained  a  certificate  of  discharge  by 
the  kw  of  that  state ; — Held,  that  such  certificate 
was  a  bar  to  an  action  here  upon  an  implied  as- 
sumpsit  to  pay  the  amount  of  the  bill  in  conse- 
quence of  such  non-acceptance  in  England.  Pot- 
tar  v.  Brown,  5  East,  124;  1  Smith,  351. 

Where  parties  have  become  bankrupt  in 
France,  but  have  been  reinstated  in  their  affairs 
by  a  concordat,  it  is  not  necessary  in  an  action 
brought  by  them  for  money  due  to  them  before 
their  bankruptcy,  to  prove  that  they  have  per- 
formed  their  part  of  the  concordat,  but  they 
should  show  that  the  action  is  brought  with  the 
assent  of  the  commissioners  named  therein.  Orr 
v.  Browne,  5  C.  &  P.  414— Parke, 

A  bankrupt,  who  has  assigned  his  property  to 
his  assignees  under  a  French  commission  of 
bankruptcy,  cannot  afterwards  be  sued  in  a  court 
of  justice  in  the  British  dominions,  by  one  of  his 
creditors,  for  a  debt  proved  under  it  Quelin  v. 
Maisson,  1  Knapp's  Priv.  Coun.  Cases,  266. 

Semble,  not  even  for  a  debt  not  proved  under 
it    Id. 

A  certificate  obtained  under  an  English  jCom- 
mission  operates  as  a  discharge  of  the  debts  of 
Scotch  creditors  proveable  under  the  commission. 
Scotland  {Bank)  v.  Stein,  1  Rose,  462. 

A  certificate  of  conformity,  obtained  under  a 
commission  of  bankruptcy  in  England,  is  a  bar 
to  an  action  for  a  debt  contracted  by  the  bank- 
rupt at  Calcutta  previously  to  his  bankruptcy, 
although  the  creditor  had  no  notice  of  the  com- 
mission, and  was  resident  at  Calcutta.  Edward* 
t.  Ronald,  1  Knapp's  Priv.  Coun.  Cases,  259. 

8o,  where  to  a  suit  instituted  in  the  Dutch  colo- 
nial court  of  Demerara,  for  the  recovery  of  the 
balance  of  an  account  for  sugars  consigned  to 
and  received  by  the  defendant  and  his  partner  in 
London,  the  defendant  pleaded  his  bankruptcy 
in  England,  of  which  the  plaintiffs  had  notice, 
but  had  not  proved  their  debt  under  it : — Held, 
that  the  bankruptcy  and  certificate  were  a  dis- 
charge of  the  debt    Odwin  y.  Forbes,  Buck.  57. 

(c)  Bankrupt  an  Assignee, 
By  6  Geo.  4,  c.  16,  s.  105,  if  any  assignee  in- 
debted to  the  estate  of  which  he  is  assignee,  in 
respect  of  money  retained  or  employed  by  him, 
shall  become  bankrupt,  and  obtain  his  certificate, 
it  shall  only  have  the  effect  of  freeing  his  person 
from  arrest  and  imprisonment,  but  his  future 
effects  (tools,  household  goods,  and  wearing  ap- 
parel excepted)  shall  remain  liable  for  so  much 
of  his  debt  to  the  estate  of  which  he  was  assig- 
nee, as  shall  not  be  paid  by  dividends  under  his 
commission,  together  with  lawful  interest  for  the 
whole  debt 

(d)  How  available  in  Actions, 

A  certificate  granted  after  plea  pleaded,  but 
before  the  trial,  will  not  avail  at  law.  Langmead 
▼.  Beard,  9  East,  85,  n. — Kenyan. 

If  a  bankrupt  is  sued  upon  a  cause  of  action 


arising  before  his  bankruptcy,  and  obtains  his 
certificate  pending  the  suit,  he  must  plead  it  puis 
darrein  continuance:  and  if  he  does  not,  and 
judgment  is  obtained,  and  an  action  upon  that 
judgment  be  brought  against  him,  he  cannot 
plead  his  certificate  to  that  action.  Todd  v. 
Maxfield,  9  D.  &  R.  171 ;  6  B.  &  C.  105. 

If  one  of  two  defendants  plead  a  plea  of  bank- 
ruptcy puis  darrien  continuance,  the  plaintiff 
cannot,  at  nisi  prius,  confess  this  plea  to  be  true, 
and  go  on  with  the  case  as  to  the  other  defend- 
ant   Pascall  v.  Horsley,  3  C.  &  P.  372— -Tent 

A  bankrupt,  who  obtained  his  certificate  after 
issue  and  before  judgment,  having  after  judg- 
ment been  rendered  in  discharge  of  his  bail,  was 
held  entitled  to  be  liberated  on  a  summary  appli- 
cation, although  he  had  not  pleaded  his  certifi- 
cate puis  darrein  continuance.  Humphreys  v. 
Knight,  6  Bing.  569  ;  4  M.  &  P.  375. 

In  an  action  against  a  member  of  parliament 
on  bills  of  exchange,  two  persons  became  sure- 
ties in  a  bond  conditioned  for  the  payment  of  such 
sums  as  should  be  recovered,  with  costs.  The 
cause  proceeded,  and  notice  of  trial  having  been 
given,  the  defendant  filed  a  bill  in  equity  and  ob- 
tained an  injunction,  pending  which,  he  became 
bankrupt,  obtained  his  certificate,  and  allowed  a 
term  to  elapse  without  pleading  it : — Held,  that 
be  could  not  plead  it  as  of  the  preceding  term, 
I  except  on  the  condition  of  dismissing  his  bill  in 
equity,  and  paying  all  costs  at  law  and  in  equity, 
as  between  attorney  and  client  Dujf  v.  Camp- 
6eM,3B.&A.577. 

In  assumpsit  by  several  plaintiffs,  the  bank- 
ruptcy of  one,  and  an  assignment  of  his  effects, 
is  a  good  plea  in  bar.  Marlar  v.  Hartley,  4 
Dougl.  22,  n. 

Where  the  bankrupt  pleads  his  bankruptcy, 
and  relies  on  the  certificate,  which  the  plaintiff 
contends  is  void  under  the  stat  5  Geo.  2.  c.  30, 
the  plaintiff  can  only  impeach  the  certificate,  and 
not  the  commission.  But,  if  the  petitioning  cre- 
ditor signed  the  certificate,  and  the  debt  is  bad, 
it  may  be  impeached,  though  it  may  affect  the 
commission.  Bateson  v.  Hartsink,  4  Esp.  43— 
Kenyon. 

If  a  certificated  bankrupt  apply  before  judg- 
ment for  a  discharge,  the  court  will,  if  he  has 
occasioned  vexatious  delay,  order  him  to  pay  the 
costs  attendant  upon  such  delay.  Sadler  v. 
Cleaver,  7  Bing.  771. 

The  court  may  discharge  a  certificated  bank- 
rupt before  judgment.    la. 

Equity  will  not  restrain  by  injunction  further 
proceedings  at  law  upon  a  verdict  obtained 
through  the  defendant's  neglect  to  produce  his 
certificate  in  evidence.  IAnguard  v.  Hibbertson, 
1  Rose,  459. 

9.  Proof  of. 

A  certificate  obtained  after  6  Geo.  4,  c  16,  on 
a  commission  of  bankruptcy  issued  before  that 
statute,  is  proved  by  the  production  of  the  certi- 
ficate, duly  allowed  Taylor  v.  Welsford,  M.  & 
M.  503— TindaL 

Unless  the  certificate  of  conformity  be  filed, 
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the  court  of  Review  cannot  order  a  copy  of  it  to 
be  delivered.  Ex  parte  Shore,  1  peac.  &  Chit. 
531 ;  I  Mont  &  Bligh,  268. 

If  a  bankrupt  pleads  his  certificate  in  bar,  and 
the  plaintiff  relies  on  its  having  been  obtained  by 
fraud,  by  allowing  persons  to  prove  debts  who 
were  not  bona  fide  creditors,  such  persons  may 
be  witnesses  to  prove  the  fraud,  and  should  be 
called.  Edmonstone  v.  Webb,  3  Esp.  264— Ken- 
yon. 

After  notice  to  produce  the  former  certificate, 
it  is  enough  if  witnesses  state  that  they  were 
employed  by  him  to  solicit  that  certificate,  and 
that,  looking  at  the  entries  in  their  books,  they 
have  no  doubt  it  was  allowed  by  the  Lord  Chan- 
chellor.  Henry  v.  Leigh,  3  Camp.  499 ;  2  Rose, 
144 — Ellenborough. 

But  to  prove  the  allowance  of  a  bankrupt's 
certificate  by  the  Lord  Chancellor,  the  book  kept 
in  the  office  of  the  secretary  of  bankrupts,  in 
which  entries  are  made  of  the  allowance  of  certi- 
ficates, is  not  secondary  evidence.    Id. 

XXI.  Supersedeas  and  Annulling. 

1.  Jurisdiction  and  Practice. 

By  1  &  2  Will.  4,  c.  56,  s.  19,  the  Chancellor 
may,  upon  the  reversal  of  any  adjudication,  or 
for  such  other  cause  as  he  may  think  fit,  order 
any  fiat  to  be  rescinded  or  annulled ;  and  such 
order  shall  have  all  the  force  and  effect  of  a  writ 
of  supersedeas  of  a  commission. 

By  6  Geo.  4,  c.  16,  *.  16,  joint  commissions 
may  be  superseded  as  to  one  or  more  persons, 
without  affecting  their  validity  as  against  the 
others. 

The  great  seal  was  in  no  instance  compelled 
to  supersede  a  commission,  except  by  the  impe- 
rative language  of  the  statute  5  Geo.  2,  a  30,  s. 
24,  (where  a  petitioning  creditor  received  from 
the  bankrupt  greater  security  or  satisfaction  for 
his  debt  than  the  rest  of  the  creditors ;)  but  it 
was  in  the  habit  of  exercising  a  discretionary 
power  of  supersedeas,  to  prevent  an  abuse  of  a 
commission  as  a  process  in  the  nature  of  an  ex- 
ecution, and  from  analogy  to  the  practice  of 
other  courts  in  this  respect.  Ex  parte  Free- 
man, 1  Rose,  380 ;  1  Ves.  6t  R  34 ;  &  P.  Ex 
parte  Hodgkinson,  19  Ves.  jun.  291 ;  2  Rose,  172. 

The  court  of  Review  will  not  supersede  a  com- 
mission 30  years  old,  unless  all  the  creditors 
consent    Ex  parte  Lupton,  2  Deac.  &  Chit  136. 

A  writ  of  supersedeas  is  considered  as  sealed 
from  the  time  of  its  delivery  to  the  messenger. 
Ex  parte  Freeman,  1  Rose,  280 ;  1  Ves.  &  R  34. 

The  court  may  supersede,  notwithstanding  a 
verdict  in  favour  of  the  commission ;  and,  if  a 
new  trial  is  directed,  may  restrain  proceedings 
for  double  costs.    Ex  parte  Eager,  1  Mont  85. 

A  petition  to  supersede  a  commission,  before 
any  meeting,  upon  affidavits  of  the  solvency  of 
the  bankrupt,  that  he  never  committed  an  act  of 
bankruptcy,  and  did  not  owe  the  petitioning  cre- 
ditor 100/.,  was  refused,  nor  would  the  Lord 
Chancellor  direct  an  issue.  JEx  parte  Stokes,  7 
Ves.  jan.  405. 


The  Lord  Chancellor  refused  to  stay  proceed* 
ings  under  a  commission  not  opened,  upon  the 
allegation  that  there  was  no  petitioning  creditor's) 
debt,  as  the  commission  issues  of  right  under  the 
act  of  parliament  Ex  parte  Lanckester,  17  Ves. 
jun.  512. 

A  petition  lies  to  restrain  a  bankrupt  from 
proceeding  at  law  to  supersedeas  and  the  com- 
mission.   Ex  parte  Hill,  1  Mont  9. 

A  variance  between  the  superedeas  and  com- 
mission in  the  names  and  descriptions  of  the 
bankrupt  or  petitioning  creditor,  is  fatal.  Mat- 
thews  v.  Dickinson,  1  Moore,  104 ;  7  Taunt  399. 

It  was  discretionary  in  the  Lord  ChanceHor 
to  supersede  a  commission,  although  it  might  be 
unimpeachable  on  strictly  legal  grounds.  Ex 
parte  Dufrene,  1  Rose,  333;  1  Ves.  &  B.  54. 

If  a  creditor  petition  to  supersede,  or  that  the 
assignees  be  removed,  and  the  supersedeas]  is 
refused,  but  the  assignees  are  removed  upon  the 
petitioner's  counsel  undertaking  that  the  peti- 
tioner should  prove,  the  creditor  cannot  appeal 
as  to  the  supersedeas.  Ex  parte  Green,  1  Mont. 
&  Bligh,  90. 

2.  Defective  Proceedings. 

Although  the  requisites  to  sustain  the 
mission  appear  on  the  proceedings  to  be 
blished,  yet,  if  the  court  be  satisfied,  on  affidavit, 
of  their  insufficiency,  it  will  supersede  the  com- 
mission without  an  issue.  Ex  parte  Qaltimart, 
2  Rose,  234;  lMadd.67. 

Where  the  act  of  bankruptcy,  on  the  proceed- 
ings, was  a  conveyance  of  the  bankrupt's  estate 
and  effects,  which,  upon  the  evidence,  appeared 
not  to  be  drawn  according  to  the  intention  of  the 
bankrupt,  the  commission  was  superseded.  Ex 
parte  Norris,  1  Glyn  &  J.  233. 

A  commission  will  not  be  superseded  for  want 
of  an  act  of  bankruptcy  previous  to  striking  the 
docket,  the  affidavit  of  belief  that  the  party  is  a 
bankrupt  at  that  time  not  being  required  by  the 
statute,  though  according  to  the  practice.  Wy- 
down's  case,  14  Ves.  jun.  80. 

There  not  being  a  sufficient  act  of  bankruptcy 
appearing  on  the  proceedings,  the  Lord  Chan- 
cellor ordered  a  further  affidavit  to  be  laid  befits 
him,  and,  it  not  being  satisfactory,  he  so] 
the  commission  with  costs,  having 
suspended  the  insertion  of  the  advertisement 
the  Gazette.    Ex  parte  Foster,  1  Rose,  49. 

On  the  petition  of  the  bankrupt,  a 
was  superseded,  because  the  act  on  which  the 
judication  was  made  was  invalid,  and  there 
not  an  affidavit  of  any  other  act;  it  would  have 
been  otherwise  if  there  bad  been  such  an  affida- 
vit   Ex  parte  Burgess,  Buck,  233. 

A  commission,  under  which  the  bankrupt  has 
obtained  his  certificate,  is  not  to  be  superseded 
on  an  objection  to  the  trading;  or  that  debtors  Is 
the  estate  upon  that  ground  refuse  to  pay  the 
assignees.    Ex  parte  Crowder,  2  Rose,  334. 

Quere,  if  the  application  for  that 
were  made  bv  all  the  creditors  under  the 
mission?    la. 
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3.  Delay  in  Prosecution, 

London  commissions  were  to  be  prosecuted 
within  14  days,  and  country  commissions  within 
28  days,  otherwise  they  were  supersedeable. 
Order,  Lough.  26  June,  1793, 2  Ves.  jun.  190. 

Where  there  it  a  bona  fide  intention  to  prose- 
cute a  commission,  the  general  order  may  be  dis- 
pensed with,  upon  accident,  sickness  of  commis- 
sioners or  witnesses,  or  adjudication  too  late  for 
the  Gazette;  but  strict  proof  required  of  a  bona 
fide  intention  to  prosecute.  Ex  parte  Freeman, 
1  Rose,  380;  1  Ves.  &  B.  34. 

A  commission  issued  23d  of  May,  1826,  and 
not  opened  until  the  19th  of  March,  1827,  was 
superseded  on  the  ground  of  improper  delay.  Ex 
parte  Beet,  1  Mont  &  Mac.  63. 

Where  an  adjudication  was  made  on  Saturday, 
too  late  for  the  Gazette,  and  on  Monday,  another 
solicitor  obtained  a  supersedeas  under  the  gene- 
ral order  of  26th  June,  1793,  and  both  the  bank- 
ruptcy and  the  supersedeas  appeared  in  the  Ga- 
aette  on  Tuesday,  the  supersedeas  was  quashed, 
and  a  procedendo  was  issued.  Ex  parte  Ellis, 
7  Ves.  jon.  135. 

Where,  in  a  country  commission  the  bankrupt- 
cy was  found  on  the  twenty-eighth  day,  but  no 
notice  given  of  it  at  the  bankruptcy  office  till  two 
days  afterwards,  the  commission  was  held  to  be 
supersedeable  within  the  order,  although,  by  the 
course  of  post  from,  place  to  place,  where  the  com- 
mission was  opened,  an  earlier  communication 
was  impossible ;  the  practice  being  uniform,  from 
the  first  existence  of  the  order,  to  supersede  on 
the  thirtieth  day,  upon  an  application  made  on  the 
twenty-ninth  unless  notice  had  been  previously 
^iven  on  the  twenty-ninth  of  the  adjudication. 
Ex  parte  Henderson,  2  Rose,  190 ;  Coop.  C.C.  227. 

A  commission  was  superseded  on  the  ground 
of  delay  in  opening  it,  but  the  bond  not  assigned, 
because  that  is  conclusive  at  law,  and  there  may 
be  a  better  remedy  by  action  on  the  case.  Ex 
parte  Fletcher,  I  Rose,  434. 

Where  a  commission  is  not  prosecuted  so  far 
as  to  give  an  interest  in  it  to  others,  the  petition- 
ing creditor  may  obtain  a  supersedeas  as  of 
course,  unless  the  bankrupt  oppose.  Ex  parte 
Praam,  1  Glyn.  &  J.  92. 

If  a  person,  knowing  that  a  commission  super- 
sedeable under  the  order  is  to  be  proceeded  in, 
takes  out  another,  he  will  be  liable  for  the  costs. 
Ex  parte  Sanden,  1  Rose,  85. 

A  commission  was  superseded  after  a  delay  of 
nine  months,  though  the  delay  was  occasioned 
by  the  acts  of  the  bankrupt,  and  was,  with  the 
concurrence  of  the  creditors.  Ex  parte  Luke,  1 
GJyn.eLj.361. 

Although  a  commission,  supersedeable  for  non- 
prosecution,  has  been  actually  superseded,  yet  a 
second  commission  is  not,  as  a  matter  of  abso- 
lute right,  to  be  granted  to  another  solicitor ;  but, 
under  circumstances,  the  first  commission  may 
revive.  Ex  parte  Freeman,  1  Rose,  380;  1  Ves. 
&B.34. 

A  commission,  supersedeable  for  want  of  pro- 
secution under  the  order,  cannot  be  superseded 


by  the  bankrupt  without  a  petition.    Ex  parts 
Gale,  1  Glyn  &  J.  43. 

A  commission  was  superseded  for  fraud,  no- 
thing having  been  done  under  it,  and  the  peti- 
tioning creditor  not  to  be  found.  Ex  parte 
Hartop,  9  Ves.  jun.  109. 

4  Petitioning  Creditor  taking  Money,  Sfc. 

Though  a  commission  may  be  rendered  void, 
by  reason  of  the  petitioning  creditor  taking 
money  or  goods  from  the  bankrupt,  it  cannot  be 
considered  as  void  in  an  action  at  law,  but  can 
only  be  superseded  by  the  Chancellor  under  the 
statute.  GarraU  v.  Biddulph,  4  £sp.  104— Le 
Blanc. 

A  commission  relinquished  by  the  petitioning 
creditor,  upon  obtaining  security, was  superseded, 
and  his  proof  under  another  commission  ex- 
punged ;  and  being  an  assignee,  a  new  choice 
was  directed.  Ex  parte  Paxton,  15  Ves.  jun.  461. 

A  bankrupt  Who  had  brought  an  action  to  try 
the  validity  of  his  commission,  and  obtained  a 
verdict,  and,  pending  a  rule  to  set  it  aside,  secret- 
ly confessed  judgment  to  one  of  his  assignees, 
who  was  the  petitioning  creditor  for  a  sum  of 
money,  in  discharge  of  his  debt  and  the  costs  of 
the  action,  in  consideration  of  the  petitioning  cre- 
ditor's consenting  not  to  oppose  the  bankrupt's 
petition  for  a  supersedeas :  the  court  of  C.  P.  set 
aside  the  judgment  on  the  bankrupt's  application, 
on  5  Geo.  2,  c  30,  s.  24.  Thomas  v.  Rhodes,  3 
Taunt  478;  2  Rose,  104. 

But  it  was  considered  that  the  bankrupt  him- 
self could  not  supersede  his  commission  by  im- 
peaching the  petitioning  creditor's  debt,  on  the 
ground  of  a  security  taken  privately ;  the  remedy, 
under  the  stat  5  Geo.  2,  c  30,  a.  22,  being  given 
to  some  other  creditor.  Ex  parte  Paxton,  15  Ves. 
jun.  463. 

A  creditor  is  not  of  right  entitled  to  a  super- 
sedeas for  want  of  a  good  petitioning  creditor's 
debt  Cross,  diss.  Ex  parte  Clarke,  1  Mont 
6l  Bligh.  379. 

Where  the  petioning  creditor  may  compound. 
Ex  parte  Smith,  2  Glyn.  &  J.  291. 

The  commission  of  a  petitioning  creditor,  who, 
with  tbe  knowledge  of  two  or  three  of  the  credi- 
tors received  his  debt  from  the  bankrupt,  was 
superseded  under  the  stat  5  Geo.  2,  c.  30,  s.  24, 
on  the  petition  of  a  creditor  privy  to  the  transac- 
tion.   Ex  parte  Brine,  Buck.  19. 

Quaere,  whether  that  creditor  will  be  permitted 
to  sue  out  a  new  commission.  Id. 

In  an  action  against  a  petitioning  creditor  un- 
der a  former  commission,  who  illegally  com- 
pounded with  the  bankrupt,  the  supersedeas  of 
the  former  commission  is  conclusive  evidence  of 
the  bankruptcy.  LedbtU.tr  v.  Salt,  4  Bing.  623; 
1  M.  &,  P.  597. 

A  commission  is  an  execution  for  all  creditors ; 
the  petitioning  creditor,  therefore,  cannot  receive 
his  debt  and  have  the  commission  superseded 
while  the  others  axe  unsatisfied.  Ex  parte  Stokes, 
7  Ves.  jun.  408.  . 

The  Chancellor  had  not  jurisdiction  to  enforce 
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payment,  from  the  petitioning  creditors,  of  a  for- 
feiture for  compounding  with  the  bankrupt  Ex 
parte  Marshall^  2  Giyn  &  J.  265.  Sed  qurare, 
see  Ex  parte  Dimmock,  2  Glyn  &,  J.  261. 


5.  Acceptance  of  Composition. 

By  6  Geo,  4,  c.  16,  s.  133,  where  at  a  meeting 
(of  which  21  days'  notice  shall  have  been  given 
in  the  Gazette,)  after  the  last  examination,  the 
bankrupt,  or  his  friends,  shall  make  an  offer  of 
composition,  or  security  for  composition,  which 
nine-tenths  in  number  and  value  of  the  creditors 
present  shall  agree  to  accept,  another  meeting 
for  the  purpose  of  deciding  on  such  offer  shall 
be  appointed  with  similar  notice :  and  if,  at  such 
second  meeting, nine- tenths  in  number  and  value 
of  the  creditors  present  shall  agree  to  accept  the 
offer,  and  testify  their  acceptance  in  writing,  the 
commission  may  be  superseded. 

By  e.  134,  creditors  below  202.  are  not  to  be 
reckoned  in  number,  but  the  debts  are  to  be  com* 
puted  in  value,  and  creditors  to  the  amount  of 
501.,  residing  out  of  England,  may  vote  by  letter 
of  attorney;  and  if  any  creditor  agree  to  accept 
any  gratuity  or  higher  composition  for  assenting 
to  such  offer,  he  shall  forfeit  his  debt,  together 
with  such  gratuity  or  composition;  and  the  bank- 
rupt (if  required)  is  to  make  oath  that  there  has 
been  no  such  transaction  between  him  or  any 
person  with  his  privity,  and  any  of  his  creditors, 
and  that  he  has  not  used  any  undue  means  or  in- 
fluence with  any  of  them  to  obtain  their  assent. 

This  enactment  does  not  interfere  with  the 
rights  or  securities  of  persons  not  parties  to  the 
agreement  Per  Lord  Tenterden.  Tuck  v. 
Tooke,  9  B.  &  C.  437;  4  M.  &  R.  393. 

Where  a  commission  issues,  under  which 
nine*tenths  of  the  creditors  assembled  at  two 
meetings,  called  in,  pursuance  of  the  statute, 
agree  to  accept  a  composition,  whereupon  the 
commission  is  superseded,  a  creditor,  not  present 
at  the  meetings,  and  not  acceding  to  the  compo- 
sition, or  proving  his  debt  under  the  commission, 
is  not  barred  of  his  action.    Id, 

On  a  supersedeas  by  consent,  a  creditor  cannot 
privately  stipulate  for  better  terms  than  the 
other  creditors.    Ex  parte  Ridley,  1  Mont  131. 

A  creditor  who,  upon  receiving  his  debt,  had 
superseded  a  commission,  was  ordered  to  refund. 
Ex  parte  Thompson,  1  Yes.  jun.  157. 

Where  a  bankrupt's  creditors  have  agreed  to 
accept  a  composition  upon  the  amount  of  their 
debts,  and  consented  to  the  commission  being 
superseded,  the  court  will  grant  an  order  for  a 
supersedeas.  Ex  parte  Osborne,  1  Deac.  &  Chit 
37. 


6.  Consent. 

A  commission  may  be  superseded  at  any  time 
after  the  first  meeting,  upon  consent  of  all  the 
creditors  who  have  proved.  Ex  parte  Duckworth, 
16  Yes.  jun.  416. 

Bat  not  before  the  first  meeting,  even  with 


the  consent  of  the  petitioning  creditor.  Ex  parte 
Law,  4  Madd.  273. 

A  commission  is  not  to  be  superseded  without 
the  consent  of  all  the  creditors  who  have  proved, 
certified  by  the  commissioners,  and  an  affidavit  of 
the  bankrupt's  confirmation  of  all  purchases  un- 
der the  commission :  the  consent  of  creditors  who 
had  received  20*.  in  the  pound  is  not  dispensed 
with.    Ex  parte  Milner,  19  Yes.  jun.  204 

Upon  supersedeas  by  consent,  a  purchaser  in 
entitled  to  be  indemnified  against  judgments  out- 
standing before  the  bankruptcy.  £x  parU  L**- 
tour,  1  Mont  &  Bligh,  89. 

The  consent  of  official  assignees  to  a  superse- 
deas upon  consent  of  creditors  is  not  necessary. 
Ex  parte  Barker,  1  Mont  &  Bligh,  412. 

A  supersedeas  is  granted  on  a  certificate  by  a 
surviving  commissioner  of  the  names  of  the 
creditors  who  had  proved.  Ex  parte  Wallis*  3 
Glyn  &  J.  25. 

Where  all  the  creditors  consented  to  a  super- 
sedeas except  A.,  who  was  abroad,  and  B.  held  a 
power  of  attorney  from  A~,  authorizing  him  to 
consent  :-^Held,  that  B.  was  entitled  to  consent ; 
and  an  attested  copy  of  the  power  was  ordered  to 
be  filed  with  the  proceedings.  Ex  parte  HawnL 
ton,  2  Deac.  &  Chit  139. 

The  court  of  Review  refused  to  supersede  a 
commission  upon  consent,  as  one  of  the  bank- 
rupts bad  not  surrendered,  but  superseded  as  to 
the  bankrupt  who  had  surrendered.  Ana*.  1 
Mont  &  Bligh,  416. 

Though  20s.  in  the  pound  have  been  paid  un- 
der a  commission,  and  the  certificate  obtained, 
the  commission  cannot  be  superseded  without 
the  consent  of  the  creditors,  upon  the  circum- 
stance that  some  are  abroad  and  not  to  be  found. 
Ex  parte  Jackson,  8  Yes.  jun.  533. 

A  commission  was  superseded  where  all  the 
creditors  had  been  paid  and  consented,  except 
two,  who  could  not  be  found,  but  their  securities 
were  delivered  up  with  receipts  upon  them,  and 
their  signatures  proved.  Ex  parte  King,  2  Yes. 
jun.  40. 

It  is  ground  for  superseding  a  commission, 
that  a  part  of  the  bankrupt's  property  will  satisfy 
all  the  debts ;  taking  care  to  secure  that  object 
immediately  and  effectually.  Ex  parte  Brmtm\ 
1  Ves.  &  R  211;  2  Rose,  1. 

7.  Proceedings, 

(a)  Within  what  Time. 

By  6  Geo.  4,  c.  16,  s.  87,  no  title  to  any  real 
or  personal  estate,  sold  under  any  commissioner 
order,  shall  be  impeached  by  the  bankrupt,  or  any 
person  claiming  under  him,  in  respect  of  any  de- 
fect, unless  he  shall  have  commenced  proceed- 
ings to  supersede,  and  duly  prosecute  the  same 
within  twelve  calendar  months  from  the  tssuimj • 

A  commission  cannot  be  superseded  before  it 
is  sealed ;  but  the  petitioning  creditor  delaying  to 
seal  it,  and  taking  that  objection,  the  time  tst 
sealing  it  was  limited  to  three  days.  Ex  parte 
Williams,  2  Ves.  &  B.  255;  2  Rose,  142. 

A  commission  was  superseded  upon  a 
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presented  on  the  thirteenth  day  from  the  date  of 
the  commission,  on  the  ground  of  fraudulent  col- 
lusion between  the  bankrupt  and  the  petitioning 
creditor.    In  re  Levy,  1  Mont  &  Mac.  11. 

The  statute  1  &,  2  Will.  4,  c.  56,  does  not  pre. 
▼ent  a  bankrupt  from  applying  to  supersede, 
though  two  months  have  elapsed  from  the  date  of 
the  fiat.    Ex  parte  Palmer,  1  Mont  497. 

To  supersede  a  commission,  after  certificate 
allowed,  unless  the  invalidity  appear  upon  the 
proceedings,  a  case  of  fraud  must  be  made  out 
Ex  parte  Levi,  Buck,  75. 

A  commission  may  be  superseded  after  the 
certificate  obtained,  as  where  fraudulently  taken 
Out  at  the  instance  of  the  bankrupt;  but  where 
the  application,  which  might  have  been,  made 
earlier,  was  delayed  five  years,  and  was  founded 
upon  objections  to  the  trading  and  the  petition- 
ing creditor's  debt,  which  most  have  been  tried 
at  law,  the  petition  was  dismissed.  Ex  parte 
-Hsule,14Ves.jun.  602. 

A  petition  to  supersede  a  commission  before 
the  adjudication  of  the  bankruptcy,  is  premature. 
E*  parte  Hague,  1  Rose,  150. 


(6)  Petition. 

A  petition  to  supersede  must  contain  an  alle- 
gation that  the  petitioner  is  a  creditor.  Ex  parte 
Oxley,  1  Glyn  &,  J.  12. 

On  a  petition  by  creditors  to  supersede,  if  they 
axe  styled  w  creditors"  in  the  title  of  the  petition, 
there  need  be  no  express  allegation  to  that  effect. 
Ex  parte  Springett,  1  Deac.  &  Chit  381. 

In  petitions  to  annul  a  fiat,  it  is  not  necessary 
also  to  pray  for  a  supersedeas.  Anon.  1  Deac  & 
Chit  498. 

A  single  creditor  who  petitions  to  supersede  a 
commission,  on  the  ground  of  fraud  and  collu- 
sion, must  also  pray  that  a  new  fiat  may  issue ; 
or  without  petitioning  to  supersede,  he  may  pray 
for  the  removal  of  the  assignees,  and  for  others 
to  be  chosen  in  their  room.  If  his  petition  is 
merely  to  supersede,  it  will  be  dismissed  with 
costs,    Ex  parte  Shum,  1  Deac.  &  Chit  260. 


(c)  Practice, 

A  petition  to  supersede,  accompanied  with  all 
the  requisite  certificates  and  signatures  of  the 
creditors  and  the  commissioner,  need  not  be 
served  on  the  assignees.  In  re  Eastcourt,  1  Deac 

&.  chit  45a 

If  a  person  presenting  a  petition  to  supersede 
a  commission,  himself  becomes  a  bankrupt  be- 
fore the  petition  is  heard,  his  assignees  must  pre- 
sent a  supplemental  petition  to  have  the  benefit 
of  that  already  presented,  or  it  will  be  dismissed. 
Ex  parte  Birdwood,  Buck,  99. 

A  commission  having  been  superseded,  with 
coats  to  be  paid  by  the  petitioning  creditors,  one 
of  them,  being  a  woman,  after  the  costs  were 
taxed,  married,  her  husband  was  ordered  to  pay 
the  taxed  costs  within  a  fortnight  Ex  parte 
Bogle,  Buck,  548. 

Upon  an  application  by  a  petitioning  creditor, 
VOL.  I.  3  F 


for  liberty  to  proceed  with  a  commission  which 
had  been  kept  unexecuted  pending  an  arrange- 
ment  for  a  composition,  or  to  supercede  it  and 
take  out  another,  the  Lord  Chancellor  super- 
seded it  without  prejudice  to  the  bankrupt's  ac- 
tion, and  refused  to  order  that  the  same  petition- 
ing creditor  should  take  out  another.  Ex  parte 
Smith,  1  Rose,  332. 

Petitions  to  supersede  commissions  must  be 
served  on  the  bankrupt  Ess  parte  Barber,  Buck, 
493. 

A  petition  to  supersede  a  second  commission 
must  be  served  on  the  assignees  under  the  first 
Ex  parte  Irvine,  1  Madd.  74 ;  2  Rose,  451. 

The  pendency  of  an  indictment  is  not  a  ground 
for  deferring  the  hearing  of  a  petition  to  super* 
sede  a  commission  of  bankruptcy,  if  the  parties 
indicted  do  not  object  to  proceed.  Ex  parte 
Bromley,  1  Mont  &  Mac  92. 

On  a  petition  presented  to  the  Lord  Chancellor 
before  the  11th  of  January,  1832,  to  supersede, 
an  action  at  law  was  directed  to  try  the  validity 
of  the  commission ;  and  verdict  given  in  favour 
of  the  petitioner.  A  new  petition  was  there- 
upon presented  to  the  court  of  Review,  and  grant* 
ed : — Held,  that  the  petitioner  was  entitled  to  the 
costs  of  both  petitions,  and  that  the  court  of  Re- 
view had  no  jurisdiction  on  the  question  whether 
the  petitioning  creditor  could  6et  off  the  debt 
really  due  to  him  against  those  costs.  Ex  parte 
Thomas,  1  Deac.  &  Chit.  443 ;  Ex  parte  Billiald, 
Buck,  220 ;  Ex  parte  Edwards,  Buck,  232 ;  Ex 
parte  Marks,  1  Glyn  &  J.  70. 

An  affidavit  of  the  petitioning  creditor  maybe 
read  in  opposition  to  a  petition  to  supersede.  Ex 
parte  Lowley,  1  Deac.  &  Chit  460. 

Where  a  petition  to  supersede  was  presented 
to  the  Lord  Chancellor  before  the  11th  of  Janu- 
ary, 1832,  in  order  to  save  the  expense  of  a  new 
petition,  service  of  a  motion  on  the  assignees  that 
the  prayer  of  the  petition  may  be  granted  by  the 
court  of  Review,  is  sufficient.  Ex  parte  Embden, 
I  Deac.  &  Chit.  461. 

A  bankrupt  was  permitted  to  petition  against 
the  commission  in  forma  pauperis.  Ex  parte 
Northam,  2  Ves.  &  fi.  124 ;  2  Rose,  140. 

The  court  of  Review  has  power  to  examine 
the  bankrupt  viva  voce,  on  his  petition  to  super- 
sede the  commission.  Ex  parte  Palmer,  1  Deac 
&  Chit  375. 

On  a  petition  to  supersede,  notice  to  produce 
the  proceedings  having  been  given  to  the  assign- 
ees, the  absence  of  such  proceedings  is  not  ground 
for  ordering  a  supersedeas  eo  instanti :  the  peti- 
tion must  stand  over  at  the  costs  of  the  assignees. 
Ex  parte  Clarke,  1  Deac.  &  Chit  548. 

On  a  petition  by  assignees  to  supersede  a  com- 
mission, the  bankrupt's  affidavit  is  admissible  to 
show  that  the  commission  was  fraudulently  con. 
certed.    Ex  parte  Bellwood,  2  Deac.  &  Chit  37. 

Costs  will  not  be  given  against  a  bankrupt 
upon  petition  to  annul  the  fiat  Ex  parte  Heath, 
1  Mont  ccBligh,  116. 

Where  a  petition  to  supersede  was  filed  on  the 
ground  of  there  being  no  petitioning  creditor's 
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debt,  the  deposition  of  the  debt  referring  to  an 
account,  which  purported  to  be  annexed,  but 
which  was  not  to  be  found  among  the  proceed- 
ings, the  respondents  were  ordered  to  pay  the 
costs  of  the  day,  the  court  having  for  this  cause 
adjourned  the  hearing  of  the  petition.  Ex  parte 
Clark^S  Deac  &  Chit.  86. 


8.  Effect* 

By  6  Geo.  4,  c.  16,  s.  94,  persons  from  whom 
the  assignees  shall  have  received  any  real  or  per- 
sonal estate,  either  by  judgment  or  decree,  are  dis- 
charged in  case  the  commission  be  afterwards  su- 
perseded ;  so  are  persons  who,  without  action  or 
suit,  shall  bona  fide  deliver  up  possession  of  any 
real  or  personal  estate  to  the  assignees,  or  pay  any 
debt  claimed  by  them,  if  notice  to  try  the  validity 
had  not  been  given  and  proceeded  with. 

Where  a  commission  is  superseded,  every 
thing  done  under  it  falls  with  it ;  therefore,  a 
joint  and  separate  creditor,  who  sued  out  a  sepa- 
rate commission,  and  proved  under  it,  is,  upon 
the  supersedeas,  restored  to  his  right  of  election 
to  prove  against  the  joint  estate.  Such  a  creditor 
has  a  right  to  elect  out  of  which  estate  he  will  be 

Sid  the  costs  of  the  supersedeas.     Ex  parte 
rotsn,  1  Rose,  433. 

The  supersedeas  divests  the  estates  conveyed 
to  the  assignees  by  the  bargain  and  sale  of  the 
commissioners.    Ex  parte  Bowler,  Buck,  262. 

Where  a  commission  is  superseded,  and  an- 
other issued,  though  the  same  assignees  are 
chosen,  they  have  no  title  whatever  under  the 
first  commission.  Bartlett  v  Tuchin,  1  Marsh. 
583;  6  Taunt. 259;  2  Rose, 435. 

The  assignees  of  a  bankrupt  are  not  bound  by 
a  sale  under  a  former  superseded  commission; 
but  may  recover  back  the  property,  although  the 
purchase  were  strictly  bona  fide.  Gould  v.  Shoyer, 
4M.&P.635;  6  Bing.  73a 

The  Lord  Chancellor's  jurisdiction,  as  to  acts 
done  in  the  bankruptcy,  was  not  determined  by 
the  superseding  of  the  commission.  Ex  parte 
Fector,  Buck,  428. 

So,  after  the  commission  is  superseded,  a  pe- 
tition will  lie  on  behalf  of  a  purchaser  of  the 
estates,  put  up  to  Bale  by  the  assignees,  for  the 
repayment  of  the  deposit    Id. 

In  an  action  against  a  petitioning  creditor  un- 
der a  former  commission,  who  illegally  com- 
pounded with  the  bankrupt,  the  supersedeas  of 
the  former  commission  is  conclusive  evidence  of 
the  bankruptcy.  Ledbetter  v.  Salt,  4  Bing.  623 ; 
1M.&P.  597. 

A  commission  supersedeable  is  not  actually 
superseded  till  the  writ  of  supersedeas  issues  Ex 
parte  Layton,  6  Ves.  jun.  434. 

Therefore,  having  been  opened,  and  the  bank- 
ruptcy adjudged  after  the  order  made  for  the  su- 
persedeas, but  before  the  writ  sealed,  notice  of 
the  application  having  been,  according  to  the 
practice  in  the  office,  sent  to  the  solicitor,  the 
commission  was  supported.  Ex  parte  Leicester, 
6  Ves.  jun.  489. 


A  commission  superseded,  to  defeat  a  pros** 
cation  for  omitting  to  surrender  under  aream* 
stances  of  erroneous  advice,  is  no  fraud.  ExperU 
Lavender,  18  Ves.  jun.  19 ;  1  Rose,  55. 

9.  Procedendo. 

The  Lord  Chancellor  might  have  directed  the 
Vice-Chancellor  to  hear  a  petition  for  a  writ  of 
procedendo  to  issue,  where  a  commission  bad 
been  superseded  on  the  Vice-Chancellor's  order, 
confirmed  by  the  Lord  Chancellor.  Ex  prti 
Hurdt  Buck,  45. 

The  Vice-Chancellor  might  certify  the  proprie- 
ty of  awarding  the  writ  of  procedendo  in  cassi 
where  a  commission  had  been  superseded  upon 
his  certificate.    Ex  parte  Crump,  Buck,  3. 

A  writ  of  supersedeas  and  a  new  commiwai 
being  obtained,  without  disclosing  that  an  atten- 
dance had  been  ordered  upon  a  petition  to  compel 
the  attendance  of  witnesses  under  the  first  com* 
mission,  the  writ  was  quashed,  and  the  second 
commission  superseded.  Ex  parte  Freeman,  1 
Ves.oz.B.34;  1  Rose,  380. 

XXII.  Issue  to  try  Validity. 
Byl<fc2  TVitf.4,c.56,s.4,toecourtofRenew 
may  direct  any  issue  of  fact  arising  therein  to  be 
tried  by  a' jury  before  one  of  the  judges,  or  befcre 
a  judge  of  assize. 

By  s.  30,  if  both  parties,  before  the  commisBWO- 
er  or  subdivision  court,  consent  to  have  then* 
lidity  of  any  debt  in  dispute  tried  by  a  jnrj,ift 
issue  may  be  prepared  under  the  direction  of  the 
commissioner  or  subdivision  court,  and  sent  fa 
trial  before  one  of  the  judges. 

By  a.  33,  new  trials  of  such  issues  maj  be 
moved  for  in,  and  granted  by,  the  court  of  Review. 

It  is  the  practice  of  the  court  to  take  the  ass* 
tance  of  a  jury,  when  there  is  so  much  doobttW 
such  assistance  is  felt  to  be  necessary  to  the  rifbt 
determination  of  the  case.  But  it  is  not  the 
practice  for  the  court  to  put  the  parties  to  the 
expense  of  a  trial  by  jury,  without  first  betray 
all  the  evidence  read,  and  the  case  folly  srgw 
unless  the  counsel  on  both  sides  agree  in  staUJf 
that  such  must  necessarily  be  the  result,  if  u* 
matter  were  gone  into.  Upon  this  principled 
Lord  Chancellor  heard  a  petition,  upon  an  appeal 
from  the  Vice-Chancellor's  order,  dUrectinf  » 
action  to  be  brought  Ex  parte  HeygaU,  Buck, 
442. 

Although  the  affidavits  in  support  of  s  peti- 
tion, and  those  in  opposition  to  it,  are  ^4**** 
yet  the  court  ought  to  hear  them  read,  ind  tw 
arguments  of  counsel,  before  it  sends  the  pert** 
to  try  the  question  at  law.  Where  the  trad"? 
upon  the  proceedings  was  only  proved  by  t  enf* 
witness,  who,  in  an  affidavit  filed  upon  a  peuOoB 
to  supersede  the  commission,  contradicted  n» 
which  he  had  formerly  deposed  to  before  t» 
commissioners,  the  court  superseded  the  cosv 
mission.    Ex  parte  Trustrum,  Buck,  550. 

Where  a  bankrupt  applies  to  be  discharge]  <* 
of  custody,  on  the  ground  that  he  has  obtaw* 
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his  certificate ;  if  the  plaintiff  in  the  action  dis- 
putes the  trading,  the  court  will  direct  an  issue 
to  try  that  feet  Yeo  v.  Allen,  3  Dougl.  214;  1 
Tidd's  Prac  211. 

The  party  who  has  to  sustain  the  affirmative, 
is  to  be  plaintiff  in  an  issue,  and  as  such  has  the 
choice  of  the  court  in  which  it  is  to  bo  tried.  Ex 
parte  Malkin,  2  Rose,  27. 

For  the  form  of  an  issue  as  to  concert,  and  the 
practice  as  to  the  direction  that  parties  should  be 
examined  on  the  trial  of  the  issue,  see  Ex  parte 
Carter  and  Curry,  1  Glyn  &  J.  326. 

In  directing  an  issue,  the  court  will  not  order 
the  examination  of  persons  at  the  trial,  who  by 
the  rules  of  the  court  at  law  could  not  be  exa- 
mined without  such  order,  except  sometimes  in 
cases  where  the  facts  in  dispute  rest  only  on  the 
knowledge  of  the  plaintiff  and  defendant  Ex 
parte  Diste,  Buck,  234 

Upon  an  application  for  an  order  to  examine 
the  parties  to  a  petition,  as  witnesses  on  the  trial 
of  an  issue  to  try  the  validity  of  the  commission, 
the  Lord  Chancellor  declined  to  make  such  order. 
J*  re  Christie,  1  Deac  &  Chit  290. 

1$  upon  a  petition  to  supersede  for  fraud  in 
concocting  a  trading  and  petitioning  creditors 
debt,  and  praying  costs  against  several  persons, 
an  issue  is  directed,  such  directions  ought  to  be 


may  perform  and  execute,  the  powers  and  autho- 
rities vested  in  commissioners  of  bankruptcy,  as 
if  they  had  been  specially  appointed. 

By  s.  14,  country  fiats  are  to  be  directed  to  cer- 
tain persons,  who  must  be  practising  barristers, 
solicitors,  or  attornies,  returned  by  the  judges  of 
assize. 

By  ss.  8  &  15,  the  oaths  to  be  taken  are  pointed 
out,  in  lieu  of  those  required  by  6  Geo,  4.  c.  16, 
«.21. 

The  solicitor  for  a  judgment  creditor  should 
not  act  as  commissioner.  Ex  parte  Shum,  1  Mont 
454 

A  creditor  ought  not  to  act  as  a  commissioner 
Ex  parte  Prosser,  2  Rose,  370. 

A  creditor  of  the  bankrupt  was  without  his 
privitv  named  a  commissioner  under  the  commis- 
sion, but  declined  acting  as  such,  and  afterwards 
was  chosen  as  assignee.  On  the  petition  of  a 
creditor,  he  was  restrained  from  acting  as  a  com- 
missioner. Ex  parte  CrundweU,  2  Madd.292. 

A  commission  was  superseded  upon  an  ex  parte 
application,  on  the  ground  that  two  of  the  com- 
missioners were  creditors.  Ex  parte  Mathews, 
1  Glyn  Sc  J.  164. 

A  separate  commission  directed  to  a  joint  cre- 
ditor, who  acted  under  the  commission,  and  per- 
mitted his  debt  to  be  proved  without  an  order 


given  as  to  give  each  person  interested  an  oppor-  from  the  ^^  chancellor,  was  superseded  at  the 
tumty  of  protecting  himself  at  the  trial.    Ex 
parte  Hudson,  2  Russ.  456. 

If,  upon  hearing  a  petition  to  supersede  for 
fraud  in  concocting  a  trading  and  petitioning  cre- 
ditors debt,  the  court  requires  further  investiga- 
tion, and  an  issue  would  not  do  justice  to  all  par- 
ties interested,  without  occasioning  great  expense 
and  great  complexity  in  the  procoedings,the  court 
would  prefer  a  reference  to  the  commissioners.  Id. 

On  a  petition  by  a  bankrupt  to  supersede  his 
commission,  the  court,  in  a  plain  case,  will  order 
a  supersedeas,  though  the  petitioning  creditor 
desires  an  issue  or  an  action.  Ex  parte  Gallu 
more,  1  Madd.  67;  2  Rose,  234 

Where  a  separate  commission  issued  against 
A.  who  was  one  of  three  partners,  under  which 
he  obtained  his  certificate,  and  a  joint  commis- 
sion afterwards  issued  against  the  three.  On  an 
application  to  supersede  the  separate  commission, 
and  an  allegation  that  the  certificate  was  not 
fairly  obtained,  the  court  directed  an  inquiry  into 
the  circumstances  under  which  the  certificate  was 
obtained.    Ex  parte  GiUam,  2  Cox,  193. 


XXIII.  Commissioners. 

1.  Generally. 

Who  may  be]— By  6  Geo.  4,  c.  16,  8.  12,  the 
Chancellor  had  power  to  appoint  such  persons  as 
be  thought  fit  as  commissioners,  who  had  power 
and  authority  to  take  such  order  and  direction 
with  the  bankrupt  and  his  estate,  as  was  given 
them  by  the  act 

By  1  &  2  Will  4  c.  56,  f.  7,  any  one  or  more  of 
the  six  commissioners  thereby  created,  have,  and 


costs  of  the  petitioning  creditor.  Ex  parte  Story, 
Buck,  70. 

When  the  barristers  in  a  country  commission 
were  absent,  an  order  might  have  been  obtained 
for  the  others  to  hold  the  third  meeting.  Ex  parte 
James,  1  Mont  454. 

The  evasion  of  the  order,  which  required  the 
insertion  of  the  names  of  two  barristers  in  a  coun- 
try commission,  was  a  ground  for  superseding. 
Ex  parte  Harbin,  1  Rose,  58. 

A  barrister  who  could  not  attend  for  the  20t .  al- 
lowed by  the  statute,  was  not  within  the  order.  Id. 

The  commissioners  shall  sit  daily  (Sundays  and 
holidays,  to  be  hereinafter  named,  only  excepted,) 
at  10  o'clock,  at  the  court  of  Commissioners  of 
bankrupts  in  Basinghall  Street,  and  shall  hold 
their  subdivision  courts  at  the  same  place,  as  oc- 
casion may  require.  Reg,  Gen,  H.  T.  2  Will.  4, 
1  Deac.  &  Chit  xxv. 

By  1  &  2  WW.  4,  c.  56,  s.  9,  registrars,  and 
deputy  registrars,  were  to  be  appointed. 

A  deputy  registrar  shall  attend  upon  each  com- 
missioner, to  take  minutes  of,  to  draw  up,  and 
have  the  charge  of  all  proceedings  before  him,  un- 
der the  superintendence  of  the  chief  registrar. 
Reg.  Gen.  H.  T.  2  Will.  4, 1  Deac.  &  Chit  xxvL 

Power  and  Duty.] — Commissioners  were  to 
proceed  upon  the  commission  submitted  to  them, 
without  reference  to  the  existence  of  any  other 
commission  against  the  same  party.  Ex  parte 
Price,  2  Glyn  &  J.  161. 

A  commissioner  cannot  purchase  under  the 
commission,  either  for  himself  or  another.  Ex 
parte  Bennett,  10  Ves.  jun.  381. 
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A  commissioner,  though  he  had  not  acted, 
could  not  become  a  purchaser  of  the  bankrupt's 
estate  without  the  consent  of  the  creditors  at  a 
general  meeting.    Ex  parte  Harrison,  Buck,  17. 

Commissioners  ought  not  to  make  affidavits, 
unless  they  are  served  with  the  petition.  Ex 
parte  Husband.    1  Glyn  &  J.  10& 

Commissioners  ought  not  to  decline  to  act,  and 
have  a  petition  presented  merely  to  get  the  opi- 
nion of  the  Lord  Chancellor.  Anon.  13  Ves.  jun. 
690* 

Commissioners  may  be  removed  for  miscon- 
duct, but  are  not  to  pay  costs.  Ex  parte  Scarth, 
14  Ves.  jun.  204. 

Commissioners  may  be  ordered  to  pay  costs, 
in  respect  of  conduct  out  of  the  course  of  their 
duty  as  commissioners.  Ex  parte  Scarify  15 
Ves.  jun.  293. 

A  petition  to  restrain  an  action  by  commis- 
sioners against  the  assignees  for  the  costs  of  de- 
fending an  action  against  the  commissioners  and 
messenger  for  false  imprisonment,  in  which  the 
plaintiff  was  nonsuited,  or  for  a  contribution 
among  the  creditors,  was  dismissed.  Ex  parte 
Linthwaiie,  16  Ves.  jun.  234. 

Fee*.]— By  6  Geo.  4,  e.  16,  s.  22,  the  fees  to 
commissioners  were  formerly  regulated. 

Byl$%  Will.  4,  c.  56,  s.  58,  a  penalty  is 
given  of  500/.  against  commissioners  of  the 
bankruptcy  court  taking  any  fees  or  gratuities. 

The  solicitor  was  answerable  to  the  commis- 
sioners for  their  fees.  Ex  parte  Griffiths,  2  Rose, 
342 ;  1  Madd.  56. 

n  d  if  not  paid,  on  petition,  he  was  ordered  to 
pay  them.    Id. 

%  Examination  and  Discovery  of  Property. 

(a)  Who  may  be  examined. 

By  6  Geo.  4,  c.  16,  s.  24,  the  commissioners 
might  summon  before  them,  and  examine  on 
oath,  any  person  whom  they  believed  capable 
of  giving  any  information  concerning  the  trading 
or  act  of  bankruptcy ;  and  might  require  them 
to  produco  all  documents  which  appeared  neces- 
sary. 

By  ss.  33  &  34,  the  commissioners  might  in 
like  manner  summon  and  examine  persons  sus- 
pected of  having  the  bankrupt's  property  in  their 
possession ;  and  might  compel  them  to  produce 
books  and  documents. 

By  1  &>  2  Will.  4,  c.  56,  s.  7,  the  commis- 
sioners, or  any  one  of  them,  of  the  bankrupt's 
court,  have  the  same  power,  except  that  no  single 
commissioner  can  commit 

The  commissioners  under  the  stat  1  Jac.  1,  c. 
15,  s.  10,  had  authority  to  examine  persons  sup- 
posed to  have  or  detain  a  part  of  the  bankrupt's 
estate,  although  such  persons  did  not  claim  to  be 
interested  therein.  Ex  parte  Anderson,Buck,391. 

The  partner  of  the  bankrupt  was  ordered  to 
attend  before  the  commissioners  to  be  examined, 
and  to  produce  the  partnership  books  and  papers, 
there  being  no  suggestion  of  bis  being  indebted 
to  the  bankrupt,  or  having  property  of  the  bank- 


rupt in  his  possession.    Ex  parte  Levett,  1  Glyn 
&,  J.  185. 

The  solicitor  of  a  purchaser  of  an  estate  from 
the  bankrupt  was  ordered  to  attend  the  commis- 
sioners, for  the  purpose  of  being  examined,  with- 
out prejudice  to  any  question  of  privilege.  JSx 
parte  Hodgson  and  Watson,  2  Glyn  &  J.  21. 

There  was  authority  in  the  commissioners  end 
the  Chancellor  in  bankruptcy,  to  compel  a  dis- 
covery even  from  a  purchaser  for  valuable  con- 
sideration without  notice.  Ex  parte  Herbert,  13 
Ves.  jun.  189, 

The  commissioners  have  no  power  under  the 
33  &  34  sections  of  6  Geo.  4,  c.  16,  to  examine 
the  executors  of  a  debtor  to  the  bankrupt,  ae  to 
the  amount  of  assets  that  have  come  to  the  hands 
of  such  executor.  Ex  parte  Solarte,  1  Deac  &c 
Chit.  311. 

In  1811,  A.  and  B.  entered  into  a  partnership, 
which  continued  till  1818,  when  it  was  dissolved, 
and  the  affairs  wound  up,  except  as  to  some  out- 
standing debts.  In  1820,  a  deed  of  release  was 
executed,  from  which  these  debts  were  excluded. 
Partnership  books  relating  generally  to  these 
and  other  debts  were  all  along  suffered  to  remain 
in  A.'s  hands.  All  the  outstanding  debts  were 
subsequently  settled.  In  1830,  B.  was  declared 
bankrupt,  till  which  time  the  books  were  never 
called  for  by  B. : — Held,  that  A.  and  B.  never- 
theless continued  tenants  in  common  in  respect 
of  them,  and  that  the  length  of  time  did  not  a£ 
feet  that  relationship;  and  therefore,  although 
there  was  no  charge  of  fraud  in  the  settled  ac- 
count, yet  the  commissioner  had  jurisdiction  to 
call  A.  before  him,  and  examine  him  and  the 
books  relative  to  the  former  dealings  of  the  bank- 
rupt   Ex  parte  Truman,  1  Deac.  &  Chit  464. 

A  testator  by  will  directs  his  business  to  be 
carried  on  by  his  executors,  and  that  when  his 
son  B.  (the  bankrupt)  attains  twenty-one,  be 
should,  on  performing  certain  terms,  be  admitted 
to  a  fourth  share.  fi.,  at  the  age  of  twenty,  en- 
ters into  another  business  on  his  own  account, 
and  never  claims  the  right  under  the  will,  or  per- 
form stbose  conditions : — Held,  nevertheless,  that 
he  had  not  abandoned  the  right,  and  therefore 
that  his  assignees  have  a  right  to  call  the  execu- 
tors of  the  will  before  the  commissioner,  and  ex- 
amine them  as  to  the  affair  of  partnership.  Ex 
parte  Marks,  1  Deac.  &  Chit  499. 

(6)  What  Question*. 
By  6  Geo.  4,  c.  16.  s.  34,  if  a  person  summoned 
shall  refuse  to  be  sworn,  or  to  answer  lawful 
questions  touching  the  person,  trade,  dealings,  or 
estate  of  the  bankrupt,  or  concerning  the  act  of 
bankruptcy,  or  shall  not  fully  answer  to  the  satis- 
faction of  the  commissioners,  or  shall  refuse  to 
sign  and  subscribe  his  examination  reduced  into 
writing,  not  having  any  lawful  objection  allowed 
by  the  commissioners,  or  shall  not  produce  any 
books,  papers,  deeds,  and  writings,  or  other  docu- 
ments in  his  custody  or  power,  which  he  was  re- 
quired to  produce,  the  commissioners  may  com- 
mit him. 

The  authority  of  commissioners  to  commit  de- 
pends upon  the  particular  act  of  parliament,  to 
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which  they  most  adhere.    Isaac  v.  hnpey,  4  C. 
Sl  P.  120;  10  B.  &  C.  442. 

Commissioners  are  authorized  to  examine  a 
witness  concerning  the  person,  trade,  dealings, 
estate,  and  effects  of  the  bankrupt,  and,  incident- 
ally to  this  power,  they  may  examine  him  also 
respecting  other  individuals,  through  whom  they 
may  be  likely  to  obtain  information  on  the  points ; 
and,  therefore,  where  a  witness  was  asked  ques- 
tions as  to  when  and  where  he  last  saw  the  bank- 
rupt's wife : — Held,  that  such  questions  were 
legal  and  material,  and  that  the  commissioners 
were  justified  in  committing  him  for  giving  un- 
satifactory  answers  to  these  questions:  Held, 
also,  that  the  true  criterion  by  which  to  judge  as 
to  the  propriety  of  the  committment,  was  to  con- 
sider all  the  questions  and  answers  collectively, 
and  then  to  say  whether  the  whole  examination 
was  satisfactory  or  not;  and  therefore,  where  the 
commissioners  in  their  warrant  set  out  several 
questions,  to  some  of  which,  taken  alone,  the  an- 
swers were  satisfactory,  held  also,  that  this  was 
no  objection  to  a  warrant  committing  the  party 
M  till  he  should  full  answer  make  to  the  questions 
so  put  to  him  as  aforesaid."  Ex  parte  Vogel,  2 
R&A.219. 

The  commissioners  have  a  right  to  inquire 
whether  one  who  comes  to  prove  his  debt  means 
to  proceed  at  law.    Anon.  Lofft,  52. 

But  they  have  no  right  to  ask  questions,  the 
answers  to  which  may  subject  the  witness  to  fine 
or  other  criminal  punishment  Smith  v.  Beadnell, 
1  Camp.  30 — Ellenborough. 

That  a  man  cannot  positively  recollect  a  fact, 
but  should  rather  believe  the  affirmative,  is  a  full 
and  satisfactory  answer  by  a  witness  on  a  com- 
mission of  bankruptcy.  Miller's  case,  2  W.  Black. 
881 ;  3  Wils.  427. 

The  commissioners  may  compel  the  produc- 
tion of  a  book,  to  enable  them  to  read  the  entries 
— Per  Bayley.  Isaac  v.  Impey,  10  B.  &  C.  442;  4 
€.  &  P.  120 :  S.  P.  Ex  parte  Isaac,  3Y.&J.  38. 

Commissioners  have  no  authority  to  commit  a 
witness  for  refusing  to  read  an  entry  in  a  book 
which  he  produces.    Id. 

A  witness  summoned  under  the  statute,  being 
required  to  read  certain  entries  in  a  book  to 
which,  during  his  examination,  he  had  referred, 
but  which  he  had  not  been  called  upon  to  pro- 
duce, refused  to  read  the  entries,  whereupon 
he  was  committed  for  refusing  to  answer  the 
■aid  question : — Held,  that  the  warrant  was  bad 
in  substance  and  in  form ;  a  request  to  read  not 
being  a  question.    Id. 

The  witness's  speaking  of  it  as  a  question  at 
the  time  of  his  refusal  made  no  difference.  Id. 

The  commissioners  were  liable  to  an  action  for 
false  imprisonment,  although  their  only  motive 
was  a  wish  to  discharge  their  duty.    Id. 

On  a  question  on  the  legality  of  the  commit- 
ment of  a  witness,  all  the  questions  and  answers 
must  be  looked  at  as  forming  one  examination ; 
and  a  witness  cannot  be  committed  for  not  an- 
swering as  to  his  belief  the  intention  of  the  bank- 
rupt, unless  other  parts  of  his  examination  show 
such  belief  to  be  material  with  reference  to  the 


person,  trade,  dealing  or  estate  of  the  bankrupt. 
Ex  parte  Bagster,  1  M.  &  R.  572 :  S.  C.  nom.  Ex 
parte  Baxter,  7  B.  &  C.  673. 

A  commitment  by  commissioners  must  be 
for  not  satisfactorily  answering  a  material  ques- 
tion, and  it  is  not  sufficient  that  the  witness, 
throughout  his  examination,  was  unwilling  to 
make  a  full  disclosure.    Id. 

And  a  question  as  to  the  witness's  belief  of  the 
intention  of  the  bankrupt  on  a  particular  occa- 
sion, which  might  have  tended  to  show  the  bank- 
ruptcy  was  concerted  between  them,  where  other 
questions  might  have  been  put  to  show  that,  is 
immaterial.     Id. 

Where  a  party,  brought  before  commissioners 
of  bankrupt,  and  examined  by  them  with  a  view 
to  ascertain  whether  the  bankruptcy  had  been 
concerted  between  him  and  the  bankrupt,  and 
how  the  stock  of  the  latter  had  been  disposed  of, 
was  asked  with  what  intention  be  believed  the 
bankrupt  had  come  to  him  on  a  certain  day  be- 
fore the  docket  was  struck;  to  which  he  answered, 
that  he  did  not  know  the  bankrupt's  intention, 
and  did  not  know  what  to  say  as  to  his  belief: — 
Held,  that  the  question  was  not  material,  and 
that,  therefore,  although  the  answer  might  not 
be  satisfactory,  the  commissioners  had  not  autho- 
rity to  commit  the  party.    Id. 

The  Court  cannot  receive  affidavits  to  explain 
the  conduct  of,  and  the  circumstances  under 
which  a  person  was  committed  by  commissioners, 
for  not  satisfactorily  answering  questions  put  to 
him  touching  the  bankrupts  estate  and  effects 
In  re  James,  2  Chit.  112. 

A  solicitor  summoned  as  a  witness  to  produce 
a  mortgage-deed  of  the  bankrupt's  property,  re- 
fused to  produce  such  deed,  and  was  committed 
by  them  for  refusing  to  answer  satisfactorily  :— 
Held,  that  the  warrant  was  defective  in  form, 
and  that  the  commitment  onght  to  have  been  for 
riot  producing.  Ex  parte  Frowd,  7  Mont  &.  Mac, 
269. 

If  a  witness  refuse  to  produce  his  books,  or  a 
copy  to  refresh  his  memory,  so  that  he  may  be 
enabled  to  answer  such  questions  as,  without  re- 
ference to  his  books,  be  cannot  answer,  he  may 
be  committed  for  not  answering  satisfactorily. 
In  re  Dale,  1  Mont  &,  Mac  271. 


(c)  Compelling  Attendance, 

By  6  Geo.  4,  c.  16,  s.  33,  commissioners  are  au- 
thorized, by  writing  under  their  hands,  to  sum- 
mon  before  them  certain  persons,  and,  in  case  of 
non-attendance,  to  cause  them  to  be  apprehended 
by  warrant. 

Sect,  24,  gives  them  the  same  power  to  compel 
attendance  before  adjudication. 

In  order  to  justify  the  commissioners  in  issuing 
their  warrant  to  apprehend  a  witness  to  whom 
they  had  directed  a  summons,  it  was  necessary 
that  a  reasonable  time  should  intervene  between 
the  service  of  the  summons  and  the  time  when 
the  witness  was  required  to  attend,  and  that  such 
reasonable  time  should  be  sufficient  for  the  pur* 
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pose.  Qrocock  v.  Cooper,  8  B.  &  C.  211 ;  S  M. 
&  R.  7a 

$emble,  that  the  commissioners  are  not  bound 
to  have  information  on  oath  of  the  service  of  the 
summons  before  they  issue  their  warrant,  but  that 
it  is  sufficient  if  the  summons  be  actually  served. 
Id. 

In  an  action  against  commissioners  for  false 
imprisonment,  by  a  person  who  had  been  appre- 
hended under  their  warrant  for  not  appearing  to 
give  evidence  before  them,  the  reasonableness  of 
the  summons,  and  of  the  tender  of  expenses,  is  a 
question  of  fact  for  the  jury.    Id. 

Commissioners  have  no  authority  to  commit 
one  suspected  to  detain  effects  of  the  bankrupt, 
for  not  attending  to  be  examined  on  the  first 
summons.    Dyer  v.  Missing,  2  W.  Black.  1635. 

A  witness  summoned  by  commissioners  is 
bound  to  attend,  although  his  expenses  may  not 
have  been  tendered  to  him;  although  if  he,  in 
fact,  be  prevented  by  want  of  means,  it  would  be 
an  answer  to  an  application  for  an  attachment. 
Such  witness,  however,  is  to  have  his  reasonable 
costs,  to  be  settled  by  the  commissioners.  Ex 
parte  Benson,  2  Rose,  75. 

All  documents  required  to  be  produced  should 
be  described  in  the  body  of  the  summons,  pre- 
viously to  such  summons  being  signed  by  the 
commissioners.  Ex  parte  Frowd,  1  Mont*  & 
Mac.  270. 

A  witness  who  had  been  before  summoned  was 
ordered  to  attend  the  commissioners,  to  be  exa- 
mined touching  the  act  of  bankruptcy,  and  leav- 
ing the  order  at  the  place  where  the  witness  re- 
sided when  served  with  the  summons, was  ordered 
to  be  good  service.   Ex  parte  Bowler,  Buck,  258. 

Under  the  stat  1  Jac  1,  c  15,  ss.  10  &  11,  it 
was  not  necessary,  upon  summoning  a  witness 
before  the  commissioners  to  be  examined,  to  ten- 
der him  the  expenses  of  his  journey  beforehand ; 
though,  if  he  were  in  fact  without  the  means  of 
taking  the  journey,  it  might  be  an  excuse  for  not 
obeying  the  summons ;  and  consequently,  a  war- 
rant issued  by  the  commissioners  on  account  of 
the  non-attendance  of  such  witness,  without  law- 
ful impediment,  authorizing  his  arrest  for  the 
purpose  of  examination,  was  not  legal.  Battye 
v.  Greeley,  8  East,  319. 

It  lies  on  the  party  so  summoned,  having  a 
lawful  excuse  for  not  attending,  to  prove  the  fact, 
in  an  action  of  trespass  and  false  imprisonment 
brought  by  him  for  such  arrest,  admitting  that 
an  inability  to  bear  the  expense  of  the  journey 
is  a  lawful  impediment    Id. 

Such  warrant  for  the  arrest  of  the  witness,  in 
order  to  examine  him,  may  issue  after  his  dis- 
obedience to  the  first  summons.    Id. 

The  propriety  of  granting  the  warrant,  being 
an  act  of  discretion,  must  be  determined  upon  by 
the  commissioners  acting  together  at  the  time ; 
and  their  order  to  their  officer  to  make  out  such 
warrant  must  be  taken  to  include  their  direction 
as  to  the  persons  to  whom  it  is  to  be  directed ; 
but  the  mere  act  of  signing  the  names  of  the 
commissioners  to  the  warrant  may  be  done  by 
them  separately.    Id. 


Commissioners,  at  they  cannot  issue  subpov 
nas,  must,  upon  questions  of  fact  coming  before* 
them  collaterally,  proceed  by  affidavit.  Ex  porta 
Thisllewood,  19  Ves.  jun.  250;  1  Rose,  290. 

There  was  jurisdiction  in  bankruptcy  to  en- 
force the  commissioners*  summons  for  the  at- 
tendance of  witnesses,  to  prove  the  requisites  to 
support  the  commission,  and  to  commit  for  con- 
tempt by  disobedience  to  an  order,  though  there 
was  no  express  authority  by  the  general  jurisdic- 
tion.   Anon.  14  Ves.  jun.  451. 

A  warrant  to  arrest  a  witness  might  issue  at 
once,  on  disobedience  to  their  summons,  and  did 
not  require  a  seeond  summons.  Ex  parte  IAmtk- 
voaiu,  16  Ves.  jun.  235. 

Persons  ordered  to  attend  commissioners  to* 
prove  the  requisites  of  bankruptcy,  having  re- 
fused obedience  to  the  warrant  of  the  commis- 
sioners, on  the  ground  that  they  were  creditors, 
and  therefore  incompetent  as  witnesses;  it  wis 
held,  that  if  a  party  is  a  creditor  it  is  not  a  pre- 
liminary objection  to  his  being  examined,  as  the 
result  of  the  examination  may  establish  that  he. 
is  not  a  creditor.    In  re  Gooldie,  2  Rose,  330. 


(d)  Expenses  of  Witnesses. 

By  6  Geo.  4,  c.  16,  s.  35,  the  commissioiiere 
may  give  such  costs  and  charges  as  they  think 
fit  to  any  person  known  or  suspected  to  have  any 
of  the  bankrupt's  estate  in  his  possession,  or  sup- 
posed to  be  indebted  to  him,  who  is  summoned ; 
and  every  witness  who  h»  summoned  is  to  haver 
his  necessary  expenses  tendered  to  him  in  like 
manner  as  upon  a  subpoena. 

A  party  attending  commissioners  for  the  pur- 
pose of  being  examined  as  to  the  property  of  the 
bankrupt,  is  not  entitled  to  have  his  expenses 
paid  or  ascertained  till  his  examination  is  con- 
cluded. Ex  parts  Roscot,  2  Rose,  346;  1  Mexv 
189. 

Where  a  party,  committed  by  commissioners 
of  bankrupt  for  not  answering  to  their  satisfac- 
tion, wishes  to  be  again  brought  before  them,  be 
must  bear  the  expense  of  that  proceeding.  Ex 
parte  Baxter,  8  B.  &  C.  344 ;  1  Mont  &  Mac  16. 

An  order  was  made  that  a  witness,  who  haeT 
been  twice  committed  by  commissioners,  shooJd 
be  ajrain  examined  by  them,  on  tendering  to  the 
solicitor  under  the  commission  the  costs  of  the 
meeting,  and  of  being  brought  up.    Id, 

The  commissioners  may  make  a  verbal  order 
for  the  payment  of  expenses  to  a  person  whom 
they  have  summoned  to  attend  them,  and  it  shalf 
be  recovered  in  assumpsit.  Yorker  v.  Bathsm,  1 
Esp.  64 — Kenyon. 

(e)   Commitment. 

By  6  Geo.  4,  e.  16,  s.  34,  the 
had  power  to  commit  by  warrant. 

By  1  $  2  Will.  4,  e.  56,  «.  7,  no  single 
missioner  has  power  to  commit  otherwise  than 
to  the  custody  of  tho  messenger  or  other  officer* 
to  be  brought  up  before  a  subdivision  court,  er 
the  court  of  Review,  within  three  days. 


Commissioners. 


[BANKRUPT]  Commissioners.  430 


Upon  a  question  of  discharge  from  commit- 
ment by  commissioners,  the  Lord  Chancellor 
would  not  go  out  of  the  return  to  the  writ  of  ha- 
beas corpus,  into  the  conduct  of  the  bankrupt 
under  the  bankruptcy,  or  into  any  examination, 
other  than  that  stated  in  the  return  to  the  writ. 
Ex  parte  Oliver,  1  Rose,  407. 

The  Lord  Chancellor  refused  to  interfere  with 
the  discretion  of  the  commissioners,  by  an  order 
upon  them  to  enforce  answers  from  a  person  exa- 
mined as  to  the  bankrupt's  property.  Ex  parte 
farr,  9  Ves.  jun.  513. 

A  commitment  by  two  commissioners  of  the 
court  of  bankruptcy  is  valid :  a  warrant  is  suffi- 
cient, if  enough  appear  to  show  that  the  court 
has  jurisdiction.  In  re  Smith,  ]  Mont.  &  Bligh, 
41& 

Semble,  that  a  commitment  which  does  not 
set  out  all  the  questions,  is  not' bad,  if  it  appear 
on  the  warrant  that  the  prisoner  did  not  make 
any  objections  to  the  questions,  or  that  the  pri- 
soner has  answered  all  questions  put  to  him.  Ex 
parte  Leake,  9  6.&C.  236. 

The  whole  of  the  questions  and  answers  should 
be  Bet  out  in  the  warrant  of  commitment  Tom- 
Un'e  case,  1  Glyn  &  J.  373. 

The  warrant  need  not  state  that  the  questions 
related  to  the  bankrupt's  person,  trade,  &c,  or 
that  they  were  lawful  questions,  as  it  is  sufficient 
if,  upon  the  examinations,  they  appear  so  to  be. 
Ex  parte  Harrison,  1  B.&  Adol.  410. 

The  court,  on  habeas  corpus,  will  look  into  the 
-examination  themselves,  to  ree  whether  the  ques- 
tion were  upon  a  subject  within  the  jurisdiction 
-of  the  commissioners.    Id. 

A  warrant  is  defective  which  refers  to,  without 
setting  out,  previous  examinations,  and  without 
which  the  court  cannot  judge  of  the  sufficiency 
•of  what  appears.  Hortoris  case,  2  Glyn  &  J.  215. 

A  commitment  is  defective  if  the  commis- 
sioners do  not  examine  with  sufficient  minute- 
ness. Id. 

The  omission  to  set  out  a  previous  examina- 
tion does  not  vitiate  a  commitment  upon  a  dis- 
tinct ground.  Atkinson's  case,  2  Glyn.  &  J.  218. 

A  warrant  of  commitment,  after  reciting  an 
examination  of  the  bankrupt,  and  that  he  refused 
to  sign  or  subscribe  such  examination,  proceeded 
as  follows :  "  These  are  therefore  to  require  and 
-authorize  you,  &c.  to  receive  the  said,  &c.  into 
your  custody,  &c,  until  such  time  as  he  shall 
submit  himself  to  us,  &&,  and  shall  sign  or  sub- 
scribe the  examination  aforesaid,  according,  &c." 
— Held,  that  the  submission  was  properly  con- 
fined to  the  refusal  to  sign,  and  that  the  warrant 
■was  not  informal.  In  re  Davidson,  1  Mont  & 
Mac.  443. 

A  warrant,  stating  that  various  questions  had 
been  proposed,  and,  amongst  others,  the  follow- 
ing, is  defective.  Lawrence's  ease,  2  Glyn  &  J. 
209. 

A  warrant  is  defective  which  refers  to  docu- 
ments in  a  former  examination  without  setting 
them  forth,  so  as  to  enable  the  judge  to  decide 


upon  the  same  information  as  the  commissioners 
possessed.    Price's  case,  2  Glyn  &  J.  211. 

A  commitment  by  commissioners  renders  the 
bankrupt  in  custody  on  criminal  process,  In  re 
Taylor,  3  Eaat,  232.  And  see  In  re  Bromley,  3 
D.  &  R.  310. 


For  a  commitment  warrant  under 
and  seals  of  the  commissioners  is 
process.  Id. 


the  hands 
criminal 


a 


(/)  Jurisdiction  over. 

It  was  in  the  discretion  of  the  Lord  Chancellor 
to  permit  or  refuse  a  defendant  at  law  to  have 
copies  of  his  examination  before  the  commis- 
sioners upon  his  petition.  The  examinations 
having  been  laid  before  the  Lord  Chancellor,  he 
refused  the  application.  Ex  parte  C hater,  Buck, 
290. 

The  court  would  not  restrain  commissioners 
in  their  examinations,  upon  an  allegation  that 
the  object  of  the  examination  was  to  procure  evi- 
dence against  the  parties  examined  as  to  penal- 
ties incurred  by  gaming.  Ex  parte  Burlton,  I 
Glyn  &  J.  30. 

The  remedy  was  by  an  application  to  the 
Chancellor  to  have  the  examination  taken  off  the 
file  and  cancelled.  Stockfleth  v.  De  Tastet,  2 
Rose,  282;  4  Camp.  10 — Ellenborough. 

An  application  to  compel  a  creditor  taking  the 
benefit  of  the  commission  to  produce  his  books, 
relating  to  his  transactions  with  the  bankrupts, 
was  refused.  Ex  parte  Woolley,  1  Glyn  &  J. 
395. 

Where  the  legislature  gives  authority  to  com- 
missioners, and  not  power  to  punish  disobedience 
to  that  authority,  the  great  seal  will  lend  its  aid; 
but  not  where  the  legislature  has  given  no  autho- 
rity upon  the  subject    Id. 

The  court  will  not  assume  that  commissioners 
are  likely  to  exceed  the  authority  vested  in 
them.  Where  a  mortgagee  of  the  bankrupt's  pro- 
perty, who  was  summoned  to  attend  before  the 
commissioners,  petitioned  that  they  might  be 
restrained  from  requiring  the  production  of  the 
mortgage  deed,  the  petition  was  dismissed  with 
costs,  as  being  premature.  Ex  parts  Beeston,  1 
Mont  &  Mac  244. 


3.  Actions  against. 
An  action  for  false  imprisonment  was  formerly 
maintainable  against  commissioners  of  bank- 
ruptcy for  an  illegal  exercise  of  their  discretion,  in 
improperly  committing  a  bankrupt  who  had  made1 
a  satisfactory  answer.  Miller  v.  Sear,  2  W.  Black. 
1141 :  8.  P.  Isaac  v.  Impey,  10  B.  &,  C.  442 ;  4  C. 
&  P.  120;  Ex  parte  Isaac,  3  Y.  &  J.  38.  And 
see  Crowley  v.  Impey,  2  Stark,  261,  and  Perkin 
v.  Proctor,  2  Wife.  382. 

But  it  would  not  lie  for  committing  a  witness 
to  prison  for  not  satisfactorily  answering  ques- 
tions put  to  him,  when  under  examination  before 
them,  touching  the  estate  of  a  bankrupt,  al- 
though the  questions  appeared  to  the  court  to 
have  been  satisfactorily  answered.  Doswell  v. 
Impey,  2D.&R.350;  1B.&C.  163. 
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Solicitor. 


As  now  the  commitment  is  by  a  court  of  judi- 1  money,  merely  because  he  is  a  solicitor  of  the 


cat u re,  no  action  will  lie,  as  regards  town  fiats : 
the  law  on  this  head,  therefore,  applies  to  coun- 
try commissioners  only. 

By  6  Geo.  4,  c.  16,  «.  40,  in  actions  of  false  im- 
prisonment, the  court  may,  at  the  request  of  the 
defendants,  look  at  the  whole  examination  of  the 
party  committed,  even  if  it  be  not  staled  in  the 
warrant. 

By  *.  41,  no  writ  is  to  be  issued  against  any 
commissioner  in  less  than  a  month  after  notice 
of  action  given. 

By  s.  42,  the  plaintiff  shall  not  recover,  unless 
the  notice  be  proved ;  and  no  evidence  shall  be 
given  of  any  thing  not  contained  in  the  notice. 

By  s.  43,  tender  of  amends  may  be  made 
within  the  month  after  notice,  and  may  be  plead- 
ed in  bar  of  the  action ;  and  may  be  paid  into 
court  before  issue  joined. 

By  8. 44,  the  time  for  bringing  actions  is  limit, 
ed  to  three  calendar  months  after  the  fact  com- 
mitted :  the  general  issue  may  be  pleaded ;  and 
on  verdict  for  the  defendants,  nonsuit,  disconti- 
nuance or  judgment  for  defendants  on  demurrer, 
the  defendants  are  to  have  double  costs. 


XXIV.  Solicitor. 


1.  Authority  and  Duty. 

By  1  &  2  Will.  4,  c.  56,  s.  10,  all  attornies  and 
solicitors  may  practise  in  the  court  of  Bank- 
ruptcy upon  being  admitted  therein. 

An  attorney  might  sue  out  and  prosecute  a 
commission  of  bankruptcy,  without  being  ad- 
mitted a  solicitor  of  the  court  of  chancery.  Wil- 
kinson v.  Digglee,  2  D.  &  R.  302 ;  1 B.  &  C.  158. 

And  might  recover  for  his  fees  and  disburse- 
ments,   fd. 

If  a  certificated  conveyancer  induce  a  creditor 
of  a  bankrupt  to  employ  him  in  investigating  the 
bankrupt's  affairs,  by  representing  himself  to  be 
an  attorney  and  solicitor,  he  cannot  maintain  an 
action  for  his  trouble,  nor  for  money  paid  as  fees 
to  counsel.  Crammond  v.  Crouch,  3  C.  &  P.  77 
— Tenterden. 

And  where,  in  an  action  of  debt  on  the  stat  2 
Geo.  2,  c  23,  for  acting  as  a  solicitor  in  the  court 
of  Chancery,  (viz.  in  the  matter  of  T.  S.  a  bank- 
rupt,) the  defendant,  although  a  certificated  con 


court.    Ex  parte  Hides,  1  Mont  &  Bligh,  256. 

The  solicitor  will  not  be  charged  with  costs, 
unless  guilty  of  such  an  abuse  as  amounts  to  a 
contempt,  in  which  case  he  might  even  be  struck 
off  the  roll ;  but  the  charges  being  denied,  the 
creditor  must  bring  an  action  against  him.  Ex 
parte  Heyioood,  13  Yes.  jun.  67. 

Upon  superseding  a  fraudulent  commission* 
the  solicitor  may  be  charged  with  costs,  as  well 
as  the  other  parties,  except  as  to  a  criminal  pro- 
secution not  under  a  direction  in  bankruptcy, 
and  in  which  he  was  not  a  defendant  Ex  parti 
Arrowemith,  14  Ves.  jun.  209. 

An  application  to  remove  a  solicitor  from  being 
or  acting  as  a  master  extraordinary  of  the  court 
of  Chancery,  and  to  strike  him  off  the  roll  of  such 
court,  though  it  may  be  properly  made  by  reason 
of  his  conduct  in-a  matter  of  bankruptcy,  should 
not  be  made  in  the  bankruptcy,  but  should  be  ad- 
dressed to  the  general  jurisdiction  of  the  court 
Ex  parte  Lowe,  1  Glyn  &  J.  78. 

Upon  an  affidavit  being  taken  off  the  file  lor 
scandal,  the  solicitor  who  filed  it  is  liable  for  all 
costs  and  expenses,  as  between  solicitor  and  cli- 
ent   Ex  parte  Wake,  1  Mont.  &.  Bligh,  259. 

The  solicitor  to  a  commission  cannot  purchase 
under  it,  either  for  himself  or  another.  Exports 
Bennett,  10  Ves.  jun.  381. 

A  purchase  of  dividends  cannot  be  made  by  a 
solicitor  to  a  commission,  for  his  own  benefit  Ex 
parte  Jamee,  8  Ves.  jun.  337. 

Where  mortgaged  property  is  sold,  and  the 
same  solicitor  is  concerned  for  the  assignees  and 
the  mortgagee,  a  separate  solicitor  should  be  ap- 
pointed for  the  purposes  of  the  sale.  Ex  parte 
Rolfe,  1  Deac.  &  Chit  77. 

The  solicitor  to  a  commission  was  restrained 
by  injunction  from  negotiating  a  promissory  note 
that  he  had  received  from  the  bankrupt  for  bis 
bill  of  costs  in  procuring  his  certificate,  where  the 
bankrupt  having  purchased  the  debts  of  many  of 
the  creditors,  and  the  solicitor  being  indebted  to 
the  estate  in  such  a  sum,  the  share  of  it  coram*; 
to  the  bankrupt,  standing  in  the  place  of  the  cre- 
ditors, in  respect  of  the  debts  so  purchased  by 
him,  would  exceed  the  amount  of  the  pmmi—tnj 
note.    Ex  parte  Harding,  Buck,  24, 37. 

A  purchase  of  a  bankrupt's  estate  by  the  soli- 
citor  to  the  commission  was  set  aside ;  and  the 
Lord  Chancellor  would  not  permit  him  to 


upon  the  resale,  upon  discharging  himself 

vovan»A*  ««♦  k«: i;„:«  -   c*u       -j         *     the  character  of  solicitor,  without  the  pi 

veyancer,  not  being  a  solicitor  of  the  said  court:  *    *  *i_  •  *       .  j   *     i 

^plaintiff  bavinf  proved  that  the  defendant  ^nlSlEST"  <£%££* 
Had  been  consulted,  and  been  instrumental  in  the 
matter  of  a  petition  to  the  Lord  Chancellor  by 
the  creditors  of  T.  S.  (which  petition  bore  the 
name  of  certain  admitted  solicitors,  and  was  in- 
tituled a  In  bankruptcy,")  praying  for  the  taxa- 
tion of  the  bill  of  the  solicitor  to  the  commission, 
was  nonsuited ;  the  court  of  C.  P.  refused  to  set 
it  aside.  Ford  v.  Webb,  3  R  &  B.  241;  7  Moore, 
©4. 


Quiere,  whether  the  court  of  Review  has  ju- 
risdiction over  a  solicitor  to  order  him  to  refund 


upon  full  information.    Ex  parte  James,  8  Ves. 
jun.  337. 

If  a  solicitor,  not  being  a  bankrupt's  solicitor, 
has  in  his  custody  a  deed  of  assignment  executed 
by  the  bankrupt,  he  must  produce  it,  if  required 
so  to  do  by  the  commissioners.  Ex  parte  Lait\ 
Buck,  110. 


2.  BiU  of  Costs. 
(a)  Taxation, 
Proceedings]— By  6  Gee.  4,  c  16,  «.  14,  the 


' 
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[BANKRUPT] 


Solicitor. 


441 


commissioners  are  to  tax  the  costs  of  the  peti- 
tioning creditor  op  to  the  choice  of  assignees, 
and  by  writing  to  direct  the  payment  by  the  as- 
signees; the  bill  of  the  solicitor  under  a  commis- 
sion, for  business  done  after  the  choice  of  as- 
signees, is  to  be  settled  by  the  commissioners,  ex- 
cept so  much  as  relates  to  any  action  or  suit, 
which  is  to  be  settled  by  the  proper  officer  of  the 
court  in  which  the  business  was  transacted,  and 
the  same  so  settled  is  to  be  paid  by  the  assignees : 
provided  that  any  creditor  who  has  paid  to  the 
amount  of  207.,  and  is  dissatisfied  with  such  settle- 
ment, may  have  the  bill  taxed  by  a  master  in 
Chancery. 

By  I  $2  WUL  4,  c.56,  «.  5,  and  3  $  4  Will. 
4,  c,  47,  c.  8,  all  costs  of  suit  between  party  and 
party  in  the  court  of  Review  are  in  the  discretion 
of  the  court,  and  are  to  be  taxed  by  one  of  tho  re- 
gistrars. 

The  commissioners  are  to  tax  bills  of  costs 
from  time  to  time,  and  are  not  to  wait  until  the 
whole  business  of  the  commission  is  concluded. 
Ex  parte  Gore,  2  Glyn  &  J.  117. 

A  bill  of  costs,  by  a  solicitor,  under  a  commis- 
sion of  bankruptcy,  though  approved  by  the 
commissioners,  and  stated  and  allowed  in  the  ac- 
counts of  the  assignees,  was  held  to  be  taxable 
under  5  Geo.  2,  c.  30,  s.  46.  Ex  parte  Gregson, 
3  Madd.  49. 

A  master's  jurisdiction  to  tax  the  bill  of  costs 
of  the  solicitor  to  a  commission  pnder  the  5  Geo. 
2,  c  30,  s.  46,  was  not  conclusive  until  the  mas- 
ter had  signed  his  certificate.  Ex  parte  Neale,  2 
Glyn  &  J.  226. 

Where  a  commission  is  superseded  by  an  ar- 
rangement between  the  bankrupt  and  his  credi- 
tors, and  the  bankrupt  pays  the  solicitor's  bill  of 
costs  without  taxation,  the  court  will  afterwards 
order  them  to  be  taxed.  Ex  parte  Heyden,  2 
Glyn  fc  J.  52. 

The  provision  in  the  stat.  5  Geo.  2,  c  30,  s.  25, 
for  taxation  of  the  petitioning  creditor's  costs  on 
the  day  appointed  for  the  choice,  was  merely  di- 
rectory.   Ex  parte  Hay  nee,  1  Glyn  &  J.  35. 

A  bill  of  costs  up  to  the  choice,  which  had  been 
taxed  by  the  commissioners  at  972. 10s.,  was  or- 
dered to  be  taxed  by  the  master,  on  the  ground 
that  the  commissioners  had  excluded  the  parties 
from  attending  the  taxation.  Ex  parte  Palmer, 
2  Glyn  &  J.  34. 

An  order  was  made  under  the  act  2  Geo.  2,  c 
23,  s.  12,  to  tax  a  solicitor's  bill  for  striking  the 
docket,  and  a  journey  to  get  an  affidavit  of  debt, 
being  business  relating  to  the  bankruptcy,  though 
previous  to  it    Ex  parte  Smith,  3  Ves.  jun.  706. 

Where  the  amount  of  a  solicitor's  bill,  up  to 
the  choice  of  assignees,  is  prima  facie  exorbitant, 
it  is  of  course  to  refer  it  to  the  master  to  be  taxed. 
JSx  parte  Emery,  Buck,  422. 

A  solicitor's  bill  of  costs,  where  the  charges 
were  prima  facie  exorbitant,  ordered  to  be  taxed 
after  payment  made,  and  after  the  death  of  the  as- 
signee who  had  paid  it.  Ex  parte  Neale,  Buck,  111. 

The  rule  of  taxation  of  a  solicitor's  bill  adopt- 
ed in  bankruptcy,  applies  to  the  bill  taxed  by  the 
'   VOL  I.  3  G 


Ex  parte  WestaU,  3  Ves.  &  R 


commissioners. 
141. 

It  is  not  of  course  to  refer  to  the  master  a  bill 
of  costs  up  to  the  choice  of  assignees,  already 
taxed  by  the  commissioners;  particular  objec- 
tions must  be  stated ;  if  the  solicitor  refuses  to 
give  a  copy  of  his  bill,  a  reference  will  be  made. 
Ex  parte  Sutton,  4  JVfadd.  395. 

It  is  of  course  upon  an  ex  parte  application,  to 
have  an  order  to  tax  a  solicitor's  bill ;  if  the  soli- 
citor  wish  to  modify  or  discharge  the  order,  he 
must  apply  to  the  court  for  that  purpose.  Ex 
parte  Hewitt,  Buck,  388. 

To  a  petition  that  the  assignees  may  out  of 
the  rands  in  their  bands,  pay  the  solicitor's  bill 
up  to  the  choice,  and  which  had  been  taxed  by 
the  commissioners,  it  is  a  sufficient  objection 
that  they  have  allowed  charges  in  which  it  ought 
to  be  expunged.   Ex  parte  ThelwaU,  1  Rose,  397. 

An  order  in  bankruptcy  was  made  for  the  tax- 
ation of  a  solicitor's  bill,  for  business  done  in 
bankruptcy  and  otherwise.  Ex  parte  ArrowtmUh, 
13  Ves,  jun.  124 

Before  bringing  an  Action,] — An  action  may 
be  maintained  by  a  solicitor  against  an  assignee 
for  business  done  under  a  commission,  although 
the  bill  had  not  been  taxed  by  a  master  in  Chan- 
cery, under  the  statute  5  Geo.  2,  c.  30,  s.  45.  Tarn 
v.  Heys,  1  Stark.  278 ;  Holt,  378,  n.— Gibbs. 

A  solicitor  to  a  commission  may  maintain  an 
action  for  the  amount  of  his  bill  up  to  the  choice 
of  assignees,  without  having  had  his  bill  taxed 
by  the  commissioners  under  s.  24  of  the  6  Geo. 
4,  c.  16,  that  provision  applying  only  to  cases 
between  the  assignees  and  the  estate.  Taylor  v. 
WGattgan,  4  C.  &,  P.  96W.  Parke :  &  P.  Crow- 
der  v.  Davies,  3  Y.  &,  J.  433. 

An  attorney  brought  an  action  against  the  pe- 
titioning creditor,  under  a  commission  of  bank- 
ruptcy, for  business  done  previous  to  the  assign- 
ment : — Held,  that,  notwithstanding  the  statute, 
he  might  maintain  the  action,  without  proof  that 
his  charges  had  been  allowed  by  the  commis- 
sioners, according  to  the  provisions  of  that  sec- 
tion, as  the  whole  was  matter  of  investigation  be- 
fore the  taxing  officer.  Fieher  v.  Filmer,  5  C.  & 
P.  92—  Vaughan. 

Petition.) — Under  the  statute,  where  a  creditor 
is  dissatisfied  with  the  taxatian  of  the  commis- 
sioners, he  must  present  a  petition  for  an  order  of 
reference  to  have  the  bill  settled  by  a  master  in 
Chancery ;  without  such  order  the  masters  have 
no  authority  to  retax  a  bill  which  has  been  taxed 
by  the  commissioners.  Ex  parte  Hickman,  1 
Mont  &  Mac.  252. 

Upon  a  petition  by  a  creditor  under  6  Geo.  4, 
c.  16,  s.  14,  to  retax  a  solicitor's  bill,  it  is  not 
necessary  to  serve  the  assignees.  Ex  parte  Payne, 
1  Mont  455. 

A  petition  to  the  court  of  Review  to  tax  a  so- 
licitor's bill,  must  be  served  on  the  opposite  party. 
Ex  parte  White,  1  Deac,  &  Chit  41. 

A  petition  to  tax  a  bill  after  payment  must 
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state  the  objectionable  items*    Export*  Berts- 
ford,  2  GJynct  J.  259. 

A  petition  for  an  order  to  tax  a  solicitors  bill 
of  costs  up  to  the  choice  of  assignees,  after  it  has 
been  taxed  by  the  commissioners,  will  not  be 
granted,  unless  specific  errors  are  stated*  Ex 
parte  Brereton,  4  Madd.  479. 

An  assignee,  who  is  not  a  creditor,  may  peti. 
tion  to  tax  a  solicitor's  bilL  Ex  parte  Barlow,  1 
Mont  87. 

A  creditor  cannot  apply  to  have  the  solicitor's 
bill  taxed,  except  on  the  ground  of  neglect  of 
duty  by  the  assignees.  Ex  parte  Walker,  1  Glyn 

Gfr  J.  95* 

A  creditor  may  petition  to  refer  the  solicitor's 
bill,  up  to  the  choice  of  assignees,  to  the  master 
for  relaxation,  without  stating  in  his  petition  the 
items  to  which  he  objects  as  settled  by  the  com. 
misaioners.    Ex  parte  Key,  1  Mont.  133. 

If  the  assignees  neglect  to  have  a  solicitor's 
bill  of  costs  taxed  by  the  commissioners,  the 
bankrupt  may,  after  having  settled  with  the  cre- 
ditors, apply  to  the  general  jurisdiction  of  the 
court,  and  obtain  an  order  to  tax  the  bill.  Ex 
parte  Bayley,  1  Mont  206. 

A.  employs  R,  a  solicitor,  to  strike  a  docket 
against  C,  which  is  done,  but  afterwards  is  aban- 
doned. Subsequently,  A.  employs  D.  to  strike  a 
docket,  which  is  regularly  followed  up : — Held, 
that  A.  is  not  entitled  to  have  B.'s  costs  taxed 
under  the  commission.  Ex  parte  NeaU,  1  Deac 
It  Chit  486. 


CosU  of  Taxation,} — Where  one-sixth  of  a  so- 
licitor's bill  has  been  taxed  off  upon  a  reference, 
and  he  applies  to  confirm  the  report,  giving  no- 
tice to  the  petitioning  creditor,  he  must  pay  the 
costs  of  the  appearance  on  such  application,  and 
of  the  petition  and  taxation.  Ex  parte  Nutting,  1 
Mont  &  Bligh,  267 ;  1  Deac.  &  Chit.  551. 

One-sixth  of  a  bill  of  costs  in  bankruptcy  de- 
livered to  the  master  to  be  taxed  being  taken 
off,  the  solicitor  was  ordered  to  pay  the  costs  of 
the  taxation.  Ex  parte  Hatherway,  2  Madd.  329. 

An  order  in  bankruptcy  was  made,  referring  a 
solicitor's  bill  to  a  master  for  taxation,  reserving 
the  costs  of  taxation ;  and  the  bill  being  taxed,  and 
more  than  one-sixth  taken  off,  the  solicitor 
brought  an  action  for  taxed  costs,  without  de- 
ducting the  costs  of  taxation  :  on  petition  the  ac- 
tion was  staid,  and  a  reference  made  to  the  mas* 
ter  to  tax  the  costs  of  the  taxation  of  costs,  and, 
after  deducting  the  amount  thereof  from  the 
taxed  costs,  the  same  were  ordered  to  be  paid  to 
the  solicitor.  Ex  parte  Betlott,  4  Madd.  379. 
And  see  Hewitt  v.  Bellott,  2B.&A.  745. 

A  solicitor  must  pay  the  costs  of  the  taxation 
of  the  bill  reduced  by  the  taxation  more  than 
one-sixth  of  the  amount,  which  reduction  arose 
from  the  master  disallowing  extra,  fees  paid  to 
the  commissioners  for  travelling  expenses.  Ex 
parte  Inman,  Buck,  129. 

(6)  Recovery, 

If  a  person  who  is  not  the  petitioning  creditor, 
employ  an  attorney  to  sue  oat  a  commission 


where  no  effects  are  received  under  the  commis- 
sion, he  is  liable  to  the  attorney.  Pocock  v  Ru$- 
een,  M.  &  M.  358 :  &  C.  nom.  Pocock  v.  Rasselt^ 

4  C.  &  P.  14— Tenterden. 

.  A  solicitor  may  sue  out  a  commission  upon  a 
debt  for  costs,  without  having  delivered  a  bill 
signed.    Ex  parte  Howell,  1  Rose,  312. 

The  attorney  employed  by  the  petitioning  cre- 
ditor before  the  choice  of  assignees,  and  conti- 
nued by  the  assignees  afterwards,  having  deli- 
vered his  bill  to  the  assignees*  including  all  the 
charges  incurred  by  order  of  the  petitioning  cre- 
ditor in  the  first  instance,  and  having  received  a 
certain  sum,  on  account  of  his  bill  generally, 
from  the  assignees,  is  bound,  as  the  assignees 
themselves  were,  by  the  statute,  to  appropriate 
the  sum  so  received  in  reduction  of  the  charges 
incurred  by  order  of  the  petitioning  creditor* 
and  for  which  he  was  originally  responsible; 
and  therefore  the  amount  of  such  charges,  cover- 
ed by  the  sum  so  received,  cannot  be  set  off  by 
the  attorney  against  a  debt  doe  from  him  to  the 
petitioning  creditor  on  his  own  account  Phillip* 
v.  Dicae,  15  East, 248;  1  Rose, 345. 

So,  an  attorney  may  prove  his  bill  under  a 
commission  of  bankrupt,  without  delivering  a 
signed  bill.  Eicke  v.  Nokee,  M.  &  M.  303 — 
Teuterden.  Rule  for  new  trial  afterwards  ob- 
tained.   Id. 

An  attorney  in  bankruptcy  is  entitled,  on  pe- 
tition, to  have  paid  to  him  a  fund  in  court  in  part 
payment  of  his  bill  of  costs  at  law  and  in  bank- 
ruptcy, relative  to  the  claim  under  which  the 
money  was  paid  into  court,  although  his  client 
since  the  money  was  paid  into  court,  had  taken 
advantage  of  the  insolvent  act    Ex  parte  Meade, 

5  Madd.  462. 

3.  Lien  for  Costs. 
A  solicitor  has  a  lien  upon  costs  ordered  to  be 
paid  to  his  client  upon  a  petition  in  bankruptcy, 
although  there  be  no  fund  in  court ;  nor  can  the 
client  release  the  benefit  of  the  order  to  the  pre- 
judice of  the  solicitor.  Ex  parte  Bryant,  2  Rose, 
237. 


Qosere,  whether  the  proceedings  under  a 
mission  that  has  been  superseded  are  subject  to 
the  solicitor's  lien?     Ex  parte  Shaw^  Jacob,  270* 

The  petitioning  creditor's  solicitor  has  no  lien 
on  the  proceedings  for  his  bill.    Id. 

XXV.  Messenger. 

1.  Duty  and  Authority. 
By  6  Geo.  4,  c.  16,  $.  27,  the  messenger  ap- 
pointed by  the  commissioners  under  their  war- 
rant, may  break  open  any  house,  chamber,  sheas 
warehouse,  door,  trunk,  or  chest,  of  any  bank- 
rupt, where  such  bankrupt  or  any  of  his  pro- 
perty is  reputed  to  be,  and  seize  upon  the  body 
or  property  of  any  such  bankrupt 

By  s.  28,  even  in  Ireland. 


By  s.  29,  the  messenger  may  obtain  a  search 
warrant  from  a  justice  where"  property  o£  the 
bankrupt  is  sworn  to  be  concealed. 

By  a.  30,  even  in  Scotland. 


Messenger. 
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By  $.  31,  no  actions  are  to  be  brought  against 
persons  acting  in  obedience  to  the  warrant  of 
commissioners,  unless  demand  of  a  perusal  and 
copy  of  the  warrant  has  been  given,  and  making 
the  petitioning  creditor  a  defendant 

Messengers,  upon  taking  possession,  are  forth- 
with to  take  an  inventory  of  the  bankrupt's  ef- 
fects, but  no  appraisement  shall  be  made,  or 
other  expenses  incurred,  without  the  special 
direction  of  the  commissioner,  until  after  the 
appointment  of  the  creditor's  assignees.  Reg. 
Gen.  H.  T.  2  Will.  4, 1  Deac.  &  Chit  xxviii. 

If  the  messenger  show  his  warrant  to  a  person 
supposed  to  be  in  possession  of  some  bacon,  the 
property  of  the  bankrupt,  and  the  bankrupt  says, 
'*  I  have  it  not :  I  have  some  that  came  from  a 
shop  in  Exeter"  (which  was  that  of  the  son  and 
daughter  of  the  bankrupt) ;  and  the  messenger 
desire  him  to  take  care  of  it,  and  not  to  part  with 
it,  as  more  would  be  heard  about  it,  and  he  after- 
wards suffer  it  to  be  removed,  this  is  a  conver- 
sion. Hawkes  v.  Dunn,  1  Tyr.  413 ;  1 C.  &  J.  519. 

The  27th  section  does  not  give  power  to  break 
open  all  bouses,  Slc^  where  the  bankrupt's  pro- 
perty is  reputed  to  be,  but  only  any  houses,  &a, 
of  the  bankrupt  Edge  v.  Parker \  8  B.  &  C.  700 
— -Bayley. 

A  warrant  under  s.  29  to  search  for  the  goods 
of  a  bankrupt  in  the  house  of  a  third  person,  is 
not  valid,  if  granted  to  any  one  except  the  mes- 
senger under  the  commission.  Sly  v.  Stevenson, 
2  C.  &  P.  464— Best 

There  is  no  jurisdiction  in  bankruptcy  to  order 
goods  seized  by  a  messenger  to  be  delivered  up 
to  a  person  claiming  them  as  his.  Ex  parte 
Cragg*,  1  Rose,  25. 

The  messenger  is  to  enter  and  seize,  at  bis 
own  hazard,  the  property  of  the  bankrupt ;  but  if 
he  enters  the  house,  and  seizes  the  property  of 
another,  acting  under  authority,  he  cannot  be 
turned  out,  but  the  party  must  take  his  remedy 
at  law.  Ex  parte  Page,  1  Rose,  1 ;  17  Ves.  jun. 
59. 

Obstructing  &  messenger  in  the  execution  of 
his  warrant,  is  a  contempt.    Id. 

And  contemptuous  language,  or  force,  is  a 
contempt    Id. 

Quaere,  whether  a  messenger,  having  been  in 
possession  under  a  warrant,  and  abandoned  it, 
the  warrant  is  not  spent?  Id. 

Where  the  messenger  was  put  out  of  posses- 
sion of  property  on  board  a  ship,  by  threatening 
to  throw  him  overboard,  the  parties  also  using 
contemptuous  language,  they  were  ordered  to 
give  security  for  answering  the  bankrupt's  in- 
terest   Ex  parte  Dixon,  b*  Yes.  jun.  104. 

A  messenger  having  possessed  property  under 
a  commission  which  had  been  superseded,  and 
tor  which  be  had  not  accounted  to  the  assignees 
nnder  that  commission,  was  ordered  to  account 
to  the  assignees  under  a  subsequent  subsisting 
commission.    Ex  parte  Shaw,  2  Glyn  &  J.  73. 

2.  Feet. 

The  petitioning  creditor  is  liable  to  pay  the 


costs  and  expenses  of  a  commission  until  the 
assignees  are  chosen.  Finehett  v.  How,  2  Gamp, 
275 — Ellenborough. 

He  is  also  liable  to  the  messenger  under  a 
commission  of  tpnkruptcy,  for  the  costs  and  ex- 
penses attending  it,  notwithstanding  such  mes. 
senger  was  employed  by  the  solicitor.  Hart  v. 
White,  Holt,  376— bibbs. 

But  he  is  only  liable  to  the  messenger  for  ne- 
cessary expenses.  Billings  v.  Waters,  1  Stark, 
363— Ellenborough. 

Therefore,  he  is  not  liable  for  the  expenses  of 
an  unnecessary  and  fruitless  journey  to  the  Isle 
of  Man,  unless  upon  a  special  contract    Id. 

The  messenger  may  recover  from  the  petition* 
ing  creditor  his  fees  for  his  services,  before  the 
party  be  declared  a  bankrupt,  though  the  party 
was  since  declared  a  bankrupt,  and  the  messen- 
ger's bill  ordered  by  the  commissioners  to  be  paid 
by  the  assignees  out  of  the  estate.  Burwood  v. 
Kant,  2  C.  &  P.  123— Abbott. 

A  petitioning  creditor  was  ordered  to  pay  the 
messenger  his  costs  as  taxed  by  the  commission- 
ers, and  the  assignees  to  pay  his  subsequent 
costs,  where  the  commission  was  supersedeable, 
and  was  considered  as  superseded.  Ex  parte 
Johnson,  1  Glyn  &  J.  23. 

A  petition  by  the  messenger,  praying  that  the 
solicitor  to  the  petitioning  creditor,  who  was  in, 
solvent,  might  pay  the  messenger's  costs  up  to 
the  choice  of  assignees,  was  dismissed  with  costs, 
as  the  solicitor  is  not  liable  to  the  messenger  ex- 
cept upon  special  contract  Ex  parte  Burwood, 
2  Glyn  &J.  70. 

The  solicitor  is  not  liable  in  the  first  instance 
to  the  messenger  whom  he  nominates  for  his  bill 
of  fees ;  but  if  the  solicitor  agree  with  the  peti- 
tioning creditor  to  work  a  commission  for  a  sum 
certain,  and  receive  a  great  part  of  that  sum,  he 
will  be  liable  to  such  messenger.  Hartop  v. 
Juckes,  2  M.  &  S.  438;  2  Rose,  263. 

The  solicitor  is  an  agent  merely,  and  is  not  to 
be  regarded  as  a  principal  as  respects  the  mes- 
senger; and,  although  he  makes  himself  respon- 
sible to  the  messenger,  the  petitioning  creditor 
will  not  therefore  be  exonerated  without  the  ex- 
press consent  of  the  messenger  to  discharge  him. 
Hart  v.  White,  Holt,  376— Gibbs. 

Where  a  commission  was  superseded,  the  pe- 
titioning creditor  absconding,  the  messenger, 
having  recovered  part  of  his  demand  from  him, 
was  permitted  to  bring  an  action  against  the  so- 
licitor for  the  residue,  and  damages  and  costs  in 
an  action  against  him  acting  under  the  commis- 
sion.   Ex  parte  Hartop,  12  Ves.  jun.  349. 

An  assignee  is  not  liable,  under  the  5  Geo.  2, 
c  30,  8. 25,  to  pay  the  messenger  the  costs  in- 
curred by  him  previous  to  the  appointment  of  the 
assignee.  Burwood  v.  Felton,  4  D.  &  R.  621 ;  3 
B.  &  C.  43. 

It  is  no  objection  to  an  application  by  a  mes- 
senger that  the  assignees  may  be  directed  to  pay 
him  his  bill  of  fees,  that  he  has  neglected  to 
make  a  demand  upon  them  till  after  a  final  divi- 
dend ;  they  must  be  presumed  to  have  known  of 
his  having  such  a  claim,  and  ought  not  to  have 
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distributed  the  funds  without  reserving  sufficient 
to  satisfy  it.    Ex  parte  Hartop,  1  Rose,  449. 

There  is  no  doubt  of  the  jurisdiction  of  the 
Chancellor  sitting*  in  bankruptcy  to  order  assign- 
ees to  pay  a  messenger's  bill  of  fees.    Id. 

Messenger's  fees  fixed.  Reg.  Gen.  H.  T.  2 
WilL  4, 1  Deac.  &  Chit  xxviii. 

XXVI.  Evidence  in  Bankruptcy. 

1.  Generally. 

Proof  of  fact  of  Bankruptcy.] — A  writ  of  su- 
persedeas, reciting  that  a  commission  issued  on 
a  day  certain,  is  evidence  to  show  that  such  a 
commission  issued  on  that  day.  Gervis  v.  Grand 
Western  Canal  Company,  5  M.  &  S.  76. 

In  an  action  against  a  petitioning  creditor  un- 
der a  former  commission,  who  illegally  com- 
pounded with  the  bankrupt,  the  supersedeas  of 
the  former  commission  is  conclusive  evidence  of 
the  bankruptcy.  Ledbetter  v.  Salt,  4  Bing.  623 ; 
1  M,  &  P.  597. 

In  an  action  by  an  uncertificated  bankrupt  for 
the  payment  of  a  sum  which  the  defendant  has 
paid  to  the  assignees,  the  adjudication  of  bank- 
ruptcy, with  the  assignment,  and  proof  that  the 
plaintiff  passed  his  examination  and  endeavoured 
to-  obtain  his  certificate,  is  sufficient  evidence  of 
the  bankruptcy.  Crofton  v.  Poole,  1  B.  &.  Adol. 
568. 

Declarations  of  an  assignee  suing  as  such, 
made  before  he  was  chosen  assignee,  are  not  ad- 
missible against  him.  Fenwick  v.  Thornton,  M. 
&M.  51— Abbott 

Where  the  defendant  at  the  trial  gave  in  evi- 
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with  the  certificate  of  inrolment  indorsed,  i»  suf- 
ficient evidence. 
By  8.  97,  office  copies  are  made  evidence. 

•  ■— — — 

2.  Examinations. 

Of  Bankrupt.]— Upon  a  petition  to  supersede, 
the  bankrupt's  examination  before  the  commis- 
sioners is  evidence  to  show  that  the  petitioner  is 
not  a  creditor,  although  the  petitioner  wa§  not 
present  at  the  examination.  Ex  parte  Foalu% 
Buck,  98. 

It  cannot  be  read  as  evidence  against  a  third 
party  who  has  no  power  of  cross-examining  the 
bankrupt  Ex  parte  Arnsby,  2  Deac.  &  Chit  212. 

Of  third  Parties.]— Examinations  of  parties 
before  the  commissioners  are  evidence  in  actions 
against  them  by  the  assignees,  unless  such  ex- 
aminations were  obtained  by  imposition,  or  under 
duress.    JRobson  v.  Alexander,  1 M.  &  P.  448. 

Quaere  whether  an  admission  obtained  under 
such  compulsory  examination  can  be  used  as 
evidence  ?  Tucker  v.  Barrow,  7  B.  &  C.  623;  3 
C.&.P.85. 

Where  a  party,  examined  before  commission, 
era,  admitted  that  he  had  received  a  sum  of  mo. 
ney  on  account  of  the  bankrupt,  after  an  act  of 
bankruptcy,  but  not  that  it  was  a  subsisting 
debt:— Held,  that  this  was  not  evidence  suffi- 
cient to  support  a  count  on  an  account  staled 
with  the  assignees.     Id. 

Where  a  party  had  been  examined  before  com- 
missioners, but  part  only  of  his  deposition  bad 
been  written  down,  but  which  he  had  signed  ai 
the  time  :—Held,  that  the  examination  was  en- 
dence  against  hira.     Mtiward  v.  Forbet,  4  wp. 


given  by  the  assignees  to  prove  the  payment  of  a 
sum  of  money  from  him  to  them,  and  the  judge 
was  inclined  to  think  such  proof  sufficient;  and 
the  defendant  afterwards  attempted  to  prove  the 
validity  of  the  commission,  and  failed,  and  the 
jury  found  a  verdict  tor  the  plaintiff: — It  was 
held,  that  the  defendant  was  precluded  from  dis- 
turbing the  verdict.  Smith  v.  Evans,  2  Moore, 
474. 

On  a  general  plea  of  bankruptcy  under  5  Geo. 
2,  c.  30,  the  plaintiff  may  give  the  condition  of 
the  bond  on  which  the  action  is  brought  in  evi- 
dence, to  show  that  he  is  not  barred  by  the  cer- 
tificate.   Altopv.  Price,  1  Dougl.  160. 

An  allegation,  stating  that  before  the  execu- 
tion of  a  certain  release,  the  party  who  executed 
it  **  became  and  was  a  bankrupt,*'  is  supported 
by  proof  of  his  having  executed  it  after  an  act  of 
bankruptcy,  which  was  not  followed  by  a  com- 
mission for  nearly  two  years,  where  the  execu- 
tion took  place  while  the  party  was  in  prison. 
Mavor  v.  Pyne,  2  C.  &  P.  91 ;  3  Bing.  285 ;  11 
Moore,  2. 

Proceedings  Evidence.] — By  C  Geo.  4,  c.  16, «. 
96,  no  commission,  adjudication,  assignment,  or 
certificate,  or  other  matter  directed  by  the  Chan- 
cellor  to  be  inrolled,  shall  be  evidence  without 
inrolment;  but  the  production  of  the  instrument, 


So,  an  examination  of  a  bankrupt  before  the 
commissioners,  when  proved  to  have  been  written 
and  signed  by  the  defendant,  may  be  admitted 
against  him,  without  considering  how  it  was  ob- 
tained. StockJUth  v.  De  Tastet,  4  Camp.  10 1  * 
Rose,  282 — Ellcnborough. 

Although  a  person  has  been  Improperly  e» 
mined  before  the  commissioners,  upon  a  sutyea 
unconnected  with  the  interests  of  the  bankro|ti 
estate,  with  a  view  to  procure  evidence  in  an  ac- 
tion depending  against  him,  the  examination  oaf 
be  used  as  evidence  by  the  plaintiff  at  the  trial « 
the  action,  and  the  judge  at  Nisi  Prius  cannot  in- 
quire into  the  abuse  of  the  authority  of  the  gw« 
seal,  by  which  the  examination  was  obtained,  is. 

The  remedy  of  a  party  so  im  proper  JyexaniinM 
is  by  an  application  to  the  Lord  CbanccUor,  w 
have  the  examination  taken  off  the  file  and  can- 
celled.   Id. 

The  defendant's  examination  before  the«£ 
missioners  may  be  given  in  evidence,  to  aw* 
that,  by  his  own  confession,  he  had  c?J**?y 
property  belonging  to  the  bankrupt    «w* 
BeadneU,  1  Camp.  30 — Ellenborough. 

The  examination  of  a  creditor  of  a  o"^ 
who  has  taken  the  goods  of  the  bankrupt  m  ex- 
ecution after  an  act  of  bankruptcy,  <*""*to 
used  in  an  action  by  the  assignees  to  snow  *» 
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knowledge  of  the  bankrupt's  insolvency  at  the 
time  of  the  execution.  Deady  v.  Harrison,  1 
Stark,  60 — Ellenborough. 

If  examinations  are  taken  in  the  presence  of 
the  party,  they  may  be  used  as  evidence.  In  re 
Feaks,  1  Mont  &  Bligb.  21  a 

The  examinations  of  witnesses  after  the  bank- 
ruptcy, are  not  evidence  against  the  assignees. 
HUcnens  v.  Congreve,  1  Mont.  235. 

Proof  of.] — Parol  evidence  of  any  thing-  that  a 
bankrupt  says  at  the  time  of  his  last  examination, 
cannot  be  received,  although  it  should  appear  that 
no  part  of  what  he  said  was  taken  down  in 
writing.    Rex  v.  Walters,  5  G,  &  P.  138— Park. 

Evidence  may  be  given  by  parol  of  material 
facts,  which  transpired  at  an  examination  before 
the  commissioners,  but  which  were  not  taken 
down  in  writing.  Rowland  v.  Aehby,  1  C.  &.  P. 
649;  R.  &  M.  231— Best 

Examinations  of  the  defendant  before  com- 
missioners, (proved  to  be  correct,)  are  evidence 
although  not  signed.  Boddenham  v.  Lewis, 
Peake's  Add.  Cas.  245— Wood. 

Where  a  person  is  examined  at  a  private  exa- 
mination before  commissioners,  and  that  exami- 
nation is  taken  down,  it  is  sufficient  if  so  much 
only  is  taken  down  as  is  conceived  to  be  neces- 
sary to  be  used  in  evidence,  provided  such  part 
has  been  read  over  to  him,  and  he  has  signed  it : 
the  whole  of  his  examination  need  not  to  be 
taken  down,  to  make  that  evidence  which  ap- 
plies to  the  matter  in  dispute.  Milward  v.  Forbes, 
4  Esp.  172— Ellenborough. 


3.  When  no  proof  of  Requisites  necessary. 

Assignees1  Title  admitted.] — If,  in  an  action 
of  trover  by  assignees,  the  defendant's  attorney 
admit  that  the  party  was  duly  declared  bankrupt, 
and  the  defendant  do  not  give  notice  to  dispute, 
he  is  precluded  from  objecting  to  any  of  the  re- 
quisites to  support  the  commission.  Parting  v. 
Tucker,  3  M.  &  P.  558. 

In  an  action  by  assignees,  on  an  account  stated 
with  the  bankrupt : — Held,  that  evidence  of  that 
fact,  without  evidence  of  any  promise  to  repay 
the  assignees,  was  sufficient  to  support  a  count 
laying  the  promise  to  them.  Skinner  v.  Rebow, 
1  Selw.  N.  P.  239. 

If  a  debtor  to  a  bankrupt's  estate,  on  being  ap- 
plied to  by  a  person  whom  he  knows  to  be  the 
collector  of  debts  for  the  assignee,  Bays,  u  I  will 
call  and  pay  the  money,"  such  promise  is  an  ad- 
mission of  the  right  of  the  assignee,  and  renders 
it  unnecessary,  in  an  action  for  the  money,  to 
give  the  usual  proofs  in  support  of  the  commis- 
sion.    Pope  v.  Monk,  2  C.  &  P.  112— Abbott 

It  is  competent  to  a  defendant  to  impeach  the 
title  of  a  bankrupt,  in  an  action  by  his  assignees, 
though  he  himself  claims  title  under  the  bank- 
rupt    Taylor  v.  Kinlock,  1  Stark.  175— Ellenb. 

Upon  a  plea  of  payment  to  debt  on  bond  by 
the  plaintiffs  as  assignees,  it  is  not  incumbent  on 
the  plaintiffs  to  prove  themselves  to  be  assignees. 


Corsbie  v.  Oliver,  1  Stark.  76;  2  Rose,  461— El- 
lenborough. 

Where  assignees  declared  as  endorsees  against 
the  drawer  of  a  bill,  and,  to  prove  notice  to  the 
latter  of  the  dishonour  by  the  acceptor,  produced 
an  agreement  between  the  drawer  and  K.  (an  in- 
termediate endorsee,)  reciting  that  the  bill  in 
question  was,  amongst  other  bills  to  which  the 
drawer  was  a  party,  overdue,  and  was  or  ought 
to  be  in  the  hands  of  K. : — Held,  that  the  plain- 
tiffs were  not  bound  to  prove  that  they  were  as- 
signees, though  they  declared  in  that  character. 
Gunsan  v.  Metx,  2  D.  &.  R.  334:  S.  C.  not  &  P.  1 
B.  &  C.  193. 

In  trover  by  the  assignees  of  the  sheriff  against 
the  assignees  of  a  bankrupt,  for  taking  goods 
which  the  former  claimed  under  an  execution  is- 
sued before  the  bankruptcy : — Held,  that  he  must 
prove  the  judgment  against  the  bankrupt,  as 
well  as  the  writ  of  execution,  unless  it  appears 
upon  the  record  or  judge's  notes,  that  the  defend- 
ants were  the  assignees  of  the  bankrupt  GU- 
sier  v.  Eve,  8  Moore,  46;  1  Bing.  209. 

The  defendant  (in  an  action  at  the  suit  of  the 
assignee  of  a  bankrupt)  had  attended  a  meeting 
of  the  commissioners,  and  exhibited  the  account 
between  him  and  the  bankrupt,  and  afterwards 
made  a  part  payment  to  the  plaintiff  on  that  ac- 
count : — Held,  in  an  action  for  the  balance  re- 
maining due,  that  this  was  prima  facie  evidence, 
as  against  the  defendant,  that  the  plaintiff  was 
assignee,  and  that  it  was  not  necessary  to  produce 
the  proceedings  under  the  commission,  the  de- 
fendant not  having  given  notice  of  his  intention 
to  dispute  the  bankruptcy.  Dickinson  v.  Coward, 

1  B.  &  A.  677. 

A  defendant,  in  a  suit  by  assignees,  was  told  at 
an  interview  with  their  attorney  (which  was 
arranged  by  his  own  attorney,  but  which  he 
thought  proper  to  attend  alone,)  that  his  attorney 
had  proposed  that  he  should  admit  every  fact,  ex- 
cept the  merits,  provided  the  plaintiffs  would 
waive  their  right  of  holding  him  to  bail ;  and  he 
was  asked,  whether  that  proposal  was  made  by 
his  authority.  He  replied,  that  it  was;  and  that 
he  was  ready  to  carry  it  into  effect,  as  the  only 
question  he  wished  to  try  was,  whether  he  was 
liable  on  the  undertaking  he  had  given : — Held, 
that  this  amounted  to  an  admission  of  the  right  of 
the  assignees  to  sue,  although  no  mention  was 
made  of  it  in  the  conversation.  Davis  v.  Burton, 
4  C.  &,  P.  166— Tindal. 

Semble,  that  it  would  have  been  otherwise,  if, 
without  further  explanation,  he  had  only  said 
that  he  wished  to  try  upon  the  merits.    Id. 

Held,  also,  that  having  received  advantage 
from  the  admission,  in  the  waiver  of  the  right  to 
hold  to  bail,  he  could  not  afterwards  withdraw  it, 
and  insist  upon  proof  of  the  bankruptcy.    Id. 

An  admission  by  the  defendant  that  be  has  re- 
ceived 300J.  from  a  bankrupt,  after  an  act  of 
bankruptcy,  will  not  support  a  count  on  an  ac- 
count stated  with  the  assignee.  Stafford  v.  Clark* 

2  Bing.  377 ;  2  C.  &  P.  403. 

In  proving  the  title  of  assignees,  if  the  peti- 
tioning creditor  was  the  assignee  of  another  bank* 
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nipt,  it  ia  necessary  to  prove  the  title  of  the  pe- 
titioning creditor  to  be  such  assignee,  by  all  the 
like  proof  by  which  the  title  of  the  assignee  in 
question  is  to  be  proved.  Doe  d.  Mawson  v.  IAs- 
ton,  4  Taunt  741;  2  Rose,  276. 

Upon  a  plea  in  abatement,  that  A.  and  B.  the 
assignees  of  C.  a  bankrupt,  ought  to  have  joined, 
it  is  not  sufficient  for  the  defendant  to  prove  that 
A.  and  B.  acted  as  assignees ;  he  must  prove  that 
they  were  so,  either  by  the  production  of  the  as- 
signment, or  by  proving  the  admission  of  the 
plaintiff  to  that  effect  Passmore  v.  Bousfield, 
1  Stark.  296— Ellenborough. 

^  What  Action*.]— In  an  action  by  a  bankrupt 
against  his  assignees,  although  they  are  not 
named  as  such  in  the  record,  notice  must  be 
given  under  the  49  Geo.  3,  c.  121,  s.  10,  or  the 
commission  and  proceedings  will  be  sufficient 
evidence  of  the  trading,  act  of  bankruptcy,  and 
petitioning  creditor's  debt  Simmonds  v.  Knight, 
1  Rose,  358;  3  Camp.  251— Ellenborough. 

In  an  action  brought  by  the  bankrupt  against 
his  assignees,  independently  of  the  notice,  he 
will  be  presumed  to  know  that  the  bankruptcy  is 
disputed,  and  ought  to  be  provided  with  evidence 
to  support  it    Ex  parte  Dick,  1  Rose,  51. 

If  the  title  of  assignees  who  are  strangers  to 
the  record  comes  in  question  incidentally,  it 
must  be  proved  in  the  same  mode  as  before  the 
stat.  49  Geo.  3,  c.  129,  although  no  notice  of 
contesting  the  bankruptcy  has  been  given  by  the 
opposite  party.  Doe  d.  Mawson  v.  Lieton,  4 
Taunt  741 ;  2  Rose,  276. 

In  an  action  by  the  assignees  of  A.,  against 
whom  a  commission  was  sued  out  upon  the  peti- 
tion of  the  assignees  of  B.,  and  no  notice  being 
given  to  dispute  the  validity  of  the  commission : 
—Held,  upon  49  Geo.  3,  c  121,  a.  10,  that  proof 
of  the  proceedings  under  a  commission  was  suffi- 
cient evidence  of  the  petitioning  creditor's  debt, 
without  going  into  any  evidence  of  the  validity 
of  B.*s  commission.  Skaife  v.  Howard,  4D.& 
R.37. 

Where  it  is  immaterial  whether  the  action  is 
brought  by  the  bankrupt  or  his  assignees,  the 
proceedings  are  evidence  of  the  requisites,  al- 
though notice  is  given  to  dispute.  Smith  v. 
Woodward,  4  C.  &  P.  542— Patteson. 

In  an  action  of  detinue  by  the  assignees,  where 
no  demand  is  made  by  the  bankrupt  before  the 
bankruptcy,  and  notice  is  given  to  dispute  the 
requisites,  the  proceedings  are  sufficient  evi- 
dence.   Id, 

If  a  person  who  is,  in  fact,  assignee  of  a  bank- 
rupt be  Bued  in  trover,  and  it  appear  that  he 
claims  the  goods  as. property  belonging  to  the 
bankrupt ;  in  making  out  this  defence  he  need 
not  give  evidence  of  the  trading,  &c,  unless  there 
has  been  notice  of  disputing  the  commission,  al- 
though he  be  not  in  point  of  form  sued  as  as- 
signee. Newport  v.  Rollings,  3  C.  At  P.  223 — 
Vaughan. 

Trover  is  an  action  for  a  demand  within  the 
meaning  of  6  Geo.  4,  c.  16,  s.  92.  Bobson  v. 
Alexander,  1  M.  &  P.  44a 


4.  When  deposition*  evidence. 

Generally.}— By  6  Geo.  4,  c.  16,  a.  92,  if  the 
bankrupt  shall  not  (if  he  was  within  the  kingdom 
at  the  issuing  of  the  commission)  within  two  cal- 
endar months  after  the  adjudication,  or  (if  he  was 
not)  within  twelve  calendar  months  after  the  ad- 
judication, have  given  notice  of  his  intention  to 
dispute  the  commission,  and  have  proceeded 
therein  with  due  diligence,  the  depositions  of  the 
petitioning  creditor's  debt,  trading,  and  act  of 
bankruptcy,  shall  be  conclusive  evidence  of  the 
matters  therein  respectively  contained,  in  all  ac- 
tions at  law,  or  suits  in  equity,  brought  by  the  as- 
Bignees,  for  any  debt  or  demand,  for  which  the 
bankrupt  might  have  maintained  any  action  or 
suit 

By  2  k,  3  Will.  4,  c.  114,  e.  8,  in  the  event  of 
the  death  of  any  of  the  witnesses  deposing  to  tht 
petitioning  creditor's  debt,  trading,  or  acts  of 
bankruptcy,  the  depositions  of  such  witnesses,  if 
inrolled,  may  be  used  in  all  cases  where  tht 
party  using  the  same  shall  claim,  maintain,  or 
defend  same  right,  title,  interest,  claim,  or  de- 
mand, which  the  bankrupt  might 

The  92d  section  is  prospective,  and  only  apv 
plies  to  commissions  to  be  issued  after  the  pass- 
ing of  that  act,  as  it  binds  the  bankrupt  if  be 
does  not  give  notice  to  dispute  the  commission 
within  two  months  after  the  adjudication.  Key 
v.  Cook,  2  M.  &,  P.  720. 

The  depositions  are  conclusive  evidence,  so  as 
not  to  admit  evidence  of  fraud  in  the  concoction 
of  any  of  the  requisites  to  support  the  commis- 
sion.    Young  v.  Timmins,  1  Tyr.  15. 

Notwithstanding  there  has  been  no  notice  to 
dispute  under  the  act,  the  proceedings  are  not 
conclusive  evidence  of  the  facts  therein  rtatrd, 
but  the  court  is  still  to  form  a  judgment  upon 
them,  whether  they  prove  an  act  of  bankruptcy 
or  not    Brown  v.  ForrestaU,  HoH,  190— Gibes. 

Where  no  notice  is  given,  the  plaintiff  may 
call  witnesses  to  contradict  the  depositions  re- 
specting the  trading,  petitioning  creditor's  debt, 
or  act  of  bankruptcy.  EMs  v.  Shirley,  3  Camp, 
424 ;  2  Rose,  143— Ellenborough. 

There  is  not  any  necessity  for  putting  in  the 
proceedings  as  evidence  where  there  is  no  notice 
to  dispute.  Bevan  v.  Lewis,  2  Glyn  &  J.  345; 
1  Sim.  376. 


Although  the  objection  appears  upon  the 
ceedings,  and  requires  no  evidence  to  support  it 
Id. 

In  an  action  by  an  assignee,  for  a  demand  for 
which  the  bankrupt,  if  solvent,  might  sue,  after 
notice  by  the  defendant  to  dispute  the  bankruptcy 
given  within  two  months  after  adjudication,  the 
depositions  are  evidence  to  prove  the  bankruptcy, 
unless  the  bankrupt  himself  has  given  notice  to 
dispute  the  commission.  Earith  v.  Schroder,  M. 
&  M.  24— Abbott 

The  depositions  are  conclusive  evidence  in  a 
case  where  the  bankrupt  might  have  sued,  if  so 
bankruptcy  had  ensued,  though  the  convensoai 
which  gave  the  right  of  action  took  place  after 
the  act  of  bankruptcy.  Fox  v.  Moloney,  2  C.  & 
J.  325;  2Tyr.285. 
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To  render  the  proceeding*  evidence,  pursuant 
to  the  act,  it  is  enough  to  show  that  they  are  pro- 
duced from  the  custody  of  the  solicitor  to  the 
commission,  or  to  prove  the  handwriting  of  one 
of  the  commissioners  before  whom  they  were 
taken.  Collinson  v.  Hillear,  3  Camp.  30 ;  1  Rose, 
221— EUenborough. 

In  action*  by  assignees.] — It  is  only  in  actions 
or  suits  brought  by  the  bankrupt's  own  assignees 
for  a  debt  or  demand  for  which  he  might  have 
sued,  that  the  depositions  are  made  evidence. 
BhukeU  v.  Drummond,  10  B.  &  C.  153. 

Where  in  an  action  by  the  assignees  of  B.,  a 
bankrupt,  in  order  to  prove  the  petitioning  cre- 
ditor's debt,  they  proved  that  B.  was  indebted  to 
one  &,  that  a  commission  afterwards  issued 
against  R.,  and  that  his  assignees  were  the  peti- 
tioning creditors  against  B.,  and,  in  order  to  sup- 
port the  commission  against  R»,  produced  the 
proceedings  under  it : — Held,  that  they  were  not 
admissible  in  evidence,  and  that  the  plaintiffs 
were  bound  to  prove  by  other  evidence  R.'s  trad- 
ing, act  of  bankruptcy,  &c  Id\ 

If  a  bankrupt,  before  bis  bankruptcy,  let  a 
person  have  goods,  telling  him  to  keep  them  till 
he  (the  bankrupt)  wants  them  back,  and  no  de- 
mand be  made  of  them  till  after  the  bankruptcy : 
— Held,  that  if,  in  an  action  of  detinue  by  .the  as- 
signees, notice  is  given  of  disputing  the  bank- 
ruptcy, the  proceedings  are  evidence  of  the  trad- 
ing, 4c.  under  Beet  92  of  the  6  Geo.  4,  c  16. 
Smith  v.  Woodward,  4  C.  &  P.  541— Patteeon. 

The  petitioning  creditor's  debt,  trading,  and 
act  of  bankruptcy,  were  sufficiently  proved  by  the 
production  of  the  commission,  and  the  proceed- 
ings under  it,  in  a  case  where  the  defendant  was 
not  named  as  assignee  on  the  record,  provided 
no  notice  under  stat  49  Geo.  3,  c  121,  s.  10,  had 
been  given  by  the  plaintiff.  Rows  v.  Lant,  Gow, 
24— Dallas.  &  P.  Simtnonds  v.  Knight,  3  Camp. 
251 ;  1  Rose,  358. 

^  Where,  upon  a  trial,  no  notice  having  been 
given  to  dispute  the  commission,  the  proceedings 
under  it  were  put  in  as  well  as  the  commission, 
and  a  perfect  petitioning  creditor's  debt  did  not 
appear  upon  the  proceedings : — Held,  neverthe- 
less, that  the  validity  of  the  commission  could  not 
be  disputed.  Macbeaih  v.  Coates,  4  Bing.  34 :  S. 
€.  nom.  Maebeath  v.  Cooke,  12  Moore,  122. 

In  an  action  by  assignees,  where  part  of  the 
claim  might  have  been  recovered  by  the  bank- 
rupt, and  part  not,  and  the  assignees  rely  upon 
the  proceedings  as  evidence  of  the  requisites, 
they  must  elect  to  go  for  that  part  which  the 
bankrupt  might  have  recovered.  Gibson  v.  Old- 
Jield,  4  C.  &  P.  314— Tenterden. 

In  an  action  by  assignees,  where  there  are 
some  counts  or  causes  of  action  on  which  the 
bankrupt  might  have  sued,  and  others  on  which 
be  could  not,  the  proceedings  under  the  commis- 
sion are  admissible  in  evidence,  if  the  plaintiffs 
elect  to  proceed  only  on  those  counts  which  the 
bankrupt  might  have  sustained.  Jones  v.  Fort, 
M.  &  M.  196— Tenterden. 

A  tenant  having  committed  an  act  of  bank- 


ruptcy in  October,  1810,  upon  which  a  commis- 
sion issued  on  the  21st  of  January,  1811,  and 
the  sheriff  having  on  the  7th  of  January  levied 
an  execution  under  which  he  sold  the  goods  of 
the  tenant  on  the  21st  and  22d  of  January  for 
520Z.,  and  out  of  that  sum  paid  the  landlord  140k 
for  one  year's  rent  in  arrear : — Held,  in  an  ac- 
tion for  money  had  and  received,  brought  by  the 
assignees  of  the  bankrupt  tenant  against  the  she- 
riff, to  recover,  the  whole  amount  of  the  sum  le- 
vied, that  the  property  in  the  goods  being  changed 
by  the  act  of  bankruptcy  and  commission,  and 
transferred  to  the  assignees,  it  lay  upon  the  she- 
riff to  prove  that  be  had  paid  over  the  money  to 
the  landlord  and  execution  creditor,  before  he 
had  notice  of  the  commission  issued,  and,  not 
giving  such  proof,  that  he  was  liable  for  the 
amount  to  the  assignee.  Zee  v.  Lopes,  15  East,. 
231 ;  1  Rose,  342. 

In  an  action  against  assignees  and  their  ser- 
vants, the  proceedings  may  be  read  in  evidence, 
where  no  notice  has  been  given  to  dispute,  al- 
though there  are  other  defendants  on  the  record 
besides  the  assignees*  GUman  v.  Cousins,  2  Stark. 
182— Bayley. 

5.  Notice  to  dispute. 

(a)  Necessity. 
By  6  Geo.  4,  c  16,  s.  90,  in  actions  by  or 
against  assignees,  or  in  actions  against  commis- 
sioners, or  persons  acting  under  their  warrant, 
for  any  thing  done  as  such  commissioners  or  un- 
der such  warrant,  no  proof  shall  be  required  of  the 
petitioning  creditor's  debt,  trading,  or  act  of 
bankruptcy,  unless  the  other  party  in  such  ac- 
tion shall,  if  defendant,  a|  or  before  pleading,  or,  if 
plaintiff  before  issue  joined,  give  notice  in  writ* 
ing  to  such  assignee,  commissioner,  or  other 
person,  that  he  intends  to  dispute  some  and  which 
of  such  matters. 

By  s.  91,  the  same  thing  is  to  apply  to  suits  in 
equity. 

The  commission  and  proceedings  under  the 
bankruptcy  were  conclusive  evidence  of  the  trad- 
ing, the  debt,  and  the  act  of  bankruptcy,  unless 
notice  had  been  given  in  pursuance  of  the  sta- 
tute 49  Geo.  3,  c  121,  s.  11,  of  the  party's  inten- 
tion to  dispute  them.  Humphries  v.  Coggan,  I 
Rose,  226. 

In  an  action  by  assignees,  if  the  defendant 
does  not  give  notice  to  dispute,  he  cannot  dispute 
the  validity  of  the  commission  itself.  Eernasco- 
ni  v.  GUngall  {Earl),  1  M.  &  R.  326. 

In  trover  by  assignees,  notice  to  a  petitioning 
creditor  of  an  act  of  bankruptcy  previous  to  the 
debt,  is  not  to  be  presumed ;  although  the  fact 
that  such  a  prior  act  was  committed  appeared  on 
the  face  of  the  depositions,  which  were  read  in 
evidence,  to  prove  the  act  of  bankruptcy  on  which 
the  commission  was  founded.  Thackrah  v.  Wood, 
3  Stark.  141— Abbott 

A  new  trial  was  granted  after  a  nonsuit,  where 
assignees  failed  to  prove  the  act  of  bankruptcy, 
and  defendant's  notice  to  dispute  was  in  too  gene- 
ral terms.  Trimley  v.  Unrein,  6  B.  &.  C.  537 : 
8.  C.nom.  TrimUy  v.  Uwins,  9  D.  &  R.  548. 
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In  actions  by  assignees,  if  the  commission 
issued  between  the  2d  of  May  and  the  1st  of 
September,  1825,  the  formal  proofs  in  support  of 
the  commission  must  be  made  out  by  parol  evi- 
dence of  the  trading,  act  of  bankruptcy,  &c. 
whether  notice  of  disputing  them  has  been  given 
or  not     Giles  v.  Powell,  2  C.  &  P.  259— Best 

A  commission  of  bankruptcy,  -issued  against 
an  infant  upon  a  debt  contracted,  and  an  act  of 
bankruptcy  committed  during  his  minority,  is 
absolutely  void ;  and  if  the  assignees  have  rea- 
son to  know  that  he  intends  to  set  up  his  infancy, 
it  is  not  necessary  for  him  to  give  them  the  no- 
tice required  by  the  statute,  that  he  intends  to 
dispute  the  proceedings  under  the  commission. 
BeUon  v.  Hodges,  2  M.  &.  Scott,  496;  9  Bing. 
365. 

(6)  Practice, 

Withdrawing  Plea,] — Where  a  defendant,  in 
an  action  brought  against  him  by  the  assignee 
of  a  bankrupt,  pleads  the  general  issue,  without 
giving  notice  of  his  intention  to  dispute  the  bank- 
ruptcy, he  may,  under  a  judge's  order,  have 
leave  to  withdraw  such  plea,  and  plead  de  novo, 
with  the  notice  required  by  the  statute.  Gard- 
ner v.  Slack,  6  Moore,  489. 

The  defendant  was  allowed  to  withdraw  his 
plea,  and  to  replead,  after  giving  notice  that  he 
intended  to  dispute  the  petitioning  creditor's 
debt,  &c  Radmore  v.  Gould,  Wightw.  80;  1 
Rose,  123. 

Although  the  defendant  had  once  pleaded 
without  giving  notice  u  at  or  before  the  time  of 
his  pleading ;"  yet  if  he  had  leave  to  withdraw 
the  plea  and  plead  de  novo,  such  a  notice  given 
with  the  second  plea  was  sufficient,  under  the  49 
Geo.  3,  c.  121,  s.  10.  Decharme  v.  Lane,  2  Camp. 
324— Ellenborough. 

So,  under  6  Geo.  4,  c.  16,  s.  90,  if  a  plea  is 
delivered  without  a  notice,  and  upon  the  clerk 
discovering  that  he  had  omitted  to  give  notice, 
he  gets  the  plea  back,  and  before  the  expiration 
of  the  time  for  pleading  he  delivers  a  fresh  plea 
with  a  notice,  it  seems  it  is  sufficient  Lawrence 
v.  Crowdtr,  1  M.  &  P.  511 ;  overruling  S,  C.  3 
C.  &  P.  230. 

A  defendant  pleads  the  general  issue,  without 
giving  notice  to  dispute,  but,  before  the  time  for 
pleading  expires,  delivers  the  general  issue  again, 
with  notice,  such  notice  is  insufficient :  the  de- 
fendant in  such  a  case,  ought  to  move  for  leave 
to  withdraw  his  plea.  Pooh  v.  London  {Sheriff), 
1  Stark.  328— Ellenborough. 

In  actions  by  assignees,  to  which  the  general 
issue  was  pleaded  before  the  passing  of  stat  49 
Geo.  3,  c.  121,  it  was  unnecessary  to  prove  the 
trading,  act  of  bankruptcy,  or  petitioning  credi- 
tors debt;  but,  under  these  circumstances,  a 
judge  would  give  the  defendant  leave  to  withdraw 
his  plea,  and  plead  de  novo  with  notice.  WiUock 
v.  Westmacott,  2  Camp.  184-Ellenborough.  5.  P. 
Clarkson  v.  Dadds,  2  Camp.  184,  n— Mansfield. 

A  defendant  was  allowed  to  withdraw  his  re- 
joinder and  give  notice  to  dispute,  where  the 


witnesses  to  the  validity  of  the  commission  were 
dead.    Brickwood  v.  Miller,  2  Rose,  340. 

Form  and  Service.] — A  notice  to  depute  the 
bankruptcy  is  too  general :  the  stat  6  Geo.  4,  c. 
16,  s.  90,  requires  that  the  defendant  should  give 
notice  to  dispute  "  the  trading,  the  petitioning 
creditor's  debt,  or  the  act  of  bankruptcy."  Trim- 
ley  v.  Unwin,  6  B.  &  C.  537 :  S,  C.  nom.  TrimUy 
v.  Uwins,  9  D.  &  R.  548. 

The  notice  to  dispute  required  by  stat  49  Geo. 
3,  c.  121,  8.  10,  might  be  served  on  the  assignee, 
by  delivery  to  his  attorney.  Howard  v.  Earn- 
bottom,  3  Taunt  526 ;  2  Rose,  106. 

But  service,  by  leaving  the  notice  with  a  maid- 
servant, at  the  dwelling-house  of  the  assignee, 
was  not  sufficient  service.    Id. 

If  the  notice  be  served  at  the  same  time 
when  the  issue  is  delivered  with  notice  of  trial  oo 
the  back  of  it,  it  is  not  sufficient  under  the  statute. 
Richmond  v.  Heapy,  4  Camp,  20? :  &  C.not&F. 
1  Stark.  202— Ellenborough. 

In  an  action  by  or  against  assignees,  a  notice 
to  dispute  left  at  the  counting-house  of  the  party, 
with  his  clerk,  was  sufficient  to  exclude  the  pro* 
ccedings  from  being  evidence  under  that  statute, 
as  personal  service  on  the  assignee  was  not  ne- 
cessary. Widger  v.  Browning,  M.  &M.  27;3 
C.  &  P.  523— Abbott 

It  cannot  be  considered,  at  Nisi  Prius,  whether 
the  defendant's  attorney  has  agreed  to  accept  a 
notice  to  dispute,  which  had  been  delivered  after 
the  time  mentioned  in  the  act  of  parliament 
Folks  y.Scudder,  3  C. &  P. 232— Best 


Other  things,] — In  an  action  by  assignees,  the 
notice  to  dispute  is  nut  to  be  considered  as  part 
of  the  defendant's  regular  evidence  in  the  cans, 
but  may  be  proved  at  the  beginning  of  the  trial, 
and  immediately  puts  the  plaintiff  to  strict  proof 
of  the  matter  disputed.  Decharme  v.  Lam,  * 
Camp.  324 — Ellenborough. 

In  an  action  by  a  bankrupt  against  bis  as- 
signees, to  try  the  validity  of  the  commisW 
where,  notice  being  given  only  to  dispute  the  act 
of  bankruptcy,  the  defendants  read  the  two  depo- 
sitions on  the  file  of  the  proceedings  which  proved 
the  trading  and  petitioning  creditor's  debt,  the 
residue  of  the  proceedings  are  not  to  be  consider- 
ed in  evidence,  and  the  plaintiff's  counsel  basse 
right  to  inspect  them.  Bluck  v.  7%©™, 4 Camp. 
19 1 ;  2  Rose,  285— Ellenborough. 

If  the  trading,  petitioning  creditor's  debt,  and 
act  of  bankruptcy  are  proved  by  the  proceedings 
under  the  commission,  the  counsel  for  the  oppo- 
site party  has  no  right  to  look  at  any  of  the  pro* 
ceedings,  but  such  as  have  been  used  for  that 
purpose.  Stafford  v.  Clark,  I  C.  &  P.  26— Ban. 

(c)  Effect. 

A  party  omitting  to  give  notice  to  dispute  the 
requisites  admits  diem,  bat  not  the  effect  of  the 
commission  in  point  of  law.  Phillip*  t.  ibf^m* 
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In  an  action  by  assignee*,  under  a  commission 
■gainst  an  uncertificated  bankrupt,  the  defend. 
ant  may  give  in  evidence  the  existence  of  the 
previous  commission :  and  that  under  such  com. 
mission  his  effects  were  assigned,  and  the  bank- 
rupt uncertificated,  without  notice  to  dispute  any 
of  the  requisites;  whioh  is  an  answer  to  the  ac- 
tion.   PAUlipiv.  Hopwood,  IB.  &,A4ol.m,Si9. 

If  the  defendant  does  not  give  notice  to  dispute 
the  requisites  to  support  the  commission,  it  is 
unsettled  whether  the  assignees  can  invalidate 
by  relation  to  an  act  of  bankruptcy,  without 
proving  a  petitioning  creditor's  debt  before  the 
bankruptcy.  Norman  v.  Booth,  8  B.  &  C.  703— 
Tenterden  and  Parke;  contra,  fiayley  and  Liu 
tfedale. 


6.  Witnesses. 

(a)  Petitioning  Creditor. 

In  an  action  by  assignees,  the  petitioning  cre- 
ditor is  not  a  competent  witness  to  support  the 
commission,  although  he  may  be  called  on  the 
other  side  to  prove  it  invalid.  Green  v.  Jones,  2 
Camp.  411 — Ellenborough. 

A  petitioning  creditor  is  a  competent  witness 
to  defeat  the  commission,  and  even  to  cut  down 
the  petitioning  creditor's  debt  Loyd  v.  Stretton, 
2  Camp.  411 ;  1  Stark.  40 ;  2  Rose,  461— EUenb. 

Qussre,  whether,  in  an  action  by  assignees, 
the  petitioning  creditor  is  compellable  to  produce 
a  bill  indorsed  by  the  bankrupt,  on  which  the 
petitioning  creditor's  debt  is  founded?  Reed  v. 
James,  2  Rose,  464;  1  Stark.  132— Ellenborough. 

A  petitioning  creditor,  called  for  the  mere  pur- 
pose of  producing  such  a  document,  cannot, 
although  he  has  been  sworn,  be  cross-examined 
by  the  defendant.    Id. 

(b)  Other  Creditor*. 

In  all  cases  where  an  action  is  brought  to  try 
the  validity  of  a  commission,  every  creditor  of 
the  estate  is  incompetent  as  a  witness.  HaUen 
▼.  Homer,  1  C.  &  P.  108— Park. 

So  where  an  issue  is  directed  to  try  its  validity' 
Ex  parte  MaUcin,  2  Rose,  27. 

On  an  issue  to  try  whether  an  act  of  bank- 
ruptcy has  been  committed  or  not,  a  creditor  is 
incompetent  as  a  witness,  although  he  has  not 
proved  under  the  commission.  Crooks  v.  Ed. 
ward*,  2  Stark.  302— Ellen  borough. 

But  it  seems,  that  a  commissioner  is  a  compe- 
tent witness  to  prove  the  bankruptcy,  as  ho  can- 
not be  called  on  to  refund  the  fees  which  he  has 
received.    Id. 

A  creditor  who  has  not  proved  is  a  competent 
witness  to  support  the  commission,  although  not 
to  increase  the  estate.  William*  v.  Stevens,  2 
Camp.  301 — Ellenborough.  But  see  Adams  v. 
MaUcin,  3  Camp.  543— Gibbs. 

A  creditor  having  sold  his  chance  of  recover- 
ing his  debt,  is  a  good  witness  to  support  a  com- 
mission. Granger  v.  Furlong,  2  W.  Black.  1273. 

A  creditor  who  has  assigned  his  debt  is  a  com- 
petent witness  to  increase  the  rand  out  of  which 
vol.  I.  3  H 


the  debt  is  to  be  paid.    Heath  v.  HaU,  4  Taunt 
326;  2  Rose,  271. 

A  creditor  is  not  a  competent  witness  to  prove 
the  trading.  Ex  parte  Osborne,  2  Ves.  &  B.  177; 
1  Rose,  387. 

But  where  the  adjudication  was  rounded  upon 
the  evidence  of  a  shopman,  wbo,  although  a  credi- 
tor, had  stated  at  the  time  of  his  examination  that 
he  had  no  claim  against  the  bankrupt,  the  court 
refused  to  supersede  the  commission.  Semble, 
that  if  the  objection  be  not  taken  before  the  com- 
missioners at  the  time  of  the  examination,  it  can- 
not afterwards  be  urged  as  an  objection  to  the 
commission.  Ex  parte  Hill,  1  Mont  <fc  Mac  27$. 

The  objection  to  a  creditor  as  a  competent 
witness  to  sustain  a  commission,  cannot  be  taken 
by  himself  to  preclude  his  examination.  Ex  parts 
Chamberlain,  19  Ves.  jun.  481. 

A  creditor  may  be  asked  questions,  the  an- 
swers to  which  cannot  be  open  to  the  objection 
that  they  are  swayed  by  interest,  notwithstanding 
they  may  communicate  information  bv  which 
the  commission  may  be  sustained.  Binfidd  v. 
IWner,  Gow,  202— Holroyd. 

Therefore,  a  creditor  may  be  asked  if  he  has 
in  his  custody  the  bond  upon  which  the  petition- 
ing creditor's  debt  was  founded,  and  it  not,  to 
whom  be  has  delivered  it    Id. 

In  an  action  for  giving  a  false  character, 
whereby  the  plaintiff  has  lost  the  value  of  his 
goods,  and  the  person  recommended  having  be- 
come bankrupt,  a  creditor  of  the  bankrupt  is  a 
good  witness  to  prove  the  plaintiff's  case.  But- 
ton v.  Loyd.,  3  Esp.  207 — Kenyon. 

(c)  Bankrupt. 

A  bankrupt  can  never  be  a  witness  to  prove 
bis  own  trading,  act  of  bankruptcy,  or  the 
petitioning  creditor's  debt,  or  any  other  Act  ne- 
cessary to  support  the  commission.  Sanderson 
v.  laforest,  1 C.  &  P.  46 — Burrough. 

A  bankrupt  cannot  be  called  as  a  witness, 
either  to  support  or  to  defeat  the  commission,  or 
even  to  explain  a  doubtful  act,  which  might  or 
might  not  have  been  an  act  of  bankruptcy. 
Sayer  v.  Gornett,  4  M.  &  P.  734;  7  Bing.  103; 
S.  P.  Hoffman  v.  Pit,  5  Esp.  22,  overruling  O*- 
lade  v.  London  (Sheriffs,)  1  Esp.  287. 

Even  where  he  has  obtained  his  certificate. 
Chapman  v.  Gardner,  2  H.  Black.  279:  S.  P. 
Cross  v.  Fox,  and  Flower  v.  Herbert,  2  H.  Black. 
279,  n. 

And  it  is  immaterial  whether  a  question  for 
such  a  purpose  be  asked  upon  examination  or 
cross-examination;  it  is  equally  improper  in  both 
cases.  Elsom  v.  Brailey,  1  Selw.  N.  P.  271 — 
Lawrence. 

A  bankrupt  who  has  been  examined  in  chie£ 
to  increase  the  fund  in  an  action  by  his  assignee, 
cannot  be  cross-examined  to  any  fact  tending  to 
defeat  the  commission.  Bitms  v.  TcHey,  M'QeL 
&  Y.  397. 

He,  therefore,  on  examination,  cannot  be  asked 
a  question  as  to  the  feet  of  any  bankruptcy  com- 
mitted previous  to  that  on  which  the  commission 
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is  founded.     Wyatt  v.  Wilkinson,  5  Esp.  187— 
Chambre. 

An  uncertificated  bankrupt  cannot  be  a  wit- 
ness for  his  assignees.  Dixon  v.  Purse,  Peako's 
Add.  Cas.  187 — Kenyon. 

Bat  an  uncertificated  bankrupt  may  be  a,  wit. 
nees  to  decrease  bis  estate.  Butler  ▼.  Cooke, 
Cowp.  70. 

In  an  action  by  the  assignees  of  a  bankrupt 
who  had  obtained  his  certificate,  and  released  the 
surplus  of  his  estate,  such  bankrupt  is  a  compe- 
tent witness  to  prove  the  signatures  of  the  com- 
missioners, in  order  to  identify  the  proceedings 
taken  under  his  commission.  Morgan  v.  Pryor, 
3  D.  &  R.  215;  2B.&C.  14:  &  C.  nom.  Mor- 
gan v.  Price,  3  Stark.  58. 

A  bankrupt  could  not  be  a  witness  to  defeat 
his  bankruptcy,  by  proving"  it  to  have  been  con- 
certed. MM*  v.  Dawson,  Peake's  Add.  Cas.  54 
— Kenyon. 

The  practice  of  the  court  is,  where  the  case 
requires  it,  to  direct  the  bankrupt  to  be  examined 
upon  an  issue  to  try  the  validity  of  the  commis- 
sion.   Ex  parte  Staff,  Buck,  431. 

It  is  not  a  sufficient  ground  for  the  postpone- 
ment of  a  trial,  that  the  bankrupt  is  an  important 
witness,  and  will  shortly  be  competent  by  the 
Chancellor's  allowance  of  his  certificate,  which 
has  been  signed  by  the  commissioners.  Tennant 
v.  Strachan,  M.  &  M.  378 ;  4  C.  &,  P.  31. 

For  what  Purpose.] — In  a  suit  against  the 
crown,  to  which  the  assignees  of  a  bankrupt,  who 
but  for  his  bankruptcy  would  have  been  in  the 
tame  interest  with  the  plaintiffs,  are  made  defen- 
dants, the  bankrupt  cannot  be  examined  as  a 
witness  on  behalf  of  the  plaintiffs,  although  he 
has  released  the  assignees,  because  the  crown  is 
Dot  .bound  by  the  statutes  relating  to  bankrupts. 
Craufurd  v.  Att.  Gen.  7  Price,  2. 

The  drawer  of  an  accommodation  bill,  who  has 
become  a  bankrupt,  is  a  competent  witness  for  the 
acceptor,  after  a  general  release  from  him,  al- 
though he  has  not  been  released  by  his  assignees. 
CartwrigktY.  Williams,  2  Stark.  341— Ellenb. 

In  an  action  by  the  indorsee  against  the  maker 
of  a  promissory  note  without  original  considera- 
tion, if  the  indorsee  has  become  bankrupt,  and 
obtained  his  certificate  subsequent  to  the  date  of 
the  note,  he  is  not  a  competent  witness  for  the 
defendant  Maundrell  v.  Kennett,  1  Camp.  408, 
n.— Bayley. 

Where  A.  and  B.  had  dissolved  partnership, 
and  two  day  8  afterwards  A.  drew  a  bill  in  the  name 
of  the  partnership,  which  was  accepted  and 
paid  by  C  without  consideration ;  and  C.  after- 
wards sued  A.  and  B.  for  money  lent : — Held, 
that  A.  who  had  become  bankrupt,  and  obtain- 
ed his  certificate,  was  a  competent  witness  for 
B.  to  prove  that  the  acceptance  was  for  his  (A.'e) 
sole  accommodation,  and  not  for  that  of  B.,  inas- 
much as  B.  was  merely  a  surety  within  the 
meaning  of  the  statute  49  Geo.  3,  c.  121,  s.  8, 
and  might  consequently  have  proved  under  A.'s 
commission.  Moody  v.  King,  4  D.  cc  R.  30 ;  2 
B*  Cv  C  558. 


In  an  action  against  the  indoner  of  a 
which  the  defendant  indorsed  to  secure  a  debt 
due  to  the  plaintiff  from  I.  Sn  the  latter  is  acta 
competent  witness  for  the  plaintiff;  but  a  gua- 
rantee or  surety  on  a  bill,  who  is  discharged  by 
the  statute  from  his  liability  on  Ihe  bUl,  u  ait- 
charged  from  the  costs  also,  which  follow  the 
debt,  and  is  therefore  not  an  incompetent  witness 
in  an  action  against  the  principal.  BcttomUj  *• 
Wilson,  3  Stark.  148— Abbott. 

The  guarantee  of  a  bill,  discharged  by  bank, 
raptcy  from  his  liability  on  the  bill  is  not  an  in- 
competent witness  in  an  action  on  the  kill,  by 
reason  of  his  liability  to  costs  in  an  action  oa 
the  bill.    Brind  v.  Bacon,  5  Taunt.  183. 

The  indorser  of  a  note,  who  has  become  bank- 
rupt,  may  be  a  witness,  in  an  action  by  the  in- 
dorsee against  the  maker,  to  disprove  the  plain- 
tiff  »s  title.  Sikes  v.  Marshal*  2  Esp,  705-Ken- 
yon. 

In  an  action  on  a  bill  accepted  for  the  iccom- 
modation  of  the  drawer  who  has  become  a  bank- 
rupt, and  obtained  his  certificate,  the  latter  »* 
competent  witness  for  the  acceptor.  Asktsn  v. 
Longes,  M.  &  M.  127— Tenterdcn. 

A  bankrupt,  in  an  action  by  the  assignee! 
against  a  judgment  creditor,  who  has  taken  U* 
goods  of  the  bankrupt  in  execution,  is  competent 
to  prove  that  the  creditor  knew  that  the  bank- 
rupt was  insolvent  at  the  time  of  the  execauon. 
Reed  v.  James,  2  Rose,  465. 

In  an  action  for  work  and  labour,  an  uncertifi- 
cated bankrupt  is  a  competent  witness  to  prow 
that  the  employment  of  the  plaintiff  was  by  bun 
and  not  by  the  defendant,  by  whom  the  debt  nil 
been  paid  to  his  assignees.  Wilson  ?.  <?«W& 
2  C.  &.  P.  467— Abbott. 

In  an  ejectment  between  two  persons  (both 
claiming  under  a  demise  from  the  same  Per"*'J 
the  landlord,  who  has  become  bankrupt,  may  * 
a  witness  to  prove  that  the  premises  in  duswe 
were  not  included  in  the  first  lease.  iMngehtsnt 
<L  EviUs  v.  FawceU,  Peake,  71— Kenyon. 

Where  in  an  action  against  several  u  pw£ 
ners,  for  goods  sold;  some  of  them  P^^JJJT 
ruptcy,  and  others  the  general  issue  f—H«J 
that  after  the  plaintiff  had  closed  bb  case,  tat 
the  bankrupt  defendants  had  proved  the  beat 
ruptcy,  one  of  the  bankrupts  could  not  be  •*• 
mitted  as  a  witness,  to  show  a  dissolution  oft* 
partnership,  prior  to  the  delivery  of  the  gt*«* 
Emmett  v.  Bradley,  1  Moore,  332:  &  C.no* 
Emmett  v.  Butler,  7  Taunt  599 :  &  P-  ****  f" 
Dunning,  3  Esp.  25 — Kenyon. 

W.  drew  a  bill  on  the  defendant, to  »J*J* 
had  been  sending  goods  for  sale,  and  ^enasni 
accepted  the  bill,  neither  party  EJB0W|"£,2 
state  of  the  account  between  them;  it  ivIW*Jr 
that  W.  was  at  the  time  indebted  to  the  defen- 
dant :  W.,  lurking  from  his  creditors  at  hif* 
after  an  act  of  bankruptcy  indorsed  we  bin,  op* 
importunity,  to  the  plaintiff;  one  of  his  cre*J*j 
with  whom  he  was  on  friendly  terms,  and  then 
became  a  bankrupt  Plaintiff  having  »nedde*»- 
dant  on  the  bill :— Held,  that  W.  was  an  ada* 
aible  witness;  and  the  jury  having  fiw»  "*  ■* 
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Where  an  assignee  brought  an  aetkm  upon 
the  ttat.  9  Anne,  c.  14,  to  recover  money  lent  by 
the  bankrupt  to  the  defendants  at  play ;  and  the 
bankrupt,  who  had  obtained  hia  certificate,  wan 
called  as  a  witness  to  prove  the  loss ;  and  in  order 
to  render  him  competent,  the  bankrupt  released 
the  assignee  from  all  claim  upon  the  surplus  rand, 
it*  any ;  and  all  the  creditors  who  had  proved,  re- 
leased the  bankrupt  from  all  future  claims;  and 
the  assignee  (who  was  not  a  creditor)  executed  a 
like  release : — Held,  that  after  the  expiration  of 
more  than  a  year  from  the  date  of  the  commis- 
sion, it  was  to  be  presumed  that  all  the  creditors 
had  proved,  and  that  a  release  signed  by  all  who 
had  proved  was  binding  as  a  release  by  every 
one  of  the  creditors : — Held,  also,  that  such  re- 
lease did  not  destroy  the  assignee's  right  of  ac- 
tion. Carter  v.  Abbott,  2  D.  &  R.  575 ;  1  B.  db 
C.444. 


defendant,  the  court  refused  to  disturb  the  verdict. 
Bagnallv.  Andrew,  7  Bing.  317 ;  4  M.  &  P.  839. 

In  an  action  by  the  obligees  of  a  joint  and  se- 
veral bond  against  one  of  the  obligors,  who  was 
surety  for  another  of  them  who  had  become 
bankrupt,  which  action  was  brought  after  the 
plaintiffs  had  elected  to  prove  their  debt  under 
the  commission,  and  thereby  had  relinquished 
their  action  against  the  bankrupt  by  s.  14  of  the 
■tat  49  Geo.  3,  c  121 ;  the  bankrupt  not  having 
obtained  his  certificate,  and  being  therefore  still 
liable  to  be  sued  by  the  defendant,  his  surety,  in 
case  of  a  verdict  against  him  by  the  plaintiffs,  is 
not  a  competent  witness  for  the  defendants  prove 
that  a  payment  of  a  sum  equal  to  the  penalty  of 
the  bond,  made  by  him  (the  bankrupt)  to  the 
plaintiffs  before  the  action  brought,  was  made  in 
discharge  of  the  bond,  and  not  upon  any  other 
account     Tovonend  v.  Denning,  14  East,  565. 

A^the  holder  of  two  bills,  indorsed  them  over 
to  the  defendants,  who,  for  the  accommodation 
of  A-,  indorsed  them  over  to  the  plaintiff.  A. 
having  become  bankrupt;  in  an  action  brought' 
against  the  defendants  for  the  amount  of  the 
bills :— Held,  that  the  bankrupt  being  discharged 
from  any  suits  by  his  certificate,  was  a  competent 
witness  for  the  defendants.  BaeeeU  v.  Dodgin, 
9  Bing.  653 ;  2  M.  St  Scott,  777. 

Quere,  if  the  wife  of  a  bankrupt  may  be  a 
witness  to  prove  a  payment  to  have  been  made 
in  contemplation  of  a  bankruptcy  7  Jourdaine  v. 
Lefevret  1  Eep.  66 — Kenyon. 

How  rendered  competent.] — A  bankrupt  cannot 
be  a  witness  for  his  assignees,  until  he  releases 
his  allowance.  Schneider  v.  Parr,  Peake's  Add. 
Caa.  66— Kenyon. 

Qosre,  whether  he  can  release  it  before  he  ob- 
tains his  certificate  ?  Id. 

A  general  release  by  a  creditor  to  a  bankrupt 
is  not  sufficient  to  render  the  bankrupt  a  com- 
petent witness  for  the  creditor,  where  the  result 
of  his  testimony  would  give  the  creditor  a  right  to 
prove  under  the  commission.  The  creditor  ought 
also  to  give  a  release  to  the  assignee  of  all  claim 
on  the  bankrupt's  estate,  and  the  bankrupt  ought 
to  release  his  claim  to  a  surplus.  Perryrnan  v. 
SUggaU,  8  Bing.  369;  1  M.  &  Scott,  540. 

In  an  action  by  assignees,  the  bankrupt  is  not 
rendered  competent,  unless  his  certificate  and 
release  are  produced,  or  the  non-production  of 
them  is  accounted  for.  Ooodhay  v.  Hendry,  M. 
dc  M.  319— Best 

If  a  bankrupt  has  obtained  his  certificate,  and 
released  his  assignees,  it  is  sufficient,  on  an  ob- 
jection as  to  his  competency  as  a  witness  in  an 
notion  by  his  assignees,  for  him  to  state  on  the 
voir  dire,  that  he  has  released  them,  without  pro- 
ducing the  releases.  Carlile  v.  Eady,  1  C.  &  P. 
234- Park. 

A  bankrupt  who  has  not  paid  15s.  in  the  pound, 
under  a  second  commission,  cannot  be  a  witness 
for  the  assignees  under  that  eommission^lthough 
be  ban  obtained  his  certificate,  and  released  his 
allowance  and  surplus.  Kennettv,  GreenwoUers, 
Peake,  3 — Kenyon. 


In  a  qui  tarn  action,  on  the  statute  of  usury, 
against  the  assignee  of  a  bankrupt  for  taking 
usurious  interest  on  a  loan  of  money  to  the  bank- 
rupt before  his  bankruptcy,  the  bankrupt  is  not  a 
competent  witness  to  prove  the  offence,  if  he  baa 
not  obtained  his  certificate,  or  repaid  the  money, 
notwithstanding  he  is  ready  to  release  to  his  as- 
signees all  benefit  which  may  arise  from  the  dis- 
charge of  this  debt  in  particular,  and  all  claim  to 
allowance  and  surplus  in  general,  and  notwith- 
standing the  assignee  has  proved  his  demand  for 
the  money  lent  under  the  commission.  Maetere 
q.  t  v.  Drayton,  2  T.  R.  496. 

Where  no  notice  was  given  of  the  defendant's 
intention  to  dispute  the  bankruptcy, the  bankrupt, 
having  obtained  his  certificate  and  released  all 
chims  on  the  surplus  of  his  estate,  is  thereby 
rendered  a  competent  witness  to  prove  that  the 
proceedings  produced  were  those  taken  Under  the 
commission  against  him.  Morgan  v.  Price^  3 
Stark.  58 — Abbott  S.  C.  nom.  Morgan  v.  Pryor, 
3D.&R.215;2B.&C.14. 


XXVII.    Pleadings  in  Bankruptcy. 

By  6  Geo.  4,  c.  16,  s.  44,  in  actions  brought 
against  any  person  for  any  thing  done  in  pursu- 
ance of  the  act,  the  defendant  may  plead  the 
general  issue,  and  give  the  statute  and  the  spe- 
cial matter  in  evidence. 

By  8. 126,  if  a  bankrupt,  after  the  allowance  of 
his  certificate,  shall  have  any  action  brought 
against  him,  for  any  debt,  claim,  or  demand 
which  was  proveahle  under  the  commission,  he 
may  plead  generally  that  the  cause  of  action  ac- 
crued before  he  became  bankrupt,  and  give  the 
act  and  the  special  matter  in  evidence ;  and  the 
certificate  and  allowance  shall  be  sufficient  evi- 
dence of  the  trading,  bankruptcy,  commission, 
and  other  precedent  proceedings. 

A  general  plea  of  bankruptcy,  under  the  sta- 
tute, ought  to  pursue  the  terms  of  the  statute, 
and  conclude  to  the  country.  Sheen  v.  Garrett, 
6  Bing.  686;  4  M.  &  P.  525. 

The  defendant  cannot  give  his  bankruptcy  in 
evidence  under  the  general  issue.  Gowknd  v. 
Warren,  I  Camp.  363— EUenborough. 
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If  a  plea  contain  distioot  aHerations  of  a  trad- 
ing and  petitioning  creditor's  debt,  and  then  go 
on  to  state,  that  the  plaintiff"  became  bankrupt ;" 
and,  in  toe.  replication,  the  plaintiff  protest  the 
trading  and  petitioning  creditor's  debt,  and  deny 
that  the  plaintiff  u  became  bankrupt :"  this  mere- 
ly puts  in  issue  the  act  of  bankruptcy ;  and  the 
word*,  "became  bankrupt,"  coupled  with  the 
other  two  allegations,  will  be  held  to  extend  to 
the  act  of  bankruptcy  only.  C&Uon  v.  Janu*,  3 
C.  h,  P.  505 ;  M.  &  M.  273— Tenterden. 

A  rale  nisi  for  a  new  trial,  on  the  ground  of 
excessive  damages,  was  afterwards  obtained.  Id. 

A  plea  in  bar,  statins  "  that  a  commission  of 
bankruptcy  issued  against  the  plaintiff,  under 
which  he  was  duly  (bund,  adjudged,  and  declared 
a  bankrupt,"  without  alleging  that  he  was  in  fact 
a  bankrupt,  is  bad.  Gwinnis  v.  Carroll,  2  M.  & 
R.132. 

Such  a  plea  should  state  the  trading,  the  act  of 
bankruptcy,  and  the  petitioning  creditor's  debt. 
Id. 

Quaere,  whether,  in  debt  on  judgment,  a  repli- 
cation to  a  plea  of  bankruptcy  of  the  plaintiff, 
after  the  accruing  of  the  cause  of  action  whereon 
the  judgment  was  recovered,  that  plaintiff  obtain- 
ed his  certificate  before  the  judgment  was  recover- 
ed, should  allege  expressly  that  the  certificate 
was  obtained  after  the  commission  bsued.    Id. 

The  plea  of  bankruptcy  given  by  stat  5  Geo.  2, 
e.  30,  s.  7,  must  have  stated  that  the  cause  of  ac- 
tion accrued  before  the  bankruptcy ;  stating  that 
an  indenture,  on  which  an  action  of  covenant  was 
founded,  was  executed  prior  to  the  bankruptcy. 
Was  not  sufficient  Charlton  v.  King,  4  T.  R.  156. 

The  general  plea  of  bankruptcy,  and  the  cer- 
tificate given  by  that  statute,  might  be  pleaded, 
without  averring  that  the  bankruptcy  happened 
before  the  commencement  of  the  suit.  But  if  it 
appeared  at  nisi  prius  that  it  happened  after  the 
action  brought,  it  seems  that  the  defendant  could 
not  avail  himself  of  the  defence  under  such  a 
general  plea,  which  was  only  given  by  the  statute 
in  case  any  bankrupt  who  had  conformed  to  the 
law  should  afterwards  be  arrested  or  impleaded 
for  any  debt  due  before  such  time  as  he  became 
bankrupt  Towtr  v.  Cameron,  6  East,  413 ;  2 
Smith,  439. 

A  general  plea  of  bankruptcy  in  Ireland,  re- 
ferring to  an  Irish  act  of  parliament,  and  con- 
cluding to  the  country  (in  a  mode  similar  to  that 
S'vcn  by  stat  5  Geo.  2,  c.  30,  *.  7,  to  bankrupts 
England,)  is  clearly  bad.  Quin  v.  Keefe,  2  H. 
Black.  553. 

To  a  declaration  for  money  paid,  the  defendant 
pleaded  his  bankruptcy  and  certificate;  and  that 
the  plaintiff,  before  the  issuing  of  the  commission, 
was  a  suroty  for  a  debt  of  the  defendant,  and  that 
the  money  paid  by  the  plaintiff  for  his  use  was 
paid  by  him  as  such  surety,  after  the  issuing  of  the 
commission,  and  before  a  final  dividend  had  been 
made  of  the  defendant's  effects  under  the  same ; 
whereby  the  plaintiff  became  entitled  to  prove  un- 
der the  commission:  replication,  that  the  plaintiff, 
before  the  issuing  of  the  commission,  was  surety 
to  one  J.  L  for  the  defendant,  that  he,  the  defend- 


ant, should  perform  certain  things  contained  il 
articles  of  agreement,  by  which  an  annual  rent 
was  to  be  paid  by  the  defendant ;  and  that,  after 
his  bankruptcy,  three  years'  rent  became  doc 
from  the  defendant ;  and  that  the  money  paid  by 
the  plaintiff  for  the  defendant,  was  paid  by  him 
as  such  surety,  by  reason  of  the  non-payment  by 
the  defendant  of  the  rent,  and  for  the  costs  of  u 
action  brought  against  the  plaintiff  as  such  rarely 
by  J.  I. : — Held,  that  the  plaintiff  was  entitled  to 
recover,  as  he  could  not  be  deemed  liable  as  ft 
surety,  within  the  statute  49  Geo.  3,  c.  121,  s.  8, 
as  that  section  related  only  to  debts  of  the  bank* 
rupt  due  at  the  time  of  issuing  the  commission. 
M'Dougal  v.  Paton,  2  Moore,  644;  8  Taunt  480. 

After  a  general  plea  of  bankruptcy  concluding 
to  the  country,  a  replication  that  defendant  vu 
before  the  commission  discharged  as  a  bankrupt, 
and  that  his  estate  had  not  produced  15a.  in  toe 
pound,  which  was  pleaded  in  maintenance  of  the 
action  generally,  and  with  a  verification,  wis 
held  ill  on  special  demurrer.  WiUon  v.  Kemp  J 
M.  &  S.  549. 

Where  the  plaintiffs  declared  on  four  bills  of 
exchange,  and  the  defendant  pleaded  in  bar,  tint 
he  was  indebted  to  them  in  divers  large  sums  of 
money  for  goods  sold ;  and  that  for  securing  to 
the  plaintiffs  the  said  several  sums,  the  defendant, 
before  his  bankruptcy,  accepted  a  bill  of  exchange 
drawn  by  the  plaintiffs  for  and  in  payment  of 
one  of  the  said  several  sums  in  which  he  was  io 
indebted ;  and  that  he  had  accepted  each  of  the 
several  bills  of  exchange  for  which  the  action 
was  brought,  in  payment  of  one  other  of  the  said 
several  sums  in  which  he  so  stood  indebted  tf 
aforesaid;  that  the  defendant  had  duly  become 
bankrupt;  and  that  the  bills  of  exchange  roe* 
tionod  in  the  declaration  were  proveable  under 
the  commission ;  and  that  the  plaintiff*  bang 
creditors  of  the  defendant  for  the  a^"10^ 
money  comprised  in  all  the  several  bills,  proved 
the  amount  of  one  bill  only  under  the  coma"* 
sk>n;  and  thereby  made  their  election  to  t*kf~ 
benefit  of  the  commission,  not  only  with  respect 
to  the  debt  so  proved,  but  also  as  to  the  bills  ass 
debts  mentioned  in  the  declaration:— HelO* 
demurrer,  that  this  plea  could  not  be  supported; 
because  the  proof  of  a  debt  under  a  comuussiei 
of  bankruptcy  could  not  be  pleaded  in  bai -toil 
action  at  law  brought  for  the  same  debt  HtnQ 
v.  Greenwood,  5  B.  &,  A.  95. 

£y3&4  WiU.  4,  e.  42, «.  9,  a  plaintiff  wj 
reply  a  discharge  by  bankruptcy  and  oertifiw* 
to  a  plea  in  abatement  of  non-joinder. 

In  assumpsit  against  two  persons  wboseterffl 
pleading,  a  nolle  prosequi  may  be  entered •** 
one,  who  has  pleaded  bankruptcy,  and  **J°*^ 
not  destroy  the  action  as  to  the  other.  ^"»* f# 
Ingham  {in  error,)  1  Wils.  89. 

In  assumpsit  against  two,  where  °°c J**? 
non  assumpsit,  and  a  plea  of  bankruptcy*  and  ■* 
plaintiff  enters  a  nolle  prosequi  as  to  biro,  *** 
the  several  matters  pjoaded  by  him,  and  t^e.°*T 
defendant  pleads  non  assumpsit,  the  latter  w  »* 
discharged  by  the  nolle  prosequi.  Jnn*"-  * 
Hunter,  2  M .  &  S.  444 ;  2  Rose,  264. 

Where  several  are  sued,  and  one  pfetdi  *» 
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bankruptcy,  upon  which  the  plaintiff  enters  a 
nolle  prosequi  as  to  him,  he  may  still  give  evi- 
dence of  the  admission  of  such  defendant  made 
before  he  obtained  a  certificate.  Grant  v.  Jack- 
soil,  Peake,  203— Kenyon. 

In  assumpsit  against  two  defendant*  for  goods 
sold,  they  pleaded  the  general  issue,  whereupon 
issue  was  joined  in  Michaelmas  term,  1830,  and 
notice  of  trial  given  for  the  sittings  after  that 
term.  Continuances  were  entered  on  the  record 
to  the  23d  of  May,  1831.  On  the  14th  of  May 
in  that  year,  one  of  the  defendants  obtained  his 
certificate  under  a  commission  of  bankruptcy, 
and  on  the  5th  of  June  he  pleaded  his  bankruptcy 
puis  darrein  continuance,  to  which  the  plaintiff* 
demurred ;  but  this  plea  and  demurrer  were  never 
entered  on  the  nisi  prius  record.  The  cause  was 
tried  on  the  39th  or  June,  and  a  general  verdict 
found  against  both  defendants.  The  court  set 
aside  this  verdict  for  irregularity,  on  the  ground 
that  the  jury  had  given  an  absolute  verdict  as  to 
both  defendants,  whereas  they  should  have  been 
summoned  only  to  try  the  issue  as  to  one,  and 
to  assess  contingent  damages  as  against  the  other. 
Thompson  v.  Percuxd,  2  G  &.  AdoL  968. 

XXVIII.  Practic*  in  Bankruptcy. 

.  1.  Practice  in  Court  of  Review. 

£yl&2  Witt.  4i  e.  56, «.  11,  the  judges  of  the 
court  of  Review,  with  the  consent  of  the  Chan- 
cellor, have  power  to  make  rules  and  orders  regu- 
lating the  practice  of  the  court  of  bankruptcy. 

By  a.  21,  the  powers  given  to  the  commis- 
sioners may  be  exercised  by  the  judges. 

The  practice  in  the  court  of  Review  shall,  un- 
til otherwise  ordered,  be  conformed  as  nearly  as 
may  be  to  tho  present  practice  in  matters  before 
the  Lord  Chancellor.  Reg.  Gen.  H.  T.  2  Will. 
4, 1  Deac.  &  Chit  xxix. 

All  petitions  now  depending  before  the  Lord 
Chancellor  in  matters  of  bankruptcy,  may  be  set 
down  for  hearing  in  the  court  of  Review  upon 
motion  for  that  purpose.  Reg.  Gen.  January  16, 
1832, 1  Deac  &  Chit  xxxi. 

The  court  of  Review  will  not  interpose  upon 
the  petition  of  a  stranger,  except  in  cases  of  im- 
mediate injury — Cross,  dissent  Ex  parte  Heath, 
1  Mont  &  Bfigh,  169. 

I£  in  the  court  of  Review,  a  petition  is  ordered 
to  stand  over  on  payment  of  the  costs  of  the  day, 
the  objection  to  the  petition  being  heard  till  the 
costs  are  paid  cannot  be  made  unless  the  order 
has  been  drawn  up.  Ex  parte  Clarke,  1  Mont 
503. 

All  petitions  presented  to  the  court  of  Review 
■ball  bo  entered  in  the  registrar's  office;  and 
the  fiat  directing  the  attendance  thereon  shall  be 
under  the  seal  of  the  court  of  Bankruptcy ;  and 
the  original  petition  shall,  when  served,  be  re- 
turned to  the  registrar  on  or  before  the  hearing, 
and  be  filed  of  record ;  and  it  shall  not  be  ne- 
cessary to  recite  such  petitions  at  length  in 
any  order  pronounced  by  the  court  thereon.  Reg. 
Ge*.H.T.  2  Will  4,  iDeac  oVChit  xxix. 


All  the  process  of  the  court  of  Review  shall  be 
under  the  seal  of  the  court  of  Bankruptcy.  Reg. 
Gen.  H.  T.  2  Will.  4, 1  Deac.  &  Chit  xxix. 

All  proceedings  before  the  commissioners  in 
the  court  of  Bankruptcy  shall  bo  written  on 
parchment  or  paper  of  one  uniform  size,  and 
shall  remain  of  record  in  the  said  court  Reg. 
Q*n.  Hi  T,  2  Will.  4, 1  Deac.  A.  Chit  xxv.     - 

Where,  under  an  order  in  bankruptcy,  money 
is  directed  to  be  paid,  the  next  order  is  to  pay 
within  four  days,  or  stand  committed.  Ex  parte 
Davison,  1  Glyn  &  J.  227, 

An  order  was  made  that  the  defendant  should 
pay  a  sum  of  money  by  a  certain  day,  or,  in  de- 
fault, should  stand  committed.  The  plaintiff 
having  been  unable  to  serve  that  order  m  time, 
obtained,  as  of  course,  a  second  order  to  enlarge 
the  time  allowed  for  the  payment,  and  make  ser- 
vice of  it  on  the  defendant's  clerk  in  court,  good 
service :  the  second  order  was  irregular,  it  ought 
to  have  been  made  on  notice.  Leake  v.  Nalaer, 
1  Russ.  &  Mylne,  357. 

The  court  of  Review  cannot  proceed  towards 
the  commitment  of  a  party  for  non-payment  of 
costs  on  the  usual  seven  days'  order  of  the  Vice*. 
Chancellor.  Ex  parte  Ferris,  1  Deac.  <fe  Chit  498. 

If  a  petition  is  ordered  to  stand  over,  without 
prejudice  to  the  petitioner's  proceeding  at  law, 
and  the  petitioner  commence  an  action,  the  court 
of  Review  will  not  compel  him  to  elect  Ex  parte 
Heath,  1  Moutfe  Bligh,  183. 

Upon  an  application  to  the  court  of  Review 
for  an  order  of  reference  to  the  commissioners  to 
certify  whether  a  contract  made  by  a  bankrupt 
was  beneficial  for  the  creditors  of  the  bankrupt, 
the  court  said  that  one  of  the  judges  would  take 
the  reference ;  and  the  same  in  all  cases  where 
it  had  been  the  practice  to  refer  any  matter  to  a 
master  in  Chancery.  Ex  parte  Jeffsry,  1  Deac. 
&  Chit.  206. 

Leave  to  except  to  the  report  of  an  officer  of 
the  court  of  Review  need  not  be  applied  for.  Ex 
parte  CrockweU,  I  Deac.  &  Chit  546. 

The  court  of  Review  has  jurisdiction  to  hear  a 
petition  of  appeal  in  bankruptcy  from  the  Vice- 
Chancellor's  decision  to  the  Lord  Chancellor, 
provided  the  party  prefers  a  fresh  petition  to  that 
court,  for  the  purpose  of  having  such  petition 
heard.  Ex  parte  Lowe,  1  Deac.  &  Chit.  79.  But 
see  Ex  parte  Benson,  1  Deac.  &  Chit  324. 

The  period  of  eight  days,  in  which  a  petition 
was  to  be  answered,  was  allowed  to  be  enlarged 
as  a  matter  of  course.  Ex  parte  Beardsworth,  1 
Deac.  &  Chit  369. 

But  a  special  application  would  have  been  ne- 
cessary in  order  to  lessen  it    Id. 

Notice  must  be  given  to  the  other  side  of  an 
application  to  the  court  of  Review  to  discharge 
an  order.    Ex  parts  Lowe,  1  Deac.  &  Chit  43. 

One  day's  notice  to  vary  an  order  is  insuffi- 
cient   Ex  parte  Giles,  1  Deac  &  Chit  552. 

Whatever  ground  there  may  be  for  the  dis- 
|  charge  of  a  party,  who  is  arrested  on  an  attach- 
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roent  for  not  paying  costs  pursuant  to  an  order, 
previous  notice  of  the  application  roust  he  given 
to  the  other  side.  Ex  parte  White,  1  Deac  <fc 
Chit  39. 

Where  a  creditor  alleges  that  there  has  been  a 
fraudulent  preference,  the  court  will,  on  his  peti- 
tion, send  the  case  for  inquiry  before  the  com- 
missioners, the  creditor  undertaking  to  pay  the 
costs  ot  such  inquiry.  Ex  parte  Rilling,  1  Deac. 
&  Chit.  112. 

Though  the  appearance  of  a  party  is  wholly 
unnecessary ;  yet,  if  he  is  served  with  notice  of 
an  intended  application  to  the  court  of  Review, 
he  is  entitled  to  his  costs  of  appearance.  Ex  parte 
Reid,  ]  Deac.  &  Chit.  322. 

But  if  be  makes  affidavits  which  are  unneces- 
sary ,he  must  pay  the  costs  occasioned  thereby.  Id. 

All  agreements  of  reference  to  be  made  rules 
of  the  court  of  Bankruptcy  shall  be  so  made  by 
order  of  the  court  of  Review ;  and  all  matters 
arising  thereon  shall  be  heard  and  determined  by 
the  court  of  Review.  Reg.  Oen.  H.  T.  2  WilL  4, 
1  Deac  &  Chit  xxix. 

All  questions  respecting  the  conduct  of  the 
officers  and  practitioners  of  the  court  of  Bank- 
Tuptcy,  shall  be  brought  before  the  court  of  Re- 
view.  Reg.  Oen.  H.  T.  2  Will.  4, 1  Deac  &  Chit. 
xxix. 

All  recognisances  to  be  taken  and  acknow- 
ledged in  the  court  of  Bankruptcy,  shall  be  taken 
and  acknowledged  before  the  court  of  Review. 
Reg.  Gen.  H.  T.  2  Will.  4, 1  Deac.  &  Chit  xxix. 

In  all  matters  referred  by  the  court  to  any 
judge  or  commissioner  of  the  court  of  Bank- 
ruptcy, such  judge  or  commissioner  may,  in  his 
report,state  such  special  circumstances  as  he  shall 
think  fit,  without  being  specially  directed  so  to 
do.  Reg.  Oen.  March  19, 1832, 1  Deac  &  Chit 
xxil  a. 

2.  Petition. 
(a)  Signing  and  Attestation. 

Signing.] — The  general  orders  may  be  dis- 
pensed with,  under  circumstances,  in  the  discre- 
tion of  the  court  Ex  parte  Reynolds,  1  Deac  & 
Chit  459. 

A  petition  of  a  person  in  Ireland  must  be  sign- 
ed by  the  petitioner.  Ex  parte  Camming,  1  Mont 
206. 

A  petition  presented  by  assignees  must,  under 
the  general  order,  12th  Aug.  1809,  be  signed  by 
all  who  present  it,  and  not  by  one  only,  as  in  the 
case  of  partners.  Ex  parte  Morgan,  Buck,  109. 

If  a  petitioner  reside  in  Scotland,  the  signature 
of  the  petitioner  is  sufficient,  and  the  petition 
need  not  be  signed  by  an  agent  in  London.  Ex 
parte  Paul,l  Mont 252. 

An  application  to  permit  a  petition  to  be  sign- 
ed by  the  petitioner's  agent  in  London  was  grant- 
ed, near  the  end  of  the  sittings  after  1  rioity  term. 
Ex  parte  Stone,  Buck,  255. 

Form.) — A  petition,  merely  addressed  to  the 
chief  judge  and  the  other  judges,  without  adding 
"of  the  court  of  Review,*'  was  held  to  be  informal, 


and  ordered  to  be  amended.    Anon.  1  Deac  b 
Chit  281. 

The  court  of  Review  gave  leave  to  amend  the 
address  of  a  petition,  which  by  mistake  wu  ad- 
dressed to  the  Lord  Chancellor,  instead  of  the 
judges  of  the  court  of  Review.  Anon.  2  Deac  k 
Chit  22. 

The  title  of  a  petition  was  allowed  to  be  altered, 
on  paying  the  costs  of  the  day.  Ex  parte  Rem,  1 
Madd.  309. 

A  petition  was  allowed  to  stand  over,  to  amend 
the  title.    Ex  parte  Mills,  Buck,  230. 

A  petition  was  amended  upon  paying  theeoati 
of  the  day.    Ex  parte  Peyron,  2  Rose,  368. 

A  petition  may  be  framed  in  the  aUernanw 
and  the  respondent  cannot  call  upon  the  peti- 
tioner to  elect,  to  proceed  for  only  one  of  the  ob- 
jects of  the  petition,  unless  under  special  eircan- 
stances.    Ex  parte  Sehaley,  Buck,  476. 

An  order  to  amend  was  made  wndiucoally.thit 
a  party  should  be  served,  and  the  petition  be  heard 
in  fourteen  days;  default  having  been  made» 
these  conditions,  the  petition  was  dismissed  wis 
costs.    Ex  parte  Oreen,  2  Deac.  &  Chit  85. 

Where  notice  is  given  to  the  respondent  ofa 
motion  for  leave  to  amend  the  petition,  and  m* 
permission  is  granted  aRer  the  respondent  ap- 
pears to  oppose  it,  the  respondent  will  not  bees- 
titled  to  the  costs  of  the  day.  Ex  parts  Gran, 
2  Deac  &  Chit  42. 

Attestation,)— When  a  solicitor,  on  b»  <*» 
behalf,  presents  a  petition  in  bankruptcy,  m* 
testation  is  dispensed  with.  Ex  parte  Ktngesh 
1  Madd.  446. 

Although  a  petition  by  a  solicitor need  net * 
attested,  it  must  appear  on  the  prthionthat** 
a  solicitor.    Ex  parte  Barrow,  1  Mont  93. 

A  petition,  which,  upon  the  face  of  it,  does* 
appear  to  be  by  a  solicitor,  must  be  P"**"*"' 
tested.    Ex  parte  Cole,  2  Glyn  &  J.  269. 

The  attestation  of  the  solicitor  to  a  petition  « 
a  guarantie  that  the  petition  is  proper;  oota 
curity  for  costs.    Ex  parte  Cadhy,  1  Moot  *» 

The  attestation  must  be  to  the  name  °ftl*J*£ 
tioner,  and  not  to  the  petition.  Ex  parte  u** 
lotoe,  1  Mont  353. 

Where  a  petition  is  attested  according to£ 
spirit  of  the  general  order,  the  court  of  K«£* 
will  always  endeavour  to  get  rid  of  formal  <*£• 
tions,  by  allowing  time  to  amend.  Experts  *r 
gin,  1  Deac  &  Chit  497. 

A  petition  presented  by  a  bankrupt  is  p*"* 
and  which  he  appears  to  support,  may  be  »£*■ 
by  him,  and  need  not  be  attested;  snd  if  rt  »£ 
tested  by  a  person  who  is  not  a  solicitor,  bjmt am 
does  not  state  himself  to  be  the  agent  of  WJF 
tit ioner,  it  is  not  defective  J*  re  Brace,  4  ws* 
223. 

What  Solicitor.}— Unless  the  person  at*** 
the  signatures  of  the  petitioners,  «*•?.[*£ 
ncral  order  of  August  1809,  be  the  ■™J*r  * 
tually  presenting  the  petition,  be  shooW  ■»■ 
himself  in  the  attestation  to  be  the  attorney,"- 
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licitor  or  •gent  of  the  party  signing  in  the  niet-  [     An  waufficient  attestation  is  not  waived  by 
ter  of  the  petition.  Ex  parte  Clapham,  1  Mont  &  " 

Mac.  51 :  8.  P.  Ex  parte  Wilkinson,  1  Glyn  & 
J.  363. 

An  objection  that  the  solicitor  attesting  the 
petition,  being  at  the  time  in  prison,  was  within 
12  Geo.  2,  c.  13,  s.  9,  was  overruled.  Ex  parte 
Thompson,  1  Glyn  &,  J.  306. 

The  petition  being  presented  by  a  person  who 
is  not  a  solicitor  of  the  court,  is  not  an  objection 
to  the  hearing.  Ex  parte  Tanner,  1  Mont  & 
Bligh,  391. 

A  petition  attested  by  the  agent  of  the  attor- 
ney for  the  petitioner,  is  a  sufficient  compliance 
with  the  genera]  order  of  the  12th  of  August, 
1 809.  Ex  parte  Bellott,  2  Madd.  258 ;  &  F.  Ex 
parte  Weston,  2  Rose,  451. 

A  petition  to  stay  the  bankrupt's  certificate,  at- 
tested bv  the  solicitor's  agent,  which  is  not  in 
conformity  with  the  general  order,  was  dismissed 
with  costs.    Ex  parte  Hirst,  1  Glyn  &  J.  70. 

A  solicitor  was  allowed  to  sign  a  petition  for  a 
petitioner,  under  circumstances ;  the  order  not  to 
be  drawn  up,  but  attached  to  the  petition.  Ex 
parte  Alexander,  1  Deac.  &  Chit  532. 


Farm  of  Attestation.'] — The  general  order  of 
the  12th  August,  1809,  held  to  be  complied  with 
by  the  solicitor  u  authenticating**  the  signature  of 
toe  petitioner,  without u  attesting"  it :  the  object 
of  the  order  being  to  secure  the  responsibility  of 
a  solicitor  to  the  propriety  of  the  application.  Ex 
parte  TUUy%2  Rose  83. 

The  order  is  not  complied  with  by  the  solicitor 
authenticating  the  signature  of  the  petitioner, 
without  attesting  it    Ex  parte  Bury,  Buck,  393. 

The  signature  of  the  petitioner  to  the  petition, 
M  authenticated  by  roe,  James  Lowe,  solicitor 
to  the  petitioner,"  is  not  a  compliance  with  the 
order.    Ex  parte  DumbeU,  2  Glyn  &  J.  121. 

A  petition  which  purported  to  be  signed  in  the 
presence  of  Thomas  Lee,  master  extraordinary  in 
Chancery,  was  permitted  to  stand  over  for  the  pur- 
pose of  amendment,  and  of  an  affidavit  being  filed 
to  show  that  Lee  was,  at  the  time  of  the  signs* 
tore,  the  petitioner's  solicitor  or  agent,  the  peti- 
tioner  paying  the  costs  of  the'  day.  Ex  parte 
Rawlinson,  1  Glyn  &  J.  19. 

The  signature  of  a  petitioner,  attested  in  the 
following  terms :  M I  attest  this  to  be  the  signa- 
ture of  the  said  A.  Caldecott.  W.  H.  Ashurst, 
his  solicitor  in  the  matter  of  this  petition,"  is  a 
sufficient  compliance  with  the  general  order  of 
the  12th  of  August,  1809.  Serable,  that  the  word 
*•  authenticate"  would  also  be  sufficient.  Where 
a  petition  was  presented  by  one  of  four  assignees, 
describing  himself  as  M  acting  assignee,"  and 
stating  the  absence  of  two  of  his  co-assignees, 
the  petition  was  permitted  to  proceed.  Ex  parte 
Ceddecatt,  1  Mont  At  Mac  433. 

Attestation  thus :  M  Witness,  J.  L.,  solicitor  to 
the  petitioner,"  J.  L.  being  the  country  attorney, 
and  the  petition  presented  by  agent  in  town : — 
Held,  informal.  Qussre,  tamen.  Ex  parte  Rose, 
I  Deac  &  Chit  554. 


answer.    Ex  parte  Hutchinson,  1  Mont.  130. 

A  defective  attestation  is  waived  by  an  order 
on  the  petition.  Ex  parte  Tanner,  1  Mont  & 
Bligh.  390. 

(6)  Affidavit  to  support. 

Time  and  Manner  of  Swearing.}— Where  the 
affidavit  to  support  a  petition  had  been  sworn  be* 
fore  ajnaster  extraordinary,  who  was  solicitor  to 
the  commission,  it  was  ordered  to  stand  over, 
with  liberty  to  file  another  affidavit  Ex  parte 
Brockhurst,  1  Rose,  145. 

An  affidavit,  sworn  before  the  clerk  of  the  so- 
licitor to  the  commission,  was  not  allowed  to  be 
read.    Ex  parte  Green,  1  Glyn  &  J.  16. 

An  affidavit,  sworn  before  the  petition  is  an- 
swered, cannot  be  read.  Ex  parte  Parks,  Buck, 
332. 

Affidavits  in  support  of  petitions  to  stay  certi- 
ficates, are  from  necessity  an  exception  to  the 
rale,  that  an  affidavit,  sworn  previously  to  the  an- 
swering of  the  petition,  is  inadmissible  in  evi- 
dence.   Ex  parte  Overton,  2  Rose,  257. 

Quere,  whether  an  affidavit,  sworn  before  the 
petition  was  filed,  will  support  an  indictment 
for  perjury?  He*  v.  Duaman,  2  Glyn  it.  J.  389. 

Filing  affidavits  in  answer  is  a  waiver  of  the 
objection  to  the  affidavits  in  support  of  the  peti- 
tion, that  they  were  filed  before  the  petition  was 
presented.    Ex  parte  Oilpin,  1  Glyn  &  J.  183. 

If  a  respondent,  knowing  that  the  affidavits  in 
support  ox  the  petition  are  filed  after  the  peti- 
tioning day,  answer  them,  he  thereby  waives  the 
objection  to  the  irregularity.  Ex  parte  Bury, 
Buck,  393. 

Where  affidavits  in  support  of  a  petition  are 
irregularly  filed,  a  respondent  answering  them 
does  not  waive  the  objection  to  their  being  read* 
if  he  have  not  notice  of  the  irregularity.  Ex  parte 
Smith,  Buck,  395. 

Where  respondents  are  too  late  in  filing  their 
affidavits,  the  court  will  let  the  petition  stand 
over,  to  give  the  petitioner  an  opportunity  of  re- 
plying to  them,  the  respondent  paying  the  costs 
of  the  day.  Ex  parte  Doncaster  {Corporation,) 
Buck,  463. 

Affidavits  in  support  of  the  petition,  filed  after 
the  petitioning  day,  cannot  be  read.  In  such  a 
case,  the  petition  was  permitted  to  stand  over  till 
the  next  day  of  petitions,  that  the  respondent 
might  answer  the  affidavits,  the  petitioner  pay-, 
ing  the  costs  of  the  day.  Ex  parte  Peel,  Buck, 
394. 

An  office  copy  is  the  only  evidence  the  court 
will  admit  of  the  filing  of  the  affidavit  Ex  parte 
North,  Buck,  396. 

Where  a  petitioner's  affidavits  were  only  filed 
the  day  before  the  petition  was  appointed  to  be 
heard,  the  court  ordered  it  to  stand  over,  that  the 
respondent  might  answer  the  affidavits.  Ex  parte 
BUlings,  1  Deac.  &  Chit.  42. 

Form.] — It  is  no  objection  to  an  affidavit  that 
it  is  not  headed  in  the  matter  of  the  bankruptcy 
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An  affidavit  of  the  terries  of  a  petition  ought 
to  be  in  court    Id, 

(c)  Service. 

A  petition  to  stay  a  certificate  most  be  per- 
sonally served  two  clear  days  before  the  petition 
day.    Ex  parte  Hsptey,  1  Giyn  &  J.  63. 

Where  it  was  not  f erved  till  the  day  of  peti- 
tions, though  not  answered  till  the  day  before  the 
service,  the  bankrupt  was  declared  entitled  to  hit 
certificate.    Ex  parte  Brenchley,  Coop.  C.  C.  97. 

An  order  was  made,  on  motion,  that  service  of 
a  petition  on  the  attorney  of  a  person  sbrowi, 
whose  debt  was  sought  to  be  expunged,  ihouM 
be  deemed  good  service.  Ex  parte  PsIm,  » 
Madd.  116. 

Where  a  person  kept  out  of  the  way,  to  twM 
the  service  of  an  order  made  upon  P^tiuoM 
wae  ordered,  upon  motion,  that  service  at  an 
office  should  be  good  service.  Ex  parte  tod*- 
sen.  Buck,  38. 

Where  the  bankrupt  is  one  of  two  execute". 
the  petition  of  a  party  interested  under  toes* 
must  be  served  on  the  other  executor,  •»««*" 
on  the  bankrupt  and  the  assignees.  Jki** 
Cutting,  2  Deac  &,  Chit.  3. 

An  order,  in  the  absence  of  parties,  was  wsM 
on  production  of  an  affidavit  of  service.  »  « 
iSooerte,  1  Deac.  &  Chit  555. 

This  order  may  be  nunc  pro  tunc,  proriW 
service  was  originally  good.    Id, 

(rf)  Hearing. 

No  application  to  take  a  petition  cut  of  * 
turn  can  be  heard,  unless  notice  has  been  gw» 
of  the  intention  to  make  such  application.  & 
parte  — ,  1  <?lyn  and  J.  182. 

The  Vice-chancellor  bad  not  jorisdictieB  • 
direct  a  petition  to  be  heard  before  tbe«7* 
hearing  fixed  by  the  Lord  Chancellor.  &?* 
Charlton,  2  Glyn  &  J.  390. 

A  motion  could  not  be  made  to  adjourn  ap* 
lion  in  bankruptcy:  a  petition  in  the  bankrop»T 
was  necessary  for  that  purpose.  Hrentm 
and  Dale,  6  Madd.  352. 

Notice  of  an  intention  to  read  certain  parttj 
the  proceedings,  prevents  other  parts  bong  res* 
Ex  parte  Langley,  1  Mont.  355. 

If,  when  a  petition  is  called,  the  P^00"* 
not  appear,  the  respondent  must  &**?*£ 
office  copy  of  the  affidavit  of  service,  W**™" 
rising  of  the  court,  to  entitle  him  to  Juee** 
Ex  parte  Attell,  Buck,  396. 

Where  a  peUtion  hi  ordered  to  stand  over  uafl 
after  a  trial,  there  need  not  be  a  new  P**|**  "" 
further  directions.  Ex  parte  Winds*,  3  Wja 
&  J.  280. 

A  motion  to  postpone  a  petition  in  **??[ 
of  the  day,  may  be  heard  in  precedence  otns 
paper,  though  opposed.  Ex  parte  Ctarke,l  1*** 
&  Chit.  452. 

A  petition  to  stand  over,  for  the  v\ta*^m 
replying  to  affidavits,  will  not  be 


in  which  it  is  used,  if,  from  the  accompanying 
circumstances,  it  is  manifest  that  it  is  judicially 
used  in  the  bankruptcy.  Ex  parte  Simonds,  2 
Glyn  &  J.  44. 

The  mode  of  proceeding  upon  an  irrelevant  ot 
scandalous  affidavit.  Ex  parte  C hitman,  2  Glyn 
&  J.  315. 

An  affidavit  was  ordered  to  be  taken  off  the 
file  as  irrelevent  and  scandalous*  with  costs,  as 
between  attorney  and  client  Ex  parte  Simpaon, 
15Ves.jun.476. 

The  court  of  Review  will  not,  before  hearing  a 
petition,  deeide  upon  impertinent  matter  in  affi- 
davits; but  serus,  as  to  scandalous  matter.  Ex 
parte  Williamson,  1  Deac.  &-  Chit  529. 

A  petition  to  refer  an  affidavit  for  impertinence 
must  be  presented  before  the  original  petition  is 
heard.    Ex  parte  Pelham,  1  Mont  209. 

The  person  scandalized  must  petition.    Id, 

In  a  recent  case,  the  court  refused  to  refer  an 
affidavit  for  impertinence  till  the  hearing  of  the 
petition.    Ex  parte  Arnsby,  2  Deac.  &  Chit  119. 

An  affidavit  cannot  be  referred  for  imperti- 
nence, after  an  affidavit  in  answer  to  it  has  been 
filed.    Chimdli  v.  Chauvet,  1  Younge,  385. 

A  formal  objection,  successfully  urged  on  one 
occasion,  is  not  a  waiver  of  the  respondent's  right 
to  refer  for  impertinence,  when  the  same  petition 
is  again  called  on  for  hearing.  Ex  parte  Cun- 
ningham, 1  Mont  &  Mac  193. 

Other  things.] — All  affidavits  and  other  docu- 
ments directed  to  be  filed  in  the  court  of  Bank- 
ruptcy, must  be  filed  with  the  registrars  of  the 
court  Reg,  Gen,  H.  T.  2  WilL  4,  1  Deac.  ot 
Chit  xxiii. 

The  registrar's  officer  shall  be  at  the  court 
of  Commissioners  of  Bankrupts  in  Basinghali 
Street,  in  the  city  of  London,  and  shall  be  kept 
op*n  daily,  Sundays  only  excepted,  in  the  morn, 
ing  from  ten  to  four,  and  in  the  evening  from 
seven  to  nine.  Reg,  Gen,  H.  T.  2  Will.  4, 1  Deac. 
&  Chit  xxiii. 

Affidavits  in  reply  are  only  to  be  permitted  in 
cases  where  new  matter  is  introduced  in  the  affi- 
davits answering  the  petition.  Ex  parte  Shayle, 
Buck,  244. 

A  perty  using  affidavits  already  filed,  in  sup- 
port of  a  petition  to  the  Lord  Chancellor,  which 
is  transferred  to  the  court  of  Review,  must  give 
notice  to  the  other  party.  Ex  parte  Donaldson, 
1  Deac.  &  Chit  36. 

Where  the  original  petition  is  filed,  and  affi- 
davits put  in,  and  then  the  petition  is  amended t 
by  adding  the  name  of  another  party  as  respond- 
ent, those  affidavits  cannot  be  read  against  him. 
Ex  parte  Mascarenas,  1  Deac.  &  Chit  507. 

Where  a  petition  has  been  part  heard,  and 
then  adjourned,  fresh  affidavits  cannot  be  filed. 
Ex  parte  Fnj,  1  Deac  &  Chit  489. 

An  affidavit  filed  before  the  petition  is  filed, 
bad,  unless  notice  be  given  of  reading  it,  which 
notice  must  be  verified.  Ex  parte  Palmer,  1  Deac. 
&  Chit  490. 
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the  application  be  made  at  least  two  days  before 
the  petition  appears  in  the  papers.  Ex  parte 
Wiltshire,  Buck,  232. 

The  examination  of  a  bankrupt,  taken  not  in 
his  own  bankruptcy,  but  under  another  commis- 
sion, is  not,  upon  the  death  of  the  bankrupt,  evi- 
dence, upon  a  petition  in  his  bankruptcy  to  ex- 
punge the  debt  of  a  creditor;  but  it  may  be  used 
by  the  commissioners  as  a  clue  to  direct  them  in 
the  investigation  of  the  subject  upon  which  it  has 
proceeded.    Ex  parte  Campbell,  2  Rose,  51. 

Where  documents  are  referred  to  in  an  affida. 
Tit,  it  does  not  give  the  other  side  an  absolute 
right  to  their  production;  but  it  is  a  matter  for 
the  discretion  of  the  court:  a  motion  for  this  pur- 
pose, before  hearing  a  petition,  was  refused,  with 
costs.    Ex  parte  Arnaby,  2  Deac.  &  Chit  192. 

Fiats,  upon  a  petition  for  hearing  in  the  court 
of  Review,  are  to  direct  the  attendance  of  parties 
thereon  to  be  on  the  eighth  day  from  the  day  oi 
presenting  every  such  petition;  the  petition  to  be 
served  four  days  before  the  expiration  of  the  time 
at  which  the  attendance  thereon  is  ordered,  ex. 
eept  in  the  cases  of  a  petition  presented  to  stay  a 
certificate.  The  above  directions  to  be  without 
prejudice  to  any  application  to  the  court  in 
respect  of  cither  the  attendance  of,  or  service  on, 
parties,  or  the  hearing  of  the  petition.  Reg.  Gen, 
Jan.  1832, 1  Deac.  &  Chit.  lvii. 

It  is  to  be  understood,  that  the  eight  days  and 
four  days' respectively,  in  the  directions  above 
mentioned,  be  taken  as  inclusive  of  the  days  of 
presenting  and  serving  such  petitions  respec- 
tively, and  exclusive  of  Sundays,  although  an  in- 
termediate day.    Mem.  1  Deac.  &  Chit  lvii. 

Io  strict  practice,  the  application  to  postpone 
the  bearing  of  a  petition  cannot  be  by  motion; 
but  if  the  opposite  party  do  not  object  to  the  ap- 
plication by  motion,  affidavits  filed  after  the  peti- 
tion day  may  be  read  in  support  of  it  Ex  parte 
Gillon,  Buck,  549. 

By  1  Sl  2  Will.  4,  c.  56,  s.  38,  the  judges  and 
commissioners  of  the  court  of  Bankruptcy,  in  all 
matters  within  their  respective  jurisdictions, 
have  power  to  take  the  whole  or  any  part  of  the 
evidence,  either  viva  voce  on  oath,  or  upon,  affi- 
davits. 

Where  the  court  is  not  satisfied  as  to  the  facts 
■worn  to  in  an  affidavit,  it  will  order  the  deponent 
to  be  examined  viva  voce.  Ex  parte  Howell,  1 
Deac  <fc  Chit  358. 

The  court  has  the  power,  under  the  38th  sec- 
tion, after  hearing  a  case  partly  on  affidavit,  to 
examine  viva  voce  the  parties  who  have  made  af- 
fidavits.   Ex  parte  Palmer,  1  Deac.  &  Chit  341. 

Where  the  court  of  Review  makes  a  general 
order  for  the  examination  of  the  parties,  on  the 
bearing  of  the  petition,  there  is  no  need  for  a  spe- 
cial order  as  to  any  particular  witness,  but  the 
proper  coarse  is  to  take  out  a  subpoena.    Id. 

The  court  will  not  order  a  viva  voce  examina- 
tion in  the  first  instance  before  the  hearing.    Ex 
rrte  Arnaby,  2  Deac.  &  Chit  120:  S.  P.  Anon. 
Deac.  &  Chit.  140. 

In  the  ordinary  practice  of  hearing  a  petition 
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on  affidavit,  it  is  irregular  for  a  counsel  to  exa- 
mine a  witness  viva  voce,  without  any  previous 
order  otthe  court  obtained  for  that  purpose.  Ex 
parte  Baldock,  2  Deac.  &  Chit.  60. 

The  bankrupt's  affidavit  in  support  of  the  re- 
spondent's case  is  admissible  in  evidence,  not- 
withstanding he  has  previously  made  one  in  sup- 
port of  the  petition;  but  when  the  party  is  dead, 
who  could  best  have  answered  such  affidavit,  the 
bankrupt's  allegations,  uncorroborated,  will  not 
go  for  much.  Ex  parte  Howell  Gwyn,  2  Deac. 
&  Chit  12. 

The  late  receipt  of  affidavits,  and  consequent 
non-delivery  of  briefs  to  counsel,  is  no  cause  for 
putting  off  a  petition,  as  the  briefs  ought  to  have 
been  delivered  without  wailing  for  the  affidavits. 
Ex  parte  Bell,  1  Deac.  ctChit.  496. 


Costs.] — In  general,  costs  cannot  be  allowed 
on  a  petition  not  praying  costs.  Ex  parte  Dain- 
try,  1  Mont.  7. 

The  general  rule  is,  that  if  the  petitioner  do  not 
pray  his  costs,  he  cannot  have  them.  Ex  parte 
Atkinson %  Buck,  215. 

If  upon  a  petition  to  except  to  taxation,  and 
which  docs  not  pray  costs,  an  order  to  retax  ia 
made,  the  petition  praying  confirmation  of  the 
certificate  of  re  taxation  may  pray  the  costs  of  the 
original  petition.  Ex  parte  Spurr,  1  Mont  6. 

An  attorney,  under  the  circumstances,  was 
ordered  to  pay  the  costs  of  an  improper  petition. 
Ex  parte  Cuthbert,  2  Rose,  452. 

Where  a  bankrupt  presented  an  unnecessary 
petition,  his  solicitor  was  ordered  to  pay  40s. 
costs.    Ex  parte  Barker,  Buck,  313. 

Though  an  order  might  be  made  upon  part  of 
a  petition;  viz.  for  interest  against  an  assignee 
who  did  not  pay  into  the  bank  appointed  by  the 
creditors  under  the  act  of  parliament,  the  peti- 
tion also  praying  his  removal,  with  much  ground- 
less imputation;  the  whole  was  dismissed  with 
costs,  without  prejudice  to  another  petition,  con- 
fined to  the  proper  object  Ex  parte  Vernon,  13 
Vcs.  jun.  275. 

A  petition  to  expunge  a  chargo  of  collusion 
made  in  another  petition,  and  to  be  heard  before 
that  petition,  was  dismissed  with  costs;  that 
other  petition,  coming  on  to  be  heard,  and  the 
charge  of  collusion  being  unfounded,  it  was  dis- 
missed with  costs  as  against  the  party  so  charged. 
Ex  parte  Leigh,  Buck,  132. 

The  costs  of,  and  occasioned  by,  the  applica- 
tion, include  the  costs  of  an  interlocutory  order, 
made  in  pursuance  of  part  of  the  application; 
costs  of  the  day  can  only  be  obtained  by  a  spe- 
cial order  at  the  time.  Ex  parte  Green,  1  Glyn. 
&J.188. 

Where  a  petition  is  ordered  to  stand  over,  and 
costs  of  the  day  to  be  paid  by  the  petitioner,  it  is 
not  usual  to  draw  up  the  order;  therefore  the 
non-payment  of  these  costs  is  not  such  an  objec- 
tion as  prevents  the  petitioner  from  being  heard 
on  the  future  day.  Ex  parte  Clarke,  1  Deac.  & 
Chit  525. 

The  court  will  not,  under  any  circumstances, 
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before  hearing,  order  a  bankrupt  to  give  security 
for  costs.    Ex  parte  Munk,  2  Deac  &  Chit.  120. 

A  motion  for  it  was  refused,  with  costs,  to  be 
set  off  against  those  due  from  the  bankrupt.    Id. 

A  petition  is  not  necessarily  dismissed  with 
costs,  because  a  previous  petition  lor  the  same 
object  has  been  also  dismissed,  if  the  dismissal 
of  the  prior  petition  was  on  a  mere  matter  of 
form.    Ex  parte  Hooper,  1  Deac.  &  Chit.  117. 

(e)  Appeal  and  Rehearing. 

By  1  &  2  Will.  4,  e.  56,  ft.  3  &.  31,  if  a  com- 
missioner  or  subdivision  court  shall  determine 
any  point  of  law,  or  matter  of  equity,  or  decide 
on  the  refusal  or  admission  of  evidence  in  the 
case  of  any  disputed  debt,  the  matter  may  be 
brought  under  review  of  the  court  of  Review; 
and,  in  like  manner,  there  may  be  an  appeal  on 
the  like  matter  of  law  or  equity,  from  the  court 
of  Review  to  the  Lord  Chancellor. 

By  t.  32,  the  determination  of  the  court  of  Re- 
view, in  favour  of  appeals  touching  such  deci- 
sions, is  to  be  final,  unless  appealed  against  with- 
in one  month. 

By  8. 39,  in  certain  cases  appeals  are  allowed  to 
the  House  of  Lords. 

A  petition  of  appeal  from  the  Vice-Chancel- 
lor's order  must  have  had  the  signature  of  a  bar- 
rister.   Ex  parte  Holt,  Buck,  429. 

A  petition  cannot  be  reheard,  unless  the  order 
made  on  the  former  hearing  is  drawn  up.  Ex 
parte  Jenkins,  1  Deac.  &  Chit  222. 

Where  a  petition  pniyed  that  the  court  would 
reverse  an  order  of  the  Lord  Chancellor,  and  it 
was  objected  to  for  irregularity,  on  the  ground 
that  the  couit  of  Review  has  no  power  to  reverse 
such  order,  the  objection  was  overruled;  for 
though  the  court  cannot  rescind  such  order,  it 
can  intimate  its  opinion  to  the  Lord  Chancellor, 
who  would  act  accordingly.  Ex  parte  Anjer,  2 
Deac.  &  Chit.  67. 

Upon  an  appeal  in  bankruptcy,  the  appellant 
is  entitled  to  begin.  Ex  parte  Belcher,  1  Mont. 
&  Bligh.  281.  See  also  Ex  parte  Cunningham, 
1  Mont  6l  Bligh.  269. 

When  a  petition  for  rehearing  is  presented,  an 
order  to  have  the  original  petition  reheard  may 
be  made  upon  an  ex  parte  application.  Ex  parte 
Hen$or,  Buck,  427. 

Where  a  former  petition  in  bankruptcy  was  h-y 
•  the  V ice-Chancellor  dismissed  on  merits,  with 
costs  to  be  paid  by  the  bankrupt,  who  continues 
in  contempt  for  non-payment  of  them,  he  has  no 
locus  standi  in  the  court  of  Review,  being  con- 
sidered in  contempt  of  that  court  also;  and  ihe 
former  decision  on  the  same  matter  was  held  an 
ettoppeL    Ex  parte  Munk,  2  Deac.  &  Chit  120. 

XXIX.  Proceedings. 

1.  Inrolment. 

By  6  Geo,  4,  c.  16.  t .  95,  an  office  for  register- 
ing proceedings  in  bankruptcy  was  appointed: 


it  was  transferred  to  the  court  of  Bankruptcy  by 
2&3  WM 4, e.  114, 1. 1. 

By  t.  98,  all  proceedings  in  bankruptcy  in 
exempted  from  stamp  duty. 

By  6  Geo.  4,  c.  16,  t.  96,  no  commission,  adju- 
dication, assignment,  or  certificate  shall  be  re- 
ceived  as  evidence,  unless  inrollcd,  which  thosi 
matters  might  be  without  any  petition;  and  tha 
Chancellor  might  direct  upon  petition  any  depo- 
sition, proceeding,  or  other  matter  to  be  inrolled: 
the  production  of  the  instrument  merely,  with the 
certificate  of  inrolment,  to  be  sufficient  evidence, 
without  any  proof  of  signature. 

By  2  &  3  Will.  4,  e.  114  $.  2,  matters  inrolled 
before  Sept  1825,  are  deemed  to  be  effectually 
entered  of  record. 

By  8.  4,  the  judges  of  the  court  of  bankruptcy 
may  order  commissions  to  be  entered  of  recurd. 

By  88.  5  &.  8,  fiats  are  to  be  entered  of  record 
on  the  application  of  any  interested  party;  aw 
are  not  to  be  evidence  unless  so  entered. 

By  8.  9,  proceedings  in  bankruptcy,  porportiig 
to  be  sealed  with  the  seal  of  the  court,  are  to  ba 
received  as  evidence. 

The  court  of  C.  P.  had  no  authority, onderj 
Geo.  4,  c.  16,  s.  96,  to  compel  partiea  to  inrol  uw 
proceedings  under  a  commission  of  bankrupt 
Johnson  v.  Gillett,  5  Bing.  5;  2  M.  &  P.  b\ 

The  application  to  inrol  must  be  made  to  *» 
court  of  Chancery,  and  not  to  any  court  of  eeav 
raon  law.    Id.  , 

The  clerk  of  the  inrolments  was  not  wWJJ 
as  against  the  assignees,  to  a  lien  on  the  proceed- 
ings for  the  expenses  of  the  inrolment  up** 
order  obtained  by  the  bankrupt  Ex  f»rt«  ** 
denon,  1  Rose,  275;  19  Vcs.jun.  161. 

It  was  not  necessary  to  inrol  a  provi»i«»j^ 
signment,  because  it  appeared  in  the  g™*" 
signment.    Ex  parte  Martin,  1  Mont  64. 

An  application  to  the  court  for  an  order  to* 
rol  the  proceedings  under  s.  96,  must  j"??*]? 
on  petition.  Ex  parte  Johnwn,  1  Mont  &  M*^" 

Assignees,  who  refuse,  at  the  rcgoertrf^r 
interentcd,  to  inrol  proceedings,  which  bctoftj* 
statute  they  were  bound  to  produce  on  ttVj^ 
duces  tecum,  refuse  at  the  peril  of  cost*.   * 

One  of  the  two  assignees  petitioned  that  b»<* 
assignee,  or  the  solicitor  of  the  commission*  V 
of  whom  had  the  cusdody  of  the  P^dT; 
might  inrol  them  pursuant  to  6  Geo.  4,  e. » 
96:— Held,  that  before  he  petitioned  w**?*! 
pose,  he  ought  to  have  applied  to  the  f0"**"^ 
or  solicitor,  to  produce  the  proceedingt  at 
office  for  inrolment    Ex  parU  E**u,  1  **"* 
&  Chit.  353. 

The  5  Geo.  4,  c.  98,  which  repealed  the  fr|* 


i  ne  o  ueo.  *,  c.  so,  wmen  repw~  —  ^ 
bankrupt  acta,  enacted,  that,  after  Jfl*Vr 
a  bankrupt's  certificate  should  not  JJf/^*^ 
evidence  unless  entered  of  record.  Tne*y":« 
c.  16,  repealed  the  5  Geo.  4,  c  98»  from  W 
1825,  and  the  old  statutes  from  SePtelDbeTJ2i 
it  provided  also,  that  its  enactments  W«£* 
certificates  should  take  effect  from  "^JV^ 
and  that  certificates  on  oonimissions,iiy<. 
the  act  took  effect,  should  be  eatored  ot  i"» 


obtained  in  November,  1835  :— Held,  ihal  it  need 
not  bo  entered  of  record.  Thule  »  Greenwood, 
3Bing.  433;  11  Moon  432. 

There  cannot  now  be  any  inrolment  nndcr 
5  Geo.  a,  c  30.  Kay  v.  Goodwin,  6  Bing,  576; 
4  M.  4.  P.  341. 

The  proceedings  under  a  com  minion  of  bonk, 
ruptcv  med  out  in  1833,  were  not  inrolled  (ill 
oiler  the  repeal  of  the  5  Geo.  3,  c.  30,  in  1835  : 
—Held,  Umt  they  were  not  admissible  in  evi- 
dence, the  6  Geo.  4,  c.  16,  nut  applying  to  the 
inrolment  of  proceeding!  under  a  comminion 
anterior  to  the  act.     Id. 

Quiets,  whether  the  adjudication  need  be  in. 
under  6  Geo.  4,  and  1  &  3  Will.  4,  in  order 


it  Nisi 


;  but,  t 


avoid  the  difficulty, 

■ijrnee*  to  have  the  proceedinn,  in  order  to  inrol 

the  adjudication.     Kr  parte  Baicdca,  1  Dcac.  Sl 

Out.  453. 

lf(be  assignee  is  not  bound,  in 'an  action  i 
be  is  pfiintiff,  to  produce  the  assignment, 
proves  hit  title  aliunde,  there  ii  no  necessity  to 
■how  the  inrolment.  Batet  v.  Sturget,  7  Bine. 
586;  5  M.  &,  I*.  568. 

A  bill  of  exchange,  on  which  the  commission 
wu  med  oot,  waa  ordered  to  be  left  with  the  aisig. 
nees,  and  inrolled  of  record  with  the  comminion 
aiul  proceedings.   Ex  parte  Jacison,  3  Rose,  186. 

2.  Inipeclioii. 

A  bankrupt  ia  entitled  to  the  inspection  ofthe 
proceedings  for  the  purpose  of  ascertaining  the 
debt*  proved,  wilh  a  view  to  his  certificate.  Ex 
parte  Morgan,  1  Glyn  &  J.  404. 

An  assignee  cannot  refuse  the  bankrupt 
■section  of  his  books  previous  to  his  last  eia 
tion,  on  (he  ground  that  auch  cxaminati 
with  a  fraudulent  object  Ex  parte  Ron,  1  Rose, 
33;  nVea.jnn.374. 


The 


ightofa  bankrupt  loan  inspection  of  hii 
books,  4tc,  or  to  a  list  of  the  debts  proved,  undei 
the  statute  5  Geo.  -J,  e.  3 0,  a.  5,  tor  the  purpura  of 
fail  examination,  depends  on  his  conduct.  Id. 

A  bankrupt  disputing  the  bankruptcy  is  not 
permitted  to  see  the  proceedings.  Ex  parte 
Vaughn,  14  Vea.  jun.  513. 

A  general  inspection  of  a  bankrupt'*  books,  for 
the  purpose  of  getting  rid  of  the  certificate,  by 
provine  gambling  transactions,  was  refused.  Ex 
parte  VfltMon,  6  Ves,  jun.  614. 

A  bankrupt,  pending  a  commission,  has  s 
right  to  an  inspection  in  respect  Id  the  surplus; 
and  the  Lard  Chancellor  will  take  care,  that  at 
the  close  of  it,  he  shall  have  justice;  but  in  this 
cue  the  bankrupt  waa  not  permitted  to  surcharge 
and  falsify  in  the  master's  office  the  accounts  net- 
tled by  the  commissioners  long  ago,  though  a 
palpable  error,  specifically  pointed  out  by  a  short 
petition  would  be  rectified.  Tvtogood  *.  Sioan- 
**«*,6Ve>.jun.485. 

A  cm  mission  against  the  petitioner  had  been 


cnamoers  lor  noerty  to  inspect  tne  communion, 
&c  The  judge  thought  he  had  no  authority  to 
make  the  order.  The  petitioner  (ben  presented 
his  petition  for  the  same  purpose,  and  obtained 
an  order ;  but,  under  the  circumstances,  with  no 
costs  on  either  side.  Ex  parte  Warren,  1  Rose, 
376;  19  Ves.  jun.  163. 

A  person  who  is  interested  in  the  proceeding* 
under  a  commission,  is  entitled  to  have  them 
produced  ilia  collateral  cause.  CoAtn  v.  Templar, 
3  Stark.  260— Ho.royd. 

3.  Custody. 

What  art.) — Books  ofthe  bankrupt  noticed  or 
referred  to  by  him  on  his  last  examination,  lorm 
part  ofthe  proceedings  under  the  commission,  (o 
be  delivered  wilh  costs  (o  the  assignee*  by  any 
person,  who,  by  refusal  to  part  wi(h  (hem,  render* 
an  application  necessary  (o  obtain  them.  Ex 
parte  Hardy,  1  Rose,  395. 

Depositions  upon  which  (he  commissioner* 
"ire   proceedings  in  the 


ruptcy,* 


*  left  ir 


dy  of  (he  assignees.  Ex  parte  A'eioton,  2  Rose,  19. 
An  application  by  the  petitioning  creditor  and 

ion,  to  compel  the  solicitors,  under  a  superseded 
ommission  against  the  same  parties,  to  deliver 
ip  (he  proceedings  under  the  superseded  com. 
nisaion  was  refused.  Ex  parte  Shaw,  1  Glyn 
&  J.  134. 

Custody] — In  bankruptcy,  (he  assignee*  and 

1  the  commissioners  are  entitled  to  the  cus- 
tody of  the  proceedings.  Ex  parte  Scarth,  15 
Ves.jnn.393. 

Neither  the  assignees  nor  the  solicitor  under 
the  commission  ore  permitted  lossy  that  jhe pro- 
ceedings are  in  any  person's  hands  but  (heir 
own.    Ex  parte  BuUro.l  Rose,  134. 

Proceedings  under  a  commission  of  bank- 
rupt!^, in  the  secretary's  office,  were  not  permit, 
ted  to  be  used  as  evidence  in  actions,  by  stranger* 
unconnected  wilh  (lie  commission.  Jervil  T. 
While,  8  Ves.  jun.  314. 

After  a  comminion  has  been  superseded,  the 
great  sea!  has  power  over  the  proceeding*  for 
the  purpose  of  safe  custody,  and  sometimes  or- 
ders them  to  be  dcpoi-iicd  in  tho  bankrupts* 
office.    Ex  parte  Shan,  Jacob,  370. 

Where  a  commission  was  superseded,  and  an 
action  brought,  the  Lord  Chancellor  ordered  the 
commission  and  proceedings  to  be  delivered  by 
he  solicitor  to  tho  secretary,  and  by  him  to  the 
associate,  (o  he  produced  on  the  trial,  with  liherly 
o  inspect  and  copy.  Ex  parte  Warren,  19  Ves. 
un.  162;  1  Rose,  276. 

The  proceedings  under  a  commission  super- 
ceded, were  ordered  to  be  produced  at  the  hear, 
ng  of  a  cause  in  the  court  of  (  hancery  in  Ire. 


Bernui,  11  Ves.  jun.  557. 
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The  assignees  appointed  under  old  commis- 
sions shall  be  at  liberty  to  retain,  until  further 
order,  the  custody  of  the  commission  and  pro- 
ceedings heretofore  taken  thereon,  according  to 
the  present  practice  in  bankruptcy.  Reg.  Gen. 
H.  T.  2  Will.  4, 1  Deac.  &  Chit  xxiv. 

If  a  solicitor  refuse  to  deliver  the  commission 
and  proceedings  to  the  assignee,  the  order  is  of 
course,  with  costs.  Ex  parte  Crowe,  1  Mont  & 
Bligh,  90. 

The  proceedings  were  ordered  to  he  deposited 
in  the  office,  sometimes  with  a  view  to  a  criminal 
prosecution,  as  for  a  conspiracy ;  even  if  the  bond 
was  assigned,  because  the  remedy,  being  limited 
to  the  penalty,  was  less  beneficial  than  an  action 
on  the  cose.  Ex  parte  Warren,  19  Ves.  jun.  163 ; 
1  Rose,  276. 

If  a  true  bill  for  perjury  is  found  against  the 
solicitor  to  a  commission,  who  made  an  affidavit 
in  opposition  to  a  petition  to  supersede,  arid  it  is 
necessary  to  produce  the  commission  and  pro- 
ceedings, and  the  original  affidavit  at  the  trial ; 
the  court  will  order  the  solicitor  to  deposit  them 
in  the  secretary's  office,  to  be  produced.  Ex 
parte  Tipton,  1  Mont  214. 


BANNS  OF  MARRIAGE— &e  Husband  and 

Wife. 


BARGAIN  AND  SALR-See  Deed. 


BARON  AND  FEME— See  Husband  and 

Wife. 


BARRATRY-^See  Insurance. 


BARRISTER. 

[For  his  rights,  on  account  of  his  Client,  at  the 
time  of  Trial — See  Practice.] 

Calling  to  the  bar.] — A  mandamus  does  not 
lie  to  the  benchers  of  an  inn  of  court  to  compel 
them  to  admit  an  individual  to  be  a  member  of 
the  society,  for  the  purpose  of  qualifying  himself 
to  become  a  barrister.  Rex  v.  Lincoln's  Inn 
(Benchers,) 7D.&R.  351 ;  4 B.  &  C.  855. 

The  only  mode  of  relief  is  by  appeal  to  the 
twelve  judges.  Rex  v.  Gray*s  Inn,  1  Doug).  353. 

No  mandamus  lies  to  the  Archbishop  of  Can- 
terbury to  issue  his  fiat  to  the  proper  officer,  &c. 
for  the  admission  of  a  doctor  of  civil  law,  gradu- 
ated at  Cambridge,  an  an  advocate  of  the  court 
of  Arches.  Rex  v.  Canterbury  (Archbishop,)  8 
East,  212. 

By  55  Geo.  3,  c.  184.  sched.  1,  the  stamp  upon 
the  admission  to  the  degree  of  barrister  is  502. 

A  bill  in  equity  will  not  lie  against  the  bench- 
en  of  an  inn  of  court,  relative  to  a  grant  of  cham- 
bers. Cunningham  v.  Wegg,  2  Bro.  C.  C.  241. 

An  action  at  law  may  be  maintained  upon  the 


bond  usually  given  to  the  society  on  being  eaOed 
to  the  bar,  to  recover  arrears  of  tt  absent  com- 
cnons,"  "  vacation  commons,"  •*  preacher's  do- 
ties,"  and  "pensions"  which  have  occurred 
while  the  party  has  remained  a  member  of  the 
society,  although  he  has  not  lived  in  the  inn,  or 
practised  at  the  bar.  Rosslyn  (Earl  of)  y.  JW- 
rell,  4  Camp.  303 ;  1  Stark.  147— EUenborough. 

Actions  by  and  against.}— Ho  action  lies  against 
a  barrister  for  misconduct  in  the  management  of 
a  cause.    Fell  v.  Brown,  Pcake,  96— Kenyon. 

Nor  to  recover  back  a  fee  given  to  him  to 
argue  a  cause  which  he  did  not  attend.  laraer 
v.  Phillipps,  Peake,  122— Kenyon. 

An  action  for  defamation  will  not  lie  against  a 
barrister  for  words  spoken  by  him  as  counsel 1  in 
a  cause  pertinent  to  the  matter  in  issue.  Hodg- 
fon  v.  Scarlett,  1B.&A.  232. 

But  although  counsel  in  the  discharge  of  their 
duty  are  privileged  to  utter  matter  injoriooi  to 
individuals,  the  subsequent  publication  of  such 
matter  is  unlawful.  Flint  v.  Pike,  6  D.  *  * 
528 :  4  B.  &  C.  473. 

A  certificated  conveyancer  roav  maintain  en 
action  for  his  fees.  Poucher  v.  Norman,  £  ft  * 
R.  648;  3  R  &,  C.  744 :  &  P.  Daviesi.  &«** 
D.  At  R.  4 ;  overruling  S.  P.  contra  Jenktstv. 
Slade,  1  C.  &  P.  270.  And  see  Crammenai. 
Crouch,  3  C.&  P.  77. 

Persons  required  to  take  out  certificates i  and* 
the  55  Geo,  3,  c.  184  (schedule  A.  part  L  w» 
certificate,)  are  only  persons  being  roemjiersoi 
one  of  the  four  Inns  of  Court,  &c.  Eager  t. 
Hunter,  Holt.  528— Gibbs, 

Serjeants  and  barristers,  when  they  **» J!" 
entitled  to  lay  and  retain  the  venue  in  Miow- 
sex.    Sparke  v.  Stokes,  1  Tidd's  Prec.  76\  wo, 

Even  though  the  cause  of  action  arose  in  to- 
other county.    Spelman  ▼. ,  1  Wil*.lw: 

5.  C.  nom.  Spelman' s  case,  1  W.  Black.  19. 

But  when  a  barrister  is  defendant,  be  has  » 
privilege  whatever  respecting  the  venae,  ass 
therefore  cannot  change  it  to  Middlesex  wd» 
laid  in  another  county.    Id. 

He  is  privileged  from  arrest  whilst  in  attend- 
ance on  the  courts,  and  therefore  will  be  dis- 
charged if  arrested  on  the  circuit  Inrettf- 
pesley,  1  H.  Black.  636. 

He  is  privileged  from  arrest  whilst  "•j*.*? 
his  return  from  court.  Luntly  v.  Nath****  * 
Dowl.  P.  C.  51 ;  1  C.  6t  M.  579. 

Practice.)— After  the  1 4th  Dec  1814,  the  attor- 
ney and  solicitor  general  took  precedence  before 
all  the  king's  serjeants;  whereas,  ^^.r* 
they  were  accustomed  to  have  place  and  aw»** 
in  the  courts  next  after  the  two  most  ancieat* 
the  king's  Serjeants,  but  before  the  other* 
Taunt.  424;  2  Ves.  &  R  422. 

The  attorney-gcncral  is  the  only  legal  repr* 
sentative  of  the  crown  in  the  cowl*  £*  • 
Austen,  8  Price,  142.  And  see  Res  v.  Witt** 
Burr,  2570. 

The  attorney  .general  it  tn  officer  of  ***** 
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and  in  that  sense  only  the  officer  of  the  public 
AtU  Oen.  v.  Brown,  I  Swans.  288. 

The  Chancellor  had  not  jurisdiction  in  bank- 
ruptcy In  interfere  with  the  practice  of  a  barrister 
as  to  a  retainer.    Ex  parte  EUee,  1  Mont  69. 

On  an  application  by  a  person  against  whom  a 
commission  of  bankruptcy  had  issued,  that  coun- 
sel might  be  permitted  to  attend  the  commission- 
ers on  his  behalf,  before  adjudication ;  the  Lord 
Chancellor  declined  to  make  any  order,  but  inti- 
mated his  opinion  that  under  the  circumstances 
it  would  be  proper  for  the  commissioners  to  com- 
ply with  the  request  Ex  parte  Taylor,  1  Mont 
&  Mac  427. 

Semble,  that  the  House  of  Lords  will,  under 
peculiar  circumstances,  hear  two  counsel  for  a  re- 
spondent, although  to  hear  but  one  on  each  side 
may  be  part  of  the  order  made  on  advancing  the 
appeal,  on  the  petition  of  the  appellant  Dillon 
T.  Parker,  1  Clark  &  Fin.  303. 

By  6  Geo.  4,  c.  50,  *.  2,  practising  barristers 
are  exempted  from  serving  on  juries. 

The  salary  of  the  assistant  parliamentary  coun- 
sel to  the  treasury  is  not  assignable,  and  the  court 
will  not  appoint  a  receiver  for  it  Cooper  v. 
Reilly,  2  Sim.  560,  1  Russ.  &  Mylne,  560. 

Cases  and  statements  for  the  opinion  of  coun- 
sel, admitted  by  the  answer  of  the  defendant  to 
be  in  his  custody,  possession,  or  power,  were  or- 
dered to  be  produced  for  the  usual  purposes; 
but  it  would  seem  that,  for  the  future,  cases  laid 
before  counsel  in  the  progress  of  the  cause,  or 
prepared  in  contemplation  of,  or  with  reference 
to  the  cause,  will  not  be  ordered  to  be  produced 
lor  the  purposes  of  the  cause.  Newton  r.  Berree- 
/en*,  1  Younge,  377. 

Authority  to  bind  Client] — A  counsel,  to  whom 
a  retainer  in  a  cause  has  been  given,  no  brief  hav- 
ing been  delivered,  cannot  withdraw  the  record. 
Doe  d.  Crake  v.  Brown,  5  C.  &  P.  315 — Gurney. 

A  statement  made  by  a  counsel  upon  his  ad- 
dress to  the  jury ;  but  in  the  hearing  of  his  client, 
is  binding  on  the  client  if  he  make  no  objection. 
CoUedge  v.  Horn,  3  Bing.  119 ;  10  Moore,  431. 

A  party  is  bound  by  the  consent  of  his  counsel 
given  in  court,  though  they  had  no  instructions 
to  consent,  if  they  were  at  the  time  apprized  of 
all  those  facts  of  which  the  knowledge  was  essen- 
tial to  the  proper  exercise  of  their  discretion ;  but 
he  may  be  relieved  from  an  order  made  by  such 
consent,  if  they  give  that  consent  in  ignorance  of 
a  material  circumstance  Furnival  v.  Boglie,  4 
Ross,  142. 

To  support  an  action  against  a  party,  founded 
on  an  undertaking  entered  into  by  him  (after 
having  appeared  and  pleaded  to  an  indictment 
for  an  assault),  to  do  an  act  in  consideration  of  the 
prosecutor  consenting  to  a  nominal  fine  only 
being  imposed  on  him,  the  indorsement  to  that 
effect  of  the  terms  of  the  agreement  between  the 
parties  on  the  briefs  signed  by  the  counsel  on 
both  sides  was  held  at  Nisi  Prius  not  sufficient 
to  be  left  to  the  jury,  without  proving  the  assent 
of  the  defendant;  and  a  nonsuit  was  directed  on 
that  ground,  which  the  court  refused  to  set  aside. 


Elworthy  v.  Bird,  13  Price,  222;  9  Moore,  430 ; 
2  Bing,  358 ;  1  Tarn.  38. 

Held  in  equity,  on  a  bill  for  a  specific  per- 
formance, that  it  was  not  incumbent  on  the  plain* 
tiffs  to  prove  that  the  defendant  did  assent  to  the 
agreement  entered  into  by  his  counsel,  but  on 
the  defendant  to  disprove  it  Id. 

Held,  also,  that  the  weight  of  the  evidence 
being,  that  the  defendant  did  not  dissent,  the 
court  will  conclude  that  the  counsel  had  autho- 
rity. Id. 

Held,  also,  that  the  plaintiffs  were  entitled  to  a 
decree  for  a  specific  performance,  with  costs.  Id. 

BASTARD. 

I.  Who  ark  bastards,  and  bow  proved  to 

be  so,  461. 
II.  Filiation. 

1 .  Ju  riediction  of  Justices  and  Sessions, 

462. 

2.  Examination  of  Mother,  463. 

3.  Who  may  apply  for,  463. 
i        4.  Form  of  Order,  463. 

5.  Appeal  to  the  Sessions,  464. 
III.  Indemnity  to  the  Parish. 

1.  Bond,  464. 

2.  Deposit  or  other  Security,  465. 
TV.  Liability  or  Parish  465. 

V.  Custody  of  child,  465. 
VI.  Liability  of  putative  Father. 

1.  On  Order  of  Affiliation,  466. 

2.  Independent  of  Order,  466.     ~ 
VII.  Rights  to  Inherit,  467. 

VIII.  Marriage  of  Bastards — See  Husband 
and  Wipe. 
IX.  Settlement  of  Bastards — See  Poor. 
X.  Concealment  of  Birth  of  Bastards— 
See  Criminal  Law. 


I.  Who  are,  and  how  proved  to  be  so. 

In  case  of  a  child  born  in  wedlock,  the  access 
or  non-access  of  the  husband  may  now  be  proved 
like  any  other  fact ;  the  old  rule  by  which  access 
was  always  presumed  when  the  husband  was 
within  the  four  seas,  having  given  way.  Shel- 
ley v.  ,  13  Ves.  jun.  58. 

Every  child  born  in  wedlock,  the  husband  and 
wife  being  in  England,  and  not  separated  by  any 
sentence  of  divorce,  is  presumed  to  be  legitimate ; 
but  this  presumption  may  be  repelled  by  proof  of 
such  facts  as  satisfy  the  jury,  beyond  all  doubt, 
that  no  sexual  intercourse  took  place  between  the 
parties  at  a  time  when  the  husband  could  by 
possibility  be  the  father  of  the  child.  Morris  v. 
Davies,  3  C.  &  P.  215— Vaughan.  S.  C.  3  C.  & 
p.  427— Gasclee. 

And  the  jury,  before  they  can  find  against  the 
legitimacy,  must  be  convinced  that  no  such  sex- 
ual intercourse  took  place,  by  irresistible  evi- 
dence, and  not  by  a  mere  balance  of  probabilities. 
Id. 

If  such  intercourse  did  take  place,  the  adul- 
tery of  the  wife  is  immaterial  Id. 

And  if  there  was  an  opportunity  for  sexual  in- 
tercourse between  the  husband  and  wife,  the  Jaw 
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presume*  that  such  intercourse  did  tike  place, 
unless  the  contrary  be  satisfactorily  proved.  Id. 
Where  personal  access  between  husband  and 
wife  la  established,  sexual  intercourse  is  to  be 
presumed;  and  the  presumption  must  stand  re- 
butted by  clear  and  satisfactory  evidence.  Head 
y.  Head,  1  Turn.  &  Runs.  138;  1  Sim.  &  Stn.  150. 

A  child  born  of  a  married  woman  whose  hos- 
band  is  within  the  (bar  seas,  is  always  to  be  pre- 
sumed to  be  legitimate,  unless  there  is  evidence 
affording  irresistible  presumption  that  sexual  in. 
tercourse  did  not  take  place  between  them  at  any 
time,  when,  in  the  course  of  nature,  the  husband 
might  have  been  the  father  of  the  child.    Id. 

If  the  husband  be  found  to  have  gone  beyond 
seas  above  two  years  before  the  birth  of  a  child 
borne  by  his  wife,  she  remaining  at  home,  the 
conclusion  is  irresistible,  that  such  child  is  a  bas- 
tard.   Rex  v.  Maidstone,  12  East,  550. 

Non-access  of  the  husband  need  not  be  proved 
during  the  whole  period  of  the  wife's  pregnancy; 
it  is  sufficient  if  the  circumstances  of  the  case 
show  a  natural  impossibility  that  the  huaband 
could  be  the  father,  as  where  he  had  access  only 
a  fortnight  before  the  birth.  Rex  v.  Luffe,  8  East, 
"193. 

If  the  husband  have  access,  and  others  at  the 
same  period  have  a  criminal  intimacy  with  his 
wife,  and  she  have  a  child,  such  a  child  is  legiti- 
mate; but  if  the  husband  and  wife  be  living 
separately*  and  the  wife  is  notoriously  living  in 
adultery,  a  child  born  under  such  circumstances 
would  be  illegitimate,  although  the  husband  had 
an  opportunity  of  access.  Cope  v.  Cope,  5  C&. 
P.  604;  1  M.  &  Rob.  269— Alderson. 

On  an  issue  to  try  the  legitimacy  of  a  party 
born  of  a  married  woman,  since  dead,  declarations 
by  her  that  he  was  not  the  son  of  her  husband, 
but  of  another  man,  are  not  admissible;  nor  are 
such  declarations  of  the  husband  admissible.   Id. 

But  a  baptismal  register,  in  which  the  party  is 
described  as  the  illegitimate  son  of  his  mother, 
is  admissible  evidence  on  the  trial  of  such  an 
issue.    Id. 

The  child  of  a  married  woman  may  be  proved 
a  bastard  by  other  evidence  than  that  of  the  hus- 
band's non-access.  Goodrioht  d.  Thompson  v. 
Saul,  4  T.  R.  356.  And  see  Rex  v.  Lubbenham,  4 
T.  R.  251. 

A  woman  cannot  give  evidence  of  the  non- 
access  of  her  husband,  to  bastardize  her  issue, 
though  he  be  dead  at  the  time  of  her  examina- 
tion as  a  witness;  and  therefore  an  order  of  ses- 
sions, stated  by  that  court  to  be  founded  in  part 
upon  credence  given  to  her  testimony  of  that  fact, 
was  quashed.  Rex  v.  Kea,  11  East,  132:  8.  P. 
Ooodright  d.  Stevens  v.  Moss,  Cowp.  591. 

Butlhe  mother  is  a  competent  witness  to  prove 
the  illegitimacy  of  her  children.  Rex  v.  Brum- 
ley,  6  T.  R.  330:  &  P.  Standen  v.  Standen,  6  T. 
R.  331.  And  tee  Rex  v.  Ravenstone,  5  T.  R.  373. 

And  evidence  of  the  reputed  father  may  be  ad- 
mitted to  prove  the  bastardy  of  the  children  after 
the  mother's  death.  Rex  v.  8L  Peter's,  Burr.  S.  C. 
25. 


A  child  born  in  Scotland  before  marriage  of 
parents  domiciled  there,  and  who  afterwards 
marry  there,  cannot  inherit  lands  in  England. 
Doe  d.  Birtwkistle  v.  VardiU,  8  D.  &  R.  185;  % 

a  &  a  43a 

II.  FlIJATlOlf. 

1.  Jurisdiction  of  Justices  and  Session*. 

The  right  to  examine  women  who  have  been 
delivered  of  bastards  is  given  by  6  Gee.  2,  c.  31; 
and  women  who  are  pregnant,  but  not  delivered, 
by  49  Geo.  3.  c.  68. 

Under  these  statutes  concerning  bastards,  no 
order  of  filiation  for  payment  of  the  expenses 
can  be  made,  unless  the  child  be  born  alive.  Ac* 
v.  De  Brouquens,  14  East,  277. 

An  action  for  false  imprisonment  lies  against 
overseers  tor  imprisoning  a  man  under  a  justice*! 
warrant,  until  he  paid  a  sum  of  money  for  the 
maintenance  of  a  child,  which  should  be  born  of 
a  woman  then  pregnant  by  theplaintiff,  but  who 
had  not  as  yet  been  delivered.  Wenrnan  v.  Either, 
2  Selw.  N.  P.  896. 

If  a  person  be  bound  by  a  recognisance  by  oaf 
magistrate  under  6  Geo.  2,  c.  31,  to  appear  at  the 
next  sessions,  and  perlbrm  such  order  as  shall 
there  be  made  on  him,  under  the  18th  Klit  c.  3, 
respecting  bastards,  the  sessions  can  only  make 
an  order  of  bastardy  on  him,  but  cannot  order 
him  also  to  give  security  tor  the  performance  of 
that  order.    -Re*  v.  Price,  6  T.  R.  147. 

Nor  can  the  magistrates  order  the  fahjrto 
find  security.    Rex  v.  Fox,  1  Bolt's  P.  L  477;* 

T.  R.  148:  S.  P. v.  Messenger,  1  Botts  r. 

L.474 

But  they  may  order  the  paymeut  of  a  son  is 
gross.    Rex  v.  Gruvestnd,  1  Bott's  P.  I*  500. 

An  original  order  of  bastardy  may  bei nadeit 
the  quarter  sessions.  Rex  v.Greates,2  Dougl.** 

Two  justices  out  of  sessions  cannot  make  in 
order  to  acquit  or  discharge  a  person  who  ■ 
charged  with  beinr  the  reputed  father  of  a  w- 
tard  child.  Rex  v.  Jenkins,  1  Bolt's  P.  L.  474. 

Nor  can  they  commit  a  person  f^n(m>t » 
discover  the  father  of  a  bastard  child.  **f* 
Southby,  1  Bolt's  P.  L.  477. 

The  sessions  cannot  fine  a  constable  for  «**• 
ing  a  putative  father  to  escape.  Rex  v.  *»*#* 
1  Bott's  P.  L.  507. 

If  an  unmarried  woman  be  comw]tie^'[„eai 
obedience  to  an  order  of  bastardy,  a  *v*9** 
marriage  is  no  cause  for  discharging  ner.   *« 
v.  Thylor,  3  Burr.  1679. 

The  defendant  must  appear  in  court  when  * 
order  of  bastardy  is  quashed.    Res  v.  bum* 
W.  Black.  198. 

If  an  order  of  sessions  recite  that  it  was 
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on  full  hearing,  the  merits  must  have  come  **• 
them,  and  their  discharge  is  conclusive.  *» 
Terism,  1  Bott's  P.  U  509. 
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court  of  King's  Bench  will  not  intend  that  a 
court  of  general  sessions  intervened ;  and  unless 
that  appear,  the  order  of  sessions  will  be  confirm- 
ed. Rex  v.  Chichester,  (Guardian*,  $cj  3  T.  R. 
496. 

A  rale  for  a  certiorari  to  remove  an  order  of 
bastardy  was  discharged  because  not  applied  for 
within  six  months.    Rex  v.  Hewlett,  1  Wils.  35. 

A  soldier  in  actual  service  is  not  protected  un- 
der the  Mutiny  Act  from  being  committed  to 
prison  nndcr  6  Geo.  2,  c.  31,  for  want  of  sureties, 
dtc  upon  an  oath  charring  him  to  be  the  father 
of  a  child  likely  to  be  born  a  bastard.  Bex  v. 
Bowen, Nolan,  186;  5T.R,  156:  &  P.Rexv. 
Archer,  2  T.  R.  156. 

2.  Examination  of  Mother, 

The  two  justices  must  be  present  at  the  same 
time  and  place,  when  a  woman  is  examined  and 
committed  for  not  affiliating  a  bastard  child.  Bit- 
lirtp*  v.  Prinn,  2  W.  Black.  1017.  And  see  Rex 
v.  Forrest,  3  T.  R.  38 ;  Rex  v.  Great  Marlow,  2 
East,  244 ;  Rex  v.  Hamstall  Ridware,  3  T.  R.  380. 

One  magistrate  has  no  power  to  commit  a 
single  woman  for  refusing  to  be  examined  re- 
specting the  father  of  her  bastard  child.  Ex 
parte  Martin,  9  D.  &  R.  65 ;  6  B.  &  C.  80. 

Trespass  will  not  lie  against  one  magistrate 
for  committing  the  mother  of  a  bastard  child  for 
refusing  to  affiliate  it,  without  the  previous  notice 
of  action  required  by  the  stut.  42  G.  2,  c  24,  al- 
though the  jurisdiction  in  such  matters  is  given 
by  18  Eliz.  c.  2,  f.  2,  to  two  magistrates  only. 
Bird  v.  Gunston,  Hull.  Costs,  240 ;  2  Chit.  459. 
And  see  Welter  v.  Toke,  9  East,  364;  and  Briggs 
v.  Evelyn,  2  H.  Black.  115. 

An  order  of  filiation  may  be  made  under  the 
stat-  6  Geo.  2,  c  31,  upon  an  examination  of  the 
woman  pregnant  when  taken,  if  the  woman  die 
before  the  application  is  made.  Rex  v.  Raven- 
atone,  5  T.  R.  373. 

Every  reasonable  intendment  will  be  made  in 
favour  of  an  order  of  justices.  Therefore,  where 
an  order  of  bastardy,  reciting  that  it  had  appear- 
ed to  the  justices  on  the  oath  of  R.  T.  that  the 
amid  Mary  Cole  (referring  to  the  title  in  which 
she  was  named  as  Mary  Cole,  deceased)  was  de- 
livered of  a  bastard  child,  &c. ;  and  furthefj  that 
upon  the  examination  of  the  said  M.  C.  taken  on 
oath,  Ate. ;  dated,  ore  in  the  presence  of  the  said 
R.  Tn  the  said  M.  C,  upon  her  oath,  charged  the 
defendant  with  being  the  father,  J&o.,  adjudged 
that  therefore  upon  examination  of  the  cause  and 
circumstances  of  the  premises,  as  well  on  the  oath 
of  the  said  M.  C.  before  birth  so  taken,  and  also 
upon  the  oath  of  the  said  R.  T.,  that  the  defen- 
dant was  the  father,  and  that  he  should  pay  so 
much,  Ac;  the  court  would  intend,  (especially 
after  appeal  confirming  the  order,)  that  M.  C. 
was  dead  at  the  time  of  the  order  made,  and  that 
her  examination  on  oath  before  taken  in  writing 
under  the  stat  6  Geo.  2,  c.  31,  was  verified  on  the 
oath  of  R-  T.  before  the  magistrates  making  the 
order ;  which  examination  was  sufficient  after  the 
death  of  the  mother  to  warrant  a  subsequent  order 
of  filiation.    Rcxr.  Clayton,  3  East,  58. 


It  is  not  necessary  to  the  validity  of  an  order 
of  filiation,  that  the  putative  father  should  be 
present  at  the  examination  of  the  woman  before 
the  two  justices.   Rex  v.  Upton  Gray,  Cold.  308. 

3.  Who  may  apply  for. 

An  order  of  bastardy  must  be  made  on  com- 
plaint of  the  parish  where  the  child  is  born,  and 
it  must  be  stated  in  the  order  to  have  been  made 
on  such  complaint  Rex  v.  St.  Mary  Nottingham, 
13  East,  57 :  1  BoU's  P.  L.  482. 

Therefore,  where,  by  the  order,  it  did  not  ap- 
pear to  have  been  made  on  complaint  of  the  pa- 
rish where  the  child  was  born,  but  on  the  con- 
trary stated  that  she  was  a  casual  poor  there,  it 
was  held  bad :  for,  non  constat  but  that  she  may 
have  been  born  in  a  parish  in  another  county, 
out  of  the  jurisdiction  of  the  justices  making  the 
order.    Id, 

But  as  to  orders  in  bastardy,  and  upon  whose 
complaint  they  must  be  made,  see  Rex  v.  Fox,  6 
T.  R.  148. 

Justices  have  no  authority  to  make  an  order  of 
bastardy  where  the  child  is  born  in  an  extra-pa- 
rochial place.  Rex  v.  Baker,  1  BoU's  P.  L.  476; 
and  see  Rex  v.  Hexham,  1  BoU's  P.  L.  498; 
&  P.  Rexv.  WUley,  1  BoU's  P.L.  499;  Rex  v. 
Stanley,  Odd.  112. 

One  who  is  de  facto  guardian  of  the  poor  of  a 
parish,  united  with  other  parishes  under  the  stat. 
22  Geo.  3,  c  83,  for  the  better  relief  and  employ- 
ment of  the  poor,  and  who  is  received  and  ac- 
knowledged by  the  parish  as  guardian,  though 
not  legally  appointed  such  under  the  statute,  ia 
yet  competent  to  apply  in  that  character  to  a 
justice  of  the  peace,  to  take  the  examination  of  a 
single  woman  with  child,  in  order  to  filiate  the 
bastard ;  which  by  the  Btat  6  Geo.  2,  c.  31 ,  e.  1 ,  is 
directed  to  be'made  upon  application  by  the  over- 
seers of  the  poor,  in  whose  place  such  guardian  is 
appointed ;  and  he  is  also  competent  to  apply  to 
the  justice  for  a  summons  against  a  reputed  fa- 
ther for  not  obeying  an  order  of  bastardy ;  which 
by  stat  49  Geo.  3,  c.  68,  s.  3,  is  directed  to  be 
made  upon  complaint  by  any  one  of  the  overseers 
of  the  poor.  And  though  the  latter  stat  direct 
the  magistrate  upon  such  complaint,  and  proof 
upon  oath  of  the  order  for  payment  of  mainte- 
nance, and  non-payment  thereof,  to  issue  his 
warrant  to  apprehend  the  reputed  father;  yet  it 
is  proper  for  tho  justice  to  issue  a  summons  in 
the  first  instance  to  the  party  charged,  to  attend 
and  show  cause,  etc  Rex  v.  Martyr,  13  East,  56. 

4.  Form  of  Order, 

An  order  of  bastardy,  stated  to  be  as  well  upon 
the  oath  of  the  wife,  as  otherwise,  is  good ;  for  it 
will  be  presumed  that  the  non-access  of  the  hus- 
band was  proved  by  competent  witnesses  on  oath 
other  than  the  wife;  or  if  proved  by  her  also, 
that  the  judgment  of  the  justices  was  founded  on 
the  other  proof.    Rex  v.  Luffe,  8  East,  193. 

Such  an  order  filiating  the  child  of  a  married 
woman  is  pood ;  though  it  only  state  that  such 
child  waa  likely  to  become  chargeable;  which  are 
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the  words  of  the  stat  6  Geo.  2,  c.  31,  s.  1,  as  ap 
plied  to  the  bastards  of  single  women ;  for  upon 
that  statute,  as  well  as  the  stat  18  Eliz.  c.  3, 
which  has  the  words,  born  out  of  lawful  matri. 
mony,  the  only  question  is,  whether  the  child  be 
by  law  a  bastard.    Id. 

An  order  of  filiation,  stating  that  the  child  is 
likely  to  become  chargeable,  is  sufficient,  without 
showing  that  it  was  actually  chargeable.  Rex  v. 
Hartington,  4  M.  &  S.  559. 

The  justices  must  expressly  adjudge  that  the 
child  was  born  in  the  parish.  Rex  v.  Hexham,  1 
Bott's  P.  L.  498 :  S.  P.  Rex  v.  Willey,  1  Bolt's 
P.  L.  499  ;  Rex  v.  Stanley,  Odd.  172. 

But  if  it  appear  in  any  part  of  the  order — as 
in  the  title — that  the  child  was  born  in  the  parish, 
it  is  sufficient    Rex  v.  Fox,  1  Bott's  P.  L.  501 ; 

6T.R.  148. 

To  wit,  Liberty  of  the  Tower  Hamlets,  Lon- 
don, in  an  order  of  bastardy,  is  sufficient,  without 
saying  in  what  county.  Rex  v.  Messenger,  1 
Bott's  P.  L.  499. 

An  order  of  bastardy  stating  u  whereas  it  hath 
appeared  to  us,  Sec."  without  an  express  adjudi- 
cation that  the  person  charged  is  the  putative  fa- 
ther, is  void.    Rex  v.  Pitts,  2  Dougl.  662. 


5.  Appeal  to  the  Session*. 

The  sessions  have  no  jurisdiction  to  receive  an 
appeal  in  a  matter  of  bastardy,  until  the  requi- 
sites of  49  Geo.  3,  c.  68,  ss.5  Ac  7,  have  been  com. 
J  died  with,  as  to  the  notice  of  appeal  and  entering 
nto  a  recognisance :  notice  of  appeal  for  an  ad- 
journed sessions  for  a  different  division  of  a 
county,  does  not  satisfy  the  requisites  of  that 
statute  Rex  v.  Lincolnshire,  (Justice,)  5  D.  & 
R.  347 ;  3  B.  &  C.  548. 

By  the  stat.  49  Geo.  3,  c.  68,  a.  5,  the  notice  of 
appeal  in  a  matter  of  bastardy  must  specify  the 
cause  and  matter  of  such  appeal  :  where,  there- 
fore,  a  notice  given  by  the  reputed  father  of  a 
bastard  child,  of  his  intention  to  appeal  against 
an  order  of  filiation,  merely  stated  that  he  intend- 
ed to  prosecute  an  appeal  against  an  order  of  fi- 
liation, whereby  he  was  adjudged  to  be  the  father 
of  a  female  bastard  child,  born  on  the  body  of 
E.  H.  and  chargeable  to  the  parish  of  S.,  pursu- 
ing the  words  of  the  order,  without  specifying 
the  particular  grounds  of  appeal : — Held,  that  the 
notice  of  appeal  was  insufficient  Rex  v.  Glou- 
cestershire {Justices,)  2  D.  &  R.  426 :  &  C.  nom. 
Rex  v.  Oxfordshire  (Justices,)  1  B.  &  C.  279. 

And,  under  the  5th  section  of  that  statute,  the 
notice*  of  appeal  in  a  matter  of  bastardy  must  spe- 
cify the  cause  and  matter  thereof.    Id. 

A  verbal  notice  of  appeal  is  sufficient  Rex  v. 
Salop  (Justices,)  4  B.  &  A.  626. 

Upon  an  appeal  to  the  sessions  against  an  or- 
der of  filiation,  the  respondents  are  to  begin  by 
supporting  their  order  as  in  all  other  cases.  Rex 
v.  Knill,  12  East,  50.  And  see  Rex  v.  Newbury, 
4T.R.475;  Nolan,  25. 


III.  BnUDOflTT  TO  TBI  PaSJBH.  • 

1.  Bond. 
By  54  Geo.  3,  c  170,  as.  8  &,  9,  overseers  an 
to  sue  on  the  bond  of  indemnity ;  and  the  in- 
habitants are  made  competent  witnesses. 

By  that  statute,  an  action  on  a  bastardy  bond 
most  be  brought  in  the  names  of  the  overseen 
for  the  time  being,  and  not  of  those  to  whom  the 
bond  wos  given.  Addty  v.  WooUey,  3  Moore,  21; 
8  Taunt  691. 

Where  the  putative  father  gave  a  voluntary 
bond,  and  not  under  the  com  pulsatory  claaie  of 
6  Geo.  2,  c.  31,  to  the  parish  officers,  conditioned 
for  the  payment  of  a  sum  certain  every  three 
months  until  the  child  should  be  deemed  capable 
of  providing  for  herself: — Held,  that  such  bond 
was  good,  and  the  condition  sufficiently  certain. 
AKddUham  v.  Betlerby,  1  M.&S.310. 

A  bond,  conditioned  for  payment  to  the  over- 
seers of  a  parish  of  a  certain  weekly  sum  so  long 
as  a  bastard  child  shall  continue  chargeable,  it 
not  illegal  or  contrary  to  public  policy.  Strange- 
ways  v.  Robinson,  4  Taunt  498. 

To  debt  on  such  a  bond,  it  is  no  plea,  that  after 
the  child  attained  the  age  of  seven  yesrsftbepo* 
tative  father  offered  thenceforth  to  keep  tod 
maintain  the  child,  and  requested  the  overseers 
to  deliver  it  to  him,  without  showing  that  tbe 
child  was  within  the  power  and  custody  of  the 
overseers.    Id. 

And  in  a  very  recent  case,  where  tbe  putative 
father  voluntarily  entered  into  a  bond,  condition- 
ed to  pay  the  plaintiffs,  parish  officers,  and  their 
successors,  2s.  Sd.  per  week,  for  all  costs  and 
charges  concerning  the  child,  so  long  as  it  should 
live,  and  be  provided  for  at  the  eipcnse  of  the 
parish :  to  an  action  on  the  bond,  to  recover  di- 
vers weekly  payments,  the  defendant  pleaded 
that  he  was  able  and  willing  to  provide  for  tbe 
child,  without  the  assistance  of  the  parish,  and 
that  he  had  requested  the  plaintiffs  to  deliver  it 
over  to  his  care;  bat  thai  the  child  had  bees 
provided  for  at  the  expense  of  the  parish,  by  tbe 
plaintiffs,  of  their  own  wrong,  and  that  if  they 
were  damnified,  they  were  damnified  of  their 
own  wrong :— Held,  that  the  bond  was  a  valid  se- 
curity, and  an  indemnity  to  the  parish  to  a  cer- 
tain extent  Pope  v.  Sale,  5  M.  &  P.  334 ;  7  Binf> 
477. 

Held  also,  that  the  plea  disclosed  no  matter  of 
legal  defence  to  the  action,  as  the  only  pic*  in 
discharge  of  the  bond  would  be  performance,  at 
the  child  had  been  provided  for  at  the  expense  of 
the  parish.    Id. 

Where  the  father  of  a  bastard  child,  opca 
whom  an  order  of  affiliation  had  been  made,ptM 
several  sums  on  that  account  to  the  parish,  and 
during  all  that  time  for  which  he  paid,  tbe  child 
was  in  the  Foundling  Hospital,  and  the  pan** 
put  to  no  expense : — Held,  that  he  might  recover 
the  money  back.  Hodgson  v.  Williams,  6  E* 
29— Mansfield. 

The  court  of  C.  P.  will  stay  the  proceedrop* 
an  action  on  a  bastardy  bond,  on  payment  ofth* 
penalty  and  costs.  ShuU  v  Proctor,  2  Marsh.** 
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Before  the  6  Geo,  4,  c.  16,  s.  56,  the  obligor 
not  discharged  by  his  bankruptcy  and  cer- 
tificate. St.  Martin  v.  Warren,  1 B.  &  A.  491 ;  2 
Stark.  188. 

Sarety  obligors  in  a  bastardy  bond,  discharged 
under  the  Insolvent  Debtors'  Act  subsequently 
to  a  judgment  on  the  bond,  are  liable  on  scire 
facias  on  the  judgment,  for  expenses  incurred  in 
respect  of  the  bastard  subsequently  to  their  dis- 
charge. Davie*  v.  Arnott,  3  Bing.  154;  &  C*  nom. 
Dawes  ▼.  Arnott,  10  Moore,  539. 

If  the  father  offer  to  take  and  maintain  the 
child,  and  the  parish  choose  to  support  it,  they 
cannot  proceed  on  the  bond.    Newland  v.  Osman, 

1  Bott's  P.  L.  460. 

A  plea,  that  the  mother  of  a  bastard  child  took 
it  away,  to  debt  on  a  bond  to  indemnify  the  plain- 
tiff from  all  charges,  was  held  bad.  HuUand  v. 
Wiitter,2Wils.l26. 

The  parish  officers  have  a  right  to  fix  the 
amount  of  the  security.  Dickenson  v.  Brown, 
Peake,  234 — Kenyon. 

2.  Deposit  or  other  Security. 

The  stat  6  Geo.  2,  c.  31,  only  authorizes  pa- 
rish officers  to  take  security  from  the  putative 
father  of  a  bastard  child,  to  indemnify  the  pa- 
rish :  therefore  perish  officers  can  only  require 
from  him  security  to  indemnify  the  parish  from 
any  charge  fur  its  maintenance :  consequently  a 
deposit  of  money  for  that  purpose  is  contrary  to 
the  policy  of  the  law,  and  such  deposit  may  be  re- 
covered back.  Clark  v.  Johnson,  11  Moore,  319 ; 
3  Bing.  424 

The  mother  of  an  illegitimate  child  may  re- 
cover, in  an  action  for  money  had  and  received, 
nsoney  deposited  with  a  parish  officer  to  meet 
any  charges  to  which  the  parent  might  be  liable 
in  respect  of  the  child.    Id. 

If  the  putative  father  pay,  before  the  birth,  a 
fixed  sum  to  the  parish  officers,  to  discharge  him 
from  all  future  responsibility  for  the  maintenance 
of  the  child ;  after  the  birth  and  death  of  the 
child,  he  may  recover  back  such  part  of  the  money 
as  remains  unexpended,  as  had  and  received  to 
hie  use.  Watkinsv.  Hewlett*  1  B.  &.  B.  1:  S.  C. 
not  &  P.  3  Moore,  211. 

A  note  given  to  the  officers  of  a  parish,  to  in- 
demnify them  against  the  expenses  of  a  bastard 
child,  is  to  be  taken  as  an  indemnity  only  so  far 
as  the  parish  have  been  put  to  expense,  though 
not  so  expressed  in  the  note.  The  maker  may 
sttt  up  the  defence,  that  they  were  not  damnified. 
Wilde  v.  Qrijfa  5  Esp.  143— Eilenborough. 

And  if  a  sum  be  paid  sufficient  to  cover  the 
whole  of  the  expenses  which  the  parish  has  been 
pot  to,  no  action  can  be  maintained  on  the  note. 

Where  the  parish  officers  had  taken  a  promis- 
sory note  absolute  for  a  sum  certain,  to  which 
there  was  a  plea  of  tender  of  a  lesser  sum  as  the 
amount  of  the  charge  actually  sustained  by  the 
parish,  which  tender  was  found  for  the  defendant : 
— Held,  that  the  plaintiffs  could  not  recover  fur- 
ther  upon  the  note.    Cole  v.  tower,  6  East,  110; 

2  Smith,  246. 


Where  402.  bad  been  paid  to  the  parish,  and 
4/.  only  expended : — Held,  that  the  remainder 
might  be  recovered  back.  Anon.  1  Camp.  398— 
Lawrence. 

Rule  for  a  new  trial  refused  under  the  names 
ofStaipforth  v.  Staggs,  1  Camp;  564  And  set 
Ferrali  v.  iftfne,  1  Camp.  564. 

An  action  lies  to  recover  back  money  paid  to 
parish  officers  by  a  person  taken  up  under  a  war- 
rant, as  the  putative  father  of  a  bastard  child,  by 
way  of  bargain  with  the  parish  to  be  released  from 
all  liability  respecting  the  child,  against  those 
who  receive  the  money;  although  before  the 
commencement  of  the  action,  they  may  have  gone 
out  of  office,  and  accounted  with  their  successors 
for  so  much  of  the  money  as  was  not  expended 
on  the  child  and  its  mother  during  her  lying-in : 
— However,  in  such  action,  the  plaintiff  is  only 
entitled  to  recover  the  surplus  after  the  charges 
have  been  deducted.  Townson  v.  Wilson,  1 
Camp.  396 — Ellenborougb. 

If  an  overseer  receive  from  the  putative  father, 
a  sum  of  money  as  a  composition  with  the  parish 
for  the  maintenance  of  a  child,  he  is  liable  to  an 
indictment  for  fraudulently  omitting  to  give  cre- 
dit for  thin  sum  in  his  accounts  with  the  parish. 
Rex  v.  Martin,  2  Camp.  268— Ellenborougb, 

Even  though  the  putative  father  pay  the  money 
under  a  mistake  of  law,  and  not  under  duress, 
it  may  be  recovered  back.    Id. 

IV.    Liability  of  Parish* 


vol.  I. 
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Where  a  bastard  child  is  born,  for  whose  sus- 
tenance the  parents  neglect  to  provide  necessa- 
ries, the  parish  officers  are  obliged  to  do  it,  with- 
out an  order  of  justices  for  that  purpose.  Hays 
v.  Bryant,  1  H.  Black.  253. 

A  certificate,  acknowledging  an  unmarried  wo- 
man to  be  pregnant,  and  undertaking  to  provide 
for  the  child  or  children  she  went  with,  will  ob- 
lige the  parish  granting  it  to  provide  for  an  after- 
born  bastard.    Rex  v.  Ipsley,  Burr.  S.C'650. 

Where  a  bastard  having  a  different  settlement 
from  the  mother,  lives  with  her  for  nurture,  the 
parish  where  the  bastard's  settlement  is  must 
maintain  it  Simpson  v.  Johnson,  1  Dough  7 :  & 
P.  Rex  v.  Hendington,  Cald.  6. 

V.    OnrroDf  o#  Can* 

The  mother  of  an  infant  illegitimate  child  Is 
entitled  to  the  custody  of  the  child  in  preference 
to  the  father,  though  from  his  circumstances  he 
may  be  better  able  to  educate  it.  Exports  Knee, 
1  N.  R.  14a 

And  if  the  putative  father  obtain  possession 
of  the  child  from  the  mother  by  fraud,  the  court 
of  K.  Be  will  order  it  to  be  restored  to  the  mother. 
Rex  v.  Soper, 5  T.R.  278:  S.P.Re$:  v.Moseley, 
5  East,  224,  n. 

The  court  will  grant  a  habeas  corpus  to  bring 
up  the  body  of  a  bastard  child,  within  the  age  of 
nurture,  for  the  purpose  of  restoring  it  to  tho 
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custody  of  the  mother,  from  whose  quiet  posses. 
«on  it  was  taken,  at  one  time  by  fraud,  and  after- 
wards  by  force;  and  this  without  prejudice  to  the 
question  of  guardianship,  which  belongs  to  the 
Lord  Chancellor  representing  the  King  in  Chan- 
cery. Rex  v.  Hopkins*  7  East,  579  ;  3  Smith,  577. 

For  quaere,  whether  the  putative  father  of  a 
bastard  child  has  any  right  to  the  custody  of  the 
child  in  any  case.  Strangetoays  v.  Robinson^  4 
Taunt  49a 

• 

Although  in  one  ease  it  was  held,  that  the  pu- 
tative father  had  a  natural  right  to  the  care  and 
education  of  the  child,  and  therefore  that  it  could 
not  be  taken  from  his  custody.  Rex  v.  Cornfoot, 
1  Bott's  P.  L.  465. 

And  the  putative  father  may  take  the  child 
from  the  parish,  and  maintain  it  himself,  JVew- 
land  v.  Osman,  1  Bolt's  P.  L.  466. 

Justices  cannot  order  a  bastard  child  to  be 
delivered  to  the  care  of  its  mother.  Rex  v.  FeL 
ton,  1  Bott's  P.  L.  478. 

VI.    Liability  of  Putative  Fatbeju 

1.  On  Order  of  Affiliation. 

Expenses.] — The  reputed  father  cannot  be  or. 
desed  to  pay  a  gross  sum  at  a  future  day,  for  the 
purpose  of  binding  the  child  out  apprentice.  Rex 
v.  WiUey,  1  Bott's  P.  L.  499.  And  see  Rex  v. 
Gravesend,  1  Bott's  P.  L.  500. 

An  order  of  bastardy  is  only  binding  on  the 
reputed  father,  to  indemnify  the  parish  in  which 
the  bastard  is  born,  till  the  bastard  has  acquired 
another  settlement  for  herself  elsewhere.  Rex 
v.  St.  Mary  Nottingham,  13  East,  57. 

A  party  is  not  compellable  to  find  sureties  for 
the  performance  of  an  order  in  bastardy  made 
upon  him.    Rex  v.  Price,  6  T.  R.  147. 

An  order  of  bastardy,  awarding  a  gross  sum  to 
be  paid  for  the  midwife  and  other  charges,  and 
for  the  past  maintenance,  &c.  is  good.  Rex  v. 
Fox,  6  T.  R.  148 ;  1  Bott's  P.  L.  501. 

And  if  it  direct  the  sum  to  be  paid  towards  the 
lying-in  and  maintenance,  it  seems  to  be  enough, 
without  stating  that  the  sum  was  expended  by 
the  overseers.  And  if  it  be  stated  to  be  on  com- 
plaint of  the  overseers  of  the  township,  h  need 
not  state  that  it  is  a  township  maintaining  its 
own  poor.    Rex  v.  Hdrtington,  4M.&&  559. 

So,  an  adjudication  that  the  child  was  baptized 
in  the  parish,  and  that  36/.  should  be  paid,  part 
whereof  had  already  been  expended  for  mainte- 
nance of  the  child,  and  other  incidental  charges, 
was  held  good.  Rex  v.  Morana,  1  Bott's,  P.  L. 
500. 

■ 

Costs.] — In.  an  order  of  filiation  and  mainte- 
nance, the  justices  have  no  power,  by  the  stat. 
18  Eliz.  c  3,  to  direct  the  defendant  to  pay  the 
costs  of  the  parish  in  obtaining  the  order;  but 
having  in  such  order  separated  the  sum  to  be  paid 
for  maintenance,  and  the  sum  to  be  paid  for  costs, 
the  order  was  quashed  as  to  the  latter,  and  con- 
firmed as  to  the  rest  of  it  Jfe*  v.  Sweet.  9  East, 
35. 


So,  a  commitment M  until  he  should  say  the 
sum  due  for  the  maintenance  of  the  child  and 
legal  accustomed  fees,  or  until  he  should  be 
otherwise  delivered  by  due  course  of  law,"  is  bad. 
Robsan  v.  Spearman,  3  B.  &  A.  493;  &  P. 
Marsh's  case,  2  W.  Black.  806. 

An  order  of  bastardy  made  twelve  years  after 
the  death  of  the  child,  whereby  the  putative  fa- 
ther (who  had  in  the  mean  time  absconded)  was 
adjudged  to  pay  two  several  sums,  one  for  the 
bygone  maintenance,  and  the  other  for  the  coata, 
is  void  in  toto ;  and  though  the  filiating  justice! 
committed  the  father  upon  an  illegal  warrant, 
from  which  he  was  discharged  at  the  next  sea. 
sions,  still  they  might  afterwards  issue  a  freeh 
warrant,  founded  on  the  original  order:  but  if 
the  case  fell  within  the  49  Geo.  3,  c68.fr.  3,  u 
an  order  unappcaled  from,  the  commitment  for 
non-payment  of  maintenance,  must  be  for  three 
months,  unless  the  money  was  sooner  paid,  h 
re  Addis,2V. &,  R.  167;  1B.&C.87. 


9.  Independent  of  Order. 

A  father  of  a  bastard  child,  if  be  has  adopted 
it  as  his  own,  though  no  order  has  been  masses 
him,  is  liable  for  nursing  and  necessaries.  Bo- 
keth  v.  Gowing,  5  Esp.  131— JEllenborough. 

Bankruptcy  is  no  discharge  of  a  promise  to  aV 
low  a  weekly  sum  for  the  support  of  an  ulegitr 
mate  child.  Millen  v.  WkUtenbury,  1  Camp.  496 
—EUenborough.  And  ate  St.  Merit*  v.  Warn*, 
1B.&A.491;  2  Stark.  188. 

If  the  father  of  an  illegitimate  child  has  eon- 
sented  to  pay  an  annual  sum  for  its  support,  be 
must  continue  to  do  so,  or  provide  for  the  chiH  it 
his  own  expense,  or  give  the  most  distinct  so* 
tice  of  his  intention  to  discontinue  the  payment 
of  such  annual  sum.  Cameron  v.  Baker,  I  C.& 
P.  268— Best 

If  a  person  know  thai  his  illegitimate  daojnV 
ter,  of  tJie  age  of  sixteen,  is  boarded  and  clothed 
by  a  party,  and  neither  expresses  dissent,  ner 
takes  his  daughter  away,  he  is  liable  to  pay  nt 
such  board  and  lodging,  without  any  expresi  pro- 
mise to  do  so,  unless  he  can  show  that  ■» 
daughter  was  so  boarded  and  clothed  *pw*** 
consent,  or  that  be  has  refused  to  maintain  sir 
any  longer  at  his  expense.  Nickels  v.  AOss,* 
C.  &  P.  36— Tenterden. 

Where  the  putative  father  had  made  vans* 
payments  for  maintenance,  and  then  refused  *| 
continue  its  support  until  the  mother  cetsisw 
an  order  of  filiation : — Held,  that  no  action  won* 
lie  at  the  suit  of  the  mother  for  arrears  of  ■»»• 
tenance.    FurriUia  v.  Crowtker,  7  D.  &.  R.  61* 

The  father  of  two  illegitimate  children jir 
cuted  a  bond,  conditioned  fbr  the  payment  ofa 
annuity  of  3<H.  for  the  support  of  them  and  tsar 
mother  during  their  joint  natural  lives;  or  » 
case  of  the  death  of  the  children,  during  the  »• 
tural  life  of  the  mother ;  one  of  the  children  hav- 
ing died :— Held,  that  the  executor  of  the  obbgor 
was  liable  on  the  bond,  fbr  the  arrears  of  the  at- 
nuity  accruing  after  the  death  of  that  dtf» 
James  v.  Talient,  1  D.&R.  548;  5  &**.»• 
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Vll.  Bights  to  Inherit. 


A  natural  child  cannot  take  by  a  prospective 
bequest  made  before  his  birth.  Arnold  v.  Pres - 
ion,  18  Ves.  jun.  289. 

It  u  a  ru'e  that  a  bastard  cannot  take  as  the 
issue  of  a  particular  person,  until  it  has  acquired 
the  reputation  of  being  the  child  of  that  person, 
which  cannot  bo  before  its  birth.  Earls  v.  Wil- 
son,  17  Ves.  jun.  531. 

Under  a  devise  by  a  married  man,  having  no 
legitimate  children,  "to  the  children  which  I 
may  have  by  A,  and  living  at  ray  decease,"  na- 
tural children  who  had  acquired  the  reputation 
of  being  his  children  by  her  bofbre  the  date  of 
the  will,  were  held  to  be  entitled.  Williamson  v. 
Adam,  1  Ves.  &  B.  422. 

Qiuere,  whether  future  illegitimate  children 
can  take  under  any  description  in  a  wilL    Id. 

Under  a  bequest  u  to  such  child  or  children,  if 
more  than  one,  as  A.  may  happen  to  be  enciente 
of  by  me,"  a  natural  child  of  which  she  was  then 
pregnant  cannot  take,  though  a  bequest  to  the 
natural  child  of  which  a  woman  was  enciente 
without  reference  to  any  person  as  the  hither, 
would  probably  be  good,  having  no  uncertainty. 
Earls  t.  Wilson,  17  Ves.  jun.  52a 


BATHING-^*  Ska. 


BATTERY— &«  Trespass. 


BAWDY  HOUSE. 

[See  statutes  25  Geo.  2,  a  36\  s.  6, 7,  8,  &  9 ;  28 
Geo, 3,0. 19;  58  Geo.  3,  c  70.] 

In  an  action  founded  upon  the  statute  25  Geo. 
%  c.  36,  by  one  of  the  two  inhabitants  who  had 
given  information  &c.  to  the  parish  constable,  of 
A.  B.  keeping  a  bawdy-house,  in  consequence  of 
which  A.  B.  was  prosecuted  to  conviction,  it  as 
-necessary,  in  order  to  entitle  the  plaintiff  upon 
such  conviction  to  recover  the  reward  of  10J. 
from  the  overseers,  that  the  prosecution  should 
have  been  conducted  by  the  parish  constable; 
and  therefore,  where  the  two  inhabitants  had 
taken  upon  themselves  to  conduct  it,  it  was  holden 
that  they  were  not  entitled  to  the  reward ;  and 
that  a  demand  upon  the  overseer,  stating  the 
prosecution  so  to  have  been  carried  on,  was  in- 
sufficient to  entitle  them  to  an  action  for  the  dou- 
ble penalty  given  by  the  act,  in  case  of  a  neglect 
or  refusal  by  the  overseer  to  pay  such  sum  of  10/. 
ami  demand.    Clarke  v.  JRtce,  1  B.  At  A.  694. 


BENEFICE— See  Ecclesiastical  Law. 


BENEFIT*-  SOCIETIES— See  Friendly  So- 

onmr. 


BERWICK-UPON-TWEED. 

The  town  and  liberties  of  Berwick-upon-Tweed 
are  not  for  any  purpose  within,  or  part  of,  the 
county  of  Northumberland.  Berwick-upon-Tweed 
{Mayor,  SfC  )  v.  Shanks,  11  Moore,  372. 

BILL. 

I.  Of  Exceptions— See  Evidence. 
II.  Of  Lading — See  Ship. 
HI.  Or  Particulars — See  Practice. 

BILLETTLNG— Sm  Akmt  and  Navy. 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES. 

I.  Parties. 

1.  Corporations,  468. 

2.  Infants,  469. 

3.  Agents,  469. 

4.  Husband  and  Wife,  470. 

5.  Joint  or  several,  470. 

6.  Alien — See  Foreigner. 

7.  Partners — See  Partner. 

8.  Personal  Representatives — See 
Executor. 

II.  Form  and  Operation. 

1.  Payable  at  all  events,  471. 

2.  Acknowledgments  merely,  472. 

3.  Ambiguous  as  Bills  or  Notes%  473. 

4.  Qualifying  Stipulations,  473. 

5.  Fictitious  Payees,  473. 

6.  Other  Points.of  Form,  474. 

III.  Amount  under  £5, 475. 

IV.  Stamps,  475. 
V.  Mads  Abroad,  477. 

VI.  Alteration. 

1.  When  considered  as  issued,  479. 

9.  What  a  Material  Alteration,  41&. 
3.  Proof  of  Circumstances,  480. 

VII.  Transfer. 

1.  7b  what  extent  Negotiable,  480. 

2.  When  issued  in  Blank,  481. 

3.  After  Maturity,  481. 

4.  After  Death  or  Bankruptcy,  482. 

5.  Of  stolen  or  lost  Bills,  483. 

6.  Conditional  or  qualified,  483. 

7.  Proof  of  Indorsement,  484. 
a  Without  Indorsement,  485. 

VIII.  Acceptance. 

1.  Necessity  and  Manner  of  Present- 
ment, 486. 

2.  Time  of  Presentment,  486. 

3.  Protest  and  Notice  of  Refusal, 
487. 

4.  What  is  an  Acceptance. 

(a)  Statute,  487. 

(b)  Acceptance  in  Blank,  488. 

(c)  Keeping  Bill,  488. 

(d)  By  Letter,  48& 
(«)  Undertaking  to  accept,  489. 

8.  Conditional  or  qualified,  489. 

9.  Proof  of,  490. 

10.  Revocation  and  cancelling,  4B\. 
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Parties. 


IX.  PiinBMTifKNvvofc  Payment. 

1.  Necessity,  491. 

2.  At  what  Time,  492. 

3.  What  are  Laches,  492. 

4.  Within  what  Hours,  493. 

5.  7b  icAwa  on(2  where,  494. 

X.  Notice  op  Dishonour. 
1.  No  effects,  496. 

%  BUI  or  Note  specially  payable, 
497. 

3.  Ignorance  of  Place  of  Residence, 

497. 

4.  In  other  Cases,  497. 

5.  By  and  to  whom,  498. 

6.  Whatmust  be  stated,  499. 

7.  iO  what  Place  given,  499. 
a  TVansmtssionty  Post,  500. 

9.  Witfnt  tofcrf  Time,  501. 
10.  flow  proved,  502. 

If.  Consequence  of  Neglect,  503. 
12.  W&en  tooted,  503f 

XL  Protest  tor  Non-Payment. 

1.  When  Necessary,  504. 

2.  How  made  and  proved,  505. 

XII.  Acceptor  and  Maker. 

1.  To  what  Amount  liable,  506. 

2.  When  for  Accommodation,  506. 

3.  Discharge  by  Payment  or  Release, 

507. 

4.  .  fry  Non-Presentment,  508. 

5. : —  by  other  Means,  509. 

XIII.  Drawer  and  Indorsee. 

1.  Liability,  509. 

2.  Discharge,  510. 

XIV.  Actions  on. 

.  1.  Form  and  Parties,  512. 

2.  wAS  what  Time,  512. 

3.  W%e*  lost  or  destroyed,  513. 

4.  Amount  recoverable, 

(a)  Interest,  513. 

(6)  Re-Exchange,  514. 

(c)  Costs  and  Expenses,  515. 

5.  Staying  Proceedings,  515. 

6.  For  Consideration,  under  common 

Counts,  516. 

7.  Pleadings,  517. 

8.  Evidence. 

(a)  Generally,  519. 
(6)  To  wiry  Term*,  519. 
(c)  Declarations   and   Admis- 
sions, 520. 
(rf)  Proof  of  Consideration,  320. 
(O  Proof  of  Payment,  521. 

9.  Witnesses,  521. 

10.  Costa — See  Costs. 

11.  /n  respect  o/  Special  Contract — 

See  Assumpsit. 

12.  Recovery  of  Money  paid  on  lost 

Bills— -See  Assumpsit. 

XV.  Defence  to  Actions  on. 

1.  Indulgence,  or  Bargain  for  Re- 

newal, 522. 

2.  Want,  or  Insufficiency  of  Consi- 

deration, 523. 

3.  Forgery,  525. 

4.  Illegality  of  Consideration. 

(a)  TOea  available,  526. 


(6)  Apprentice — See  Apprentice. 

(c)  Bankrupt — See  Contract. 

(d)  Gaming — &*  Gaming. 

(e)  Lottery  Insurance—See  Lottery. 
(/)  Ransom— See  Foreigner. 

(g)  Spirituous  Liquors— See  Spam. 
(X)  Stockjobbing— See  Stoce. 
(»)  Usury — See  Usury. 
XVI.  Proof  in  Bankruptcy— See  Bankrupt. 

XVII.  Operation-  of  Insolvent  Acts— &«  Pti. 

SONER. 

XVIII.  Forgery  or— Set  Criminal  Law. 


I.  Parties. 


1.  Corporations. 

Quere,  whether  a  local  act,  enabling  a  corpo- 
ration to  issue  promissory  notes  under  their  seal, 
enables  them  to  make  a  promise,  and  subjects 
them  to  an  action  of  assumpsit  as  incident  to  the 
making  of  such  note  ?  Slark  v.  Highgate  Arch, 
way  Company,  5  Taunt.  792. 

If  a  corporation  is  authorized  to  raise  money 
on  promissory  notes  for  a  particular  purpose, 
semble  that  evidence  may  be  received  to  imp** 
the  notes,  by  showing  they  were  issued  lor  an- 
other  purpose.    Id. 

Assumpsit  may  be  maintained  on  a  bill  again* 
a  trading  corporation,  whose  power  of  drawing 
and  accepting  bills  is  recognised  by  statute, 
Murray  v.  E.  I.  Company,  5  B.  &  A.  204. 

By  the  provisions  of  several  statutes  pasied 
for  the  protection  of  the  Bank  of  England,  it  m 
enacted,  that  -  it  shall  not  be  lawful  for  any  body 
corporate  to  borrow,  owe,  or  take  up  any  mow* 
upon  their  bills  or  notes  payable  on  fcmf*°»* 
at  any  less  time  than  six  months  from  the  «* 
rowing  thereof:"— Held,  that  a  ^P0™**** 
established  for  trading  purposes,  cannot  become 
acceptors  of  a  bill  of  exchange  payable  at  a  k» 
period  than  six  months  from  the  date.  Bmg* 
ton  v.  Manchester  Waterworks,  3  B.  &  A 1. 

It  is  doubtful  whether  any,  except  a  trading 
corporation,  can  bind  themselves  as  partiee  w 
a  bill.    Id. 

Quere,  whether  a  Scotch  Coqwratioa^alW 
the  British  Linen  Company,  has  any  «w" 
issue  bilk?    Jk«v.JfJfcy.R&B.C>G71. 

The  directors  of  a  mining  association  cans* 
bind  the  members  by  accepting  a  bfll,  n**" 
they  are  authorized  bo  to  do  by  the  deed  or  i* 
strument  of  co-partnership,  by  the  ne(f88rfJL 
such  a  power  to  the  carrying  on  of  the  w»«*f» 

by  the  usage  of  similar  «rtab,Uhm?Vr-S 
express  assent  of  the  party  sought  to  be  <**JjT* 
Still  less  can  the  directors  bind  the  n*®*"^ 
a  bill  drawn  upon  the  directors  by  tW|«" 
servant,  such  a  bin  being  in  effect  a  P£f!W 
note.    Dickimmw.  Velpy,  5  *%>*>&&*>  l*+ 

&  c.  12a 
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2.  Infants. 

In  an  action  against  the  acceptor  by  the  in- 
dorsee, it  is  no  defence  that  the  drawers  who  had 
drawn  the  bill  payable  to  themselves,  and  of 
course  indorsed  it,  were  infants  when  it  was 
drawn.    Taylor  v.  Croker,  4  Esp:  187— Ellenb. 

The  infancy  of  the  payee  is  no  answer  in  an 
action  by  the  indorsee  of  a  bill  of  exchange 
against  the  drawer.  Grey  v.  Cooper,  3  DougL  65; 
1  Selw.  N.  P.  306. 

An  infant  cannot  accept  a  bill  even  for  neces- 
•arics.  Williamson*.  Watt*,  1  Camp. 552— Mans- 
field.   But  §ee  Trueman  ▼.  Hurst,  1  T.  R.  40.| 

A  person  is  liable  as  acceptor  of  a  bill  which 
was  drawn  while  he  was  an  infant,  bat  was  ac- 
cepted by  him  after  he  came  of  age.  Stevens  ▼. 
/acton,  2  Rose,  285;  1  Marsh,  469;  6  Taunt 
106;  4  Camp.  164. 

In  an  action  against  acceptors,  where  the 
payee  and  first  indorser  was  an  infant,  the  jury 
having  found  a  verdict  for  the  plaintiffs,  on  evi- 
dence that  the  defendants  knew,  when  they  ac- 
cepted it,  that  the  payee  was  an  infant,  and  that 
he  had,  in  fact,  indorsed  the  bill  before  they  ac- 
cepted it — the  court  refused  to  disturb  the  ver- 
dict; bat  they  refrained  from  giving  any  opinion 
on  the  effect  of  it,  if  brought  before  them  on  a 
case  more  free  from  imputation.  Jones  v.  Darch, 
4  Price,  300. 

3.  Agents. 

If  an  agent  for  A.  draw  a  bill  upon  B.  in  fa- 
roar  of  C,  though  he  direct  B.  to  place  the  amount 
to  A.'s  debit,  he  will  be  personally  liable  to  C.  if 
the  bill  is  not  paid,  though  C.  knew  he  was  only 
agent  for  A*,  unless  he  uses  proper  words  to 
prevent  such  liability.  Leadbitter  v.  Farrow,  5 
M.&S.345;  BayL  Bills,  55. 

An  agent  to  a  country  bank,  to  whom  the 
plaintiff  sent  a  sum  of  money,  in  order  to  procure 
»  bill  upon  London,  drew  in  his  own  name  for 
the  amount  upon  the  firm  in  London,  the  two 
firms  being  the  same : — Held,  that  the  agent  was 
liable  as  drawer,  although  the  plaintiff  knew 
thai  he  was  merely  an  agent,  and  supposed  that 
the  bill  was  drawn  by  him  as  such,  and  on  ac- 
count of  the  country  barik,  to  which  the  agent 
paid  over  the  money.    Id. 

An  authority  given  to  A.,  to  draw  bills  in  the 
name  of  Bn  may  be  exercised  by  the  clerks  of  A* 
Ex  forte  Sutton,  2  Cox,  84. 

An  agent  for  an  association  who  draws  bills  in 
his  own  name  for  the  purposes  of  the  company, 
does  not  bind  the  partners  as  drawers,  though 
authorized  to  draw  bills.  Ducarrey  v.  GUI,  M.  & 
M.  450 ;  4  C.  &  P.  121— Tenteruen. 

Where  a  bill  is  drawn  on  an  agent,  and  made 
payable  oat  of  a  particular  rand,  and  the 
agent  says  he  will  pay  it  when  he  gets  money 
from  the  principal ;  this  is  binding  on  him ;  and 
if  he  gets  money  at  any  subsequent  time,  he 
is  bound  to  pay  the  bill.  Stevens  v.  HUX,  5.  Esp. 
247— Ellen- 

The  declaration  in  an  action  on  a  bill  stated  it 
to  have  been  drawn  by  one  H.  P.,  accepted  by 


the  defendant,  and  indorsed  by  the  said  H.  P.  to 
the  plaintiffs.  The  drawing  appeared  to  be  in  this 
form :— Per  pro.  H.  PM  J.  P.  A  clerk  of  the 
plaintiffs  proved  that  the  drawing  and  indorse- 
ment were  of  the  handwriting  of  Mr.  John  P., 
whom  he  understood  to  be  the  son  of  Mrs  P., 
whom  he  had  never  seen,  but  with  whose  house, 
the  house  of  his  employers  had  dealings,  and 
that  he  had  seen  bills  drawn  and  accepted  in  the 
same  form  as  the  bill  in  question,  some  of  which 
had  been  paid.  The  plaintiffs,  on  this  evidence, 
had  a  verdict,  and  a  rule  nisi  for  a  new  trial 
having  been  obtained,  an  affidavit  in  consequence 
of  an  observation  made  by  the  Lord  Chief  Jus- 
tice, was  produced,  stating  the  name  of  the  party 
to  be  H.  P^  and  that  the  bill  was  drawn  by  her 
authority ;  the  court  on  the  whole  evidence,  re- 
fused to  make  the  rule  for  a  new  trial  absolute. 
Jones  v.  Tvrnour,  4  C.  &  P.  204 

Where  tine  gives  a  power  of  attorney  to  ano- 
ther, to  demand  and  receive  all  monies  due  to 
him,  on  any  account  whatsoever,  and  to  use  all 
means  for  the  recovery  thereof,  and  to  appoint 
attornies  for  the  purpose  of  bringing  actions, 
and  to  revoke  the  same,  u  and  to  do  all  other 
business ;"  the  latter  words  must  be  undersood, 
with  reference  to  the  former,-  as  meaning  all  bu- 
siness appertaining  thereto,  and  although  the 
attorney  may  receive  monies  due  in  autre  droit 
to  the  principal,  yet  he  cannot  indorse  a  bill  for 
him,  which  comes  to  his  hands  under  the  power. 
Hay  v.  Goldsmith,  2  Smith,  79. 

The  indorsee  of  a  bill  accepted  by  procuration 
is  bound  to  use  due  caution,  and  should  not  only 
see  the  general  power  of  the  agent  to  accept,  but 
also  inquire  into  the  propriety  of  his  accepting 
that  particular  bill;  and  if  he  does  not  and  it 
was  improperly  accepted,  he  cannot  recover 
against  the  acceptor.  Attwood  v.  Munnings,  7 
B.&C.278;  1M.&R.66. 

An  averment  in  a  declaration  that  A.  B.  & 
Co.  accepted  a  bill  of  exchange  according  to  the 
usage  and  custom  of  merchants,  is  supported  by 
evidence  that  the  bill  was  accepted  by  C.  D.  their 
authorize*}  agent,  thus,  "  for  A.  B.  &  Co,  C.  D." 
Hey s  v.  Heseltine,2  Camp.  604— Ellenb. 

The  defondent  is  not  at  liberty  to  object  that 
the  indorsement  is  not  in  the  handwriting  of  the 
payee  himself,  after  a  promise,  with  a  knowledge 
of  this  circumstance,  to  pay  the  bill.  HeimsUy 
v.  Loader,  2  Camp  450— Ellenborougb. 

If  a  bill  is  indorsed  by  procuration,  it  should 
not  be  stated  in  the  declaration  that  the  party 
indorsed  it,  his'  own*proper  hand  being  there- 
unto subscribed :  for  if  it  appears  to  have  been 
done  by  procuration  from  such  party,  it  is  a  fatal 
variance.  Levi  v.  Wilson,  5  Esp.  1 80— Ellen- 
borough. 

If  A.  permits  B.  to  draw  bills' in  his  name,  he 
is  liable  as  drawer  to  ignorant-indorsees,  although 
he  had  neither  any  interest  nor  knew  of  the  par- 
ticular bills  drawn :  but  he  is  not  liable  to  a 
payee  having  knowledge  of  the  transaction.  Smith 
v.  Strange,  reake's  Add.  Cas.  116 — Kenyon :  &• 
P.  Curtis  v.  Barrs,  Peake's  Add.  Cas.119. 

From  the  fact  that  the  defendants'  confidea- 
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tial  clerk  had  been  accustomed  to  draw  checks 
for  them ;  that,  in  one  instance  at  least,  they  had 
authorized  him  to  indorse ;  and  in  two  other  in- 
stances had  received  money  obtained  by  bis  in. 
dorsing  in  their  name,  a  jury  was  held  warranted 
in  inferring  tbat  the  clerk  had  a  general  autho- 
rity to  indorse.  Pretcott  v.  Flynn,  9  Bing.  19 ; 
2  M.  &  Scott,  ia 

4.  Hatband  and  Wife. 

Where  a  note  is  payable  to  a  feme  sole,  or 
order,  and  she  marries,  it  becomes  her  husband's 
property,  and  she  cannot  indorse  it  over  whilst 
she  is  covert    Conner  v.  Martin,  3  Wik.  5. 

The  indorsement  by  a  married  woman,  with 
her  hushand's  assent,  of  a  bill  drawn  by  her,  is 
binding  upon  him,  and  will  pass  the  interest  in 
the  bill  to  the  indorsee,  so  as  to  enable  him  to 
sue  the  acceptor.  Prestwiek  v.  Marshall,  5  M. 
&  P.  513;  7  Bing.  765;  4  C.  &  P.  594. 

If  a  note  is  made  payable  to  a  married  woman, 
and  she  indorses  it  tor  value  in  her  own  name, 
and  the  maker  afterwards  promises  to  pay  it;  in 
an  action  against  him  by  the  indorsee,  it  will  be 
presumed  that  the  nominal  payee  had  authority 
from  her  husband  to  indorse  the  note  in  that 
form,  and  the  indorsement  will  be  considered  as 
vesting  a  legal  title  to  the  note  in  the  plaintiff. 
Cotes  v.  Davie,  1  Camp.  485— Ellenborough. 

Though  a  note  were  given  to  a  married  wo- 
man, knowing  her  to  be  such,  with  intent  that 
she  should  indorse  it  to  the  plaintiff,  in  payment 
of  a  debt  which  she  owed  him  (in  the  course  of 
carrying  on  a  trade  in  her  own  name,  by  the  con- 
sent of  her  husband,)  yet  the  property  in  the  note 
vested  in  the  husband  by  the  delivery  to  the 
wife*. and  no  interest,  passed  by  her  indorsement 
to  the  plaintiff;  neither  oould  the  plaintiff  recover 
upon  the  money  counts  under  such  circum- 
stances. Barlow  v.  Bishop,  1  East,  439;  3  Eep. 
266. 

Husband  and  wife  may  sue  on  a  note  made  to 
the  wife  during  coverture.  Philliskirk  v.  Pluck- 
well,  2  M.  &  S.  393. 

Where  a  bill  was  payable  to  a  feme  sole,  who 
intermarried  before  the  same  was  doe,  it  was 
held  that  the  husband  might  sue  in  his  own 
name,  without  joining  the  wife,  although  the 
latter  had  not  indorsed  the  bill.  MNeuare  v. 
Holloway,!  B.&  A. 218:  &  P.  Burroughs  Moss, 
10  B.  &  C.  558. 

Defendant,  who  carried  on  business  on  his  own 
account,  and  in  partnefship,gave  a  general  power 
of  attorney  to  his  wife  and  partners  to  act  for  him 
and  in  his  name,  and  to  his  use,  and  to  indorse 
bills,  and  generally  to  act  for  him  while  abroad. 
He  gave  another  power  to  his  wife  alone,  to  act 
for  him  and  on  his  behalf,  and  to  pay  and  accept 
such  bills  as  should  be  drawn  bv  his  agents  and 
correspondents  as  occasion  should  require.  One 
of  the  partners  drew  a  bill  on  defendant  for  mo- 
ney to  supply  the  partnership  concerns,  defend- 
ant having  received  while  abroad  money  on  the 
partnership  account,  and  the  wife  accepted  the 
bill  for  her  husband : — Held,  1st,  that  the  partner 
could  not  be  called  defendant's  agent ;  and  there- 


fore, that  the  wife  had  not  power  to  accept  tbs 
bill.  2dly,  That  she  had  not  power  to  accept  a 
bill  fqr  partnership  transactions,  but  only  bilk« 
his  account  Attwood  v.  Mannings,  1  M.  &  R. 
66;  7B.&,C.  278. 

A  married  woman,  separated  from  her  bos- 
band,  and  having  a  separate  maintenance,  ren- 
ders the  same  liable  by  accepting  a  bilL  Stuart 
v.  KirhoeU  (Viscount),  3  Madd.  387. 


5w  Joint  or  several 

A  note,  beginning, "  I  promise  to  pay,"  && 
and  signed  by  two  parties,  is  joint  and  swenL 
Clerk  v.  Blackstock,  Holt,  474— Bay  ley:  &P. 
Merck  v.  Ward,  Peake,  130. 

A  member  of  a  country  bank  signm?  fbrbim* 
self  and  partners  notes  beginning  with  the  words, 
41 1  promise  to  pay,"  was  held  to  make  himself 
severally  liable.  Hall  ▼.  Smith,  2  D.  &  B.  584; 
1  B.  &  C.  407. 

But  if  A.,  B.,  and  C.,M  are  in  partnership,  iri 
A.  draws  a  note,  by  which  he  promises  individu- 
ally to  pay  the  money,  and  which  he  Bi|M  with 
his  own  name  only,  but  prefixing  to  his  flznatnw 
«  for  A.,  B.,  4,  C,"  this  binds  the  whole  part, 
nership.  Galway  {Lord)  v.  Matthew,  10  Ess; 
264 ;  1  Camp.  403.  And  see  Mason  t.  fosses, 
1  Camp.  284. 

A  note  in  these  words,  •*  I,  J.  C,  prom*  la 
pay  J.  F.,  or  his  order,  501,  with  interest,  atsu 
months'  notice,"  dated,  dtc,  (signed)  "XG»» 
else  H.  B.»"  isuo  note  as  against  H.  B.  JFertti* 
Bond,  4  B.  &  A.  679 ;  Bay!  Bills,  13. 

A  bill,  drawn  in  this  form— «  pay  to  oar  *• 
der,"  &c  signed  in  the  name  of  two  persona,  as* 
Cfc,  and  accepted  by  defendant,  may  bsdsdsnw 
upon  by  the  indorsees  as  a'  bill  drawn  by  ao  a£ 
gregate  firm ;  and  if  it  be  proved  that  U*n« 
consists  of  only  one  person,  yet  it  is  noti  *o- 
ance.  £***  v.  C/tt*,  4  M.  ot4l3;4CaiDpk'B' 
And  see  S.  C.  3  M.  &  &  283. 

A  note  which  appears  on  the  free  of  it*  *J 
the  separate  note  of  A.  only,  cannot  baowhiw 
on  as  the  joint  note  of  A.  and  B^  thon*M2J 
to  secure  a  debt  for  which  A.  and  B.  were  wjwT 
liable.  Sifflnn  ▼.  Walker,  2  Camp.  30&-H* 
borough:  &  P.  Emley  v.  lye,  15  East,  7. 

A  declaration  that  the  defendant  and  ano** 
made  their  note,  by  which  they  jointly  «* 
verally  promised  to  pay,  is  good.  Bees  v.  J*"* 
Cowp.  832, 

In  an  action  against  one  of  theseverdoaWJ 
of  a  joint  note,  or  one  of  several  drawers  ol 
joint  bill,  if  it  bo  stated  as  a  several  one  n**j7 
one  alone,  the  objection  can  only  be  Jf^iL 
plea  in  abatement.  Evans  v.  Lewis,  BayL  JV* 
307;  1  B.  &  A.  226;  1  Phil  Evid.199. 

If  a  bill  be  drawn  by  two,  V*!*^*"?! 
our  order,"  and  subscribed  by  both,  thol<JJ*J 
in  partnership,  they  make  themselves  P"1""* 
by  the  form  of  the  bill,  to  the  eflect  of  ***jg" 
indorsement  by  one  of  them  valid.  Garnet  • 
Viekery,  2  Dougl.  653,  n. 

But  a  universal  usage  of  merctontf  ■* 
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bankers  may  leader  rach  an  indorsement  void. 
Srf. 

In  an  action  by  indorsee  against  acceptor  of  a 
bill,  payable  to  two  persons  not  partners,  and, 
when  accepted,  indorsed  by  one  of  those  persons 
in  the  name  of  both — it  was  held  that  the  defen- 
dant could  not  dispute  the  regularity  of  this  in- 
dorsement Jones  v.  Radfor^  1  Camp.  83,  n. — 
$IIenborough. 

The  non-joinder  of  one  of  two  joint  drawers  of 
a  bill,  is  no  variance  in  an  aetion  by  an  indorsee 
against  the  other.  Wilson  v.  ReddaU,  Gow,  161 
—Dallas. 

When  the  plaintiff,  on  a  joint  and  several  note, 
declares  against  the  defendants  jointly,  and  they 
sever  in  their  pleas,  and  one  of  them  by  his  plea 
admits  his  handwriting  to  the  note,  and  the  olher 
pleads  non-assumpsit ;  at  the  trial,  the  plaintiff 
most  prove  the  handwriting  of  alL  Gray  v.  PaU 
tmert,  1  Esp.  135— Kenyon. 

Where,  in  an  action  against  the  drawer,  who 
had  pleaded  non-assumpsit,  it  appeared  that  the 
bill  was  drawn  by  him  and  another  jointly : — 
Held,  to  be  no  variance.  Germain  v.  Frederick, 
1  Phil  Evid.  199;  BayL  Bills,  307;  2B.  &  A. 
226. 

Where  a  declaration  stated  a  bill  to  be  drawn 
upon  and  accepted  by  three  persons,  and  it  was 
proved  to  have  been  drawn  upon  and  accepted  by 
the  three  jointly  with  a  fourth : — Held,  that  this 
was  no  variance.  Mountstepken  v.  Brooke,  1  B. 
&A.224. 

Where  the  parties  intended  that  a  promissory 
note  should  be  joint  and  several ;  but,  through 
ignorance,  it  was  expressed  to  be  joint  only,  a 
court  of  eqoity  wou.d  not  relieve.  Rawtlone  v. 
Parr,  3  Russ.  424. 

Bat  where  a  joint  note,  signed  u  J.  and  J.  E., 
J.  P.,  surety ,"  was  given  to  a  creditor  of  the  firm 
of  J.  and  J.  £.,  and  J.  P.  died;  and  J.  and  J.  £. 
being  both  alive,  one  of  whom  afterwards  be- 
came bankrupt,  and  the  other  insolvent : — Held, 
that  the  note  must  be  considered  as  joint  against 
J.  P.,  the  surety.    Id. 

A  court  of  equity  will  reform  an  instrument 
which,  by  the  mistake  of  the  drawer,  admits  of  a 
construction  inconsistent  with  the  true  agree- 
ment of  the  parties,  although  the  party  seeking 
to  reform  it,  himself  drew  the  instrument  Ball 
v.  Story,  1  Sim.&  Slu.  210. 

When  a  person  signs  a  note  on  a  representa- 
tion that  others  are  to  join,  and  one  afterwards 
reflates  to  sign,  the  payee  cannot  recover  against 
the  person  who  signed  it,  unless  the  jury  are  sa- 
tisfied that  such  person,  knowing  the  facts,  and 
being  aware  of  his  rights,  had  consented,  to  waive 
his  objection.  Leaf  v.  Gibbt,  4  C.  dt  P.  466— 
Tindai. 

Where  two  persons  were  joint  agents  of  the 
Royal  Veteran  Battalion,  but  were  not  otherwise 
connected  in  business,  and  were  in  the  habit  of 
accepting  bills  by  means  of  a  clerk,  in  this  form, 
•*  for  agents  of  the  R.  V.  R,  J.  G.,"  it  was  held 
to  be  no  answer  Ura- joint  action  aginst  them  by 
the  indorsee  of  such  a  bill,  to  show  that  it  was 
accepted  for  the  private  advantage  of  one  without 


the  knowledge  of  the  other,  although  it  appeared 
that  the  indorsee  might,  if  he  had  inquired  of 
the  clerk  who  accepted  it,  have  ascertained  that 
such  was  the  fact.  Sanderson  v.  Brooksbank,  4 
C.&P.286— Tindal. 

• 

II.  Form  and  Operation. 

1.  Payable  at  all  events. 

Contingency,] — By  3  &  4  Anne%  c.  9  s.  I  (made 
perpetual  by  7  Anne,  c.  25,  s.  3,)  promissory 
notes  are  put  on  the  same  footing  in  all  respects 
as  bills  of  exchange. 

A  bill  or  note  payable  on  a  contingency,  is  ab- 
solutely void.  Palmer  v.  Pratt,  9  Moore,  358 ;  2 
Bing.  185. 

An  order  for  the  payment  of  a  sum  of  money 
on  a  contingency,  is  not  a  note  within  the  statute 
of  Anne.  Carlos  v.  Foncourt,  (in  error)  5  T.  R. 
482. 

Nor  a  bill.    Id. 

Even  though  accepted  by  the  drawee.  Ralli  y. 
Sarell,  D,  &  R.  N.  P.  C.  33— Abbott  And  see 
SprouUv.  £egge,2D.&R.15;  1B.&C.  16;3 
Stark.  156. 

But  a  note  given  to  pay  82.  on  receipt  of  prize 
money,  is  a  good  negotiable  note  within  the  sta- 
tute.    Evans  v.  Underwood,  1  Wils,  262. 

A  note  given  to  an  infant  payable  when  he 
shall  come  of  age,  is  good  if  it  specify  the  parti- 
cular day.  Qsss  v.  Nelson,  1  Burr.  226 ;  1  Ld. 
Ken.  498. 

An  order  or  promise  to  pay  money, "  provided 
the  terms  mentioned  in  certain  letters  written  by 
the  drawer  were  complied  with,"  is  not  a  bill  or 
note.  Kingston  v.  Long,  Bayl.  Bills,  13;  4  Dougl.  9. 

An  instrument  by  which  a  man  promised  to 
pay  a  sum  of  money  if  his  brother  did  not  pay  it 
within  a  specified  time,  was  held  not  to  be  a  note 
on  account  of  the  contingency.  Appleby  v.  Bid- 
dulph,  Bayl.  Bills,  13. 

So,  a  note  in  the  name  of  two,  but  signed  by 
one  only,  promising  to  pay  "  on  the  death  of  6. 
Hn  providedhe  leaves  either  of  us  sufficicntto  pay 
the  said  sum,  or  if  we  shall' be  otherwise  able  to 
pay,"  is  not  a  negotiable  note.  Roberts  v.  Peake, 
1  Burr.  323. 

A  note  to  pay  when  the  circumstances  of  the 
drawer  will  admit,  without  detriment  to  himself 
or  family,  creates  no  debt  Ex  parte  Tooiell,  4 
Ves.jun.  372. 

An  instrument  by  which  money  was  made 
payable  on  a  contingency,  cannot  be  given  in 
evidence  as  a  promissory  note,  on  the  counts  for 
money  lent,  or  on  the  account  stated,  though 
sued  on  between  the  original  parties,  and  ex- 
pressing value  to  have  been  received.  Morgan  v- 
Jones,  1  Tyr.  21;  1  C.  &  J.  162.  And  see 
Blanckenhagen  v.  Blundell,  2  B.  &  A.  417. 

Particular  Fund.] — A  bill  or  note,  drawn  on  a 
particular  fund,  and  not  payable  generally,  is  not 
valid.*  Dawkese  v.  Delorairu  {Earl,)  2  W.  Black* 
1782;  3  Wils.  907. 
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An  instrument  in  this  form,  *•  out  of  my  half 
pay,  which  will  become  doe  the  1st  of  January, 
pay  to  Stevens  15/.,"  and  addressed  to  a  navy 
agent,  is  not  a  bill;  Stevens  v.  Hill,  5  Esp.  247 
— Ellen  borough. 

So,  a  note,  promising  to  pay  "  on  the  sale  or 
produce,  immediately  when  sold,  of  the  White 
Hart,  St  Alban's,  Herts,  and  the  goods,  &c., 
value  received,"  cannot  be  declared  upon  as  a 
promissory  note  within  the  statute,  though  it  be 
averred  that  before  the  action  commenced  the 
White  Hart  and  the  goods  were  sold.  Hill  v. 
Halford  (in  error,)  2  B.  &  P.  413. 

L.  being  indebted  to  plaintiff,  and  about  to  sell 
his  property  by  auction,  gave  an  order  in  writing 
signed  by  him  and  addressed  to  defendant  (the 
auctioneer,)  "to  pay  to  plaintiff,  out  of  the  produce 
of  the  sale  of  his  goods  and  furniture,  200/.,  and 
interest  from  the  23d  of  June  last,  due  to  plaintiff 
on  warrant  of  attorney;  and  also  1101.  due  to 
plaintiff  for  goods  sold,  for  which  several  sums 
the  receipt  of  plaintiff  wan  to  be  defendant's  dis- 
charge :" — Held,  that  this  order  required  an  in- 
land bill  stomp.  Emly  v.  Collin*, 6M.&S.  144. 

But  where  AM  being  indebted  to  B.,  and  B.  to 
C,  B.  by  letter  requested  A.  to  pay  C.  the  ba- 
lance due  to  him  (B.,)  and  stated  that  C.'s  re- 
ceipt should  be  a  sufficient  discharge: — Held, 
that  this  was  not  a  bill  of  exchange,  or  requiring 
a  stamp  as  such  within  the  55  Geo.  3,  c  184. 
Crowfoot  v.  Gurney,  2M.&  Scott,  473. 

An  instrument,  by  which  A.  promises  to  pay  to 
the  bearer  50/.,  "  being  the  portion  of  a  value,  as 
under,  deposited  in  security  for  the  payment 
thereof,"  may  be  declared  upon  as  a  promissory 
note.  Haussoullier  v.  Hartsinck,  7  T.  R.  733. 
And  see  Collie  v.  Emmett,  1  H.  Black.  313. 

An  order  or  promise  to  pay  money  "  in  good 
East  India  bonds,"  or  "  in  cash  or  Bank  of  Eng- 
land notes,'.'  is  in  neither  case  a  bill  or  note. 
Anon.  Bull.  N.  P.  272 ;  Bayl.  Bills,  1 :  S.  P.  Ex 
parte  bneson,  Bayl.  Bills,  7 ;  2  Rose,  225 ;  Rex 
v.  Wilcox,  BayL  Bills,  8;  Ex  parte  Davison, 
Buck,  31. 

Definite  Sum.] — An  instrument,  by  which  a 
party  promised  to  pay  65/.,  "  and  also  all  other 
sums  which  may  be  due,**  is  too  indefinite,  to  be 
a  note  within  the  statute.  Smith  v.  Nightingale, 
2  Stark.  375—  Ellenborough. 

A  note  payable  to  the  representatives  of  J.  S., 
three  months  after  his  decease,  w  first  deducting 
thereout  any  interest  or  money  which  J.  S.  might 
owe  the  defendant  on  any  account,"  is  a  note  for 
the  payment  of  a  definite  sum  at  all  events, 
within  the  statute.  Barlow  v.  Broadhurst,  4 
Moore,  471. 

And  such  note  may  be  given  in  evidence  in 
an  action  brought  by  the  representatives  of  J.  S. 
against  the  defendant,  on  an  account  stated  be- 
tween him  and  J.  S-  although  it  was  improperly 
stamped  as  a  note.  id. 

Where  a  testatrix  gave  to  the  plaintiff  a  note 
to  pay  him  or  order  u  on  demand,  the  judi  of 
100/.  for  value  received  andthis  kindness  to  me," 
with  a  verbal  engagement  on  the  part  of  the 


I  plaintiff,  that  the  note  should  not  be  demanded 
until  after  her  death : — Held,  that  it  did  not  ope- 
rate by  way  of  testamentary  disposition ;  nor  was 
it  void  on  the  ground  that  it  was  a  fraud  on  the 
legacy. duty,  that  duty  never  having  attached 
upon  it,  and  there  being  nothing  to  show  thai 
the  amount  passed  by  way  of  a  donatio 
mortis.     Woodbridge  v.  Spooner,  1  Chit.  661. 

A.  having  given  his  daughter,  on  her 
riage,  the  stock  of  a  public  house,  amounting  in 
value  to  1200/.,  she  and  her  husband  signed  the  fol- 
lowing instrument : — "On  demand,  we  promise 
to  pay  to  A.  or  his  order  for  value  received  in 
stock,  &C,  this  being  intended  to  stand  against 
me,  M.  (the  daughter,)  as  a  set-off  for  that  sum 
left  me  in  my  father's  will  above  my  sister  Ann's 
share :" — Held,  that  this  was  not  a  promissory 
note.    Clarke  v.  Percival,  2  B.  &  AdoL  661. 


Certainty  of  Payee.]— A  bill  or  note  payable 
to  the  order  of  a  person  is  payable  to  himself) 
Sheldon  v.  Occarson,  Bayl.  Bills,  329 :  S.  P. 
Smith  v.  Arc/are, 5  East,  476;  2  Smith,  43. 


N  And  a  note  payable  to  A.  without  the 
u  or  bearer,"  **  or  order,"  is  a  valid  note  within 
the  statute.  Smith  v.  Kendall,  6  T.  R.  123;  1 
Esp.  231. 

A  note,  whereby  the  maker  promised  to  pay  Is 
A.  or  to  B.  and  C.  a  sum  therein  specified,  value 
received,  is  not  a  promissory  note  within  the 
meaning  of  the  statute  of  Anne.  An  action  can- 
not be  maintained  at  common  law  upon  such  an 
instrument,  even  by  the  payee  against  the  maker, 
although  it  is  stated  on  the  nice  of  the  note  Is 
be  given  for  value  received.  Blanckenhmgtn  v. 
BlundeU,  2  B.  &  A.  417.  And  tee  Morgan  i. 
Jones,  1  Tyr.  21 ;  1  C.  ft,  J.  162. 

But  a  note  of  this  tenor,  **on  demand  we  pro- 
mise to  pay  Mesdames  S.  W.  and  S.  D.  steward- 
esses for  the  time  being  of  the  Provident  Daogfc- 
ters'  Society,  held  at  Mr.  Pope's,  the  Hope, 
Smithfield,  or  their  successors  in  office,  G4L,  with 
5  per  cent  interest  for  the  same,  value  received, 
this  7th  day  of  February,  1815,  for  F.  Cw  ■ 
within  the  stat  2  Geo.  2,  c.  25.  Rex  v.  Je*,6 
Taunt  325. 

Proof  of  a  note  payable  to  A.  B.  generally,  i* 
prima  facie  evidence  of  a  promise  to  A.  R  the 
father,  and  not  A.  B.  the  son,  the  names  aehvf, 
the  same;  and  A.  B.  the  son,  although  rtyled  m 
the  declaration  A.  B.  the  younger,  bringing  the 
action,  and  being  in  the  possession  of  the 
entitled  to  recover  upon  it  Sweeting  v. 
1  Stark.  106— Bayley. 


2.  Acknowledgments  merely. 

An  instrument  in  the  following  terms,  *Bs- 
ceived  of  Mr.  D.  B.  100/.  which  I  promise  ft*  pay 
on  demand,  with  lawful  interest.  J.  IX**  is  a 
note.  Green  v.  Davis,  6  D.  &  R.  306;  4  B.* 
C.235;  1C.&P.451.  AndstsB*U*v. 
2B.&B.78;  4 Moore, 484. 

An  instrument,  acknowledging  the 
drafts  for  the  payment  of  money,  and 
to  repay  the  money,  w  a  special  i 
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not  a  promissory  note.    Williamson  v.  Bennett, 
3  Camp.  417— EUenborough. 

So,  an  acknowledgment  of  having  received  the 
acceptance  of  a  bill  of  exchange,  is  a  receipt  for 
money,  and  not  a  promissory  note.  Scholey  v. 
WaUby,  Pfeake,24 — Kenyon. 

An  u  I  O  U"  is  neither  a  promissory  note  nor 
a  receipt,  and  may  be  received  in  evidence  to 
prove  an  acknowledgment  of  a  debt,  without  any 
•tamp.  Ckitdero  v.  BotUnois,  D.  s\  R.  N.  P.  C. 
8— Abbott;  S.  P.  Fisher  v.  Leslie,  1  Esp.  436. 
But  see  Guy  v.  Harris,  Bayl.  Bills,  8. 

A  paper  in  these  words, "  Mr.  I*,  please  to  let 
the  bearer  have  7J,  and  place  it  to  my  account, 
and  you  will  oblige  your  humble  servant,  R.  S."  ( 
is  not  a  bill  of  exchange,  JUttle  v.  Slackfora\  M. 
&  M.  171— Tenterden. 

A  written  paper  containing  a  bare  acknow- 
ledgment of  a  debt,  is  good  evidence  under  the 
money  counts  without  a  stamp.  Israel  v.  Israel, 
1  Camp.  499— EUenborough:  S.  P.  Fisher  v. 
Leslie,  I  Esp,  436. 

A  document  in  the  following  form,  **  I  have 
this  day  received  a  bill  of  exchange,  which  I  hold 
as  your  attorney,  to  recover  the  value  from  the 
parties,  or  to  make  such  other  arrangement  for 
your  benefit  as  may  appear  to  me  in  my  profes- 
sional capacity  reasonable  and  proper:" — Held  to 
be  a  mere  acknowledgment  of  the  duty  which  the 
party  took  upon  himself  to  perform,  and  there- 
fore admissible  in  evidence  without  a  stamp. 
Longdonv.  Wilson,! B.&C. 640;  2M.&R.10. 

A  paper  stating  that  the  party  signing  it  has 
received  certain  bills  in  his  hands,  which  he  has 
■*  to  get  discounted,  or  return  on  demand,"  does 
not  require  an  agreement  stamp.  Muttett  v. 
Hutchison,  1M.&R,  532;  7  B.  &  C.  639 ;  3 
C.  &  P.  92. 

An  acknowledgment  in  this  form,  M  Sept.  15, 
1824,  Mr.  T.  has  left  in  my  hands  2002.  J.  A." 
does  not  require  a  stamp.  Tompkins  v.  Ashbyx 
6  B.  &  C.  541 ;  9  D.  &  R.  543;  8.  O.  not  &  P. 
itLm  &  M.  32. 

A  document  in  this  form,  ''Received  of  A.  B. 
1501.,  which  I  promise  to  pay  on  demand  with 
interest,'*  is  a  promissory  note  and  requires  to  be 
stamped  as  such.  Ashby  v.  Ashby,  3  M.  &.  P.  186^ 

An  instrument  whereby  the  plaintiff  acknow- 
ledges a  loan  of  money,  and  promises  repay- 
ment, and  engages  to  pay  an  unliquidated  de- 
mand out  of  the  interest,  and  to  pay  the  princi- 
Cd  and  the  remainder  of  the  interest  to  the 
nder,  his  executors,  administrators,  and  as- 
signs, is  not  a  promissory  note,  and  it  is  properly 
stamped  with  an  agreement  stamp.  Bplton  v. 
£>ugdale,  1  Nev.  &  M.  412. 

3.  Ambiguous  as  Bills  or  Notes. 

If  it  be  ambiguous  whether  an  instrument  be 
a  bill  or  a  note,  the  person  who  receives  it  may 
treat  it  as  against  the  maker  as  either.  Edit  v. 
Bury,  6  B.  &  C.  433;  9D.&R.492;  2C.&P. 
559. 

An  instrument  which  is  in  the  form  of  a  note, 
vol.  I.  8  L 


but  which  is  in  addition  addressed  to  a  third 
party,  who  accepts  it,  is  a  promissory  note.   £im 

And  may  be  declared  on  as  such.  Block  v. 
Bell,  1 M.  &  Rob.  149— Lyndhurst 

An  instrument  in  the  common  form  of  a  bill, 
except  that  the  word  "  at,"  is  substituted  for  "to,* 
before  the  name  of  the  drawee,  is  a  bill,  and  not 
a  note.  SkuUleworth  v.  Stephens,  1  Camp.  407— 
EUenborough. 

But  semble,  that  it  may  be  treated  as  either  by 
the  holder.    Id. 

Particularly  where  "at"  is  written  so  as  to  be 
scarcely  legible,  for  the  purpose  of  deceit  AUan 
v.  Mawson,  4  Camp.  115  &  Gibbs. 

It  is  not  absolutely  essential  that  the  drawee's 
name  should  be  mentioned  on  the  bifl  by  the 
drawer,  if  there  be  a  place  of  payment  fixed,  and 
the  drawee  accept  the  bill  in  such  form,  by 
writing  thereon  his  name,  which  will  be  an  adop- 
tion of  the  bill  on  hts  part  Gray  v.  Milner,  3 
Moore,  90;  8  Taunt  739;  2  Stark.  336. 

4.  Qualifying  Stipulations. 

A  stipulation  indorsed  on  a  note  by  the  payee, 
is  not  to  be  taken  as  part  of  that  instrument, 
without  evidence  that  it  was  written  at  the  time 
the  note  was  made.  Stone  v.  Metcalfe,  4  Camp. 
217;  1  Stark.  53— EUenborough. 

A  note  promising  to  pay  J.  F.  or  order  a  sum 
certain,  the  amount  of  the  purchase  money  of  a 
quantity  of  fir  belonging  to  HMwith  an  indorse- 
ment thereon  at  the  time  of  making-  the  note, 
that  it  was  given  on  condition  that  it  should  bo 
void  if  any  dispute  should  arise  between  H.  and 
W.  respecting  the  fir,  was  held  not  to  be  a  pro* 
missory  note  within  stat  3  &  4  Ann.  c  9.  HrnrU 
ley  v.  Wilkinson,iM.  &  S,25;  1  Camp.  127. 

The  words,  M  accepted  on  my  self,  payable 
every  where,"  written  in  the  margin  of  a  note 
payable  at  a  specified  time  after  sight  by  the 
maker  at  the  time  of  making  it,  constitute  no 
part  of  the  original  instrument,  and  need  not  be 
noticed  in  the  declaration.  Splitgerber  v.  J£oA*, 
1  Stark.  125— EUenborough. 

An  instrument  in  the  common  form  of  a  joint 
and  several  note,  signed  by  three  persons,  is  in* 
dorsed  with  a  memorandum  made,  at  the  time  of 
signature,  which  states  that  it  is  taken  as  a  secu- 
rity for  all  the  balances,  to  the  amount  of  the  sum 
within  specified,  which  one  of  the  three  might 
happen  to  owe  to  the  payee,  that  it  shall  be  in 
force  for  six  months,  and  that  no  money  shall  be 
liable  to  be  called  for  sooner  in  any  case.  In.  an 
action  against  one  of  the  sureties,  the  payee  can* 
not  declare  upon  this  instrument  as  a  promissory 
note  payable  either  on  demand,  or  at  six  months 
after  date.  Between  these  parties  the  instrument 
is  an  agreement,  and  must  be  stamped  and  do* 
clared  upon  as  such.  Leeds  v.  Lancashire,  2 
Camp.  205 — EUenborough. 

5.  Fictitious  Payees. 

A  biU  payable  to  a  fictitious  person  or  order  if 
completely  void.  Bennett  v.  Farnelly  1  Cajnr. 
130— EUenborough. 
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The  indorsee  of  a  bill  payable  to  a  fictitious 
payee  cannot  recover  against  the  acceptor.  Id. 

Such  a  bill  is  not  a  bill  payable  to  bearer. 
Were  v.  Taylor,  1  Camp.  131  cited. 

Where  a  bill  was. drawn  by  defendant  and 
others,  on  the  defendant  alone,  in  favour  of  a  fic- 
titious person,  (which  was  known  to  all  the  par- 
ties concerned  in  drawing  the  bill,)  and  the  de- 
fendant received  the  value  of  it  from  the  second 
indorser  :— ?it  was  held,  that  a  bona  fide  holder 
for  a  valuable  consideration  might  recover  the 
amount  of  it,  in  an  action  against  the  acceptor, 
for  money  paid,  or  money  had  and  receive^ 
lutlock  v.  Harris,  3  T.  R.  174. 

Queere,  if  a  bill  so  drawn  is  not,  in  its  legal 
operation,  payable  to  bearer  7    Vert  v.  Lewis,  3 

If  a  bill  be  drawn  in  favour  of  a  fictitious 
payee,  and  that  circumstance  be  known  as  well 
to  the  acceptor  as  the  drawer,  and  the  name  of 
such  payee  be  indorsed  on  the  bill  as  indorsing  it 
to  the  drawer,  who  indorses  it  to  an  innocent  in- 
dorsee, for  a  valuable  consideration,  the  latter 
may  recover  on  it  against  the  acceptor,  as  on  a 
bill  payable  to  bearer.  Gibson  v.  Minet  (in  error,) 
1  H.  Black.  569 ;  3  T.  R.  481.  And  see  Colli*  v. 
Emmett,  1  H.  Black.  313. 

Perhaps  also,  in  such  case,  the  innocent  in- 
dorsee might  recover  against  the  acceptor  as  on 
a  bill  payable  to  the  order  of  the  drawer,  or  on  a 
count  stating  the  special  circumstances.    Id. 

A  person  discounting  a  bill  payable  to  a  ficti- 
tious payee,  for  the  benefit  of  the  drawers,  and 
with  knowledge  of  the  transaction,  cannot  reco- 
ver against  the  acceptor.  Hunter  v.  Jeffery, 
Peake's  Add.Cas.  146-— Kenyon. 

A.  draws  a  bill  upon  B.  payable  to  a  fictitious 
payee  or  order,  and  indorsed  in  the  name  of  such 
payee,  which  B.  accepts.  In  an  action  by  an  in- 
nocent indorsee,  for  a  valuable  ■  consideration, 
against  B.  on  the  bill,  in  order  to  draw  an  infer- 
ence, either  that  B.  at  the  time  of  his  acceptance 
knew  the  name  of  Ibe  payee  to  be  fictitious,  or 
that  B.  had  given  an  authority  to  A.  to  draw  the 
bill  in  question,  by  having  given  a  general  au- 
thority to  A.  to  draw  bills  on  B.  payable  to  ficti- 
tious persons,  evidence  is  admissible  of  irregular 
and  suspicious  transactions  and  circumstances 
relating  to  other  bills  drawn  by  A.  on  B.  payable 
to  fictitious  payees  and  accepted  by  B.,  though 
none  of  these  transactions  or  circumstances  have 
any  efficient  relation  to  the  bill  in  question,  and 
though  none  of  them  prove  that  B.  accepted  any 
of  those  other  bills  with  a  knowledge  that  the 
payees  mentioned  in  them  were  fictitious.  Gib- 
eon  v.  Hunter  (in  error,)  6  Bro.  P.  C.  255 ;  2  H. 
Black.  228. 

In  an  action  by  indorsee  against  acceptor  of  a 
bill  payable  to  u  A.  or  order,**  the  defendant  may 
give  in  evidence,  that  the  person  who  indorsed  to 
the  plaintiff  was  not  the  real  payee,  though  he 
be  of  the  same  name,  and  though  there  were  no 
addition  to  the  name  of  the  payee  on  the  bill. 
Mead  v.  Young,  4  T.  R.  2a 

Where  a  bill  is  drawn  in  the  name  of  a  ficti- 
tious person^  payable  to  the  order  of  the  drawer, 


the  acceptor  is  considered  as  undertaking  to  pay 
to  the  order  of  the  person  who  signed  as  the 
drawer ;  and,  therefore,  an  indorsee  may  bring 
evidence  to  show  that  the  signatures  of  the  sup- 
posed drawer  to  the  bill  and  to  the  first  indorse- 
ment are  in  the  same  hand-writing.  Cooper  v. 
Meyer,  10  B.  &  C.  46*9. 

6.  Other  Points  of  Form* 

It  is  not  essential  that  a  bill  or  note  should 
import  to  be  for  value  received.  White  v.  Led' 
nick,  Bayl.  Bills,  34;  4  Doug).  247. 

A  bill  in  this  form:  u  pay  to  T.  G.B.  or  order, 
315L  value  received,"  and  subscribed  by  the 
drawer,  may  be  alleged  to  be  a  bill  for  value 
received  by  the  drawer.  Grant  v.  Da  Costa,  3 
M.&.S.351. 

A  bill  drawn  by  J.  S.  to  his  own  order,  value 
received,  means  value  received  by  the  drawee; 
and  if  it  be  alleged  in  the  declaration  to  be  for 
value  received  by  the  said  J.  S.  it  is  a  variance. 
Higmorei.  Primrose, 5 M.&,  S. 65;  2Cnitt.m 

A  declaration  by  the  payee  against  the  maker 
of  a  note  payable  to  the  order  of  the  payee  for 
w  value  received,"  generally,  is  not  disproved  by 
evidence  of  a  note  payable  to  the  plaintiff's  order 
for  M  vanie  received  in  Mrs.  L.*s  estate.**  Bead 
v.Stockdate,  7  D.  &  R.  140. 

.  An  order  or  promise  to  pay  so  many  ••  pound,** 
instead  of  "  pounds,'*  is  a  bill  or  note.  Rex  v. 
Post,  Bayl.  Bills,  a 

A  bill  for  twenty-five,  seventeen  shillings  and 
three  pence,  is  a  bill  for  twenty-five  pounds, 
seventeen  shillings  and  three  pence,  and  may  be 
declared  on  as  such.  Phipps  v.  Tanner,  5C.t 
P.  48S— Tindal. 

The  word  u  sterling,**  in  a  bill,  must  be  take* 
to  mean  sterling  in  that  part  of  the  kingdom 
where  payable.  Taylor  v.  Booth,  IC.Sl  P.286— 
Best. 

In  the  case  of  a  note  in  these  words, tt  bor- 
rowed of  J.  S.  102.  which  I  promise  not  to  pay," 
it  was  held  that  the  word  M  not,**  might  be  re- 
jected, as  a  man  could  not  be  allowed  to  say,  I 
am  a  cheat,  and  have  defrauded.  Russell  v.  Lam- 
staffs,  and  Peach  v.  Kay,  Bayl  Bills,  6. 

A  note  payable  on  demand,  with  interest  until 
paid,  is  not  to  be  considered  as  payable  immedi- 
ately.    Gascoyne  v.  Smith,  M*QeL  &  Y.  338. 

A  note  payable  with  interest  twelve 
after  notice,  which  is  expressed  to  be  for 
received,  may  be  proved  under  a  eomi 
of  bankruptcy  against  the  maker,  before  any  no- 
tico  has>  been  given*  Clayton  v.  Gosling,  5  B.  & 
\jm  360. 


A  bill  payable  at  sight  Is  not  to  be 
as  a  bill  payable  on  demand.    Anson  v. 
Bayl.  Bills,  79  :  &  C.  nom.  Janssn  v. 
Dougl.  421. 

An  indorsee  may  recover  against  the  i 
of  a  bill  dated  on  a  Sunday,  when  there  is  no  "evi- 
dence that  the  bill  was  accepted  on  that  day. 
BegbU  v.  Levy,  1  Tyr.  130;  1  C.A.P.  180. 
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III.  Anotnrr  mm*  £5. 

By  15  Geo.  3,  c.  51,  and  48  Geo.  3,  c.  88, «.  9,  all 
bills  and  notes  for  sums  under  20*.  are  void. 

By  17  Geo.  3f  c  30,  t.  1,«U  negotiable  promis- 
sory notes,  bills,  drafts,  and  undertakings  in 
writing  for  20*.  and  less  than  5/.,  must  specify 
the  names  and  places  of  abode  of  the  persons  to 
whom  they  are  payable;  bear  date  before  the 
time  of  drawing  or  issuing;  be  made  payable 
within  twenty-one  days  after  date ;  and  cannot 
be  transferred  or  negotiated  after  the  time  limit- 
ed for  payment.  Every  indorsement  thereof  must 
be  made  before  the  expiration,  of  the  time  limit- 
ed for  payment;  must  bear  date  at  the  time  of 
making;  and  must  specify  the  name  and  place 
of  abode  of  the  person  to  whom  it  is  made :  the 
signature  both  of  the  note  and  of  every  indorse- 
ment must  be  attested  by  one  witness  at  least  A 
form  is  given  to  which  they  must  conform ;  and 
all  others  are  void. 

By  ?  Geo,  4,e.  6,  s.  1,  these  regulations  do  not 
extend  to  bankers'  notes  under  5?.  payable  oq  de- 
mand. 

Qussre,  whether  a  promissory  note,  by  which 
the  defendants  jointly  and  severally  promised  to 
pay  the  plaintiff  AL  16*.  six  months  after  date,  is 
a  negotiable  or  transferable  note  within  the  sta- 
tute 17  Geo,  3,  c  30  ?  or  void,  on  the  ground  that 
it  was  not  attested  by  a  subscribing  witness  ? 
Quarterman  v.  Green,  1  C.  &  P.92-— Hullock. 


IV.  Stamps. 

By  37  Geo.  3,  c.  136,  s.  5,  bills  or  notes  made 
after  July,  1797,  if  on  stamps  of  an  equal  or  su- 
perior value,  though  on  different  denominations 
than  the  legal  stamp,  may  be  properly  stamped 
on  payment  of  the  duty  and  a  penalty. 

By  55  Geo*  3,  c.  184  a.  11,  a  penalty  of  50*.  is 
given  for  making,  signing,  or  issuing,  or  accept- 
ing, or  paying  any  bills,  drafts,  orders,  or  notes, 
without  being  duly  stamped. 

By  #.  12,  a  penalty  of  1001.  is  given  for  post 
dating. 

By  1  Sched.  inland  bills,  drafts,  or  orders  to 
the  bearer,  or  to  order,  either  on  demand  or 
otherwise,  are  to  have  tho  following  stamps. 


For  every  Bill  of  each  set,  not  ex. 
cseding        - 
Above  £100  and  not  exceeding 

200  

500  

1000  

2000  

3000 


a.  d. 

£100    1  6 

200    3  0 

500    4  0 

1000    5  0 

2000    7  6 

3000  10  ? 

-  15  6 
Promissory  notes  for  the  payment  to  the  bearer 
on  demand\  of  any  turn  not  exceeding — 
£    I.                             £    #. 
1 
1  and  not  exceeding  2    2 


5 
10 
20 
30 
50 
100 


5 

0 
0 
0 
0 
0 


a. 

0 
0 

1 
1 

2 
3 

5 

8 


5 
10 
3 
9 
0 
0 
0 
6 


#40*. 

exceeding 

5*.  5s. 

20 

30 

50 

100 

200 

*     300 

500 

1000 

5000 

3000 


1 
8 

I 

T 


Not  exceeding; 

Exceeding 
S  month*  after 

S  months  after 

d*te,or  todays 

ostein-  to  days 

after  sigh 

t. 

after  sight. 

£   a. 

d. 

£    8.     d. 

'5I.5t.  0    1 

0 

0    16 

20!.  0    1 

6 

0    2    0 

30   0    2 

0 

0    2    6 

50  0    2 

6 

0    3    6 

100  0    3 

6 

0    4    6 

200   0    4 

6 

0    5    0 

300  0    5 

0 

0    6    0 

500  0    6 

0 

0    8    6 

1000  0    8 

6 

0  12    0 

2000  0  12 

6 

0  15    0 

3000  0  15 

0 

15    0 

1-15 

0 

1  10   0 

Which  notes  may  be  reissued. 
Promissory  notes  for  the  payment  in  any  other 
manner  than  to  the  bearer  on  demand,  but  not  ex- 
ceeding two  months  after  date  or  sixty  days  after 
tight,  the  same  duty  as  tills. 

A  bill  purporting  to  be  payable  two  months 
after  date,  is  properly  stamped  with  the  duty  im- 
posed on  bills  payable  at  two  months  after  date, 
though  it  be  issued  before  the  day  on  which  it . 
bears  date.  Williamson  v.  Garratt,  2  Nev.  &  M. 
49. 

A  note  payable  to  bearer,  generally,  is  in  law 
payable  on  demand.  W hillock  v.  Underwood,  3 
D.&R.356;  2B.&C.157. 

A  note,  whereby  the  maker  promised  to  pa? 
u  W.  or  bearer,  the  sum  of  40J>,  value  received, 
with  interest,"  being,  in  law,  a  note  payable  on 
demand;  a  five  shilling  stamp  is  required  to  be 
affixed  thereto  by  the  55  Geo.  3,  c  184,  sched.  1, 
class  1.    Id. 

A  promissory  note  for  111.  payable  to  A.  B.  on 
demand,  wan  held  to  be  a  promissory  note  paya- 
ble to  bearer  on  demand,  and  required  a  stamp 
of  two  shillings.  Keates  v.  Whieldon,  8  B.  Al  C.  7. 

A  note  payable  to  A.  B.  was  held  not  to  be  a 
note  payable  to  bearer.  Cheetham  v.  Butler,  K. 
B.  Nov.  22, 1833,  MS. 

A  note  payable  to  A.  B.  or  order,  on  demand, 
is  within  the  second  class  of  notes  mentioned  in 
the  schedule,  being  a  note  payable  in  another 
manner  than  to  bearer  on  demand,  and  not  ex- 
ceeding two  months  after  date.  Moyssr  v.  WhUa» 
**rf9B.&,C.409:  &  P.  Exports  Robinson,  I 
Deac  <fc  Chit  275. 

A  note  for  1001.,  payable  to  A.  B.  or  order  on 
demand,  is  subject  only  to  a  stamp  of  3*.  64.  Ar- 
mitage  ▼.  Berry,  5  Bing.  501 ;  3  M.  &  P.  211. 

It  indistinguishable  from  a  note  payable  to 
bcarerW demand,  which  may  be  reissued  after 
payment.    Id. 

A  note  for  11Z.  10s.  made  payable  u  on  demand 
to  the  bearer,  with  interest,  for  value  received,'' 
requires  a  2s.  stamp  by  55  Geo.  3,  c  184,  sched. 
l.JBsetv. .2M.&R.8. 

A  bill  payable  at  sight,  was  not  a  bill  payable 
on  demand,  within  the  exception  in23<3eo.  3,  c. 
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40.    Jfcmssav.  7Ww#t3DougL421:&C.nota. 
ittuoA  v.  Tfcmuia,  Bayl  Bills,  79. 

The  value  of  a  stamp  on  a  bill  under  55  Geo. 
3,  c  184,  sched.  1,  tit  Bills  of  Exchange,  depends 
on  the  date  on  the  face  of  the  bill.  Peacock  v. 
Murrcll,  2  Stark.  558— Abbott 

A  bill  drawn  on  the  21st  of  December,  for  302, 
payable  at  two  month  after  date,  on  a  2#.  stamp, 
and  altered  ort  the  same  day,  before  acceptance, 
to  the  31st  of  December,  does  not  require  a  2*. 
6o\  stamp,  within  the  statute  55  Geo.  3,  c.  184, 
the  word  date,  as  used  in  that  statute,  meaning 
the  period  of  payment  expressed  on  the  face  of 
the  bill.  Upston  v.  Marshall,  3  D.  &  R.  198;  2 
BL  Sl  a  10. 

A  Bote  for  the  payment  of  301.  at  three  months 
after  date,  with  interest  from  the  date,  only  re* 
quires  a  stamp  applicable  to  a  note  not  exceeding 
30/.    Prueonng  v.  Ing,  4  B.  &  A.  204. 

A  note  payable  two  months  after  sight  re- 
quires a  stamp  appropriated  to  a  note  payable 
more  than  sixty  days  after  sight,  or  two  months 
after  aate,  as  the  two  months  begin  to  run  not 
from  the  day  of  the  date,  but  on  the  presentment 
for  sight    Sturdy  v.  Henderson,  4  B.  &.  A.  592. 

A  draft  on  a  banker,  post-dated  and  delivered 
before  the  day  of  the  date,  though  not  intended 
to  be  used  till  that  day,  required  to  be  stamped 
by  the  stat  3VGeo.  3,  c.  25.  Allen  v.  Keeves,  1 
East,  435,  3  Esp.  281 :  &  P.  WhitweUv.Ben- 
nett,  3  B.  &  P.  559. 

An  unstamped  draft  drawn  on  A.  B,  brick- 
layer, was  not  within  the  exception  of  23  Geo.  3, 
c.  49,  s.  4,  in  favour  of  drafts  drawn  on  persons 
Ming  as  bankers  within  ten  miles  of  the  place 
where  the  draft  was  drawn :  if  at  the  bottom  of 
such  a  draft  there  be  an  acknowledgment  of  the 
drawee,  that  a  third  person  paid  for  him,  that  ac- 
knowledgment cannot  be  received  in  evidence. 
Coatfeman  v.  Any,  2  B.  &P.383.  And  Bee  Rex 
v.  Poo%,  3  B.  &  P.  311. 

The  proper  stamp  for  a  note  of  45/.  was  Is.  to. 
composed  ot  three  different  sums  applicable  to 
different  funds,  under  three  acts  of  parliament 
But  such  a  note  on  a  2*.  stamp  composed  of 
three  different  Sums  applicable  to  the  same  funds, 
though  in  larger  proportions  to  each  than  was  re- 
quired, was  holden  valid.     Taylor  v.  Hague,  2 

A  note  written  upon  a  stamp  of  greater  value 
than  the  proper  stamp  required,  cannot  be  re- 
ceived in  evidence,,  though  the  stamp  was  appli- 
cable to  the  same  kind  of  instrument  Farr*. 
Price,  1  East,  55. 

So  a  note  drawn  before  the  37  Geo.  3,  c  136, 
upon  a  receipt  stamp  of  equal  value  with  that 
required  for  a  promissory  note,  was  not  availa* 
ble  in  law.    Chamberlain  v.  Porter,  1  N.  R.  30. 

A  note  written  on  a  receipt  stamp  of  the  same 
amount  as  the  necessary  note  stamp  under  the 
same  stamp  act,  was  admitted  in  evidence 
Attchem  v.  Sharland,  1  Esp.  292— Kenyon. 

In  an  action  on  a  note  by  an  indorsee,  the 
rtunp  appeared  to  be  a  7s.  deep  stamp  :— Held,  at 
Nisi  Pnus,  that  the  note  could  not  be  read,  and 
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Though  a  note  has  not  the  proper  stamp,  no 
that  it  cannot  be  given  in  evidence,  the  plaintiff 
may  go  into  evidence  of  the  debt  for  which  it 
was  given.  Wilson  v.  Kennedy,  1  Esp.  245 — 
Kenyon.    &  P.  Brown  v.  Watts,  1  Taunt.  353. 

A  receipt  for  interest  on  the  back  -of  a  note 
without  a  stamp,  and  which  cannot  therefore  be 
given  in  evidence,  is  evidence  to  go  to  the  jury, 
from  which  they  may  presume  that,  from  the 
payment  of  so  much  for  interest,  there  was  a 

rmcipal  sum  in  proportion  due.  Mmdey  v.  Peek\ 
Esp.  121— EUenborougb. 

It  is  no  defence  to  an  action  at  the  suit  of  an 
indorsee  of  a  note  or  bill,  that  it  was  not  stamped 
at  the  time  of  making  it,  if  it  has  a  proper  stamp 
when  produced  at  the  trial.  Wright  v.  RUey% 
Peake,  173 — Kenyon. 

Although  a  promissory  note  without  a  stamp 
cannot  be  received  in  evidence  as  a  security,  or  to 
prove  the  loan  of  money,  it  may  be  looked  at  by 
the  jury  with  a  view  to  ascertain  a  collateral  fact. 
Gregory  v.  Frater,  3  Camp.  454— EUenboroogh. 

An  instrument,  by  which  a  party  promises  to 
pay  the  sum  of  65/n  and  also  all  such  other 
sums  as  by  reference  to  his  books  he  owed  to 
another,  with   interest,  requires  an  agreement 

stamp.    Smith  v.  Nightingale,  2  Stark.  375 

EUenborougb. 

A  bifl  of  exchange,  expressing  the  terms  of  an 
agreement  between  a  landlord  and  an  in-coming 
tenant,  is  not  admissible  in  evidence  without  an 
agreement  stamp.  Nichelson  v.  Smith,  3  Stark. 
128— Abbott 

By  the  statute  55  Geo.  3,  e.  184,  ached.  1,  or. 
ders  for  the  pavment  of  money  out  of  any  parti- 
cular  fund  which  may  or  may  not  be  available, 
or  upon  any  condition  or  contingency  which  may 
or  may  not  be  performed,  are  to  be  placed  on  the 
same  footing  as  bills  of  exchange :  therefore,  a 
letter  written  from  A.  to  B,  requesting  him  to 
pay  C  &,  Co.,  or  their  order,  6002.  out  ef  the 
first  proceedsof  a  stock  of  gunpowder,  then  in  the 
hands  of  R,  and  to  charge  the  same  to  the  ac- 
count of  A.,  although  followed  by  a  subsequent 
correspondence  between  the  parties,  was  held  to 
require  a  stamp,  as  an  order  for  the  payment  of 
money  within  the  provisions  of  that  statute ;  and 
consequently,  that  an  agreement  stamp  affixed 
on  payment  of  a  penalty  was  improper.  BmtU 
v.  Swan,  4  Moore,  484;  2  B.  &  B.  7a 

The  consignor  pf  goods  cent  to  the  consignee 
the  following  order:  M  Please  to  pay  to  N.  on  ac- 
count of  G.  &,  Co.  the  proceeds  of  a  shipment  of 
12  bales  of  goods,  value  about  20002.  consigned 
by  roe  to  you.H  The  consignee,  in  a  letter  by 
way  of  answer,  agreed  so  to  do:— Held,  that  nei- 
ther of  these  two  instruments  required  such  a 
stamp  as  the  statute  48  Geo.  3,  c  149,  and  55 
Geo.  3,  c.  184,  impose  on  bills,  drafts,  or  orders 
for  the  payment  of  money.  Jonco  v.  Simtxan.  3 
D.  &  R.  545;  2  B.  &C.  3ia  *^ 

Where  C.  waa  directed  by  a  letter  from  B.  to 
pay  out  of  the  proceeds  of  his  goods,  then  unsold, 
m  his,  Ci  hands  a  certain  sum  of  money  to  IX, 
which  C.  consented  to  do  by  letter  to  D.,  (which 
letter  was  stamped  with  an  agreement  stamp*) 
and  these  letter*  being  given  in  evidence  to  prove 
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that  the  money  was  paid  by  order  of  B.:— It  wii 
holden,  that  they  did  not  amount  to  an  agree- 
ment between  B.  and  C,  and,  consequently  %  that 
the  stamp  was  improper,  and  that  the  order  itself 
for  payment  should  be  stamped,  as  being  an  or- 
der for  the  .payment  of  money  out  of  a  fund, 
which  might  er  might  not  be  available,  within 
the  meaning  of  the  stat  55  Geo.  3,  c  184,80116(1. 
1.  Firbank  v.  Bell,  1  B.  &.  A.  36. 

Where  B.  drew  a  check  at  the  place  of  his  re- 
sidence, a  small  house  four  miles  from  Llanelly, 
on  unstamped  paper,  dated  at  Llanelly,  upon  a 
banker  there,  and  delivered  it  to  his  farming 
bailiff  to  give  to  C,  in  whose  favour  it  was  drawn ; 
and  the  bailiff  discounted  it  with  A.,  a  banker  at 
Carmarthen,  twelve  miles  from  Llanelly,  and  five 
days  afterwards  t|ie  drawee  stopped  payment, 
A.  not  having  presented  the  check : — Meld,  that 
the  check  was  not  admissible  in  evidence,  be- 
cause void  for  want  of  a  stamp.  Waters  v.  Brog' 
dm,  1  Y.  &  J.  457. 


V.  Mads  Abroad. 


it  was  once  doubted  whether  notes  made 
abroad  were  within  the  statute  of  Anne ;  but  it 
was  afterwards  considered  that  they  were.  Carr 
▼.  Show,  BayL  Bills,  22.  And  see  Pollard  v. 
Berries,  3  B.  &  P.  335. 

A  note  made  in  Scotland  is  within  the  statute 
of  Anne,  and  may  be  sued  upon  in  England  by 
the  indorsee  against  the  maker.  Milne  v.  Chra' 
Am,  2  D.  &  R.  293;  1  B.  &  C.  193:  &  P. 
Bentley  v.  Nortkoun,  M.  &>  M.  66. 

And  in  another  case  where  a  note  sued  upon 
was  made  in  Prussia,  no  objection  was  taken  on 
that  point  Splitgerber  v.  Kohn,  1  Stark.  125— 
EUenboreugh. 

Where  the  body  of  a  bill  is  written,  and  the 
acceptance  of  it  made  in  England ;  yet  if  it  be 
afterwards  transmitted  to  the  drawer  abroad  for 
his  signature,  and  it  is  there  drawn,  the  bill  is  a 
foreign  bill ;  and,  consequently,  does  not  require 
an  English  stamp.  Boehm  v.  Campbell,  Gow, 
56— Dallas. 

A*,  in  Jamaica,  draws  a  bill  en  R,  in  London, 
on  a  Jamaica  stamp,  leaving  the  payee's  name 
in  blank ;  C  get's  possession  of  the  bill,  and  in- 
serts his  own  name  as  payee,  without  any  other 
authority  than  a  letter  from  B.,  promising  to  ac- 
cept it;  but  having  the  address  torn  of£  and 
containing  nothing  to  show  to  whom  it  was  ad- 
dressed : — Held,  that  though  the  bill  might  not 
require  an  English  stamp,  the  letter,  had  it  been 
sufficient,  being  a  separate  contract,  would  re- 
quire a  stamp.  CruteMey  v.  Mann,  1  Marsh.  29 ; 
5  Taunt.  529. 

In  an  action  by  the  payee  against  the  drawer  of 
a  bill,  the  declaration  stated  that  the  latter  drew' 
it  •*  at  St  Helena,  to  wit,  at  Westminster,"  and 
did  not  aver  a  protest  either  Ibr  non-acceptance  or 
non-payment :  on  the  production  of  the  bill,  it 
was  dated  at  St  Helena,  and  not  stamped :  on  an 
objection  that  it  was  inadmissible  as  an  inland 
bill  for  want  of  such  a  stamp,  and  that  the  plaintiff 
had  given  no  evidence  of  a  protest  for  non-accep- 
tance or  non-payment :— Held,  that  as  there  was 


evidence  of  a  subsequent  promise  by  the  defend- 
ant to  pay  the  amount  of  the  bill,  coupled  with 
a  letter  written  by  bis  attorney,  offering  terms  for 
payment,  it  was  a  waiver  of  those  objections,  al- 
though such  attorney  swore  that  such  offer  was 
made  without  prejudice.  Patterson. v.  Becker,  6 
Moore,  319. 

A  bill  drawn  in  Ireland  Upon  a  person  in  Eng- 
land is  not  an  inland  bill,  and  may  therefore  be 
accepted  without  writing  on  such  bill,  notwith- 
standing the  stat.  1  &  2  Geo.  4,  c.  78,  s.  2.  Ma- 
honey  v.  Aehlin,  2B.&  Adol.  47& 

Where  partners  resident  in  Ireland  signed  and 
indorsed  a  copperplate  impression  of  a  hill,  leav- 
ing blanks  for  the  date,  sum.  time  when  payable, 
and  name  of  the  drawee,  ana  transmitted  ii  to  B., 
in  England,  for  his  use,  who  filled  up  the  blanks 
and  negotiated  it : — Held,  that  this  was  to  be 
considered  a  bill  of  exchange  by  relation,  from 
the  time  of  the  signing  and  indorsing  in  Ireland, 
and  consequently,  that  an  English  stamp  was  not 
necessary.    Snaitk  v.  Mingay,  1  M.  &.  S.  87. 

.  A  bill  drawn  in  Ireland  for  256J.  18s.  sterling, 
payable  in  England,  must  be  taken  to  mean 
English  money.  Taylor  v.  Booth,  1 C.  &,  P.  286 
—Best 


A  foreign  bill  is  accepted  for  the  payment  of 
lQOt.  sterling :  the  omission  of  the  word  •*  ster- 
ling*' is  not  a  material  varianee.  Gloseop  v. 
Jacob,  1  Stark.  69  ;  4  Camp.  227— Ellenborough. 

The  declaration  stated  .that  a  bill  was  drawn 
and  accepted  at  Dublin,  to  wit,  at  Westminster, 
for  a  certain  sum  therein  mentioned,  without 
alleging  it  to  be  at  .Dublin,  in  Ireland : — Held, 
that  the  bill  upon  this  declaration  must  be  taken 
to  have  been  drawn  in  England  for  English 
money,  end  therefore  proof  of  a-  bill  drawn  at 
Dublin,  in  Ireland,  for  the  same  sum  in  Irish 
money,  which  differed  in  value  from  English 
money,  did  not  support  the  declaration,  and  that 
this  was  a  fatal  variance : — Held,  also,  the  bill 
having  been  drawn  for  a  certain  sum  sterling, 
that  the  omission  of  the  word  u  sterling"  in  the 
declaration  was  immaterial.  Kearney  v.  King, 
2&&A.301;  1  Chit  28. 

'  Where  a  declaration  upon  a  note  made  in  Ire- 
land, alleged  that  it  was  made  payable  at  No.  81, 
Dame-street,  Dublin,  for  sterling  money,  without 
averring  that  Dublin  was  in  Ireland,  and  that  the 
money  tor  which  tip  note  was  given  was  Irish 
currency  : — Held,  to-be  insumsiest,  as  the  note 
must 'be  taken  to  have  been  drawn  in  England, 
and  for  English  money,  and  was  not  supported 
by.  proof  that  it  was  made  payable  at  Dublin,  in 
Ireland,  and  for  Irish  money,  fyroule  v.  heggt, 
2D.&R.15;  1  B.  &  C.  16;  3  Stark.  156. 

To  prove  that  a  bill,  purporting  to.be  drawn 
abroad,  was  in  point  of  fact  drawn  in  England, 
and  is  therefore  void  for  want  of  a  stamp,  it  is 
not  sufficient  barely  to  show  that  the  drawer  was 
in  England  at  the  time  the  bill  bears  date.  Abra» 
ham  v.  Du  Boti,  4  Camp.  269 — Ellenborough. 

If  an  action  be  brought  on  a  bill  not  having 
any  English  stamp,  and  purporting  to  be  drawn 
at  Paris,  the  defendant  wrll  be  entitled  to  a  ver- 
dict, if  it  appear  from  the  evidence  that  the 
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plaintiff  must  have  been  In  England  cm  the  <fay 
oh  which  k  purport*  to  have  been  drawn ;  bat  it 
will  be  sufficient  to  enable  the  plaintiff  to  recover, 
if  the  bill  was  drawa  at  a  place  in  France  nearer 
to  England  than  Paris,  though  it  be  dated  aa 
from  Paris.  Bire  v.  Moreau,  2  C.  &  P.  376— 
Abbott 

If  a  promissory  note  made  in  Scotland  be  sued 
upon  in  this  country,  and  there  ia  any  difference 
in  the  law  of  the  two  countries  aa  to  the  liability 
of  the  defendant,  it  lies  upon  the  latter  to  prove 
such  difference.  Brawn  v.  Oraeey,  D.  &  1L  N. 
P.  C.  41,  n.— Abbott 

A  bolder  may  recover  in  an  English  court  on 
a  bill  drawn  ia  France  on  a  French  stamp, 
though,  in  consequence  of  its  not  being  in  the 
mrm  required  by  the  French  code,  he  had  failed 
in  an  action  which  ha  brought  on  it  in  France* 
Wynne  v.  Jodfctoa,  3  Rues.  351. 

Quere,  whether  the  property  in  a  promissory 
note  made  in  England,  and  payable  to  order  or 
bearer,  is  transferable  by  indorsement  or  delivery 
in  a  foreign  country?  De  La  Chaumette  v.  Batik 
of  England,  9  Kb  C.  208. 

A  promissory  note  payable  to  the  bearer,  made 
ia  England,  is  by  the  statute  of  Anne  transfera- 
ble by  delivery  in  a  foreign  country?  De  La 
Chaumette  v.  Bank  of  England,  2  B.  &  AdoL  385. 

VI.  ACTUATION. 


1.  When  considered  aa  Usued.  f 

An  alteration  of  a  bill  or  note,  so  as  to  make  a 
new  stamp  necessary,  is  not  material,  until  it  is 
in  the  hands  of  some  one  who  is  entitled  to  claim 
payment,even  though  it  is  accepted  and  indorsed. 
Jhntnew  v.  fiichardson,  5  B.  &  A  674;  1  D.  & 
It  332 :  Bay  L  Bills,  94. 

An  accommodation  bill  is  not  issued  until  it 
is  in  the  hands  of  some  person  who  is  entitled  to 
treat  it  as  a  security  available  in  law.    Id, 

An  accommodation bilL,payable  to  the  drawer's 
own  order,  cannot  be  altered  after  acceptance 
and  an  attempt  to  negotiate  it,  though  before  it 
ia  actually  negotiated.  Calvert  v.  Roberts,  3 
Camp.  343 — EJlenborough. . 

One  having  made  and  signed  a  promissory 
note,  handed  it  to  a  third  person,  the  payee  being 
present ;  bat  before  it  was  given  to  the  payee,  it 
was  altered  by  the  consent  of  all  parties : — Held, 
that  this  giving  it  to  the  third  person  was  not  an 
issuing  of  it,  and  that  it  did  not  require  a  new 
stamp.  Sherrington  v.  Jermyn,  3  C.  &  P.  374— 
Tenterden. 

If  accommodation  acceptances- be  exchanged, 
after  an  alteration  in  the  date,  made  with  the 
consent  of  all  parties,  but  without  a  fresh  stamp, 
it  is  sufficient  to  render  the  bills  invalid.  Card- 
well,  v.  Martin,  9  East,  190 ;  1  Camp.  79, 180. 

A.  and  B.  having  exchanged  their  acceptances 
of  bills  drawn  by  each  on  the  other  at  so  many 
days1  bate:— Held,  that  the  delivery  of  the  re- 
spective bills  for  acceptance,  and  the  redelivery 
of  the  same  by  the  acceptors  to  the  respective 


drawers,  was  a  negotiation  of  the  bills;  and  that 
such  bills  could  not  after  they  had  been  so  ex- 
changed for  valuable  consideration  (as  the  ex- 
change of  acceptance  is)  for  twenty  days,  he  post, 
dated  without  a  new  stamp,  as  upon  new  bills ; 
although  during  all  that  time,  each  had  remained 
in  the  hands  of  the  original  drawer.  Id, 

Before  it  is  negotiated,  an  instrument  altered 
from  a  note  to  a  bill,  is  valid  without  a  fresh 
stamp.  Webber  v.  Maddocks,  3  Camp.  1— El- 
lenborongh. 

Where  a  promissory  note  had  been  altered 
without  having  a  new  stamp,  it  was  held  evi- 
dence of  the  terms  on  which  the  money  had  been 
originally  lent.  Sutton  v.  Twiner,  7  B.  &  C 
416;  1M.&.R.125. 

2.  What  a  material  Alteration. 

Generally.'] — To  make  a  bill  or  note  void,  the 
alteration  must  be  in  a  material  part,  as  in  the 
sum  or  date.  Trapp  v.  Spearman,  3  Esp.  57 — 
Kenyon. 

And  if  it  be  altered  in  any  material  part,  after 
it  has  been  once  issued,  though  with  the  consent 
of  all  parties,  it  requires  a  new  stamp.  Wilam 
v.  Jvsttec,  Bayl.  Bills,  89 ;  Peeke's  Add.  Gas.  9€. 

But  the  insertion  of  words  in  a  bill  which  do 
not  affect  the  responsibility  of  the  parties  will 
not  vitiate  it  Marwn  v.  Petit,  1  Camp.  82,  n. 
— EUeuborough* 

Where  the  bDl  was  originally  addressed 
"  Messrs.  J.  C.  6\  Co."  but  the  words  "fcCo." 
were  obliterated,  and  the  word  "and"  inserted, 
so  that  the  addreas  was  M  Messrs.  J.  and  CL,"  and 
it  did  not  appear  when  the  alteration  was  made : 
— Held,  immaterial,  though  made  after  accept- 
ance, aa  it  made  no  difference  in  the  liability  of 
the  parties.  Farquhar  v.  SoulAey,  M.  &  M.  14; 
2  C.  A  P.  497— Litlledale, 

So  an  alteration  by  the  payee  by  making  the 
bill  payable  at  a  particular  plane,  after  it  had 
been  accepted,  and  whilst  it  remained  in  his 
hands,  was  held  immaterial.  Jacob*  v.  lint,  C 
M.  &  &  142 ;  2  Stark.  45. 

A  bill  of  exchange  was  drawn  by  mtstjshir,  as 
dated  on  the  corresponding  day  of  the  preceding 
month,  instead  of  the  day  when  drawn,  and  ear- 
ned by  the  payee  to  the  defendant  for  accef 
who  accepted  it,  noticing  the  mistake; 
wards  the  payee*  upon  communication  with  the 
drawer,  altered  the  date  to  the  day  when  drawn, 
and  acquainted  defendant  with  what  he  had  done, 
who  approved  of  the  same ;  before  the  bill  wan 
negotiated,  defendant,  at  the  request  of  the  puree 
that  he  would  make  it  payable  in  Iiondow.  added 
to  his  acceptance  the  words  "payable  at  Mr.  A- 
Isaacs,  St  Mary-Axe,  London  :"— Held,  thai  a 
new  stamp  waa  not  reouired  on 
of  these  alterations,  jo. 


A  bill  drawn  by  An  payable  to  bin  own 
and  accepted  by  B.  generally,  was  altered 
the  consent  of  B.  whue  it  continued  in  the 
of  An  by  the  addition  of  a  particular  place  of 
payment  to  the  acceptance.  THis  alteration  * 
not  vitiate  the  bill  so  as  to  prevent  the 
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from  being  liable  on  it    Stephen*  v.  Lloyd,  M. 
6t  M.  292 — Tenterdfcn. 

A  bill  having  been  accepted  generally,  the 
drawer  added  the  words*  "  payable  at  Mr,  B.*s, 
ChiswelKstreet,"  without  the  consent  or  know- 
ledge  of  the  acceptor ;— Held,  a  material  altera- 
tion, and  that  it  discharged  the  acceptor.  Cotoie 
V.  Baloall,  4  B.  &  A.  197;  3  Stork.  36. 

So  also  since  the  statute  I  At  2  Geo.  4,  c.  78. 
Mackintosh  v.  Haydon,  R.  &  M.  362— Abbott. 

If  an  accommodation  bill  be  drawn  payable  to 
**  bearer,"  and  after  acceptance  the  words  **  or 
order"  be  added,  the  bill  is  not  thereby  vitiated, 
and  h  may  be  sued  opon  without  any  fresh 
stamp.  Attwood  v.  Griffin,  2  C.&P.368;  R.&, 
M.  425— Best 

Where  the  drawer  of  a  bill,  accepted  payable 
at  B.  &ts  Co.*s,  after  keeping  H  three  or  (bur 

rirs,  indorsed  it  to  plaintiff,  erasing'  the  name  of 
&  Co*,  and  substituting  E.  &  Co*  without  the 
knowledge  of  the  acceptor,  B.  &  Co.  having  fail- 
ed  since  the  acceptance  >— Held,  that  plaintiff 
could  net  recover  against  the  acceptor.  7W. 
marsh  v.  Grover,  1  M.  eY.  S.  735. 

An  acceptor  may  cancel  his  acceptance  before 
he  returns  the  bill.  Cox  v.  Troy,  1  D.  dt  1L 
38;  5  B.&  A.  474  Bui  see  Thornton  v.  Dick, 
4Esp.270. 

Where  the  words  "  or  order1'  bad  been  added 
by  the  drawer  subsequently  to  his  indorsement : 
H  neither  vitiates  the  bill,  nor  makes  anew  stamp 
necessary.  Kershaw  v.  Cox,  2  Esp.  246— Le 
Blanc. 

A  note  to  pay  2501.  and  3  per  cent  interest, 
was,  after  several  years,  altered  by  consent  of 
the  parties  to  2}  per  cent:  Held*  that  it  was 
thereby  made  void,  but  was  evidence  of  die 
terms  of  the  original  loan.  Sutlon  v.  Toomtr,  7 
B.&C.416;  1  M.&R.125. 

If  a  note  be  signed  by  A.,  and  subsequently  by 
B.  a*  a  security  ?er  A.,  unless  such  signature  of 
JJ.  is  in  virtue  of  a  previous  agreement,  it  will  be 
void  without  an  additional  stomp.  Clerk  ,  v. 
Blackstoch,  Holt,  474— Bayley. 

A  note  for  1002.  payable  to  the  plaintiff,. or 
order,  and  originally  expressed  to  be  for  value 
received  generally,  being  altered  the  next  day,  up- 
on the  suggestion  of  one  of  the  parties,  by  the  ad- 
dition of  the  words  "  for  the  good- will  of  the  lease 
and  trade  of  Mr.  F.  K.  deceased,"  requires  a  new 
stamp;  such  words  being  material,  and  not 
having  been  originally  intended  to  be  inserted, 
•ad  omitted  by  mistake.  Kntil  v.  Williams,  10 
East,  431. 

When  a  joint  note,  signed  by  the  directors  of 
a  joint  stock  company,  was  afterwards  altered  by 
the  secretory  into  a  joint  and  several  note,  with- 
out the  knowledge  or  authority  of  the  directors, 
of  whom  the  defendant  was  one,  and  in  answer 
to  a  letter  from  the  holders,  informing  the  defend- 
ant of  the  dishonour  of  the  joint  and.  separate 
note  of  himself  and  the  other  directors  who  were 
parties  to  it,  he  said  that  their  letter  should  have 
bis  earliest  attention : — Held,  that  this  did  not 
amount  to  an  assent  to  the  alteration  of  the  note 
by  the  defendant,  and  that  he  was  not  bound 


thereby.    Porting  v.  Bone,  12  Moore,  135;  4 
Bing.  28. 

Date  and  Time  of  Payment .}— An  alteration  in 
the  date  of  a  bill,  with  the  assent  of  the  acceptor 
before  its  negotiation  by  the  drawer,  is  not  such 
a  reissuing  of  the  bill  as  to  render  a  new  stamp 
necessary.     htykar\ff  y.  Ashford,  12  Moore,  281 . 

Where  tbe  date  has  been  altered  after  the  bill 
is  due,  but  before  it  is  negotiated,  it  is  invalid 
without  a  fresh  stamp.  Bowman  v.  NicheU,  5  T. 
R.537;  1  Esp.  81. 

A  bill  is  drawn  on  a  proper  stamp,  dated  2d 
September,  payable  21  days  after  date;  it  is 
afterwards  altered,  and  made  payable  fifty-one 
days  after  date,  and  on  the  30th  September  hi 
again  altered  to  twenty-one  days 'after  date,  and 
the  date  is  brought  forward  to  the  14th  Septem- 
ber:—-Held,  that  this  is  a.  distinct  transaction 
from  the  first,  and  requires  a  new  stamp,  al- 
though the  alterations  are  made  with  the  consent 
of  the  acceptor  before  the  bill  is  negotiated.    Id, 

An  accommodation  bill,  altered  in  its  data  be- 
fore negotiation,  with  the  consent  ef  the  parties, 
does  not  require  a  new  stomp;  and  therefore*  if 
it  be  in  the  hands  of  a  bona  fide  holder  for  a 
valuable  consideration,  the  acceptor,  who  had 
assented  to  such  alteration  before  the  bill  became 
due,  cannot  avail  himself  of  such  an  objection. 
Dovnes  v.  Richardson,  1  D*  &  R.  332;  5  B.  & 
A.  674;  Bayi  Bills,  94. 

The  alteration  of  a  bill  by  the  drawee,  after  It 
has  been  drawn  and  indorsed,  and  before  it  is  ac- 
cepted, postponing  the  time  of  payment,  vitiates) 
the  bill.  OuthtoaiU  v.  Lmrtley,  4  Camp.  17*-*- 
Ellenboroogh.  • 

Where  a  bill  indorsed  by  the  drawer  was  left 
with  the  drawee,  who,  without  the  consent  of  the 
drawer,  altered  the  date  from  5th  March  to  15th 
March  before  he  accepted  it:  the  alteration  ren- 
dered the  bill  void.    Id. 

Nor  would  the  consent  justify  the  alteration, 
with  a  view  to  the  stamp  laws,  after  the  bill  had 
been  negotiated.    Id, 

But  the  bill  altered  fn  date,  after  acceptance, 
but  before  it  was  put  into  ilia  indorsee's  hands, 
was  held  good.    Johnson  v.  GarneU,  2  Chit  122. 

So,  an  alteration  of  the  date  after  acceptance* 
whereby  the  payment  would  be  accelerated, 
avoids  the  instrument;  and  no  action  can  be 
afterwards  brought  upon  it,  even  by  an  innocent 
holder  for  a  valuable  consideration.  ,  Mooter  v. 
Miller,  4  T.  &  R.  320.  Affirmed  in  the  Exche- 
quer Chamber,  2  H.  Black.  141 ;  1  Anst  225;  5 
T.  R.  367. 

But  though  a  bill  be  altered  by  the  drawer 
after  acceptance,  wkh  the  consent  of  the  payee, 
but  without  the  actual  assent  of  the  acceptor, 
and  which  alteration  makes  the  bill  payable 
twenty  days  later,  yet  the  acceptor  is  liable  if  it 
appear  to  be  an  accommodation  bill,  and  the  ac- 
ceptor have  agreed  to  accept  any  bill  drawn  by 
the  drawer,  which  is  strong  presumptive  evidence* 
that  the  latter  was  sufficiently  the  agent  of  the 
acceptor  to  make  tbe  alteration.  Johnson  v.  Gibb9 
2  Chit  123;  Bayl.  Bilk, 42. 
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A  bill  which,  after  delivery  by  the  drawer  to 
the  payee,  is  post-dated  by  the  son  of  the  payee 
at  the  acceptor's  request,  without  any  communi- 
cation with  the  drawer,  is  void.  Walter  v.  Has- 
tings, 2  Chit  121 ;  1  Stark.  215 ;  4  Camp.  223. 

And  semble,  that  if  the  drawer  had  assented, 
a  new  stamp  would  have  been  necessary.    Id. 

If,  upon  a  bill  being  presented  for  acceptance, 
the  drawee  alters  it  as  to  the  time  of  payment, 
and  accepts  it  so  altered,  he  vacates  the  bill  as 
against  the  drawer  and  indorsers ;  but  if  the 
holder  acquiesce  in  such  alteration  and  accep- 
tance, it  is  a  good  bill  as  between  the  holder  and 
acceptor.    Patton  v.  Winter,  1  Taunt  420. 

And  the  holder  cannot  afterwards  maintain  an 
action  on  the  case  against  the  acceptor  for  there- 
by destroying  the  bUL    Id. 

In  assumpsit  by  the  indorsee  of  a  bill  against 
the  acceptor,  where  after  acceptance  the  word 
u  date"  had  been  inserted  in  the  place  of  "sight,'* 
in  which  form  it  had  originally  been  drawn : — 
Held,  that  the  acceptor  being  thereby  discharged, 
the  plaintiff  could  not  recover  at  aM ;  for,  as  the 
defendant  was  liable  only  by  virtue  of  the  instru- 
ment, that  being  vitiated,  hie  liability  was  at  an 
end.    Long  v.  Moore,  3  £ap.  155,  n*— Kenyon. 

A  bill  drawn  on  the  1st  of  August  at  two 
months,  by  A*  on  B.,  payable  to  the  order  of  the 
drawer,  and  accepted  and  redelivered  by  B.  as  a 
security  for  a  debt,  and  kept  by  A.  for  twenty 
days,  cannot  be  altered  in  its  legal  effect  by 
bringing  forward  the  date  to  the  21st,  without  a 
new  stamp  {-though  by  the  consent  of  the  ac- 
ceptor, and  before  indorsement  and  delivery  to  a 
third  person ;  the  alteration  not  being  made  to 
correct  a  mistake  in  the  original  form  of  the  bill, 
which  was  drawn  conformably  to  the  original  in- 
tention of  the  parties,  and  available  in  that  form 
Bathe  v.  Taylor,  15  East,  412.  And  see  Cole  v. 
Parkin,  12  East,  471. 

Where  a  bill  was  dated,  by  mistake,  in  Janu- 
ary, 1822,  instead  of  January,  1823,  and  the 
agent  of  the  drawer  .and  acceptor,  to  whom  it  bad 
been  given  to  be  delivered  to  the  indorsee,  cor- 
rected the  mistake,  by  altering  the  figure  2  into 
a  3,  without  their*  knowledge  or  consent : — 
Held  that  such  alteration  did  not  vacate  the  bill. 
BruU  v.  Picard,  R.  &  M.  37— Abbott 

On  a  bill  in-  which  four  months  is  substituted 
for  three,  by  the  assent  of  the  drawer,  a  new 
stamp  is  not  requisite.  Kennerly  v.  Nash,  1  Stark. 
452— EUenborough. 

3.'  Proof  of  Circumstances. 

Where  a  party  sues  on  an  instrument  which, 
on  the  face  of  it,  appears  to  have  been  altered,  it 
is  for  him  to  show  that  the  alteration  has  not 
been  improperly  made.  Henman  v.  Dickinson,  5 
Bing.  183 ;  2  M.  &  P.  289. 

In  an  action  on  a  bill  or  note,  if  it  appear  on 
inspection  to  have  been  altered,  it  lies  on  the 
plaintiff  to  show  that  the  alteration  took  place 
under  such  circumstances  as  will  entitle  him  to 
recover.  Bishop  v.  Chambre,  3  C.  eV  P.  55 ;  M. 
dt  M.  116— Tenterden. 


And  if  the  plaintiff  gives  no  account  of  the 
note,  it  is  for  the  jury  tp  say  if  an  alteration  was 
made  after  the  completion  of  the  instrument.  Id. 


In  an  action  by  the  indorsee  against  the 
tor  of  a  note,  the  date  of  which  appears  to 
been  altered  by  the  acceptor,  it  lies  on  the  plain- 
tiff to  show  that  the  alteration  was  made  before 
the  first  indorsement;  if  not  proved  to  have  been 
made  before  acceptance,  the  bill  of  course  would 
be  void  for  want  of  a  new  stamp.  Johnsem,  w, 
Marlborough,  {Duke,)  2  Stark.  313— Abbott 

In  an  action  on  a  bill,  where  the  defence  is, 
that  the  bill  has  been  altered,  the'  defendant  can- 
not go  into  evidence  to  show  that  other  bills  have 
been  likewise  altered.  Thompeon  v.  Jfesel*/,  5 
C.  &  P.501— Lyndhurst 

On  the  day  before  an  acceptance  becomes  doe, 
the  name  of  the  acceptor  was  erased,  and  a 
newed  bill  was  indorsed  on  the  back,  but  no 
stamp  was  affixed : — Held,  that  the  jury 
not  look  at  the  indorsement  for  the  purpose  of 
ascertaining  whether  the  acceptance  was  struck 
out  with  the  drawer's  assent  Sweeting  v.  JXslae, 
4M.&  R.287;  9  B.  &  C.  365. 


VII.  Transfer. 


1.  To  what  extent  negotiable. 

An  indorsement  written  on  a  note  with  a 
blacklead-pencil  instead  of  ink,  is  a  writing  ia 
law,  and  gives  the  indorsee  a  right  to  reeuvei 
upon  the  note  in  a  court  of  law.  Geary  v.  Thyeic, 
7D.&R.653;5&6z,C.234. 


The  indorser  is  bound  by  his  in< 
though  the  bill  is  bad.    Ex  parte  Clarke*  3  ft*. 
C.C.23& 

A  bill  is  negotiable  ad  infinitum  until  it  has 
been  paid  by,  or  discharged  on  behalf  of  the  ac- 
ceptor. Callow  v.  Lawrence,  3M.&&  96— 
EUenborough. 

If  a  bill  is  paid  and  afterwards  indorsed  be&re 
it  becomes  due,  it  is  a  valid  instrument  in  the 
hands  of  a  bona  fide  indorsee,  flmrtoidg*  v. 
Manners,  3  Camp.  194 — EUenborough. 


A  bill  which  has  been  paid  by  the  dra 
default  of  payment  by  the  acceptor,  may  after- 
wards be  reissued  by  the  drawer,  and  the  accep- 
tor will  bo  still  liable  to  pay  it  Hubbard  v. 
Jackson,  1 M.  &.  P.  11;  4  Bing.  390;  3  C.  &  P.  134. 

In  such  case,  if  an  action  be  brought  against 
the  acceptor  by  the  indorsee  of  the  drawer,  the 
acceptor  cannot  inquire  into  the  state  of  the  ac- 
counts between  the  indorsee  and*  drawer,  nor 
will  the  state  of  such  accounts  furnish  him  with 
any  defence.    2d. 


A  bill  or  note  cannot  be  ii 
after  it  has  been  once  paid*,  if  such  ii 
or  negotiation  would  make  any  of  the  parties 
liable  who  would  otherwise  be  discharged.  Beck 
v.  Robley,  Bayl.  Bills,  125;  1  H.  Black.  89,  a. 

The  drawer  of  a  bill  payable  to  hie  own  order, 
after  settling  with  the  acceptor,  and  giving  him  a 
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receipt  in  full  of  all  demands,  cannot,  afterward*, 
by  indorsing  the  bill,  five  a  title  against  the 
«cceptor.  Jnorogood  v.  Clarke,  2  Stark.  251— 
Ellenborough. 

B.  paid  to  C.  a  note  drawn  by  An  payable  to 
B.  or  order,  and  afterwards  took  it  up,  and  paid 
to  C.  the  value,  and  paid  it  to  C.  the  second  time, 
and  then  failed :  Held,  that  C.  might  bring-  an 
action  against  A.  the  drawer.  Sierra  v.  Berkley, 
1  Wils.  46. 

A  having  declared  on  a  note  against  B.,  made 
by  C.  to  A.,  and  by  him  indorsed  to  B.,  and  by 
him  again  indorsed  to  A.,  and  having  obtained  a  * 
verdict,  the  judgment  was  arrested.    Bishop  v. 
Hay  ward,  4T.K.47Q. 

A  bill  was  drawn  by  A.,  and  accepted  by  B., 
for  the  purpose  of  being  discounted,  and  having 
the  proceeds  applied  in  the  payment  of  other  bills 
accepted  by  &,  but  the  other  bills,  before  they 
became  doe,  were  paid  by  R,  who  directed  A.  to 
nold  the  first-mentioned  bill  for  his,  B.'ause,and 
not  to  part  whh  it  without  his  authority:  A. 
however,  for  his  own  purposes,  indorsed  it  to  C, 
for  a  valuable  consideration,  having  first  in- 
formed the  latter  that  it  belonged  to  B.,  and  that 
he,  A.,  bad  no  authority  to  part  with  it : — Held, 
that  the  property  in  the  bill  was  in  B.,  the  ac- 
ceptor* and  that  be  might,  under  these  circum- 
stances, maintain  trover  for  the  bill  against  C. 
Evans  v.  Kymer,  1  B.  &  Adol.  528. 

A  bill  or  note  payable  to  bearer  is  negotiable 
like  other  bills.  Grant  v.  Vaughan,  1  W.  Black. 
485;  3  Burr.  1516. 

A  foreign  note  is  transferable  in  England  by  an 
indorsement  by  virtue  of  3  <fc  4  Anne,  a.  9.  Bent- 
ley  v.Northhouse,  M.  &  M.  66— Tenterden.  &  P. 
Miln  v.  Graham,  1B.&C,  192;  2D.&R.  293. 

An  injunction  will  lie  to  restrain  the  nego- 
tiating of  bills  or  notes  void  at  their  creation. 
JUoytfv.  Gurdon,  2  Swans.  160. 

If  the  payee  of  a  note  prove  that  part  has  been 
paid  before  indorsement,  but  that  the  plaintiff,  on 
indorsing,  had  no  notice  of  snch  payment,  he  is 
entitled  to  recover  the  full  amount  Cooper  v. 
Dames,  1  Esp.  463 — Kenyon. 

When  a  check  is  ghren  on  a  verbal  condition 
which  the  holder  expresses  his  intention  to  elude, 
the  drawer  may  resist  the  payment.  WienhoU 
v.  Spitta,  3  Camp.  376— Ellenborough. 

2.  When  issued  in  blank. 

A  bill  or  note  with  a  blank  for  the  payee's 
name  is  not  a  legal  instrument  until  filled  up. 
Rex  v.  Randall,  Bayl.  Bills,  31. 

A  bill  drawn,  and  issued  in  blank  for  the  name 
of  the  payee,  may  be  filled  up  by  a  bona  fide 
holder,  with  his  own  name,  and  it  will  bind  the 
dfeawer.  Crvchley  v.  Clarence,  2  M.  <fc  S.  90. 
And  see  Attwood  v.  Rattenbury,  6  Moore,  579. 

If  be  can  show  that  he  came  regularly  to  the 
possession  of  it  Crutchtey  v,  Mann,  2  Marsh. 
29 ;  5  Taunt  529. 

A-,  in  Jamaica,  draws  a  bill  on  B.,  in  London, 
on- a  Jamaica  stamp,  leaving  the  payee's  name  in 
VOL.  I.  3  M 


blank.  C  gets  possession  of  the  bifl^and  inserts 
his  own  name  as'  payee,  without  any  other  au- 
thority than  a  letter  from  B.  promising  to  accept 
it,  but  having  the  address  torn  off,  and  contain- 
ing nothing  to  show  to  whom  it  was  addressed  :— 
Held,  that  this  was  not  evidence  to  show  that 
C.  was  the  payee  of  the  bill.    Id. 

If  a  bona  .fide  holder  of  a  bill,  accepted,  paya- 
ble to  —  or  order,  insert  his  own  name  as 
payee,  and  indorse  the  same,  the  bill  may  be  de- 
clared on  in  that  form.  Attwood  v.  Griffin,  R.  & 
M.  425 ;  2  C.  &.  P.  368— Best 

An  indorsement  written  on  a  blank  note  or 
check,  will  afterwards  bind  the  indorser  for  any 
sum  and  time  of  payment,  which  the  person  to 
whom  he  intrusts  the  note  chooses  to  insert  in  it 
Russel  v.  Langstaffe,  2  DougL  514. 

So,  where  an  indorsement  is  in  blank,  the 
holder  may  overwrite  what  he  pleases.  Edit  «. 
K  L  Comp.  2  Burr.  1216 ;  1  W.  Black.  297- 

Where  A.  draws  a  bill  on  B.,  payable  to  bis 
own  order,  to  enable  him  by  accepting  it  and 
passing  it  away,  to  raise  money,  and  sends  it  to 
him  with  his  name  indorsed  in  blank:  quaere, 
whether  B.  cart  restrain  its  general  negotiability 
by  inserting  the  words,  **  pay  to  C,  or  order," 
over  the  name  of  A.  written  on  the  back.  Blend 
v.  Ryan,  Peake's  Add.  Cas.  39 — Kenyon. 

Where  the  payee  of  a  bill  indorses  it  in  blank, 
and  delivers  it  to  B.,  and  B.  writes  above  A.'s 
indorsement,  "  pay  the  contents  to  C,"  B.  is  not 
liable  to  C.  as  an  indorsor  of  the  bill.  Vincent 
v.  Horlock,  1  Camp.  442 — Ellenborough. 

But  after  an  indorsement  by  the  payee  in 
blank,  no  subsequent  indorsee  can  restrain  its 
negotiability  by  a  speeial  indorsement  Smith  v. 
Clarke,  Peake,  225 ;  1  Esp.  180— Kenyon.  Jhsd 
see  Peacock  v.  Rhodes,  2  DougL  61L 


3.  After  Maturity. 

By  the  general  rule,  any  person  receiving  a. 
negotiable  instrument  after  it  is  due  is  deemed  to 
have  taken  it  upon  the  credit  of  the  person  from 
whom  he  received  it,  and  subject  to  all  the  ob- 
jections and  equities  to  which  it  was  liable  in  the 
hands  of  the  person  from  whom  he  takes  it 
Taylor  v.  Mayther,  Bayl.  Bills,  118;  3  T.  R-  83, 
n.:  &  P.  Banks  v.  Colwell,  Bayl.  Bills,  454. 

The  indorsee  of  an  overdue  note  is  liable  in  am 
action  against  the  maker  to  all  equities  arising 
out  of  the  note  transaction  itself  but  not  to  a  set- 
off in  respect  of  a  debt  due  from  the  indorsor  to 
the  maker  of  the  note  arising-  out  of  collateral 
matters.    Burtough  v.  Moss,  1 0  B.  &  C  559. 

Where  a  note  haa  been  indorsed  to  the  plain- 
tiff after  it  became  due,  who  sues  the  maker  upon 
it,  the  latter  is  entitled  to  go  into  evidence  to 
show  that  the  note  was  paid  as  between  him  and 
the  original  payee  from  whom  the  plaintiff  re- 
ceived it  Brown  v.  Daws,  3  T.  R.  80.  But 
see  Hubbard  v.  Jackson,  4  Bing.  390;  1M.&P. 
11;  3C.&P.134. 


So,  if  the  holder  of  a  note,  made  without 
sideration,  himself  gave  a  full  consideration  for 
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H,  yet  if  lie  took  it  after  it  wm  doe  from  an  in. 
donor  who  had  given  none,  he  cannot  sue  upon 
it    Tinson  v.  JFYoncia,  1  Camp.  19 — Elknb. 

Where  the  drawers  of  a  banker's  check  issued 
it  nine  months  after  it  bore  date,  upon  a  con- 
sideration which  afterwards  failed : — Held,  that, 
as  between  them  and  the  persons  to  whom  they 
delivered  it,  they  could  not  be  permitted  to  ob- 
ject to  this  circumstance  in  an  action  brought  by 
a  subsequent  holder  for  a  valuable  consideration 
and  without  notice.  Beekm  v.  Stirling,  7  T.  R. 
423 ;  3  Esp.  575.  And  see  Grant  v.  Vaugkan,  3 
Burr.  1516 ;  1  W.  Black.  485. 

Where  one  bill  is  substituted  for  another,  it  is 
subject  to  the  same  equities  as  the  one  in  lieu  of 
which  it  was  given*  Let  v.  Zsgnry,  1  Moore, 
556;  8  Taunt  114. 

The  holder  in  America  oftwe  bill*  of  the  same 
tenor,  having  transmitted  them  to  his  agents  here 
to  present  them  for  acceptance,  and  receive  the 
money  when  due,  and  pay  over  a  part  of  it  to 
the  plaintiff*  while  the  bills  so  remained  in  his 
agent's  hands,  agreed  with  the  defendant,  the  in- 
dorsor,  (who  had  lent  his  indorsement  on  each  to 
the  drawer,  from  whom  the  holder  received  them) 
that  upon  payment  of  one  of  the  bills  be  should 
be  exonerated  from  both.  In  the  mean  time,  the 
bills  having  been  presented  for  acceptance  by 
the  agents,  were  dishonoured ;  and  after  the  dis- 
honour, the  agents,  not  knowing  of  such  agree- 
ment between  their  principal  and  the  indorsor, 
assigned  one  of  the  dishonoured  bills  to  the  plain- 
tiff,  who  was  informed  of  the  dishonour,  and 
who  received  it  liable  to  all  its  infirmities,  but 
without  notice  of  such  agreement :— Held,  that 
the  bill  so  received  by  the  plaintiff  was  bound  by 
the  agreement ;  and  that  the  defendant,  having 
afterwards  taken  up  and  discharged  the  other 
bill,  which  had  remained  in  the  hands  of  the 
same  agents,  was  discharged  from  both.  Cross- 
fcyv.  Am,  13  East,  498. 

Where  two  indorsements  of  the  same  party 
appeared  on  a  bill,  with  an  intermediate  one  of 
another  person  : — Held,  that  the  first  must  be 
presumed  to  have  been  made  before  the  bill  be- 
came due.  Fryer  v.  Brown,  R.  &  M.  145 — 
Abbott 

A  banker's  check,  overdue,  stands  on  the  same 
footing  as  a  bill  or  note  put  into  circulation  after 
its  date  has  expired,  and  the  holder  must  show 
title  in  his  immediate  payer  before  he  can  retain 
the  proceeds.  Down  v.  Hailing,  6  D.  6l  R»  455 ; 
4 B.AC. 330;  2C.&P.11. 

Where  the  defendant  received,  in  payment  of 
goods,  a  check  which  had  been  due  five  days,  it 
was  held,  that  he  could  have  no  better  title  than 
the  party  from  whom  he  received  it;  and  the 
plaintiff  having  shown  the  property  in  the  check 
to  have  once  been  in  himself,  that  it  lay  upon 
the  defendant  in  such  case  to  show  that  the  par- 
ty from  whom  betook  it  had  a  good  title  toit/d. 

^  Courts  of  equity  have  a  concurrent  jurisdic- 
tion with  the  courts  of  law  in  relieving  against 
notes  taken  when  overdue.  Hodgson  v.  Murray, 
S  Sim.  515. 

Where  it  appeared  by  parol  evidence  that  the 


holder  had  paid  the  balance)  remaining  due  en  a 
bill  to  a  previous  holder  after  maturity,  not  on 
the  account  of  the  acceptor  or  drawer,  bat  in 
order  to  acquire  an  interest  in  the  bill  as  pur- 
chaser : — Held,  that  it  might  be  indorsed,  so  as 
to  give  the  indorsee  all  the  rights  which  the  pre- 
vious holder  had  before  the  indorsement,  and 
such  indorsee  might  therefore  recover  from  the 
drawer  the  balance  unpaid  by  him.  Gravis  v.  Key9 
3B.  &  Adol.313. 

In  an  action  by  the  indorsee  of  a  bill,  if  the 
declaration  states  the  indorsement  to  have  been 
made  before  the  bill  became  due,  and  it  appears 
in  evidence  to  have  been  made  after  the  bill  was 
due,  this  is  not  a  material  variance.  Young  v. 
Wright,  1  Camp.  139— Ellen  borough. 

4.  After  Death  or  Bankruptcy. 
A  note  being  handed  over  for  Tamable  consi- 
deration, the  indorsement  is  a  form  which  the 
party  is  entitled  to  call  for.     Welkins  v.  Jtenie, 
2  J.  &  W.  243. 

A  note,  drawn  for  the  accommodation  of  A., 
was  transferred  by  him  to  B.  &  C,  without  in- 
dorsement, for  valuable  consideration,  and  after- 
wards he  became  bankrupt,  and  died  intestate: 
Held,  that  B.  &  C  might  recover  against  the 
drawer,  the  note  having  been  indorsed,  several 
years  after  it  was  due,  by  B.  to  B.  and  C,  B. 
having  for  that  purpose  procured  letters  of  ad- 
ministration to  the  effects  of  A.    Id. 

There  is  no  difference  between  an  indorse- 
ment of  a  note  by  the  party  and  one  of  his  per- 
sonal representatives.    Id, 

The  indorsee  of  a  bill,  made  payable  sixty-five 
days  after  date,  which  was  issued  by  the  drawer, 
and  indorsed  by  the  payee,  who  died  before  the 
day  when  it  bore  data,  may  make  title  through 
such  indorsement  to  recover  on  the  bill  against 
the  drawer.    Pasnwre  v.  North,  13  East,  517. 

A  note  payable  to  A.  or  his  order  may  be  in- 
dorsed and  assigned  over  by  his  administratrix ; 
and  the  indorsee  being  plaintiff  need  not  make  a 
profert  in  curiam  of  the  letters  of  administration. 
Rawlinson  v.  Stont  (in  error,)  3  WQs.  1. 

If  a  bill  be  remitted  to  two  agents,  payable  lo 
them  personally,  who  on  the  death  of  the  princi- 
pal become  his  executors,  the  mere  indorsemeat 
of  one,  after  they  are  executors,  in  order  to  ena- 
ble the  other  to  receive  the  money,  is  not  suffi- 
cient to  charge  him  who  does  not  receive  it 
Honey  v.  BUkeman,  4  Ves.  jun.  608. 

Where  an  agent,  having  money  in  his  hands 
belonging  to  his  principal,  bought  a  bill  of  ex- 
change With  it,  which  he  indorsed  specially  to 
the  latter,  who  was  dead  at  the  time  of  the  in- 
dorsement, but  of  which  circumstance  the  agent 
was  ignorant :— Held,  that  the  property  in  the 
bill  passed  to  the  administrator  of  the  principal; 
and  consequently,  that  he  might  sue  on  it  in  hie 
character  aa  such.  Jfurray  v.  J3»  /.  Cssajssay,  5 
B.&  A- 204 

In  an  action  by  an  indorsee  against  acceptor, 
it  is  a  good  defence  under  the  general  issue,  that 
the  bill  was  indorsed  after  an  act  of  bankruptcy 
committed  by  the  indorsor.  Pinkerton  v. , 
2  Gap.  611— Kenyon. 
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Ift  en  action  bj  indorsee  •gtfafltMceptor,  tbo 
latter  cannot  defend  himself  on  the  ground  of 
the  drawer's  bankruptcy  at  the  time  of  such  in- 
dorsement Ardenv.  Wotkins,  3  East,  322.  [Tht 
case*  as  to  indorsement  after  bankruptcy  artful* 
hf  collected  in  tit.  Bankrupt.] 

The  debtor  of  an  uncertificated  bankrupt  made 
a  note  payable  to  the  bankrupt  Morhts  order,'1  in 
discharge  of  a  debt  contracted  before  the  bank- 
ruptcy,  who  indorsed  it  for  a  bona  fide  debt  to 
A.,  who  indorsed  it  to  B.  for  a  valuable  consider, 
atiou ;  in  an  action  by  B. — Held,  that  such 
maker,  by  the  terms  of  his  note,  was  estopped 
from  saying  that  the  bankrupt  hud  no  authority 
to  indorse.  Drayton  v.  Dale,  3  D.  &  R.  534;  2 
fi.>C.293. 

Where  one  of  two  partners  in  trade  had,  after 
an  act  of  bankruptcy,  accepted  a  bill  of  exchange 
in  the  name  of  the  firm,  without  the  privity  of 
his  co-partner :— field,  that  in  the  hands  of  an 
innocent  indorsee  it  was  an  available  security. 
Lacy  j.  WoolcoU,2  D.  &  R.  458. 

5.  Of  Stolen  or  Loot  Bills. 

If  a  bill  or  note  with  a  blank  indorsement  be 
stolen  and  negotiated,  an  innocent  indorsee  may 
recover  upon  it  against  the  drawer.  Peacock  v. 
Mtkodes,  2  DougL  633. 

Where  a  bill  has  been  tost,  or  fraudulently  or 
feloniously  obtained  from  the  defendant,  the 
holder  who  sues  most  prove  thai  he  came  to  the 
bill  upon  good  consideration.  Patterson  v.  hard- 
mare,  4  Taunt.  114. 

Bat  the  defendant  will  not  be  permitted  to  ob- 
ject to  the  wantof  such  proof,  unless  he  has  given 
the  plaintiff  reasonable  previous  notice,  that  the 
plaintiff  may  come  to  trial  prepared  to  prove  his 
consideration.    Id. 

Where  a  bill  when  lost  had  only  a  special  in. 
dorsement  upon  it,  it  was  held  that  the  indorsee 
might  recover  at  law  without  producing  the  bill. 
Long  v.  Bailie,  2  Camp.  214,  n.— EUenborough, 

If  a  bill  has  been  lost,  and  the  loser  has  adver- 
tised it  in  the  newspaper,  and  it  is  discounted  for 
the  person  who  found  it,  and  so  came  fraudu- 
lently by  it,  this  entitles  the  person  discounting 
it  to  recover  the  amount,  if  done  bona  fide,  and 
without  notice  of  the  way  in  which  the  holder 
became  possessed  of  it  Laioson  v.  Weston,  4 
Esp.  56— -Kenyon.  This  ease  is  doubted  in  Gill 
▼.  Cubitt,  next  case. 

A  bill  broker  cannot  recover  against  the  ac- 
ceptor of  a  bill  indorsed  generally,  if  he  discount- 
ed it  under  circumstanees  which  ought  to  have 
excited  suspicion  in  bis  mind  at  the  time:  he 
oogbt  in  such  a  case,  to  act  with  care,  and  a  rea- 
sonable degree  of  caution.  Gill  v.  Cubitt,  5  D.  & 
H.324:  3B.&C.466;  1 C.  &  P.  163, 487. 

In  an  action,  by  the  owner  of  a  lost  bill  against 
a  banker,  who  had  cashed  it  to  a  stranger,  held, 
that  the  jury  were  properly  directed  to  consider 
whether  the  plaintiff  had  used  due  diligence  in 
apprizing  the  public  of  his  loss,  and  whether  the 
defendant  had  acted  with  good  faith  and  suffi- 
cient caution  in  the  receipt  of  the  bill.  Beckwith 
v.  CoraU,  3  Bing.  444;  2  G  &  P.  301. 


A  tradesman,  having  is)  the  course  of  business 
received  a  banker's  cheek,  which  had  been  stolen 
from  the  payee,  and  given  the  difference  to  a 
stranger,  who  presented  it  in  payment  of  an  ar- 
ticle purchased,  brought  assumpsit  against,  the 
drawer  for  the  amount: — Held,  in  the  absence  of 
fraud  and  ndgligence  on  his  part,  that  the  action 
was  maintainable.  Lee  v.  Newsom,  2  D.  &  R.  N. 
P.  C.  50— Abbott  And  see  Down  v.  Hailing,  6 
D.&R.455;  4B.&C.330;  2C.&P.11. 

A  bank  note  for  1000J.  dated  12th  October, 
1820,  was  lost  in  London,  in  April,  1821,  and  in 
June  1822,  was  presented  for  change  to  a  money 
broker  in  Liverpool,  by  a  person  with  whom  the 
latter  was  well  acquainted,  but  who  was  then  hi 
pecuniary  difficulties,  and  he  changed  it  by  giv- 
ing bills,  whidrhad  some  time  to  run,  and  cash, 
deducting  a  commission,  without  asking  any 
questions  how  the  holder  became  possessed  of 
it : — Held,  in  an  action  of  trover  by  the  true 
owner  against  the  money  broker,  that  it  was  for 
the  jury  to  say  whether  the  defendant  had  re- 
ceived the  note  fairly  and  bona  fide  in  the  ordi- 
nary course  of  business,  and  bad  given  full  value 
for  it;  and  the  jury  having  found  for  the  plain- 
tiff, the  court  refused  to  disturb  the  verdict 
Eganv.ThrelfaUySD.&R.&S. 

A  trader  in  London  took  a  bill  in  part  pay- 
ment for  goods,  of  a  person  representing  himself 
to,  be  a  tradesman  from  the  country,  and  to  have 
been  recommended  by  a  customer ;  and  sent  the 
goods,  in  consequence  of  an  order  from  the  buyer 
to  a  public  house,  which  was  not  a  booking-office, 
without  making  any  inquiries  except  as  to  the 
respectability  of  the  acceptor.  The  bill  turned 
out  to  have  been  stolen,  and  in  an  action  by  the 
trader  against  the  acceptor,  the  defendant  had  a 
verdict,  on  the  ground  that  the  plaintiff  had  taken 
the  bill  out  of  the  ordinary  course  of  trade,  and 
under  circumstances  which  ought  to  have  exoit* 
ed  suspicion.  Stater  v.  rV«*,3a&P.326--Ten- 
terden. 


&  Conditional  or  ouaiyUd. 

Quaere,  whether  a  negotiable  bill  can  by  any 
words  of  restriction  be  rendered  not  negotiable  T 
Edit  v.  E.  I.  Comp.  1  W.  Black- 2S5;  S  Burr. 
1216. 

A  bill  payable  to  A  or  order,  and  indorsed 
personally  to  R*  may  be  afterwards  indorsed  by 
B.  to  another.  LL 

A  bill  payable  to  order,  and  become  negotiable* 
may  be  indorsed  over,  without  the  word  order  to 
the  indorsement    Id, 

A  bill  being  drawn  by  A.  on  R,  payable  to  C. 
or  order,  and  indorsed  by  C  in  these  words — 
**  the  within  must  be  credited  to  Dn  value  in  ac- 
count," D.  being  indebted  to  R,  and  the  bill  be* 
ing  sent  to  R  and  accepted  by  him ;  and  he 
having  given  D.  notice  that  he  had  received  it, 
and  placed  it  to  Cs  account,  this  is  such  a  spe- 
cial indorsement  as  restrains  the  negotiability  of 
the  bill.  And  if  afterwards  a  forged  indorsement, 
purporting  to  be  by  D.,  to  pay  to  £.  or  order,  hi 
written  upon  it,  and  the  bill  is  discounted,  the 
person  discounting  it  shall  stand  to  the  loss. 
Archer  v.  England  {Bank,) 2  Dough  697.  Ami 
1  see  Robertson  v.  Kensington,  4  Taunt  30; 
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And  if  en  agent  of  A.  (B.  having  become  in- 
solvent) pay  the  money  for  A.,  and  take  up  the 
bill,  A.  may  recover  back  the  money  paid  by  his 
agent  to  the  person  who  discounted  it,  in  an  ac- 
tion for  money-  had  and  received.    Id. 

Bat  where  a  bill  was  indorsed  by  the  drawer  in 
this  form, "  pay  the  contents  to  A.  Bn  being  port 
of  the  consideration  in  a  certain  deed  of  assign- 
ment,  executed  by  the  said  A.  B.  to  the  indorsee 
and  others,*'  it  is  not  a  limited  indorsement 
Potto  v.  Reed,  6  Esp.  57 — EUenborough.  And 
tee  Haussoullier  v.  Hartrinck,  7  T.  R.  733. 

w  Pay  to  A.  or  his  order  for  my  use,"  is  a  re- 
strictive indorsement ;  and  the  indorsee  of  A. 
must  hold  the  proceeds  to  the  use  of  the  restrict- 
ing indorscr.  Sigourney  v.  Lloyd,  8  B.  &,  C.  622 ; 
3  M.  &  R.  58 :  S.  C.  nom.  Lloyd  v.  Sigourney,  3 
M.  &.  P.  229 ;  3  Y.  &  J.  220;  5  Bing.  525. 

A  special  indorsement  does  not  transfer  pro- 
perty in  bills  of  exchange  till  delivery.  Rex  v. 
Lambton,  5  Price,  428. 

The  drawer  and  payee  of  a  bill,  after  it  be- 
came due,  indorsed  it  to  B.,  on  condition  that  he 
would  take  up  bills  discounted  by  the  payee :  B. 
did  not  take  them  up,  but  transferred  the  bill  to 
C : — Held,  that  he  might  recover  against  the  ac- 
ceptor.    Wright  v.  Hay,  2  Stark.  398— Abbott 

If  a  defendant,  having  promised  to  pay  over  to 
the  plaintiff  the  amount  of  a  bill  delivered  to 
him  to  get  discounted,  pay  it  away  in  discharge 
of  a  debt  of  his  own  ;  he  is  liable  to  the  plaintiff 
as  having  discounted  the  bill.  Ougkton  v.  West, 
%  Stark.  321— Ellenbarougb. 

Bills  are  drawn  on  the  12th  May,  by  a  house 
m  London,  on  a  house  in  Lisbon,  payable  thirty 
days  after  sight,  and  indorsed  to  A.  in  London. 
A.  indorses  them,  without  any  qualification,  to  B. 
at  Paris ;  B.  without  presenting  them  for  accept- 
ance, puts  them  in  circulation  and  on  the  22d 
August,  they  are  presented  at  Lisbon  fpr  accept- 
ance, and  dishonoured.  In  an  action  by  B. 
against  A.: — Hold,  that  A.  was  bound  by  his  un- 
qualified indorsement,  and  could  not  offer  evi- 
dence to  show  that  he  was  acting  merely  as  B.'s 
agent  Goupy  v.  Harden,  2  Marsh.  454 ;  7  Taunt 
159 ;  Holt,  342, 

There  is  a  distinction  between  the  discount 
and  deposit  of  bills,  depending  not  on  the  mere 
fact  of  indorsement,  but  the  intention  to  make  an 
absolute  transfer,  giving  full  power  to  go  against 
all  parties  on  the  bills,  or  merely  to  enable  the 
person  with  whom  they  are  deposited  to  receive 
the  amount  from  the  other  parties.  Ex  part* 
Tbsgood,  19  V«.  jun.  229. 

Indorsement  is  nrima  facie  evidence  of  the 
former,  unless  the  object  of  mere  deposit  is  clear- 
ly shown.    Id. 

A  bill  remitted,  indorsed  merely  to  enable  the 
person  receiving  it  to  raise  money  to  meet  future 
advances,  is,  while  retained,  a  mere  deposit  appli- 
cable to  the  demands  of  the  remitter,  subject  to 
the  right  under  the  indorsement  of  constituting 
a  third  person  a  creditor,  by  negotiating  it.    Id. 

.  Where  the  plaintiffs  had  drawn  a  bill  on  J.  S., 
which  he  accepted,  and  they  indorsed  it  to  the 
defendant,  wba  reindorsed  it  to  the  plaintiffs,  in 


pursuance  of  an  agreement  (without  considera- 
tion) that  he  should  do  so,  as  a  security  for  the 
payment  of  it  by  the  acceptor,  and  for  the  pur* 
pose  of  rendering  the  bill  more  negotiable :  on 
demurrer  to  a  declaration  against  the  defendant 
upon  the  bill,  in  the  usual  form,  containing  an 
averment,  that,  at  the  time  of  the  drawing  of  the 
bill,  and  of  the  indorsement  by  the  defendant  to 
the  plaintiffs*  it  had  been  agreed  between  them 
that  the  name  of  the  defendant  should  be  in. 
dorscd  on  the  bill  as  a  security  to  the  plaintiffs 
for  the  due  payment  thereof  by  the  acceptor,  and 
that  the  biu  was  so  indorsed  by  the  defendant 
under  such  agreement,  and  for  such  purpose 
only ;  and  that  the  plaintiffs  took  and  received 
the  bill  in  satisfaction  of  snch  debt  of  the  ac- 
ceptor, upon  the  faith  that  the  defendant  would 
indorse  the  same  as  such  security,  and  that  the 
indorsement  by  the  plaintiffs  was  made'  without 
any  consideration,  and  for  the  purpose  only,  of 
procuring  the  indorsement  of  the  defendant,  and 
making  the  bill  negotiable,  and  an  averment  that 
the  bill  was  presented  to  the  acceptor,  and  that 
he  refused  to  pay  it ;  that  notice  of  such  refusal 
was  given  to  the  defendant,  and  he  thereby  be- 
came liable  to  pay,  and  being  so  liable,  promised 
accordingly:— Held,  that  the   declaration   was 
bad,  as,  if  the  action  was  founded  on  the  bill, 
the  plaintiffs  could  only  recover  according  to  the 
custom  of  merchants,  and  that  by  such  custom, 
they,  as  indorsere  ana*  drawers,  would  be  liable 
to  pay  its  amount  to  the  defendant ;  and  that  if 
the  action  could  be  considered  as  founded  on  the 
special  contract,  it  could  not  be  maintained,  as 
there  was  no  consideration  for  the  defendant's  in* 
dorsement    Britain  v.   Webb,  3  D.  &  R.  650; 
2B.&C.483. 


7.  Proof  of  Indorsement. 

An  indorsement  upon  a  bid  or  note  is  prima 
facie  evidence  of  money  lent  by  the  indorsee  to 
the  indorsor.    Kessebower  v.  Times,  BayL  Bilk, 

368. 

Sembfe,  that  a  subsequent  indorsement  of  a 
bill  by  a  holder,  does  not  imply  a  warranty  by 
him  that  a  former  indorsement  is  genuine.  B.  L 
Comp.  v.  Tritton,  5  D.  &  R.214  ;  3  R  &  C.980L 

If  the  payee  of  a  bill  deliver  it,  with  his  name 
indorsed  on  it,  to  another,  no  proof  is  required  of 
the  handwriting  of  the  indorsement.  (Jlotrr  t. 
Thompson,  R.  &  M.  403— Abbott, 

In  an  action  against  the  indorsor  of  a  bill,  H  is 
not  necessary  to  prove  any  indorsements  on  the 
bill  prior  to  the  defendant's.  Critchlow  v.  Perry* 
2  Camp.  182 — EUenborough. 

In  an  action  by  the  indorsee  of  a  bill,  where 
several  indorsements  have  taken  place,  which 
are  laid  in  the  declaration,  though  necessary  to  be 
proved  in  general ;  yet  if  the  defendant  apply  for 
time  to  the  holder,  and  offer  terms,  it  is  an  ad- 
mission of  the  holder's  title,  and  a  waiver  of  proof 
of  all  the  indorsements  except  the  first.  Br 
eanqttet  v.  Anderson,  6  Esp.  43 — Eflenboroogb. 

In  an  action  against  the  maker  of  a  note  pay- 
able to  A.  B.  or  bearer,  if*  the.  declaration  stale 
that  A,  B.  indorsed  it  to  the  plaintiff,  this  hv 
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dersement  mart  be  proved.    Waynam  v.  Bend, 
1  Camp.  175 — Ellenborough. 

The  acceptance  of  a  bill  admits  merely  the 
drawing,  but  not  the  indorsement  of  the  drawer. 
Therefore,  if  a  bill  be  drawn  and  indorsed  by 
procuration,  in  an  action  by  the  indorsees  against 
the  acceptor,  the  indorsement  by  procuration 
must  be  proved.  Robinson  v.  Yarrow,  1  Moore, 
150;  7  Taunt  455.  And  sea  Macferson  v. 
Thoytes,  Peake,  20. 

In  an  action  by  bankers  to  recover  the  amount 
of  a  bill  accepted  by  the  defendant,  payable  at 
their  house,  and  paid  by  them  after  it  was  in- 
dorsed, they  are  bound  to  prove  the  indorsement 
by  th'e'  payee,  as  well  as  the  acceptance  by  the 
defendant  Forster  v.  Clements,  2  Camp.  17 — 
Ellenb.    And  zee  Mead v.  Young,  4T.R.  28. 

Where  a  foreign  bill  was  drawn  by  A.  upon, 
and  accepted  by  B.,  payable  to  the  order  of  C,  and 
a  person  representing  himself  to  be  C.  indorsed 
the  bill  to  D.  for  value,  and  the  alleged  indorse- 
ment turned  out  to  be  forged : — Held,  that  in  an 
action  by  indorsee  against  acceptor,  it  was  unne- 
cessary to  give  positive  proof  of  the  identity  of  the 
indorsor,  as  the  person  to  whom  the  bill  was  re- 
ally  payable;  prima  facie  evidence  being  suffi- 
cient for  that  purpose.  BuUceley  v.  Butler  (in 
error,)  3  D.  &  R.  625 ;  2  B.  &  C.  434. 

A  declaration  by  indorsee  against  acceptor, 
averred  that  the  bill  had  been  Indorsed  to  certain 
persons  trading  under  the  firm  of  H.  &  F. ;  and 
that  they  had  indorsed  the  bill  by  procuration  of 
one  J.  D.  to  C,  from  whom  the  plaintiff  derived 
title :  it  appeared  in  evidence  .that  the  firm  of  H. 
&  F.  had  ceased  to  exist  for  ten  years  prior  to 
the  indorsement,  but  that  a  new  firm  of  H.  & 
Co.  had  been  established;  and  that  DM  one 
of  the  members  thereof  was  in  the  habit  of  in- 
dorsing bills  by  procuration  in  the  name  of  H. 
&  F.,  but  that  all  other  transactions  in  trade 
were  carried  on  in  the  name  of  H.  &  Co.  only ; — 
Held,  that  as  between  an  innocent  indorsee  and 
the  acceptor  there  was  sufficient  evidence  to  sa- 
tisfy the  allegation  in  the  declaration.  William- 
son v.  Johnson,  2D.&R,  281 ;  1  B.  &.C.  146. 

In  an  action  against  acceptor,  it  is  necessary 
to  prove  the  hand-writing  of  the  first  indorsor, 
notwithstanding  suoh  indorsement  was  on  the 
bill  at  the  time  it  was  accepted.  Smith  v.  Chester, 
1  T.  It  654:  &  /».  Cooper  v.  Undo,  1  Sclw. 
N.  P.  380. 

An  indorsement  on  a  bill  of  exchange,  not 
stated  in  the  declaration,  may  be  struck  out  after 
the  bill  has  been  read  in  evidence,  add  after  one 
objection  has  been  made  on  account  of  the  vari- 
ance. Mayer  v.  Jadis,  1  M.  &  Rob.  247 — 
Penman. 

Although  a  bill  has  been  shown  to  the  drawer, 
with  the  name  of  the  payee  indorsed  upon  it, 
and  he  merely  objects  to  paying  it  because  he  had 
drawn  it.  without  consideration ;  in  an  action 
against  him  by  the  indorsee,  this  does  not  dis- 
pense with  regular  proof  of  the  indorsement: 
Duncan  v.  Scott,' I  Camp.  101—Ellenborough. 

In  an  action  on  a  note  by  the  indorsee  against 
the  maker,  notice  of  the  indorsement  need  not 


be  averred.  Reynolds  r.  Denim  (in  error,)  1  B. 
&  P.  625. 

So,  in  a  declaration  by  indorsee  against  ac- 
ceptor, it  is  unnecessary  to  aver  notice  of  the 
indorsement    Heald  v.  Johnson,  2  Smith,  44. 

8.  WUhout  Indorsement. 

A  promissory  note  given  as  a  security  for  a 
debt  passes  to  the  crown  by  act  and  operation  of 
law,  upon  an  inquisition  before  a  coroner,  and 
verdict  of  felo  ds  se  upon  the  body  of  the  payee 
and  holder.    Lambe  v.  Taylor,  6  D.  &  R.  188 ;  4 

B.  &.  C.  138. 

So  it  passes  by  grant  from  the  crown,  under 
the  sign  manual,,  to  the  grantee,. without  indorse- 
ment. Id.  . 

A  mere  discount  of  a  bill,  without  the  indorse* 
ment  of  the  party  who  receives  the  money,  does 
not  give  the  holder  of  the  bill  any  claim  against 
such  party.    Ex  parte  Roberts,  &  Cox,  171. 

A.  employs  B.  to  get  bills,  which  be  bad  sot 
indorsed,  discounted  for  him ;  B.,  in  order  to  ef- 
fect the  discounting,  indorses  them :— Held,  that 
A.'s  estate  must  relieve  B.*s  from  the  liability  in- 
curred by  the  indersemenL  Ex  parte  Robinson, 
Buck,  113. 

Anote  payable  on  demand  with  interest*  drawn 
by  A  in  favour  of  B.  as  a  security  for  a  debt,  was 
by  him  indorsed  to  C.  for  the  same  purpose; 
alter  the  indorsement,  it  passed  backwards  and 
forwards  between  B.  and  C.  several  tiroes,  and 
previous  to  its  being  ultimately  deposited  with 

C.  he  received  an  intimation  from  B.  not  to  ne> 
gotiate  it,  as  he  should  want  it  when  he  settled 
accounts  with  A. : — Held,  that  C.  could  not, 
after  a  settlement  of  accounts  between  A.  and  BM 
without  a  delivery  of  the  note,  recover  on  it 
against  A.    Roberts  v.  Eden,  1  B.  &  P.  398. 

If  the  holder  of  a  bill  receive  from  the  drawer 
a  second  bill  to  get  discounted,  in  order  to  pro- 
vide for  the  first,  there  is  a  sufficient  transfer  to 
him  of  the  second,  to  enable  him  to  retain  the 
proceeds.   Walsh  v.  7tykr,2  Stark.  288— EHenb. 

Where  a  party  discounts  bills  with  a  banker, 
and  receives  in  part  of  the  discount  other  bills, 
not  indorsed  by  the  banker,  which  bills  turn  out 
to  be  bad,  the  banker  is  not  liable.  Fydell  v. 
Clarke  1  Esp.  447 — Kcnyon. 

J.  S.  drew  a  bill  on  the  defendant  (which  the 
latter  accepted  for  the  accommodation  of  the 
former,)  and  indorsed  it  to  the  plaintiff  as  his 
agent,  in  which  character  the  plaintiff  paid  it 
away  on  account  of  the  drawer,  for  wine  con- 
tracted to  be  porohased  for  him.  Subsequently 
the  wine  contract  being  rescinded,  the' holder  of 
the  bill  refused  to  give  it  up  until  he  had  been 
paid  a  sum  of  1502.,  which  he  alleged  to  be  due 
to  him  from  the  drawer.  The  plaintiff  engaged 
to  pay  it,  received  the  bill,'  and  sued  the  defend- 
ant as  the  acceptor : — Held,  that  he  was  not  en- 
titled to  recover,  although  it  was  insisted  that  he 
had  a  lien  on  it  to  the  amount  ho  had  promised 
to  pay  to  the.holder  on  its  being  delivered  up  to 
him.    /JoUtU  v.  JDeiots,  1  M.  &  P.  79. 

Where  A.  deposit*  with  B.  a  banker,  a  pro- 
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are.    Dufaur v.  Oxtnden,  1M.& Rob. 

3SOJ1.    . 

<  can  be  liable  as  acceptor  but  the  per- 
10m  the  bill  is  addressed*  unless  he  be 
tor  for  honour.  Polhill  v.  Walter,  3  B. 
114 

rson  other  than  the  drawee  write  an  ac- 
upon  the  bill  in  the  usual  form,  he  is 
e  as  an  acceptor,  but  must  be  sued  on 
eral  undertaking.  Jackson  v.  Hudson, 
447 — EllenboTough. 

fore,  where  -a  bill  was  drawn  in  the  fbl- 
brm :  "  London,  two  months  after  date, 
ny  order  157/.  for  value  -received.  F. 
.  To  Mr.  I.  Irving,"  and  accepted  by 
ind  afterwards  specially  by  Hudson:-— 
iat  Hudson  was  not  liable  as  acceptor, 

i  drawn,  payable  to  plaintiff's  order  in 
,  and  accepted  payable  there,  ia  a  general 
ace  within  the  statute.  Fayle  v.  Bird, 
C.53i;  9D.&R.339;  3  C.  &  P.  303. 

re  three  persons  undertake  to  accept  bills 

rlicular  concern,  and  the  drawer  draws 
account  of  one  of  them  only,  which  he 
in  the  name  of  the  three,  a  bona  fide 

who  received  it  from  the  drawer,  cannot 
against  the  other  two.     Williams  v.  Tho- 

Esp.  18 — Ellcnhorough.    But  see  Ridley 

or,  13  East,  182. 


(b)  Acceptance  in  Blank. 

cccptancc  in  blank  is  sufficient  to  charge 
eptor,  where  the  bill  is  afterwards  drawn 
uance  of  his  authority.  The  1  &  2  Geo. 
,  s.  2,  does  affect  such  acceptances.  Les- 
Hastings,  1  M.&  Rob.  119 — Lyndhurst 

i  action  by  indorsee  against  acceptor,  it 
jjection  that  the  acceptance  actually  took 
efore  the  drawer's  name  was  signed,  al- 
ike declaration  be  in  the  usual  form, 
t  the  bill  being  drawn,  the  defendant  af- 
Is  accepted,  and  that  the  transaction  was 
ng  to  the  custom  of  merchants;  and  it  is 
cessary  to  offer  any  evidence  to  show 
s  the  custom  of  merchants  so  to  transact 
s.  MoUoyv. Delves,  7  fiing.  428;  5  M.& 
4  C.  &  P.  492. 

iving  signed  his  name  to  a  blank  paper 
imped,  and  delivered  it  to  B.  for  the  pur- 
drawing  a  bill  in  such  a  manner  as  B. 
think  fit  B.  drew  a  bill  payable  to  a  fie- 
payce  or  order,  and  indorsed  it  over  for  a 
e  consideration  to  C,  who  was  ignorant 
ransaclion  between  A.  and  the  indorsor: — 
hat  C.  might  maintain  an  action  against 
ic  drawer  of  a  bill  payable  to  bearer,  on  a 
3  that  effect  Cdlis  v.  Emmett,  1 H.  Black. 

«i  a  count  stating  the  special  circurn- 
Id. 


(c)  Keeping  Bill. 

lose  cases  to  which  the  stat  1  &  2  Geo.  4, 
oes  not  apply,  the  drawees  keeping  a  bill 


which  ia  presented  to  him  for  acceptance  may 
amount  to  such.  Harvey  v%  Martin,  BayL  Bills, 
149;  1  Camp.  525,  n. 

Where  a  bill  is  sent  for  acceptance  to  the 
drawee,  and  he  retains  it  in  his  possession  con- 
trary to  the  usual  mode  of  dealing  between  him* 
self  and  the  drawee,  it  amounts  to  an  acceptance. 
Id. 

Quoare,  whether  in  any  case  the  mere  deten- 
tion of  a  bill  for  an  unreasonable  time,  by  the 
drawee,  with  whom  it  is  left  fbr  acceptance,  in 
point  of  law  amounts  to  an  acceptance.  Jfsasn 
v.(Bar/,gB.c£  A.  26. 

In  that  case,  the  vendor  of  goods  had  been  in 
the  habit  of  drawing  bills  in  payment  upon  the 
vendee,  and  discounting  the  same  with  bankers, 
by  whom  the  bills  were  transmitted  by  post  for 
acceptance ;  the  vendee  cautioned  the  bankers  to 
inquire,  when  they  discounted  any  such  bill*, 
whether  the  goods  for  which  such  bills  were  re- 
spectively drawn  had  been  delivered,  and  the 
carrier's  receipt  sent*  and  assured  them  that,  in 
that  case,  they  would  be  accepted;  the  bankers 
afterwards  discounted  a  bill,  and  transmitted  the 
same  for  acceptance  to  the  vendee,  who  detained 
it  in  his  possession  for  ten  days,  and  then  in- 
formed the  bankers  that  bo  could  not  accept 
the  bill,  as  the  invoice  of  the  goods  had  not  been 
delivered;  and  after  a  further  interval  of  sixteen 
days,  the  bankers  having  made  no  objection  to 
his  detaining  the  bill,  returned  the  same  ;  the 
vendor  having  then  stopped  payment,  without 
delivering  the  goods,  or  sending  the  carricr*s  re- 
ceipt : — Held,  that  the  drawee  of  the  bill  was  not 
liable  as  acceptor.     Id. 

Where  an  acceptance  of  a  bill  was  refused  by 
the  defendant,  but  it  remained  afterwards  for  a 
considerable  space  of  time  in  his  hands,  and  was 
ultimately  destroyed  by  him: — Held,  by  three 
justices,  diss.  Lord  Ellenborough,  C.  J.,  that  the 
defendant  was  not  thereby  liable  as  acceptor  of 
thebilL  Jeunev.  Ward,  IB.  &  A.  653;  2  Stark. 
326. 


(d)  By  Letter* 

A  letter,  undertaking  to  accept  bills,  was  held 
to  be  an  acceptance.  Ex  parte  Dyer,  6  Ves.  jun.  9. 

And  a  letter  from  the  drawees  of  a  bill  in  Eng- 
land, to  the  drawer  in  America,  stating  that 
u  their  prospect  of  security  being  so  much  im- 
proved, they  should  accept  or  certainly  pay  the 
bill/1  was  held  to  be  an  acceptance  in  law,  al- 
though the  drawees  had  before  refused  to  accept 
the  bill  when  presented  fbr  acceptance  by  the 
holder,  who  resided  in  England;  and  again  after 
the  writing  such  letter,  refused  payment  of  it 
when  presented  fbr  payment;  and  although  sack 
letter,  written  before,  was  not  received  by  the 
drawer  in  America  till  after  the  bill  became  doe. 
Wayne  v.  Raikes,  5  East,  514 ;  2  Smith,  9a 

But  where  the  drawer  of  a  bill  wrote  to  the 
drawee,  stating  that  he  had  valued  on  him  for  the 
amount,  and  added  u  which  please  to  honour,"  is 
which  the  drawee  answered,  u  the  bill  shall  haw 
attention  :" — Held,  that  these  words  were  aansr- 
goons,  and  did  not  amount  to  an  aooeptaaee  of 
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the  bin,  inasmuch  as  although  an  acceptance 
may  be  made  by  letter  to  a  drawer,  still  that  can 
only  be  so  where  the  terms  of  the  letter  do  not 
admit  of  doubL  Rees  v.  Warwick,  2  B.  &  A. 
113 ;  2  Stark.  411. 

A.,  in  consideration  of  having  commissioned 
B.  to  receive  certain  African  bills  payable  to  him, 
drew  a  bill  upon  B.  for  the  amount  payable  to  his 
own  order;  B.  acknowledged  by  letter  the  receipt 
of  the  list  of  the  African  bills*  and  assured  A.  that 
the  bill  would  meet  with  due  honour  from  him : 
—Held,  that  this  was  an'acceptance  by  B.  Clarke 
v.  Cock,  4  East,  57. 

(e)  Undertaking  to  accept. 

An  answer  received  at  the  boose  of  the  drawee, 
44  that  the  bill  would  be  taken  op  when  due," 
does  not  amount  to  an  acceptance,  unless  it  can 
be  shown  that  the  answer  was  given  by  the 
drawee  or  by  his  authority.  Sayer  y.  Kitchen,! 
Esp.  209 — Kenyon. 

A  mere  promise  by  a  debtor  to  his  creditor, 
that  if  be  would  draw  a  bill  upon  him  at  a  cer- 
tain date  for  the  amount  of  his  demand,  he  should 
then  have  the  money  and  would  pay  it,  does  not 
amount  to  aa  acceptance  <of  the  bill  when  drawn ; 
and  an  indorsee  for  a  valuable  consideration,  be- 
tween  whom  and  the  drawee  no  communication 
passed  at  the  time  of  bis  taking  the  bill,  can  nei- 
ther recover  upon  a  count  upon  the  bill  as  accept- 
ed, nor  on  the  general  counts  for  money  had  and 
received,  <kc    Johnson  v.  Collings,  1  East,  98. 

Where  the  holders  of  a  foreign  bill  presented 
it  to  the  drawees  for  acceptance,  which  being  re- 
fused, they  protested  it  for  non-acceptance,  and 
afterwards,  on  the  day  when  it  became  due,  pre- 
sented it  to  the  drawees  for  payment,  making-  a 
charge  for  the  expenses  for  protesting  it;  to  which 
the  drawees  said,  u  this  bill  will  be  paid,  but  we 
cannot  allow  you  for  a  duplicate  protest,"  when 
the  holders  refused  to  receive  payment  without 
the  charges: — Held,  that  the  drawees  might  re- 
voke their  offer  to  par,  for  it  did  not  amount  to 
an  acceptance  of  the  bill  by  them.  Anderson  v. 
Heath,  4  M.  A,  S.  303. 

A  promise  to  give  notice  to  a  party  when  he 
night  drew  a  bill,  amounts  to  an  undertaking  to 
accept  the  bill  when  drawn  in  pursuance  thereof. 
Smith  t.  Breton,  2  Marsh.  41 ;  6  Taunt  440. 

.Except  the  communication  is  to  another  than 
the  party  who  is  to  receive  the  bill,  and  who  is 
thereby  induced  to  take  it  Miin  v.  Prest,  Holt 
J  81 ;  4  Camp.  393— Gibbs. 

Bills  having  been  drawn  on  the  defendants  by 
their  agents,  and  with  their  authority,  in  respect 
of  a  mine  which  they  afterwards  transferred  to  A., 
they  requested  A.  to  place  funds  in  their  hands 
to  meet  the  bills  when  due,  saying,  w  it  would  be[ 
unpleasant  to  have  bills  drawn  on  them  paid  by 
smother  party/1  A.  placed  funds  accordingly; 
but  when  the  bills  were  left  with  defendants  for 
acceptance, 


ness,  you  should  see  my  partner :" — Held,  that 
all  this  amounted  to  a  patrol  acceptance  of  the 
bills,  on  which  the  defendants  Were  liable  to  an 
indorsee,  between  whom  and  A.  there  was  no 
privity ;  and  that. the  indorsee  was  not  precluded 
from  suing  by  having  made  a  protest  in  igno- 
rance of  this  acceptance.  Farlie  v.  Herring,  3 
Bing.  625;  11  Moore,  520. 

By  a  letter  of  credit,  merchants  in  London 
agreed  to  accept  at  ninety  days  sight  the  drafts 
o?  a  merchant  at  Demerara,  on  receiving  invoices, 
bills  of  lading,  &c.  of  certain  colonial  produce  to 
be  remitted ;  and  added,  that "  on  receiving  these 
documents,  and  no  irregularity  appearing,  they 
would  accept  his  drafts  at  the  usual  date,  to  the 
extent  of  30,0002."  In  pursuance  of  this  agree- 
ment, two  several  cargoes  were  remitted  in  differ- 
ent ships,  and  shortly  afterwards  the  consignor 
drew  a  bill  at  six  months  sight  upon  the  credit  of 
the  cargoes  remitted,  and  in  the  bill  directed  the 
same  "to  bo  charged  to  account  as  advised/9 
without  specifying  to  the  account  of  which  cargo 
it  was  to  be  placed,  and  the  consignees  refused  to 
accept : — Held,  that  they  were  liable  upon  their 
agreement  in  damages  for  not  accepting;.  Laing 
v.  Barclay,  2D.&.R.  530;  IB.  &  C.  398;  3 
Stark.  38. 

The  words,  "  There  is  your  hill,  it  is  all  right," 
are  no  acceptance.  Powell  v.  Jones,  1  Esp.  17 — 
Kenyon. 

A  mere  acceptance  without  delivery  to  the 
holder  is  not  sufficient  to  make  the  contract 
binding.  Cox  v.  Troy,  1  D.  &  R.  38;  5  B.  &  A. 
474. 

A  bill  being  presented  by  the  indorsee  to  the 
drawee  for  acceptance,  the  latter  en  accepting  it 
said,  that  he  expected  a  remittance  from  the 
drawer  in  a  few  days,  and  that  as  he  had  a  bill 
of  the  drawer  in  his  hands,  which  would  be  paid, 
he  would  take  all  risks : — Held,  that  this  conver- 
sation, together  with  the  bill  accepted  by  the 
drawee,  did  not  amount  to  sufficient  evidence  to 
entitle  the  indorsee  to  recover  against  the  drawee 
the  amount  of  the  bill  accepted,  on  a  count  for 
money  had  and  received.  Whitwelt  v.  Bennett, 
3  B.  &  P.  559.  And  see  Bishop  v.  Howe,  and 
Same  v.  Bailey,  3  M.  &  8. 363. 

But  a  direction  to  a  third  person  to  pay  a  bill, 
was  held  to  be  prima  facie  a  complete  accept- 
ance. Moor  y.  Whitby,  Bayl.  Bills,  142 ;  BuB. 
N.P.270. 

Upon  a  reauest  to  A.  to  accept  a  bill,  and  draw 
upon  B.  for  the  like  sum;  the  mere  act  of  draw* 
ing  upon  B.  does  not  amount  to  an  acceptance. 
Smith  y.  Attsen,  1 T.  R.  269. 


a'b.  agent  having  complained 
Jfendantson  the  subject,  he  said,  M  What !  not  ac- 
cepted f  we  have  had  the  money,  and  they  ought 
to  be  paid ;  but  I  do  not  interfere  in  this  busi- 
VOL.  I.  3  N 


8.  Conditional  or  qualified. 

A  conditional  acceptance  of  a  bill  is  good.    Ju~ 
'  i*  y.  Sholrooke,  2  Wills.  9. 

A  conditional  acceptance  is  as  effectual  as  an 


no  acceptance  was  written  on  them,  absolute  one,  if  the  condition  be  complied  with, 
having  complained  to  one  of  the  de-  ^in  y*  P^est,  Holt,  181 ;  4  Camp.  393— Gibbs. 


If  the  drawee  of  a  bill  drawn  on  account  of  a 
cargo  of  wheat  consigned  to  him,  says,  when  pre* 
seated,  "  it  will  not  be  accepted  until  the  ship 
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with  the  wheat  arrives ,"  on  the  arrival  of  the 
ship  with  the  wheat,  this  amounts  to  an  actual 
acceptance.    Id. 

So,  if  he  say  8  that  he  cannot  accept  till  stores 
are  paid  for,  it  is  an  Undertaking-  to  accept  when 
the  stores  are  paid  tor.  Pierson  v.  Dunlop,  £owp. 
571. 

Whether  a  conditional  or  an  absolute  accep- 
tance, is  a  question  of  law.  Sproat  v.  Matthews, 
1T.R.  182. 

Where  a  bill  was  drawn  upon  A.  residing  in 
London,  by  a  consignor  of  goods  living  abroad, 
and  on  its  being  presented  to  A-,  who  said  he 
could  hot  then  accept,  because  he  did  not  know 
whether  the  ship  would  arrive  at  London  or 
Bristol,  R,  the  holder  of  the  bill,  agreed  to  leave 
it  for  some  time,  reserving  the  liberty  of  protest- 
ing it  for  non-acceptance,  in  case  A.  did  not  ac- 
cept :  on  a  second  application  A.  said  the  bill 
would  be  paid  even  if  the  ship  were  lost : — Held, 
that  this  was  only  a  conditional  acceptance,  de- 
pending on  two  events,  the  ship's  arriving  in 
London,  or  being  lost :  and  that  R,  having  the 
liberty  of  refusal,  precluded  himself  from  reco- 
vering against  A-,  by  afterwards  noting  the  bill 
for  non-acceptance.    Id. 

If  A.  accept  a  bill  payable  on  condition  to  be 
performed  by  BM  the  performance  of  this  condi- 
tion by  C.  will  not  support  an  action  by  the 
holder  of  the  bill  against  A.  Swan  v.  Cox,  1 
Marsh.  176.  And  see  Harrison  v.  Hannel,  1 
Marsh,  349 ;  5  Taunt.  780. 

Where  the  drawee  of  a  bill,  who  had  once  re- 
-  fused  to  accept  it,  said  to  the  holder, u  if  you  will 
send  it  to  the  counting-bouse  again,  I  will  give 
directions  for  its  being  accepted,"  he  is  not  liable 
as  acceptor,  without  evidence  that  the  bill  was  so 
again  sent  back.  Anderson  v.  Hick,  3  Camp. 
1 79 — Ellenborough. 

An  agreement  to  accept  a  bill  on  certain  con- 
ditione,  is  discharged  if  the  conditions  are  not 
complied  with.    Mason  v.  Hunt,  1  Dougl.  297. 

If  the  payee  of  a  bill  annex  a  condition  to  his 
indorsement,  the  drawee,  who  afterwards  accepts 
it,  is  bound  by  that  condition;  and  if  it  is  not 
performed,  the  property  in  the  bill  reverts  to  the 
payee,  and  he  may  recover  the  contents  against 
the  acceptor.  Robertson  v.  Kensington,  4  Taunt 
'  30.    And  see  Prevtit  v.  Abbott,  5  Taunt  786. 

If  a  person  to  whom  a  bill  is  directed  general- 
ly, accept  it,  payable  at  a  particular  place,  the 
holder  need  not  receive  such  a  qualified  accept- 
ance, but  may  resort  to  the  drawer  as  for  non- 
acceptance.  Gammon  v.  Sckmoll,  5  Taunt  344 ; 
1  Marsh.  80. 

Because  it  amounts  to  a  contract  to  pay  at  that 
particular  place  and  no  where  else,  and  narrows 
the  general  liability  of  the  acceptor.    Id. 

The  holder  of  a  bill  may  insist  upon  the  drawee 
accepting  it  generally  in  the  very  words  in  which 
his  drawn,  or  may  protest  it  for  non-acceptance. 
Boekm  v.  Garcias,  1  Camp.  425,  n. — Ellenbo- 
rough.   And  see  7  East,  387. 

And  without  considering  whether  a  payment 
in  the  terms  of  the  acceptance  might  not  have 


satisfied  the  terms  of  the  bill,  the  acceptance 
otherwise  is  not  sufficient    Id. 

Before  the  statute,  a  part  acceptance  was  con- 
sidered good.    Julian  v.  Sholroote,  2  Wills.  9. 

9.  Proof  of. 

The  date  of  the  acceptance  of  a  bill  payable 
after  sight,  over  the  defendant's  acceptance,  al- 
though in  a  different  handwriting,  will  be  pre- 
sumed to  have  been  written  by  his  authority. 
Gloosop  ▼.  Jacob,  4  Camp.  227;  1  Stark.  80— 
Ellenborough. 

Although  an  acceptance  is  prima  facie  an  ad- 
mission of  the  handwriting  of  the  drawer,  in  an 
action  against  the  acceptor,  it  is  not  conclusive 
so  as  to  prevent  him  from  proving  the  contrary. 
Smith  v.  Star,  Bull.  N.  P.  270. 

The  acceptance  of  the  drawee  is  prima  1 
evidence  of  his  having  effects  of  the  drawer  in 
hands.     Vers  v.  Lewis,  3  T.  R.  182. 

For  every  bill  of  exchange  implies  a  command 
to  the  drawee  to  pay,  and  his  acceptance  b  not 
only  an  admission  of  money  er  effects  in  bis 
hands  sufficient  to  pay,  bet  is  an  undertaking  by 
the  acceptor,  as  well  with  respect  to  the  drawer 
as  the  payee,  to  pay  the  bill.  Parminter  v.  Si- 
mons (in  error),  2  Bro.  P.  C  49. 

Where  the  acceptors  of  a  bill  are  partners,  and 
one  partner  accepts  for  the  firm,  his  admission  of 
his  acceptance,  although  not  evidence  of  the  part- 
nership against  the  others  who  appear  and  de- 
fend, will  be  good  evidence  of  his  acceptance  ae 
against  the  whole  aggregate  body.  Hodcimd  ▼. 
WngerhoeA*  2  PhiL  Evid.  26. 

In  an  action  against  the  drawers  of  a  bill 
drawn  by  a  firm  upon  one  partner,  if  it  is  proved 
that  the  bill  was  accepted  by  the  drawee,  this  is 
evidence  of  its  having  been  regularly  drawn. 
Porthouse  v.  Patker,  1  Camp.  82-— Ellenborough. 

In  an  action  by  a  second  indorsee  against  the 
drawer  of  a  bill  payable  to  his  own  order,  proof 
that  the  bill  purported  to  have  been  accepted 
when  it  was  indorsed  to  the  plaintiff;  dees  not 
render  it  unnecessary  to  prove  an  actual  accept- 
ance.   Smith  v.  Bellamy,  2  Stark.  223— EUenb. 

,  In  an  action  against  the  acceptor  of  a  bill, 
where  defendant's  attorney  had  given  notice  la- 
the plaintiff  to  produce  all  papers  relating  to  a 
bill  described  as  the  bill  in  question,  and  said  to 
be  "accepted  by  the  said  defendant:" — Held* 
that  such  notice  was  prima  facie  evidence  of  the 
defendant's  acceptance.  Hott  v.  Squire,  R.  Ac,  M. 
282— Abbott 

Where  a  bill  is  by  the  acceptor  made  payable 
at  a  particular  place,  which  is  not  his  residence, 
proof  of  presentment  at  that  place  is  not  suffi- 
cient evidence  of  dishonour,  in  an  action  against 
the  drawer,  without  proof  of  the  acceptor's  hand- 
writing. Sedgtrieh  v.  Jager,  5C.iP.  199 — 
Parke. 

The  drawee  (who  was  also  payee)  of  a  foreign 
bill  drawn  in  three  parts,  accepted,  and  ~ 
one  part  to  a  creditor,  to  remain  in  his  bands 
till  some  other  security  was  given  for  it; 
afterwards  accepted  and  indorsed  another  part  for 


Prumtment       [AND  PROMISSORY  NOTES]      for  Payment.    491 


value  to  a  third  perron.  The  acceptor  substi- 
tuted  toother  security  for  the  part  first  accepted, 
whereupon  it  was  given  up  to  him : — Held,  that, 
under  these  circumstances,  the  holder  of  the 
port  secondly  accepted  was  entitled  to  recover  on 
the  bill  against  the  acceptor,  and  that  the  bill 
being  foreign  did  not  require  a  stamp; — Held, 
also,  by  Lord  Tenterden,  C  J.,  and  Parke,  JM 
that  the  acceptor  would  have  been  liable  on 
the  part  secondly  accepted,  even  if  the  first  part 
had  been  indorsed  and  circulated  unconditionally. 
Holdsworth  v.  Hunter,  10  B.  Ax  C.  449. 

10.  Revocation  and  Cancelling 

If  the  drawee  of  a  bill  has  put  his  name  on  it 
as  acceptor,  he  cannot  afterwards,  by  erasing  his 
Banned  discharge  his  acceptance.  Thornton  v. 
Dick\  4  Eap.  270— Ellenborough. 

So,  where  a  bill  was  left  for  acceptance,  and 
accepted,  but  the  acceptance  was  afterwards  cut 
oft;  and  the  bill  returned  in  that  mutilated  state  ; 
Held,  that  the  acceptance  being  once  made,  it 
eould  not  be  revoked,  and  that  the  acceptor  was 
•till  bound.  Trimmer  v.  Oddie,  Bayl.  Bills.  161. 
Kenyan. 

Qussre,  whether  an  acceptance  of  a  bill  once 
made  by  the  drawee  may  be  cancelled  or  recalled 
by  him  before  the  bill  be  delivered  back  to  the 
holder ;  yet,  if  the  acceptance  be  so  cancelled, 
and  the  bill  noted  for  non-acceptance,  the  holder 
cannot  afterwards  sue  upon  it  as  an  acceptance. 
Bentinek  v.  Dorrien,  6  East,  199 ;  2  Smith,  337. 

A  bill  of  exchange  having  been  accepted,  pay- 
able at  Lad  brake's,  with  a  direction  in  writing 
on  it,  "  in  case  of  need  to  apply  at  Boldero's," 
and  having  been  dishonoured  when  due  at  Lad. 
brake's,  and  therefore  brought  to  Boldero,  who, 
thinking  that  it  had  been  made  payable  at  his 
house,  under  that  mistake  cancelled  the  accept- 
ance ;  but  presently,  observing  the  mistake,  wrote 
under  it,  •*  cancelled  by  mistake,'*  and  signed  his 
initials  to  it,  yet  nevertheless  paid  the  bill  for  the 
honour  of  the  plaintiffs,  whose  indorsement  was 
on  it: — Held,  that  the  plaintiffs,  on  proof  of  such 
cancellation  by  mistake,  might  recover  upon  the 
bill  against  prior  indorsors.  Raper  v.  Rirkbeck, 
lb  East,  17. 

Where  a  bill  was  left  for  acceptance  at  the 
house  of  a  banker,  and  was  in  fact,  accepted ; 
but,  before  delivery  to  the  holder,  the  acceptance 
was  cancelled : — Held,  that  the  banker  might  so 
cancel  his  acceptance ;  and  that,  before  delivery 
to  the  holder,  the  contract  was  not  complete. 
Cox  v.  Troy,  1  D.  &  R.38;  5  B.  &  A.  474.  And 
tee  Paton  v.  Winter,  1  Taunt.  420. 

By  the  usage  of  trade,  a  check  may  be  return- 
ed by  the  banker  on  whom  it  is  drawn  till  five  in 
the  afternoon  of  the  day  on  which  it  is  presented 
for  payment;  even  although  it  has  previously 
been  cancelled  by  mistake.  Femandey  v  Glynn, 
1  Camp.  426,  n. — Ellenborough. 

The  obligation  of  a  complete  acceptance  may 
be  waived.  Whatley  v.  Tricker,  1  Camp.  35— 
Ellenborough. 

Defendant,  in  discharge  of  a  debt  to  plaintiff, 
indorsed  hills  to  him,  which  had  been  drawn  and 


indorsed  to  the  defendant  by  parties  in  France, 
but  were  accepted  by  a  person  in  this  country, 
and  payable  at  a  banker'*  here;  plaintiff  indorsed 
them  over.  On  their  being  presented  for  pay- 
ment, the  banker's  clerk  inadvertently  cancelled 
the  acceptances,  but  immediately  wrote  opposite 
to  them  u  cancelled  by  mistake ;"  and  the  bills 
were  not,  however,  paid,  there  being  no  effects. 
The  holders  then  presented  them  at  a  house  to 
which  they  were  addressed  in  case  of  need,  hut 
that  house  refused  payment  in  consequence  of 
the  cancelling;  they  would  otherwise  have 
honoured  them.  A  reacceptance  was  obtained 
from  the  acceptor,  but  he  did  not  pay  the  bills. 
The  plaintiff  then  took  them  up  and  returned 
tbera,  regularly  protested,  to  the  defendant,  who 
applied  to  the  prior  indorsors  for  payment,  but 
they  refused.  The  defendant,  who  resided 
abroad,  cited  the  drawers,  the  intermediate  in- 
dorsors, and  the  plaintiff,  before  the  Tribunal  of 
Commerce  at  Lyons,  for  the  purpose  of  obtain- 
ing a  guarantee  for  himself  against  liability  on 
the  bills.  That  court  adjudged  him  and*  the 
other  parties,  except  the  plaintiff,  discharged 
from  liability,  and  decreed  that  the  bills  should 
remain  to  the  plaintiff's  debit  The  plaintiff 
then  carried  the  cause  to  a  court  of  appeal  in 
France,  which  confirmed  this  decree,  assigning 
as  a  reason  that  the  cancelling  of  the  acceptances 
operated  as  a  suspension  of  legal  remedies 
against  the  acceptor,  and  was  equivalent  to  a  de- 
lay granted  him  by  the  holders,  with  whom  the 
plaintiff  was  identified,  and,  consequently,  that 
the  other  parties  to  the  bills  were  discharged; 
Held,  that  the  French  courts  had  mistaken  the 
law  of  England  as  to  the  effect  of  the  cancella- 
tion; and,  therefore,  that  the  defendant  was  still 
liable  at  the  plaintiff's  suit  for  the  debt  in  re- 
spect of  which  the  bills  were  given,  notwith- 
standing the  decree.  NoveUi  v.  Rossi,  2  B.  dfc 
Adol.757. 


IX.  PUSBNTMENT  »Oft  PaYMZNT. 


1.  Necessity. 

Although,  on  the  day  before  a  bill  becomes 
due,  the  holder  applies  to  the  drawee,  who  in- 
forms him  that  he  has  no  effects  of  the  drawer's 
in  his  hands,  but  that  they  will  probably  be  sup- 
plied before  the  next  day,  and  on  that  day  the 
drawer  informs  him  that  he  will  endeavour  to 
provide  effects,  and  will  call  upon  him  again,  H 
does  not  supersede  the  necessity  of  a  presentment 
on  that  day.  Prideaux  v.  Collier,  2  Stark.  57— 
Ellenborough. 

If  the  drawee  goes  abroad,  leaving  an  agent  in 
England,  with  power  to  accept  bills,  a  bill  so  ac- 
cepted must,  when  due,  be  presented  to  the  agent 
for  payment,  if  the  drawee  continue  absent  Phi- 
lips v.  Astling,  2  Taunt  206. 

An  acceptance  for  honour  is  conditional  only, 
and  therefore  presentment  for  payment  must  be 
made  to  the  drawee  at  maturity;  even  in  the 
case  of  a  bill  payable  after  sight  Williams  v, 
Germain*,  7  B.  &  C.  468;  1  M.  &  R.  394. 

An  acceptor  for  the  honour  of  the  drawer  of  a 
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bill  originally  accepted  by  the  bankrupts  having 
taken  up  the  bill,  ought,  if  the  bankrupts  bad  no 
effects  in  their  hands,  to  resort  first  to  the  draw- 
er*   Ex  parte  Wackerbath,  5  Ves.  jun.  574. 

The  acceptors  of  a  foreign  bill,  who,  after  pre- 
sentment to  the  drawees  for  acceptance,  and  re- 
fusal by  them  to  accept,  and  protest  for  non-ac- 
ceptance, accept  the  same  for  the  honour  of  the 
first  indorsors,  are  not  liable  on  such  acceptance, 
unless  there  has  been  a  presentment  of  the  bill 
to  the  drawees  for  payment,  and  a  protest  for 
non-payment    Hoart  v.  Catenate)  16  East,  391. 

An  allegation  in  a  declaration  that  a  bill  was 
presented  for  payment  by  I.  S.  does  not  render 
it  incumbent  on  the  plaintiff  to  show  that  a  pre- 
sentment by  I.  S.  was  made.  The  material  alle- 
gation is  the  presentment,  and  by  whom  it  was 
made  is  immaterial.  Boehm  v.  Campbell,  Gow, 
55— Dallas. 

3,  At  what  Time. 

By  39  &  40  Geo.  3,  e.  42,  bills  and  notes  be. 
coming  due  on  Good  Friday  are  to  be  payable, 
and  may  be  noted  and  protested  on  the  day  pre- 
ceding, in  the  same  manner  as  bills  and  notes 
becoming  due  on  Sunday  or  Christmas-day. 

By  7  &  8  Geo,  4,  c.  15, ».  2,  the  same  regula- 
tion is  made  as  regards  proclamation  days  of  hist 
and  thanksgiving. 

By  s. 3,  Good  Friday,  Christmas-day,  and  pro- 
clamation days  of  fast  and  thanksgiving,  are  to 
be  considered,  as  to  bills  and  notes,  as  in  all  re- 
spects as  Sunday. 

Three  days'  grace  are  allowed  on  promissory 
notes,  as  well  as  on  bills  of  exchange ;  for  3  &  4 
Ann.  c  9,  puts  them  both  on  the  same  footing,  in 
all  respects.  Brown  v.  Harraden,  4  T.  R.  148. 
And  see  Ward  v.  Honeywood,  1  Dougl.  61. 

Three  days'  grace  are  allowed  on  a  promisso- 
ry note  payable  to  AM  without  adding,  w  or  to  his 
order,"  Mor  to  bearer."  Smith  v.  Kendall,  6  T. 
R.  123 ;  1  Esp.  231. 

A  presentment  for  payment  on  the  day  before 
the  bill  became  due,  allowing  days  of  grace,  is 
premature.  Wiffen  v.  Roberts,  1  Esp.  261 — 
Kenyan. 

The  three  days'  grace  allowed  by  the  custom 
of  merchants  are  allowable  on  bills  drawn 
and  payable  in  Scotland,  the  limitation  of  an  ac- 
tion on  such  a  bill  therefore  only  begins  to  run 
from  the  third  or  last  day  of  grace.  Ferguson  v. 
Douglas,  6  Bra  P.  C.  276. 

At  Hamburgh,  the  holder  of  a  bill  is  not  bound 
to  present  it  until  the  eleventh  day  after  tbe  time 
limited  for  its  payment,  where  the  eleventh  day 
is  a  post  day :  if  it  is  not,  he  must  present  it  on 
the  next  preceding  post  day,  unless  the  drawee 
reside  at  Lubec,  or  Bremen,  or  other  places  near 
Hamburgh,  which  are  in  daily  intercourse  with 
it,  in  which  case  the  holder  need  not  present  it 
until  the  eleventh  day,  although  that  day  be  not 
a  post  day.  Goldsmith  v.  Shee,  and  Same  v.  Bland, 
BayL  Bills,  199. 

Qusre,  whether  days  ofgraoe  are  allowed  on 
bills  payable  at  sight?  Sanson  v.  Thomas,  3 


Dougl  421 ;  &  C.  nom.  Anson  v.  Thomas,  BayL 

Bills,  79. 

A  bill  payable  after  sight  having  been  refuged 
acceptance  and  protested,  was  accepted  eight 
days  after  by  a  person  for  the  honour  of  the 
drawer ;  when  at  maturity,  according  to  that  ac- 
ceptance, it  was  presented  for  payment  to  the 
drawee  and  the  acceptor  for  honour  :  in  actions) 
against  the  latter  and  the  drawer,  held,  these  pre- 
sentments for  payment  were  made  at  a  proper 
time.  Williams  v.  Germaine,  7B.&C.  468;  1 
M.&R.394. 

A  bill,  payable  sixty  days  after  sight,  becomes 
due  sixty  days  after  acceptance,  or  after  pretest 
for  non-acceptance.  Campbell  v.  French  {in  error,) 
6  T.  R.  200 ;  2  H.  Black.  163. 


The  holder  of  a  bill  or  note  is  entitled  to 
on  the  very  day  the  bill  becomes  due  whether  it 
is  to  be  paid  or  dishonoured.  Cocks  v.  Master' 
man,  4M.  &  R.  676;  9B.  &  C.  902. 

Therefore,  where  tbe  bankers  of  the  drawee 
pay  the  amount  to  the  holder  on  the  day  tbe  bill 
becomes  due,  and  on  the  following  day  discover 
the  acceptance  to  be  a  forgery,  and  give  tbe  bold. 
er  notice  of  the  fact,  they  cannot  recover  back 
the  amount  from  the  holder.    Id. 

In  the  time  for  tbe  presentment  of  a  bill,  Use 
day  of  presentment  is  exclusive.  Lester  v.  Getr- 
W,15Ve*.jun.254 


&  What  are  Laches. 

If  a  man  accept  a  note  or  draft  of  his  debtor 
upon  a  third  person,  and  hold  it  an  unreasonable 
time  before  he  demands  the  money,  and  the  per- 
son upon  whom  it  is  drawn  becomes  insolvent,  H 
is  the  creditor's  own  loss,  although  the  note  or 
draft  be  not  a  bill  of  exchange  or  negotiable. 
Chamberlyn  v.  Delarvu,  2  Wils.  353. 

Where  the  plaintiff,  in  Yorkshire,  on  tbe  26th 
of  December,  received  a  bill  payable  in  London, 
which  became  due  on  the  28th,  and  kept  it  in  his 
own  bands  until  the  29th,  when  he  sent  it  by  post 
to  his  bankers  at  Lincoln,  who  duly  forwarded  it 
to  London  for  presentment,  and  the  bill  was  dis- 
honoured : — Held,  that  the  plaintiff,  by  keeping 
it  in  his  hands  until  the  29th,  was  guilty  of 
laches.    Anderton  v.  Beck,  16  East,  248. 

A  bill  drawn  on  Leghorn  was  not  presented  in 
due  time,  owing  to  tbe  political  state  of  the  coun- 
try at  that  time,  which  rendered  it  impossible  to 
present  it : — Held,  that  it  being  afterwards  pre- 
sented for  payment  with  due  diligence,  and  re- 
fused for  want  of  presentation  at  tbe  time  when 
it  was  due,  the  holder  might  recover  against  the 
antecedent  parties ;  and  evidence  of  this  impossi- 
bility of  presenting  at  the  time  of  the  maturity  of 
the  bill  might  be  given  on  the  ordinary  averment 
that  it  was  duly  presented.  Patience  v.  Towntey, 
2  Smith,  223. 

Where  a  bill,  payable  on  demand,  is  taken  in 
payment  for  goods,  it  is  not  necessary  to  present 
it  tbe  same  day  on  which  it  is  received.  Apple- 
ton  v.  Sweetaptple,  3  Dougl.  137;  BayL  Bine,  192. 

Semble,  that  reasonable  time  is  a  question  of 
law.    Id. 
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A  cheek  should  be  presented  with  doe  dili- 
gence to  the  bankers  on  whom  drawn,  but  a 
hanker  in  London  who  receives  a  check  by  the 
genera]  post,  b  not  bound  to  present  it  lor  pay- 
ment until  the  following  day.  Kickfordv.  Ridge, 
2  Camp.  537— Ellenborougb. 

By  the  practice  of  the  London  bankers,  if  one 
banker,  who  holds  a  check  drawn  on  another 
banker,  present  it  after  four  o'clock,  if  it  is  not 
then  paid,  bat  a  mark  is  pat  on  it,  to  show  that 
the  drawee  has  assets,  and  that  it  will  be  paid ; 
checks  so  marked  have  a  priority,  and  are  ex- 
changed or  paid  next  day  at  noon,  at  the  clearing 
boose :— Held,  that  a  check  presented  after  four, 
and  so  marked,  and  carried  to  the  clearing  house 
next  day,  but  not  paid,  no  clerk  from  the  drawee's 
house  attending,  need  not  be  presented  for  pay- 
ment at  the  banking  house  of  the  drawee.  Bob- 
«*n  ▼.  Bennett,  2  Taunt  388. 

Such  a  marking  under  this  practice  amounts 
to  an  acceptance,  payable  next  day  at  the  clear- 
ing  bouse.    Id. 

Neither  is  it  necessary  to  present  for  payment 
a  check  payable  on  demand,  till  the  day  follow- 
ing the  day  on  which  it  is  given.    Id. 

A  person  receiving  a  check  on  a  banker  is 
equally  justified  in  lodging  it  with  his  own  bank- 
er to  obtain  payment,  as  he  would  be  in  paying 
it  away  in  the  course  of  trade.    Id. 

The  holder  of  a  check  is  bound  to  present  it 
for  payment  on  the  day  following  that  on  which 
be  receives  it;  but  if  he  pay  it  to  his  bankers  be- 
fore the  time  at  which  the  bankers,  by  presenting 
it  at  the  clearing  house,  might  obtain  payment  of 
the  same,  the  drawer  is  not  discharged  by  their 
omitting  so  to  present  it,  although,  according  to 
the  custom  of  London,  it  may  be  imperative  upon 
the  bankers,  as  between  them  and  their  cus- 
tomers, so  to  present  it  Boddingionv.  Schlencker, 
1  Nev.  &  M.  541. 

The  holder  of  a  banker's  note,  payable  at  two 
places,  has  a  right  to  present  it  at  either,  and  if 
payment  be  refused  at  one,  there  are  no  laches  if 
it  be  proved,  that,  if  payment  had  been  demanded 
at  the  other,  which  was  more  convenient,  the 
note  would  have  been  paid.  Beeching  v.  Gower, 
Holt,  313— Gibbs. 

The  not  presenting  a  draft  upon  the  same  day 
on  which  it  is  received  is  not  laches,  Medcal/v. 
Hall,  3  Dougl.  113. 

Where  a  note  was  given  in  London  at  one 
•'dock,  and  not  presented  till  next  morning,  the 
jury  held  it  unreasonable,  against  the  opinion  of 
the  court  Appieton  v.  Sweetapple,  Bayl.  Bills, 
193;  3  Dougl.  137:  S.  P.  contra,  Williams  v. 
Smith,  2  B.  &  A.  496. 

Where  a  servant  received  on  behalf  of  his 
toaster,  in  payment  of  goods  sold,  country  bank 
notes,  at  one  o'clock  on  Friday  afternoon,  and 
paid  them  to  his  master  after  banking-hours  on 
Saturday  evening,  and  between  three  and  four  in 
the  afternoon  of  Saturday  the  bank  stopped  pay. 
ment :— Held,  that  there  was  no  laches  in  not 
presenting  the  notes  before  the  bank  stopped  on 
the  Saturday.  Jama  v.  Holditch,  8  D.  &  R.  40. 


4  Within  tphat  Hour*. 

The  bolder  of  a  bill  accepted,  payable  at  a 
banker's,  impliedly  agrees  to  present  it  for  pay- 
ment within  the  usual  banking  hours.  Parker  v. 
Gordon,  7  East,  385;  3  Smith,  358;  6  Eep.  41 : 
S.  P.  Jameson  v.  Swinton,  2  Taunt  224;  2 
Camp.  373. 

Overruling  a  former  ease,  in  which  it  was  held, 
that  the  court  would  not  take  notice  of  banking 
boars.    Leftley  v.  Mills,  4  T. R.  170. 

But  the  presentment  of  a  bill  after  the  usual 
hours,  is  sufficient,  provided  there  be  somebody 
at  the  place,  who  sees  the  bill,  or  gives  an  an- 
swer ;  otherwise  it  would  not  be  sufficient  Hen- 
ry v.  Lee,  2  Chit.  124.  See  alt*  Bynner  v.  Rum- 
*eU,  7  Moore,  267 ;  1  Bing.  23 ;  Hill  v.  Heap,  D. 
&R.N.P.C.57. 

So,  a  presentment  at  the  banking-house  where 
payable,  after  banking  hours,  is  sufficient,  if  a 
person  be  stationed  at  the  banking  house,  and 
return  for  answer,  no  orders.  Garnett  v.  Wood- 
cock, 6  M.  &  S.  44 ;  1  Stark.  475. 

It  would  have  been  otherwise  if  the  bank  had 
been  shut  Id. 

And  a  presentment  at  a  banking  bouse  after 
banking  hours,  when  the  house  is  shut,  is  not 
sufficient  to  charge  the  drawer ;  and  no  inference 
is  to  be  drawn  from  the  circumstance  of  the  bill 
being  presented  by  a  notary,  that  it  had  been  be- 
fore presented  within  banking  hours.  Elford  v. 
Teed,  1M.&S.28. 

Where  a  bill  was  drawn  and  accepted  for  the 
accommodation  of  the  indorse*,  which  was  not 
duly  presented  for  payment  when  due,  by  reason 
that  the  bUl  having  been  accepted,  payable  at  a 
banking  house,  was  not  presented  till  after  bank- 
ing hours,  when  the  answer  given  to  the  holder 
was  M  no  effects ;"  and  the  mdorsor  applied  to 
the  indorsee,  after  declaration  filed,  for  further 
time  to  make  payment  of  the  bill ;  which  decla- 
ration alleged  the  fact,  that  the  bill  was  duly 
presented  for  payment : — Held,  that  it  was  evi- 
dence of  a  waiver  of  the  objection,  with  notice  of 
the  fact,  of  which  he  had  the  means  of  informing 
himself.  Hopley  v.  Dufreone,  15  East,  275. 

A  presentment  of  a  bill  at  a  counting  house 
(where  it  is  made  payable)  between  six  and  seven 
o'clock  in  the  evening,  is  sufficient  Morgan  v. 
Davison,  1  Stark.  114—Ellenborough. 

Or  eight  in  the  evening  at  the  house  of  a  mer- 
chant in  London.  Barclay  v.  Bailey,  2  Camp. 
527— Ellenborough. 

Or  the  same  hour  at  the  office  of  an  attorney, 
and  that  in  the  month  of  February.  Triggs  v. 
Newham,  10  Moore,  249  ;1C.&  P.  631. 

Presentment  at  tbe  house  of  a  trader  or  mer- 
chant, between  eight  and  nine  in  the  evening- 
Held,  sufficient    Id. 

A  presentment  of  a  bill  for  payment  at  a  house 
in  London,  where  it  is  made  payable,  at  eight 
o'clock  in  the  evening  of  the  day  when  it  becomes 
due,  is  sufficient  to  charge  the  drawer,  although 
at  that  time  the  house  be  shut  up,  and  no  person 
there  to  pay  the  bill  Wilkins  v.  Jadis,  2  B.  & 
Adoll88;  lM.ARob.41. 
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5.  7b  whom  and  where. 
SHU  since  statute  1  &  2  Geo.  4]— The  statute 

1  &  2  Geo.  4,  e.  78,  embraces  all  bills  payable 
at  a  particular  place,  whether  made  so  payable 
by  the  drawer  or  by  the  acceptor. 

An  acceptance  of  a  bill  drawn  payable  to 
plaintiff's  order  in  London,  is  a  general  accept- 
ance within  the  statute;  and  a  special  present- 
ment need  not  be  alleged  or  proved.  Fayle  v. 
JKrd,6B.&C.  531;  9D.&R.639;  2G.&P. 
303. 

Nor  need  proof  of  presentment  for  payment  in 
London,  or  of  excuse  for  non-presentment  in 
London,  be  given.  Selby  v.  Eden,  3  Bing.  611 ; 
11  Moore,  511. 

AVhere  a  bill,  drawn  with  the  words  M  pay  to 
my  order  in  London,1*  in  the  body  of  the  bill,  and 
directed  to  the  drawees  payable  in  London,  was 
accepted  at  Messrs.  J.  L.  &  Co.  bankers  in  Lon- 
don : — Held,  that  a  presentment  at  J*  L.  &  Co.'s, 
was  necessary  to  charge  the  drawer,  although 
by  the  statute  such  an  acceptance  is  general ; 
and  that  the  circumstance  of  the  drawer  having 
negotiated  it  after  such  acceptance  made  no  dif- 
ference. Gibbs  v.  Mather  {in  error,)  2  C.  &  J.  254; 

2  Tyr.  189;  8  Bing.  214;  1  M.  A,  Scott,  387. 

A  holder  of  a  bill  carried  it,  when  due,  to  the 
residence  of  the  acceptor  stated  in  the  bill,  found 
the  house  closed,  and  inquired  for  the  acceptor  in 
the  neighbourhood,  but  could  not  hear  of  him : 
Held,  that  the  bill  was  dishonoured.  Hint  v. 
AUely,  1  Nev.  &  M.  433. 

In  a  declaration  on  a  bill  made  payable  by  the 
acceptor  at  the  house  of  S.  P.  &  S.,  an  averment 
of  presentment  at  the  bouse  of  S.  P.  &  S.  is  suffi- 
cient, without  averring  a  presentment  to  the 
acceptor,  or  to  S.  P.  &  S.  Hawkey  v.  Borwick,  4 
Bing.  135;  &  C.  not  &  P.  I  Y.  &  J.  376;  12 
Moore,  478. 

A  bill  accepted  for  honour  must  be  presented 
to  the  drawee  at  maturity  before  the  drawer  can 
be  charged,  and  a  presentment  to  the  acceptor 
for  honour  only  is  not  sufficient.  Williams  v. 
Germahe,  7  B.  &,  C.  468;  1  M.&  R.  394. 

Presentment  ef  a  bill  payable  at  Messrs.  A. 
B.  &  Co.'s,  who  are  bankers  in  London,  to  their 
clerks  at  the  clearing  house,  is  sufficient  Rey- 
nolds v.  C kettle,  2  Camp.  596 — Ellenborough.  & 
P.  Robson  v.  Bennett,  2  Tauhi.  388. 


Before  the  statute.) — Before  the  statute  1  &  2 
Geo.  4,  c.  78,  if  a  bill  was  accepted,  payable  at  a 
banker's,  it  must  have  been  presented  there  for 
payment,  and  the  peglect  so  to  present  it  was 
equally  a  discharge  to  the  acceptor  as  to  the 
drawer.  Callaghan  v.  Aylett,  3  Taunt.  397;  2 
Camp.  549  :  &  P.  Gammon  v.  SchmoU,  1  Marsh. 
80;  5  Taunt.  344.  And  see  Fenton  v.  Goundry, 
13  East,  459;  2  Camp.  656;  and  Sebag  v.  Ab\U 
bol,  4  M.  &  S.  462 ;  1  Stork.  79. 

Where  a  bill  was  drawn  payable  in  London, 
and  accepted  payable  at  a  London  banker's,  a 
presentment  for  payment  there  must  have  been 
proved  against  the  acceptor.  Hodge  v.  FiUis,  3 
Camp.  463 — Ellenborough. 

If  a  bill  was  "accepted,  payable  at  the  house 


of  P  &  Co."  it  was  a  qualified  acceptance,  re- 
stricting the  place  of  payment,  and  the  hoJder 
was  bound  to  present  the  bill  at  that  hone  for 
payment,  in  order  to  charge  the  acceptor  of  the 
bill;  and  as  against  the  acceptor,  he  mast  have 
averred,  and  proved  that  he  made  such  present* 
ment  Rows  v. .  Young  {in  error,)  2  Btigh,  391 ; 
2B.  &B.165. 

In  assumpsit  by  indorsor  against  the  indonw 
of  a  bill,  plaintiff  declared  that  A.  R  accepted, 
and  by  that  acceptance  appointed  the  money  in 
the  bill  specified  to  be  paid  at  the  house  of  G.  & 
Co.,  and  averred  that  the  bill  was  in  doe  manner 
presented  to  6.  and  Co.  and  to  A.  B.  for  payment, 
and  that  6.  and  Co.  and  A.  B.  were  then  too 
there  required  to  pay  the  same  to  plaintiff  •coord* 
ing  to  the  tenor  and  effect  of  the  bill,  and  the 
acceptance  and  indorsement  Upon  special  de- 
murrer, for  that  it  did  not  appear  that  the  bill  wu 
presented  at  the  house:— Held,  that  the  averment 
was  sufficient   Bush  v.  Kinnear,  6  M.  &.  S.  21(1 

Where  persons  have  received  money  for  the 
express  purpose  of  taking  up  a  bill,  two  dayi  aftei 
it  became  due;  and,  upon  tendering  it  to  the 
holders,  and  demanding  the  bill,  find  that  they 
have  sent  it  back  protested  for  non-acceptance  to 
the  persons  who  indorsed  it  to  them:— Held, 
that  such  persons,  having  received  fresh  orden 
not  to  pay  the  bill,  were  not  liable  in  an  action 
by  the  holders  for  money  had  and  receiTed, 
when,  upon  the  bill  being  reprocured  and  ten- 
dered to  them,  they  refused  to  pay  the  money. 
Stewart  v.  Fry,  1  Moore,  74;  7  Taunt  339. 

In  an  action  for  money  had  and  received  by 
the  holder  of  a  bill,  against  a  person  who  baf  re- 
ceived a  sum  of  money  from  the  acceptor  to 
satisfy  it,  any  defence  may  be  set  up  wbjdj 
would  have  been  available,  if  the  action  b^* 
brought  against  the  acceptor  himself.  KetfJ*** 
y.  Jackson,  1  Camp.  372— Ellenborough. 


Promissory  JVotea.]— A  memorandum  at  fc 
foot  of  a  promissory  note  indicating  a  P"1^? 
place  of  payment,  forms  no  part  of  the  ^f™ 
though  shown  to  be  contemporaneous  wltJj 
note  itself.  WiUiams  v.  Waring,  5  M.  &  &•  »• 
10  B.  &  C.  2. 

Where,  by  such  a  memorandum,  it  was  a** 
payable  at  a  particular  place : — Held,  that  ta 
did  not  constitute  a  part  of  the  contract,  bo  ai» 
make  it  necessary  for  a  party  suing  on  the  no* 
to  aver  and  prove  a  presentment  Jhere.    *■ 

Where  the  indorsee  declared  against  the  mtta 
of  a  note,  that  he  made  the  same  payable  at  tat 
house  of  Messrs.  B.  &  Co.,  London,  *Dda5 
production  of  the  note  at  the  trial,  it  tPPf*"* 
that  the  address  at  the  house  of  Messrs.  B»*  ** 
was  not  a  part  of  the  note,  but  only  a  A*™!0** 
dum  at  the  foot  of  the  note  .-—Held,  that  th»«» 
a  variance.    Exon  v.  Russell,  4M.&S.  50*  ^ 

Payment  of  a  note,  made  payable  at  a  certo* 
place  named  in  it,  must  be  demanded  tBef*T 
fore  the  makers  can  be  sued  on  it  But  upon  *** 
demand  proved  in  an  action  by  the  holder  agaiasi 
the  maker,  it  is  no  objection  to  the  P**"*^ 
recovery,  that  one  of  the  makers,  whoss  nan 
name  was  John  Key,  (who  had  auflfered  j«4j»»* 
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by  default,)  was  toed  on  the  joint  promise  by  the 
name  of  Thos.  Kay ;  it  being  proved  that  the 
real  perron  had  been  served  with  the  process, 
though  under  a  mistaken  Christian  name ;  and 
the  variance  between  Key  and  Kay,  which  were 
sounded  alike, not  being  material,  'there  had 
also  been  a  part  payment  on  the  notes  duly  pre- 
sented.   Dickinson  v.  Bowes,  16  Cast,  110. 

If  by  a  memorandum  at  the  foot  of  a  note  it 
is  made  payable  at  a  particular  place,  it  is  to  be 
considered  as  part  of  the  contract  and  it  is  not 
a  variance  to  allege  the  note  to  be  so  payable. 
SprouU  v.  Legge,  2  D.  &  R.  15 ;  1  B.  &  C.  16 ; 
3  Stark.  156. 

If  the  maker  of  a  note,  by  a  note  at  the  foot, 
make  it  payable  at  a  particular  place,  an  allega- 
tion, (after  stating  the  promise  to  pay  in  the 
usual  manner,)  that  tbe  defendant  then  and  there 
made  the  note  payable  at  the  particular  place, 
does  not  amount  to  a  misdescription  of  the  note. 
Hardy  v.  Woodroffe,2  Stark.  319— Abbott 

If  a  particular  house  be  mentioned  in  the  body 
of  a  note,  a  presentment  there  is  necessary  even 
to  charge  the  maker.  Sanderson  v.  Bowes,  14 
East,  500;  Bayl.  Bills,  175 :  S.  P.  Roche  v.  Camp- 
beU,  3  Camp.  247. 

A  note  of  the  defendants,  promising  td  pay 
so  much  at  their  banking  house  at  W.,  requires  a 
demand  of  payment  there,  in  order  to  give  the 
bolder  a  cause  of  action,  if  it  be  not  paid.    Id. 

But  in  a  case  at  Nisi  Prius  it  was  held,  that  in 
an  action  against  the  maker  of  a  note,  payable  at 
a  particular  place,  there  is  no  necessity  to  prove 
that  it  was  presented  there  for  payment  Wild 
y.  Rennord,  1  Camp.  425,  n. — Bay  ley. 

Even  though  the  place  was  in  the  body,  and 
not  by  way  of  memorandum.  NtchoUs  v.  Bowes, 
2  Camp.  498— Ellenborough. 

But  if  the  place  of  payment  is  mentioned  in 
the  margin  or  foot,  it  is  no  part  of  the  contract 
but  a  mere  memorandum.  Price  v.  Mitchell,  4 
Camp.  200— Gibbs. 

Though  if  the  whole  note  be  printed  except 
names,  Ate  and  the  place  of  payment  be  also 
printed  at  the  bottom,  a  special  presentment  there 
ib  necessary.  TrecoUUck  v.  Edwin,  1  Stark.  468 
— Ellenborough. 

If  a  country  banker's  note  is  made  payable  both 
in  tho  country  and  in  town,  and  the  holder  only 
present  it  in  London,  it  is  no  defence  that  he 
might  with  more  convenience  have  presented  it 
in  the  country,  where  it  would  have  been  paid. 
Betching  v.  Gower,  Holt,  313— Gibbs. 

A  note,  promising  to  pay  on  demand  at  a  par- 
ticular place,  must  be  presented;  and  a  demand 
of  payment  made  at  that  place,  unless  the  makers 
discharge  the  holder  from  the  presentmentand  de- 
.  mand ;  and  the  presentment  and  demand  must  be 
alleged,  unless  a  discharge  is  shown.  Bowes  v. 
Howe  (in  error,)  5  Taunt  30.  And  see  3  Taunt 
399,  n. 

An  allegation  that  the  makers  of  a  note  became 
insolvent,  and  ceased,  and  wholly  declined,  and 
refused  then  and  thenceforth  to  pay  at  the  place 
specified  any  of  their  notes,  does  not  show  a  dis- 


charge of  presentment  and  demand.  Nor  can  it 
be  intended  from  the  allegation  of  refusal,  that 
there  was  a  presentment    Id. 

But  if  the  makers  (who  had  become  insolvent) 
shut  up  and  abandoned  their  shop,  that  is  evi- 
dence of  a  declaration  to  all  the  world  of  their 
refusal  to  pay  their  notes  there.  Howe  v.  Bowes, 
16  East,  112. 

If  a  note  be  made  payable  at  a  particular 
bouse,  a  demand  of  payment  at  that  house  is  a 
demand  on  the  maker.  Saunderson  v.  Judge,  2 
H.  Black.  509. 

A.  makes  a  note  payable  to  B.  or  order  with  a 
memorandum  upon  it  that  it  will  be  paid  at  the 
house  of  C,  who  is  A.'s  banker ;  in  the  course  of 
business  the  note  is  indorsed  to  C.  j  in  an  action 
by  C.  against  the  indorsor,  it  is  not  necessary  to 
prove  an  actual  demand  on  A.    Id. 

Allegation  and  Proof.] — Where  the  acceptor 
of  a  bill  accepts,  payable  at  a  banker's,  it  is  not 
necessary,  even  since  the  stat  1  &  2  Geo.  4,  c. 
78,  in  air  action  against  the  drawer,  to  allege 
that  the  bill  was  presented  to  the  acceptor  in 
person,  if  there  be  an  averment  that  it  was  duly 
presented  at  tbe  banker's.  De  Bergareche  v. 
Pillin,  3  Bing.  476;  11  Moore,  350. 

In  an  action  against  an  indorsor  of  a  bill, 
though  it  is  necessary  to  prove  a  presentment  at 
the  place  pointed  out  by  the  acceptance,  it  is  not* 
necessary  to  allege  in  the  declaration  that  the 
bill  was  accepted  at  that  place ;  though,  if  such 
special  acceptance  is  stated,  there  must  be  a  cor- 
responding allegation  of  presentment  Parker 
v.  A  de,  1  Dowl.  P.  C.  643 :  S.  C.  nom.  Parker  v. 
Edge,  1C.&M.  429. 

Where  the  place  of  payment  is  stated  in  the 
body  of  the  note,  such  statement  is  a  material 
one,  and  must  be  averred  in  the  declaration,  and 
the  omission  is  not  cured  by  an  averment  that 
the  note  was  duly  presented.  Roche  v.  Campbell, 
3  Camp.  247 — Ellenborough. 

If  a  declaration  in  an  action  by  the  indorsee  of 
a  bill  against  the  acceptor,  allege  that  it  was  di- 
rected to  tbe  defendant;  this  allegation  is  not 
supported  by  proof  that  the  drawer  drew  the  bill 
payable  to  his  own  order  at  a  specified  place,  al- 
though the  defendant,  when  it  was  presented 
there,  wrote  his  name  upon  it  as  the  acceptor. 
Gray  v.  miner,  3  Moore,  90;  8  Taunt  739;  2 
Stark.  336. 

A  presentment  of  a  note  made  payable  atG. 
at  a  banker's  at  G.,  the  maker  being  absent  from 
G.  when  the  note  became  due,  is  sufficient  evi- 
dence of  a  presentment  to  the  maker  at  G.  as 
alleged  in  the  declaration.  Hardy  v.  Woodrpffs 
2  Stark.  319— Abbott 

It  has  been  held  at  Nisi  Prius,  that  if  a  bill  is 
accepted  payable  at  a  particular  place,  in  an  ac- 
tion against  the  acceptor,  this  addition  does  not 
require  te  be  noticed  in  the  declaration,  being  no 
part  of  the  contract,  but  merely  a  memorandum 
where  payment  may  be  demanded.  Lyon  v.  Sun- 
dius,  1  Camp.  423— Ellen  borough.  &  P.  Head 
v.  Sewell,  Holt,  363 ;  and  Macbrtde  v.  Woodruff** 
2  Stark.  253. 


of,  and  that  as  wall  the  banker!  ai  the  acceptor 
refilled  payment,  aball  be  supported  after  judg- 
ment on  a  aham  plea,  liuffam  J.  EUit  (in  error,) 
3  Taunt.  415. 

And  semble,  that  it  shall  be  intended  that  the 
bill  wai  prosenled  fin  payment  I 
himself  at  the  house  of  Ihoaa  persons;  lor  evi- 
dence of  those  facta  would  be  admiaaible 
such  an  allegation,  and  not  repugnant  to  i 

la  ■  declaration  against  the  drawer  and 
tor  of  a  bill  accepted  for  honour,  ' 
to  aver  that  presentment  for  pavr 
to  the  drawee,  and  for  want  of 
judgment  was  arrested.      William*  r.  Germain*, 
7B.&C.468;  1  M.  4.  R.  394,403. 

The  plaintiff  declared  on  a  bill  of  exchange, 
averring  a  general  acceptance  The  defendant 
pleaded,  that  the  acceptance  was  a  qualified  ac- 
ceptance, and  that  he  did,  according  to  the  for 
of  the  atalute  in  such  case  made  and  provided, : 
his  said  acceptance  express  that  he  accepted  the 
same  payable  at  a  certain  place  only,  to  wit,  at 
No.  32,  Albany  street.  Regent's  Park,  that  is  to 
say,  and  not  otherwise  or  elsewhere.  The  plain- 
tiff replied  that  the  said  acceptance  was  a  general 
acceptance,  as  in  the  count  set  forth,  "  and  that 
the  defendant  did  not,  in  his  acceptance,  express 
that  he  accepted  the  said  hi!]  payable  at  a  certain 
place  only,  in  manner  and  form  aa  the  defendant 
in  his  ptea  alleged:" — Held,  on  special  demurrer, 
that  the  traverse  sufficiently  incorporated  the 
particular  mode  of  acceptance  alleged  in  the  ptea, 
and  was  therefore  good.  Lyoo  v.  noils,  3  M.  &. 
Scott,  736 1  9  Bing.  660. 

And  somble,  that  the  defendant  should  have 
negatived  in  his  plea  a  presentment  of  the  bill, 
at  the  place  st  which  it  was  alleged  to  have  been 
muds  specially  payable.     Id. 


X,  None*  o 

1.  No  Effect*. 

Notice  of  dishonour  need  not  be  given  to  the 
drawer,  when  he  bad  no  effects  in  the  hands  of 
the  drawee,  either  at  the  time  of  drawing  the  bill, 
or  when  it  became  due.  Bickerdike  v.  Bollman, 
1T.H.405:  S.  P.  Vleggt  v.  Cotton,  3  Ii.4.  P. 
239. 

But  nothing  but  that  circumstance  will  dis- 
pones with  the  necessity  of  notice;  it  is  not 
enough  to  show  that  the  drawer  has  not  been 
damnified.  .Omnia  v.  Marries,  3  Esp,  158— Ken- 
Ton.  And  set  Van  H'urt  v.  Woolliy,  SD.&R. 
374;  3B.&C.439;  R.  4.  M.  4.  And  Roger, 
v.  Sifji**n»,2T.  R.  713. 

Nor  that  there  wss  au  understanding,  between 
the  drawee  and  drawer,  that  the  latter  should 
provide  for  the  bill.  Staples  v.  Okiati,  1  Esp. 
332—  Kenyon  :  8.  P.  AtcAntssn  v.  GoiUkU,  2  H. 
Black.  609. 
But  ifthudrsww  have  no  effects  in  the  b*nds  of 


Nor  is  tbe  indorsor  of  a  note,  when  there  are 
no  effects  in  the  maker's  hands.  Cornty  v. 
Mtndex  da  Costa,  1  Gap.  304— Buller. 

Nor  tbe  drawer  of  an  accommodation  bill,  be- 
cause he  can  suffer  no  injury  from  the  want  of 
notice.  Cailot  v  Haigh,  3  Camp.  281— Ellenh. 

But  it  is  otherwise  if  the  drawer  has  reason- 
able  expectation  of  having  assets  in  the  hands  of 
the  drawee,  as  by  having  shipped  goods  on  his 
own  account,  which  were  on  their  way  to  the 
drawee,  but  without  tbe  bill  of  lading  or  invoice. 
flucirr  v.  HUUr,  16  East,  43;  3  Camp.  2]  7:  8. 
P.  Robin*  v.  Gibton,  3  Camp.  334  ;  1  M.  &  8. 188. 

A  drawer,  who  has  no  effects  in  the  hands  of 
the  drawee,  except  that  be  baa  supplied  him  with 
goods  upon  credit,  which  credit  does  not  expire 
until  long  after  tbe  bill  would  become  doc,  is  not 
discharged  by  want  of  notice  of  the  dishonour. 
Claridge  \.  flniam,  4  M.  4.  S.  226. 

And  if  the  drawer  have  any  effects  in  the 
hands  of  the  drawee,  at  an;  tune  between  usa 
drawing  the  bill  and  its  becoming  due,  be  is  en- 
tilled  to  notice.  Hammond  v.  Dufreni.  3  Camp. 
115— Ellenborough. 

But  if  the  drawer  have  no  effects  in  the  hands 
of  the  drawee,  though  tbe  indorsor  have,  thai 
former  is  not  entitled  to  notice.  Woltfy*  v.  SI. 
Quinh'n,  1  B.  ft  P.  652 ;  2  Esp.  515. 

If  the  drawer  at  the  time  of  presentment  have 
effects,  but  is  indebted  to  the  drawees  to  a  targes 
amount,  and  they  without  his  privity  have  apfro. 
priafed  the  effects  in  their  hands  to  the  ssliajnn 
tion  of  the  debt,  he  is  entitled  to  notice.  Pinct 
Aam  v.  Daren,  2  Camp.  503— Oenbofotnrb. 

Where  the  drawer  had  no  effects  in  the  hands 
of  the  acceptor,  from  tbe  time  of  drawing  unxQ 
the  bin  became  due;  but,  previously  to  the  deli- 
very of  the  bill,  bad  given  some  acceptance*  of 
bis,  upon  which  the  acceptor  had  raised  noney, 
part  of  which  acceptances  had  been  n  Im  ssinl 
dishonoured,  and  others  were  outstanding- s — . 
Held,  that  the  drawer  was  entitled  In  notice  of 
its  dishonour  by  the  acceptor.  Spanner  v.  Qearesa. 
ner,  R.  4  M.  84— Bert. 

Where  a  bill  was  drawn  and  accepted  Car  tha 

dation  of  an  indorsee,  who,  as  sretl  as 

•i,  had  no  effects  in  the  hands  of  tbe  ac. 
-Held,  that  a  subsequent  indorsee,  ia 
order  to  entitle  himself  to  recover  in  an  action 
against  the  drawee  was  bound  to  give  notice  of 
the  dialranour,  aa  the  drawer  might  hats  called 
on  the  acceptor,  or    tbe    previous  indonsse  far 

Syment,  if  he  had  had  such  notice.    Car*  t. 
oU,  3  B.  A.  A.  619 ;  8.  C.  not  8.  P.   Bart. 
liills,329. 

A  lull  was  drawn  by  A.  upon  B.  for  thai  «*> 

mmodation  of  C,  who  indorsed  it  lor  value  ta 

,     Neither  A.  nor  C  bad  any  effects  in  tha 

handaoffi.     The  bill  was  diihououred  by  R  >_ 

Held,  that  the  drawer  was  entitled  to  saotses. 

A>rt«»*.P«*^ag,8R4,C.ei0;3M.4,B-tX 


Where  a  bill  was  drawn,  accepted,  and  indors- 
ed by  several  indorsora  for  the  accommodation 
of  the  last  indorror,  and  the  acceptor  had  no  ef- 
fects of  the  drawer  in  his  hands,  bat  that  Act 
was  not  known  to  the  defendant,  who  was  one 
of  the  prior  indorsors : — Held,  that  he  was  enti- 
tled to  notice  of  the  dishonour,  before  the  holder 
eoold  maintain  an  action  against  him,  in  order 
to  enable  him  (even  if  he  had  no  remedy  upon 
the  bill)  to  call  immediately  upon  the  last  iodor- 
sor,  to  whom  in  fact  he  had  lent  the  security  of 
his  indorsement,  without  value  received,  and 
who  had  in  fact,  received  the  money  upon  that 
security.    Brown  v.  Maffey,  15  East,  216. 

A  bill  drawn,  payable  at  the  house  of  the 
drawer,  most  be  presumed  to  be  an  accommoda- 
tion bill,  and  the  drawer  is  not  entitled  to  notice 
of  its  dishonour.  Sharps  v.  Bailey,  4M.&R.4; 
9  B.  &  C.  44. 

The  drawer  of  a  dishonoured  bill  is  entitled  to 
notice  of  dishonour,  although  he  knows  the  bill 
will  not  be  paid  by  the  acceptor,  provided  he  lias 
reason  to  expect  it  will  be  paid  by  any  other 
person,  or  has  a  remedy  over  against  such  per- 
son ;  therefore,  where  the  defendant  drew  a  bill 
upon  one  T.  for  the  accommodation  of  one  R., 
who  was  considerably  indebted  to  the  plaintiff, 
and  who  procured  T.'s  acceptance : — Held,  that 
the  drawer  was  entitled  to  notice  of  the  dishonour 
of  the  bill  notwithstanding  the  acceptor  had  no 
assets  of  his  in  his  hands,  and  had  informed 
him,  prior  to  the  bill  becoming  due,  that  he  would 
not  provide  for  it,  he  having  a  reasonable  expec- 
tation that  it  would  be  provided  for  by  R.,  and 
having  a  remedy  over  against  him  in  case  he 
was  called  upon  to  pay  it  Lajkte  v.  Slatter,  4 
M.  &  P.  457 ;  6  Bing.  623. 

It  is  no  excuse  for  not  giving  notice  to  the  in* 
dorsee  of  a  bill  that  the  acceptor  had  no  effects. 
Wilke$  v.  Jacks,  Peake,  202— Kenyon. 

An  indorser  who  has  given  no  consideration 
lor  a  bill,  and  knows  that  the  drawer  has  no 
effects  in  the  hands  of  the  drawee,  U  not  entitled 
to  notice  of  non-payment  Sisssn  v.  Tomlinson, 
I  Selw.  N.  P.  346— KUenboroogh. 

A.  draws  a  note  payable  to  B.  or  order,  which 
B.  indorses,  having  given  no  value  for  it,  and 
knowing  that  A.  is  insolvent:  in  an  action  by 
the  indorsee  against  Bn  it  is  not  necessary  to 
prove  that  the  note  was  presented  for  payment  to 
A.  immediately  when  it  became  due,  or  that  no- 
tice was  given  to  B.  of  A.'s  refusal  to  pay  it 
Dt  BerdtY.  Atkinson,  2  H.  Bkok.  336. 

Quere,  whether  securities,  as  title  deeds  and 
abort  bills,  are  not  effects  for  this  purpose?  Ex 
part*  Heath,  2.  Ves.  &  B.  240. 

2.  BUI  or  Note  specially  payable. 

In  an  action  against  the  drawer  of  a  bill,  pay- 
able at  a  particular  place,  it  is  no  defence  that  no 
notice  of  the  dishonour  had  been  given  to  the  ac- 
ceptor.   Edwards  v.  Dick,  4B.&A. 212. 

The  acceptor  of  a  bill,  having  made  it  payable 
at  Messrs.  C.  &  Ce.'s,  and  not  having  sufficient 
effects  In  their  hands  to  pay  the  bill  when  it  be- 
came due,  is  not  entitled  to  notice  of  its 

vol.  I*  3  o 


nour ;  and  It  is  doubtful,  whether  in  the  ease  of 
such  an  acceptance,  any  notice  whatever  is  ne- 
cessary.   Smith  v.  Thatcher,  4  B.  &  A.  200. 

And  afterwards  held,  that  in  an  action  against 
the  acceptor,  on  a  bUljMtyable  at  a  banker's,  it  is 
not  necessary  to  prove  notice  of  non-payment  to 
him.     Treacher  v.  HinUm,  4.  B.  ec  A.  413. 

So,  upon  a  note  payable  at  a  banking-house,  it 
is  not  necessary  to  prove  that  the  maker  had 
notice  of  its  dishonour.  Pearce  v.  Pemberthy,  3 
Camp.  261 — Ellenborough. 

*         » 
3.  Ignorance  of  Place  of  Residence, 

Ignorance  of  the  place  of  residence  of  the 
drawer  is  a  sufficient  answer  to  an  objection  aris- 
ing out  of  the  want  of  due  notice  of  the  disho- 
nour of  a  bill,  provided  due  diligence  be  used  to 
discover  his  place  of  residence.  Browning  v. 
Kinnear,  Qow,  81 — Dallas.  And  see  Williams 
v.  Germaine,  7  B. &  C. 468;  1  M.  ez.  R.  394. 

Whether  the  holder  has  used  due  diligence  1e 
find  out  the  place  of  residence,  i*  a  question  of  - 
fact  to  be  left  to  the  jury.    Bateman  v.  Joseph, 
12  East,  433  ;  2  Camp.  461.    Anil  ess  OoeJaU 
v.  DoUey,  1  T.  R.  712. 

But  it  was  held  in  the  Exchequer,  that  what 
is  due  dilligence  in  such  a  case  is  a  question  of 
law.    Slurges  v.  Derrick,  Wightw.  76. 

It  is  not  enough  to  show  that  the  holder,  being 
ignorant  of  the  drawer's  residence,  made  inquiries 
upon  the  subject  at  the  place  where  the  bill  watt 
payable.  Beveridge  v.  Burgis,  3  Camp.  262— Ell. 

But  where,  in  the  case  of  a  notice  required 
by  a  bond,  the  party  had  left  his  house,  it  was 
held  sufficient  for  the  obligee  to  make  reasonable 
inquiries  after  him,  and  that  laches  were  not  im- 
putable to  him  if  he  did  so.  Harrison  v.  Fitzken- 
ry,  3  Esp.  240—Le  Plane 

So,  where  the  ignorance  of  residence  arise* 
from  the  drawer  having  a  few  days  before  the 
bill  was  due,  stated  to  the  holder  that  he  had  no 
regular  place  of  abode,  and  that  he  would  call 
and  see  if  the  bill  was  paid.  Phipson  v.  Knetter, 
4  Camp.  285 ;  1  Stark.  116— Ellenborough. 

An  indorsee  not  knowing  the  indorser 's  ad- 
dress, employs  his  attorney  to  discover  it,  and 
give  notice  of  dishonour.  The  attorney  disco- 
vers the  address  one  {lay,  consults  his  client  the 
second,  and  gives  notice  the  third ;-— Held,  a  valid 
notice.  Firth  v.  Thrush,  2  M.  &R.  35°;  8  B. 
&  C.  387. 

On  an  allegation  that  a  bill  or  note  was  pre- 
sented, and  that  acceptance  or  payment  wan  re- 
fused the  plaintiff  cannot  give  in  evidence  that 
the  drawer  or  maker  could  not  be  fbsnuL  lamsn 
v.  PigoU,  Bayl.  Bills,  324 

Semble,  that  such  an  allegation  is  not  sndsied 
by  proof  of  the  use  of  due  diligence  in  endea- 
vouring to  find  the  party,  where  no  notice  has 
been  given  at  all.  Harris  v.  Richardson,  4  C  sV 
P.  52&~Tenterden. 

4.  In  other  Cases. 
Bankruptcy  of  the  acceptor  does  not  fl>pense 


ccei'lor,  before  *nd  it  the  timo 
when  the  bill  became  due;  and,  within  a  day  sl- 
ier notice  might  (but  for  a  mistake  of  the  hold- 
ers) in  doe  course  have  reached  them  from  tin 
holders,  communicated  such  their  knowledge  to 
the  bankers  in  Liverpool,  with  whom  they  Ira  ' 
before  discounted  the  bill,  and  who  had  Iran: 
milled  it  to  the  holders  in  London  :— Held,  (hi 
it  did  not  dispense  with  such  holdcn  giving  m 
tice  of  the  dishonour  in  due  trine  to  the  indo 
•ore.  EtiaiU  ».  Soieerbi/,  11  East,  114. 

The  drawer  of  a  bill  became  bankrupt,  and 
absconded   before  it  waa  dne,  but  his  house 
married  open,  in  the  possession  of  the  messcn 
'  m  of  bankruptcy  itsuedagai 


rular  » 


:  of  tire 


i,  for  * 


I  alter  t 


heforo  that  tim«  the  holder  of  the  bill  had  noti 
that  A.  and  B-  were  chosen  assignee!  of  the 
bankrupt'!   entitle.     The  ncoeptoF  also  became 
bankrupt  before  the  bill  wis  due,  and  when  due 
it  waa  dishonoured.     The  holder  did   Dot  gr 
notice  of  the  dishonour  to  the  drawer,  or  leave 
at  hii  bouse,  nor  did  he  mako  *ny  attempt 

S'vc  such  notice  to  the  assignees  of  the  drawer : 
eld,  that  the  drawer  was  discharged-  Bx  par 
JtttaV,  1  Mont.  &  Mac.  431. 

A„  the  agent  in  America  of  B.  in  England, 
drew  a  bill  upon  him,  and  indorsed  it  to  C,  also 
residing  in  Americu,  who  indorsed  it  over.  Be- 
fore the  bill  became  due,  A.,  having  reason  to  be 
Beve  that  B.  would  fail,  lodged  property  belong. 
ing  to  B.  in  the  hands  of  C.  to  answer  the  bill 
In  case  it  should  be  returned,  C.  undertaking  to 
restore  the  same  whenever  it  should  appear  that 
he  was  eioncraled  irom  the  bill  r  acceptance 
and  payment  of  the  bill  were  refused,  bat  no  no- 
tice was  given  to  A.:— Held,  that  A.  was  dis- 
charged.    CUgg  T.  Cotton,  a  H.  &  P.  239. 

The  holders  of  a  bill,  having  presented  it  for 
payment  to  the  acceptor  without  effect,  gave 
regular  notice  of  the  dishonour  to  the  drawers, 
who  lived  at  a  distance,  but  mlormcd  them  at  the 
same  time,  that  having  reason  to  believe  that  a 
friend  of  the  acceptor's  Woo  Id  lake  it  up  in  a  few 
days,  they  would,  In  order  to  save  expense,  bold 
the  bill  till  the  latter  end  of  tho  week,  unless 
they  heard  from  the  drawers  to  the  contrary : — 
Held,  that  anch  notice  gave  the  holders  a  remedy 
upon  the  bill  against  the  drawers,  though  no  fur- 
ther notice  of  non-payment  waa  given  to  them 
at  the  end  of  the  week;  but  if  the  construction 
of  the  letter  bound  the  plaintiffs  to  giro  such 
father  notice  at  the  end  of  the  week,  they  were 
only  answerable  for  the  neglect  in  their  implied 
character  of  agents  for  the  drawers,  which  they 
had  taken  upon  themselves,  without  disturbing 
their  remedy  upon  the  bill  itself    Ftrtter  v.  Jui- 


t,16E 


1,105. 


Where  the  defondent  lent  his 
he  drawer  of  a  note  payable  on  demand,  to  en* 
ink)  him  to  raise  money  from  the  plarntini,  who 
irere  bankers  and  had  agreed  to  advance  money 
hereon  for  six  monlha  i— Held  that  the  banker*, 


defendant     Smith  v.  Btcket,  13  East,  187. 

The  drawer  of  a  bill,  who  before  it  become* 
doc  receives  notice  that  it  waa  accidentally  de- 
slroycd,  and  is  called  opon  to  give  another  in 
its  xiead  according  to  iul  9  &.  10  Will  3,  c  17, 
is  nevertheless  entitled  to  notice,  though  the 
drawee  was  insolvent.  Thockroy  T.  BlmckttL,  3 
Camp.  164— Ellen  borough. 

And  if  there  are  several  bills  in  the  band*  of 
the  same  owner,  becoming  due  on  different  days, 
the  drawer  ii  entitled  to  notice  as  to  each,  though- 
the   drawee   was  only  indebted  to   him    lu  an 


10  of  the  bills-     Id. 


by  a  firm  upon  one  of 
tho  partners,  who  accepts  it,  notice  to  the  draw- 
ers is  unnecessary.  Fortkoute  T,  J'srirr,  1 
Camp.  8S— Elk™  borough.  Amd  aee  Jeeaad  t. 
Frtnch,  12  East.  317. 

Persons  who  were  bankers  both  for  the  drawcra 
and  acceptor  of  a  bill,  and  had  received  h  from 
the  drawer,  and  given  credit  for  it  in  an  account 
current  between  them,  before  it  became  due 
received  direction!  from  the  acceptor  to  stop 
the  payment  of  it  at  the  place  of  payment,  and 
did  so  accordingly  : — Held,  that  they  were  Dot 

drawer,  but  upon  non-payment  of  the  bill  might 
look  to  the  drawers,  notwithstanding  they  have 
not  given  such  notice ;  and  that  they  were  act 
bound  to  apply  the  money  of  the  accepter  be 
their  hands  in  discharge  of  the  bill ;  but  if  the 
drawers  hail  become  bankrupt,  it  would  hare 
constituted  an  item  in  the  account  between  tlaeea 
and  the  banker*.  Cross!  v.  Smith,  1  M.4.  S.  54*. 

The  holder  of  s  check  is  not  bound  to  rive  no- 
tice of  its  dishonour  to  the  drawer,  for  tho  por- 
pose  of  charging  the  person  from  whom  be  re- 
ceived it :  he  does  enough  if  he  presents  it  wkh 
due  diligence  to  tho  bankers  on  whom  it  ■ 
drswn,  and  gives  due  notice  of  dishonour  to  thesst 
only  against  whom  lie  seek*  a  remedy.  Aidtjanf 
v.  Ridge,  2  Camp.  537— Ellen  borough. 

The  vendee  of  good*  gave  in  payment  aa  >n- 
st  foment  purporting  to  be  a  bill  of  exchange,  he* 
it  was  written  on  a  paper  which  had  not  affiled  a* 
it  a  sufficient  stamp.  It  was  not  paid  by  the  ac- 
ceptor, bot  the  vendor  (the  indoraor  of  use  hall) 
did  not  giro  any  notice  of  dishonour  to  lb*  Teas- 
dee,  who  wa*  the  indoraor : — Held,  that  the  in- 
strument being  of  no  value  for  want  of  a  aunV 
crcnt  atamp,  notice- of  dishonour  waa  innin 
■ary.     Candy  v.  Marriott,  1  B.  &.  AdoL  696. 

5.  By  and  to  wktm. 
Notice  of  dishonour  must  conic  from  the  hold- 
er.    Tindai  v.  Broum,  1  T.  R.  167 :  &  J\  Es 
parte  Barclay,  7  Ye*.  Jan.  537. 

sufficient  unlee*  it  be  given  to  the 


armed  by  him.  ate 

'— Eilenbomxigti. 
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•  But  notice  to  the  drawer  by  any  party  to  the 
bill  enures  to  the  benefit  of  all.  Wuson  v.  Swa- 
4*y,  1  Stark.  34 — EUepborough. 

Even  a  notice  to  the  drawer  from  the  acceptor 
has  been  held  good.  Kosher  v.  Kieran,  4  Camp. 
Jdl — Ellen  borough. 

But  notice  from  the  drawee  to  the  drawer  the 
next  day,  will  not  suffice  for  notice  by  the  holder. 
Hopes  v.  Alder ;  6  East,  16. 

If  the  drawer  or  indorsor  of  a  bill  receive  due 
notice  of  its  dishonour  from  any  person  who  is  a 
party  to  it,  he  is  directly  liable  upon  it  to  a  sub* 
sequent  indorsee,  from  whom  he  had  no  direct 
notice.  Jameson  v.  Swinton,  2  Taunt.  224;  2 
Camp.  373. 

A  person  who  is  a  stranger  to  the  transaction 
try  not  being  a' party  to  a  bill  or  note,  is  tiot  enti- 
tled to  notice  of  dishonour.  Swinyard  v.  Bowes, 
5M.&S,  62:  &  P.  Warrington  v.  Furbor,  8 
East,  242. 

Where  defendant  being  indebted  to  plaintiffs 
for  goods  sold,  and  C  being  indebted  to  defend. 
ant,  plaintiffs,  with  the  consent  of  defendant,  drew 
m  bill  on  C.  payable  at  two  months,  which  C.  ac- 
cepted, but  afterwards  dishonoured : — Held,  that 
defendant  was  not  entitled  to  notice  of  the  dis- 
honour, his  name  not  being  on  the  bill,  and  that 
the  bill  was  not  to  be  esteemed  a  complete-  pay. 
ment  of  the  debt  under  stat  3  &  4  Anne,  o.  9, 
«.7.    I<L 

A«,  residing  at  New  York,  having  ordered 
goods  of  B.,  residing  at  Birmingham,  sent  to  B., 
•on  account  of  the  goods,  a  bill  drawn  by  C.  in 
New  York,  upon  D.  in  London,  payable  to  the 
order  of  B.,  but  not  indorsed  by  A.  B.,  through 
his  bankers,  presented  the  bill  for  acceptance  to 
D.,  who  refused  to  accept,  but  no  notice  of  the 
non-acceptance  was  given  until  the  day  of  pay- 
ment, when  the  bill  was  presented  for  payment, 
and  dishonoured.  C,  the  drawer,  became  bank- 
rupt before  the  bill  reached  JJ.'s  bands,  and  never 
had  any  funds  in  the  bands  of  D«,  the  drawee,  to 
meet  the  bill.  In  assumpsit  by  B.  against  his 
bankers  for  neglecting  to  give  notice  of  the  non- 
acceptance  : — Held,  that  A.,  not  having  indorsed 
the  bill,  was  not  entitled  to  notice  of  dishonour, 
and  remained  liable  to  B  for  the  amount  of  the 
goods ;  that C,  the  drawer,  never  having  had  any 
funds  in  the  hands  of  D.,  the  drawee,  was  like- 
wise  not  entitled  to  notice;  and  therefore  that  B. 
could  not  recover  the  full  amount  of  the  bill,  but 
only  such  damages  as  be  hod  sustained  by  being 
delayed  in  pursuit  of  his  remedy  against  the 
drawer.  Van  Wart  v.  Woolley,  5D.&R.  374 ; 
3B.&C.439;  R.  &  M.  4. 

One  wbo  without  consideration,  but  without 
fraud,  indorses  a  bill  in  which  both  the  holder 
and  acceptor  are  fictitious  persons,  is  entitled  to 
notice  of  the  dishonour  of  the  bill.  Leach  v. 
Hewitt,  4  Taunt.  731. 

Semble,  that  if  a  man  make  another  his  agent 
for  the  purpose  of  indorsing  the  bill,  he  also 
makes  him  his  agent  for  the  purpose  of  receiving 
notice  of  dishonour,  and  that  a  notice  given  to 
him  will  be  good.  Firth  v.  Thrush,  2M.&R. 
359;  8B.&C.387. 


Upon  a  guaraniie  of  the  price  of  goods,  to  be 
paid  for  by  a  bill,  due  notice  of  the  non-payment 
of  the  bill  must  be  given  both  to  the  drawer  and 
person  who  guarantees,  unless  both  drawer  and 
acceptor  are  bankrupts  when  the  bill  becomes 
due.    Philips  v.  Asiiing,  2  Taunt  206. 

W.,  a  broker,  sold  twenty  bags  of  wool  for  H.  to 
C,  to  be  paid  for  by  a  bill  accepted  by  the  latter; 
and  offered  to  his  employer,  for  an  allowance  of 
one  per  cent,  to  guarantee  half  the  amount :  H. 
confirmed  the  sale,  and  informed  W.  that  if  he- 
could  not  procure  froraC.  acceptances  of  approved 
houses,  that  they  would  take  his  guarantie  on 
the  terms  proposed :  the  wool  was  delivered  with- 
out the  intervention  of  the  broker,  and  the  accept* 
ance  of  the  vendees  taken  for  the  amount,  pay- 
able at  a  banker's;  before  the  bill  was  at  maturity, 
the  vendees  became  insolvent,  and  the  vendor* 
resorted  to  the  broker  upon  his  guarantie:— Held, 
that  the  latter  was  liable  on  such  guarantie,  though 
the  bill  had  not  been  presented  for  payment,  and 
though  there  was  no  proof  that  it  would  not  have 
been  paid,  if  presented ;  and  supposing  it  to  have 
been  presented  and  dishonoured,  he  would  not 
have  been  entitled  to  notice  of  non-payment  HoU 
bona  v.  Wiikins,*  D.  ol  R< 59 ;  1  B.  St  C.  10. 

Notice  of  a  dishonoured  bill  to  a  bankrupt,  as 
drawer,  before  the  choice  of  assignees,  is  good. 
Exports  Moline,  19  Ves.  jun.  216. 

6.  What  must  be  stated  in  Notice, 

The  notice  of  dishonour  should  at  least  inform 
the  party,  either  by  express  terms,  or  by  neces- 
sary implication,  that  the  bill  has  been  disho- 
noured, and  that  the  owner  looks  to  him  for  pay- 
ment of  the  amount  Where,  therefore,  the  at- 
torney of  the  holder  of  a  bill,  the  day  after  it  had 
been  dishonoured,  sent  a  letter  to  the  indorsor, 
stating  that  a  bill  for  6832.,  drawn  by  J.  K.  upon 
Messrs.  D.,  J.,  &  Co.,  bearing  the  indorsement 
of  the  person  to  whom  the  letter  was  addressed, 
had  been  put  into  the  hands  of  the  attorney  by 
the  holder,  with  directions  to  take  legal  measures 
for  the  recovery  thereof,  unless  immediately  paid 
to  the  attorney :— Held,  not  to  be  a  sufficient  no- 
tice of  the  dishonour,  to  enable  the  holder  to  re- 
cover against  the  indorsor  in  an  action  upon  the 
bill.  Solarte  v.  Palmer,  5  M.  &,  P.  475  ;  7  Bing. 
530 ;  1  Tyr.  371 ;  1  C.  &,  J.  417. 

In  a  letter,  intended  as  a  notice  of  dishonour 
of  a  bill,  the  presentment  and  dishonour  ought  to 
be  stated  as  specific  facts ;  and  it  is  not  sufficient 
for  the  letter  merely  to  demand  the  money  of  the 
drawer,  and  leave  him  to  infer  from  that  circum- 
stance that  the  bill  has  been  dishonoured.  Hart- 
ley v.  Case,  6  D.  &  R.505 ;  4  B.  &C.  339 ;  1 C. 
&  P.  555. 

A  notice  in  the  following  terms,  "  I  give  yon 
notice  that  a  bill  for  &c,  drawn  by  you  upon  &c, 
lies  at  &c,  dishonoured,"  is  not  sufficient  to  sus- 
tain an  action  against  the  indorsor,  who  was  not 
also  the  drawer.  Beauehamp  v.  Cash,  D.  &  R* 
N.  P.  C.  3— Abbott 


7.  At  what  Plats  given. 
Where  a  bill  is  indorsed  abroad,  yet  if  the 


£sn.  511— Kenjon. 

A  letter,  directed  "  Mr.  Waynes,  Brittol,"  Con- 
taining notice  of  dishonour,  was  proved  to  have 
been  put  into  the  port-office: — Held,  that  this 
wu  not  sufficient  proof  of  notice,  the  direction 
being  loo  ironflral  to  rsiw  a  prenuiuplion  that  the 
letter  reached  the  particular  individual  intended. 
Walter  T.  Ha/***,  R.  &  M.  UH— Abbott 

Bat  in  an  action  against  the  drawer  of  a  bill, 
dated  "  Manchester,"  held,  that  it  was  efficient 
evidence  of  his  having  had  notice  of  its  dishonour 
to  prove  that  a  letter,  containing  such  notice,  had 
been  pnt  into  the  post-office  in  London,  directed 
to  hinl,  "  Manchester."  Mann  v.  JKoor*,  B.  &.  M. 
349— Abbott 

Sending  a  verbal  notice  or  dishonour  to  a  mer- 
chant's counting-house  is  sufficient ;  and  if  no 
person  be  there  in  the  ordinary  boursof  business, 
it  i»  not  necessary  to  leave  or  send  a  written  one. 
Gtlittmith  v.  Bland,  BajL  Bills,  234. 

A  notice  given  at  the  counting-house  of  a  mer- 
chant or  manufacturer,  between  the  hours  of  six 
and  seven  in  the  evening,  is  not  too  late.  Baa- 
croft  v.  /felt.  Holt,  478— Bayley. 

Notice  to  the  drawers,  by  sending  to  their 
counting-houwe,  during  tho  hours  of  business,  on 
two  successive  days,  knocking  there,  and  making 
noise  sufficient  to  be  heard  by  persons  wi-L,~ 
aod  watting  there  several  minutes,  the  inner 
of  the  counting- honse  being  locked,  is  suffic 
without  leaving  a  notice  in  writing,  or  sending 
by  the  poet,  though  some  of  the  drawers  live  at 
a  f  mall  distance  from  the  place.  Crosse  v.  Smith, 
1  M.  &  S.  545. 

A  copy  of  a  letter,  containing  notice  of  dis- 
honour of  a  bill,  delivered  at  the  house  in  which 
the  defendant  lodged,  is  sufficient  notice  to  the 
defendant     Sttdman  v.  Qooeh,  1  Esp.  4 — Ken. 


8.  Transmission  by  Pott. 

The  twopenny  post  may  be  used  as  a  means 

Tor  sending  notice,  whether  the  parlies  reside 

near  or  at  a  distance  from  one  another,  irdlon  v. 

Faircltmgh,  2  Camp.  633 — Lawrence. 

Notice  of  the  dishonour  of  a  bill  is  sufficiently 
given  by  proving  that  a  letter  was  regularly  put 
into  the  post  informing  the  party  of  the  fact. 
Kufk  t.  Weston,  3  Gap.  54— Kenyan. 

And  putting  a  letter  in  the  port  office  to  the 
icdorsor  in  proper  time,  informing  him  that  the 
maker  had  not  paid  a  note  when  doe,  is  sufficient 
evidence  of  notice  to  the  indorsor.  &ufldersun 
v.  Judge,  2  H.  Black.  509. 

But  it  is  not  sufficient  prima  facie  evidence  of 
a  letter  being  sent  by  the  post,  that  it  was  written 
by  a  merchant  in  his  caunt in g. house,  and  put 
upon  a  table  for  the  purpose  of  being  carried 
from  thence  to  the  post-office,  sod  that,  by  the 
Course  of  business  in  the  coonting-house,  all  let- 
ters deposited  on  this  table  were  carried  to  the 
post-office  by  a  porter.    Hetbtringtem  v.  Iosji,  4 


letter  in  question,  ho  invariably  carried  to  the 
post-office  all  the  letters  found  upon  the  table, 
that  might  have  done;  but  mere  general  evidence 
of  the  course  of  business  in  the  counting  bouse 
not  sufficient.    Id. 

The  plaintiff's  clerk  proved,  that  the  letter  giv- 
ig  notice  of  the  dishonour  of  a  bill  won  copied 
by  him  on  tho  Monday  into  a  book  kept  for  that 
purpose;  and  said,  that,  by  the  course  of  business 
at  their  house,  all  letters  copied  into  that  book 
I  to  the  post-office  in  the  evening  of  die 
__,.  _._  ..  hich  they  were  so  copied,  but  tbsl  be 
fiiioself  did  not  carry  the  letter  in  question  to  the 
past,  it  being  the  duty  of  one  of  the  other  clerks 
to  do  »o  .—Held,  not  sufficient  evidence  that  the 
letter  was  sent  JsasssW  *.  Salter,  4  Bing.  715; 
1  M.  &  P.  750. 

sufficient,  if  notice  of  a  bin  drawn  in 
England  on  a  person  in  the  East  Indies  being 
dishonoured,  is  sent  to  England  by  the  first  di- 
rect and  regular  mode  of  conveyance,  whether  it 
be  by  an  English  or  a  foreign  ship;  the  bolder  is 
not  bound  to  send  such  notice  by  the  accidental, 
though  earlier  conveyance  of  a  foreign  ship,  oat 
dostiuedlothiscoonlry.  Ihsspsm v. IfEgirim, 
9,  H.  Black.  565. 

Notice  need  not  be  sent  by  the  mail  or  first 
conveyance,  it  is  sufficient  if  there  be  no  essen- 
tial delay  if  it  be  sent  by  private  hand,  though  it 
would  arrive  later  in  the  day  than  by  mail.  Aaos- 
erofl  v.  Hail,  Holt,  476— Bayley. 

Where  notice  of  the  dishonour  of  a  bill  bj  the 
acceptor  in  London  was  sent  by  the  post  to  the 
holder  in  Manchester,  where  the  letter  was  deli- 
vered out  between  eight  and  nine  in  the  rooming, 
and  the  post  went  ont  for  Liverpool,  where  the 
drawer  lived,  between  twelve  and  one,  and  the 
holder  did  not  send  notice  to  the  drawer  by  the 
port  either  of  the  same  day  or  the  next,  bat  sent 
it  in  a  lutler  by  a  private  person  on  the  latter  day, 
who  did  not  deliver  it  to  the  drawer  till  two  horns 
after  the  port  delivery,  and  only  abool  one  hour 
the  poet  left  Liverpool  for  London : — Held, 
that  at  all  events  the  holder  had  made  the  nan  has 
by  his  laches,  and  that  he  should  have  writ- 
ten by  the  post  of  the  next  day  after  notice  re- 
ceived by  him.  Darbithin  v.  Psrraxr,  6  Rut,  3  ; 
1  Smith,  195. 

If  a  letter  giving  notice  of  the  dishonour  of  a 

II  is  put  into  the  twopenny  post  office,  in  tune 

be  delivered  on  the  proper  day,  in  the  ordinary 

lurse  of  business,  but  from  some  delay  in  the 

office  does  not  reach  its  destination  till  ittmrms, 

such  delay  in  the  office  will  not  prejudice  the  pw 

ty  by  whom  the  notice  was  given.     ~  " 

fisawsx' —     ■' 


C.  ft  P.  250— Burroogb. 
Where  a  nortmaater  agreed  to  deliver  letters  in 
a  particular  mode,  and  by  mistake  omitted  to  de- 
liver one  for  two  days,  which  contained  a  return 
ed  bill,  he  is  not  liable  in  damages  for  the 
amount  of  the  bill,  if  the  plaintiff  could  give  no- 
tice of  dishonour  in  lime,  by  sending  a  special 
messenger  for  that  purpose,  though  be  night  he 
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too  late  to  do so  by  port.  Ardent  v.  DaUon,  1 C. 
Sl  P.  181— Abbott 


9.  Within  what  Tim*. 

By  7  &  8  Geo.  4,  c.  15, «.  1,  where  bills  or  notes 
become  doe  on  the  day  preceding  Good-Friday 
or  Christmas-day,  notice  of  dishonour  need  not 
be  fiven  until  the  day  neit  oiler  those  days  re- 
upectively ;  and  if  Christmas-day  happens  on  a 
Monday,  when  the  bill  or  note  would  be  due  on 
Saturday,  notice  nay  be  given  on  the  Tuesday. 

Qussre,  whether  a  notice  of  dishonour,  given 
on  the  same  day*  the  bill  is  presented  and  dis. 
honoured,  be  premature  ?  Hartley  v.  Cms,  6  D.  & 
R.  506;  4  B.  &  C.  339;  1  C.  &  P.  555:  &  P. 
Burtmdge  v.  Manners,  3  Camp.  19a 

Immediate  notice  of  a  bill  dishonoured  at  an 
early  hour  is  food.  Ex  parte  MoUne,  19  Ves.  jtm. 
216. 

What  shall  be  deemed  a  reasonable  time  for 
notice  of  dishonour,  must  depend  upon  the  cir. 
custances  of  the  case,  and  is  a  question  of  law 
arising  out  of  the  facts.  Tindalv  /fan**,  1  T. 
It  167 :  S.  P.  Metcalf  v.  Hall,  Bull.  N.  P.  275. 
And  eee  Parker  m.  Gordon,  7East,385;  3  Smith, 
358;  6Esp.41. 

Although  it  was  at  one  time  doubtful  whether 
the  question  of  reasonable  notice  was  not  a  ques- 
tion of  fact  to  be  submitted  to  the  jury  under  all 
the  circumstances  of  the  case.  Hilton  v.  Shepherd, 
6  East,  14,  n.:  S.  P.  Hopes  v.  Alder,  6East,16\ 

The  general  rule  as  to  what  shall  be  a  reason, 
able  notice  seems  to  be,  that,  with  respect  to  per- 
sons  living  in  the  same  town,  the  notice  must  be 
given  by  the  next  iny.  Darbiehire  v.  Parker,  6 
East,  3 ;  1  Smith,  195 :  &  P.  Smith  v.  MulUtt,  2 
Camp.  20a 

And  with  regard  to  persons  living  at  different 
places,  that  a  party,  in  order  to  avoid  laches,  must 
give  notice  by  the  next  post, — which  does  not 
mean  tKe  next  possible  post,  but  the  next  post  at 
which  it  would  be  reasonably  practicable  to  give 
notice.  Williams  v.  Smith,  2  B.  &  A.  496. 

A  bill  indorsed  in  blank,  and  deposited  by  the 
holder  with  his  bankers,  became  due  on  Satur- 
day, and  was  presented  for  payment  about  two 
o'clock  on  that  day ;  payment  being  refused,  the 
bill  won  noted  and  again  presented  between  nine 
and  ten  in  the  evening  by  a  notary  :  on  Monaay, 
the  bankers  informed  the  holder  that  the  bill  was 
dishonoured,  who  on  Tuesday  about  noon  gave 
notice  to  the  indorsor;  the  holder  Hved  at 
Knightsbridge,andthe  indorsor  in  Tottenham- 
court-road :— Held,  that  this  notice  was  sufficient 
to  entitle  the  holder  to  recover  against  the  in. 
dorsor.  Haynee  v.  Strifes,  3  B.  &  P.  599. 

A  bill  was  presented  and  dishonoured  on  the 
3d ;  on  the  4th  a  letter  was  written  to  the  plain, 
tiff,  informing  him  of  it,  which  he  received  on  the 
6th,  being  Sunday,  and  on  the  Tuesday  evening 
sent  notice  by  the  post  to  the  defendant : — Held, 
that  the  plaintiff  was  not  bound  to  open  the  letter 
till  the  Monday  morning,  and  that  therefore  he 
had  given  the  defendant  notice  by  the  next  day's 
post     Wright  v.  Shawcroet,  2  B.  &  A.  501,  n. 

Notice  of  non-payment  given  by  an  Indorsee, 


living  in  Holborn,  to  an  indorsor  living  at  Isling- 
ton, by  nine  on  the  night  of  the  day  following  the 
day  on  which  the  indorsee  knew  it,  is  reason- 
able notice.  Jameson  v.  Swinlon,  2  Taunt  224 ; 
2  Camp.  373. 

Where  a  bill  was  dishonoured  on  Saturday,  in 
a  place  where  the  post  went  out  at  half-past  nine 
in  the  morning: — Held,  that  it  was  sufficient  no- 
tice to  send  a  letter  by  the  following  Tuesday 
morning's  post  Hateiee  v.  Salter,  4  Bing.  715 ; 
1  M.  &  P.  750. 

A  party  receiving  notice  of  dishonour  of  a  bill 
of  exchange,  need  not  give  notice  to  the  person 
above  him  till  the  next  post  after  the  day  on 
which  he  himself  receives  the  notice,  although 
he  might  easily  give  it  that  day,  and  there  is  no 
post  the  day  following.  Grill  v.  Jeremy,  M.  4t 
M.  61— Tenterden. 

A  bill  due  on  the  4th  was  presented  for  pay- 
ment that  day  by  the  payees'  bankers.  On  the 
5th  it  was  returned  dishonoured  to  the  payees, 
who,  in  the  course  of  the  6th,  sent  a  letter  to  the 
drawer  by  the  two-penny  post: — Held,  that  this 
was  sufficient  notice,  ecott  v.  lAfferd,  9  East* 
347;  ICamp.  246-~EUenboroagn. 

It  is  sufficient  if  the  letter  conveying  the  no- 
tice be  proved  to  have  been  put  into  a  receiving- 
bouse  at  such  an  hour,  that,  according  to  the 
coarse  of  the  two-penny  post,  it  would  be  deli- 
vered on  the  day  in  which  the  party  was  entitled 
to  notice.  Hilton  v.  Fairclough,  2  Camp.  633— 
Lawrence. 

But  it  is  not  sufficient  where  the  party  received 
notice  on  the  20th,  and  gave  notice  by  a  letter 
put  into  the  two-penny  post  on  the  evening  of 
the  21st,  but' so  late  that  it  was  not  delivered  un- 
til the  morning  of  the  22d.  Smith  v.  MuUett,  2 
Camp.  208— Ellenborough.  > 

A  country  banker  has  an  entire  day,  after  re- 
ceiving notice  of  the  dishonour  of  a  bill  payable 
in  London,  to  transmit  the  same  to  his  customer, 
so  that  notice  by  the  next  day's  post,  though  it  be 
not  the  next  post,  will  be  time  enough ;  therefore 
where  a  bill  was  dishonoured  on  the  14th,  and 
notice  sent  by  the  post  to  the  country  bankers  on 
the  15th,  which  reached  them  on  the  morning  of 
the  17th,  (being  Sunday,)  and  they  on  the  next 
day  sent  notice  by  the  post  to  the  indorsee,  but 
not  before  twelve  at  noon,  at  which  time  the  post 
set  out  for  the  place  where  the  indorsee  resided : 
— Held,  that  this  notice  was  within  time.  Bray 
v.  Hadwen,  5M.&.S.  68. 

Where  the  defendant  paid  the  plaintiff  notes 
on  Friday,  several  hours  before  the  post  went  out, 
and  the  plaintiff  transmitted  them  partly  by  a 
coach  on  Saturday,  and  partly  by  Sunday  night's 
post,  and  both  parts  arrived  in  London  on  Mon- 
day, and  were  presented  for  payment  and  disho- 
noured on  the  Tuesday; — Held,  that  the  plain- 
tiff, in  so  transmitting  these  notes,  had  been 
guilty  of  no  laches,  and  might  consider  them  as 
no  payment,  and  recover  for  the  original  debt 
Williams  v.  Smith,  2  a  &  A .  496 :  &  P.  Wright 
v.  Shawcroes,  2  B.  &  A.  501,  n. 

Where  a  bill  of  exchange  passed  through  the 
hands  of  five  persons,  all  of  whom  lived  in  Lon- 
don or  the  neighbourhood,  and  the  bill  when  due 


Hilton  v.  Shtpherd,  6  East,  14,  n. 
1  A  banker  in  London,  corresponding-  wit 
banker  abroad,  ha*  the  earns  right,  with  rear, 
to  English  bills  of  hia  corres  pond  cut  becom 
due  while  in  his  hands,  as  an  English  banker 
with  reaped  to  his  customer  in  England;  i 
therefore,  if  aucb  a  bill  be  dishonoured,  he  r. 
•end  it,  when  returned,  to  hia  correspond 
abroad;  but  semble,  that  if  the  foreign  con 
pondent  be  afterwards  in  London,  in  possession  of 
the  bill,  he  ought  not  to  send  it  again  to  the 


Proof  that  duplicate  notices  of  the  dishonour  of 
a  bill  were  written,  and  that  a  letter  waa  delivered 
to  the  defendant  upon  the  dishonour  of  a  bill,  to- 
gether with  proof  of  notice  to  produce  the  letter 
so  delivered,  aa  containing  notice  of  dishonour,  ia 
evidence  (on  default  of  production)  that  the  de- 
fendanthad  notice.     Id. 

And  it  seems  that  there  is  no  substantial  dis- 
tinction between  a  duplicate  original  and  a  copy 
lade  at  the  time,  and   authenticated   i 


Uu3E>w  KHELtoS  "•-  «  «•—<, ' «""".  in.  3  a  *.  a  s» 

dishonour  to  the  pari;  who  indorsed  it  to  him.  I  A  duplicate  copy  of  an  original  letter  giving 
Daly  v.  SlaUtr,  4Car.  &  Payne,  200— Tenlerden. .  notice  of  the  dishonour  of  a  hill,  ia  admissible  ha 

If  there  are  aeveral  indoraora  of  a  bill,  and  the  evidence  without  an;  notice  to  produce  suchori- 
laat  indorsee  and  holder  resorts  in  the  first  in-   g'™1  ^Iter.     Id- 

stance  to  the  first  of  such  indoreors,  he  is  not  en-  Although  it  baa  been  held  at  Nisi  Prhaa,  that  ■ 
titled  to  as  many  days  as  there  are  indorsors  to  copy  of  tho  letter  cannot  be  given  in  evidence, 
.  givenoticeof  dishonour  in,  but  must  give  it  with-  without  notice  to  produce  the  original,  l^ngdtm 
in  the  ssrne  time  aa  be  would  have  been  obliged  v.  Ihdla,  5  Eap.  137— Ellen  borough, 
to  do  it  in,  if  ho  had  resorted  al  first  to  bis  own  I  So,  alao,  that  parol  evidence  of  it*  content,  ia 
immediate  indoraor.  Dobreti.Eaatwaod.SC.tt.  inadmiasifale.  She*,  v.  Markham,  Peake,  163 — 
P.  250— Burrow.  ,  I  Kenyou. 

It  ia  not  enough  that  the  drawer  or  indoraor  re-  The  plaintiff  being  required  to  prove  notice,  it 
ceivea  notice  in  as  many  days  ae  there  are  subee-  is  not  sufficient  to  s!:ow  that  a  letter  waa  sent  on 
qoent  indorsees,  unless  it  is  shown  thst  each  in- 1  the  second  or  third  daj,  and  the  non- production 
dorsorgavenoticewithinadayailerreceivingit.of  the  letter  of  notice  by  defendant  a  Bbrds  no 
Marth  v.  MaxwtU,  2  Camp.  210,  n, — Ellenb.  presumption    in   plaintiffs    favour,      fnirson    i. 

A  bill  was  presented  for  payment  at  a  banking  :  SUnoood,  1  Stark.  314— Ellen borough. 
house  in  London,  where  it  was  mode  payable  on  If  a  letter,  piling  notice  of  the  dishonour  of  a 
the  35th,  when  it  was  dishonoured  |  but  under  a  bill,  contain  this  passage,  - 1  did  not  know  till 
donbt  whether  the  presentment  waa  not  made  too  within  these  few  daja  where  you  were  to  he 
early  on  that  day,  it  was  again  presented  shortly  found ; "  such  passage  is  not  to  be  taken  ae  pro*. 
before  5  o'clock  on  the  26t!i,  and  again  disho-  ing  that  the  notice  was  not  given  on  the  next 
nourcd  ;  it  waa  returned  to  the  mdorsor  in  Lou-  day  after  the  residence  of  tlie  party  waa  diteorer- 
don,  on  that  day,  and  notice  sent  of  the  dishonour '  ed.  Ktrby  v.  England,  2  C.  Sc.  P.  3UU—  Abbott. 
by  the  post  of  the  27th,  into  the  country,  where  |  Wnere  u,e  „,;_  of,,  bankrupt  declared  ae 
the  mdorsor  lived  :— Held,  that  thia  was  due  dill-  indorsees  against  the  drawer,  and,  to  prove  notice 
genee,  and  due  notice  of  the  dishonour,  Zaag-  j  w  „„  ]lttflr  of  mo  ^honour  by  the  accentor, 
daU  v.  Trimmer,  15  East,  291.  '  prodoeed  an  agreement  between  the  drawer  wss] 

As  the  law  of  mcrehanla  respects  the  religion  '  K.  (an  intermediate  indorsee,)  reciting  that  tan 
of  different  people,  a  Hebrew  indorsee  was  held  hill  was,  amongst  other  bills  to  which  the  drearer 
not  guilty  oflaciics,  whoncglectcd  to  give  notice  |  was  a  porly,  over-due,  and  was  or  ooght  to  he  in 
on  the  regular  day,  that  day  being  a  festival,  the  hands  of  IL,  waa  evidence  to  satisfy  the  srtnr- 
whereon  he  was  forbid  to  attend  to  secular  busi-  mem.  of  due  notice  of  the  dishonour  to  the  draw- 
neaa.  Linda  v.  IJanearth,  2  Camp.  602— Ellenb.   Wi  though  the  assignees  were  no  partiea  to  Ine 

Thetimcconaumedinmakingneccssaryinqui.  ^JT^jjeJ*-""  *  **•  2  D'  *  *"  ***  ; 

mtputerfos^^^^ 

came  acquainted  with  the  dishonour  on  the  3th,  due, demanded  |*,mentof  thc«do™,wi» ,  fir* 
and  not  knowing  the  parties  notice  was  not  de-  Proral*ed  to  P»Y  «  ifhe  wouldcaHagajn  with  tee 
.patched  to  them  till  the  16th,  the  original  in-  «^nt,  and  afterwardeaaidthalhe  hadirt  e-J 
doraor  was  still  held  liable.  Baldwin  v.  Rich-  rB«a"  n*fe'  b"1"  *•  dekbl  ™1»^J  *»■• 
0rrf»n,2D.&.R.285;  1  B.  &.  C.  245.  would  pay  ttj-Held, mat  the  firrtcorivereeUe-. 

i  being  an  absolute  promise  to  pay  the  bill,  wee. 
In  an  action  on  a  bill,  where  the  declaration  prima  facie,  an  admission  that  the  bill  had  been. 
alleges  thstnoticc  of  dishonour  was  given  to  Lhc  ,  presented  to  the  acceptor  for  payment  in  due 
defendant,  it  will  satisfy  the  allegation,  to  ahow  time,  and  had  been  dishonoured,  and  that  due  no- 
that  notice  was  given  before  action  brought,  al-  ticc  had  been  given  of  it,  to  the  indorsee,  and  ear- 
though  from  the  parlies  not  being  to  be  found  it  perseded  the  necessity  of  other  proof  to  satisfy 
was  not  given  at  the  proper  time.  Harris  v.  those  averments  in  the  declaration.  Leiefie  t 
Ricfoirdion,  4  C.  A.  P.  522— Tcnterdcn.  1  Robtrttoa,  7  East,  231. 
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Under  an  allegation  of  notice,  it  may  be  ques- 
tionable whether  evidence  can  be  given  of  facts 
to  excuse  notice,  or  whether  to  let  in  such  evi- 
dence the  facts  should  not  be  specially  pleaded. 
Corey  v.  Scott,  BayL  Bills.  329  :  S.  C.  not  &  P. 
3  B.  &.  A.  619. 

Where,  in  an  action  against  the  indorsor  of  a 
bill,  notice  of  its  dishonour  was  proved  on  a  par- 
ticular day,  being  the  second  day  of  the  term  in 
which  the  action  was  brought,  and  the  memo- 
randum on  the  record  was  intituled  as  of  that 
term  generally ;  it  was  sufficient  for  the  plain- 
tiff's attorney  to  produce  the  draft  of  the  decla- 
ration, and  prove  that  it  was  in  fact  filed  on  a 
day  subsequent  to  that  on  which  the  notice  of 
dishonour  was  proved.  Howe  v.  Cocker ,  3  Stark. 
13£-AbbotL 

11.  Consequence  of  Neglect. 

Want  of  due  notice  of  non-acceptance  of  a  bill 
discharges  the  drawer  and  indorsor,  and  if,  under 
ignorance  of  the  circumstances,  any  indorsor 
should  pay,  he  does  not  by  that  act  revive  the 
liability  of  the  previous  indorsor  or  drawer.  Rot- 
cow  r.  Hardy,  12  East,  434 ;  2  Camp.  458. 

The  indorsor  of  a  bill,  which  bad  been  dMio- 
Doured,  and  which  a  subsequent  indorsee  had 
made  his  own  by  laches,  paid  the  bill  and  imme- 
diately gave  notice  of  its  dishonour  to  the  de- 
fendant, a  prior  indorsor :— Held,  that  the  plain* 
tiff  could  not  recover  the  amount,  although  it  ap- 
peared that  the  defendant,  in  case  successive 
notices  had  been  given  by  all  the  parties  on  the 
bill,  could  not  have  received  notice  of  dishonour 
at  an  earlier  period  ;  for  the  plaintiff  by  paying 
the  bill  could  not  place  the  prior  indorsors  in  a 
worse  situation  than  they  would  otherwise  have 
been  in.     Turner  v.  Leech,  4  B.  &  A.  451. 

If  the  indorsee  of  an  inland  bill,  not  due,  pre- 
sent it  lor  acceptance,  which  is  refused,  and  delay 
giving  notice  to  his  indorsor,  the  indorsor  will  be 
discharged.     Goodall  v.  Dolley,  1  T.  R.  712. 

But  where  the  payee,  having  presented  a  bill 
for  acceptance,  which  was  refused,  indorses  it  to 
the  plaintiff  for  value,  without  giving  notice  of 
the  dishonour,  either  to  the  drawer  or  the  in- 
dorsee, and  the  latter  presents  it,  when  it  is 
again  refused  acceptance,  of  which  the  drawer 
receives  due  notice : — Held,  that  the  drawer  was 
not  discharged  from  his  liability  to  the  indorsee, 
by  the  payee's  neglect  to  give  notice  of  the  pre- 
vious dishonour.  O'Keefe  v.  Dunn,  1  Marsh. 
613 ;  6  Taunt.  305.  And  gee  Dunn  v.  O'Keefe, 
(in  error,)  5  M.  &  S.  282. 

The  drawer  of  a  bill  absconded,  and  was  made 
a  bankrupt  before  the  bill  was  due.  His  boose 
continued  open  in  tho  possession  of  the  messen- 
ger under  the  commission  after  the  bill  was  due. 
The  holder  knew  of  the  appointment  of  the 
drawer's  assignees  before  the  bill  was  due,  before 
which  time  the  acceptor  became  bankrupt,  and 
the  holder  neither  gave,  nor  made  any  attempt 
to  give  notice  of  the  dishonour,  either  to  the 
drawer  or  his  assignees :  Held,  that  he  was 
guilty  of  laches,  and  that  his  claim  against  the 
drawer  was  barred,  and  consequently,  that  he 
had  no  right  to  prove  the  bills  under  the  drawer's 


commission.    Bohdo  v.  Proctor,  6  D.  So  R.  610 ; 
4  13.  &  C.  51 7. 

A,,  being  in  insolvent  circumstances,  B.  under* 
took  to  be  a  security  for  a  debt  owing  from  A.  to 
C.  by  indorsing  a  promissory  note  made  by  A. 
payable  to  B.  at  the  house  of  D. ;  the  note  was 
accordingly  so  made  and  indorsed  with  the 
knowledge  of  all  parties ;  just  before  it  became 
due,  B.  being  informed  that  D.  had  no  effects  of 
A.  in  his  hands,  desired  D.  to  send  the  note  to 
him,  and  said  he  would  pay  it,  B.  having  then  a 
fund  in  his  hands  for  that  purpose;  it  was  not 
presented  at  D.'s  bouse  till  three  days  after  it 
was  due : — Held,  that  C.  could  not  maintain  an 
action  against  B<  on  the  note,  due  diligence  not 
having  been  used  in  presenting  the  note,  as  soon 
as  it  was  due,  to  D.  for  payment,  and  in  giving 
immediate  notice  to  B.  of  the  non-payment  by  D.; 
for  B.  had  a  right  to  insist  on  the  strict  rule  of 
law  respecting  the  indorsor  of  a  note,  notwith- 
standing the  particular  circumstances  of  the  case. 
Nicholson  v.  Goulhit,2  H.  Black.  609.  • 

The  defendant,  being  unable  to  pay  a  bill  when 
due,  which  he  had  accepted,  obtained  time,  and 
indorsed  to  the  plaintiff,  as  a  security,  a  bill 
drawn  by  himself  to  his  own  order,  which,  when 
due,  was  dishonoured  by  the  drawee,  but  the 
holder  omitted  to  give  the  defendant  notice : — 
Held,  that  by  these  laches  the  defendant  was  not 
only  discharged  as  indorsor  of  the  one  bill,  but 
also  as  acceptor  of  the  other.  Bridges  v.  Berry  y 
3  Taunt  130. 

12.  When  waived. 
The  expression  by  the  drawer,  w  if  I  am  bound 
to  pay  it  I  will,"  is  no  waiver  of  the  want  of  no- 
tice of  non-payment  by  the  acceptor.    Dennis  v. 
Morrice,  3  Esp*  158 — Kenyon. 

But  where  the  drawer  said  he  had  no  regular 
residence,  but  would  call  and  see  if  the  bill  was 
paid : — Held,  that  he  had  waived  the  objection  of 
want  of  notice.  Phipson  v.  Kneller,  4  Camp.  285 ; 
1  Stark.  116— EUenborough. 

If,  after  a  bill  is  dishonoured,  the  indorsor  offer, 
to  pay  the  holder  so  much  in  the  pound  on  the 
amount ;  this  dispenses  with  proof  of  the  notice 
of  dishonour.  Marge t$on  v.  Aitkcn,  3  C.  &  P. 
338— Tenterden. 

An  offer  on  the  part  of  the  indorsor  of  a  bill  to 
pay  part  of  the  amount,  and  the  costs,  and  to 
give  a  warrant  of  attorney  for  the  residue,  will 
not  dispense  with  the  proof  of  notice  of  dis- 
honour. Standage  v.  Creighton,  5  C.  &,  P.  406 — 
Denman. 

It  was  proved,  in  an  action  against  the  indorsor 
of  a  bill,  that  two  months  after  it  was  due,  it  was 
produced  to  him,  and  inquiries  were  made  as  to 
the  drawer  and  acceptor;  upon  which  be  said 
that  if  the  holder  would  take  10s.  in  the  pound, 
he  would  secure  it : — Held,  sufficient  to  dispense 
with  proof  of  notice  of  dishonour.  Dixon  v.  Elliott, 
5C.  &P.437— Park. 

In  an  action  against  the  drawer  of  a  foreign 
bill,  a  promise  of  payment  by  the  defendant  after 
the  bill  was  due,  is  sufficient  evidence  of  a  pro- 
test for  non-payment,  and  notice  of  the  dishonour 


com  modal  ion  bill,  that  the  bill  will  be  ratified 
before  the  next  term.  Wood  v.  Brawn,  1  Stark. 
317— -Ellcnboroagh. 

And,  (em  Me,  that  a  defence  of  payment  by  the 
drawer  is  a  waiver  of  laches  in  the  holder  not 
having  given  due  notice  of  dishonour.  Stargei 
?.  Derrick,  Wighlw.  76. 

After  put  payment,  with  a^full  knowledge  of 
the  default,  ■  party  cannot  insist  upon  want  of 
notice  or  neglect  of  presentment.      Vaughur 
JFWIer.SSlra.  1S«. 


flpay. 


t  v.  Bailey, 


The  indorsee  of  •  note  may  recover  upon  it 
against  the  payee  and  indorsor,  on  evidence  of  a 
promise  to  pay  it,  made  some  time  after  the  dis- 
honour of  the  note  by  him  to  a  subsequent  in- 
dorsee, who  then  held  it ;  without  direct  proof  by 
the  plaintiff,  that  due  notice  of  the  dishonour 
was  given  to  such  payee  and  indorsor.  Potter  v. 
Rayaorth,  13  East,  417. 

But  a  subsequent  proposal  by  the  Indorsor  to 
pay  the  bill  by  instalments,  made  without  know- 
ledge of  the  indorsee's  laches,  is  not  a  waiver  of 
the  want  of  notice.  GnorfoU  v.  Dolley,  1  T.  R, 
712.  And  tee  Rwcovy.  Hardy,  12  East,  434 ;  2 
Camp.  458. 

And  where  the  drawer  or  indorsor,  after  being 
arrested,  without  acknowledging  bis  liability, 
meroly  offers  to  give  a  bill  by  way  of  compro- 
mise, it  does  not  obviate  the  necessity  of  proving 
notice,  Cuming  v.  French,  3  Camp.  106,  n. — 
Ellenboroogb. 

Where  the  holder  of  a  bill,  upon  ila  being  dis- 
honoured, received  part  payment,  and  for  the  re- 
sidue another  bill,  drawn  and  accepted  by  per- 
sons not  parlies  to  the  original  bill ;  and  after- 
wards toed  the  drawer  and  acceptor  upon  the 
original  bill: — Held,  that  it  was  sufficient  for  him 
to  prove  presentment  of  the  substituted  bill  to 
the  acceptor  for  payment,  and  that  it  was  dis- 
honoured, without  proving  that  he  gave  notice  of 
the  dishonour  to  the  drawer  of  the  substituted 
bill.     Bithop  v.  Rime,  and  Same  v.  Bayley,  3  M. 

A,  a  363. 

In  an  action  against  indorsor  of  a  note,  paya- 
ble at  twelve  mouths  after  date,  a  parol  agree- 
ment entered  into  between  him  and  the  maker 
when  it  was  drawn,  that  it  was  not  to  be  demand. 
ed  until  estates  of  the  maker  had  been  sold,  and 
that  tho  defendant  indorsed  such  note  as  a  surety 
only,  cannot  be  received  in  evidence  aa  a  waiver 
of  the  notice  of  ila  dishonour.  Fret  v.  Hawkins, 
1  Moore,  535. 

Want  of  notice  to  a  bankrupt  drawer  of  the 
dishonour  of  a  bill,  may  be  supplied  by  evidence 
of  his  acknowledgement  after  the  act  of  bank 
rapley,  that  it  would  not  be  paid.  Brett  t.  Lett  tit, 
13Eaat,313;  1  Row,  103. 


money  and  promised  to  take  up  the  bul«- 
cordingly ; — Held,  that  in  an  action  by  tha  is. 
dorsee  against  the  drawer,  the  latter  mif  hi  sera. 
thelesa  set  Dp  a*  a  defence  thai  the  bill  wis  M 
duly  presented  for  payment,  and  (nil  he  hid  a* 
had  regular  notice  of  its  dishonour.  Hektrt. 
Birch,  3  Camp.  107— Elleuborough  :  SP.fsn. 
ttr  v.  JurdUn,  16  East,  105. 

But  that  the  sum  paid  him  by  the  accept* 
was  money  had  and  received  to  the  pbuBliTl 
use.     Id. 

A  declaration  by  the  payees  against  the  inf- 
ers of  s,  bill  averred  presentment  to,  and  not* 
payment  by  the  drawees,  neither  of  which  •»*- 
ments  Were  proved ; — Held,  that  the  Dotiatstat 
drawers  was  waived,  by  proof  of  on  order  lire" 

by  the  hitler  b    "  '  ,l~ 

if  presented;  t 

ment,  though  the  payees  were 
order  before  the  bill  became  di 
D.  *  R.  H.  P.  C.  57—: Abbott. 

In  an  action  against  the  drawer,  the  rear!  sf 
C.  P.  left  it  to  the  juijlo  presume  froffldmav 
stances  (such  aa  the  payment  of  a  partof  1* 
without  any  objection  to  wanl  of  notice.) ■**■ J* 
due  notice  had  been  regularly  given.  Ibrffii- 
Wilson,  1  Taunt  12. 

If  in  an  action  against  an  indorsor,  who  is •* 
charged  by  lachea,  the  holder  relics  upon  a** 
promise,  he  must  prove  ho  has  demanded  rar- 
roent  from  the  acceptor,  before  the  eoBimrwr- 
ment  of  the  action.  flnnra  v.  JT Derm*,  5  a*> 
265—  Kile  n  borough. 

But  it  has  since  been  held,  that  it  is  reffi**1 
evidence  of  presentment  for  payment  and**** 
of  dishonour,  that  tho  defendant  absolutely  £* 
miaed  to  pay  the  note  or  bill  after  it  *■»» 
Taylor  v.  Jones,  2  Camp.  105— Bayley:  a.1- 
Laadie  v.  Robertson,  6  East,  331. 

Any  admission  by  a  deftndantas  indors*  sf 
his  liability,  made  when  he  was  arrested  indif 
norant  of  the  facts,  and  whether  he  tgW" 
by  law  to  pay,  is  not  binding,  itan*  V.  Jfesas". 
1  Esp.  155—  Kenyon. 

Proof  that  lh«  drawer  of  a  bill  knew  W**JJ 
after  its  maturity  that  it  wn  unpaid,  •"V*," 
hands  of  a  particular  indorsee,  and  objettrs 
pay  it  on  the  ground  of  fraud  in  the  •"•""J"* 
it,  is  evidence  to  go  to  a  jury  thathe  tad  re»* 
ed  regular  notioc  ofdiahooour.    P7iUrsjv.Js<s, 

a3i.AdoI.186;  lM.etRob.al. 


SI.  Patmar  ros.  NoMavmirf. 


By  2  &  3  WUL  *,  c.  98,  bills  expressed  fcj* 
paid in  any  other  place  than  the  place  ft*?*""" 
tioned  aa  the  residence  of  the  drawee,  a  **£ 


copied,  may  be  protested : 


1  uh  smn  -  -j. 
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place  without  further  presentment  to  the  drawee, 
unless  the  amount  be  paid  on  the  day  of  payment. 

By  9  $  10  Wilt.  3,  c.  17,  inland  bills  for  St.  or 
upwards,  payable  after  date,  may  be  protested. 

The  provisions  of  9  &  10  Will.  3,  c.  17,  re- 
specting protests  of  inland  bills,  do  not  apply  to 
such  biHs  as  arc  made  payable  alter  sight  Left- 
ley  ¥.  Mills,  4  T.  R.  170. 

Therefore  an  acceptor  of  such  a  bill,  who  re- 
fuses payment  on  the  third  day  of  grace,  is  not 
liable  to  any  charge  for  the  noting  of  the  bill.  Id. 

To  entitle  the  indorsee  of  an  inland  bill  to  re- 
cover interest  from  the  drawer,  it  is  not  necessa- 
ry to  protest  the  same  for  non-payment. '  Windle 
▼.  Andrew^  B.  &,  A.  696 ;  2  Stark.  425. 

It  is  not  necessary  to  set  out  (he  protest  of  an 
inland  bill,  unless- the  party  gees  for  the  interest 
and  cost ;  bnt  if  it  be  set  out,  it  must  be  proved. 
Boulager  v.  Talleyrand;  2  Esp,  550 — Kenyon. 

After  a  bill  has  been  protested  for  non -accept- 
ance, a  second  protest  is  gratuitous  and  unneces- 
sary. De  La  Torre  v.  Barclay,  1  Stark.  7 — 
Ellenborough. 

A  protest  is  necessary  in  the  case  of  the  ac- 
ocptors  of  a  foreign  bill  for  honour.  Hoare  v. 
Cazenove,  16  East,  391. 

A  party  to  a  bill  is  not  liable  for  money  paid 
to  bis  ose  by  a  person  who  takes  up  the  bill  for 
bis  honour,  unless  a  formal  protest  of  payment  to 
his  honour  be  made  before  payment  of  the  bill, 
that  being  the  usual  custom  of  merchants.  Van- 
dewall  v.  Tyrrell^  M.  &.  M.  87— Tenterden. 

A  person  who  pays  a  bill  for  the  honour  of  any 
of  the  parties,4  becomes,  on  payment,  a  holder 
upon  the  transfer  of  the  person  for  .whom  be 
made  the  payment,  and  not  of  the  person  be  has 
paid,  and  may  not  only  sue  the  latter  but  the 
other  parties  to  the  bill.  Mertens  v.  Winnington, 
1  Esp.  112— Kenyon. . 

In  an  action  on  a  bill  by  a  plaintiff,  who  had 
paid  it  under  protest  for  the  honour  of  one  of  se- 
veral indor8ors:-~-Hefd  sufficient,  on  special  de- 
murrer to  a  declaration  against  the  drawer,  to 
state  that  the  plaintiff  had  paid  the  bill  under 
protest,  according  to  the  usage  and  custom  of 
merchants,  without  stating  that  he  had  paid  it  to 
the  last  indorsee,  or  that  the  plaintiff  had  any 
title  to  the  bill.    Cox  v.  EarU,  3  B.  &  A.  430. 

Bills  were  drawn  by  A.  in  England,  on  B*  in 
the  East  Indies,  payable  sixty  days  after  sight, 
and  a  bond  was  entered  into,  conditioned  to  be 
void,  if  the  bills  should  be  duly  paid  in  India,  or 
come  back  to  England  duly  protested  for  non- 
payment, and  the  amount  of  them  paid  by  the 
obligor  within  a  certain  time  after  they  should 
be  so  returned  protested  for  non-payment*  The 
bills  were  sent  to  India,  but,  before  they  arrived, 
R,  the  drawee  had  left  the  country,  and  his 
agents  there  refused  to  accept  them ;  they  were 
then  protested  in  India  for  non-acceptance,  sent 
back  to  England  so  protested,  and  being  pre- 
sented to  the  drawer  hero  for  payment,  were  pro- 
lasted  for  non-payment :  this  was  bolden  to  be  a 
substantial  performance  of-  the  condition  of  the 
bond.    Fr*j*AV.Ciwp6stf,2RBbwk.  163. 

vol  I.  3p 


|  >  But  the  oourtof  K.  B,  upon  error  brought  in 
thai  court  in  this  ease  reversed  the  judgment  of 
theoourtof  C.P.  Campbell  v.  French  (i*  error,) 
6T.R.200. 

^  In  declaring  against  the  indorsor  of  a  foreign 
bill,  the  omission  of  the  averment  of  protest  is 
only  matter  of  form,  and  cannot  be  taken  advan- 
tage of  under  a  general  demurrer.  Salomens  v. 
fifaeeZy,  3  Dougl.  296. 

2.  How  made  and  proved* 

Semble,  if  a  foreign  bill  be  regularly  proteased 
and  noted,  the  protest  may  be  drawn  up  in  form 
at  any  time  afterwards.  Chatert  v.  BtU,  4  Esp. 
48— Kenyon.    And  see  Selw.  N.  P.  379. 

It  is  not  necessary  that  notice  of  non-accept- 
ance or  non-payment  of  a  bill  should  be  accom- 
panied with  a  copy,  of  the  protest  Cromwell  v. 
Hynson,  2  Esp.  511 — Kenyon. 

Where  the  drawer  of  a  foreign  bill,  at  the  time 
of  drawing,  was  in  a  foreign  country,  but  return- 
ed home  before  it  became  due,  at  which  time  it 
was  dishonoured  and  protested,  but  notice  of  the 
dishonour  only,  and  not  of  the  protest,  was  left  at 
the  drawer's  house : — Held,  that  this  was  suffi- 
cient Robins  v.  Gibson.  1  M.  &  S.  288 ;  3  Camp. 
334. 

A  promise  of  payment  by  the  defendant  (the 
drawer)  after  a  bill  was  due,  is  sufficient  evi- 
dence of  a  protest  for  non-payment,  and  notice  of 
the  dishonour  of  the  bill.  Gibbon  v.  Coggon,  2 
Camp.  188 — Ellenborough.  And  see  Qreenway 
v.  Htndley,  4  Camp.  52. 

A  foreign  bill  was  drawn  by  A.  upon  C.  <fe  Co., 
who  resided  at  Liverpool,  in  favour  of  LfR.  & 
Co,  and  by  A.  indorsed  to  the  plaintiffo.  The 
bill  was  drawn  M  sixty  days  after  sight,  pay  to 
L.  R.  &  Co^  in  London,4*  &c  It  was  refused 
acceptance  by  the  drawees,  but  accepted  under 
protest  for  the  honour  of  the  drawer  by  the  de- 
fendants, as  follows: — "Accepted,  under  pro- 
test, for  honour  of  R.  L.  &-  Co*,  and  will  be  paid 
for  their  aceount  if  regularly  protested,  and  re- 
fused when  due.*1  This  bill  was  presented  for 
payment  at  the  residence  of  the  drawees  in  Li- 
verpool, and  protested  at  Liverpool,  for  non-pay- 
ment; but  it  was  not  presented  for  payment  or 
protested  in  London  where  the  drawees  bad  not 
any  house  of  business: — Held,  that  the  holders 
were  entitled  to  recover  against  the  acceptors  for 
honour ;  and  that,  under  these  circumstances,  a 
presentment  in  London,  and  protest  there,  were 
not  necessary.  Mitchell  v.  Baring,  4  a  <fc  P.  35 ; 
AL&M.  381— -Tenterden.    New  trial  refused. 

In  an  action  by  the  payee  against  the  drawer 
of  a  bill,  the  declaration  stated,  that  the  latter 
drew*  it  at  "St  Helena,  to  wit,  at  Westminster," 
and  did  not  aver  a  protest  either  for  non-accept- 
ance or  non-payment :  on  the  production  of  the 
bill,  it  was  dated  at  St  Helena,  and  not  stamped: 
on  an  objection,  that  it  was  inadraissahle  as  an 
inland  bill,  for  want  of  such  stamp,  and  that  the 
plaintiff  had  given  no  evidence  of  a  protest  for 
non-acceptance  or  non-payment : — Held,  that  as 
there  was  evidence  of  a  subsequent  promise  by 
the  defendant  to  pay  the  amount  of  the  bill,  ecu- 


9.  When  for  Accommodation. 

A  bill,  accepted  for  the  accommodation  of  the 
drawer,  becoming  due,  a  third  person,  expecting 
to  have  fundi  in  his  hands  belonging  to  the  son 
of  the  drawer,  took  it  up,  in  order  lo  prevent  pro- 
ceeding* against  the  drawer,  on  condition  that 
he  should  be  allowed  to  stand  in  the  place  of  the 
holder  (the  first  indorsee,)  and  sue  in  his  name : 
this  does  not  discharge  the  acceptor  from  an  ac- 
tion afterwards  brought  by  such  third  person  in 
the  name  of  the  indorsee,  even  although  the 
former  had  declared  that  he  would  not  trouble 
the  acceptor.  Adam$  v.  Gregg,  2  Stark.  531 — 
Abbott. 

Although  the  holder  of  a  bill  had  notice  when 
he  took  it,  thai  the  acceptor  bad  only  accepted  it 


for  the  accommodation  of  the  drawer,  yet  the  ae» 
ceptor  is  bound  to  pay  it,  and  nothing  can  ens- 
charge  him  but  payment  or  a  release.  Ireland 
(Bank)  y.  Bereeford,  6  Dow,  237. 

The  acceptor  of  an  accommodation  bill  having 
delivered  it  to  A.  for  a  special  purpose,  and  toe 
latter,  without  performing  his  trust,  having  quit- 
ted the  country  after  committing  an  act  of  bank, 
ruptcy,  was  pursued  by  a  creditor,  who  obtained 
the  bill  from  him  in  ignorance  of  his  bankruptcy, 
and  of  the  circumstances  under  which  the  bul 
was  accepted : — Held,  that  the  acceptor  was  not 
liable  upon  the  bill  at  the  suit  of  the  creditor  who 
had  so  possessed  himself  of  it    Smith  v.  Be 
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pled  with  a  letter  written  by  his  attorney,  offer- 
ing terms  for  payment,  it  was  a  waiver  of  these 
objections,  although  such  attorney  swore  that 
such  oner  was  made  without  prejudice.  Patter- 
«0»  v.  Becker,  6  Moore,  319. 

XII.  Aociptor  and  Make*. 

1.  To  what  Amount  liable. 

The  acceptor  is  liable  to  the  full  amount  of 
the  bill,  as  between  himself  and  third  persons, 
bat  only  to  the  sum  for  which  the  acceptance 
was  given  as  between  himself  and  the  drawer. 
DameUjtWiaiam»r2  Stark.l66^£Uenborough. 

•  Therefore*  in  ail  action  brought  against  him, 
he  may  show  that  he  accepted  it  for  value  as  to 
part,  and  as  an  accommodation  as  to  the  rest  Id. 

And  a  party  who  takes  a  bfll  from  the  drawer 
and  knew  that  it  was  an  accommodation  bill, 
cannot  recover  from  the  acceptor  more  than  the 
•mount  of  the  balance  as  between  him  and  the 
drawer.  Jonee  v.  Hibbert,  £  Stark.  304— Bay* 
ley.    And  see  Solomon  v.  Turner,  1  Stark.  51. 

The  indorsee  of  an  accommodation  bill,  who 
takes  it  knowing  it  to  be  such,  and  advances  on 
it  but  part  of  the  amount,  can  only  recover  as 
much  as  be  really  paid ;  alitor,  where  the  bill 
has  been  regularly  drawn,  on  a  fair  account,  in 
the  course  of  trade,  in  such  case  the  indorsee 
may  recover  the  whole.  Wife*  v.  Roberts,  1 
Esp.  261— Kenyon. 

The  indorsee  of  a,  bill,  having  received  part  of 

the  contents  from  the  drawer,  cannot  recover 

more  than  the  residue  from  the  acceptor.  Bacon 

v.  Semrlee,  1 H.  Black.  88 ;  And  tee  Beck  v.  Rob. 

fey,  1 H.  Black.  89,  n. ;  Bayl.  Bilk,  125. 

If  a.  bill  be  given  in  consideration  of  the  de- 
fendant entering  into  partnership  with  the  plain- 
tiff,  and  the'  treaty  be  afterwards  broken  off,  the 
plaintiff  is  entitled  to  recover  a  verdict  on  the 
bill  to  the  amount  of  the  damages  he  has  sus- 
tained, and  not  to  the  full  amount  of  the  bill. 
Ledger  v.  Ewer,  Peake,  216— Kenyon. 

^  Where  the  indorser  paid  part  of  the  amount  of  a 
bill  to  the  holder,  it  was  held  he  might  recover 
the  same  against  the  acceptor  as  money  paid  to 
his  use.  PownaU  v.  Ferrand,  6  B.  dt  C.  439 ;  0 
D.  &  R.  603. 


)r?tts,6b.&R.  120. 


Where  a  party  accepts  bills  drawn  by  one 
partner  on  a  firm  for  his  private  accommodation, 
upon  the  understanding  that  the  drawer  win* 
provide  for  the  bills  when  due,  no  action  on  the 
bills  lies  against  the  acceptor  either  by  the 
drawer  alone  or  by  his  firm  jointly.  Sparrow  v. 
Chiaman,  4  M.  &  R.  206. 

Where  A.  gave  an  accommodation  acceptance 
to  BM  which  B.  gave  to  C.  as  a  security  for  some 
acceptances  of  his,  and  these  acceptances,  when 
they  became  due,  were  paid  by  B.  out  of  the  pro- 
duce of  other  acceptances  given  by  C,  but  A.S 
acceptance  was  not  given  up,  though  C.  Was  de- 
sired not  to  present  it,  and  A.  informed  that  it 
would  not  be  presented : — Held,  that  the  Original 
transaction  was  continued ;  and  A.,  not  calling 
for  the  delivery  of  the  bill,  must  be  preeamed  is 
have  allowed  it  to  remain  as  a  security  in  the 
hands  of  C.  for  such  of  bis  acceptance*  as  were 
subsequent  to  those  for  which  it  was  at  first 
given.  Woodraffev.Bayne,  1 C.  &  P.  600— Best 

A.  having  accepted  bills  for  B.'s  accommoda- 
tion, B.,  by  way  of  collateral  security,  lodged  in 
his  hands  a  bifi  of  lading  of  certain  goods  deli- 
verable to  G,  who  had  no  interest  in  them.  A. 
paid  his  acceptances,  and  B.,  being  indebted  to 
him  to  that  amount,  became  bankrupt,  D.  get 
possession  of  the  goods  and  sold  them : — Held, 
that  A.  might  maintain  an  action  for  money  had 
and  received  against  D.  to  recover  the 
Favenc  v.  HuUett,  1  Camp.  554 


If  A.  is  under  acceptance  to  B^  he  may 
money  of  B.'s  in  his  hands  to  discharge  it,  untfl 
the  bill  is  delivered  up,  or  be  receives  sufficient 
indemnity.  Madden  v.  Kempater,  1  Gamp.  19— 
Ellenboroogh;  &  P. Morse  v.  WiUimwu,  3  C*mf. 

4ia 

The  acceptor  of  several  bills  received  a  power 
of  attorney  from  the  drawer  to  receive  some  ■»> 
ney  and  bold  it  as  a  security: — Held,  that  he  cjsbM 
not  retain  the  money  after  the  bankruptcy  of  the 
the  drawer.  Hovillr.  Leth&aite,  5  Esp.  158- 
Ellenborough. 

A  person  taking  up  a  biU  for  the  honour  of 
the  drawer,  has  no  right  against  the  m 
without  effects.    Ex  parte  Lambert,  13  Vi 
179. 

A.  &  Co.,  bankers  in  the  country,  being  _ 
ed  by  B.  &  Co*,  bankers  in  town,  to  whom  they 
were  indebted,  to  send  up  any  bills  they  csssn 
procure,  transmitted  for  account  an 
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turn  bill,  accepted  by  D.;  when  the  bill  became 
doe,  the  baknce  was  in  favour  of  B.  &.  Co^  but 
the  bills  were  not  withdrawn,  and  afterwards  the 
balance  between  the  houses  tamed  considerably 
in  favour  of  A.  &  Co.,  and  was  so  when  ft&Co. 
became  bankrupts : — Held,  that  A.  &  Co.  were 
entitled  to  recover  against  the  acceptor.  Atwood 
v.  Creiodfe,  1  Stark.  483— Ellenborough. 

A.  aocepts  a  bill  for  the  accommodation  of  Bn 
which  B.  delivers  to  C,  his  creditor,  to  provide 
for  a  bill  about  to  become  due;  C.  before  A.'e 
bill  becomes  due,  returns  it  to  B.,  as  useless,  in 
order  that  it  may  be  forwarded  to  A.,  and  aban- 
dons all  claim  upon  the  bill ;  C.  cannot,  by  sub- 
sequently obtaining  possession  of  the  bill,  acquire 
a  right  of  action  against  A.  Cartwright  v.  Wit- 
Uams,  2  Stark.  340— EUenborough. 

A.  sold  goods  to  B.  in  America,  to  be  shipped 
for  a  European  port,  and  paid  for  by  bills  in  dif- 
ferent sets,  and  at  different  dates,  drawn  by  B.  in 
favour  of  A.  upon  C.  &  Co^  a  mercantile  house 
in  London;  D.  was  appointed  supercargo  and  joint 
trustee  by  A.  and  B.  fbr  securing  remittances  to 
the  house  in  London*  fbr  the  honour  of  the  bills. 
The  goods  being  shipped  for  Europe,  B.  and  D. 
respectively  advised  C.  &  Co.  of  the  transaction, 
who  effected  an  insurance  upon  the  cargo,  by  B.'s 
direction  and  at  his  expense.  The  ship  in  her 
voyage  was  captured;  and  B.  abandoned  the  cargo 
to  the  underwriters  as  for  a  total  loss ;  the  amount 
of  .which  was  paid  to  C.  &■  Co.  in  London,  who 
placed  it  to  the  credit  of  B.;  and  honoured  the 
first  set  of  bills  before  any  fruits  were  received 
from  the  policy,  and  advised  A.  of  that  fact ;  they 
subsequently  advised  him  of  the  payment  of  a 
second  set,  stating  that  they  did  not  know  what 
would  be  the  fate  of  the  third,  which  had  not 
then  appeared  fbr  acceptance,  but  that  they 
would  do  all  they  could  to  prevent  loss  to  the  par- 
ties. Part  of  the  remaini  ng  set  was  subsequently 
paid,  but  the  rest  was  refused  payment  by  C.  & 
Co.  B.  became  bankrupt,  and  CT &.  Co.  account- 
ed with  him  prior  to,  and  with  his  assignees  sub- 
sequent to  his  bankruptcy,  for  all  the  money  ever 
received  by  them  on  his  account.  A.  received 
under  B.*s  commission  a  dividend  upon  the  bills 
remaining  unpaid;  and  bis  administrator  brought 
an  action  fbr  money  bad  and  received  against  C. 
&,  Co»  for  the  balance :— Held,  that  the  action 
was  not  maintainable.  Neale  v.  Reid,  3  D.  &  R. 
156;  1B.&C.657. 

Where  the  Indorsee  of  a  bitl  having  notice  that 
it  was  accepted  without  consideration,  receives 
part  payment  from  the  drawer,  and  gives  him 
tirpe  to  pay  the  residue,  he  thereby  discharges 
the  acceptor.  Laxlon  v.  Peat,  2  Camp.  185 — 
Eilenborough.  Overruled  in  FerUum  v.  Pocock,  1 
Marsh,  14;  5  Taunt  192. 

If  the  holder  of  an  accommodation  bill  take 
a  cognovit  from  the  drawer,  for  payment  by  in- 
stalments, he  does  not  thereby  discharge  the  ac- 
ceptor, whether  at  the  time  of  taking  it  he  knew 
that  it  was  an  accommodation  bill  or  not  Fen- 
turn  r.  Pocock,  5  Taunt  192;  1  Marsh.  14 

The  acceptor  of  a  bill  for  the  accommodation 
of  the  drawer  is  not  discharged  by  time  given  to 
ihe  drawer.    J^gett  v.  jlwnare,  4  Taunt  730. 


In  another  .case  U  was  beH,  that^where  the 
holder  of  a  bill,  known  by  him  to  be  fbr  accommo- 
dation, gave  time  to  the  drawer,  without  the  con* 
sentof  the  acceptor,  the  latter  was  not  discharged, 
Kerrison  v.  Cooke,  3  Camp.  362— Gibbe, 

One  W.  drew  a  biH  upon  the  defendant,  to  whom 
he  was  in  the  habit  of  consigning  goods  fbr  sale; 
the  bill  was  accepted,  but  neither  party  at  the 
time  knew  the  state  of  the  account  between  thesm. 
It  afterwards  appeared  that  the  balance  of  the  ac- 
count was  considerably  in  favour  of  the  defend- 
ant at  the  time  he  accepted  the  bill : — Held,  that, 
nevertheless,  it  was  not  an  accommodation  bill. 
Bagnatl  v.  Andrewes,  4  M.  &  P.  839;  7  fling. 
217. 

The  plaintiff  accented  a  bill  fbr  the  accommo- 
dation of  one  if.,  who  deposited  it  with  the  defend- 
ant as  a  security  for  goods  bought  of  him.  H.  af- 
terwards paid  for  the  foods;  but,  he  being  farther 
indebted  to  the  defendant,  the  latter  refused  to  re- 
store the  bill,  and  subsequently  indorsed  it  for 
value  to  a  third  person,  who  sued  the  plaintiff 
thereon,  and  compelled  him  to  pay  the  amount, 
with  costs : — Held,  that  the  plaintiff  might  re- 
cover from  the  defendant  the  amount  of  the  bill 
on  account  fbr  money  paid ;  and  serobje,  that  he 
might  also  have  recovered  the  costs  of  the  action 
brought  against  him  by  the  holder,  had  they  been 
mentioned  in  the  particulars  of  demand.  Blea- 
den  v.  Charley  5  At  At  P.  14 

Bills  were  accepted  by  A.  for  the  accommoda- 
tion of  B.,  who  being  one  of  the  executors  of  C* 
and.  having  considerable  sums  of  money  in  his 
hands  belonging  to  C's  estate,  which  were  de- 
posited in  a  box  in  B.'s  possession,  discounted 
such  bills  with  the  monies  belonging  to  C's 
estate,  by  taking  ■  out  of  the  box  the  requisite 
amount,  deducting  the  discount,  and  at  the  same 
time  placing  the  biUs  in  the  box : — Held,  that  B. 
could  not  sever  his  character  of  an  accommoda- 
tion holder  of  the  said  bills,  from  his  character 
of  executor,  so  as  to  enable  him  and  his  co-exe- 
cutors to  sue  as  indorsees  of  thehius  of  exchange 
fbr  a  valuable  consideration.  ■  ■  r.  Adams,  I 
Youngs,  117. 

SembJe,  that  an  indorsee  fbr  value,  who  re- 
ceives part  payment  from  the  drawer  of  an  ac- 
commodation bill,  and  takes  a  new  bill  to  give 
time  fbr  the  payment  of  the  remainder,  doe* 
not  thereby  discharge  the  acceptor,  unless  he 
was  aware  that  the  acceptance  had  been  given 
fbr  the  drawer's  accommodation*  Rolfs  v.  WyaU, 
5  C.  &  t\  181— TindaL 

Whether,  if  he  knew  that  fact,  it  would  make 
any  difference,  quaere  ?    Id. 

3.  Discharge  by  Payment  or  Release, 

Nothing  but  payment  or  a  release  will  dis- 
charge the  acceptor  of  a  bill  of  exchange.  Pen- 
turn  v.  Pocock,  1  Marsh.  14;  5  Taunt  192. 

'  Or  an  express  declaration  by  the  holder.  Dvsg* 
wail  v.  Dunster,  1  DougL  247. 

And  it  must  be  fbr  consideration.  Parker  v. 
Leigh,  2  Stark,  228^-Ellenborough. 

And  unconditional.  Whmtley  v.  Trieker,  1 
Gamp.  35— EUeiiborotigh. 


BUI*,  135. 

Though  the  payee  receives  part  of  the  money 
From  the  drawer  when  the  bill  becomes  due,  mil 
lakes  in  undertaking  from  him  indorsed  on  the 
hill,  by  which  lie  promises  to  pa;  the  remainder 
at  a  future  lime,  it  does  not  discharge  the  sc- 
oeptor.  Jitti*  v.  GaKwlo,  I  Daag[.ti5U,ai  iiajl. 
Bills,  166. 

Ifthe  drawer  of  a  bill  payable  to  his  own  order, 
before  it  is  indorsed,  rive  the  acceptor  a  general 
release;  this  is  no  defence  to  an  action  by  the  in- 
dorsee against  the  acceptor  unless  there  be  proof 
that  the  indorsee  knew  of  the  release.  Dod  - 
Edward*,  2  C.  cfc  P.  602— Tenterden. 

Plaintiff  declared  against  the  defendant  as  a 
ceptor  of  a  bill,  payable  to  certain  persons  using 
the  firm  of  Messrs.  M'Brair,  Watson,  or.  Co.; 
defendant  pleaded  that  the  said  Messrs.  M'Brair, 
Watson;  &  Co-  had  accepted  satisfaction  ;  plain- 
tiff replied,  that  the  said  persons.™  as  aforesaid 
using  the  firm  of  Messrs.  M'Brair  St  Co.  (If — 
ing  oat  the  name  of  Watson)  did  not  accept 
tlafsction,  and  concluded  to  the  country.  Semble 
that  this  variance  could  only  be  taken  advantage 
of  on  special  demurrer.  Hell  v.  Da  Casta,  2  B. 
St.  P.  446. 

An  arrangement  between  drawer  and  drawee 
which  discharges  the  letter's  acceptance  as  re- 
gards the  drawer,  has  not  that  effect  as  regards 


Where  defendant  was  acceptor  of  two  bills  of 
exchange  drawn  by  C,  and  by  him  indo 
bankers ;  payment  after  they  become  due  by  the 
defendant  to  C.  is  not  alone  sufficient  to  dis- 
charge defendant,  as  the  holders  of  the  bill  are 
entitled  to  the  amount.  Field  v.  Can,  5  Bing. 
13;  aM.oc.P.46. 

In  an.  action  by  the  payee  of  a  bill,  accepted 
by  the  defendant  for  a  valuable  consideration:  evi- 
dence that  the  plaintiff  had  been  discharged  as 
«n  insolvent  debtor,  after  the  bill  became  doe, 
and  had  given  in  a  blank  schedule,  is  not  suffi- 
cient to  show  that  the  bill  had  been  satisfied. 
Hart  v.  lineman,  3  Camp.  13— Ellenborough. 

Where  the  holder  of  a  bill,  which  was  a  security 
for  a  debt  due  from  A.,  B.,  C,  and  [>.,  indorsed 
it  over  and  put  it  into  the  hands  of  B.,  C,  and  D, 
who  settled  their  accounts  with  A.,  saying  that 
the  bill  had  been  satisfied  by.  them:  but  the 
bill  itself  was  not  produced  to  nor  seen  by  A.  at 
the  time  of  such  settlement:— Held,  that  this 
was  no  defence  to  A-  in  an  action  by  the  holder 
against  A,  B.,  C,  and  D.,  the  bill  not  having  been 
in  fact  satisfied  by  the  persons  to  whom  it  had 
been  indorsed  and  handed  over,  FealAailone  \: 
AMI,  1  B.  &.  C.  113, 2  D.  &.  R.  233.  See  also 
Broun  v.  Leonard,  2  OhiL  120.  Wright  j.  Ptd- 
ham,  2  Chit.  131. 

H.  accepted  a  bill  for  the  accommodation  of  B., 
(he  drawer,  who  indorsed  it  over  aa  a  security  for 
a  debt,  and  afterwards  became  bankrupt.    The 


I  demands,  no  median  being  rasde,  doling  iha 
ansaction,  of  the  bill  which  had  been  di»b™ooi- 
I.  He  knew  at  the  time  of  the  agreement,  ta' 
not  when  he  took  the  bill,  that  it  was  acecpud 
for  accommodation  I — Held,  that  nolwiiJiftini' 
ing  tho  above  release,  the  scccptor  was  still  li»- 
blc  at  the  suit  of  the  indorsee.  Harriion  v.  Com- 
auld,  3  B.  &  Adul.  36. 

A  general  receipt  on  the  back  of  a  bill  it  aria* 
facia  evidence  of  its  having  been  paid  by  the  i* 
ceptor,  and  will  not  of  itself  be  "i""1™™ 
a  payment  by  tho  drawer,  though  it  is  proaatea 
by  him.    ScUey  r.  WaUby,  Paakc,  25-Kea 

The  production  of  a  bill  from  the  cnstodjrf 
an  acceptor -is  not  prima  facie  evidence  of  w 
having  paid  it,  without  proof  that  it  •B"/SJ 
circulation  after  it  had  been  accepted.  J"/"* 
VaneaUnbtrg,  2  Camp.  433— EHenboroogh 

And  payment  is  not  to  be  presumed  from  » rr 
csipt  indorsed  on  tho  bill,  unless  the  rectif*  » 
'      n  to  be  in  the  handwriting  of  the  bWM 
me  other  person  entitled  to  demand  prf 


4,  DitcJktrg*  by  Non-prt$e*tme*t- 
An  acceptor  of  a  bill  is  not  discharged  bvlk 
bill  not  being  presented  for  payment  (or  lb«* 
four  years  after  it  becomes  due :  he  is  «g** 
charged  by  payment  of  the  bill,  or  by  t  dutts« 
and  direct  agreement  by  the  holder  to  iattup 
him.  Farquhar  v.  Smd\ey,  2  C.  4.  P.  491  s  ■■ 
&  M.  14— Liltledale. 

And  where  the  indorsees  neglected  to  preset 
bills  for  payment  for  several  years,  and  m  ■ 
mean  time  charged  tho  drawer  with  interest,* 
not  with  tbo  amount  of  the  bills;  and  whew  *T 
did  not  appropriate  balances  which  Uiej  W  ■ 
their  hands,  as  bankers  to  the  acceplor.lopt'" 
bills,  or  indeed  give  the  acceptors  sonce  WJ 
held  the  bills  :  it  was  held,  that  the  only  P**" 
be  left  to  the  jury  was,  whether,  from  the  u«»" 
;lions  of  the  parties,  tho  indorsees  had  eipre*j 
Lscharged  the  acceptors,  or  eiprcslj  reno"*" 
icir  liability.     Id. 

The  accentor  of  a  bill  payable  at  a  "•"■"V 
ot  discharged  from  his  liability,  bj  »«  *g* 
of  the  holder  to  present  the  bill  for  pHW"  " 
time  it  becomes  due,  even  though  u>  ■«■" 
sd  before  the  bill  was  actually  presented. wM» 
„_j  not  until  some  weeks  after  it  «at  **■  J"T 
the  acceptor  had  almaya,  up  to  thepenonot  U" 
failure.a  balance  in  their  hands  sufficients  m™ 
the  acceptance.  Turner  v.  Hoy*",  6J**£* 
4B.&C.1;R.*M.  315:  &  P- K^' 
Gent,  5  B.  A.  A.  344. 

Where  a  bill,  payable  at  a  banker's  m  b*** 
which,  by  reason  of  being  mislaid,  wet  WF 
suited  for  payment,  and  the  acceptor  ***"T 
months  afterwards  informed  of  it*  beinj  *■■" 
he  was  held  not  10  be  discharged,  and  the nWJJJ 
might  set  off  the  amoemtrn  an  acta*  WJ 
againsttuni  by  the  acceptor,  although  m  "**■ 
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at  whose  house  the  bill  was  payable  failed  in  the 
interval ;  and  the  acceptor  had  at  all  times,  up 
to  the  failure  of  the  bankers,  a  balance  in  their 
hands7  sufficient  to  cover  the  acceptance.  Sebag 
▼.  Abilbol,  4  M.  &  S.  462  ;  1- Stark.  79. 


5.  Discharge  by  other  mean$. 

The  acceptoror  maker  always  remains  liable, 
notwithstanding  any  change  in  the  circumstan- 
ces of  other  parties.  Anderson  v,  Cleveland,  13 
East,  430,  n. 

The  acceptor  is  liable  to  the  holder,  though  the 
latter  has  given  a  discharge  to  a  party  on  it, 
which  will  not  discharge  one  liable  prior  to- him- 
self.   &niMv.JCno*,  3Esp.  46— Eldon. 

If  there  be  a  virtual  acceptance  in  considera- 
tion that  goods  shall  be  consigned  to  the  acceptor 
to  answer  the  bills,  together  with  a  policy  of  in- 
surance  upon  them,  the  holder  of  the  bill,  by 
taking  to  the  goods  and  selling  them,  discharges 
the  acceptor.    Mason  v.  Hunt,  1  Dougl.  297. 

Where  the  drawer  of  a  bill  payable  to  his  own 
order,  and  indorsed  by  him  to  TM  and  by  T.  to 
R,  upon  the  bill  .being  dishonoured,  paid  the 
amount  to  B.,  who  struck  out  bis  own  and  T.'s 
indorsement,  and  returned  it  to  the  drawer,  and 
the  drawer  afterwards  passed  it  to  the  plaintiff: — 
Held,  that  the  plaintiff  might  recover  against  the 
acceptor.  Callow  v.  Lawrence,  3  M.  5t  S.  95 : 
&  P.  Hubbard  v.  Jackson,  4  Bing.  390;  1  M.  & 
P.  11;  3C.&P.134. 

The  holder  of  a  bill  sued  the  acceptor,  and 
charged  him  in  execution :  the  latter  having  ob- 
tained his  discharge  under  the  Lord's  Act,  the 
holder  then  sued  the  drawer,  who,  after  paying 
the  bill,  sued  the  acceptor,  and  charged  him  in 
execution :  this  was  held  to  be  regular,  for  the 
defendant's  having  been  charged  in  execution,  at 
the  suit  of  the  holder,  was  not  a  satisfaction,  as 
between  the  drawer  and  acceptor.  Macdonald  v. 
Boring-ton,  4  T.  R.  825. 

A  bill  drawn  on  a  factor,  and  payable  out  of  the 
produce  of  goods  in  his  hands,  after  discharging 
prior  acceptances,  and  accepted  by  him  generally, 
is  chargeable  on  .him,  notwithstanding  any  ba- 
lance then  due  to  him  in  a  running  account  with 
hie  principal.  Mabcr  v.  Massias,  2  W.  Black. 
1072. 

Where  the  payee  and  holder  of  a  note  appoints 
the  maker  his  executor,  the  debt  is  discharged, 
and  no  action  can  be  maintained  on  the  note  even 
by  a  person  to  whom  the  executor  had  indorsed  it 
FreakUy  v.  Fox,  9&&G130;  4  M.  A  R.  18. 

A  plea  of  tender  after  the  day  of  payment  of 
a  bill  of  exchange,  and  before  action  brought,  is 
not  good  though  the  defendant  aver  that  he  was 
always  ready  to  pay  from  the  time  of  the  tender, 
and  that  the  sum  tendered  was  the  whole. money 
then  due,  owing,  or  payable  to  the  plaintiff  m  re- 
spect of  the  bill,  with  interest  from  the  time  of 
the  default,  fur  the  damages  sustained  by  the 
plaintiff  by  reason  of  the  non-performance  of  the 
promise.    Hume  v.  Peploe,  8  East,  168. 

Where  the  maker  of  a  note  paid  money  into 
the  hands  of  an  agent  to  retire  it,  and  the  agent 
tendered  the  money  to  fte  holder  of  the  note,  on 


condition  of  having  it  delivered  up;  the  note 
being  mislaid,  this  condition  was  not  complied 
with ;  and  the  agent  afterwards  became  bankrupt 
with  the  money  in  his  hands : — Held,  that  the 
maker  was  still  responsible  on  the  note ;  but  that 
interest  was  not  recoverable  after  the  time  of  the 
tender.    Vent  v.  Dunn,  3  Camp.  296— Ellenb. 

The  defendant  accepted  two  bills,  drawn  on 
him  by  T.  C,  which  the  latter  indorsed  and  paid 
into  his  bunkers*  (the  plaintiffs,)  who  entered  the 
amount  as  cash  to  the  credit  side  of  T.  C.fs  ac- 
count in  their  books.  The  bills  having  been  dis* 
honoured,  the  plaintiffs  entered  their  amount  to 
the  debit  side  of  T.  C.'s  account ;  and  shortly 
afterwards  the  defendant  paid  the  amount  of  both 
bills  to  T.  C,  but  did  not  require  them  to  be  deli- 
vered up.  T.  C.  continued  his  banking  account 
with  the  plaintiffs  for  three  years  after  the  bills 
became  due,  and  paid  in  several  sums  to  his 
credit,  sufficient  to  cover  all  the  items  to  his 
debit  prior  to  the  date,  and  including  the  amount 
of  the  bills.  T.C.  afterwards  became  bankrupt, 
and  the  plaintiffs  proved  their  debt  under  his 
commission  without  noticing  the  bills,  and  a  year 
afterwards  sued  the  defendant  as  acceptor,  having 
made  no  previous  demand  on  him  in  respect  of 
them : — Held,  that  he  was  not  liable.  Field*. 
Carr,  2  M.  &  P.  46 ;  5  Bing.  13.  And  see  Clay, 
ton's  case,  1  Mer.  573 ;  Bodenham  v.  Purchas,  2 

B.  &  A.  39  ;  Simson  v.  Ingham,  2  B.  &  C.  65;  3 
D.&R.249. 

XIII.  Drawer  and  Indorsor. 

1.  Liability. 

On  Non  acceptance.]— 'The  drawer  of  a  foreign 
bill  was  held  liable  immediately  upon  the  refusal 
of  the  drawee  to  accept,  before  the  time  for  pay- 
ment had  expired.  Bright  v.  Purrier,  Bull  N.  r. 
269 :  S.  P.  Miiford  v.  Mayor,  1  Dougl.  55. 

If  a  person,  to  whom  a  bill  is'  directed  gene- 
rally, accepts  it  payable  at  a  particular  place,  the 
holder  may  resort  to  the  drawer  as  for  non-accept- 
ance. Gammon  v.  SchmolL,  5  Taunt.  344;  1 
Marsh.  80. 

The  acceptance  or  non-acceptance  does  not 
vary  the  responsibility  of  an  indorsor,  whose  doty 
it  is  to  pay  the  bill  when  due,  if  the  prior  parties 
do  not     Tanner  v.  Bean,  6  D.  &  R.  338 ;  4  B.  & 

C.  312. 

In  an  action  by  the  indorsee  against  the  in- 
dorsor of  a  bill  alleged  in  the  declaration  to  have 
been  accepted,  the  plaintiff  is  not  bound  to  prove 
the  acceptance  in  order  to  entitle  him  to  recover. 
Id. 

But  the  indorsee  must  endeavour  to  receive 
the  money  from  the  drawer  before  he  can  resort 
to  the  indorsor.  Hull  v.  Pitfield,  1  Wib.  47 ; 
Bayl.  Bills,  263. 

An  indorsor  is  liable  upon  a  bill  which  is  re- 
turned for  non-acceptance  before  the  expiration 
of  the  time  limited  for  payment.  BallingaUs  v. 
Oloster,  3  East,  481 ;  4  Esp.  268. 

The  payee  of  a  bill,  having  presented  it  for  ac- 
ceptance, which  was  refused,  without  giving  no- 
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tice  to  the  drawer  or  indorsor,  indorsed  over  the 
bill,  arid  acceptance  was  again  refused  to  the  in- 
dorsee :— Held,  that  he  might  still  recover  on  the 
bill  against  the  drawer,  notwithstanding  the 
laches  of  the  payee.  O'Keefe  v.  Dunn,  6  Taunt. 
305;  1  Marsh.  613.  And  see  Dunn  v.  O'Keefe 
(inerror,)5  M.  &S.  282. 

In  an  action  against  the  drawer,  or  indorsor  of 
a  bill  dishonoured  by  non-payment  after  being 
.  accepted,  although  it  be  unnecessary  tojrtate  the 
acceptance  in  the  declaration,  if  it  is  stated  it 
must  be  proved ;  but  a  promise  to  pay  after  the 
bill  was  due,  is  a  sufficient  admission  of  the  ac- 
ceptance, as  well  as  of  the  handwriting  of  the  de- 
fendant  himself  and  of  the  other  parties  to  the 
bill..  Jones  v.  Morgan,  2  Camp.  474— Ellenb. 

On  Dishonour,]— The  drawer  is  only  bound  to 
pay  within  a  reasonable  time  after  receiving  no- 
tice of  the  bill  being  dishonoured ;  therefore, 
where  he  received  notice  the  day  after  the  bill 
became  doe,  a  tender  on  the  following  day  was 
held  to  be  in  time.  Walker  v.  Barnes,  1  Marsh. 
36;  7  Taunt  240. 

An  indorsement  by  the  drawer  does  not  give 
him  a  new  character  as  indorsor,  or  divest  him 
of  any  liability  to  which  as  maker  of  the  bill  he 
would  have  been  subject  Stratton  v.  Hill,  3 
Price,  253. 

Where  by  the  custom  of  trade,  bills  are  given 
before  the  money  is  received,  if  the  payee's 
agent,  who  was  to  pay  the  money,  becomes  in- 
solvent before  the  money  is  received,  the  drawer 
is  not  liable  on  the  bill.  Puget  de  Bras  v.  Forbes, 
1  Eep.  117 — Loughborough. 

.  In  actions  upon  inland  bills,  by  indorsee 
against  indorsor,  the  plaintiff  must  prove  a  de- 
mand from,  or  due  diligence  used  to-  get  the  mo- 
ney from  the  acceptor  J  but -need  not  prove  any 
demand  from,  or  inquiry  after  the  drawer*  hey, 
lyn  v.  Adamson,  2  Burr.  669 ;  2  Ld.  Ken.  379. 


2*  Discharge.    • 

By  Payment] — In  an  action  by  the  indorsee 
against  the  drawer,  though  the  indorsor  has  paid 
part  of  the  money  to  the  indorsee,  he  may  re- 
cover the  whole  sum  in  the  bill  against  the 
drawer.  Johnson  v.  Ifcnnion,  2  Wils.  262. 

If  the  drawer  of  a  note  be  sued  by  the  indor- 
see, and  the  bail  for  the  drawer  .pay. the  debt  and 
costs,  this  absolutely  discharges  the  indorsor  as 
much  sb  if  the  drawer  himself  had  paid  the  note. 
Hull  v.  PUfield,  1  Wils.  46 ;  Bayl.  Bills,  263. 

If  the  indorsee  receive  a  part  of  the  money  due 
upon  a  note  from  the  drawer,  the  indorsor  is  dis- 
charged. Id. 

If  the  holder  receive  part  payment  from  the 
indorsor  he  may  still  recover  the  residue  against 
the  drawer,  if  not  the  whole.  Walwyn  v.  St. 
Quintin,  1  B.  &  P.  652;  2  Esp.515. 

The  holder  may  sue  a  subsequent  indorsor, 
notwithstanding  he  has  ineffectually  taken  in  ex- 
ecution the  body  of  a  prior  indorsor,  and  after- 


wards set  bim  at  liberty,  ttaykrng  v.  MuUhsU,  2 
W.  Black.  1235.  - 

One  of  two  drawers  of  a  joint  note,  parable 
twelve  months  after  date,  who  is  surety  for  the 
other  to  the  amount,  is  not  discharged  by  the 
holder  not  having  demanded  payment  from  toe 
surety  when  doe,  nor  till  after  having  entered  in- 
to a  deed  of  composition  with  the  principal  and 
his  other  -creditors,  and  received  the  composition 
money.  Perfect  v.  Musgrave,  6  Price,  111. 

The  indorsor  of  a  bill  is  not  discharged  by 
reason  of  the  holder  having  given  the  bill  to  the 
acceptor,  and  received  his  check  for  the  amount, 
which  check'  was  returned  for  want  of  eftd* 
Ridley  v.-BJodkett^eake's  AddX)as.63— Keoron. 

Giving  Time  to  Acceptor.] — A  mere  delay  by 
the  holder  to  sue  the  acceptor,  does  not  discharge 
the  drawer  or  indorsors,  the  right  to  sue  not  be* 
ing  suspended.  Philpot  v.  Bryant,  1M.4P. 
754 ;  4  Bing.  717 ;  3  C.  &  P.  346. 

Therefore,  where  the  executrix  of  a  deceased 
acceptor  verbally  promised  the  bolder  to  pay  the 
bill  out  of  her  own  private  income,  and  the  latter 
agreed  to  give  ber  time,  provided  interest  were 
paid,  and  accordingly  forbore  to  sne:— Held, 
that  the  drawer  was  not  -thereby  discharged.  U. 

If  the  holder,  after  protest  for  non-payment, 
and  notice  to  the  drawer,  forbear  to  wwjjj 
acceptor,  the  drawer  is  not  thereby  diachariei 
Walwyn  v.  St.  Quintin,  1  B.  &.  P.  652;  2  Eip. 
515. 

So,  after  protest  only,  if  the  drawer  be  not  en- 
titled to  notice.    Id. 

,    Secus,  before  protest*  or  if  the  holder  take  *> 
curity  from  the  acceptor  after  protest   & 

If  the  holder  give  time  to  the  acceptor  of  a  bffl 
or  drawer  of  a  note,  after  it  has  been  dishonor- 
ed, the  indorsor  is  discharged.  ltndalr.fr**1 
1T.R.167;2T.R.18& 

So,  if  the  holder  receive  a  composition  fits 
the  acceptor,  be  discharges  the  drawer.  E*Jf* 
Wa*on,ll  Ves.jun.410. 

If  the  holder  of  a  bU\  when  due,  after  takaf 
part  payment  from  the  acceptor,  agree  to  u*Bl 
new  acceptance  from  him  for  the  remainder,  pay- 
able at  a  future  date,  and  that  in  the  mean  us* 
the  holder  shall  keep  the  original  bill  in  ** 
hands  as  a  security ;  such  agreement  amount* 
to  giving  time  and  a  new  credit  to  the  accept* 
and  discharges  the  indorsor,  who  was  m  party* 
such  agreement;  though  the  drawer  might ha* 
had  rio  effects  in  the  hands  of  the  accepter- 
Gould  v.  Robson,  8  East,  576. 

So,  if  the  indorsee  having  sued  the  accept* 
receive  of  him  a  part  payment,  and  take  a  s*» 
rity  for  the  remainder,  with  the  exccPtioBJ^ 
nominal  sum  only,  he  is  nrecluded  ^rom^!f, 
the  indorsor.  English  v.  DarUy,  2  B.  &  P.  W , 
3  Esp.  49 ;  Bayl.  Bills,  275. 

If,  after  a  bill  has  been  dishonoured,  and  ■* 
tice  of  dishonour  duly  given,  the  holder  take  pin 
of  the  amount  of  the  acceptor,  and  offer  to  an* 
warrant  of  attorney  to  secure  the  V^f^vz! 
residue  by  instalments*  which  offer  ii  not  ^ 
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tepted :  this  is  not  such  a  giving  of  time  to  the  |  er  answer,  that  he  might  do  as  he  liked,  for  that 
acceptor  as  will  discharge  the  drawer.  Hewitt  v.  he  (the  drawer)  was  discharged  for  want  of  no- 
Goodrick,  2  C.  &  P. 468-— Abbott.  tice,  and  it  appear  that  doe  notice  had  been  giv- 

But  if  the  holder  had  disabled  himself  from  ?n;  the  holder  may  sue  the  drawer,  notwithstand- 
euing  on  the  bill,  it  is  otherwise.  Id.  mS tnat  n©  «•»  taken  security  from  the  acceptor ; 

„.  .        .  .    ,      .  .       n  for  the  drawer  under  such  circumstances  must 

Giving  time  to  the  acceptor  of  an  accomrao-  ^  ^.y^  M  havi      ^^  to  ^  g€Curil 

datio^n  bill,  drawn  for  his  own  benefit,  discharges  ^  ^^  chrk  •  ^^  3  R  &  p  3^ 
the  drawer  in  an  action  by  the  indorsee ;  but  it  -   - 


is  otherwise,  where  the  action  is  brought  against 
the  person  for  whom  the  bill  is  drawn.  Hill  v. 
Read,  D.  &  R.  N.  P.  C  26— Abbott  And  tee 
CoUott  v.  thigh,  3  Camp.  281. 

AM  the  payee  of  a  bill  fo£  87/.,  having  indorsed 
it  to  B.  for  a  valuable  consideration,  aud  the  bill 
being  dishonoured,  C,  the  acceptor,  sent  another 
bill  for  1262.  (which  had  some  time  to  run)  to 
A-,  who  took  up  the  first  bill  by  means  of  the 
second,  received  the  difference  in  discount,  and 
indorsed  the  first  bill  again  to  DM  who  sued  the 
drawer  before  C.'s  second  bill  became  due: — 
Held,  that  taking  the  second  bill  did  not  amount 
to  giving  time  and  a  new  credit  to  the  acceptor 
of  the  first,  so  as  to  discharge  the  drawer  who 
was  no  party  to  the  transaction,  unless  there  was 
evidence  of  an  express  -consent  on  the  part  of 
A.  the  payee,  to  give  time,  and  not  to  sue  upon  the 
first  hill  until  the  second  was  at  maturity.  Pring 
T.  Clarkson,  2  D.  &,  R.  78;  1  B.  &,  C.  14. 

Quaere,  whether,  after  the  indorsee  of  a  dis- 
honoured bill  has  brought  actions  against  the 
indorsor  and  acceptor,  his  tajsing  a  cognovit  of 
the  acceptor  for  payment  by  instalments,  is  such 
a  giving  of  time  as  discharges  the  other  parties 
to  the  bill  ?  Lee  v.  Levy,  6  D.  &,  R.  475 ;  4  B. 
&C.399;  1  C.  &  P.  553,  675. 

Qoasre,  whether  taking  a  warrant  of  attorney 
from  the  acceptor,  was,  under  particular  circum- 
stances, a  giving  of  time  so  as  to  discharge  the 
other  parties  to  the  bill  1  Id. 

Serable,  that  taking  a  cognovit  from  the  accep- 
tor aftej  an  action  brought  against  him,  and  by 
that  giving  him  three  weeks  time  before  entering 
up  judgment,  is  not  such  a  giving  of  time  as 
will  discharge  the  other  parties  to  the  bilL  Jay 
v.  Warren,  1  C.  At  P.  532— Abbott, 

The  drawer  is  not  discharged,  although  a  fi. 
fa.  has  been  sued  out  against  the  acceptor  on  the 
same  bill.    Pole  v.  Ford,  2  Chit  125. 

An  agreement  between  the  holder  and  the  ac- 
ceptor of  a  bill  dishonoured  for  non-payment, 
that  the  acceptor  shall  pay  to  the  holder  the 
amount  of  the  bill  and  no  more,  discharges  the 
drawer,  although  his  assignees  (he  being  then  a 
bankrupt)  are  parties  to  such  agreement  De  La 
Torre  v.  Barclay,  1  Stark.  7 — Ellenboroogh. 

Where  the  holder  allowed  the  acceptor  to  re- 
new the  bill  without  consulting  the  indorsor ;  but 
be  afterwards  told  the  acceptor  that  it  was  the 
best  thing  that  could  be  done: — Held,  that  it 
was  not  a  recognition  of  the  terms  granted  to 
the  acceptor,  and  that  he  was  therefore  dis- 
charged. Wtthall  ▼.  MoHermam,  2  Camp.  179-* 
EUenb. 

If  the  holder  of  a  bill  of  which  payment  has 
been  refused,  inform  the  drawer  of  bis  intention 
to  take  security  from  the  acceptor,  and  the  draw- 


And  see  Gould  v.  Robton,  8  East,  576. 

The  drawer,  knowing  that  time  had  been 
given  by  the  holder  to  the  acceptor,  but  appre- 
hending that  he  was  still  liable  upon  the  bill  in 
default  of  the  acceptor,  three  months  after  it  was 
due,  said,  u  that  he  knew  he  was  liable,  and  if 
the  acceptor  did  hot  pay  it,  he  would :" — Held, 
that  he  was  bound  by  such  promise.  Steveni  v. 
Lynch,  12  East,  38 ;  2  Camp.  332. 

Giving  time  to  Drawer  or  prior  Indorsor.]— 
Discharging  any  of  the  indorsors  will  be  a  dis- 
charge of  all  subsequent,  though  not  of  prior  in- 
dorsors. Smith  v.  Knox,  3  Eqp.  46 — Eldon. 

Time  given' by  an  indorsee  to- the  payee  does 
not  discharge  the  drawer.  Claridge  v.  Dalian* 
4M.&S.  226. 

Where  all  parties  have  had  due  notice  of  dis- 
honour, a  subsequent  indorsor  is  not  discharged 
by  a  treaty  between  the  attorney  of  the  holder, 
the  drawer,  (who  was  also  prior  indorsor,)  and 
the  acceptor,  that  the  holder  should  wait  a  given 
time  for  the  payment  of  the  balance,  in  consider- 
ation of  receiving  from  the  acceptor  and  prior 
indorsor,  by  a  certain  time,  a  stipulated  propor- 
tion of  the  amount,  a  part  only  of  which  propor- 
tion was  afterwards  paid;  although  the  subse- 
quent indorsor  has  had  no  notice  of  such  treaty, 
or  the  result,  nor  was  informed  of  the  payment 
of  any  part  of  the  money  due  on  the  bill,  of  of 
the  ultimate  non-payment  of  the  balance,  till 
some  months  after  the  original  dishonour  of  the 
bill.  BadnaU  v.  Samuel,  3  Price,  621. 

A  letter  written  by  the  holders  of  a  promissory 
note  to  the  defendant,  the  indorsor,  saying, u  the 
maker  is  not  ready  to  pay,  but  will  be  in  a  week, 
which  is  time  enough  for  us,"  is  not  giving  time 
so  as  to  diseharge  the  indorsor.  Margetton  v. 
GobU%  2  Chit  364. 

An  accommodation  note  in  favour  of  A.  was 
indorsed  to  B.,  with  notice  of  the  want  of  consi- 
deration ;  and  upon  the  insolvency  of  A.,  B.  ac- 
cepted a  dividend,  and  covenanted  not  to  sue 
him : — Held,  that,  nevertheless,  he  might  sue  the 
maker,  although  in  the  event  of  his  recovering 
the  amount  from  him,  A.  would  again  become 
liable  to  be  sued  by  the  maker.  MdlUtt  v.  Tfiomp- 
ton,  5  Esp.  178 — Ellenborough. 

Where  a  creditor  signed  an  agreement  to  ac- 
cept a  composition  of  so  much  in  the  pound  in 
full  of  his  demand,  on  having  a  joint  note  from 
the  debtor  and  his  father,  and  accordingly  re- 
ceived a  joint  note  for  the  composition  on  his 
debt : — Held,  first;  that  this  was  an  accord  and 
satisfaction  of  the  original  debt,  and  that  the  in* 
dorsee  of  a  promissory  note,  by  which  the  debt 
was  originally  secured,  could  net  be  sued  for  the 
residue  of  the  plaintifrs  demand;  and  second,  thai 


567 ;  4B.&C.  506. 

Where  an  action  was  brought  by  several  part- 
ners as  indorsees  or  a  note,  against  the  defendant 
as  indorsor  :— Held,  that  a  deed  of  composition, 
b;  which  one  of  the  partners  bad  discharged  ■ 
prior  indorsor  operated  as  a  release  to  the  defen- 
dant.   EUitoa  1.  Utztil,  1  Sejw.  N.  P.  372. 

Ifa  defendant  baa  entered  into  a  deed  of  com- 
position with  his  creditors  containing  the  usual 
clause  of  release,  and  the  plaintiff  has  executed 
the  deed  as  a  creditor  for  a  certain  sum,  that  is  a 
good  defence  to  an  action  by  the  plaintiff  as  in- 
dorsee of  a  bill  to  a  larger  auiounl,  of  which  the 
defendant  was  indorsor,  and  which  then  lay  dis- 
honoured in  the  plaintiff's  hands.  But  it  is  no 
defence  as  to  two  similar  bills,  alio  of  larger 
amount,  which  the.  plaintiff  had  paid  away,  and 
which  were  then  in  the  hands  of  third  parties. 
MaigeUon  r.  Aitkin,  3  C.  &,  P.  338— Tentcrdcn. 

Waiver  of  JacAri.]— A  leUer  written  by  the 
indorsor  of  a  bill  wbo  had  been  applied  to  for 
payment,  after  several  daya'  niches,  telling  the 
plaintiff  that  ha  would  not  remit  till  be  received 
the  bill,  and  desiring  the  plaintiff,  if  he  consider- 
ed the  defendent  as  unsafe,  to  return  the  bill  to 
Trevor  &,  Co.  (who  were  prior  indoreors  on  the 
bill,  and  also  bankers  at  the  defendant's  place  of 
residence,)  was  held  not  to  be  a  Waiver  of  such 
laches  and  promise  to  pay,  bnt  that  the  defend- 
ant, on  discovering  that  in  law  he  was  discharg- 
ed, might  refuse  payment  BarradaiU  V.  Loot, 
4  Taunt  93. 

The  holder  of  a  bill  before  it  was  due,  having 
tendered  it  for  acceptance,  which  was  refused, 
kept  it  till  duo,  when  it  was  tendered  for  payment 
and  refused,  and  then  immediately  returned  it  to 
the  second  indorsor,  who,  not  knowing  of  (he 
laches,  took  up  the  bill: — Held,  (hat  his  igno- 
rance when  he  paid  the  bill,  of  the  laches  of  the 
former  holder,  did  not  entitle  him  to  recover 
against  (he  first  indorser  who  set  up  such  defence. 
Rotcam  v.  Hardy  13  East,  434 ;  3  Camp.  ■158. 


XIV.  Actions  oh. 
1.  Form  and  Partial. 

Farm  of  Action.) — Debt  lies  by  the  payee 
against  (ho  maker  of  a  note  expressed  to  be  lor 
value  received.    Biihop  v.  young,  2  B.  &  P.  78. 

So,  it  lies  by  the  drawer  against  the  acceptor 
of  a  bill,  expressed  to  be  for  value  received  in 
goods.  Priddy  v.  Hcnbny,  3D.  &  It.  16.5;  1  E, 
A.  C  674. 
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vered  (o  them  jointly  with  Iheir  deceased  partner. 
Secus,  if  the  bill  bad  been  specially  indorsed. 
Attaood  v.  Rttttenbury,  6  Moore,  579. 

The  delivery  of  a  bill  indorsed  in  blank  by  the 

rection  of  the  payee  to  A.,  B.,  i.  Co.,  who  went 
bankers,  on  the  account  of  an  insolvent's  estate 
rustees  for  the  benefit  ot  creditors,  wiD 
A.  and  IS.,  jointly  with  a  third  trustee, 
n  an  action  against  Inc  indorsor.  Ms- 
chtll  v.  Kinnear,  L  Stark.  499— Ellenborough. 

The  drawer  of  a  bill  accepted  generally,  and 
protested  by  (he  payee  for  non-payment,  and  af- 
terwards by  himself,  may  in  his  own  name,  and 
wilhoot  any  previous  assignment  or  indorsement 
from  the  payee,  maintain  an  action  against  the 
acceptor.  Parminter  v.  Symom  (in  error,)  8 
Bra  P.  C.  43;  1  Wilt.  185. 

Where  a  bill  was  indorsed  to  three  partners,  in 
respect  of  a  debt  duo  from  the  drawer  ami  in- 
dorsor, and  was  accepted  by  (he  defendant  at  the 
request  of  one  of  the  partners  who  engaged  M 
provide  for  it  when  it  became  due : — Held,  that 
the  assignees  of  both  could  not  recover  against 
the  accentor,  although  the  one  partner  was  not 
privy  to  the  engagement  of  tho  other,     Jains— 

Peck,  3  Stark.  66— Holroyd. 

If  several  persons,  not  partners  in  h minus, 
separately  indorse,  for  (he  accommodation  of  the 
drawer,  a  bill  which  has  been  previously  indors- 
ed bj  another  person ;  and,  on  the  ball  being 
dishonoured,  pay  the  party  wbo  discounted  it  sa 
equal  proportions,  they  may  strike  out  their  own 
indorsements,  and  bring  a;  joint  action  against 
such  previous  indorsor,  to  recover  the  amount  of 
the  bill.  Lout  v.  Copeslake,  3  C.  A.  P.  300— Beat. 

Assumpsit  by  A.,  B.,  and  C.  against  D.,  as  ran 
of  the  indoreors  of  a  note  drawn  by  E.  in  favour 
in  partnershj 
ndC;  a  plea 
1  of  the  plaintiffs,  was  liable  as  an 
indorsor,  together  with  D,  was  held  good  on 
special  demurrer.  Mainitariug  v.  A'dcocs,  3 
B.  &  P.  120. 

2.  At  irJioi  Tune. 

An  action  cannot  be  brought  against  (sa 
drawer  of  a  bill,  till  notice  of  the  refusal,  insol- 
vency, or  absconding  of  the  acceptor,  DagrliJt 
v,  WiatAtrby.U  W.  Black.  647. 

An  action  of  debt  wrjl  not  lie  on  a  note  pajaUs 
by  instalments,  (ill  (he  last  day  of  payment  be 
passed.     Rudder  v.  Price,  1  H.  Black.  547. 

If  a  bill  be  not  accepted,  an  action  «,  ill  lie  npaa 

it  against  the  drawer  baton  the  time  wham  it  m 
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made  payable.    Milford  v.  Mayor,  1  Dengl.  55 : 
&  P.  Bright  v.  Purrisr,  Ball.  N.  P.  369. 

So,  an  action  lies  by  the  indorsee  against  the 
indoraor  of  a  bill  immediately  on  the  non-accept- 
ance of  the  drawee,  though  the  time  for  which 
the  bill  was  drawn  be  not  elapsed.  BallingaUs 
y.  Qhster,  3  East,  481 ;  4  Esp.  268. 

In  an  action  by  the  drawee  against  the  ac- 
ceptor of  a  bill  for  the  freight  of  a  chartered  ship, 
which  the  plaintiff  had  agreed  to  renew  for  three 
months,  if  the  charterer  did  not  return  before  the 
bill  was  doe : — Held,  that  where  no  application 
appeared  to  have  been  made  for  such  renewal, 
the  holder  might  sue  before  the  expiration  of  the 
three  months.  6166011  7.  Scott,  2  Stark.  286 — 
Ellen  borough. 

3.  When  lost  or  destroyed. 

By  9  &  10  Will.  3,  e.  17,  *.  3,  if  any  inland  bill 
be  lost  or  miscarried  within  the  time  limited  for 
payment,  the  drawee  shall  give  another  of  the 
same  tenor  to  the  holder,  who,  if  required,  shall 
give  security  to  indemnify  him  in  case  the  bill 
shall  be  found. 

Payment  of  a  bill  cannot  be  enforced  without 
producing  it    Davis  v.  Dodd,  4  Taunt.  608. 

The  holder  of  a  bill  cannot,  by  the  custom  of 
merchants,  insist  upon  payment  by  the  acceptor, 
without  producing  and  offering  to  deliver  up  the 
bill ;  and  therefore  it  was  held,  that  the  indorsee 
of  a  bill,  haying  lost  it  after  he  bad  shown  it  to 
the  acceptor,  who  had  promised  to  pay  it,  could 
not  recover  the  amount  from  the  acceptor,  al- 
though the  loss  was  after  the  bill  became  due, 
and  the  indorsee  offered  an  indemnity.  Hansard 
v.ifr6tn*o«,7B.&C.  90;  9D.dtR.860;  R.& 
M.404,n. 

In  another  case  it  was  held,  that  an  action 
might  be  maintained  on  a  lost  bill  of  exchange,  if 
the  loss  did  not  happen  till  after  the  biH  became 
due.  Qiover  v.  Thompson,  R.  &  M.  403— Abbott 
This  was  an  undefended  cause. 

An  action  at  law  cannot  be  maintained  against 
the  acceptor  of  a  bill  which  was  lost  after  being 
indorsed,  and  which  does  not  appear  to  have  been 
destroyed,  although  a  bond  of  indemnity  has  been 
tendered  to  the  defendant  Pierson  v.  Hutchinson, 
2  Camp.  211 ;  6  Esp.  126— Ellenborough. 

Nor  where  one  half  a  bank  note  was  stolen, 
and  the  other  received.  Mayor  v.  Johnson,  3 
Gamp.  324 — Ellenborough. 

In  an  action  by  indorsee  against  acceptor,  it 
appeared  that,  after  action  brought  and  notice  of 
trial,  the  bill  which  had  been  indorsed  in  blank 
had  been  lost:— Held, that  although  the  bill  had 
been  drawn  more  than  six  years,  the  plaintiff  was 
not  entitled  to  recover  without  producing  it  at 
the  trial.    Poole  v.  Smith,  Holt,  144— Gibbs. 

Where  an  unindorsed  bill  has  been  lost  by  the 
drawer,  he  may  recover  against  the  acceptor,  in 
respect  of  consideration.  Roll  v.  Watson,  12 
Moore,  510;  4Bing.273. 

The  bearer  of  a  bill,  which  was  lost,  may  main- 
tain an  action   against  the  drawer.    Grant  v. 
Vamgkan,  3  Burr.  1516 ;  1  W.  Black.  485. 
VOL.  I.  3  Q 


The  defendant,  being  indebted  to  the  plaintiff 
for  goods  sold,  gave  him  a  bill,  not  due,  drawn  and 
accepted  by  two  other  persoas,  to  a  greater 
amount  than  the  price  of  the  floods ;  and  the 
plaintiff  gave  the  defendant  the  difference  in  mo- 
ney, who  indorsed  the  bill  in  blank,  the  plaintiff 
having  lost  the  bill  before  it  was  paid: — Held,  that 
he  could  not  sue  the  defendant  on  it,  or  recover 
the  price  of  the  goods,  as  the  defendant  had  given 
full  value  for  the  bill,  and  might  still  be  compel- 
led to  pay  its  amount  to  a  bona  fide  holder. 
Champion  v.  Terry,  7  Moore,  130 ;  3  B.  &,  B.  295. 

A  check  given  for  stock  sold  is  lost  by  the  ven- 
der in  going  home ;  the  purchaser  is  immediately 
informed  of  this  fact,  but  refuses  to  pay  without 
an  indemnity.  Four  months  after,  the  bankers 
on  whom  the  check  was  drawn  stop  payment 
with  sufficient  money  of  the  drawer's  in  their 
hands  to  answer  it : — Held,  that  under  these  cir- 
cumstances an  action  would  not  lie  for  the  price 
of  the  stock.  Bevan  v.  Hill,  2  Camp.  384— El- 
lenborough. 

It  is  a  good  defence  to  an  action  on  a  bill,  that 
it  was  not  produced,  or  shown  to  be  lost  or  de- 
stroyed, though  the  party  promised  to  pay  it 
Powell  v.  Roach,  6  Esp.  76— Ellenborough. 

An  express  promise  to  pay  the  contents  of  a 
lost  bill,  if  given  without  some  new  consideration, 
is  void.    Davis  v.  Dodd,  4  Taunt  602. 

An  averment  that  the  defendant  was  indebted 
on  a  bill,  and  that  the  plaintiff  having  lost  the 
bill,  had  at  his  request  given  him  a  bond  ac- 
knowledging payment,  and  conditioned  to  in- 
demnify him  against  the  bill,  states  a  good  con- 
sideration for  a  promise  by  the  defendant  to  pay 
the  contents  of  the  bill.  Williamson  v.  Clements, 
1  Taunt  523. 

A  bill  in  equity  will  lie  by  the  last  indorsee  of 
a  lost  bill  to  recover  the  amount  from  the  acceptor; 
and  prior  indorsees  need  not  be  made  parties  to 
the  suit    Macartney  v.  Gfaham,  2  Sim.  285. 

A  bill  for  payment  of  a  note  which  had  been 
cut  in  two  parts,  one  being  produced  and  the 
other  alleged  to  be  lost,  and  offering  an  indem- 
nity, was  dismissed,  as,  on  proving  the  loss,  an 
action  might  be  maintained.  Mossop  v.  Eadon, 
16  Ves.  jun.  430. 

4.  Amount  recoverable, 
(a)  Interest, 
Interest  on  a  bill  or  note  is  to  be  considered  as 
damages  for  the  detention  of  the  principal  money, 
and  forms  no  part  of  the  original  debt :  where, 
therefore,  a  promissory  note  was  made  abroad, 
and  the  payee  did  not  sue  upon  it  until  thirty 
years  afterwards,  and  the  jury  refused  to  give 
interest : — Held,  after  verdict,  that  the  court  could 
not  increase  the  amount  of  the  verdict,  by  adding 
such  interest  Du  BeUoix  v.  Waterpati  {Lord,) 
1D.&R.  16;  Bayl.  Bills, 281. 

A  jury  is  not  bound  to  give  interest  upon  a 
bill  or  note ;  and  where  the  instrument  has  kin 
dormant  for  many  years,  without  any  claim  being 
made  upon  it,  they  may  properly  refuse  it  Id. 

Interest  ought  not  to  be  allowed  on  a  bill  or 
note  for  any  time  that  it  has  been  in  tho  hands 
of  an  alien  enemy.    Id. 


on  failure  of  payment  of  ony  instalments,  the 
whole  is  to  become  due,  the  interest  is  to  be  cal- 
culated on  the  whnlo  Bum  remaining  unpaid  on 
defeoll  of  any  instalment,  and  not  on  the  respec- 
tive times  when  [hey  would  become  payable. 
Blake  v.  Lawrence,  4  Esp.  148 — Ellenborough, 

Tho  maker  or  a  promissory  note  paid  money 
into  the  hands  of  an  agent  to  retire  it;  the  agent 
tendered  the  money  to  the  holder  oftne  note,  on 
condition  of  having  it  delivered  up;  the  note 
being  mislaid,  thin  condition  was  not  complied 
with ;  and  tho  agent  afterwards  became  bankrupt 
with  tho  money  in  hie  hands  :— Held,  that  the 
maker  was  still  responsible  on  the  note,  but  that 
interest  was  not  recoverable  after  (he  time  of  tho 
tender.     Dent  v.  Dunn,  3  Camp.  396— Ellenb. 

In  order  to  entitle  the  plaintiff  to  interest 
against  the  acceptor,  upon  a  bill  specially  accept- 
ed, it  was  necessary  to  prove  a  presentment  at 
the  particular  place.  Phillips  v.  Franklin,  Gow, 
196— Helroyd.    Bui  tee  1  k  2  Geo.  4,  c  7B. 

In  an  action  against  the  drawer  of  a  foreign 
bilfd  ist]  on  cured  here  for  non-acceptance,  v  ' 
the  plaintiff  is  allowed  a  percentage  in  die  I 
of  daraagts,  he  is  only  entitled  to  interest  from 
the  day  when  the  bill  ought  to  have  been  paid. 
Gantt   v.  Mntktnxir,  iiCamp.  51— Ellenb. 

But  where  there  is  no  allowance  for  damages, 
the  plaintiff  is  entitled  to  interest  from  the  day 
the  bill  wns  dishonoured  for  nor  -acceptance.  Har- 
rison v.  Dickson,  3  Camp.  52,  n — Ellenborough. 

Interest  is  given  on  a  note  of  hand  from  the 
lime  or  its  becoming  payable.  lAthgon  v.  Lyon, 
Coop.  C.  C.  29. 


R.  Sl  M.  381— Abbott :  S.  P.  XeaMriM  v.  Xtah, 
1  Stark.  452 — Ellenborough.  And  see  Hopper  v. 
Richmond,  1  Slttrk.  507. 

A  bill  or  note  payable  on  a  day  certain,  carries 
interest  from  that  day,  unless  the  non-payment 
has  been  occasioned  by  the  negligence  of  the 
holder.  Laing  v.  Slant,  2  M.  &.  R.  561 :  &  P. 
Upton  T.  Ftrren,  {Lard,)  5  Vei.  jun.  801. 

The  drawer  of  ■  bill  which  is  dishonoured  by 
the  acceptor,  is  not  liable  to  pay  interest  for  the 
time  which  elapses  between  the  day  wl 
bill  becomes  due,  and  the  day  when  the  drawer 
receives  notice  of  the  dishonour.  Walker  v. 
Barnes,  5  Taunt.  240 ;  1  Marsh.  36. 

Where  an  agent  having  money  in  hrs  hands 
belonging  to  hia  principal,  purchased  bills  of  ex. 
change,  which  lie  indorsed  specially  to  the  latter, 
who  at  the  time  of  the  indorsement  was  dead, 
but  the  agent  did  not  know  it:— Held,  that  tho 
administrator  of  the  principal  was  only  entitled 
to  recover  interest  on  bill*  accepted  after  the 
death  of  the  intestate,  from  the  time  of  tho  de- 
mand of  payment  made  by  the  administrator, 
and  not  from  the  time  the  bills  became  due. 
Vnrray  v.  East  India  Company,  5  B.  ft  A.  204, 

Interest  accruing  before  the  act  of  bankruptcy, 


Interest  is  not  recoverable  on  a  bill  of  ex- 
change, unless  it  be  produced,  Frfcr  v.  Bum, 
II.  &  M.  145— Abbott. 

The  defendant  being  under  agreement  Id  sir 
the  plaintiffs  the  value  of  certain  bilkltes  issued 
by  the  Peruvian  government,  on  a  remonHruca 
by  the  British  government,  ss  a  ewnpesatiat 
for  injury  done  to  tlie  pis  inline :— Held,  tail  the 
prolhonouu-y  waa  to  estimate  the  value,  itlbtis- 
lue  of  a  bill  of  exchange  for  the  same  number  of 
dollars  on  a  house  of  respectability  at  Lioa,  al- 
though the  billettee  were  at  a  great  diKMnU 
DtUgal*.  Aay£or,5M.  4.  P.  443;  7Bio(.4w. 

(A)  Re-exchangt. 

The  acceptor  of  a  foreign  bill  moot  liable  i» 
re-exchange,  nor  for  more  than  the  priaeifsl 
sum,  together  with  interest,  according  to  ksjil 
rote  of  interest  where  the  bill  is  payable.  He* 
ley  v.  Crawford,  2  Camp.  445— Euenboeanji 

Upon  a  motion  to  re&r  it  to  the  master  to  ea» 
pule  principal,  interest,  and  coats,  upon  ■  » 
drawn  in  Scotland,  upon  and  accepted  bj  the 
defendant  in  England,  the  court  will  net  &itct 
the  master  to  allow  re-exchange,  Asft"  *- 
Schneider,  12  East,  420.  And  t«  (,'oiaW  '■ 
Tile,  J  B.  it  1\  5 5. 

A.  deposited  a  sum  of  money  st  tin  bsDimf- 
hoose  of  B:  in  Paris,  for  which  B.  gave  aim  s» 
note,  "payable  in  Paria,  or  at  the  choice  of  d» 
bearer  of  the  Union  Bank  in  Dover,  or  it  <f 
usual  residence  in  London,  according  ts  <•* 
course  of  exchange  upon  Paris ;"  after  ton  K* 
was  given,  the  direct  course  of  exchange  bets" 
London  and  Paris  ceased  altogether,  hariagbeev 
previous  to  its  total  cessation,  extremely  tear:  Uj 
note  was  at  a  subsequent  period  presented  ■ 
acceptance  sod  payment  at  the  residents  sf  s> 
in  London,  at  which  time  there  was  a  ehiatW 
course  of  exchange  upon  Paris  by  way  of  Ha* 
burgh  :— Held,  that  A.  was  entitled  to  rem"* 
Upon  the  note,  according  to  such  circuits* 
course  of  exchange  upon  Paris  al  the  time  •*• 
the  note  was  presented,  Pollard  v.  Herria,  * 
B.  &  P.  335. 

A,  in  England,  drew  a  bill  on  R  in  •  ■*"** 
country,  which,  after  having  been  DeP~jJ 
through  another  foreign  country,  was  f*?*? 
to  B„  who  refused  to  pay  it  on  account  of  1« 
law  of  the  country  in  which  be  resided  biv»» 
prohibited  such  payment: — Held,  W  " 
drawer  waa  liable  fur  tho  whore  amovat  *  "* 
re-exchange  between  tbe  difierent  ess*** 
Meliitk  v.  Srswsm,  3  H.  Black.  ST8. 

A  verdict  having  passed  for  the  defend"**.  • 
an  action  to  recover  the  amount  of  the  *»* 
change  upon  the  dishonour  of  a  bill  draws*''* 
London  on  Lisbon,  upon  evidence  that  ^"f^ 
were  in  possession  of  Portugal  when  the  sjl* 
-me  due,  and  Lisbon  waa  than  bkeAssW*  ' 

itish  squadron,  and  there  waa  in  i»e**<>** 
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bilii  had  in  tone  few  instances  been  negotiated 
between  them  through  Hamburgh  and  America 
about  that  period ;  the  court  refused  to  grant  a 
new  trial,  on  the  presumption  that  the  jury  bad 
founded  their  verdict  upon  the  fact  that  no  re- 
exchange  was  proved  to  their  satisfaction  to  have 
existed  between  Lisbon  and  London  at  the  time  ; 
the  question  having  been  properly  left  to  them,  to 
allow  damages  in  the  name  of  re-exchange,  if 
the  plaintiff,  who  had  indorsed  the  dishonoured 
bill  to  the  holder,  had  either  paid  or  were  liable 
to  pay  re-exchange;  and  saving  the  question  of 
law,  whether  any  exchange  or  re-exchange  could 
be  allowed  between  this  and  an  enemy's  country. 
Dt  Tasiet  v.  Baring,  11  East,  265 ;  2  Camp.  65. 


(e)  Costs  and  Expenses. 

Expenses  of  noting  and  postage  incurred  on 
the  return  of  an  inland  bill  of  exchange,  are  not 
recoverable  by  the  holder,  unless  specially  laid 
as  damages,  and  proved  accordingly.  Kendrtek 
v.  Lamas,  2  Tyr.  438;  2  C.  &  J.  405. 

Quaere,  if  a  charge  for  noting  is  in  any  case 
recoverable  on  an  inland  bill  not  protested  ?    Id. 

The  accommodation  acceptor  of  a  bill,  who 
takes  it  up  and  pays  it  to  a  bona  fide  holder  after 
action  brought  by  him,  cannot  recover  the  costs 
of  such  action  against  the  parties  liable  to  him 
for  the  sum  paid  on  the  bill.  Roach  v.  Thompson, 
M.  &  M.  437— Tenterden. 

In  an  action  by  payee  against  acceptor  of  a 
bill  of  exchange  drawn  by  a  third  person,  the  de- 
fendant paid  10J»  into  court  on  the  money  counts. 
Nothing  more  was  due  on  the  bill,  and  there  hc*l 
been  no  other  account  or  transaction  between  the 
plsintiffand  defendant :— Held,  that  the  payment 
on  the  account  stated  was  an  answer  to  the 
whole  action,  and  that  the  plaintiff  could  not  re- 
cover nominal  damages  on  the  special  counts. 
Early  v.  Bowman,  1B.&  AdoL  889. 

An  Udorsor  of  a  bill  having  had  an  action 
brought  against  him  by  the  indorsee,  is  not  en- 
titled to  recover  from  the  acceptor  the  costs  in- 
curred in  such  action.  Dawson  v.  Morgan,  9  B. 
*  C.  618. 

Where  a  bill  indorsed  over  is  not  duly  paid, 
the  indorsee  may  charge  the  indorsor  with  in- 
terest, exchange,  and  other  incidental  expenses 
beyond  the  amount  of  51.  per  cent,  if  such  charges 
are  reasonable,  warranted  by  usage,  and  not  made 
a  colour  for  usury.  Aurial  v.  Thomas,  2  T.  R.  52* 

The  charge  of  10s.  per  pagoda  on  a  bill  return- 
ed protested  from  India,  is  not  excessive,  though 
it  was  taken  in  payment  here  at  the  rate  of  6*. 
6d.  per  pagoda,  Id. 

There  being  a  law  in  Pennsylvania,  that  bills 
drawn  or  indorsed  there  on  persons  in  England, 
and  protested,  should  be  paid  to  the  holder,  with 
20L  per  cent  fer  damage :  bills  drawn  on  a  mer- 
chant in  England  were  accepted  by  him,  he  then 
becoming  bankrupt  before  they  were  due,  they 
were  protested  fer  non-payment;  the  drawee 
having  paid  the  money  due  on  the  bills  and  toe 
20t  per  cent,  to  the  holder,  was  permitted  to  prove 


I  both  under  the  commission*  Francis  v.  Rtteker 
Amb.  672. 


5.  Staying  Proceedings. 

If  separate  actions  be  brought  against  the  ac- 
ceptor and  indorsors  of  a  bill,  the  court  will  stay 
proceedings  against  any  of  the  indorsors,  on  pay* 
ment  of  the  bill  and  the  costs  of  that  action ;  but 
not  against  the  acceptor,  without  payment  of 
costs  in  all  the  actions.  Smith  v.  Woodcock,  and 
Same  v.  Dudley,  4  T.  R.  691. 

Where  the  plaintiff  sued  the  defendant  jointly 
with  his  partners,  as  the  drawers  of  a  bill,  and  af- 
terwards sued  the  defendant  alone,  as  acceptor 
thereof,  the  court  of  Exchequer  refused  to  stay 
the  proceedings  in  the  last  action  as  being  vexa- 
tious and  oppressive ;  but  held  that  the  different 
character  in  which  the  defendant  was  sued  in 
each  action,  justified  the  plaintiff  in  resorting  to 
both  remedies  against  him*  Wise  v.  Prowse,  9 
Price,  393. 

So,  where  the  original  payee  of  five  promisso- 
ry notes  had  another  demand  against  the  maker; 
for  which  he  held  his  acceptance  of  a  bill, 
brought  an  action  on  the  notes  against  the  de- 
fendant, by  serving  him  with  process*  but  did  not 
declare  nor  discontinue,  the  court  of  Exchequer 
refused  an  application  on  the  part  of  the  defen- 
dant to  stay  the  proceedings  in  another  action, 
brought  at  the  suit  of  the  indorsee,  till  the  two 
actions  brought  by  the  payee,  and  alleged  to  be 
for  the  same  cause  of  action,  should  be  discontinu- 
ed. M'C{ure  v.  Pringle,  13  Price,  8  j  M'Clel.  2. 

Where  the  payee  indorsed  on  a  note,  that  if 
the  interest  was  paid  on  stipulated  days  daring 
her  life,  the  note  should  be  given  up ;  and  upon 
a  payment  of  the  interest  being  omitted,  an  ac- 
tion was  commenced  on  the  note : — Held,  that 
the  court  of  C.  P.  had  no  power  to  stay  proceed- 
ings on  payment  of  the  interest  and  costs.  Steal 
v.  Bradfield,  4  Taunt  227. 

Where,  after  the  acceptor  of  a  bill  had  offered 
to  pay  the  debt  and  costs  of  the  action  commenced 
against  himself  the  plaintiff,  who  was  an  at- 
torney and  indorsee  of  the  bill,  brought  another 
action  against  the  drawer,  who  was  his  client, 
the  court  staid  the  proceedings,  upon  payment 
of  the  debt  and  costs  of  one  action  only.  Hodsem 
v.  Ounn,  2  D.&R.  57. 

The  plaintiff  in  an  action  against  the  acceptor 
of  a  bill,  being  called  on  by  rule  to  deliver  up 
the  bill  on  payment  of  debt  and  costs,  was,  by 
delivery  of  the  instrument,  holden  to  have  com- 
plied with  the  rule,  although  he  had  rendered  it 
a  nullity  by  considerable  erasures  ;  fer  if  the  de- 
fendant had  sustained  an  injury  by  the  erasures, 
he  had  his  remedy  by  action.  Tomlins  v.  Law- 
rence, 4  M.  dt  P.  54 ;  6  Bing.  376. 

It  is  no  ground  fer  staying  the  trial  of  an  ac- 
tion on  a  note,  given  fer  the  amount  of  a  penalty 
levied  under  the  revenue  laws,  that  the  party  on 
whose  evidence  the  conviction  proceeded  has 
been  indicted  for  perjury,  and  a  true  bill  found. 
Aysheford  v.  Charlott%4  Dougl.210. 

A  defendant  charged  an  indorsor  of  a  note  may 
obtain  a  rule  to  inspect  it,  on  affidavit  that  he 
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never  indorsed,  nor  had  in  possession  any  soon 
note.    Ceuar  v. ,  4  Dougl.  11. 

6.  For  Consideration  under  common  Counts, 

The  indorsee  of  a  note  may  maintain  an  action 
fbr  money  had  and  received  against  the  maker. 
DimsdaU  v.  Lanchester,  4  Esp.  201 — Ellen  bo- 
rough. And  see  Bolton  v.  Richard,  6  T.  R.  139 ; 
1  Esp.  106,  and  Brown  v.  Kewley,  2B.&P.  518. 

.  A  promissory  note  is  not  evidence  under  the 
money  counts  in  an  action  by  the  indorsee  against 
the  maker.  Bently  v.  Northouse,  M.  &.  M.  66 — 
Tenterden. 

Semble,  that  in  an  action  by  payee  ajrainst  ac- 
ceptor, the  bill  would  not  be  evidence  of  an  ac- 
count stated.  Early  v.  Bowman,  1  B.  &  Adol. 
889. 

Where  a  plaintiff  cannot  recover  on  a  count  on 
a  promissory  note  tor  want  of  a  stamp,  he  may 
recover  on  the  common  count  for  money  lent,  by 
proving  an  acknowledgment  on  a  demand  made. 
Tute  v.  Jones,  1  East,  58,  n.  And  see  Alves  v.' 
Hodgson,  7  T.  R.  241 ;  2  Esp.  528. 

Quere,  if  a  promissory  note  be  misdescribed 
in  the  declaration  in  an  action  of  assumpsit,  it 
can  be  received  in  evidence,  so  as  to  entitle  the 
plaintiff  to  recover  under  the  common  money 
counts  ?  Wells  v.  Girling,  3  Moore,  79 ;  Gow, 
22.  .  And  see  Gibson  v.  ikftne*,  1  H.  Black.  569 ; 
3T.R.481;  2Bro.P.&C.48. 

But,  if  a  defendant  havo  signed  a  joint  and  se- 
veral note  payable  by  instalments,  as  a  surety  for 
the  other  maker,  the  plaintiff  cannot,  in  an  action 
it  the  former,  resort  to  the  common  counts. 


against 


Where  the  plaintiff  declares  on  a  note  which 
has  been  given  fbr  a  debt,  the  party  may  go  into 
evidence  of  the  debt  for  which  the  note  is  given, 
if  the  note  has  not  the  proper  stamp,  so  that  it 
cannot  be  given  in  evidence  i.  netf.  Wilson  v.  Ken- 
nedy, 1  Esp.  245 — Kenyon. 

Where  a  note  has  been  given  for  money  due  by 
the  defendant  to  the  plaintiff,  who  declares  on  it, 
together  with  the  money  counts,  he  must  prove 
the  note  lost,  or  destroyed,  before  he  can  have 
recourse  to  the  money  counts,  if  it  appears  that 
the  money  so  claimed  was  that  for  which  the 
note  was  given.  Dangerfield  v.  Wilby,  4  Esp. 
15^— Ellenborough. 

A  note  is  evidence  under  the  money  counts, 
only  as  between  the  original  parties  to  it  Way. 
nam  v.  Bend,  1  Camp.  175 — Ellenborough. 

» 

A  bill  payable  to  the  order  of  the  drawer,  in  an 
action  by  him  against  the  acceptor,  is  good  evi- 
dence under  the  money  counts.  Thompson  v. 
Morgan,  3  Camp.  101 — Ellenborough. 

Where  a-  bill  is  given  in  payment  fbr  goods 
sold,  which  upon  presentment  to  the  drawee,  is 
refused  acceptance : — Held,  that  the  holder  hav- 
ing declared  against  the  drawer  on  the  bill,  and 
joined  counts  for  goods  sold,  may  treat  such  bill 
as  a  nullity,  and  recover  his  demand  on  the  lat- 
ter count,  although  the  credit  on  the  bill  be  not 
expired.  Htekling  v.  Hardey,  1  Moore,  61 ;  7 
Taunt  312. 


A  bill  payable  to  a  fictitious  person  or  order, 
is  completely  void ;  but  if  money  paid  by  tbs 
holder  as  a  consideration  for  the  indorsement, 
finds  its  way  to  the  acceptor,  it  may  be  recover- 
ed as  money  had  and  received.  itamettv.  ftr* 
nelly  1  Camp.  130— Ellenborough. 

The  payment  of  interest  is  evidence  to  show 
that  a  principal  sum  corresponding  with  and 
bearing  such  interest,  was  due,  and  a  note  may 
be  looked  at  to  see  the  terms  on  which  the  de- 
posit was  made.  Sutton  v.  Tootntr,  1  M.  &  &• 
125 ;  7  B.  &  C.  416. 

An  indorsee  cannot  recover  on  the  nweey 
counts  from  an  acceptor,  who  is  discharged  by  i 
material  alteration  in  the  bill  Long  v.  MmO 
Esp.  155,  n. — Kenyon. 

In  an  action  by  the  indorsee  against  the  is* 
dorsor  of  a  bill  of  exchange,  evidence  of  an  ac* 
knowledgmcnt  of  an  existing  debt,  and  of  a  pro- 
mise to  pay  by  the  defendant,  is  admissible,  and 
sufficient  to  support  a  count  upon  an  acaJwQt 
stated.  Waggstaffe  v.  Boardman,  9  D.&R.2& 

A  count  for  money  lent,  is  supported  by  en- 
deuce  of  a  note  of  hand,  acknowledging  the  re* 
ceipt  of  the  money  on  behalf  of  the  defendant* 
grandson,  and  promising  to  be  accountable  fcr  it 
on  demand ;  and  a  count  for  money  laid  oat 
and  expended,  at  the  defendant's  request,  is  sup- 
ported by  the  evidence  of  a  note  of  hand,  nQ** 
ing  the  plaintiff  to  pay  i*  to  a  gardener,  for  Wj 
workmen's  use.  Harris  v.  Hunttach,  1  Borr.371; 
2  Ld.  Ken.  2a 

Two  unstamped  slips  of  paper,  wilh  "  1. 0.  U. 
400Z."  and  - 1.  O.  U.  2501."  written  thereof** 
are  neither  promissory  notes  nor  receipts,  and 
may  be  therefore  received  in  evidence  for  mosey 
lent  Childers  v.  Bulnois,  D.  &  R.  N.  P.  C  »- 
Abbott 

Where  there  is  a  promise  to  pay  a  bill  riM* 
a  fixed  time,  if  during  that  time  no  pr*<  ■ 
brought  of  its  being  already  paid,  thooghttit 
promise  be  broken  (no  proof  being  broup 
within  the  time,)  and  the  plaintiff  in  an  acts* 
on  the  bill,  with  an  account  stated,  gi«»  *£ 
dence  under  it  of  the  special  promise;  yet  "J 
defendant  may  also  prove  under  that  count,  V* 
the  debt  for  which  the  bill  was  originally  gw» 
was  paid ;  and  thereby  avoid  the  promise  sy 
showing  it  was  without  consideration,  B**  * 
Wills,  1 H.  Black.  64. 

Assumpsit  by  the  plaintiff  as  indorsee  of  a  tf| 
for  57Z.  10*.,  and  upon  an  account  stated  again* 
the  defendant  as  acceptor.  The  bUI  was  upj»*» 
insufficient  stamp  ;  and  the  plaintiff,  in  order  » 
recover  upon  the  account  stated,  Prol*ue€\jL 
letters  written  by  the  defendant  after  the  dBS* 
nour  of  the  bill.  In  the  first,  which  was  dated  « 
the  day  the  bill  became  due,  and  which  was  ar 
dressed  M  To  the  gentleman  who  calls  witaj » 
biH,"  the  defendant  expressed  his  refret  **LT 
was  not  in  his  power  to  take  up  the  toll  W^ 


10*.  In  the  second  letter,  which  was  hi  i 
to  one  from  the  plaintiff's  attorney,  requinag  r*r 
ment  of  the  defendant's  acceptance  in  frvoar  « 
Tilbury  for  &7i.  10«n  the  defendant  ssioV if £ 
had  had  the  money,  lie  should  not  have  let  ■** 
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acceptance  be  dishonoured ;  and  he  proposed  that 
Tilbury  should  draw  upon  him  in  a  month : — 
Held,  that  these  letters  did  not  amount  to  an  ac- 
knowledgment that  the  sum  of  57/.  10«.  was  due 
to  the  plaintiff,  but  merely  that  it  was  due  to 
the  person  legally  entitled  to  the  bill ;  that  it  was 
necessary,  therefore,  for  the  plaintiff  to  prove  an 
indorsement  of  the  bill ;  and  that  the  bill  not 
being  on  a  sufficient  stamp,  could  not  be  looked 
at  by  the  jury  for  the  purpose  of  ascertaining 
this  fact.    Jardine  v.  Payne,  1  B.  At  Adol.  663. 

tt  Received  of  A.  B.  150J.,  which  I  promise  to 
pay  on  demand  with  interest,"  is  a  promissory 
note,  and  requires  to  be  stamped  as  such :  where, 
therefore,  an  instrument  in  these  words,  on  being 
produced  in  evidence,  was  stamped  with  a  receipt 
stamp : — Held,  that  an  acknowledgment  by  the 
defendant  that  he  owed  the  party  to  whom  it  was 
given  the  sura  mentioned  in  the  note,  was  held 
sufficient  to  entitle  the  executors  of  the  latter  to 
recover  on  an  account  stated,  although  the  consi- 
deration for  which  the  note  was  given  was  goods 
sold  and  delivered,  for  which  there  was  no  count 
in  the  declaration.  Ashby  v.  Ashby,  3  M.  &  P.  186. 

In  an  action  on  a  note,  and  also  for  goods  sold 
and  delivered,  if  the  plaintiff  prove  the  delivery 
of  the  goods  before  the  note  was  given,  and  do 
not  show  the  consideration  of  the  note  to  have 
been  distinct  from  them,  the  defendant  must 
have  a  verdict  on  one  of  the  counts :  the  plaintiff 
cannot  take  a  verdict  on  one,  and  have  the  jury 
discharged  from  giving  a  verdict  on  the  other. 
Mutrie  v.  Harris,  M.  &  M.  322 — Best 

In  an  action  by  the  indorsee  against  the  ac- 
ceptor, the  bill  is  not  admissible  as  evidence  of 
money  had  and  received.  Eales  v.  Dicker,  M.  & 
M.  324— Littiedale. 

Role  for  new  trial  made  absolute.    Id. 


7.  Pleadings. 

It  is  not  necessary  to  set  out  the  date  of  a  bill; 
it*  delivery  is  its  date ;  and  it  is  a  sufficient  aver- 
ment of  non-payment  of  a  bill  accepted  by  the  de- 
fendant, payable  at  a  particular  place,  to  state 
that  it  was  presented  at  his  house  without  show- 
ing that  it  was  presented  to  him.  Giles  v.  Bourne, 
6M.  &S.73;  2  Chit  300. 

Therefore,  where  plaintiff  declared  that  J.  T., 
on  the  22d  of  Feb.  1816,  made  his  bill,  and  there- 
by required  defendant,  four  months  after  date,  to 
pay  at  Messrs.  V.  &  Co.  Lombard-street,  &c. ; 
it  was  held  sufficient  on  demurrer,  assigning  for 
cause  that  although  the  bill  was  payable  after 
date,  no  date  was  stated,  and  that  the  non-pay- 
ment by  Messrs.  V.,  as  well  as  by  defendant,  was 
not  negatived :  for  it  shall  be  intended  that  it  was 
dated  on  the  day  when  it  was  made,  and  the  bill 
did  not  purport  that  Messrs.  V.  would  pay.  Id. 

If  plaintiff  declares  that  on  such  a  day  the  de- 
fondant  drew  a  bill,  without  alleging  that  it  bore 
date  on  that  day,  the  day  in  the  declaration  is 
immaterial,  though  not  laid  under  a  videlicet. 
Coxon  v.  Lyon,  2  Camp.  307,  n. — Thompson. 

Bat  where  the  plaintiff  declared  upon  the  bill 
a*  bearing  date  on  that  day,  the  variance  was  held 
JataL     Amnu  2  Camp.  308;  xt— Ellcnborough. 


A  first  count  stated,  that  the  defendant  here- 
tofore, to  wit,  on  such  a  day,  drew  a  biU  bearing 
date  the  day  and  year  aforesaid ;  and  a  second 
count  stated,  that  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  the  defendant  drew  a  certain 
other  bill,  without  mentioning  any  express  data 
in  either  count :— Held,  that  both  counts  were 
good.  Hague  v.  French  (in  error,)  3  B.  ct  P.  173. 

Quere,  where  the  declaration  stated  that  the 
defendants  made  the  bill,  u  their  own  proper 
hands  being  thereunto  subscribed :"  when,  in 
fact,  the  bill  bore  the  subscription  of  A.  &  Co., 
whether  the  variance  was  fatal  or  not  ?  Jones  v. 
Mars,  2  Camp.  305— Ellenborough. 

And  a  bill  which  expressed  on  the  face  of  it  to 
be  for  value  delivered,  may  be  stated  to  be  for 
value  received.    Id. 

In  an  action  on  a  note  alleged  to  have  been 
made  by  the  defendant,  u  his  own  proper  hand 
being  thereunto  subscribed,"  if  it  appear  that  de- 
fendant's name  was  written  by  another  person 
under  his  authority,  it  is  sufficient,  and  the,  alle- 
gation of  the  defendant's  hand-writing  may  be 
rejected  as  surplusage.  Booth  v.  Grove,  M.  &  M. 
182 :  &  C.  nom.  Booth  v.  Grocer,  3  C.  &  P.  335 
— Tenterdcn. 

It  is  not  necessary  in  a  declaration  on  a  bill, 
to  aver  that  the  maker  delivered  it;  it  is  sufficient 
to  state  that  he  made  it  Churchill  v.  Gardner, 
7  T.  R.  596. 

A  bill  payable  to  the  order  of  A.  is  payable  to 
A.,  without  alleging  any  order  made ;  and  it  is 
sufficient  to  declare  that  A.  delivered  the  bill  to 
the  defendant,  which  he  accepted,  and,  by  reason 
thereof,  became  liable  to  pay  the  contents  to  An 
without  alleging  a  redelivery  of  the  bill  by  the 
defendant:  for  if  a  redelivery,  or  something 
tantamount,  to  show  the  assent  of  the  drawee  to 
charge  himself,  be  necessary  to  an  acceptance, 
the  demurrer,  by  admitting  the  acceptance,  im- 
pliedly admits  the  redelivery,  &c  Smith  v. 
WClure,  5  East,  476 ;  2  Smith,  43 :  &  P.  Shel- 
don v.  Occarsen,  Bayl.  Bills,  329. 

An  averment,  that  when  the  bill  became  due,  ac- 
cording to  the  tenor,  to  wit,  on  the  31st  of  March, 
1822,  it  was  duly  presented  for  payment : — Held, 
sufficient  on  a  special  demurrer,  assigning  for 
cause,  that  the  31st  of  March  was  on  a  Sunday,  as 
it  was  enough  to  state  that  the  bill  was  presented 
when  it  became  payable  according  to  its  tenor, 
without  mentioning  any  particular  day.  Bynner 
v.  Russell,  7  Moore,  267;  1  Bing.  23. 

In  an  action  against  the  indorsee  of  a  bill  of  ex- 
change, if  the  plaintiff  do  not  allege  a  demand 
on,  and  refusal  by  the  acceptor,  on  the  day  when 
the  note  was  payable,  it  is  error,  and  not  cored  by 
verdict.    Rushton  v.  Aipinail,  2  Dougl.  679. 

In  like  manner  it  is  error,  and  not  cured  by 
verdict,  if  he  do  not  allege  notice  to  the  defend- 
ant of  the  refusal  by  the  acceptor.    Id. 

The  day  upon  which  a  promise  to  pay  a  bill  of 
exchange  is  alleged,  is  matter  of  form  only ;  and 
no  objection  can  be  raised  on  error,  that  the  day 
stated  is  more  than  six  years  before  the  action  is 
brought  Hawkey  v.  Borwick  (in  error,)  1Y.& 
J.  376 ;  4  Bing.  135. 


person  deceased,  is  mere  sur?™.**,  ■»"■"- 
not  require  proof.  Aguttar  ».  JHoi",  2  3"»rk. 
499— Abbott. 

]f  a  bill  drawn  by  John  Couch  be  declared 

.... J — ..„  (,y  Juhn  Crouch,  the  variance  it 

rU  y.  Bennrtt,  3  B.  At  P. 


made  payable  in 
itioned  in  the  bill 
■  it  to  be  of  tbc 
aey  of  Great  Bri- 


fttat.     Whitwcll  v.  Jfcitiwtt,  3  B.  At  P.  5,' 

It  seems  that  an  averment  in  a  declnr 
a  bill,  drawn  in  Ireland,  am 
England,  treating  the  Bum  m 
as  Irish  currency,  and  statu 
value  of  2321.  4».  of  Uwful  01 
tain,  is  material,  and  will  prevent  the  puintit 
from  recovering  more  than  that  sum  ;  ellhougl 
without  such  an  averment  he  would  be  entitles 
Is  treat  the  bill  as  ot  English  currency.     Tojlo 
V.  B*AK  1  C.  A  P.  286— Bert. 

In  an  action  by  indorsee  against  indorsor,  tho 
special  facia  rendering  valid  a  deferred  notice  of 
dishonour,  need   not  be  specially  averred,  the 

Wrtivnn™«n%M.&.B.359i  8  B.C.  387. 

A  declaration  on  a  note  stated  that  the  defen- 
dant thereby  promised  to  pay  to  the  plaintiff  1 01., 
on  account  of  W.  H.  D.,  fourteen  days  after  the 
date  thereof,  which  period  had  elapsed  ;  and  then 
averred  that  the  defendant,  in  consideration  of 
the  premises,  "thou  and  there  promised  to  pay 
the  amount  of  the  note  to  the  plaintiff,  according 
to  the  tenor  and  effect  thereof :"— Held,  sufficient 
on  special  demurrer.  Bank*  v.  Corny,  2  M.  &. 
Scott,  734;  9  Bing.  604. 


«  similar  promise  in  a  special  declaration  was 
held  in  JC.  a  to  be  bad  on  special  demurrer.  Pritr 
t.  Barton,  4  B.  &  AdoL  433;  1  Nev.  At  M.  303. 

If  a  conditional  acceptance  is  declared  upon, 
it  must  be  set  forth  specially,  with  an  evermei 
that  the  condition  has  been  performed.     Katl\ 
SarrM,  D.  A.  R-  N.  P.  C.  33— Abbott. 

Where  a  promise  ha*  been  given  to  pay  a  bill 

Easenled  for  acceptance  conditionally,  it  cannot 
declared  upon  as  an  absolute  acceptance,  cyeii 
though  the  condition  has  been  complied  with. 
laaggtim  v.  Carney,  *  Camp.  176— Gibbs. 

If  the  holder  consents  to  take  a  bill  payable  at 
a  particular  .place,  the  plaintiff  mus1  *"■" 

fonnancc  or  this,  like  other  conditions  preceueni, 
by  allowing  a  presentment  to  the  acceptor  at  the 
plaee  specified  ;  whether  the  action  be  against 
the  drawer  or  acceptor.  Gammon  v.  Schmoll,  5 
TmmiI.344;  1  Marsh.  80. 

In  a  count  against  tho  acceptor  of  a  bill,  stated 
to  be  "  accepted  payable  at  S.  At  Cc's,"  it  i»  suf- 
ficient to  allege  "generally"  a  request  by  the 
plaintiff  to  the  defendant  to  pay  Hie  bill,  without 
alleging  that  it  was  presented  for  payment  "at 
the  particular  place."  Fentcm  v.  Goundry,  13 
East,459;2Camp.656.  AadietEzon-  °- 
itU,  4  M.  At  B.  SOS. 

And  no  objection  can  be  taken  on  demurrer, 
not  assigning  at  least  the  cause  specially,  that 
after  slating  the  day  on  which  the  bill  was  drawn, 
which  was  made  payable  at  a  future  day,  the 
count  alleged  that  "  afterward*,  to  wit,  on  the 


be  accepted  payaDie  ai  uie  tunum  ui  .*..,.... ,~ 
sons  at  a  particular  plaee,  it  must  also  ami  tw 
the  bill  was  presented  for  payment  at  that  plus, 
and  not  lo  those  persona  generally.  iiatraK  r. 
Hopaood,  2  Taunt.  61. 

In  a  declaration  against  the  acceptor  of  aba, 
accepted  payable  at  a  particular  place  :-rfcJ4, 
ot  necessary  to  aver  a  presentment  at  for* 
lace.  Young  v.  Roue,  5  M.  At  S.  391. 
But  this  judgment  was  reversed,  an.  lW 
held  that  such  averment  must  "•«*■" 
proved.  Rmtl.  r«»VCn»str»TO»»*» 
165;  2Bligh,  391. 

ion  by  indorsee  against  acceptor,  lbs 
m™^„  stated  in  the  firrt  count,  that  perusal 
waa  demanded  at  the  place  where  tho  bOlwo 
ide  payable,  without  averring  Uut  P»JW£ 
„*s  there  refused  ;  and,  after  other  couBtsJ* 
declaration  slated  in  conclusion,  that  thai W«I«" 
,ad  not  paid  any  of  the  sums  in  the  dechjat- 
jisntioned.  Judgment  was  """^SJT* 
rally  on  the  whole  declaration,  and  error  MP 
-  ant  of  an  averment  in  the  first  coon  oM 
il  to  pay  at  tbe  place  where  He  bill  «* 
payable:— Held,  lobe  no  error.  Bam' 
White,  i  Uow,  334 

In  an  action  against  the  drawer  of  a  flag 
able  to  certain  persons,  accepted  at  ■ iP*™~" 
place,  ao  as  to  make  a  presentment  Uw«  t~* 
tial,  an  averment  of  a  presentment  to  W* <7> 
sons  generally,  without  saying  "  at  that  J** 
is  insufficient;  but  an  allegation  that  .1  wart* 
sented  to  them  "  according  to  the  ****"& 
of  the  bill,  and  the  acceptance  thereof,  «s 
sufficient,    HBjF™v.£M*a,BajLBdK» 

A  declaration  against  the  n»ker  ofa"* 
payable  at  a  particular  place,  which  """J^ 
senUnetlt  at  the  place,  need  not  aver  a  r°TL 
the  particular  place.  fluUeraaorti  v.LeMV 
ear  (iord,)  3  M.&  8. 150. 

In  declaring  on  a  note  payable  °7.k*£J, 
if  any  one  oftne  day.  on  which  »■«**"*, 
made  payable  be  incorrectly  Jlali*"*"™* 
fatal?  Well*  v.  Girling,  3  Moore,  7S  i  <**» 
Where  in  an  action  of  ."ump.il  oa  %** 
.xchangc  with  the  usdai  money  <***v>™5 
fondant  pie.da  nil  debel  to  the  «W"i™*» 
but  doe»Pnot  plead  el  .11  to  the  «*J"S 
after  a  verdict  for  the  plaintiff,  the  * 


uller  a  Teraict  lor  uic  !■■■■",  i  -18  .  jj. 
shall  not  take  advantage  of  bis  owe  »*rT 
ing  in  srrest  of  judgment.  HarWJ  *■  ***"" 
1  II.  Black.  644 
Where  the  four  first  ooonta  ofa  -. 
mmpail  were  on  bills  of  <=*«h*fP'i\  „,» 
ere  a  demurrer  and  joinder  to  Ibe  «*  ^ 
)nd,and  plea  of  the  goncrd  *»»r£ 
nd  a  venire,  lam  ad  ir.andum  mwi *■"£ 
tndum,  et  unica  tajalio,  etc  s-HeM/ «» 
plaintiff  having  produced  two  b, lb  rtfrg 
were  not  necessarily  to  be  appbcdlo  lbs  <*£ 
demurred  to;  but  that  the  plamtuT  '••TjJJ 
to  nominal  damages  on  ibose  "™* '"yt  *■ 
ant  hating  admitted  the  eiirtsw*"""™" 


lion  from  the  principal  debtor.  Hall  v.  Wilcox, 
1  M.  &  Rob.  56— Tcoterden. 

An  indoraee  of  a  bill  or  note,  taking  it  under 
an  agreement  not  to  sue  the  indorsor,  cannot  sue 
such  indorsor,  though  the  indorsement  be  nn 
qualified.  Pike  v.  Street,  M.  &.  M.  226— Ten- 
terden. 

If  A. and  B.,  being  partnerB, dissolve  their  part- 
nership, and  in  the  deed  of  dissolution  it  is  sti. 
C luted  that  A.  shall  receive  all  debts  dne  to  the 
n,  and  afterward*  C,  a  debtor  of  the  firm,  ac- 
cept a  bill  drawn  by  B.  for  the  amount  of  the 
debt  das  to  the  firm: — Held,  that  this  stipula- 
tion  in  the  deed  of  dissolution  is  no  defence  to  an 
action  by  R  against  C.  on  thin  hill  of  exchange. 
King  t.  Smiti,  4  C.  A.  P.  108— Tenterden. 


(e)  Declarations  and  Admiitioia. 

What  is  aaid  bj  a  third  part;  at  the  time  of 
the  signing  of  a  promissory  note  as  to  the  consi- 
deration for  which  it  is  given,  is  not  evidence 
against  the  payee,  if  he  was  not  present.  Hea- 
ley  v.  Jacobt,  2  C.  &,  P.  616— Garrow. 

The  declarations  of  a  holder  of  a  bill  made 
whilst  it  is  current,  are  not  admissible  against  a 
subsequent  holder  under  an  indorsement  made 
before  the  bill  became  duo.  Smith  v.  IK  Wruilz, 
R  A.  M.  212— Abbott. 

In  on  action  by  indorsee  against  acceptor,  the 
declarations  of  a  former  holder  arc  evidence,  if  it 
can  be  shown  that  he  was  the  holder  at  the  lime, 
and  was  making  such  declarations  against  bis 
own  interest;  but  it  is  otherwise,  if  he  made 
them  after  he  had  given  up  the  possession  of  the 
bill.  Pocock  v.  ailing,  2  Bing.  269 ;  9  Moore, 
499 :  1  C.  A.  P.  230 ;  R.  A.  M.  129. 

The  declarations  of  a  former  holder  of  a  note, 
payable  on  demand,  made  while  be  was  the 
bolder,  are  not  evidence  for  the  defendant  in  an 
action  by  a  subsequent  holder,  unless  the  note 
had  been  presented  for  payment  before  such  de- 
clarations were  made.  Borough  v.  White,  2  C. 
A.  P.  8— Abbott. 

In  an  action  by  first  indorsee  against  acceptor, 
the  declarations  of  the  drawer  made  before  in- 
dorsement, showing  that  the  acceptor  received 
no  value  lot  his  acceptance,  cannot  be  admitted 
in  evidence,  if  the  drawer  be  living  at  the  ti 
the  trial,  because  in  such  case  he  might  be  called 
as  a  witness,  Hedger  ».  Horton,  3  C.  A.  P.  179- 

Tbo  declarations  of  the  drawer  are  admissible 
in  evidence  to  show  that  a  bill  Was  obtained  by 
fraud  :  the  plaintiff  must,  however,  be  shown  ' 
be  in  some  way  privy  to  the  fraud.    Peckkavt 
Petttr,  1  C.  &  P.  232— Gifibrd. 

Where,  in  an  action  by  the  indorsee  of  a  bill, 
the  defence  is  that  the  defendant  had  settled  it  in 
account  with  the  bolder  when  due,  and  that  the 
plaintiff  took  it  after  it  became  due,  what  wai 


The  admission  by  an  indorsor  of  his  hud. 
writing,  is  evidence  against  the  maker  Has. 
ducks  v.  /fonieji,  2  Esp,  6*47— Kenyoo. 

In  an  action  against  the  payee  of  a  note,  *b> 

as  likewise  the  indorsor:— Held,  tint  hii  in- 

_orsement  was  an  admission  or  the  handnriliif 

of  the  maker.    Fifes  v.  Htakini,  Holt,  550- 

Gibbs. 

The  declarations  of  an  indorsttnf  »liH,miJe 
whilst  he  was  holder,  are  evidence  tu  go  to  lie 
against  a  holder  ander  an  indorsement  made 
re  the  bit]  was  due :  if  there  be  trident* 
which  satisfies  the  judge  that  the  indorsee  a 
merely  an  agent  to  sue  for  the  indorsor ;  and  the 
jury  are  afterwards  tojudge,ro^,ofUieajetq, 
and  then  of  the  effect  of  the  declaration.  IW- 
tread  v.  Levy,  1  M.  &  Rob.  138— Parke. 

i  an  action  against  the  maker  of  a  note,  let 

of  an  indorsor  are  not  admissible  evidence 

_  .jipeach  the  indorsee's  title,  though  the  a- 

dorsetnent  was  made  after  the  note  was  psjihle- 

Ciipiam  v.  CTBrUn,  1  Esp.  10— Kenyon. 

In  an  action  on  a  note,  ■  declaration  nude  or 
the  plaintiff,  before  he  became  the  holder,  ii  en- 
dence  to  invalidate  the  note.  Willi""  »■ — , 
5M.A.R.  121. 

In  an  action  by  the  indorsee  against  the  mska 
of  a  note,  declaralioni  of  the  payee  (not  ottered 
at  the  time  of  making  the  note)  are  not  tTioetet 
-    prove  that  the  consideration  for  the  note  W 

aney  lost  at  play,  unless  it  be  previooiij  shorn 
that  the  indorsee  is  identified  in  interest  mAW 
payee,  as  by  having  taken  the  note  alter  itw»* 
due,  or  wilhout-any  conaideration.    Btnaaf 

Parry,  1  B.  &  AdoL  89. 

(d)  Proof  of  CoRtidfratim. 

Indorsement  being  prima  facie  evident* of* 
good  consideration,  the  acceptor,  C«**r*™~' 
cases  of  usury  and  gaming,)  is  not  *fu,J™7 
call  upon  a  remote  indorsor  to  prove  the  «•» 
deration,  unless  he  is  implicated  sod  privy  ■"■ 
transaction.   Wyai  v.  BuImef-,2Esp-S38-';nv- 

Semble,  that,  a*  between  ^•aeSaM,.^^L 
there  is  no  necessity  to  give  notice  tf  "suuM 
the  conaideration.  Gr«™  v.  Dnkin,  2  *•* 
247— Ellenborougb. 

In  an  action  or.  a  bill,  I  be  plaintiff  cannot  k 
compelled  to  prove  what  consideration hep" 
for  it,  by  a  mere  notice  that  he  will  be  waaaw 
so  to  do.  Reynold*  v.  CkettU,  3  Camp-  *»- 
Ellenborough. 

Where  notice  baa  been  given,  the  p*j™ 
must  make  the  proof  of  consideration  J"1*™. , 
cue,  and  not  reservo  it  for  the  reply,  l*"**^ 
Underwood,  3  D.  A,  R.  356;  2B.  ctC.15"  D- 
P.  Detauney,  v.  Mitchell,  1  Stark.  439. 

Where  notice  of  an  intention  to  dasjsste* 
consideration  has  been  given,  and  the  P*"™"", 
witnesses  have  been  cjxsssjTammedtotfaa»F^ 
the  plaintiff  must  give,  such  evidence  M  hs  ■a*** 
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counted  for,  it  is  a  presumption  of  payment 
Driffield  v.  Creed,  5  Esp.  52-^Ellenborough. 

Where  a  promissory  note  made  abroad  was 
overdue  more  than  twenty  years,  quere,  whether 
a  jury  is  bound  to  presume  payment,  notwith- 
standing the  payee  resided  abroad  during  a]]  that 
time  ?  Du  BeUoix  v.  Waterpark  {Lord,)  1  D.  & 
R.16;  Bay!.  Bilk,  281. 

If  in  an  action  on  a  bill  given  for  goods  sold, 
it  be  proved  that  the  bill  was  fetched  away  by 
the  plaintiffs  servant  from  the  house  of  a  third 
person  after  the  commencement  of  the  actios, 
and  only  a  short  time  before  the  trial,  such  evi- 
dence will  not  make  it  necessary  for  the  plaintiff 
to  prove  that  he,  at  the  time  of  action  brought, 
was  the  holder  of  the  bill,  and  entitled  to  sue 
upon  it  Burdon  v.  Halton,  4  Bing.  454;  IM.&. 
P.223;3C.&P.174 

A"  bill  of  exchange  was  drawn  by  A.  on  R, 
and  indorsed  to  C.  The  bill  was  not  satisfied 
when  due,  but  part  payments  were  afterwards 
made  by  the  drawer  and  acceptor.  Two  years 
after  it  had  become  due,  D.  paid  the  haknee  to 
C,  the  holder,  and  the  latter  indorsed  the  bill, 
and  wrote  a  receipt  on  it  in  general  terms  >— 
Held,  that  the  receipt  was  not  conclusive  evidence 
that  the  bill  had  been  satisfied  either  by  the  ac- 
ceptor or  drawer,  bat  that  parol  testimony  was 
admissible  to  explain  it  Graves  v.  Key,  3  B.  |t 
Ado!.  313. 

9.  Witnesses. 

Qne  joint  maker  of  a  promissory  note  is  a  good 
witness  to  prove  the  signature  of  the  other. 
York  v.  Blott,  5  M.  &  S.  71.  And  see  Mart  v. 
Mainwaring,  2  Moore,  9. 

In  an  action  on  a  bill  againBt  the  acceptor,  the 
drawer  who  has  obtained  his  certificate  is  a  com- 
petent  witness  for  the  defendant,  to  prove  that 
the  bill  had  been  usuriously  discounted.  AthUm 
v,  Longes,  M.  &  M.  127 — Tenterden. 

In  an  action  on  a  note  by  the  indorsee  against 
the  indorsor,  the  maker  is  a  competent  witness 
for  the  plaintiff,  on  the  ground  of  equal  interest, 
both  ways.  Venning  x.ShuttletDorth,  Bayl.  Bills, 
422.  *  '     - 

In  an  action  against  the  acceptor  of  a  bill  ac- 
cepted for  the  accommodation  of  the  drawer,  the 
latter  is  not  a  competent  witness  to  prove  that 
the  holder  discounted  the  bill  on  usurious  terms. 
Harduncke  v.  Blanchard,  Gow,  113 — Dallas. 

Nor  to  prove  that  the  holder  came  by  the  bill 
on  usurious  consideration ;  because  he  does  not 
stand  indifferently  liable  to  the  holder  and  the 
acceptor ;  for  the  holder  can  recover  against  him 
only  the  contents  of  the  bill;  the  acceptor  is  en- 
titled to  recover  against  him  both  the  amount  of 
the  bill,  and  also  all  damages  he  may  have  sus- 
tained, including  the  costs  of  the  action  against 
himself.    Jones  v.  Brooke,  4  Taunt  464. 

In  an  action  by  indorsee  against  acceptor,  the 
latter  may  call  the  payee  as  a  witness  to  prove 
that  the  bill  was  void'  in  its  creation.  Jsrdaine 
v.  Lashbruke,  7  T.  It.  €01.  And  see  Walton  v. 
Shelly,  1  T.  R.  296,  and  Hart  t.  Btlntosh,  1  Esp. 
298. 


to  produce  in  proof  of  the  consideration,  in  the 
first  instance ;  and  cannot  reserve  it  for  the  reply. 
Spooner  v.  Gardiner,  R.  &  M.  86 — Best 

In  an  action  by  indorsor  against  indorsee, 
where  the  defendant  proves  usury  in  a  previous 
transfer  of  the  bill,  the  plaintiff  must  prove  him- 
self a  bona  fide  1  older,  though  he  haB  received 
no  notice  of  disputing  the  consideration,  (see  58 
G.  3,  c.  33.)  Wyait  v.  Campbell,  M.  &  M.  80— 
Tent 

In  an  action  by  the  indorsee  of  a  bill  of  ex. 
change,  if  it  appear  that  a  prior  party  was  de- 
frauded out  of  it,  the  plaintiff  is  bound  to  prove 
what  consideration  he  gave  for  it.  Rets  v.  head, 
fort,  (Marquis,)  2  Camp.  574 — Ellenborough. 

A  letter  written  by  the  indorsor  is  evidence 
for  the  defendant,  in  an  action  by  indorsee 
against  acceptor.  Coster  v.  Symons,  1  C.  &.  P. 
148— Abbott. 

Therefore,  where  the  acceptor  had  given  the 
holder  notice  to  prove  the  consideration,  letters 
of  the  drawer  to  show  that  the  transaction  be- 
tween him  and  the  holder  was  fraudulent,  were 
properly  received  in  evidence.    Id. 

Quaere,  whether,  in  such  case,  it  was  incum- 
bent on  the. holder  to  prove  the  consideration? 
Coster  v.  Merest,  7  Moore,  87 ;  3  B.  &  B.  272. 

Qu«ere,  whether  even  if  the  acceptor  proves  a 
total  failure  of  consideration  as  between  him  and 
the  drawer,  it  is  incumbent  on  the  indorsee,  even 
after  notice,  to  prove  that  be  gave  consideration 
for  a  bill  ?  Mann  v.  Lent,  10  B.  &  C.  877 ;  M. 
&  M.  149. 

In  an  action  by  holder  against  one  who  had 
indorsed  a  fcill  for  the  accommodation  of  the 
drawer,  the  drawer  proved  that  he  had  applied  to 
Jn  stepfather  of  plaintiff,  to  get  the  bill  discount- 
ed; that  J.  took  the  bill  away;  and  returned 
with  322.  less  than  the  amount  of  the  bill,  the 
discount  being  12.  19s.: — Held,  not  sufficient, 
without  proof  that  J.  was  plaintiff  *s  agent,  to 
east  it  on  plaintiff  to  prove  the  consideration  he 
gave  for  the  bill.  Bassett  v.Dodgin,  10  Bing.  40. 

'  S.,  being  indebted  to  a  firm  in  which  he  was 
a  partner,  gave  a  note  in  the  name  of  another 
firm  to  which  he  also  belonged,  in  discharge  of 
his  individual  debt.  The  payees  indorsed  it  over, 
and  the  indorsee  sued  the  parties  who  appeared 
to  be  makers : — Held,  that  this  note  was  made  in 
fraud  of  S.'s  partner  in  the  second  firm,  and 
could  not  be  enforced  against  him  by  the  payees : 
and  that,  at  least  under  these  circumstances  of 
suspicion,  the  indorsee  could  not  recover  without 
proving-  that  he  took  the  note  for  value,  though 
no  notice  had  been  given  him  to  prove  the  consi- 
deration : — Held  also, — Parke,  J.,  dissentiente, — 
that  in  all  cases,  where,  from  defect  of,  the  consi- 
deration, tho  original  payees  cannot  recover  on 
the  note  or  bill,  the  indorsee,  to  maintain  un  ac- 
tion against  tho  maker  or  acceptor,  must  prove 
consideration  given  by  himself  or  a  prior  indor- 
see, though  be  may  have  had  no  notice  that 
such  proof  will  be  called  for.  Heath  v.Sansvm, 
2  B.  &  Adol.  291. 


(c)  Proof  of  Payment 
Where  a  note  of  twenty  years*  date  is  unac- 
vol.  l.  3  R 


lor  to  provu  it  paid.  Humphrey  i.  JHaron,  Peake, 
52 — Kenyoo- 

Bui  que  re,  whether  (he  drawer  can  be  a  wit- 
ness if  he  hoB  had  regular  notice  of  tho  bill  hav- 
ing been  dishonoured.     Id, 

In  an  action  b;  indorsee  against  acceptor  »f  a 
bill  misrccited  in  the  declaration,  the  plaintiff 
may  call  the  drawer  to  prove  money  paid  to  him 
by  the  plaintiff  on  the  bill,  and  that  is  good  evi- 
dence agaiuat  the  accepter  on  a  count  lor  money 
bod  and  received.     LtSagt  J.  Johntov,  Forrest, 


In  ■! 


:  a  gain  it  acceptor,  the 


ctton  by  indorse 
latter  cannot  call  the  ini 
prove  that  the  plaintiff  had  no  right  to  recover 
upon  the  bill,  having  merely  received  it  from  the 
indorsor  in  trust  to  obtain  payment  of  it  from 
the  acceptor  on  account  of  tho  indorsor  himself. 
BuckUmd-i.  Tflnfaifii,ST.R.S7S;  1  Esp.  85. 

An  indorsor  of  a  note,  who  hoe  received  mo- 
ney from  the  drawer  to  take  it  up,  ia  a  competent 
witness  fbr  the  drawer,  in  an  action  against  him 
by  the  indorsee,  to  prove  that  he  had  satisfied 
the  note;  being  cither  liable  to  the  plaintiff < 
:e  defeated,  or  to  the  i 


d  if  th 


succeeded ;  and  his  being  also  liahlc 
ease  to  compensate  the  ^defendant  lor  the  c 
incurred  in  the  action  by  such  non-pay  m 
makes  no  difference,  flirt  v.  Kerahaa,  2  I 
458;  S.  P.  CharrMgUmv.  Miinrr,  Peake,  6. 

In  an  action  on  a  note  by  indorsee  against  the 
drawer,  the  payee  was  admitted  to  be  a  good  wit- 
ness.    Cooper  v.  Davits,  1  Esp.  463 — Kenyan. 

The  indorsee  of  a  bill,  in  an  action  against  the 
acceptor,  having  called  a  witness  to  prove  the  in- 
dorsement, who  disproved  it,  was  afterwards  al- 
lowed tn  call  the  indorsor  himself  to  prove  his 
own  indorsement,  as,  by  his  proving  the  hand. 
writing  to  be  hie  own,  he  would  make  himself 
liable.  Richardton  v.  Allan,  2  Stark.  331. 

In  an  action  by  indorsee  against  drawer, 
prior  indorsor  is  a   competent  witness  to  prove 
that  the  defendant  promised  to  pay  the  bill  after 
it  had  become  due,     Steven*  v.  Lynch,  13  East, 
38 ;  2  Camp.  333. 

In  an  action  by  tho  indorsee  against  tho  draw- 
er of  a  bill  drawn  without  consideration,  the 
payee  who  indorsed  it  to  the  plaintiff,  in  pay. 
ment  of  goods,  is  a  competent  witness  to  prove 
the  consideration  for  the  indorsement.  Shuttle- 
worth  v.  Sttphtnt,  I  Camp.  408—  Ellcnborough. 

The  acceptor  of  a  bill  is  a  good 
prove  that  he  had  no  effects  in  his  hands  of  the 
drawer's  when  the  bill  was  drawn.  Staple*  v 
(Mines,  1  Esp.  332—  Kenyan. 

Bat  a  joint  acceptor  of  a  bill  ia  not  competent 
to  prove  a  ■et-off  in  an  action  by  the  bolder 
against  the  drawer. 


bywayefpnj- 
ment  of  his  debt ;  in  an    action    upon  this  bill, 
brought  by  B.  against  C,  A.  is  not  a  competent 
witness  to  prove,  on  the  part  of  tbe   defendant, 
that  ho  delivered  the  bill  to  B.  merely  to  get  it 
discounted,  and  not  as  payment,  without  a  ra- 
mus V.  Latbrey,  Holt,  390— liibbe. 
action   by  tbe  indorsee  against  th* 
'  a  bill,  it  appeared  by  the  plaintiffs 
be  had  received  it  from  the  acceptor  in 
discharge  of  a  debt  due  from  him.     For  the  de- 
fendant, it  was  stated  that  the  bill  was  accepted 
'  i  discharge  of  a  part  of  a  debt  due  from  the  ac- 
tplor  to  the  drawer;  that  it  was  indorsed  and 
delivered  to  the  acceptor,  in  order  that  he  might 
get  it  discounted,  and  that  he  delivered  It  to  tbs 
plaintiff,  upon  condition,  that  if  he  procured  cash 
for  it,  he  might  retain  out  of  it  the  amount  of 
tho  debt  due  to  him  from  the  acceptor,  bst  that 
he  never  did  got  cash  for  the  bill:— Held,  that 
the   acceptor  could  not   bo   examined  to  prase 
'  bsb  facts  ;  for,  although  he  was  uninterested  sat 
the  amount  sought  to  he  recovered  on  the  biB, 
was  interested  as  to  the  casts  against  which 
would  have  to  indemnify  the  defendant  if  tho 
linlifV  obtained  a  verdict.  Edmonds  v.  Lmor,  S 
4.&407;  2M.otR.427. 
Action  by  the  indorsee  against  the  acceptor  sf 
a  bill  of  exchange  ;  the  defendant  had  taken  the 
benefit  of  the  Insolvent  Debtor*'  Act,  and  bad 
t  down  the  drawer  as  a  creditor  in  his  schedule : 
Held,  that  the  drawer,  notwithstanding  this, 
M  a  competent  witness  for  the  plaintiff:   Crap- 
ley  v.  Corner,  i  C.  &,  P.  21— Tenlcrden. 


XV.  Deresc*.  t 


I.  ladulgtrce,  or  Bargain  far  Heats**!. 

one  be  sued  on  a  bill,  and  it  appear  that  th* 
plsintiff  has  agreed  with  a  third  person,  that  ifbe 
will  advance  part  of  tbe  sum  for  the  defendant. 
the  plaintiff  will  take  that  in  discharge  of  th* 
whole  debt,  and  such  third  person  so  advances 
it,  it  is  a  good  defence  to  the  action.  TtaUj  T. 
Droit,  1  C.  A.  P.  557— Abbott. 

But  In  an  action  against  the  acceptor,  aa  in- 
dorsee for  value,  who  had  transferred  the  has, 
which  was  returned  to  him  after  k  had  he  cms 
due,  may  recover,  although  his  indorsee  baaan 
tho  retxansfer  received  setiifectio*  from  th* 
drawer.  Buzzard  v.  PUckmt,  1  Stark.  333—  O- 
1  en  borough. 

Bills,  ih  lien  nf  which  other  bills  are  given,  if 
permitted  to  remain  with  the  bolder,  and  th* 
latter  bills  are  not  paid,  may  be  enforced.  £» 
parte  Barclay,  7  Ves.  jun.  597. 

An  action  being  brought  against  tbe  acceptor, 

w*a  agreed  betwoan  the  paxtiea,  thaltha  daaca- 
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4mt  should  pay  the  casta,  wnew  the  hill,  and 
give  a  warrant  of  attorney  to  secure  the  debt 
The  defendant  gave  the  warrant  of  attorney,  and 
renewed  the  bin,  but  did  not  pay  the  coat*  :-— 
Held  that  the  plaintiff  might  bring  a  fresh  ac- 
tion on  the  first  bill,  while  the  second  was  out- 
standing in  the  hands  of  the  indoreor.  Norris 
v.  Aylett,  2  Gamp.  329— Ellcnborough. 

Bat  where  the  defendant  being  indebted  to 
the  plaintiffs  on  a  bill  which  was  dishonoured, 
gave  another  bill,  at  a  longer  date,  and  also  a 
warrant  of  attorney  to  confess  judgment,  in  case 
tiie  second  bill  should  not  be  paid  when  due,  and 
agreed  to  pay  the  expenses  of  executing  the  war- 
rant of  attorney ;   and  the  second  bill  was  duly 


the  note  at  any  time,  notwithstanding  the  bill  of 
sale.     Twopenny  v.  Young,  5  D.  &  R.  259 ;  3  B. 

Defendant  drew  bills  as  surety  for  C.  H.,  who 
accepted  them,  and  it  was  provided  by  a  deed  to 
which  the  plaiutiff,  the  holder  as  well  as  the 
defendant  was  a  party,  that  he  should  not  sue 
defendant  on  tho  bills  till  C.  H.fs  effects  should 
have  been  sold,  and  the  proceeds  applied  in  dis- 
charge of  the  bills.  C.  H.'s  effects  were  seized, 
and  sold  undor  a  commission  of  bankruptcy,  the 
trustee,  to  whom  they  had  been  conveyed  by  the 
deed  in  question,  having  with  the  knowledge  and 
assent  of  the  defendant,  omitted  to  take  posses- 
sion of  them  in  time :— Held,  that  the  plaintiff 


honoured,  bnt  these  expenses  were  not  paid,  and   was  not  barred  from  suing  the  defendant  on  the 
the  first  bill  was  retained  by  the  plaintiffs: —  bills.    Lancaster  v.  Harrison,  6  fiing.' 726;  4  M. 


Hcld,  that  they  could  not  sue  the  defendant  on 
such  original  bill.  Dillon  v.  Rimmer,  7  Moore, 
427;  1  Bing.  100. 

•  The  defendant  being  indebted  to  the  plaintiff, 
gave  him  a  promissory  note  for  45L,  which  was 
dishonoured;  tho  latter  afterwards  agreed  to  ac- 
cept 5s.  in  the  pound,  to  be  secured  by  the  ac- 
ceptance of  a  bUl  for  1R  5s.  by  the  defendant's 
brother  which  wae  accordingly  given,  but  tbe 
original  note  remained  in  the  plaintiff's  posses- 
sion, and  was  to  revive  if  tbe  acceptance  were 
not  honoured.  The  bilh  was  not  paid  the  day  it 
became  due,  bnt  on  the  following  morning  the 
defendant  tendered  12/.  to  the  plaintiff,  including 
its  amount  and  expenses  thereon,  which  the  latter 
refused  to  accept,  and  brought  an  action  on  the 
original  note : — Held,  that  he  was  not  entitled  to 
recover.   Soward  v.  Palmer,  2  Moore,  274. 

An  indorsee  of  a  bill,  without  notice  that  a 
prior  action  is  depending  thereon,  may,  notwith- 
standing the  pendency  of  such  action,  commence 
an  action  against  the  same  defendant  Colum- 
bia v.  Slim,  2  Chit  637. 

If  a  bill  given  for  a  supposed  balance  of  ac- 
counts to  be  thereafter  settled  on  an  appointed 
day,  be  dishonoured  by  the  acceptor  (the  defend- 
ant,) and  afterwards  be  duly  indorsed  by  the 
drawer  to  the  plaintiff,  the  relative  situation  of 
debtor  and  creditor  is  not  created  between  the 
drawer  and  acceptor,  and  the  plaintiff  cannot 
maintain  an  action  on  it  as  indorsee.  Verley  v. 
&MfttoVr«,2Chitl27. 

In  an  action  on  a  note  or  bill,  the  defendant 
cannot  give  in  evidence  a  parol  agreement  en- 
tered into  when  it  was  drawn,  that  it  should  be 
renewed,  and  payment  not  demanded  when  it 
became  due.  Hoare  v.  Graham,  3  Camp.  57— ■ 
Ellenborough. 

A*  being  indebted  to  G,  A.  and  B.  gave  their 
joins  and  several  note  for  the  amount  to  C. :  A. 
becoming  further  indebted,  and  pressed  for  fur- 
ther security,  by  a  bill  of  sale  (reciting  that  C. 
having  demanded  payment  ofthedebt,A.  had 
requested  him  to  accept  a  further  security,)  as- 
signed nis  household  effects  to  C.  as  a  further 
security,  with  a  proviso  that  he  should  not  be 
turned  out  of  possession  of  the  effects  till  after 
three  days1  notice  : — Held,  that  C.'s  remedy  on 
the  note  was  neither  suspended  nor  extinguished 
by  the  bill  of  sale,  but  that  he  might  sue  A.  on 
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AM  by  taking  and  renewing  the  acceptance  of 
C,  the  agent  of  his  debtor  B.,  does  not  discharge 
B.;  unless  A  has  elected  between  the  acceptance 
and  casli,  or  B.  is  misled  or  prejudiced  by  the 
arrangement  Robinson  v.  Read,  4  M.  &  R.  349. 

Where,  on  a  bill  becoming  due,  the  holder 
agrees  to  receive  another  bill  in  renewal  of  it,  his 
remedy  on  the  first  is  suspended  till  the  second 
is  dishonoured,  as  well  for  expenses  incurred  by 
non-payment  of  the  first  as  for  its  amount. 
Ksndrick  v.  Umax,  2  Tyr.  438 ;  2  C.&  J.405. 

2.  Want,  or  Insufficiency  of  Consideration. 

When  a  Defence.] — Tbe  want  of  consideration 
in  toto  or  in  part  cannot  be  set  up  as  a  defence, 
if  the  plaintiff  or  any  intermediate  party  between 
him  and  the  defendant  took  the  bill  or  note  bona 
fide  and  upon  a  valid  consideration,  Morris  v. 
Leef  Bayl.  Bilh,  397. 

It  is  not  of  itself  a  defence  to  an  action  by  the 
indorsor  of  a  bill,  to  plead  that  it  was  accepted 
for  the  accommodation  of  the  drawer,  without 
consideration,  and  was  indorsed  over  after  it  be- 
came due     Charles  v.  Marsden,  1  Taunt,  224. 

Even  if  that  fact  appear  to  have  been  known 
to  the  plaintiff.  Smith  v.  Knox,  3  Esp.  46— 
Eldon. 

Although  no  consideration  passes  between  the 
payee  and  drawer,  it  is  not  to  be  considered  an 
accommodation  bill  as  to  the  latter,  if  there  was 
a  valuable  consideration  as  between  the  payee 
and  acceptor*  Scott  v.  Ltfford,l  Camp.  246;  9 
East,  347. 

The  right  of  an  innocent  indorsee  for  value,  to 
recover  upon  a  note  made  payable  to  the  payee 
u  or  order,  with  interest,  on  demand,"  cannot  be 
impeached,  by  evidence  of  declarations  made  by 
the  payee  whilst  the  note  was  in  his  hands,  and 
before  indorsement,  that  it  was  given  to  him  by 
the  maker  without  consideration ;  nor  can  such 
a  note  be  treated  as  over  due  at  the  time  of  in* 
dorsement,  without  proof  of  actual  presentment 
and  dishonour.  Borough  v.  White,  6  D.  &  R. 
379;4B.&C.325. 

Nor  by  evidence  of  a  declaration  that  the  bill 
had  been  given  for  the  accommodation  of  the 
drawer.    Shaw  t.  Broom,  4  D.  &  R.  730. 
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In  in  action  by  indorsee  against  the  acceptor, 
the  defendant  may  show  that  the  bill  was  ori- 

E'nalry  given  without  consideration,  though  he 
is  given  no  notice  of  disputing  the  considera- 
tion. Mann  v.  Lent,  10  B.  &  C.  877 ;  M.  &  M. 
240. 

A  receiver  of  the  rents  of  an  estate,  to  a  share 
of  which  a  married  woman  was  entitled,  having 
in  his  hands  money  due  to  her,  by  the  direction 
of  the  husband  accepted  a  bill  on  the  faith  of  that 
rand,  drawn  bv  a  creditor  of  the  husband  for  mo- 
ney lent  to  him.  Before  the  bill  became  due, 
the  husband  and  wife  gave  a  joint  direction  to 
the  receiver  to  pay  over  the  money  to  a  third 
person,  which  be  did  before  the  commencement 
of  the  action.  When  the  bill  became  due,  the 
acceptor  refused  to  pay  it  unless  the  drawer  would 
indemnify  him  against  the  claims  of  the  husband 
and  wife  to  have  the  money  paid  according  to 
their  order.  An  indemnity  was  given,  but  the 
acceptor  still  refused  to  pay: — Held,  that  the 
drawer  could  not  maintain  an  action  on  the  bill, 
as  it  would  only  lead  to  circuity  of  action,  as  the 
acceptor  being  bound  to  pay  the  money  accord- 
ing to  the  order  of  the  husband  and  wife,  might 
recover  it  back  by  suing  on  the  agreement  to  in- 
demnify. Carr  v.  Stephens,  9  B.  &  C.  758 ;  4  M. 
&R.590. 

What  is  «  Consideration.] — A  partial  failure  of 
considerston  for  a  promissory  note,  constitutes 
no  ground  of  defence,  if  the  quantum  to  be  de- 
ducted on  that  account  is  matter  not  of  definite 
computation,  but  of  unliquidated  damages ;  as 
where  a  note  was  given  for  the  plaintiffs  dis- 
closing to  the  defendant  an  improvement  in  cer- 
tain machinery,  which  turned  out  to  be  less  be- 
neficial than  was  anticipated  by  the  parties. 
Day  v.  Nix,  9  Moore,  159. 

It  is  no  defence  to  an  action  by  the  drawer  and 
pevee  of  a  bill  against  the  acceptor,  that  the  con- 
sideration* has  partially  failed  on  account  of  the 
badness  of  the  quality,  and  improper  package  of 
goods  delivered.  Tye  v.  Gwynnt,  2  Camp.  346 
— Ellenborongh :  S.  P.  Morgan  v.  Richardson,  1 
Camp.  40,  n.;  7  East,  482;  3  Smith,  487. 

Unless  it  arise  from  fraud  on  the  part  of  the 
plaintiff  in  the  first  instance.  Fleming  v.  Simpson, 
1  Camp.  40,  n. — Ellenborough. 

In  an  action  on  a  bill  given  for  the  price  of 
goods  sold  under  a  warranty,  a  breach  of  the 
warranty  is  an  answer  to  the  plaintiff's  demand, 
if  the  defendant  has  tendered  back  the  goods, 
although  the  plaintiff  did  not  accept  them.  Lewis 
v.  Cosgrave,  2  Taunt  2. 

But  a  defendant  who  has  given  hie  note  as  the 
stipulated  price  of  a  picture,  was  not  allowed  to 
give  in  evidence  the  inadequacy  of  the  consi- 
deration, with  a  view  to  diminish  the  damages ; 
although  he  might  have  done  so  for  the  purpose 
of  showing  fraud  in  order  to  defeat  the  contract 
altogether.  Solomon  v.  Turner,  1  Stark.  51— 
Ellen^orougb. 

\Vhere  a  note  expressed  to  be  for  value  re- 
ceived, was  made  in  favour  of  an  infant  aged  nine 
years;  and  in  an  action  against  the  executors  of 
the  maker,  no  evidence  of  consideration  being 


given,  the  judge  teethe  jury,  that  the  note  being 
for  value  received,  imported  that  a  good  consi- 
deration existed,  and  thai  gratitude  to  the  infant'  s 
father,  or  affection  to  the  child,  would  suffice  :— 
Held,  that  although  the  jury  might  have  pre- 
sumed that  a  good  consideration  was  given,  ret 
that  those  pointed  out  were  insufficient  HoUidss 
v.  Atkinson,  8  D.  &  R.163 ;  5  B,  &  C.  501. 

Semble,  that  an  intention  to  evade  the  legacy 
duty  would  not  have  been  a  good  consideration. 
Id. 

Where  a  note  payable  on  demand,  with  inter 
est  until  paid,  was  given  in  part  consideration  tor 
the  share  of  a  ship  bought  by  the  maker  from 
the  payee,  without  observance  of  the  Ships1  Rc- 

Sistry  Acts,  and  indorsed  by  the  payee  first  to 
.  L„  who,  on  presentment  and  non-payment, 
struck  out  his  name  and  returned  it,  and  after- 
wards to  J.  G.  P.  who  indorsed  it,  upwards  of 
two  years  after  its  date,  with  the  name  oblite- 
rated, to  the  plaintiff,  for  a  full  and  valuable  con- 
sideration, without  notice : — Held,  although  the 
note  was  originally  void  for  want  of  conaidere- 
tion,  as  the  sale  of  the  ship  was  void,  yet  at  the 
maker  had  subsequently  recognised  it  by  payiaf; 
one  year's  interest,  and  otherwise,  and  as  there 
was  a  presumption  that  he  had  received  the  share 
of  the  subsequent  earnings  of  the  ship,  and  that 
therefore  there  was  a  consideration  pro  Unto,  thtt 
the  plaintiff,  notwithstanding  he  had  taken  the 
note  without  inquiry,  was  entitled  to  recover  its 
amount  in  an  action  against  the  maker.  Oes- 
coyne  r.  Smith,  M*Clel.  &  Y.  33a 

In  an  action  by  the  payee  against  the  accepter 
of  a  bill  drawn  for  the  balance  of  purchase  money 
of  articles  bought  at  a  sale,  it  is  no  defence,  that 
two  months  alter  delivery  of  the  goods  to  the 
vendee,  the  vendor  forcibly  retook  possession  rf 
them ;  for  the  vendee  cannot  treat  that  act  as  a 
rescinding  of  the  contract,  but  must  bring  tre*> 
pass.    Stephens  v.  Wilkinson,2h.&,AtoL&> 

A.  procured  a  banking  company  to  advance 
1002.  on  a  bill  for  3001.,  A.  giving  the  company 
his  guarantie  for  the  amonnt  so  advanced,  W 
having  no  other  interest  in  the  bill : — Held,  that 
A.  might  recover  the  whole  amount  of  the  btf 
in  an  action  against  the  acceptor,  and  not  merely 
the  amount  for  which  he  gave  his  gaaraate 
Reid  v.  Furnival,  5  C.  &  P.  499— Lyndharst 
A  rule  for  new  trial  refused. 

A  note  cannot  be  considered  as  made  without 
consideration,  if  the  maker  has  received  a  croft 
acceptance  from  the  payee,  and  there  has  bees 
an  exchange  of  securities.  Kent  v.  XBases,  1 
Camp.  179,  n. — Ellenborough. 

In  an  action  by  the  drawer  against  the  ac- 
ceptor of  bills  given  for  goods  supplied,  nbSA 
were  to  be  "  of  good  quality  and  moderate  price, 
and  were  estimated  at  about  400/.,  and  the  b* 
given  for  that  amount,  it  is  no  defence  that  tk 
goods  turned  out  to  be  worth  much  less  than  the 
estimated  price,  and  that  the  acceptor  hup*" 
more  than  the  real  value  of  the  goods  on  the  bifls. 
Obbard  v.  Betham,  M.  &  M.  483— Tenterden. 

If  A.  gives  B.  without  consideration,  a  ocas* 
be  negotiated  by  fi.  as  a  security  tor  money,  «•■ 
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the  indorsee  ftr  a  valuable  consideration,  with- 
out notice,  retains  B,  from  the  note  and  all 
claim  and  demand  touching-  the  matters  in  re- 
spect of  which  the  maker's  promise*  were  made, 
this  does  not  so  extinguish  the  consideration  of 
the  note,  bat  that  the  indorsee  may  still  recover 
against  the  maker.  Carstairs  v.  Rolleston,  5 
Taunt  551  ;1  Marsh.  207. 

Qiaare,  whether  notice  that  the  maker  made  it 
as  surety  only,  would  bare  varied  the  case?  Id. 

Defendant's  partner  gave  plaintiff  his  note  for 
2000/.  as  a  security  for  being  allowed  to  over- 
draw the  partnership  account.   Defendant  there- 
upon gave  his  partner  his  note  for  1000/.  payable 
to  order,  as  a  security  for  his  share ;  the  partner 
indorsed  the  note  to  plaintiff,  who  had  advanced 
1300/.  to  the  partnership;  and  two  years  afterwards 
plaintiff  sued  defendant  on  it  It  did  not  appear 
that  plaintiff  had  given  any  consideration  for  the 
IO00L  note;  but  he  had  notice  of  the  circum- 
stances under  which  defendant  gave  it  to  bis  part- 
ner:—Held,  that  there  was  a  sufficient  considera- 
tion to  entitle  plaintiff  to  recover.    Heytoood  v. 
Watson,  4  fiing.  496;  1  M.  &.  P.  26$. 

A.  agreed  to  execute  a  lease  of  premises  to  B., 

who  was  to  pay  a  certain  sum  for  it ;  B.,  who 

was  let  into  possession,  accepted  a  bill  for  the 

consideration  money  drawn  on  him  by  A.:  it  is 

no  defence  to  an  action  on  the  bill  by  A.  against 

R  that  the  former  refused  to  execute  the  Tease : 

but  his  remedy  is  on  the  agreement.  Moggridge 

f.  J<me$,  14  East,  486;  3  Camp.  38. 

A  warrant  was  directed  to  an  officer  of  excise, 
>y  the  commissioners,  commanding  him  to  ap- 
rehend  a  person  convicted  in  several  penalties, 
nd  rake  him  to  prison,  to  keep  him  there  until 
te  amount  of  the  penalties  was  paid;  the  ok 
xr,  having  arrested  the  party,  discharged  him 
ion  a  promissory  note  for  the  amount  of  the 
naitics,  payable  at  a  future  day ;  and  the  com- 
ssioners  afterwards  approved  of  his  conduct : — 
?M,  that  the  discharge  was  a  good  considera- 
i  for  the  note,  and  that  an  action  might  be 
intained  thereon.  Pilkington  v.  Green,  2  B. 
?.  151. 

Vhcre  the  plaintiff  distrained  for  rent  on  pre- 
ss let  to  B. ;  and  the  defendant,  who  had  pur- 
eed the  goods  distrained  from  B.,  accepted  a 
>f  exchange,  payable- to  the  landlord,  in  con. 
ation  of  his  withdrawing  the  distress : — Held, 
he  plain  tiff,  knowing  that  no  rent  was  due 
3  time  of  the  distress,  and  having  procured 
iccptance  by  misrepresenting  the  fact,  could 
cover  on  the  bill.  Grew  v.  Sevan,  3  Stark. 
Best. 

ere  the  drawer  and  payee  of  a  bill  for  502., 
bound  to  provide  for  a  bill  of  70/M  indorsed- 
I  bill  to  the  holder  of  the  70J.  bill,  to  en- 
m  to  take  it  up ; — Held,  that  it  was  an 
le  security  in  his  hands,  in  reduction  of  a 
I  which  he  had  on  the  drawer,  and  that  he 
recover  upon  it  against  the  acceptor. 
-.  Tyler*  2  Stark.  288— Ellenborough. 

action  by  payee  against  makers  of  a 
appeared  that  it  had  been  given  on  an 
nt  by  one  of  them  to  buy  crops  &c.,  from 


an  outgoing  tenant  The  note,  when  made,  was 
handed  to  a  third  person  to  be  attested  by  him, 
and  paid  over  to  the  plaintiff*,  on  condition  that 
possession  of  the  premises  should  be  given  up  to 
one  of  the  defendants  the  next  morning,  but  that 
the  plaintiff  was  to  hold  the  bouse  for  three  or 
four  weeks,  paying  one  shilling  a  week  rent. 
There  was  evidence  of  a  verbal  refusal  by  plain- 
tiff  on  the  next  morning  to  give  up  possession, 
but  the  defendant's  cattle  were  seen  on  the  land 
on.  that  day,  and  remained  there.  Possession  of 
the  house  was  not  obtained  till  three  weeks  after. 
The  note,  when  produced,  did  not  appear  to 
have  been  attested,  and  there  was  no  evidence 
how  the  plaintiff  got  possession  of  it : — Held, 
that  as  no  act  was  shown  to  have  been  done  by 
the  plaintiff  to  keep  possession  of  the  land,  the 
jury  might  rightly  conclude  that  possession  had 
been  delivered  up  according  to  the  condition ; 
and  that  the  misconduct  of  the  bailee  of  the  note 
in  withholding  his  attestation  to  it,  or  not  deli- 
vering it  to  the  plaintiff,  was  no  defence  to  the 
action  thereon.    Evans  y.  Morgan,  2  Tyr.  396. 

3.  Forgery. 

The  acceptor  is  liable;  even  though  the  bill  be 
forged.    Smith  v.  Chester,  1  T.  R.  654. 

If  a  party  to  a  bill,  on  being  asked  if  it  is  his 
handwriting,  answer  that  it  is,  and  will  be  duly 
paid,  he  cannot  afterwards  set  up  a  defence  of 
forgery,  for  he  has  accredited  the  bill,  and  induc- 
ed others  to  take  it.  Leach  v.  Buchanan,  4  Esp. 
226— Ellenborough. 

So,  if  he  have  at  any  time  paid  other  forged 
bills  of  tho  same  party;  under  similar  circum- 
stances. ,  Barber  v.  Gingell,  3  Esp.  60 — Ken. 

If  A.,  the  indorsee  for  value  of  a  bill  to  which 
B.  the  indorsor,  had  forged  the  acceptance  of  C, 
deliver  it  up  to  Bm  on  his  solicitation,  and  re- 
ceive from  him,  in  lieu  thereof,  u  bill  accepted  by 
D.,  without  consideration,  A.  may  maintairi  an 
action  on  this  bill  against  D.,  unless  there  was 
an  agreement  between  him  and  B.  to  stifle  a  pro- 
secution for  forgery.  Wallace  v.  Hardacrt,  1 
Camp.  45 — Ellenborough. 

In  an  action  against  an  acceptor  who  defends 
himself  on  the  ground  of  his  acceptance  having 
been  forged  by  A.,  evidence  that  A.  forged  his 
acceptance  to  another  bill,  and  absconded  on  that 
account  is  not  admissible.  Ballcetti  v.  Serani, 
Peake,  142— Buller:  &  P.  Viney  v.  Bares,  1 
Esp.  293. 

In  an  action  on  a  bill  which  the  defendant 
contends  is  a  forgery,  other  bills  of  the  defend- 
ant may  be  produced  to  the  jury  to  compare  the 
hand  writing.  AUesbrook  v.  Reach,  Peake,  Add. 
Caa.  27— Kenyon. 

The  acceptor  who  pays  under  a  forged  indorse, 
ment  by  a  person  who  had  found  a  lost  bill  is 
liable  to  the  real  payee.  Cheap  v.  Hurley,  3  T. 
R.  127— Buller. 

If  a  forged  bill  be  accepted  and  paid  by  the 
drawee,  he  cannot  recover  the  money  back  from 
the  indorsee,  to  whom  he  paid  it.  Price  v.  Neat* 
3  Burr.  1354;  1  W.  Black.  390. 

In  an  action  on  a  bill  against  the  acceptor, 


withstanding,  a  good  witness  to  prove  tlie  de- 
fendant's handwriting  to  the  acceptance.  Diet. 
intoa  v.  Prentice,  4  Esp.  3d — Kcnyon. 

If  the  holder  of  a  bill  agree  not  to  sue  the  ac- 
ceptor, provided  the  latter  will  make  an  affidavit 
that  the  acceptance  H  a  forgery,  and  such  sin- 
davit  be  accordingly  made  nnd  sworn,  ho  cannot 
afterwards  bring  nn  action  on  the  bill,  though 
the  affidavit  be  fake.  Steveni  v.  Tkacker,  1'eake, 
167— Kenyon. 

4.  Illegality  of  Camidtration. 
(a)  When  available. 

A  bill  was  drawn  by  a  person  who  wan  an  en. 
tire  stranger  to  the  acceptor,  and  to  the  person 
for  whose  benefit  it  was  afterwards  accepted :  it 
waa  made  payable  to  the  drawer,  and  after  baing 
indorsed  generally  by  him,  waa  delivered  over, 
before  acceptance,  to  the  person  who  had  pre- 
vailed on  him  to  draw  it;  and  by  that  person 
given  to  the  party  for  whose  benefit  it  was  ulti- 
mately accepted.  The  bill  was  afterwards  ac- 
cepted by  the  drawee,  and  delivered  by  him  to  a 
person  to  whom  he  (the  acceptor)  bad  lost  money 
at  play,  and  for  that  consideration.  It  then  got 
into  the  hands  of  other  persons  who  were  part- 
ners Jn  trade,  and  was  by  them  indorsed  and 
paid  over  to  the  plaintiffs  for  a  valuable  conside- 
ration, without  notice: — Held,  to  bo  within  the 
statute  9  Anne,  c.  14,  s.  1,  on  tho  ground  of  the 
acceptance  being  the  act  which  gives  to  the  bill 
its  validity  as  a  negotiable  instrument,  end  com- 
pletes its  perfection;  and  that  the  statute  in- 
cludes acceptances  (although  the  words  of  the 
statute  are  "given,  granted,  drawn,  or  entered 
into,")  of  bills  drawn  without  any  consideration; 
and  that  therefore  the  plaintiffs  coirld  not  recovt 
against  the  acceptor.  Henderson  v.  Benton, 
Price,  281. 

Defendant  may  set  up  an  illegal  consideration 
against  an  action  on  a  note  of  hand.  Grinchard 
1.  Roberts,  I  W.  Black.  445. 

Where  the  consideration  ofa  note  was  the 
grating  plates  upon  which  assignata  were  to  be 
forged  ; — field,  that  if  the  party  did  not  know 
that  they  were  made  with  s  fraudulent  intention, 
and  supposed  them  to  be  issued  with  the  autho- 
rity of  government,  he  might  recover  on  the 
note.     Strongitiiarm  v.  Luhjii,  1  Esp.  389— Ken, 

If  part  of  the  consideration  only  bo  illegal,  the 
bill  in  void  for  the  whole.  Robinson  v.  Bland,  2 
Burr,  10B2. 

If  a  bill  or  note  is  given,  in  part  upon  a  legal, 
and  in  part  upon  an  illegal  consideration,  and 
several  bills  or  notes  are  afterwards  substituted 
in  lieu  thereof,  the  effect  of  the  illegality  may  be 
confined  to  sonic  only  of  the  substituted  bills  or 
notes,  and  the  other  stand  exempt  As  where  a 
bill  or  note  is  given,  as  to  half,  for  e  gaming  debt, 
and  as  to  the  residue  for  money  lent,  and  two 
bills  of  note*  of  equal  amount  are  afterwards 
substituted  for  it,  if  the  giver  doss  any  thing 
which  may  bo  considered  an  election  to  ascribe 
the  gaming  debt  to  the  one,  he  will  be  liable 


ction  by  the  indorsee  ofa  note  igaimt 
the  maker,  it  was  ruled  that  the  defendant  nWd 
allowed  to  go  into  evidence  u>  'bow  tbu 
iginal  consideration  was  illegal,  unless  be 
could  like  vise  show  that  the  plaintiff  was  a  parti 
to  that  illegality.  Newby  v.  Smith,  2  Esp. 539,1. 
— Kcnyon. 

In  an  action  by  second  indorsee  against  Ike 
acceptor  ofa  bill  of  exchange,  if  the  person  ■»» 
indorsed  it  to  the  plaintiff  could  himself  htm 
maintained  an  action  upon  it,  the  defendant  an. 

debt  contracted  in  smuggling,  although  it  "U 

indorsed  to  the  plaintiff  after  it  hsd  become  das, 
Chalmers  v.  Lamhm,  1  Camp.  3S3. 

But  it  Is  no  defence  in  an  action  by  the  is- 

■see  against  the  acceptor,  that  the  latter  bu 

;n  imposed  on,  in  respect  ofa  contract  by  lbs 

iwer  on  account  of  which  the  acceptance  wm 

given,  and  that  the  plsintiff  wss  privy  to  sa* 

imposition,  where   the  acceptor  did  not  wbaUj 

repudiate  the  contract  on  discovering  the  nap* 

sillon,  but  still  retained  possession  of  prcatisES 

under  such  contract,  as  the  consideration  kss 

not  altogether  failed,  so  as  to  render  the  bul 

utterly  void.     Archer  v.  Bamjord,  3  SUrUMi 

•  C.  &.  P.  64— Abbott 

An  indorser  ofa  note,  who,  at  the  renoest  of 

e  bolder,  has  put  his  name  upon  it,  and  therein 

en  obliged  to  pay  the  contents  to  a  bona  am 

ilder,  may  recover  the  money  paid  fiwn  isj 

person  whose  name  is  on  tho  note,  illboojbse 

knew  it  was  given  on  an  illegal  oisiiidenuas- 

Stddont  v.  Stratford,  Pcako,  215— Kenyan 

To  justify  the  jury  in  giving  a  verdict  for  !•> 
plaintiff,  in  an  action  against  an  insolvent  oeMs 
by  the  indorsee  of  a  bill,  accepted  by  such  <W" 
as  a  security  for  a  debt  due  to  the  indoraor,  us 
from  which  he  had  been  discharged  under  us 
insolvent  Debtors'  Act,  they  most  be  seined 
lot  only  that  the  plaintiff  gave  value  lor  the  bill, 
ml  that  he  took  it  bona  fide  for  hiiowD  pnrpist 
without  any  concert  with  the  indorse:, end"'1*' 
out  any  knowledge  of  the  defect  in  the  indenofi 
title.  JVorttem  v.  Lahmeit,  *  C.  &  P.  1#- 
TindaL 

A  bill  which  is  void  at  its  creation  cassee  se 
revived  by  a  subsequent  promise.    GeessM  *■ 
^emKU,2T.  R.765. 
But  otherwise,  if  only  voidable.    Id.  7*8. 

Wbere  a  note,  not  void,  but  voidable— ea  (hv» 
for  what  is  malum  prohibitum — is  given  op  « 
lidcrat  ion  of  another  note  given  at  ■  eestM1 
day,  the  illegality  of  the  former  note  will  ss* 
defence  to  an  action  on  the  Utter.  rFitfs*  f- 
Ue,  4  Esp.  264— EUcnborougb, 
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BISHOP— <See  Ecclesiastical  Law. 
BLACK  ACT— See  Criminal  Law— Hun- 

DRED. 

BLASPHEMY— See  Criminal  Law. 
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3.  Effect  of  Penalty,  529. 
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2.  Bonds  respecting  Marriage,  534. 

3.  Bonds  given  by  Members  of  Parlia- 

ment, 535. 

4.  Indemnity  Bonds,  535. 
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7.  Discharge  by  Payment,  537. 

8.  limitation  and  Presumption  of  Pay- 
ment, 537. 

IV.  Proceedings  on  Bonds. 

1.  What  within  8  6t  9  Will.  3, 538. 

2.  When  Lost,  539. 

3.  Pleadings,  539. 

4.  Proceedings  on  8  &  9  Will.  3,  543. 
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6.  Practice,  544. 

7.  Proof  q/*  Execution — See  Evidence. 

8.  Competence  of   Witnesses — See  Evi- 

dence. 

9.  Proof  in  Bankruptcy — See  Bankrupt. 
V.  Particular.  Bonds. 

1.  Annuity  Bonds — See  Annuity. 

2.  Arbitration  Bonds— See  Arbitration. 

3.  Bail  Bonds—See  Bail. 

4.  Bankrupts — See  Bankrupt-Contract. 

5.  Bastardy — See  "Bastard. 

6.  Bottomry  Bonds — See  Insurance. 

7.  Cohabitation — See  Contract. 

8.  Compromise  of  Criminal  Proceedings 
^-See  Contract. 

9.  Friendly  Societies — See  Friendly  So- 

CIETT. 

10.  Quarantie—See  Guarantor. 

11.  Infants — See  Infant. 

12.  Public  Companies — See  Public  Com- 
pany. 

13.  Replevin  BondoSee  Replevin. 

14  Resignation  Bonds — See  Ecclesiasti- 
cal Law. 

15.  Stock  Jobbing — See  Stock. 

16.  Stock  Replacing—Sec  Stock. 

17.  Surety  Bonds— See  Surety. 

10.  Trade,  Restraint  of— See  Contract. 


1.  Nature  and  Validity. 

All  bonds  are  writings  obligatory,  although 
the  converse  of  that  proposition  will  not  always 
hold  good.  Rex  v.  Dunnett,  2  East,  P.  C.  985 ; 
2  Leach,  C.  C.  581. 

In  debt  on  bond,  conditioned  for  the  perform- 
ance  of  several  things,  if  one  of  them  be  void  at 
common  law,  yet  the  bond  may  be  good  for  the 
others ;  as  where  it  was  conditioned  to  pay  mo- 
ney, and  to  do  an  act  which  was  perhaps  simo- 
ny :  Held,  that  admitting  part  o^  the  condition 
to  be  sirnoniacal,  yet  the  bond  was  good  for  the 
payment  of  the  money.  Newman  v.  Newman,  4 
M.  &  S.  66. 

Where  the  condition  of  a*  bond  is  entire,  and 
the  whole  unlawful,  it  is  in  most  cases  void ;  but 
where  it  consists  of  different  parts,  some  of  which 
are  lawful,  and  others  not ;  it  is  good  for  so  much 
as  is  lawful,  and  void  for  the  rest.  Yale  v.  Rex 
(in  error,)  6  Bro.  P.  C.  31. 

Where  there  is  a  condition  to  do  one  of  two 
things,  and  one  becomes  impossible,  it  is  do  rea- 
son for  not  performing  the  other.  Da  Costa  v. 
Davis,  1  B.  &  P.  242. 

A  bond  conditioned  to  take  possession  of  the 
effects  of  persons  dying  intestate  in  a  settlement 
on  the  coast  of  Africa,  and  sell  the  same,  and  re- 
mit the  produce  to  the  African  Company  in  Eu- 
rope, to  be  by  them  delivered  to  the  lawful  ad- 
ministrator, was  a  legal  bond.  African  Company 
v.  Tbrraine,  6  T.  R.  588. 

A  bond  is  good,  with  a  condition  to  be  forfeited 
if  defendant  shall  hire  C.  so  as  to  give  him  a 
parish  settlement.  Whiting  v.  Punchard,  3 
Wils.  50. 

A  bond  given  to  doctor,  canon,  master,  fol- 
lows, &c.  of  Sidney  and  Sussex  College,  with 
a  solvendum  to  the  master,  &c.  is  a  bond  taken 
in  their  corporate  capacity.  Sidney  College  v. 
Davenport,  1  Wils.  134. 

A  post  obit  bond  is  a  security  of  a  doubtful 
nature.    Lushington  v.  Waller,  1  IL  Black.  94. 

The  illegality  of  the  condition  of  the  bond  may 
be  shown  by  the  plaintiff  in  stating  the  bond  it- 
self, with  the  condition  in  his  declaration ;  or  if 
he  omit  to  state  the  condition,  it  may  be  shown 
by  the  defendant  in  his  plea,  and  the  court  will 
equally  take  notico  of  the  illegality  in  either 
case.  Duvergier  v.  Fellowes,  1  Clark.  &  Fin.  39 ; 
10B.&C.826. 


IL  Construction  and  Operation. 


1.  Effect  of  Recitals. 

The  extent  of  the  condition  of  an  indemnity 
bond  may  be  restrained  by  the  recitals,  though 
the  words  of  the  condition  import  a  larger  lia- 
bility than  the  recitals  contemplate.  Pearsall  v. 
Summersett,  4  Taunt  593. 

The  recital  in  the  condition  of  an  indemnity 
bond,  professing  to  state  the  agreement  between 
the  parties  does  not  confine  the  responsibility  of 
the  sureties  to  the  limits  therein  specified.  San- 
som  v.  Bell,  2  Camp.  39— Ellen  borough. 


hi*  employment,  and  lor  so  long  as  lie  should 
continue  to  be  employed,"  he  would  justly  ac- 
count and  obey  orders,  ic: — Held,  tliut  the 
obligation  was  confined  to  the  period  of  twelve 
months  mentioned  in  the  recital.  Liverpool  IVa- 
ter-toorkt  v.  Alkiiuan,  and  Same  v.  Harpley,  6 
But,  507  ;  2  S(nitb,  G54. 

A  bond  taken  in  the  penal  sum  of  10001,  can- 
not be  reduced  to  50W,  by  a  recital  in  the  condi- 
tion that  the  parties  had  agreed  to  execute  a 
bond  in  tho  sum  of  500!.  Ingleby  v.  Surift,  10 
Bing.84. 

The  omission  of  the  word  "  pounds"  mny  be 
supplied  in  a  bond  acknowledged  "in  the  sum 
of  7700  of  lawful  money  of  Great  Britain," 
conditioned  for  the  payment  of  several  sums,  de- 
nominated as  pounds,  shillings  and  pence,  al- 
though the  sums  secured  amount  to  more  than 
the  half  of  77002.  Cotttv.  Hulme,  3M.il. 
86;  8R&C.56& 

Bond  by  defendant  as  surety  lor  W.  and  H. 
with  a  condition,  reciting  that  the  obligees  were 
bankers,  and  W.  and  II.  paper  manufacturers, 
and  had  overdrawn  their  account  with  the  obligees 
48222^  and,  in  order  to  enable  them  to  carry  on 
their  business,  had  applied  to  tho  obligees  to  allow 
them  for  a  time  to  overdraw  such  further 
as  they  should  require,  so  as  that  the  same,  toge- 
ther with  the  48221.  should  not  eiceed  in  the 
whole,  at  any  one  time,  50001.;  which  they  had 
agreed  to  do;  and  the  condition  was  for  " 
ment  by  W.  and  II.  and  defendant,  o 
them,  of  the  sum  of  48222.,  and  also  such  further 
■urns  aa  the  obligees  should  or  might  thereafter 
advance  to  W.  and  H-in  the  course  of  their  busi- 
ness, not  exceeding  in  the  whole  50001.:— Held, 
not  to  be  avoided  by  the  obligees  having  allowed 
W.  and  H.  to  overdraw  to  an  amount,  together 
with  the  48222.,  exceeding  5000/.,  and.  therefore, 
defendant's  plea  to  that  efleet  was  ill-pleaded 
for  tbe  restrictive  words  in  the  recital  were  notti 
be  construed  as  conditional,  tlioL.  if  the  obligees 
exceeded  the  amount,  the  bond  should  be  void. 
Patter  r.  Wit*,  6  M.  4.  S.  239. 

An  obligor,  sued  on  a  bond  reciting 
consideration,  is  estopped  from  pleading  that  the 
consideration  Was  different,  unless  he  can  make  it 
appear  by  hia  plea  that  the  real  transaction  was 
fraudulent  or  unlawful.  Hill  v.  Manchtiter  and 
Sai/tnd  ttoterteorkt,  2B.  &  Adol.  545. 

If  a  bond  in  its  recital  refers  to  a  bill  of  i 


of  the  bills,  D.  is  entitled  to  recover  no  more 
thon  the  amount  of  litem,  with  interest  from  the 
lime  of  their  bccomiiftr  due.  Ord  r.  CharcJnii,  I 
H.  Black.  227. 

A  mortgagor,  with  two  sureties,  entered  into 
bond  to  the  mortgagee,  the  condition  of  which, 
ter  reciting  that  the  mortgagor  was  seised  in 
il  of  premises  of  which  he  bad  covenanted  to 
iffera  recovery,  to 


though  il  is  a  specialty,  and  of  a  highar 
than  the  bill,  which  ia  only  a  simple  a 
debt  Inland  {Bank)  v.  Berewfard,  IS  Dow,  234. 
A  bond  is  given  fmm  A.,  &  and  C.  to  E 
reciting,  that  "  A.,  having  received  from  1). 
certain  sum  of  money  in  the  East  Indies,  and 
drawn  bills  of  exchange  there,  payable  lo  D.  on 
a  house  in  England,  and  that  the  obligors  had 
agreed  with  D,,  if  tbe  bills  should  not  be  accepted 


in  fee, 


otjec 


oihc 


o  for  ] 


should  be  void  if  tbe  re- 
covery should  be  Buffered,  so  and  in  such  man- 
ner, as  that  under  and  by  virtue  thereof,  and  of 
the  mortgage  deed,  the  premises  should  be  rested 
in  tbe  plaintiff  in  fee  "according  to  the  true  in- 
tent and  meaning"  of  the  mortgage  deed,  subject 
— ily  to  the  proviso  for  redemption.  The  rea- 
ls on  the  mortgage  deed  staled  a  seisin  in  fee 
by  the  mortgagor's  maternal  grandfather  in  173S. 
A  deed  of  settlement  and  fine  in  1793,  by  tus 
daughter  and  devisee  and  her  husband  lo  them- 
selves for  their  lives  with  power  of  appointment 
by  the  former,  which  she,  in  1809,  eicculed  by  a 
devise  to  ber  son,  the  mortgagor,  for  lite,  and  bis 
sons  in  tail;  and  also  a  conveyance  after  the 
wife's  death  of  the  husband's  life  estate  lo  the 
mortgagor,  were  proved.  In  an  action  on  the  band 
against  a  surety  :■ — Held,  first,  that  these  recitals 
were  sufficient  evidence  that  the  maternal  grand- 
father of  the  mortgagor  had  seisin,  and  that  the 
possession  bad  followed  tbe  limitations  and  power 
oftho  deed  of  1795.  Also,  that  the  meaning  of 
the  condition  was,  that  such  a  recovery  should 
be  suffered  as  would  vest  an  absolute  estate  ia 
fee  in  the  mortgagor.  Edmardt  v.  Arrant,  1  Tvr. 
182 ;  1  C.  &.  J.  307 ;  3  V.  &.  J.  423. 

2.  Eject  of  Memoranda. 

conditioned  that  the  obligor  ah 
•'         -  ibel 

obligor-. 
account;  and,  before  the  execution  of  the  bond.  > 
memorandum  waa  thereon  indorsed,  thai  Iht 
obligee  "  hath  given  an  undertaking  not  to  sac 
upon  the  bond  till  after  Ihe  obligor's  death :" — 
Held,  that  this  memorandum  was  to  be  taken  as 
part  of  the  condition;  and  made  the  bond  in  eject 
payable  only  by  the  representatives  of  tbeobhrm 
after  his  death.     Burgh  v.  FretUm,  B  T.  R.  4SL 

A  covenant  not  to  sue  upon  a  bond  during  the 
life  ofthe  obligor  ;  and  that  if  any  person  town— 
the  obligee  should  assign  the  bond,  should  re- 
cover the  principal,  the  obligee  would  pay  Ik 
obligor  during  his  life  interest  on  the  »""■»"  re- 
covered :— Held,  no  bar  to  an  action  by  the  as- 
signee of  the  bond  is  the  name  of  tbe  oblitv- 
Mortey  v.  Freer,  C  Bing.  547;  4  M.  &.  P.  305. 

The  plaintiff  declared  in  debt  on  a  bond,  eaa- 
ditioned  for  the  payment  of  lOOOi.  The  defes* 
ant,  in  his  plea,  set  oat  a  deed  poll,  which,  after 
reciting  that  the  plaintiff  would  become  entrust 
on  the  decease  of  the  defendant,  to  7501  ia  rigki 
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of  the  plaintiff's  wife,  by  virtue  of  a  deed  of  set- 
tlement on  her  marriage,  and  that  she  had  given 
a  bond  to  the  plaintiff  for  1000/.,  (the  bond  de- 
clared on,)  the  plaintiff  and  his  wife  released  the 
sum  of  750/.,  and  the.  plaintiff  covenanted  that 
he  would  not  require  payment  of  the  1000 J.  se- 
cured by  the  bond,  nor  claim  interest  for  the 
same  during  the  life  of  the  defendant;  and  that 
in  case  the  bond  should 'be  assigned  by  the  plain- 
tiff, and  the  defendant  should  be  required  by  the 
assignee  to  pay  the  principal,  the  plaintiff  would 
pay  the  defendant  interest  for  the  same  during 
defendant's  life : — Held,  that  the  deed  poll  did 
not  operate  as  a  defeasance  of  the  bond,  and,  con- 
sequently, that  it  was  no  answer  to  an  action  by 
the  assignee  in  the  name  of  the  obligee.    Id. 

At  the  time  of  executing  a  bond  to  secure  a 
sum  of  money,  the  obligors  procured  a  letter  from 
the  obligee,  stating  his  intention  not  to  call  in 
the  money  within  a  specified  period,  if  the  inter- 
est was  regularly  paid :  the  letter  was  held  to  be 
a  binding  undertaking.  Norton  v.  Wood,  1  Russ. 
&Mylne,178. 

Payments  of  interest  made  one  or  even  two 
days  after  they  became  due,  are  no  defeasance 
of  the  undertaking,  if  the  grantor  accepts  them 
without  objection.    Id. 

3.  Effect  of  Penalty. 

If  an  instalment  secured  by  bond  be  not  paid 
on  the  day,  the  bond  is  forfeited,  and  the  penalty 
is  the  debt  in  law.  Judd  v.  Evans,  6  T.  R.  399  : 
S.  P.  Coatee  v.  Hemt,  1  Wils.  80 ;  Talbot  v.  Bod- 
son,  2  Marsh.  527  ;  7  Taunt  251. 

Where  there  is  a  bond  for  payment  of  rent, 
the  bond  is  only  a  security  to  the  amount  of  the 
penalty.     White  v.  Sealey,  1  Dougl.  49. 

Although  generally  the  debt  is  the  substance 
and  real  demand,  and  the  penalty  only  the  secu- 
rity and  form ;  yet,  in  a  bond  given  to  the  trus- 
tees of  a  charity  to  lend  money,  the  penalty  is 
substance.    Anon.  Lofft.  555. 

A  bond,  whereby  the  obligor  bound  himself 
**  in  the  sum  of  20/.  to  be  paid  yearly,"  is  not 
like  a  bond  with  a  penalty  which  can  be  forfeit- 
ed, and  so  become  a  debt  in  law.  Morrant  v. 
Gough,  7  B.&  C.206;  1  M.  &  R.  41. 

In  debt  on  a  bond,  conditioned  for  payment  of 
the  same  sum  as  the  penalty,  with  interest : — 
Held,  that  the  jury  might  give  interest  by  way 
of  damages  for  the  detention  of  the  debt  Francis 
v.  Wilson,  R.  &  M.  105— Littledale. 

In  an  action  of  debt  on  bond  to  secure  the  re- 
payment of  money  with  interest,  the  plaintiff  can 
only  recover  to  the  amount  of  the  penalty,  with 
Is.  for  the  detention  of  the  debt  Heller  v.  Ard- 
ley,  3  C.  &  P.  12— Tenterden. 

In  an  action  on  a  judgment  recovered  on  a 
bond,  interest  may  be  recovered  in  damages  be- 
yond the  penalty  of  the  bond.  APClure  v.  Vunkin, 
1  East,  436. 

Interest  was  given  in  equity  beyond  the  pe- 
nalty of  a  bond,  upon  a  mortgage  for  the  same 
debt,  though  by  a  surety.  Clarke  v.  Abingdon 
{Lord,)  17  Ves.jun.  106. 

No  interest  will,  however,  be  allowed,  beyond 
vol.  I.  3  s 


the  penalty  of  a  bond,  except*  under  special 
circumstances.    Clarke  v.  SeUm,  6  Ves.  jun.  411  • 

A  mortgagee  had  also  a  bond,  on  which  the 
interest  due  exceeded  the  penalty,  the  mortgagor 
conveyed  the  equitv  of  redemption  for  the  use  of 
his  creditors,  paying  this  bond  first;  nothing 
beyond  the  penalty  can  be  claimed.  Lloyd  v. 
HatckeU,  2  Anst.  525. 

Interest  on  an  old  bond  cannot  be  allowed  in 
the  master's  office  beyond  the  penalty.  Tew  v. 
Winterton  (Earl,)  3  Bra  C.  C.  489. 

The  whole  penalty  shall  not  be  levied  on  an 
annuity  bond  and  judgment,  but  only  the  arrears 
then  due ;  and  the  judgment  shall  stand  as  a  se- 
curity for  future  arrears.  OgUvey  v.  Foley,  2 
W.  Black.  1111. 

Arrears  of  annuity,  secured  by  bond,  are  not 
allowed  beyond  the  penalty.  Machoorth  v. 
Thomas,  5  Ves.  jun.  329. 

On  a  bond  to  pay  interest  half-yearly,  and 
the  principal  in  three  years,  judgment  shall  be 
entered  on  failure  of  paying  interest,  but  with  a 
stay  of  execution  on  discharging  it.  Masfon  v. 
Touchst,  2  W.  Blacfc.  706. 

When  defendant  is  charged  in  execution  with 
the  penalty  of  a  bond,  it  may  be  reduced  to  the 
principal  and  interest  And  interest  due  on  a 
note  of  hand,  for  which  no  damages  were  given 
by  the  verdict,  shall  not  be  covered  by  the  pe-  . 
nalty.    Amery  v.  Smalridge,  2  W.  Black.  763. 

In  debt  on  bond,  with  a  condition  to  account  for 
money  to  be  received,  the  court  will  not  stay  pro- 
ceedings upon  paying  the  penalty  into  court,  be- 
cause damages  may  be  recovered  beyond  that 
amount    Lonsdale  v.  Church,  2  T.  R.  388. 

But  the  court  will  order  satisfaction  to  be  en- 
tered on  the  record  in  an  action  on  a  bond  of  in- 
demnity, on  the  defendant's  paying  the  penalty 
of  the  bond  and  the  costs  of  the  action.  Wilde 
v.  Clarkson,  6  T.  R.  303.  And.  see  Shutt,  v. 
Procter,  2  Marsh.  226. 

Proceedings  were  stayed  in  enaction  on  a  bond 
conditioned  for  the  performance  of  mortgage  co- 
venants,'on  payment  of  the  principal  and  interest, 
and  costs  to  be  computed  and  taxed  by  the  mas- 
ter, on  stat.  5  &  6  Anne.  Skinner  v.  Stacey,  1 
Wils.  80. 

The  defendant  may  refer  it  to  the  prothonotary 
before  judgment,  to  ascertain  what  is  due  for 
principal  and  interest  on  a  common  money  bond. 
Bosworih  v.  Bosworth,  3  Moore,  590. 

The  court  of  Exchequer  will  not  refer  it  to  the 
master  to  take  an  account  of  what  it  actually  doe 
on  a  bond,  for  principal  and  interest,  and  costs, 
after  a  verdict  for  the  plaintiff,  on  the  bond  hav- 
ing been  put  in  suit  Eastmond  v.  Boll,  3  Price, 
2l3. 

It  was  referred  to  the  prothonotary  in  C.  P. 
in  an  action  of  debt  on  bond,  after  judgment  by 
default,  to  tax  interest  by  way  of  damages,  it 
being  .optional  with  the  plaintiff  to  have  interest 
so  taxed,  or  a  writ  of  inquiry.  Boldipp  v.  Otway, 
7  T.  R.  447. 

Judgment  by  default  having  been  suffered  in 
an  action  on  a  bond,  the  plaintiff  entered  up 
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judgment  for  the  penalty,  together  with  91.  10*. 
for  damages  and  costs.  A  writ  of  inquiry  having 
been  executed,  damages  were  assessed  at  11157. 
13*.  Ad.,  and  costs  40s. ;  and  the.  plaintiff  entered 
tip  another  judgment  for  those  damages,  toge- 
ther with  31/.  os.  8e\  for  costs ;  but  afterwards 
entered  a  remittitur  on  the  roll  for  costs : — Held, 
that  the  second  judgment  was  erroneous.  Hdnkin 
t.  Broomhead  (in  error,)  3  B.  At  P.  607. 

Where  an  obligor  has,  by  vexations  proceed- 
ings, delayed  the  obligee  from  recovering  on  his 
bond,  a  court  of  equity  will  decree  payment  of 
the  full  amount  of  principal  and  interest,  although 
it  exceeds  the  penalty  of  the  bond.  Grant  v. 
Grant,  3  Sim.  341 ;  3  Russ.  598. 

Obligees  in  a  bond  held  entitled  to  be  paid  out 
of  the  assets  of  a  deceased  obligor  a  sum  ex- 
ceeding the  penalty  of  the  bond.  Jcndwine  v. 
Agate,  3  Sim.  129. 

If  a  man  agree  not  to  do  an  act,  and  enter  into 
a  bond,  with  a  penalty  to  be  forfeited  on  his  doing 
it,  the  penalty  is  never  to  be  considered  as  the 
price  for  doing  such  an  act ;  but  the  court  will 
relieve  by  injunction,  until  the  actual  damage 
sustained  shall  be  ascertained  by  an  issue.  Hardy 
t.  Martin,  1  Cox,  26. 

4.  When  joint  or  several. 

A.  executed  a  bond  as  the  joint  and  several 
bond  of  himself  and  ft,  and  signed  it  **  A.  and 
ft,"  having  no  authority  from  B.  so  to  do : — 
Held,  that  the  bond  was  good,  as  the  several 
bond  of  Ar  EUUtt  v.  Davis,  2  ft  &  P.  338. 

A  surety  bond  by  three  obligors,  for  the  pay- 
ment of  lOOOf.,  worded,  "  for  which  payment  to 
be  well  and  faithfully  paid,  we  bind  ourselves, 
and  each  of  us  for  himself,  for  the  whole  and  en- 
tire snmrof  1000/.  each,"  is  a  several,  and  not  a 
joint  'and  several  bond,  and  may  be  enforced 
against  the  obligors  severally ;  and  the  tearing 
off  the  seal  of  one  of  the  obligors  of  such  a  bond 
by  the  obligees,  does  not  avoid  it  as  against  the 
others ;  and  if  the  obligor,  against  whom  it  is  en- 
forced,  is  entitled  to  contribution,  it  seems  his 
remedy  is  in  equity  only.  Collins  v.  /'roster,  3 
D.ec  R.  H2ilB.ctC.682.  And  see  Some  v. 
Everett,  3  D.  &  R.  122. 

If  the  obligee  in  a  joint  and  several  bond  make 
one  of  two  obligors  his  executor,  with  others,  the 
action  on  the  bond  is  discharged  as  to  both  obli- 
gors.   Chsetham  v.  Ward,  2  B.&  P.  630. 


Though  the  obligee  of  a  bond  covenant  not  to 
sue  one  of  two  joint  and  several  obligors',  and  if 
be  do,  that  the  deed  may  be  pleaded  in  bar,  he 
may  still  sue  the  other  obligor.  Dean  v.  JVew- 
Aoi,8T.R.168. 

If  the  plaintiff  show  on  his  declaration  in  debt 
on  bond  against  two,  that  the  bond  is  executed 
by  three  it  is  good  matter  of  plea  in  abatement, 
or  in  arrest  of  judgment,  but  is  no  ground  of 
nonsuit  on  the  plea  of  noo  est  lactam.  South  v. 
Tanner,  9  Taunt  254. 

If  in  an  action  on  a  bond  against  one,  it  be 
declared  on  as  the  joint  bond  of  him  and  two 
others,  H  is  no  variance  that  the  bond  fti  Hkewae 


the  separate  bond  of  eaoh  of  the  obligors. 
mddleton  v.  Sandford,  4  Camp.  34— Dampwr. 

And  if  the  defendant  pleads  that  it  is  not  his 
deed  at  the  trial,  it  is  only  necessary  to  prove 
that  the  bond  was  executed  by  the  defendant  H. 

Where  a  man  executes  a  bond,  meaning  it  to 
be  the  joint  bond  of  himself  and  another,  who 
does  not  execute,  it  is  the  several  bond  of  the 
former ,  but  he  may  have  it  delivered  up  as  con- 
trary  to  intention.  Underhill  v.  Horvoood,  10  Ves. 
jun.  225* 

5.  Day  of  Payment. 

A  bond,  dated  on  a  day  certain,  in  a  penal 
Bum,  conditioned  for  payment  of  a  lesser  sum 
generally,  without  naming  any  day  of  payment, 
is  payable  on  the  day  of  the  date;  and  upon  any 
action  brought  upon  it,  the  court  will  refer  it  to 
the  master,  to  compute  principal,  interest,  and 
costs  thereon ;  and  on  payment  of  the  same,  star 
the  proceedings,  by  virtue  of  the  4  Anne,  c  16, 
s.  13.    Farqukar  v.  Morris,  7  T.  R.  124. 

A  bond  conditioned  to  pay  money  by  instal- 
ments, is  forfeited  by  making  any  one  default 
Coatee  v.  ttewit,  1  Wils.  80 :  S.  f\  Judd  v.  Evans, 
6T.  R.399. 

Bond,  conditioned  for  the  payment  of  a  prin- 
cipal sum  in  the  year  1820,  with  interest  in  the 
meantime  half-yearly:  an  action  having  been 
brought  for  the  penalty  upon  a  breach  of  the 
condition  in  non-payment  of  half  a  year's  inter- 
est on  the  29th  of  September,  1817,  the  court 
refused  to  stay  the  proceedings  before  judgment 
on  payment  of  the  interest  due,  and  costs, 
although  the  non-payment  of  the  interest  was 
owing  to  a  slip.  Fan  Sandau  v.  — ,  1  ft  A 
A.  214. 

Proceedings  on  bond  for  payment  of  money  by 
instalments,  and  on  default  to  stand  in  force  for 
the  whole  snm  due  shall  not  be  staid  upon  pay- 
orient  of  the  instalments  in  arrear.  Gouielt  v. 
Hariforth,  2  W.  Black.  958.    ■ 

If  default  be  made  in  payment  of  the  interest 
on  a  bond,  the  principal  whereof  is  not  yet  due, 
the  court  of  C.  P.  will  not  stay  the  proceedings 
on  payment  of  the  interest  and  costs:  bat 
semble,  that  they  would  restrain  the  execution 
to  the  interest  and  costs.  Tight  v.  Crmfler,  2 
Taunt.  387. 

A  bond  conditioned  to  pay  costs  on  the  29th 
of  November,  in  Cumberland,  when  taxed  by  the 
Master  of'  K.  B.,  is  forfeited  by  non-payment, 
though  in  fact  the  costs  were  only  taxed  on  the 
25th  of  November,  of  which  the  defendant  had 
no  notice  on  or  before  the  29th ;  for  the  defen- 
dant might  have  had  them  taxed  before,  and  thns 
have  known  their  amount  in  time.  Bigismd  v. 
SkeUon,  12  East,  436. 

An  apportionment  of  interest  upon  a  bondLsje- 
eordinjr,  to  the  general  rule, as  accruing  de  die  in 
diem,  is  not  prevented  by  the  condition, 
ing  it  by  equal  half-yearly  payments. 
Lowe,  13  Yes.  jun.  135. 


2.  What  a  Forfeiture  gtnermUy. 

A  bond  conditioned  for  the  payment  of  a  i 
of  inoaey  to  snoh  person  as  A.  ft  ahaO  ny 


Whtrtl  bill  of exchange  was  drawn  by  A.  in 
England  on  R  it  Bombay,  payable  sixty  tieyts 
ifter  rif!>',  stid  ■  bond  given  to  C.  (the  indorsee) 
with  condition  to  be  void  if  [he  bill  should  be 
paid  il  Boitibay,  or  paid  here  bv  the  obligor 
within  thirty  days  after  the  hill  should  bo  pro- 
ilucsd  to  him  liter  being  sent  back  here  protested 
fcr  iMi.parmcnt ;  and  before  the  bill  attired  at 
Hominy,  the  drawen  had  left  that  place,  and  his 
tgetit  refmad  to  accept  it  when  it  did  arrive:  it 
wii  arid,  that  the  bond  waa  not  forfeited  by  the 
•Niger  refiuhg to  accept  the  bill  thirty  days  after 
it  in  r«toracd  to  England  protected  tor  lion 
•ccepunue.  Campbell  i.  French  {iatrror,)  6  T. 
JLiMWjSH.  Mack.  163. 

The  condition  of  a  bond  being  "to  reader  a 
fair,  jast,  and  perfect  account,  in  writing,  of  all 
•ami  received:"  if  the  obligor  neglect  to  pay 
over  sect  Bums,  he  is  guilty  of  a  breach  of  the 
condition.    Bathe  v.  Praetor,  1  DoagL  382. 

It  ii  not  a  breach  of  the  bond  of  a  broker  in 
the  oily  of  London,  to  net  an  a  broker  concur, 
renllv  with  another.  London  (.Mayor,  Ac.)  v. 
Braa<ion,-2Stork.  l-i ;  Holt,  438— Ellen  borough. 

Where  a  man  bound  himeelf  in  a  bond,  to 
ieavo  bis  children  2001.  jointly,  and  left  four 
children,  and  gave  the  oldest  an  estate  in  land, 
and  the  other  three  50J.  apiece  at  31 : — Hold, 
not  a  performance  of  the  condition.  Taylor  v. 
Bird,  1  Wile.  380. 

Where,  in  the  condition  of  a  bond,  it  waa  re- 
cited, that  the  plaintirA  were  shareholder*  Id  a 
publio  water  company,  on  which  shares  301.  per 
cent,  bad  been  paid  by  instalments,  and  that  (he 
plaintiff*  had  agreed  to  pay  up  the  remaining  in- 
stalments forthwith;  that  three  persona  therein 
named  had  agreed  to  purchase  these  shares  at  a 
certain  snm,  tii  be  aecured  by  the  joint  bond  of 
one  of  such  perrons  and  the  defendant;  and  the 
condition  of  the  bond  waa,  that  be  and  the  de- 
fendant should,  on  a  given  day,  pay  the  plaintiff* 
Ae  amount  of  the  share*,  together  with  in  teieil 
hereon  from  the  time  of  the  advance  or  payment 
hereof  by  the  plaintiffs:  the  latter  being  also 
hareholders  and  treasurers  of  a  stone-pipe  com 
any,  which  waa  indebted  to  them  in  12,0001, 
revailed  on  the  water  company  to  purchase  the 
ipes  of  their  company;  and  to  effect  payment  for 
■em,  the  plaintiffs,  without  any  calls  having 
.■en  made,  entered  up  in  their  books  as  paid,  the 
mainingf  701.  per  cent,  doe  on  the  wafer  com- 
ny'«  shares  ;  and  having  made  this  entry,  paid 
e  pipe  company,  deducting,  and  transferring  to 
eir  own  account,  a  sufficient  sum  to  discharge 
s  debts  due  from  the  pipe  company  to  them. 
res:  in  an  action  of  debt  against  the  defendant 
the  sum  claimed  in  respect  of  the  sale  of  the 
tree  of  the  water  company,  the  jury  having 
nd  a  verdict  for  the  plaintiff*  :— Held,  that 
y  bad  advanced  or  paid  the  money  for  the 
rea,  within  the  terms  of  the  condition  of  the 
d.  Everett  v.A,s«.2Bi»K.166;9Moore,326. 


sum  of  one  pounds  be  paid,"  the  word  hundred 
having  been  omitted  in  the  second  place  where  it 
occurred,  in  the  condition  : — Held,  that  the  in. 
serlion  of  it  bv  a  stranger  was  an  immaterial 
alteration,  and  did  not  avoid  the  instrument. 
WWA  v.  BwsefJ.l  Marsh.  214,  311;  5 Taunt 
707. 

Though  this  alteration  did  not  avoid  the  in- 
strument, yet  it  made  such  a  variance  between 
the  oyer  and  the  condition,  aa  precluded  the 
plain  I  iff  from  recovering.     Id. 

joint  and  several  bond,  the  obli- 


paytuent  by  the  defendant,  C  and  D-,  any  or 
either  of  them.  Flea:  non  est  factum.  On  the 
production  of  the  bond  it  was  conditioned  for 
payment  by  the  defendant,  C.  and  E. ;  and  it 
appeared,  that,  after  its  execution  by  the  defend- 
ant, the  name  of  EL  waa  substituted  for  that  of 
D.,  at  the  request  of  the  party  to  whom  the  mo- 
ney for  which  the  bond  was  given  waa  advanced, 
and  with  the  assent  of  the  plaintiffs  (the  obli- 
gees,) but  without  the  knowledge  or  assent  ofthe 
defendant : — Held,  that  this  waa  a  fatal  variance, 
and  avoided  the  bonii  na  against  the  AilBudnnt, 
although  ho  afterwards  assented  to  the  alteration, 
and  paid  some  instalments  duo  on  the  bond. 
Adamt  v.  BaUtvn,  3M.«P.  337;  6  fling.  110. 


6.  Stomp. 
i  55  Qeo.  3,  e.  184,  tched.  1,  tii.  ••Bond," 
bonds  given  as  a  security  for  the  payment  of  any 
definite  and  certain  sums  of  money  are  to  have 
the  following  stain  pa : — 

£  t.d. 
If  not  exceeding  50f.     ......    1    00 

If  above  50  and  not  exceeding  100    1  10  0 

100       800    8    0  0 

300 300    3    00 

300 500    4    0  0 

500       1000    5    0  0 

1000       8000    6    0  0 

2000       3000    7    00 

-3000      4000    8    0  0 

4000      5000    9    0  0 

5000 10,01)0  13    0  0 

10,000 15,000  15    0  0 

15,000 80,000  SO    0  0 

30,000 85    0  0 

Bonds  given  as  a  security  for  the  re. 
payment  of  money  to  be  thereafter 
lent,  advanced, or  paid,  or  which  may 
become  due  upon  an  account  cur. 
rent,  together  with  any  sum  already 
advanced  or  due,  or  without,  where. 
the    money    secured,  or  to  be   ulti- 
mately recoverable,  shall  be  uncer- 
tain and  without  any  limit.  95    00 
Bond*  not  otherwise  charged,  ...      1  15  0 
Any  bond  fur  securing  money  already  ad- 
vanced, and  to  be  in  future  advanced  on  account 
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current,  (although  the  obligation  be  under  a 
penalty  in  a  sum  certain,  however  less  than 
20,000/.)  could  not  be  received  in  evidence,  {un- 
less it  bore  a  20/.  stamp,  being  held,  notwith- 
standing the  penalty,  to  be  a  bond  lor  the  se- 
curity of  money  which  may  become  due  and 
payable  on  an  account  current,  together  with 
sums  already  advanced,  where  the  total  amount 
of  the  money  secured,  or  to  be  ultimately  reco- 
verable thereupon,  was  uncertain  and  without 
limit  in  the  words  of  the  48  Geo.  3,  c.  149.  Those 
words  are  to  be  construed  as  applying  to  the 
effect  of  the  condition  of  the  bond,  without  regard 
to  the  amount  of  the  penalty,  which  is  not  to  be 
considered  as  limiting  the  extent  of  a  security 
where  such  bond  is  given  to  secure  the  payment 
of  a  final  balance  on  account  current  Scott  v. 
ALUop,  2  Price,  20. 

A  bond  to  secure  the  damages  to  be  recovered 
upon  a  new  trial,  and  the  costs  of  the  action,  in 
the  event  of  the  result  of  a  second  action  proving 
similar  to  that  of  the  first  action,  was  properly 
stamped  with  a  35s.  stamp.  Lopes  v.  De  Tastety 
8  Taunt  712. 

A  bond  for  securing  certain  conditions  to  be 
performed  by  the  vendor  of  a  house  required  a 
20s.  stamp  only.  Hughes  v.  King,  1  Stark.  118 
— Ellen  borough. 

A  bond  conditioned  for  the  payment,  by  quar- 
terly payments,  of  an  annual  rent,  was  within 
the  48  Geo.  3,  c  149,  sched.  part  1,  which  im- 
posed a  duty  on  bonds  given  as  a  security  for  the 
payment  of  any  definite  and  certain  sum  of  mo- 
ney, and  required  a  stamp  accordingly.  Attree 
v.  Anscomb,  2  M.  &  S.  88.  And  tee  Mounsey  v. 
Stephenson,  7  B.  &  C.  403. 

A  bond  conditioned  for  the  production  of  a 
box,  containing  the  subscriptions  of  a  friendly 
society,  was  within  the  exemption  in  33  Geo. 
3,  c.  54,  s.  4,  and  need,  not  be  stamped.  Carter 
v.  Bond,  4  Esp.  253— Ellenborough. 

A  bond  conditioned  for  the  payment  of  money 
and  interest,  and  also  for  the  performance  of  col- 
lateral acts,  requires  only  the  ad  valorem  stamp 
appropriated  to  the  principal  sum,  where  that 
stamp  exceeds  the  it  15s.  which  the  collateral 
matter  would  require  if  it  stood  alone.  Dearden 
v.  Binns,  1M.&R.  130. 

A  bond  was  conditioned  for  the  payment,  on 
a  certain  day,  being  a  year  from  the  date,  of  a 
certain  sum,  with  interest  thereon,  at  the  rate  of 
51.  per  cent : — Held,  that  a  stamp  covering  the 
amount  of  the  principal  was  sufficient  Dixon  v. 
Robinson,  1  M.  &  R.  115 ;  5  C.&  F.96. 

A  bond,  conditioned  to  pay  10002.  on  a  day 
five  yeare  from  the  date,  and  to  pay  interest, 
half-yearly,  in  the  meantime,  only  requires  a 
stamp  for  the  amount  of  the  principal  sum  of 
1000Z.  Foreman  v.  Jeyes,  5  C.  &  P.  419— Parke. 

A  bond  was  given  for  2000/^  the  condition  of 
which,  after  reciting  that  A.  B.  had  opened  an 
account  with  D.,  En  F.  and.Gn  as  bankers,  and 
that  the  bankers  had  agreed  to  discount  bills,  and 
pay  in  advance  for  A.  B.  any  sum  not  exceeding 
1000/.  in  the  whole,  was  that  A  B.  and  C.  should 
satisfy  and  pay  the  bankers  all  such  sums  as  they 


should  advance  on  account  of  the  discount  or 
paying  any  bills,  &c.  together  with  such  lawful 
charges  and  allowances  for  advancing  and 
paying  such  bills  as  are  usually  charged  by 
bankers  in  sucji  cases,  and  interest : — Held,  that 
this  being  a  bond  to  secure  not  only  1000/.,  but  a 
further  sum  for  the  bankers*  charges  for  commis- 
sion, &&,  the  stamp  of  5/.  required  by  the  55 
Geo.  3,  c  184,  sched.  part  1,  tit  "  Bond  given  to 
secure  a  sum  exceeding  500/.  but  not  exceeding 
1000/.,"  was  not  sufficient  Dickson  v.  Cass,  1 
B.  &  Adol.  343.' 

A  bond  was  given,  conditioned  to  secure  a 
London  banker  from  the  balance  arising  from 
paying  bills,  &c.  for  a  country  banker ;  a  stipu- 
lation was  inserted  in  the  condition,  that  the 
whole  amount  of  moneys  to  be  ultimately  reco- 
verable should  not  exceed  the  sum  of  1000/. : — 
Held/that  the  bond  did  not  require  a  25/,  stamp. 
Lloyd  v.  Heathcote,  1  C.  &  M.  336. 

A  bond  conditioned  to  secure  plaintiffs  to  the 
extent  of  5000/.,  which  was  held  to  guarantee  a 
running  account  which  plaintiffs  had  with  a 
third  person,  and  not  to  be  discharged  by  the 
first  payment  of  5000/.,  only  requires  a  9/.  stamp 
and  not  a  25/.,  as  a  security  of  an  unlimited  ex- 
tent, under  stat  55  Geo.  3,  c.  184.  Williams  v. 
Rawlinsony  3  Bing.  71 ;  R.  &  M.  233.  And  see 
Tompson  v.  Cooke,  8  Moore,  588. 

An  agreement  stamp  is  not  necessary  to  an 
arbitration  bond,  containing,  besides  the  usual 
covenants,  an  igreement  as  to  the  payment  of 
costs.     Wansborough  v.  Dyer,  2  Chit  40. 

Where,  by  a  bond,  A.,  as  principal,  and  R,  as 
surety,  were  jointly  and  severally  bound  to  pay 
to  the  creditors  of  C,  14s.  in  the  pound  on  the 
amount  of  their  debts;  and  by  the  same  bond  A. 
was  bound  to  indemnify  B.  against  all  loss  by 
reason  of  his  becoming  surety : — Held,  that  a 
stamp  of  1Z.  15a.  was  sufficient  in  amount  for  this 
instrument,  and  that  it  did  not  require  a  second 
stamp  on  account  of  its  obligation  to  indemnify 
B.,  the  whole  being  one  transaction.  Annan- 
dale  v.  Palti$on>  9B.&C.  919. 

A  bond  arid  a  mortgage  executed  on  the  same 
day,  for  securing  the  same  sum  of  money,  but 
bearing  different  dates,  sequire  an  ad  voJorem 
stamp  on  each  instrument  Wood  v.  Norton^  4 
M.&R.673;  9B.&C.885. 

III.  Liability  of  Obligor. 

1.  Collector's  Bonds, 

Taxes.]— Where  a  collector  of  revenue  has 
given  a  bond  to  the  crown,  the  penalty  is  a  secu- 
rity against  all  the  expenses  of  process  and  exe- 
cution against  him.    Rex  v.  Deany  2  Anst  369. 

A  bond  with  one  surety  only,  taken  by  com- 
roissionera  of  taxes,  under  the  43  Geo.  3,  c  99, 
s.  13,  is  not  therefore  void.  Peppin  v.  Cooper,  2 
B.  &  A.  431. 

The  office  of  collector  under  that  act  of  parlia- 
ment is  an  annual  office ;  and  therefore,  where  a 
bond,  after  reciting  the  appointment  of  H.  W.  to 
be  collector  under  the  act,  was  conditioned  lor 
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the  doe  collection  by  H.  W.  of  the  rates  and 
duties  at  all  times  thereafter : — It  was  held  that 
the  due  collection  of  the  rates  for  one  year  was  a 
compliance  with  the  condition  of  the  bond.  And 
although  it  appeared  from  the  condition  of  the 
bond  that  H.  W.  and  G.  P.  were  both  appointed 
collectors,  it  was  held  that  such  bond,  being  for 
the  due  collection  by  H.  VV.  only,  might  be  put 
in  suit  against  the  surety  without  first  selling  the 
goods  of  G.  P.  Id. 

A  bond,  whereby  the  obligor  became  bound  as 
collector  of  certain  duties  assessed  under  stat  43 
Geo.  3,  c.  122,  may  be  put  in  force  against  one 
of  the  sureties,  though  he  were  not  apprised  of 
the  default  of  the  principal  collector  in  not  pay. 
ing  over  duties  collected  by  him,  nor  called  upon 
for  an  indemnity  by  the  commissioners  till  ailer 
the  dismissal  from  office  of  such  collector.  Nares 
v.  Roxoles,  14  East, "510. 

If  in  an  action  on  a  bond  given  by  the  sureties 
of  a  collector  of  taxes,  there  be  breaches  assigned, 
that  the  collector  did  not  pay  over  money  re- 
ceived, and  that  he  did  not  duly  demand  and  en- 
force payment  of  the  taxes,  it  is  not  necessary 
on  the  part  of  the  plaintiff  to  prove  exactly  what 
money  he  received ;  for  if  it  be  proved  that  he 
was  to  collect  a  certain  sum,  and  that  he  paid 
over  a  smaller  sum,  and  did  not  take  proper 
steps  to  exonerate  himself  from  the  residue,  the 
plaintiff  will  be  entitled  to  recover.  Loveland  v. 
Knight,  1  M  &  R.597 ;  3  C.  &.  P.  106. 

A  bond  made  by  defendant's  testator  as  sure- 
ty for  E-,  with  a  condition  reciting  that  £.  had 
been  and  still  was  collector  of  the  land  tax,  and 
all  other  taxes  and  duties  imposed  by  several  acts 
of  parliament  on  the  inhabitants  of  the  parish  of 
C~,  by  means  whereof  he  received  from  the  inha- 
bitants divers  sums  of  money,  and  conditioned 
for  the  due  payment  by  E.,  from  time  to  time, 
and  at  all  times  thereafter,  to  the  receiver-general 
of  taxes,  &c,  of  all  and  every  sum  which  he  (E.) 
should  from  time  to  time  collect  and  receive 
from  the  inhabitants  of  the  parish,  for  or  on  ac- 
count of  any  tax  or  taxes  then  imposed,  or  which 
should  or  might  thereafter  be  imposed  on  them 
by  any  act  of  parliament,  was  beld  to  be  confined 
to  the  current  year  for  which  E.  was  collector  at 
the  date  of  the  bond,  although  it  did  not  appear 
on  the  condition  that  he  was  only  appointed  for 
a  year,  it  being  shown  by  the  defendant's  plea, 
that  the  said  office  of  collector  was  an  annual 
office,  and  held  as  such  by  E.  at  the  date  of  the 
bond,  although  by  the  replication  it  appeared 
that  E.  held  the  office  not  only  for  that  year,  but 
from  thence  to  the  time  of  exhibitine  plaintiff's 
bill.  Hanell  v.  Lsng.it  M.  &  S.  363.  And  see 
Curling  v.  Ckalkdcn,  3  M.  &  S.  502. 

The  43  Geo.  3,  c.  99,  s.  13,  enacts,  that  the 
collectors  shall  give  security  to  the  commission- 
ers for  duly  paying  such  monies  as  shall  come  to 
their  hands,  and  for  duly  demanding  the  sums 
assessed,  and  for  duly  enforcing  the  act  against 
defaulters;  and  by  the  land  tax  act,  38  Geo.  3,  c. 
5,  s.  21,  the  collectors  are  required  to  give  secu- 
rity to  the  commissioners  for  duly  paying  to  the 
receiver-general  the  sums  collected  by  them. 
The  defendant  was  sued  on  a  bond  which  con- 


tained those  conditions,  and  also  a  condition  fbr 
accounting  and  paying  to  the  commissioners: — l 
Held,  that  this  latter  condition  might  be  rejected 
as  surplusage,  and  did  not  avoid  the  bond.  Collins 
v.  Gwynne,  7  Bing.  4:23  ;  5M.&P.  276. 

By  s.  13,  the  district  collectors  of  assessed 
taxes  are  required  to  give  security  to  the  com- 
missioners in  a  sum  u  equal  to  the  amount  of  the 
whole  duty  assessed  and  to  be  collected  in  each 
district ;"  and  by  the  general  stamp  act,  55  Geo. 
3,  c.  184,  scbed.  part  1,  title  "  Bond,"  bonds  given 
by  collectors  of  assessed  taxes  and  their  sureties, 
for  the  due  payment  of  monies  collected  by  them, 
are  exempted  from  stamp  duties :-— Held,  that 
the  direction  of  the  43  Geo.  3,  c  99,  s.  13,  was 
virtually  complied  with  by  a  security  given  in 
such  sum  as  was  large  enough  to  include,  though 
it  exceeded,  the  exact  amount  of  duties  to  be  col- 
lected fbr  the  district  ;<.  and  therefore  that  such 
bond  was  within  the  above  exemption  in  the 
stamp  act; — Held,  also,  that  such  bond  was 
properly  given  uto  the  commissioners^"  and 
need  not  be  "  to  his  majesty,  his  heirs,  and  suc- 
cessors." Collins  v.  Gwynnc,  2M.&  Scott,  640; 
9  Bing.  544. 

The  30th  section  of  the  43  Geo.  3,  c.  99,  em- 
powers and  requires  the  commissioners  of  assess- 
ed taxes  to  carl  before  them  the  collector,  and  to 
examine  him  upon  oath,  and  assure  themselves  of 
the  sums  paid  to  him  as  such  collector,  and  to 
make  such  order  therein  for  the  payment  of  the 
same  to  the  receiver-general,  as  they  shall  judge 
necessary  : — Held,  that  an  omission  on  the  part 
of  the  commissioners  to  comply  with  this  direc- 
tion of  the  statute,  affords  no  answer  to  an  action 
against  a  surety  on  the  collector's  bond.     Id. 

The  13th  section  of  the  43  Geo.  3,  c.  99,  con- 
tains a  proviso,  "  that  no  such  bond  shall  be  put 
in  suit  against  any  surety  or  sureties  for  any  de- 
ficiency other  than  what  shall  remain  unsatisfied 
after  bale  of  the  lands,  tenements,  goods,  and 
chattels  of  such  collector  or  collectors,  in  pur- 
suance and  by  virtue  of  the  directions  and  powers 
given  to  the  respective  commissioners  by  the 
act: — Held,  that  the  sale  of  the  collector's  lands 
and  goods  can  only  form  a  condition  precedent  to 
the  right  to  put  the  bond  in  suit  against  a  surety, 
where  the  existence  of  such  property  of  the  col- 
lector is  known  to  the  commissioners  at  the  time 
of  commencing  tho  action.    Id. 

Payment  by  the  collector  to  the  receiver-gene- 
ral of  monies  received  by  him  to  the  account  of 
a  different  year  from  that,  for  the  service  of  which 
they  were  collected,  in  order  to  make  up  defi- 
ciencies in  a  preceding  year's  account,  is  a  breach 
of  the  condition  of  the  bond  for  duly  paying  over 
Uic  sums  collected.  Id. 

To  a  declaration  upon  a  bond  given  by  a  col- 
lector of  assessed  taxes  and  Ibis  sureties,  the  de- 
fendant, a  surety,  pleaded  pleas,  showing  that 
the  commissioners  and  receiver-goneral  had  not 
taken  steps  to  enforce  payment  from  the  collec- 
tor, as  directed  by  the  acts  relating  to  the  assessed 
taxes : — Held,  on  general  demurrer,  that  these 
pleas  were  bad.  Wilks  v.  Hecley,  1  C.  &  M.  249. 

A  plea  that  the  commissioners  have  not  seized 
the  lands,  &c.  of  the  collector,  must  show  that 
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there  were  lands,  etc.  of  the  collector,  which 
might  have  been  seized  and  sold  to  supply  the 
deficiency.    Id. 


UabiHty 


Rates,] — The  condition  of  a  bond  given  to 
.  commissioners  of  sewers  by  a  collector  of  rales, 
was,  that  the  collector  should  at  all  times  render 
a  faithful  account  to  the  commissioners  fbr  the 
time  being  of  all  such  sums  of  money  as  had  at- 
ready  been  collected  or  received,  or  which  there- 
after should  be  collected  or  received  by  him,  by 
virtue  of  any  rates  fbr  and  on  account  of  such 
commissioners,  and  should  pay  to  the  commis- 
sioners for  the  time  being  all  monies  already  re- 
ceived, or  which  should  thereafter  be  received  by 
him : — Held,  that  the  collector  was  bound  to  ac- 
count for  and  pay  to  the  commissioners  for-  the 
time  being,  sums  of  money  collected  and  received 
by  him,  by  virtue  of  a  rate  made  by  commission- 
ers acting  under  a  commission,  which  expired 
before  the  execution  of  the  bond.  Saunders  v. 
Taylor,  9  B.  &.  O.  35, 

Where  a  bond  was  conditioned  that  a  collector 
of  church  and  poor's  rates  should  produce  a 
faithful  account  to  the  obligees  or  their  succes- 
sors, for  monies  which  might  be  received  by  him, 
or  come  to  hyi  hands,  pursuant  to,  and  in  execu- 
tion of,  his  said  office  of  collector : — Held,  that 
the  obligor  was  not  answerable  for  monies  re- 
ceived by  him  on  account  of  anv  year  subse- 
quently to  that  in  which  the  obligees  were  in 
office.  Leadley  v.  Evans,  2  fiing.  32 ;  9  Moore, 
102. 

A-,  R,  and  Centered  into  a  bond  as  sureties 
fbr  IX  and  £.,  the  condition  of  which  bond  recited 
that  IX  was.  on  such  a  day  appointed  collector  of 
the  church  rate  of  the  parish  of  St.  S.  8.,  by  vir- 
tue of  which  office  he  was  empowered  to  collect 
and  receive  all  such  monies  as  were  rated  and 
assessed  on  the  inhabitants  by  virtue  of  the  said 
rate,  and  fbr  which  he  was  accountable  to  the 
wardens  of  the  grand  account,  and  bound  the 
sureties  fbr  D.'s  daly  accounting  for  all  monies 
collected  or  received  by  him  on  account  of  the 
above  rate,  as  also  on  all  and  every  other  rate  or 
rates  thereafter  to  be  made  and  collected  by  him 
the  said  P. :— Held,  that  the  sureties  were  only 
answerable  for  D.  in  that  single  appointment, 
and  not  on  his  appointment  in  the  ensuing  year. 
SL Saviour';  SouUiwark  v.  Bostock,H  N.  R.  175. 

Debt  on  bond  made  by  C.  and  his  sureties, 
with  a  condition  reciting  statute  27  Geo.  2,  c.  38, 
and  that  C.  (four  years  before  the  date  of  the 
bond)  was  appointed  by  the  churchwardens  and 
parishioners  of  1).,  in  pursuance  of  the  statute, 
collector  of  the  poor  rates  to  be  levied  and  raised 
in  the  parish,  and  conditioned  that  C.  should  ac- 
count as  often  as  required,  for  all  monies  so  col- 
lected and  received  by  him,  by  virtue  of  the  act, 
&c.  Breach,  for  not  accounting  for  monies  col- 
lected and  received  since  the  malting  of  the  bond, 
<fec:  plea,  that  C.  accounted  for  all  the  monies 
collected  and  received  by  him  before  the  making 
of  the  bond ;  secondly,  that  the  office  of  collector 
is  an  annual  office,  and  thatC.  accounted  for  all 
the  monies  collected  and  received  by  him  within 
the  current  year  of  office  in  which  the  bond 


was  awfe;  npon  demurrer,  held* tint  both  pleas 

were  ill,  for,  by  the  words  of  the  statute,  the  ap- 
pointment is  prospective,  to  collect  future  rates 
and  not  retrospective  only,  and  the  condition  is 
in  the  words  of  the  statute  without  any  restrain- 
ing words ;  and  it  is  not  pleaded  that  the  office 
was  an  annual  office  at  the  time  of  making  the 
bond,  and  if  it  had  been,  yet  it  appears  by  the 
statute  not  to  be  an  annual  office,  though 
ing  rates  which  are  raised  in  the  course  of  a 
Purling  v.  CJialkden,  3  M.  &  S.  502. 

The  bend  given  by  the  county  treasurer  to  the 
clerk  of  the  peace,  under  the  12  Geo.  2,  c  29, 
extends  to  duties  imposed  on  county  treasurers  bv 
subsequent  statutes.  Farr  v.  HoUit,  4  M.  ot  K. 
930. 

A  breach  of  the  bond  given  by  county  trea- 
surers to  the  clerk  of  the  peace,  may  be  assigned 
that  the  defendant,  as  treasurer,  received  a  cer- 
tain sum  of  mooey,  and  omitted  to  account  for  it 
upon  being  required  by  the  justices  at  sessions)  so 
to  do,  without  adding  that  he  was  required  to 
count  by  an  order  of  justices.    Id, 


2.  Bonds  respecting  Marriage. 

A  bond,  conditioned  for  the  payment  of  money 
after  the  obligor's  death,  made  to  a  women  in  con- 
templation of  the  obligor's  marrying  her,  and  in 
tended  for  her  benefit  if  she  should  survive,  ie  net 
released  by  their  marriage.  And  if  the  marriage 
be  pleaded  in  bar  to  an  action  of  debt  on  the  bond 
against  the  heir  of  the  obligor,  a  replication  slat- 
ing the  purposes  for  which  the  bond  was  mads 
Will  be  good,  fbr  they  are  consistent  with  she 
bond  and  condition.  MUbourn  v.  EwoarL,  5  T.  E. 
381. 

A  bend  given  by  a  father  on  the  marriage  of 
his  daughter,  was  conditioned  fbr  payment  of  in- 
terest oi  a  certain  sum  to  the  husband  or  his  ex- 
ecutors, during  the  obligor's  life ;  and  also  for 
payment  of  the  principal  to  the  husband  or  ha 
executors,  within  a  limited  time  after  the  obligor's 
death,  if  any  of  the  issue  of  the  marriage 
be  living  at  that  time :  there  were  childrco 
marriage  who  all  died  before  the  obligor, 
grandchildren;  the  grandchildren  were 
to  be  issue  of  the  marriage  within  the 
of  the  condition,  and  consequently  the  husbaxMTs 
executors  were  entitled  to  recover  on  the  I 
Huydon  v.  Wilshere,  3  T.  R.  372. 

If,  in  e  bond  made  in  contemplation  of 
riage,  the  obligor  agree  to  settle  all  lands  and  he- 
reditaments of  which  he  should  be  tsrisrd  during 
his  life  upon  his  intended  wife  and  the  sssneef 
the  marriage,  in  such  parte  and  proportions,  and 
to  such  use  and  uses  as  should  be  thought 
site,  the  better  to  make  a  provision  lor  hi 
ed  wife  in  case  she  should  survive  him: 
that  such  obligor  having  survived  his  wife,  by 
whom  he  had  issue,  and  married  another  by  wl 
he  had  also  issue,  would  not  commit  a 
of  the  condition,  if  he  did  not  make  a 
of  property  acquired  during  the  second 
upon  the  issue  of  the  first.  PrebbUv. 
1  Moore,  258 ;  7  Taunt.  538. 

A  woman  on  her  marriage  with  m  »i|ij lender 
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of  a  manor,  where  the  widow  ef  huflbanda  dying 
seised  are  entitled  to  their  free-bench,  gave  a 
bond  that  the  ton  of  her  intended  husband,  by  a 
former  wife,  should  have  possession  of  part  of  the 
copyhold  estate  after  the  death  of  the  husband, 
on  condition  of  his  repairing  the  part  of  the  house 
reserved  lor  her : — Held,  to  be  a  valid  bond. 
Res  t.  Lopen,  2T.R.  580. 

3.  Bond*  given  by  Members  of  Parliament. 

Where  a  member  of  parliament  had  given  a 
bond  with  two  sureties,  pursuant  to  4  Geo.  3,  e. 
33,  and  before  trial  became  bankrupt,  the  court 
of  King's  Bench  would  not  order  each  bond  to 
be  cancelled.  Hunttr  v.  Camfbcll,  3  B.  &  A.  273; 
1  Chit  731. 

Where  a  bond  waa  given  under  4  Geo.  3,  c.  33, 
8. 1,  by  a  member  of  parliament,  being  a  trader ; 
and  after  his  bankruptcy,  but  before  his  certifi- 
cate, judgment  waa  obtained  in  the  suit  m  which 
the  bond  was  given :— Held,  that  the  bankruptcy 
and  certificate  were  no  discharge  to  the  bond. 
Campbell  v.  Jameson  (in  error,)  6  Moore,  281 ;  1 
Biog.  330 ;  5  B.  &  A.  950;  12  Price,  341. 

Such  a  bond  must  be  taken  as  being  intended 
to  stand  instead  of,  and  be  considered  as  analo- 
gous with,  the  ordinary  bail-bond  to  the  action  in 
common  cases  of  arrest  for  debt    Id. 

4.  Indemnity  Bond, 

In  case  of  an  ordinary  monev  bond,  there  is 
no  distinction,  upon  the  face  of  it,  between  prin- 
cipal and  surety.  Secos,  in- the  case  of  an  in- 
demnity bond,  where  the  surety  expressly  stipu- 
lates for  the  act  of  his  principal.  Antrobue  v. 
Davidson^  3  Mer.  578. 

The  obligee  of  an  indemnity  bond,  upon  being 
damnified,  has  an  immediate  right  to  be  reim- 
bursed.   Challoner  v.  Walker,  1  Burr.  574. 

For,  one  who  agrees  to  indemnify  and  save 
ethers  harmless  against  a  certain  engagement,  it 
bound  to  secure  them  from  incurring  any  ex- 
pense, as  it  runs  on  at  the  time,  which  falls  upon 
them  by  virtue  of  that  engagement  Sparkee  v. 
Martindale,  8  East,  593. 

Under  a  bond  of  indemnity  given  by  A.,  that 
B^  who  was  appointed  the  general  agent  of  C, 
the  receiver  of  his  rents,  and  the  manager  of  his 
estates,  should  pay  over  to  C.  ail  rents  which  he 
shovid  receive,  as  also  the  increase  and  improve- 
ments thereof  upon  any  new  contracts  or  renew- 
als of  leases;  A.  is  answerable  for  all  fines  re- 
ceived by  B.  on  renewing  the  leases,  which  were 
not  paid  over  by  him.  Irish  Society  v.  Heedham, 
\  T.  R.  482. 

The  condition  of  a  bond,  which  recited  a  pur- 
chase from  W.  by  the  plaintiffs  of  lands,  was  to 
save  them  and  the  lands  harmless  from  all  man- 
ner  of  mortgages,  judgments,  extents,  executions, 
and  other  incumbrances,  had  and  obtained,  or 
thereafter  to  be  had  and  obtained,  by  T.  T.,  or  any 
other  person ;  and  it  waa  held  to  bind  the  obligor 
against  the  wrongful  entry  of  T.  T.,  being  parti- 
cular against  the  sets  of  a  particular  person. 
Ate*  v.  Palmer,  5  M.  &  &  374. 

X.  became  bound  as  a  surety  with  Y.  to  A.  on 


the  10th  August  1778,  in  a  bond  conditioned  for 
payment  in  six  months  i  on  the  1st  March,  1780, 
he  became  bound  with  Y.  to  B-  conditioned 
for  payment  in  six  months :  on  the  4th  March, 
1780,  Y.  became  bound  to  X.  conditioned  for 
payment  of  the  two  former  bonds,  and  also  to  in- 
demnify X.  against  those  two  bonds :  the  money 
secured  by  the  second  bond  not  being  paid  on  the 
day  when  it  became  due :  it  was  held  that  the 
last  bond  was  thereby  forfeited,  though  X.  was 
not  called  on  to  pay  the  money  in  the  second 
bond  until  afterwards.  Hodgson  v.  Bell,  7  T. 
R.  97. 

A.  binds  himself  under  a  penalty  to  indemnify 
B.  against  his  obligation  to  C,  if  the  money  be 
not  paid  before  a  certain  dav.  B.,  in  an  action 
on  the  bond  for  not  indemnifying,  is  entitled  to 
recover  the  amount  of  the  penalty  of  the  bond. 
Woodv.  Wade,  2  Stark.  167— Ellenborough, 

A.  engages  to  indemnify  B.  against  a  debt  <)ue 
from  A.  and  B.  to  C.  of  501. ;  they,  in  fact,  owe 
742.,  for  which  B.  is  arrested.  A.  is  Uable  to  B. 
on  his  engagement  to  indemnify  him.  Hancock 
v.  Clay,  2  Stark.  100— Ellen  borough. 

A  bond  conditioned  to  save  A.  harmless  from 
all  actions,  legal  proceedings,  and  costs,  Ato, 
which  might  be  the  consequence  of  A.'s  deliver- 
ing over  to  the  defendant  a  bill  of  exchange,  part 
of  the  proceeds  of  which  a  third  person  was  enti- 
tled to,  is  forfeited  by  a  payment  over  by  A.  to 
such  third  person  of  his  share  of  the  proceeds 
upon  his  demanding  the  same,  without  his  bring- 
ing any  action :  although  A.  gave  no  notice  of  the 
payment  to  the  defendant  Ker  v.  Mitchell,  2 
Chit  487. 

Where  there  are  several  names  composing  a 
firm,  but  part  are  nominal  only  and  not  interest- 
ed in  the  profits,  and  in  a  declaration  on  a  bond  of 
indemnity  to  secure  money  advanced  to  a  third 
person,  the  breach  states  the  money  to  be  paid 
by  the  partners  only  who  are  interested  in  the 
profits,  it  is  good,  though  the  money  was  paid  on 
bills  drawn  on  the  firm  composed  of  ull  the  part- 
ners. Harrison  v.  Fitehenry,  3  Esp.  238—-Le 
Blanc. 

Several  owners  of  different  ships  having  enter- 
ed into  a  bond  to  a  trustee,  binding  themselves 
and  their  assigns  to  indemnify  each  other  to  a 
certain  amount,  if  any  of  their  ships  should  be 
lost;  and  one  of  them  having  sold  bis  ship,  and 
she  being  afterwards  lost,  the  others  are  not  11a* 
ble  under  the  bond,  unless  the  vendor  has  sold  (to- 
gether with  the  ship)  his  interest  in  the  agree- 
ment of  indemnity.  Ayres  v.  Wilson.,  1  Doug  1.385. 

B.  being  hired  as  a  clerk  to  A.  sl  Co.,  bat  net 
for  any  definite  period,  C.  and  D.  joined  in  a  bond 
to  secure  his  duly  accounting  for  his  assets.  C 
died,  and  his  executrix  gave  a  written  notice  to 
A.  &  Co.,  that  she  would  no  longer  remain 
surety ;  A  &  Co.  communicated  this  notice  to  H* 
and  required  and  obtained  from  him  the  notice  of 
another  surety ;  D.  died,  and  also  the  new  surety* 
and,  four  years  and  a  half  after  the  death  of  &» 
&  died,  when  deficiencies  were  found  in  his  ac- 
counts, subsequent  to  the  notice :— Held,  that 
the  exeoutrix  of  C.  had  no  equity  to  restrain  A. 
6l  Co.  from  proceeding  at  law  on  the  bond.  Qow 


to  C,  A.  gave  B.  i.  bond  conditioned  to  pay  the 
annuity  toC.snd  to  indemnify  B.  from  any  claitns 
of  C. :— Held,  that  (his  wu  not  a  mere  indemnity 
bond,  and  thai  B.  therefore  might  put  it  in  suit, 
as  soon  ai  A.  made  default  in  payment  of  the  an- 
nuity, without  proving  that  he  hud  actually  been 
damnified.     Perring  v.  Foy,  3  M.  &  K.  181. 

Two  ladies  entrusted  much  of  the  management 
of  their  affairs  to  A.,  who  was  not  a  professional 
person.  In  the  course  o'f  business  A.  became 
bound  with  them  in  a  bond  for  10,0001.  given  on 
their  account;  on  the  same  day  they  executed  a 
bond  to  A.  for  13,000/.  The  snrvivor  of  the  two 
ladies  afterwards,  by  her  will,  left  a  legacy  of 
2000J.  to  A.  The  bond  for  12,000/.  was  on  the  [ 
lace  of  it  a.  simplo  money  bond  : — Held,  that  it 
must  be  taken  to  be  a  simple,  money  bond, 
unlets  impeached  by  evidence  which  showed 
that  it  was  partly  lor  indemnity ;  and  that  the 
burden  of  proving  it  be  an  indemnity  bond  lay 
noon  the  party  impeaching  the  bond.  Nictl  v. 
Vaughaa,  1  Clark  &  Fin.  43. 

5.  Bonds  to  tht  Crown, 
The  staUtc  33  Hen.  8,  c.  39,  says  that  all 
obligations  and  specialties  made  to  the  king,  or 
his  heirs,  shall  be  made  payable  by  these  words  : 
Sol  vend,  eidem  domino  Regi  hsr.  vel  execulo- 
ribus.     But  a  bond  taken  to  the  king,  his  hi '  ~ 


6.  On  Change  or  Death  of  /Win. 

A  surety  bond  for  the  faithful  service  of  J.  S. 

to  a  sole  trader,  does  not  extend  lo  a  sobaequesl 

partnership.     Wright  r.  Rmieil,  2  W.  fflick 

034;  3  Will.  53a 

A  bond  with  condition  that  a  clerk  thai)  am 
faithfully  and  account  for  all  money,  tkc.  to  U» 
obligee  and  bi*  executor*,  does  not  nuke  if* 
obligor  liable  for  money  received  by  the  clerk  n 
the  service  of  the  executors  of  such  obligw.wl» 
continue  the  business  and  retain  him  in  the  sunt 
employment.     Barker  v.  Parker,  1  T.  R.  281. 

If  A.  become  bound  lo  R  under  condition  tint 

C.  shall  truly  account  lo  B.  for  all  sums  of  moo" 

led  by  C.  for  R's  use,  and  C.  ausmnk 

with  R's  knowledge,  takes  D.  as  bis  partner; 

ruaranlie  does  not  extend  to  sums  of  mi«f 

ived  by  C.  for  R's  nee,  after  the  foimitM 

.he    partnership.     Beilairt   v.    Etmotth,  3 

Camp.  53 — EUr n borough. 


m  held  to 


or)  6  Bro.  P.  C. 

The  bonds  given  by  msslcrs  oF  vessels,  under 
36  Geo.  3,  c.  40,  arc  continuing  bonds,  and  re. 
main  in  force  as  long  as  the  same  person  is  mas- 
ter of  Ihe  same  ship,  but  not  when  he  becomes 
master  of  any  other  vessel.  Rex  v.  M-Leod,  3 
Price,  203. 

It  is  not  necessary,  therefore,  that  a  fresh  bond 
should  be  given  on  every  voyage  made  by  tin 
vessel.    Id. 

A  bond  lo  the  crown,  though  not  forfeited,  k 
sufficient  to  entitle  the  obligor  to  an  extent  in  aid 
Rex  v.  jtbiRUMriiuj,  1  Price,  203. 

If  an  auctioneer's  bond  to  the  crown  under  19 
Geo.  3,  c.  56,  s.  7,  be  forfeited,  the  penalty  is  due, 
and  is  not  merely  a  security  to  compel  an  ac- 
count.    Rexv.  Chriitic,  2  Anst.586. 

Plea  to  scire  fncUs  for  breach  of  the  condi- 
tion of  the  usual  bond  given  not  to  reland,  where 
the  merchant  claims  drawbacks  on  goods  intend- 
ed for  exportation,  that  defendant  was  prevented 
from  shipping  snd  exporting  accordingly,  in 
consequence  of  a  seizure  of  fart  of  the  goods 
by  revenue  officers  :  replication,  that  the  glass 
had  not  been  regularly  so  shipped,  nor  in- 
tended  solo  be,  nor  agreed  in  qaanttly  with  the 
notice  given;  imputing  also  a  charge  of  fraud  in 
attempting  lo  obtain  allowance  of  the  drawbacks 
for  a  larger  quantity  than  was  actually  shipped, 
and  alleging  thstthc  glass  was  lawfully  seized 
for  laving  a  certain  quantity  of  earthenware 


n  totr 


the  Globe  Insurance  Cos* 

pany,  who  were  no  corporation,  may  he  put  ia 
suit  by  Ihe  trustees  for  a  breach  of  faithful  m- 
rice  by  the  clerk,  com  milled  st  any  rime  dnnaf/ 
lis  continuance  in  the  service  of  the  actual  (tili- 
ng body  of  persona  carrying  on  the  same  tar 
ness  under  the  same  name,  notwithstanding  nj 
intermediate  change  of  the  original  holden* 
±c  shares  by  death  or  transfer;  the  intention  rf 
ihe  parties  to  the  instrument  being  apparent  to 
lontract  for  such  service  to  be  performed  to  aVt 
jompany  as  a  fluctuating  body;  and  the  inter- 
vention of  the  trustees  removing  all  legal  «« 
ichnicnl  difficulties  to  such  a  contract  msneirxk 
■  suit  instituted  hv,  the  company  lhem*l«>» 
natural  body.  Metctlf  v.  Bruin,  12  Em,  ** 
2  Camp.  422. 
A  surety  who  is  bound  for  a  clerk  inlhre*- 
oyment  of  the  obligors,  is  not  discharged  6°" 
iho  obligation  of  his  bond,  by  the  obligor's  hni*! 
taken  into  the  firm  a  new  partner,  flsrcisj  i- 
Lueai,  1  T.  R.  292,  n.;  3  DougL  331. 

Where  a  bond  by  A„  reciting  that  B.  iitlm*« 
to  open  a  banking  account  with  G,  D„and  E  » 
his  hankers,  was  conditioned  for  payment  tot*- 
of  all  sums  from  time  to  time  advanced  to  R  ^ 
the  banking  house  of  C.,  D.,  and  E.:— IWn.  oW 
on  C.'s  death  such  obligation  ceased,  ssd  did  asi 
cover  future  advances  made  after  srjother  saflssr 
was  taken  in;  and  that  B,  who  was  indeWdto 
the  house  at  C.'s  death,  having  afterwards  sw 
the  balance,  which  was  applied  at  las  tsw 
the  old  debt  incurred  in  C.'s  life,  A.  w 


Where  C.  became  surety  for  soeh  sojai  ■ 
thould  be  advanced  lo  meet  bills  draws  ***- 
ind  B.  as  partners,  or  either  of  lhto»  >-«»•»•■ 
it  did  not  extend  to  bills  drawn  by  R  oner* 
"    iftsste,*;! 


death  of  A. 


^  Casts,  8  A 
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Therefore,  where  the  defendant,  at  surety,  en- 
tered into  a  bond,  which,  after  reciting  that  his 
principals,  A*  B.  and  C  Dn  were  bankers  at  Sun- 
derland, was  conditioned  tor  securing  such  sum 
or  sums  as  should  be  advanced  to  meet  bills  of 
exchange  drawn  by  A.  B.  and  C.  D.,  or  either  of 
them,  on  the  plaintiffs,  (the  obligees,  who  were 
bankers  in  London :)  it  was  held,  that  the  bond 
did  not  extend  beyond  the  continuance  of  the 
partnership  between  A.  B.  and  C.  D.;  and  con- 
sequently that  the  surety  was  not  liable  for  the 
amount  of  bills  drawn  by  C.  D.  after  the  death  of 
A.  B. ;  and  also  that  remittances,  made  by  the 
survivor  after  the  death,  must  be  appropriated, 
in  the  first  place,  in  liquidation  of  the  partner- 
ship balance  then  due,  there  being  no  balance 
struck,  or  rest  made,  in  the  accounts  in  the  books 
of  the  obligees,  and  such  remittances  having 
been  made  on  the  general  account,  without  any 
specific  mode  of  application.    Id. 

An  action  may  be  maintained  upon  a  bond  ex- 
pressed to  be  payable  to  a  mercantile  firm,  by 
the  persons  who  actually  constituted  the  firm 
when  the  bond  was  executed.  Mollerv.  Lambert*. 
2  Gamp.  548— Mansfield. 

A  bond,  conditioned  to  repay  to  five  persons 
all  sums  advanced  by  them,  or  any  of  them,  in 
their  capacity  of  bankers,  will  not  extend  to 
sums  advanced,  after  the  decease  of  one  of  the 
frre^  by  the  four  survivors,  the  four  then  acting 
as  bankers.  Weston  v.  Barton*  4  Taunt  673. 

A  bond  was  given  to  the  several  persons  con- 
stituting the  firm  of  a  banking-house,  condition- 
ed for  the  repayment  of  the  balance  of  an  ac- 
count, and  of  such  further  sums  as  the  bankers 
might  advance  to  the  obligor :  one  of  the  partners 
dies,  and  a  new  partner  is  taken  into  the  firm ;  at 
that  time  a  considerable  balance  is  due  from  the 
obligor  to  the  firm:  advances  are  afterwards  made 
by  the  bankers,  and  payments  made  to  .them  on 
account  by  the  obligor;  the  latter  is  credited  by 
the  new  firm  with  the  several  payments,  and 
charged  with  the  original  debt  and  subsequent 
advances,  as  constituting  items  in  one  entire  ac- 
count, and  the  balance  due  at  the  time  of  the 
partner's  death  is  considerably  reduced ;  and  that 
reduced  balance,  by  order  of  the  obligor,  is  trans- 
ferred by  the  bankers  to  the  account  of  another 
customer,  who,  with  his  assent,  is  charged  with 
the  then  debt  of  the  obligor.  The  person  so 
charged  having  become  insolvent,  the  surviving 
partners  of  the  original  firm  brought  their  action 
upon  the  bond: — Held,  that  as  they  had  not 
originally  treated  it  as  a  distinct  account,  but 
had  blended  it  in  the  general  account  with-other 
transactions,  they  were  not  at  liberty  so  to  treat 
it  at  a  subsequent  period ;  and  that  having  re- 
ceived in  different  payments  a  sum  more  than 
sufficient  to  discharge  the  debt  due  upon  the  bond 
at  the  time  of  the  death  of  the  deceased  partner, 
the  bond  was  to  be  considered  as  paid.  Boden- 
ham  v.  Purthas,  2  B.  &  A.  39. 

Quaere,  whether  the  transfer  of  the  balance  due 
from  the  obligor  to  the  account  of  another,  with 
hie  assent,  did  not,  in  point  of  law,  operate  as 
payment    Id. 

Abondwasgivento  A^BnC.,dbC  payable  to 
▼OL.  I  3t 


them  and  their  successors,  as  the  governors  of 
the  society  of  musicians,  conditioned  to  secure  J. 
H.'s  faithfully  accounting  with  them  and  their 
successors,  governors,  &c.  as  their  collector ;  af- 
terwards the  society  was  incorporated  by  letters- 
patent,  at  which  time  J.  H.  had  duly  accounted 
for  all  monies  collected  by  htm ;  but  after  the 
incorporation  received  money  for  which  he  did 
not  account : — Held,  that  the  obligor  of  the  bond 
was  not  liable  for  such  default  of  J.  H.  in  an  ac- 
tion on  the  bond.    Dance  v.  Girdltr,  1  N.  R.  34. 

The  condition  of  a  bond,  after  reciting  that  A., 
B.  &  C.  had  filed  a  bill  in  equity  against  D.  and 
E.,  was,  that  the  obligee  would  pay  all  such  costs 
as  the  court  of  Chancery  should  award  to  the 
defendants  on  the  hearing  of  the  cause :— -Held, 
that  the  death  of  E.,  before  any  costs  were 
awarded,  could  not  be  pleaded  in  discharge  of 
the  bond.  Kipling  v.  Turner,  5  B.  &  A.  961. 

7.  Discharge  by  Payment. 

Where  the  obligee  of  a  bond  receives  the  whole 
principal  after  it  is  payable,  he  cannot  recover 
interest  in  an  action  on  the  bond,  as  solvit  post 
diem  is  a  good  plea.  Dixon  v.  Parke*,  1  Esp. 
110— Ken  von.  S.  P.  eed  qumre,  HelUer  v.  Frank- 
lin, 1  Stark.  291— Ellenborough. 

A  payment  by  the  obligor  of  a  bond  to  the 
obligee,  to  whom  the  obligor  is  also  otherwise 
indebted,  cannot,  without  some  circumstances  to 
show  that  it  was  intended  to  be  made  in  dis- 
charge, of  the  bond,  be  so  applied  in  favour  of  a 
surety  of  the  obligor,  in  an  action  upon  the  bond, 
under  the  plea  of  payment  Plonier  v.  Long,  1 
Stark.  153— Ellenborough. 

A.  gave  B.  a  bond  to  secure  an  annuity,  and 
before  any  payment  became  due,  A.  lent  Bl  a 
sum  of  money,  on  which  it  was  agreed  that  B. 
should  retain  the  payments  of  the  annuity  as 
they  became  due,  till  that  sum  was  discharged: 
the  agreement  to  retain  was  held  a  good  plea  to 
an  action  on  the  bond,  such  agreement  and  re- 
tainer being  equivalent  to  a  plea  of  solvit  ad 
diem.    Sturdy  v.  Arnaua\  3  T.  R.  599. 

A  specialty  security  is  not  waived  by  a  promis- 
sory note,  taken  for  the  balance  of  the  account 
of  interest  Curtis  v.  Rush,  2  Yes.  &  B.  416. 

8.  Limitation  arid  Presumption  of  Payment. 

By  3  &  4  WUL  4,  c.  42,  s.  3,  all  actions  on 
bonds  are  to  be  brought  within  ten  years  after  the 
end  of  the  session  of  1833,  or  within  twenty  years 
after  the  cause  of  action  accrued :  provided,  that 
infants,  married  women,  lunatics,  and  persons 
beyond  the  seas,  may  bring  actions  beyond  that 
time,  so  that  they  proceed  within  the  same  time 
after  the  disability  is  removed. 

By  s.  7,  no  part  of  the  United  Kingdom  is  to 
be  considered  as  beyond  seas. 

By  «.  5,  an  acknowledgment  in  writing,  signed 
by  the  party  liable  or  his  agent,  a  part  payment 
or  satisfaction  on  account  ofprincipal  or  interest, 
extends  the  term  for  a  further  period  of  like 
limitation. 

Before  the  statute,  twenty  years  without  any 
demand  was  of  itself  a  presumption  that  a  bond 


thcr, 


lermcdialc  settlement  of  accounts  between  the 
parlies.     CeUell  v.  Build,  1  Camp.  27-Ellcnb. 

Payment  of  money  secured  by  a  bond  ia  not 
to  bo  presumed,  although  more  than  twenty  years 
hive  elapsed  since  an  acknowledgment  that  any 
aunt  was  due  upon  it,  if  the  obligee  ever  since 

man  v.  JVetoman,  1  Stark.  101 — Ellen  borough. 

Indorsements  on  a  bond,  acknowledging  the 
receipt  of  interest  or  payment  of  part  of  the 
principal,  are  not  evidence  against  the  obligor, 
to  prove  that  the  bond  was  on  foot,  without  nhuiv- 
ing  that  they  were  on  the  bond  recently  after 
their  dales,  and  at  a  time  when  their  purport  was 
contrary  to  the  interest  of  the  obligee.  Bute  v. 
Bryant,  3  Camp.  321— Dlenborough. 

In  the  case  of  an  annuity  bond,  a  payment 
after  a  considerable  time  had  elapsed,  was  held 
to  be  cvideuco  tor  a  jury  to  presume  payment  of 
the  consideration  money,  although  the  attesting 
witness  could  not  speak  to  the  (act,  and  there 
was  no  receipt  indorsed.  HitUm  v.  Digglr;  1 
C.  &  P.  39B— Best. 

The  producing  a  receipt  for  interest  within 
twenty  years,  indorsed  on  a  bond  by  the  obligee, 
is  sufficient  to  take  off  the  presumption  of  pay 
rnent,  though  no  proof  be  given  when  such  re- 
ceipt was  written  and  signed.  Harrington  {Lord) 
v.  Searlt  (in  error),  3  Bro.  F.  C.  61!  3. 

A  receipt  for  the  payment  of  interest  within 


ing.    Flado 


the  principal  was  then  due,  sufficient 

a  plea  of  solvit  post  diom.   Sounder*  v.Mertdith, 

3  M.  &  R.  116. 

Payment  of  a  bond  is  not  to  bo  presumed  after 
more  than  twenty  years,  if  the  money  was  lent 
to  enable  the  obligee  to  go  abroad,  where  he  died 
shortly  after,  and  there  is  evidence  tbat  his  ad- 
ministrator never  received  any  assets.  Elliott 
*.  Elliott,  1  M.&Rob.44— Tcnterden. 

Where  in  debt  on  a  bond  more  than  twenty 
years  old,  to  rebut  the  presumption  of  payment, 
the  obligee  gave  evidence  of  payment  of  inte--  ' 
by  the  obligor  to  A.  IS.,  equal  in  amount  to 
interest  that  would  become  due  on  the  bond 
Held,  that  an  indorsement  on  the  bond  in 
handwriting  ofthc  obligee,  and  which  appeared 
to  have  been  made  at  or  about  the  time  when  th 
bond  was  executed,  but  which  was  not  proved  t 
have  been  ever  seen  by  the  obligor,  staling  that 
the  bond  was  given  to  the  obligor  in  trust  lor  A. 
B-,  was  admissible  in  evidt 
payment  of  interest  with  the  bond.     Glradetc  v. 
Alkin,  1C.  &.M.410, 

To  a  bond  of  upwards  of  twenty  years  standing 
was  pleaded — inter  alia — payment  and  a  release. 
To  rebut  the  presumption  of  payment,  an  affi- 
davit made  by  defendant  before  a  master  in  Chan- 
cery ip  produced,  in  which  he  (being  the  «m-. 


.  lie  had,  as  he  should   never  call  upon  bin 
t.     Although  the  presumption  of  pajmrnt 
thcruby  rebuilt  d,  it  was  nevcnbelesi  en- 
dence   also  of  the  bond  having  been  cancelled 
legally  discharged.     Hosningtts  >. 
Brymtr,  Pcake's  Add  Cos.  201— Grose. 
The  presumption  of  payment  of  a  band  ifler 
:nty  years  may  be  repelled  by  evidence  tint 
"  id  no  opportunity  or  means  of  psj- 
gv.  D  inter,  ID  Ves.jun.19t 
Upon  objections  to  the  presumption  of  ffl 
ment  of  a  bond,  the  fluctuation  of  creoil  iwilbi 
fact  of  the  security  remaining  with  the  obnjts, 
e  circumstances  of  great  weight.    Id. 

VI.  PlOCEEDlfiGS  OK  BoKM. 

1.  What  within  8  *  9  WilL  3,  c.  11. 

ByB&S  Will.  3,  c  11,*.  8,  in  ill  senses- 

urts  of  record  upon  bonds,  or  on  any  penal  us 

r  non -performance  of  any  covenants  or  ipse 

menls  in  any  indenture,  deed,  or  writing  emiUis- 

cd,  the  plaintiff  may  assign  as  msny  bnadwu 

he  may  think  fit,  and  the  jury  upon  the  trial  tnsj 

:ss  not  only  the  usual  damages  and  cosu,W 

i  damages  for  such  of  the  breaches  utipd 

■hail  be  proved  to  have  been  broken,  and  lis 

tilery  judgment  on  verdict  is  to  be  estate!; 

and  if  judgment  shall  be  given  for  the  pauDtat 

on  demurrer,  by  confession,  or  nil  dieit,  be  aw 

suggest  breaches  on  the  roll,  and,  nponawtit* 

inquiry,  prove  the  breaches,  and  recover <tsins|ts; 

upon  the  defendant's  paying,  either  opm  u*» 

lion  or  into  court,  the   damages  assessed  m* 

coats,  further  execution  upon  thejudgneatiils 

be  stayed,  but  the  judgment  is  to  remsin  si  >  » 

curilylo  answer  further  breaches,  which  "I 

sgain  be  suggested  on  scire  facias ;  and  bo*" 

proceedings  are  to  lake  place. 

A  bond  given  to  tho  Lord  Chancellor  in  BUU* 
rnptcy  under  statute5Geo-  2,  e.  30,  £»«** 
seems,  not  within  the  slat.  8  &  9  WilL  3, t 11, 
s.  8,  by  which  a  jury  is  to  assess  dsntigwi  * 
cause  by  the  slat.  5  Geo.  S,  the  damages  was" 
be  ascertained  by  the  Lord  Chancellor,  ahhosr1 
he  might  assist  his  conscience  by  direciincio^ 
quiry  before  a  master,  or  an  issue  allow.  WT 
Edmonson,  3  East,  33. 
In  debt  for  a  penalty  in  articles,  the  j"7 
ought  to  aBsess  damages  upon  the  breach,  •«<•* 
ing  to  the  stat.  8  4.  9  Will.  3,  c  11,  and  sWIssl 
find  the  debt;  or  a  venire  fieios  de  novo  shall  M 
awarded.     Drag*  V.  Brand,  9  Wue.  377. 

Leave  was  given  to  the  plamliffuidebl8'^'* 
conditioned  lo  perform  an  award,  aA^jodpss" 
for  him  upon  a  plea  of  judgment  leeoverco," 
execute  a  writ  of  inquiry  npon  the  stst  8*' 
WilL  3,  o.  11,  s.  8,  oflcr  a  writ  of  error  sBot**. 
and  to  sign  a  new  judgment,  on  the  lsr»  « 
paying  costs,  and  putting  the  defendsnt  in  «W 
quo,ic    ifci^ryv.  finest,  HEssvWl^ 

Bail  bonds  arc  not  within  th      '"*"'" 
v.Xeiw.,  1  Tidd's  Prac  633. 


.   Ml 
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In  debt  on  bond  conditioned  to  perform  an 
award,  the  plaintiff  must  assign  a  breach  under 
the  statute,  and  cannot  have  judgment  for  the 
penalty,  and  take  out  execution  for  the  single  sum 
awarded,  though  the  meanure  of  damages  be 
ascertained  bv  the  award.  Welch  v.  Ireland,  6 
East,  613;  2  Smith,  666. 

To  debt  on  bond,  the  defendant  craved  oyer ; 
and,  after  reciting  a  mortgage  deed,  which  show. 
ed  the  condition  to  be  for  payment  of  a  sum  of 
money  on  a  day  specified,  according  to  the  tenor 
of  the  proviso  contained  in  the  indenture,  and 
for  the  performance  of  the  covenants  contained 
therein,  pleaded,  that  there  were  no  negative  or 
disjunctive  covenants  in  the  indenture,  and  that 
be  paid  the  money  mentioned  in  the  condition 
on  the  day  therein  specified,  according  to  the 
effect  thereof,  and  performed  all  the  covenants 
and  provisos  in  the  indenture  on  his  part  to  be 
performed.  The  plaintiff,  in  his  replication,  took 
issue  generally  on  the  non-payment  of  the  mo- 
ney, and  concluded  to  the  country.  On  special  de- 
murrer, assigning  for  causes,  that  it  should  have 
concluded  with  a  verification,  and  that  no  breach 
of  the  condition  was  assigned  according  to  the 
statute : — Held,  that  such  replication  was  good, 
as  the  onjy  point  in  issue  was  the  payment  of  the 
money,  and  as  the  plaintiff  had  therein  denied 
the  whole  substance  of  the  defendant's  plea. 
Darbishire  v.  Butler,  5  Moore,  l!J8. 

To  a  declaration  on  a  judgment  in  debt  on 
bond,  the  defendant  cannot  plead  that  the  bond 
was  conditioned  for  the  performance  of  cove- 
nants, and  that  no  breaches  of  covenant  were 
suggested  or  assigned  in  the  original  action  as 
the  statute  requires.    Anon.  M.  &  M.  496,  n. 

Breaches  need  not  be  assigned  under  the  8  & 
9  WilL  3,  c.  11,  on  non-payment  of  an  annuity 
secured  by  a  warrant  to  confess  judgment  on  a 
mutuatus.  Shaw  v.  Worcester  (Marquis,)  6  Bing. 
385;4M.&P.21. 

A  post-obit  bond,  upon  which  a  forfeiture  has 
taken  place,  is  not  within  the  statute,  and  there- 
fore it  is  not  necessary  to  suggest  breaches ;  but 
it  seems  that  such  an  instrument  is  within  4  & 
5  Anne,  c  15.  Murray  v.  Stair  (Earl,)  3  D.  & 
R.  278 :  2  B.  &  C.  82. 

But  a  bond  conditioned  for  the  payment  of  a 
certain  sum  by  instalments,  is  within  the  statute 
8  &  9  Will.  3,  c.  11,  s.  8;  and  after  judgment 
obtained  upon  default  of  payment  of  one  of  the 
instalments,  if  a  subsequent  instalment  be  in  ar- 
rear,  the  plaintiff  cannot  sue  out  execution  for  it, 
though  within  a  year  after  such  judgment,  with- 
out first  suing  out  a  scire  facias  to  revive  it. 
Willoughby  v.  Swinton,  6  East,  550;  2Smith,  663. 


A  bond  upon  the  face  of  it  appeared  to  tie  con- 
ditioned for  the  payment  of  a  sum  certain,  but  by 
an  indenture  of  the  same  date,  declaring  the  pur- 
poses for  which  the  bond  was  executed,  it  was 
agreed  that  it  should  be  lawful  for  the  obligees 
in  the  bond  to  commence  an  action,  and  to  pro- 
ceed to  judgment  whenever  they  should  think  fit, 
and  upon  judgment  being  obtained,  to  issue  exe- 
cution, and  that  the  judgment  should  be  a  secu- 
rity for  the  payment  to  the  obligees,  on  demand, 
of  all  sums  of  money  which  then   were   or 


might  thereafter  become  due  to  them.  A  judg- 
ment having  been  entered  up  by  virtue  of  this 
deed,  the  obligees  issued  execution  without  as- 
signing breaches  or  executing  a  writ  of  in- 
quiry : — Held,  first,  that  this  was  a  bond  substan- 
tially conditioned  for  the  performance  of  an 
agreement  within  the  statute,  and  that  the  obli- 
gees ought  to  have  assigned  breaches.  Hurst  v. 
Jennings,  5  B.  &  C.  560. 

The  8  &  9  Will.  3,  c.  11,  s.  8,  enabling  and  re. 
quiring  the  plaintiff  in  actions  on  bonds  to  as- 
sign breaches,  extends  to  a  liability  created  by 
the  breach  of  an  indemnity  bond,  whereby  the 
obligee  is  so  far  damnified  as  that  he  may  be  re- 
quired to  pay  money  in  consequence  of  a  forfei- 
ture, although  the  matter  of  the  liability  should 
be  in  some  sort  collateral  to  the  direct  breach, 
and  actual  damnification  has  not  ensued.  Thus, 
where  a  party  indemnified  by  bond  is  sued  for 
damages  in  respect  of  the  matter  of  the  indem- 
nity, and  the  plaintiff  recovers,  if  the  defendant 
in  that  action  recover  over  against  the  indemni- 
ficr,  he  must  assign  as  a  breach,  not  only  the 
damages  and  costs  recovered  against  him,  but 
also  his  own  costs  sustained  in  defending  the 
suit,  although  he  have  as  yet  in  fact  paid  nothing 
in  respect  or  on  account  of  such  costs,  or  if  be 
do  not  assign,  ho  will  be  estopped  by  the  statute 
from  recovering  by  scire  facias  on  the  judgment 
obtained  on  the  bond  what  he  may  afterwards  be 
compelled  to  pay  on  that  account  Harrop  v. 
Armitage,  12  Price,  441. 

Demurrer  to  a  plea  in  sci.  fa ,  that  the  plaintiff 
might  have  suggested  and  assigned  the  damages 
as  further  breach  of  a  bond  already  recovered  on 
under  the  judgment  obtained  in  the  action  on 
which  the  sci.  fa.  was  founded,  overruled.    Id. 


2.  When  lost 

Though  a  court  of  law  will  permit  a  plaintiff 
to  declare  upon  a  lost  bond,  that  does  not  oust  the 
jurisdiction  of  the  court  of  Chancery.  Atkinson 
v.  Leonard,  3  Bro.  C.  C.  218. 

The  jurisdiction  of  Equity  upon  lost  bonds  is 
very  ancient,  and  is  founded  upon  the  want  of 
a  remedy  at  law  without  profert,  till  that  juris- 
diction was  lately  assumed.  East  India  Comp. 
v.  Boddam,  9  Ves.  jun.  466. 

Relief  was  given  upon  a  lost  bond  against 
sureties,  the  principal  being  out  of  the  jurisdic- 
tion, upon  giving  an  indemnity  against  the  de- 
mands of  the  plaintiffs  or  persons  claiming  under 
them  by  virtue  of  the  bond,  and  such  costs, 
damages,  and  expenses  as  they  may  be  put  to  by 
the  loss  of  the  bond.    Id.  464. 


3.  Pleadings. 

Declaration.] — If  a  person  enter  into  a  bond  by 
a  wrong  Christian  name,  and  be  sued  on  such 
bond,  he  should  be  sued  by  such  name.  A  de- 
claration against  him  by  his  right  name,  stating 
that  he  by  the  wrong  name  executed  the  bond,  is 
bad.     Oould  v.  Barnes,  3  Taunt  504. 

In  debt  upon  bond  for  the  penalty,  where  there 
are  alternative  parts  of  the  condition,  the  plaintiff 
must  confine  himself  to  a  particular  breach. 
CornwaUis  v.  Savery,  2  Burr.  772;  2  Ld.  Ken.  492. 


covery  th 
failed,  tit 


in  still  alive,  and  thai  the  estate  had 
recovered  by  him  according  to  the 
condition  -  replication,  that  the  plaintiff  had  not 
■t  any  time  due  proof  made  to  him  that  J.  T. 
had  Ruled  in  the  recovery :  demurrer,  that: 
material  bet  was  put  in  iaaue :— Held,  that  the 
obiuree  was  entitled  to  judgment.  Pricey. Heavy, 
lD.4fcR.451. 

To  debt  on  bond  conditioned  for  the  payment 
of  a,  mm  of  money,  which  the  condition  stated  to 
have  been  taken  up,  borrowed,  and  received  by 
the  defendants  of  the  plaintiffs  at  respondentia 
interest,  secured  by  a  cargo  of  goods  shipped 
from  Calcutta,  to  Ostend,  it  is  competent  to  the 
defendant  to  plead  that  the  bond  was  given  to 
■enure  the  price  of  goods  sold  by  the  plaintiff*  to 
">e  defendants  in  the  East  Indies,  and  illegally 


e  Cape  of  Good  Hope,  without  the 
le  East  India  Company  :  without  pro- 
ceeding to  state  formally,  that  the  condition 
colourable  to  conceal  the  illegality  of  the  tr 
action,  and  to  negative  that  the  bond  was  gii 


tory  of,  than  absolutely  inconsistent  with,  the 
transaction  stated  in  the  condition  of  the  bond : 
but  if  it  were  inconsistent  with  it,  the  plea  would 
still  be  good  in  this  form.  Paxtan  v.  1'opham,  9 
East,  406.  And  Bee  Downing  [Lady)  v.  Chap. 
mam,  9  East,  414,  n. 

If  the  condition  of  the  bond  is,  "  that  A.  shall 
not  embenle  any  money  that  shall  Come  '     * ' 

hands  on  account  of  his  master,  it " 

in  an  action  against  the  obligor,  to 
breach,  what  particular  sum  of  money 
baziled,  and  how  or  from  whom  it  was  i 
Jones  v.  Williams,  1  Doug!.  214. 

Where  the  obligor  of  a  post-obit  bond  craved 
oyer,  and  set  out  the  condition : — Held,  that !" 
was  not  necessary  for  the  obligee  to  aver  tl 
death  of  the  person,  at  whose  decease  the  moni_ 
secured  by  the  bond  was  to  become  payable 
Murray  v.  Stair  (Earl,)  3  D.  &,  R.  27SJ  ;   3  B.  & 

a  89. 

The  breach  of  the  condition  of  a  bond,  other- 
wise well  assigned,  is  not  vitiated  by  the  super- 
addition  of  immaterial  allegations.     Stolhert 
Geodfelitne,  1  Nev.  &  M.f~ 


r  against  another  bond,  ind 
teld  bad.     Matt  i.  Htm, 


onditioned  lor  the  paymest  ot  sbdid 

t  a  certain  day,  though  it  appeared  bj 

the  condition  that  the  bond  was  given  bj  wivof 

indemnity.     Holme)  v.  Rhode;  1  B.  &  f>.  63& 

o,  a  plea,  that  it  was  given  as  an  indcmiiitj  lo 

plaintiff's  testator  s;    ' 

damnified,  » 

Cowp.  47. 

Solvit  ante  diem  is  not  an  immaterial  pks  in 
debt  on  bond.  Fletcher  v.  Hetmln/ritm,  1  W. 
Black.  210;  3  Burr,.  944;  S.  f.  GuUisgtv.  OH- 
dingi,  1  Ld.  Ken.  335. 

To  debt  brought  by  husband  and  wife  as  s 
bond  conditioned  for  the  payment  of  s  ccrtiin 
sum  at  a  certain  day,  defendant  pleaded,  that  by 
articles  of  agree  meat  between  the  wife,  her  drill 
and  the  defendant,  tlie  interest  of  the  money  wu 
to  be  paid  to  one  of  the  sisters  upon  an  treat 
which  bad  happened ;  but  as  the  plea  did  not  al- 
lege the  payment  of  the  interest  sccordinp/lj,  tt 
was  holden  bad.  BaUt*  v.  EUn,  5  T.  R.  S» 
The  condition  of  a  bond,  after  reciting  that  tag 
defendant  and  J.  8.  had  delivered  snd  indorieJ 
to  the  plaintiff  a  bill  of  exchange,  drawn  by  J- 8. 
and  accepted  by  A.  B„  was,  that  the  defends* 
sod  J.  S.,  or  either  of  them,  their  heirs.  At- 
should  pay,  or  cause  to  be  paid  to  the  pUiotiff, 
his  executors,  ate.  the  linn  secured  bj  the  bit 
within  one  month  after  it  should  become  das  sad 
payable,  in  case  it  should  not  be  then  raid  by 
the  acceptor  to  the  plaintiff,  his  executors, «. 
according  to  the  tenor  of  the  said  bill,  togrllw 
with  interest  from  the  time  the  bill  becurn  d«- 
— Held,  in  an  action  on  a  bond,  that  it  was  act  a 
good  plea,  that  the  bill,  when  due,  had  not  baa 
presented  for  payment  to  the  acceptor,  or  that 
due  notice  of  its  dishonour  hsd  not  been  prosit 
the  defendant  and  J.  &,  or  either  of  them.  *»- 
rayv.  King,  5  R  &  A.  165. 

A  tender  and  refusal  of  principal  and  inters* 
due  on  a  bond  after  the  day  mentioned  in  the 
condition,  and  before  action  brought,  cannot  at 
pleaded.  UnderhiU  v.  Matthew,,  BulL  N.  P- 1"' 
iction  on  a  bond,  conditioned  for  Us 
performance  of  several  matters,  it  is  leouuite  t» 
set  forth  in  the  plea,  with  particularity,  the  min- 
in  which  the  terms  of  the  condition  sere 
plied  with,    Reynold  v.  Bsyaold,  1  W  K» 


Pteus.)— The  defendant  ci 


ot  take  advantage 


flack.  1108. 

A  plea  of  payment  before  the  day  is  bad  to 
debt  on  bond.    Anon.  2  Wils.  150. 

But  where  to  debt  on  a  bond,  conditioned  tc 
pay  money  on  or  before  a  certain  day,  the  defend' 
ant  pleaded  that  he  did  pay  it  before  the  day,  to 
wit,  on  such  a  day,  it  was  held  good.  Anon.  $ 
Wife,  173. 


held  good  to  a  plea,  because  performance  of  art- 
cles  of  agreement  mentioned  in  the  condition"1 
pleaded  generally  to  the  agreement,  wbicb  sp 
peered  to  be  only  partially  set  forth,  and  that  m 
ought  appearing  the  agreement  might  onanus 
negative  or  disjunctive  covenants,  to  wbidi  tew 
ral  performance  oould  not  be  pleaded.  Matj 
(Eari) t.  Skater, 4  East,  540.    Amim  M** 

Rains,  4  Bast,  344,  n. 

Debt  on  bond,  conditioned  for  the  penfena- 
iceby  R.G.  of  all  the  e. 
mentioned  in  a  certain  ind 
date  with  the  bond,  made  t 
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made  between  the  plaintiff  and  the  said  R.  G„- — 
Plea,  that  before  the  execution  of  the  bond  it 
was  agreed  that  the  plaintiff  should  grant  to  R. 
6.  a  lease  under  certain  covenants,  and  that  the 
defendant  should  enter  into  a  bond  as  surety  for 
the  performance  of  those  covenants ;  that  the  de- 
fendant did  accordingly  enter  into  the  bond  on 
which  the  action  was  brought,  and  that  the  in- 
denture mentioned  in  the  condition  thereof  was 
the  lease  so  agreed  upon,  and  no  other,  but  that 
the  said  lease  never  was  executed : — Held,  on 
demurrer,  that  the  defendant  was  estopped  by 
the  condition  of  the  bond  from  pleading  this  plea. 
Hosier  v.  Searle,  2  B.  &  P.  299. 

In  a  declaration  on  an  indemity  bond  to 
"save  harmless  and  keep  indemnified  W.t  his 
heirs,  &c^  and  also  certain  closes,  &c.  from  and 
against  all  actions,  suits,  claims,  and  demands 
whatsoever,  both  in  law  and  equity,  which  should 
or  might  be  had,  made,  commenced,  or  prose- 
cuted by  any  person  or  persons  claiming  any 
right,  title,  or  demand,  in,  to,  or  upon  the  said 
closes,  &cnas  heir-at-law  of  H.  P.  and  others,  and 
of  and  from  all  costs,  charges,  and  expenses  which 
the  said  W.,  &cn  should  sustain  or  be  put  to,  for 
or  by  reason  or  means  of  such  actions,  suits, 
claims,  and  demands,  or  otherwise  howsoever :" 
to  which  the  breaches  assigned  were — first,  that 
on,  &c  H.  W.  P.  M  made  claim  and  demand,  and 
claimed  to  have  a  right  and  title  of,  in,  to,  and 
upon  the  said  closes,  &c,  and  entered  into  and 
upon  the  same,  and  cut  down  grass,  and  felled 
trees  there  growing,  and  converted  them  to  his 
own  use ;"  and  secondly,  that  he  "  caused  and 
procured,  and  suffered  and  permitted  one  H.  B., 
who  then  held  and  enjoyed  the  said  closes,  to 
attorn  to  him,  and  to  withhold  the  payment  of 
the  rents,  issues,  and  profits ;"  and  thirdly,  *'  that 
certain  title-deeds  relating  to  the  said  closes,  <fcc. 
were  kept,  detained,  and  withholden,  by  one  A. 
Wn  at  the  instance  and  through  the  means,  and 
by  and  through  the  claim  and  demand  of  T.  B., 
W.  P.,"  &c: — Held,  after  the  defendant  bad 
pleaded  over,  that  those  breaches  were  well  as- 
signed  on  the  covenant  declared  upon.  Fowl  v. 
W tick,  2  D.  At  R.  133:  S.C.  not  &  P.  1  B.&C. 
39.    And  gee  Nash  v.  Palmer,  5M.&S.  374. 

Where,  to  debt  on  bond  to  save  harmless  from 
expenses  by  reason  of  naming  one  to  a  curacy, 
or  from  suits  by  reason  thereof,  the  defendant 
pleaded  non  damnificatns,  and  the  plaintiff  re- 
plied, and  assigned  for  breach,  that  he  was  oblig- 
ed to  pay  such  a  sum  by  reason  of  such  nomina- 
tion, but  did  not  say  how  he  was  obliged: — Held, 
well  enough.   Simmons  v.  Langhorne,  2  Wile.  11 . 

Debt  on  a  common  money  bond,  by  executor 
of  obligee  against  executor  of  an  obligor :  plea, 
that  the  money  mentioned  in  the  condition  was 
part  of  the  personal  estate  of  A.  B.  deceased,  by 
whom  it  had  been  bequeathed  to  the  testator  of 
the  plaintiff  and  the  testator  of  the  defendant, 
and  the  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor,  upon  trust 
to  put  and  place  the  same  out  at  interest, 
upon  such  real  or  other  sufficient  security  as 
they  might  approve  of,  and  to  pay  the  interest, 
Ac;  that  the  testator  of  plaintiff  died,  leav- 
ing the  testator  of  the  defendant  surviving; 


whereupon  the  said  estate  of  A.  B.  vested  in  the 
defendant's  testator,  to  be  by  him  applied  accord- 
ing to  the  trusts  of  the  will  of  A.  B. : — Held,  on 
general  demurrer,  that  the  plea  was  bad.  GUa- 
dow  v.  Atkin,  2  C.  &  J.  548. 

In  an  action  on  a  bond  given  by  defendant  as 
surety  for  W.  and  W.,  with  a  condition  reciting 
that  obligees  were  bankers,  and  W.  and  W.  manu- 
facturers, who  had  overdrawn  their  account,  and 
that  obligees  had  agreed  to  allow  W.  and  W.  to 
overdraw  such  further  sum  as  they  should  re- 
quire, so  as  that  the  same,  together  with  the 
amount  already  overdrawn,  should  not  exceed  in 
the  whole  5000Z.,  conditioned  for  the  payment  of 
the  amount  already  overdrawn,  and  such  further 
advances  as  might  be  made  not  exceeding  50002. : 
— Plea,  that  after  the  making  of  the  bond  the  part- 
nership of  the  obligees  was  dissolved,  and  a  new 
partnership  formed,  by  the  retiring  of  one  of  the 
old  partners  and  admitting  a  new  partner,  with 
which  new  partnership  W.  and  W.,  with  the  pri- 
vity of  the  retired  partner,  kept  an  account ;  and 
that,  at  the  time  of  the  dissolution  of  partnership, 
a  balance  of  50002.  was  due  from  W.  and  W.  to 
the  partnership  for  such  overdrawing,  but  the 
partnership  did  not  at  any  time  demand  payment 
of  it ;  but,  on  the  contrary,  at  and  after  the  dis- 
solution, discharged  W.  and  W.  from  making 
such  payment,  and  consented  that  the  balance 
should  be,  and  it  was  transferred  to  the  account 
between  W.  and  W.  and  the  new  partnership, 
and  became  incorporated  in  their  account: — 
Held,  that  the  plea  was  ill,  for  an  assignment  of 
a  chose  in  action  is  no  discharge  of  an  obligation. 
Parker  v.  Wise,  6M.&S.  239. 

Subsequent  Pleadings,] — A  replication  to  a 
plea  of  duress,  "that  the  defendant  was  at 
liberty,  and  made  the  bond  of  his  own  free  will, 
and  not  for  fear  of  imprisonment,'*  which  con- 
cluded to  the  country,  although  informal,  was 
held  good  after  verdict  Tbnuin  v.  Burlace,  1 
Wils.  6. 

If  to  a  plea  of  performance  generally  to  an 
action  on  a  sheriff's  bond,  the  plaintiff  reply  a 
particular  warrant,  and  that  the  defendant  ought 
to  have  made  due  return,  &cM  but  neglected,  £&, 
he  ought  to  conclude  with  a  verification.  Sayre 
v.  Minns,  Cowp.  575. 

A  plea  to  a  declaration  on  a  bond,  conditioned 
amongst  other  things  for  the  payment  of  3000/., 
that  all  the  sums  of  money  which  became  due  on 
the  bond  were  paid,  may  be  replied  to  generally 
by  a  general  denial  of  the  words  of  the  plea, 
without  assigning  any  specific  breach.  Turner 
v.  M'Namara,  2  Chit  697. 

Declaration  upon  a  bond,  conditioned  for  the 
payment  of  all  monies  which  J.  S.  should  receive 
on  account  of  the  revenue;  the  defendant  pleaded 
general  performance;  the  attorney-general  re- 
plied that  J.  S.  or  some  other  person  or  persons 
by  his  order  received,  &c. : — Held,  that  the  aver- 
ment of  the  receipt  was  only  the  introduction  to 
the  breach,  the  real  assignment  of  the  breach 
being  the  non-payment  of  the  money ;  but  how* 
ever  this  would  have  been  on  demurrer,  it  was 
cured  by  the  defendant's  rejoining  that  he  had 
paid  the  money,  which  was  an  admission  of  his 


ancc  of  covenants,  if  ihe  defendant  craves  oyer, 
and  pleads  performance  of  cadi  covenant  spe- 
cially, and  also  general  performance,  (lie  plain- 
tiff must  assign  specific  breaches  in  his  replica- 
tion, if  he  has  not  done  it  in  liis  declaration  ;  and 
if  he  merely  takes  issue  on  the  general  perform- 
ance, and  enters  a  sc  pa  rale  assignment  of 
breaches  on  the  record,  no  damages  can  be  as- 
sessed on  them,  and  the  court  of  C  P.  will  award 
a  repleader.  Plomtt  v.  Ross,  5  Taunt  336 ;  1 
Marsh.  95. 

Debt  on  a  bond  to  prosecute  error  in  (he  hust- 
ings, and  to  pay  damages  and  coals  if  judgment 
be  affirmed  :  plea,  that  the  writ  was  prosecuted 
with  effect,  and  that  the  judgment  was.  not  yc( 
affirmed:  replication  that  the  wril  was  nonprossed 
in  the  hustings :  demurrer,  and  objected,  first, 
that  it  did  not  appear  before  whom  the  hustings 
were  holdcn  ;  and  secondly  thai  it  was  not  shown 
thai  the  writ  wax  returnable :  but  overruled,  and 
judgment  given   lor  the  plaintiff.     Lowjitld 


Satchwll,  1  Wils.  123. 

To  debt  on  bond,  conditioned  (hat  one  B.  R. 
should  accoun(  lor  and  pay  over  (o  the  plaintiffs 
as  treasurers  of  a  chanty,  such  voluntary  contri- 
butions as  he  should  collect  tor  the  use  of  the 
charily :  (he  defendants  pleaded  gei 
formance:  the  plaintiff*  replied  that  B.  R.'hnd 
received  divers  sums  amounting  to  a  large 
viz.  100£.  from  divers  persons  lor  divers  vi 
tary  contributions  for  Ihe  use  of  the  said  charity, 
which  he  had  not  accounted  for  or  paid  o 


c ;— Held, 
cation  was  sufficiently 
8  T.  R.  459. 


.Idcrc 


of  which  was, 

account  of  all 

of  his  office, 


To  debt  on  bond,  the 
that  A.  B.  should  dcliv 
monies  received  by  him  i 

the  defendant  pleaded  performance  generally. 
The  plaintiff,  in  his  replication,  assigned  for 
breach,  that  A.  B.  was  requested  to  deliver  a  true 
account  of  all  monies  received  by  him  in  pursu- 
ance of  his  office,  but  refused  so  to  do :— Held, 
on  special  demurrer,  thai  this  assignment  of  the 
breach  was  bad,  in  not  alleging  that  A.  B.  had 
received  any  monies  by  virtue  of  his  office. 
.Servo  v.  Fyfft,  1  Marsh.  441 :  S.  C.  nom.  Semi 
v.  rVri£Al,6Tsunt.45. 

To  an  action  of  debt  on  bond,  ngainst  one  of 
two   obligors,  the  defendant   pleaded   (hat   the 

Elaintiff,  by  a  deed  of  release  under  peal,  released 
is  co-obligor.  The  plaintiff  replied,  that  the 
release  was  executed  by  him  with  (he  consent 
and  at  the  request  of  the  defendant,  and  on  an 
eapresa  promise  and  undertaking  by  him  that  the 
release  should  not  operate  to  discharge  the  de- 
fondant  from,  or  in  any  way  prejudice  (he  plain- 
tiffs rights  or  remedies  against  the  defendant  in 
respect  of  the  bond  : — Held,  that  the  replication 
was  bad,  as  the  pin intiff  could  not  by  parol  aver- 
ment vary  the  terms  of  an  instrument  under  seal : 
—Held,  also,  that  the  plaintiff,  having  admitted 
in  his  replication,  that  he  executed  the  release 
to   the   co-obligor,  thereby  admitted   that  the 


Debt  on  bond ;  pica,  after  craving  oyer  of  the 
bond  and  condition,  which  was  that  A.RthoaM 
faithfully  account  for  all  monies  received  by  til 
as  collecting  clerk,  that  A.  B.  did  account,  r»pti. 
cation,  (hat  A.  B.  received  divers  rami  amount, 
ing  to  20007.,  for  which  he  did  not  occounl;  re- 
joinder,  that  (lie  euma  mentioned  in  the  replica- 
tion were  three  sums  of  10001.,  5001,  and  SU0L, 
received  by  A.  B,  of  C.  D.  and  F.  and  G,  and 
that  A.  B.  accounted  for  those  sums ;  mtr-rrjoio- 
der,  that  (he  sums  mentioned  in  the  repliant" 
re  other  and  different  sums  than  those  allrgrd 
the  rejoinder  to  have  been  received  and  f 
coun(cd    for    by  A.  B.,   and  concluding  to  th 
>un(ry :— Held,  upon    special   demurrer,  list 
ic  surrejoinder  was  good.    Calvert  v.  Gardes, 
7B.&C  809;  1  M.iR.497.    AndittHC. 
an.  6Me«v.C.rfE*ri,4Rrjss.5e,l;lSiin.&- 
Dcbl  on  bond  conditioned  for  3.  S.  readeriar 
count  to  the  plaintiffs  of  all  monies  whits  ne 
should  receive  as  their  agent.    Defendant  plant 
performance  in  the  words  of  the  condition;  ptaia- 
liffs  reply,  (hat  J.  S.  received  divert  sunn  of 
money  amounting  to  3UU0i,  belonging  Is,  ""I 
relating  to  the  plaintiffs'  business,  as  tlieir  irtol, 
and  hath  not  rendered  to  the  plaintiffs  an  account 
of  the  said  2000J.  or  any  part  thereof ;  this  repli- 
cation being  specially  demurred  to  for  generator, 
was  held  sufficient.    Shun,  v.  Foringtoa,  1  B.* 
P.  640. 

In  debt  upon  an  obligation  without  any  ea»- 
dition,  satisfaction  must  be  pleaded  lo  liave  to> 
by  dead.     Preston  v.  Chrillma,,  3  Wils.  86, 

to  debt  on  bend,  which  contataea  « 
that  the  defendant  should  not  open  • 
shop  within  a  certain  distance  of  premises  de- 
mised in  a  lease,  the  defendant  pleaded  that  as 
>pened  a  shop  by  the  license  of  (he  pltinlirTs- 
Hcld  that  such  plea  was  bad,  on  genera!  demur 
(he  ground  (hat  a  license,  after  bread, 
t  good,  unless  by  deed.     Srflert  i.Kot 
ford,  1  Moore,  460. 

t  on  bond,  conditioned  for  the  payraeatof 
al  certain  times,  and  performance  of  con- 

._  -n  an  indenture ;  plea,  slating  the  paTioea' 

of  the  money  at  the  times,  and  perform""  ■ 
he  covenants;  replication,  that  ihe  deienduf 
lid  not  pav  the  money  modo  c(  forma,  and  o* 
:ludcd  lo  the  country;  special  demurrer,  m  B* 
ground  that  Ihe  replication  ought  to  hare  eoadn. 
'.ha  verification:— Held,  that  the  concJos*" 
the  country  was  good.  Bvth  v.  isasa,  3 
Dougl.  255. 

Declaration  on  a  bond  to  indemnify  plaintiff 
r  what  beer,  tic.  he  should  deliver  <"  !■&>" 
plea  that  (he  plaintiff  delivered  do  beer  to  fc& 
after  (he  making  of  the  bond;  and  repliealiss, 
that  he  did  deliver  to  such  an  amount:  upon  I* 
ncral  demurrer  that  the  replication  did  not  ihc* 
(twt  the  beer  was  delivered  before  the  filler  of 
the  bill,  it  was  held  good,  aa  the  objection  av 
only  matter  of  form.  Tiraie  v.  Fsafi**,  > 
Wils.  5. 
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4.  Proceedings  on  8  &  9  Witt.  3. 

Tbc  stat.  8  <fc  9  Will.  3,  c  11,  s.  8,  which 
enacts,  "  that  in  actions  on  any  penal  sum  for 
non-performance  of  covenants,  &c,  the  plaintiff 
may  assign  as  many  breaches,  &c;  and  if  judg- 
ment shall  be  given  for  the  plaintiff  on  nil  dicit, 
the  plaintiff  may  suggest  on  the  roll  as  many 
breaches,  &c,  as  he  shall  think  fit,  upon  which 
shall  issue  a  writ  to  the  sheriff  to  summon  a  jury 
before  the  justice  of  assize,  &c,  to  inquire,  &c, 
and  to  assess  the  damages,  &c,"  is  compulsory 
on  the  plaintiff,  and  he  cannot  enter  up  judg- 
ment for  the  whole  penalty  on  a  judgment  by 
default,  as  he  might  have  done  at  common  law. 
Roles  v.  RoseweU,  5T.R,  538:  S.  P.  Hardy  v. 
Bern,  5  T.  R.  636. 

Assignment  of  breaches  in  debt  on  bond  to 
perform  an  award,  in  the  words  of  the  award  ge- 
nerally, held  sufficient ;  although  the  plaintiff  did 
not  show  that  the  defendant  had  become  enabled 
to  carry  it  into  effect,  by  the  circumstances  hav- 
ing taken  place  on  which  it  was  to  have  been 
performed,  the  award  having  assumed  that  they 
had;  and  the  fact  of  such  circumstances  not 
having  taken  place,  as  it  lay  properly  within  the 
defendant's  knowledge,  should  be  pleaded  and 
set  out  by  him.  Wilcoeks  v.  Nichotts,  1  Price, 
109. 

The  plaintiff  may  suggest  breaches  under  the 
statute,  at  the  conclusion  of  his  replication. 
Humphrey  v.  Rigby,  2  Chit.  298 ;  5  M.  &,  S.  60. 

After  a  plea  of  non  est  factum,  and  that  the 
bond  was  obtained  by  fraud  and  covin,  where 
breaches  are  not  assigned  in  the  declaration,  the 
plaintiff  may  suggest  them  under  stat.  8  &  9 
Will.  3,  c  11,  in  making  up  the  issue.    Id. 

A  suggestion  of  breaches  cannot  be  introduced 
on  the  record,  except  in  the  three  cases  of  judg- 
ment upon  demurrer,  by  confession,  or  nil  dicit. 
De  la  Rue  v.  Stewart,  2N.R.  362. 

In  action  of  debt  on  bond,  with  a  penalty  for 
performance  of  covenants,  breaches  may  be  a«- 
signed  in  the  replication,  under  the  statute;  and 
on  demurrer,  an  interlocutory  judgment  may  be 
given,  and  final  judgment  stayed  till  after  award 
and  execution  of  the  writ  of  inquiry.  Johnes  v. 
Johnes,  3  Dow,  1. 

And  where  the  interlocutory  judgment  was 
in  Easter  term,  and  then,  as  the  inquisition 
could  not  be  taken  pursuant  to  the  statute  till 
after  Trinity  term,  a  day  was  given  in  Michael- 
mas term,  passing  over  Trinity  term,  without 
continuance : — Held,  that  as,  in  the  due  execu- 
tion of  the  object  of  the  statute,  the  giving  a  day 
in  Trinity  term  would  have  been  nugatory,  the 
reason  for  the  continuance  failed,  and  the  omis- 
sion was  no  error.    Id. 

After  judgment  for  the  plaintiff  on  demurrer 
in  debt  on  bond  conditioned  to  pay  an  annuity, 
the  plaintiff  cannot  take  out  an  execution  for  the 
arrears  due,  but  must  assign  breaches  on  the  re- 
cord under  the  statute.  Walcot  v.  Goulding,  8 
T.  R.  126. 

A  plea,  (to  a  declaration  on  bond,  conditioned, 
amongst  other  things,  for  the  payment  of  3000&,) 


that  all  the  sums  of  money  which  became  due 
on  the  bond  were  paid,  may  be  replied  to  gene- 
rally, by  a  general  denial  of  the  words  of  the 
plea,  without  assigning  any  particular  breach. 
Turner  v.  MNamara,  2  Chit  697. 

In  debt  on  bond,  conditioned  not  to  assault, 
molest,  or  injure  the  person  of  the  plaintiff,  the 
replication  alleging  that  the  defendant  assaulted, 
molested  and  injured  the  person  of  the  plaintiff 
by  then  and  there  beating  and  otherwise  ill-treat- 
ing him,  was  held  a  sufficient  assignment  of  a 
breach  of  the  condition  for  which  the  jury  were 
to  assess  damages  on  the  statute,  although  such 
breach  was  not  alleged  in  formal  terms,  ac- 
cording to  the  statute.  Tombs  v.  Painter,  13 
East,  1. 

Where  one  gives  a  counter-security  to  another, 
containing  a  covenant  to  pay  an  annuity  and  in- 
demnify him,  and  also  a  warrant  of  attorney  by 
way  of  collateral  security,  and  it  is  agreed,  that, 
in  default  of  any  one  payment  of  the  annuity, 
judgment  shall  be  entered  up,  and  execution 
issue  for  the  whole  sum  specifically,  being  the 
price  of  the  annuity,  it  is  not  necessary  to  assign 
breaches  under  the  statute,  but  execution  may 
issue  for  the  whole  sum.  Howell  v.  Stratum,  2 
Smith,  65. 

An  action  of  debt  was  commenced  in  Michael- 
mas term,  against  executors  on  a  bond  of  their 
testator,  conditioned  for  making  it  void  on  pay- 
ment of  a  certain  sum  at  a  future  day,  or  within 
one  month  after  his  decease,  whichever  should 
first  happen,  and  a  rule  to  plead  was  given  as  of 
that  term.  The  defendants,  in  the  following  va- 
cation, obtained  a  judge's  order  for  time  to  plead, 
which  they  neglected  to  do,  and  final  judgment 
was  signed  for  want  of  a  plea,  which  was  set 
aside  in  the  next  Hilary  term,  on  the  defendants* 
undertaking  to  plead  within  a  week,  when  they 
pleaded  a  judgment  recovered  against  them  as 
executors ;  which  not  being  signed  by  a  serjeant, 
the  plaintiff  again  signed  final  judgment: — Held, 
that  it  was  unnecessary  to  suggest  breaches  un- 
der the  statute.  Cardozo  v.  Hardy,  2  Moore, 
220. 

Where  non  est  factum  is  pleaded  to  a  declara- 
tion on  a  bond  in  which  breaches  are  assigned, 
the  jury  who  try  the  issue  may  assess  the  da- 
mages under  the  common  venire.  Parkins  v. 
Hawkstiow,  2  Stark.  381— Abbott 

After  oyer  of  the  condition,  and  non  est  factum 
pleaded  to  debt  on  bond,  on  which  issue  is 
joined  and  notice  of  trial  given,  the  plaintiff 
may  enter  a  suggestion  on  the  roll,  and  assign 
breaches  pursuant  to  the  8  &  9  Will.  3,  c.  11. 
But  it  is  irregular  to  deliver  such  second  issue 
without  a  summons  and  a  judge's  order.  Ether- 
sey  v.  Jackson,  8  T.  R.  255. 

In  a  judgment  on  bond  for  the  payment  of  an 
annuity,  if  a  fi.  fa.  be  sued  out,  and  marked  for 
only  part  of  the  penalty,  a  new  fi.  fa.  for  subse- 
quent arrears  cannot  be  taken  out,  without  a  sei. 
fa.  under  stat.  8  &  9  Will.  3.  Howell  v.  Hanforth, 
2  W.  Black.  843. 

Judgment  being  entered  on  a  bond  to  secure 
the  quarterly  payment  of  an  annuity,  and  a  fi.  fa. 
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having  issued  for  the  arrears  of  the  last  half 
year,  a  second  fi.  fa.  may  be  taken  out  for  the 
past  quarter,  without  reviving  the  judgment 
Scott  v.  WhalUy,  1  H.  Black.  297. 

In  debt  for  a  penalty,  for  non-performance  of 
covenants,  a  judgment  on  demurrer  may  be  en- 
tered up  for  the  penalty,  in  like  manner  as  before 
the  stat  8  &  9  Will.  3,  c  11 ;  but  it  can  stand 
only  as  a  security  for  the  damages  sustained. 
Goodwin  v.  Crowte,  Cow  p.  357. 

£y  3  &  4  WiU.  4,  c.  42,  a.  16,  all  write  of  in- 
quiry under  the  8  &  9  Will.  3,  c.  11,  are  now, 
unless  the  court  or  a  judge  shall  otherwise  order, 
to  be  tried  before  the  sheriff  instead  of  the  judge 
of  assize  or  nisi  prius. 

5.  Evidence, 

If  issue  be  joined  on  non  est  factum,  the  only 
proof  required  on  the  part  of  the  plaintiff  is  proof 
of  the  execution  of  the  bond  by  the  defendant 
Hutchinson  v.  Keams,  1  Selw.  N.  P.  589— Mansf. 

A  bond  was  executed  by  a  person  who  could 
not  write : — Held,  that  if  there  was  no  other  plea 
besides  non  est  factum,  the  defendant's  counsel 
could  not  ask  whether  the  bond  was  read  over  to 
the  defendant  before  he  signed  it,  nor  what  was 
the  transaction  respecting  which  it  was  given. 
Cranbrook  v.  Daddy  5  C.  &  F, .  402— Bolland. 

The  defendant  cannot,  under  the  plea  of  non 
est  factum  to  a  declaration  upon  a  bond,  go  into 
evidence  to  show  that  the  consideration  was  an 
illegal  one  at  common  law.  Harmer  v.  Wright, 
2  Stark.  35— Ellenboroagh. 

A  defendant  cannot  give  in  evidence  illegality 
in  the  consideration  of  a  bond,  unless  he  pleads 
specially.  Harmer  v.  Rowe,  2  Chit.  334 ;  6  M. 
&  S.  146. 

Whore  to  debt  on  bond  conditioned  for  the ! 
payment  of  a  sum  of  money  on  demand,  there  is 
an  issue  on  the  demand,  the  plaintiff  must  prove 
an  express  demand  before  action  brought    Car" 
tor  v.  Ring,  3  Camp.  459 — Ellenborough. 

A  person  who  has  given  a  bond  which  is  the 
subject  of  an  action,  is  not  a  competent  witness 
to  impeach  its  validity,  though  he  is  not  inter- 
ested in  the  event  of  the  suit.  Walton  v.  Shelley,  J 
1  T.  R.  296.  But  see  Jordaine  v.  Lashbrooke,  2 
T.  R.  601. 

In  an  action  upon  a  bond  given  to  bankers, 
conditioned  for  the  fidelity  of  a  clerk,  entries  ot 
the  receipt  of  sums  of  money  made  by  the  clerk 
in  books  kept  by  him  in  the  discharge  of  his  duty 
as  clerk,  are,  after  his  death,  evidence  against 
his  sureties  of  the  fact  of  the  receipt  of  money. 
Whitnash  v.  George,  8  B.  &  C.  556. 

Where  a  party  who  executes  a  bond  is  at  the 
time  competent  to  execute  it,  he  cannot,  under 
the  plea  of  non  est  factum,  show  that  he  was 
misled  as  to  the  legal  effect  of  the  bond.  Ed- 
wardsv.  Brown,  1  C.  &  J.  307;  1  Tyr.  182;  3 
Y.  dt  J.  423. 

An  with  B.  and  C.  his  sureties,  entered  into  a 
bond  to  D.,  the  condition  of  which,  after  re- 
citing that  A.  was  seised  in  tail  of  an  estate  of 
which  he  had  covenanted  to  suffer  a  recovery  at 


a  future  day,  to  enure  to  the  use  of  D.  in  fee, 
was,  that  the  bond  should  be  void  if  the  recovery 
should  be  suffered,  u  so  and  in  such  manner  u 
that,  under  and  by  virtue  thereof,  the  estate  should 
be  vested  in  D.  for  ever  :**  the  recovery  was  duly 
suffered;  but  A.  being  seised  for  life  only, D. 
brought  an  action  upon  the  bond,  to  which  one  of 
the  sureties  pleaded,  that  if  A.  had  been  seised  in 
tail,  the  recovery  was  suffered  so  as  to  vest  the 
estate  in  D.  in  fee :— Held,  that  this  plea  wtf 
bad,  because  the  recital  in  the  condition  did  not 
stop  D.  from  disputing  that  A.  was  seised  in  tail, 
nor  release  the  surety  from  his  obligation,  it 
being  the  intention  of  the  parties  that  v.  ■book! 
have  an  estate  in  fee.    Id. 


6*.  Practice. 

If  default  be  made  in  payment  of  the  interest 
on  a  bond,  the  principal  whereof  is  not  yet  doe, 
the  court  of  C.  P.  will  not  stay  proceedings,  as 
payment  of  the  interest  and  costs.  Tight  v. 
Crafler,  2  Taunt  387. 

But  that  court  will  stay  proceedings  in  an  ac- 
tion on  a  bastardy  bond,  on  payment  of  the  pe- 
nalty and  costs.    Shutt  v.  Procter,  2  Marsh.  296. 

Proceedings  were  stayed  in  an  action  on  a 
bond  for  performance  of  mortgage  covenants,  on 
payment  of  principal  and  interest,  and  costs  to  be 
computed  and  taxed  by  the  master  on  the  statute 
5  &,  6  Anne.    Skinner  v.Stecey,  1  Wils.80. 

If  the  obligor  of  a  bond,  after  notice  of  itabeinf 
assigned,  take  a  release  from  the  obligee,  and 
plead  it  to  an  action  brought  by  the  assignee  ja 
the  name  of  the  obligee,  the  court  of  C.  P.  wil 
set  the  plea  aside.  Legh  v. Legh,  1B.&P. 447. 
And  see  Payler  v.  Hamerakam,  4  M.  &  &  433. 

And  they  would  not,  under  the  circumstanea% 
allow  the  obligor  to  plead  payment  of  the  bond  * 


BOOKS,  PUBLIC— -See  Evidekx 


BOTTOMRY— See  Imsuuncb- 


BOUNDARIES. 

A  bill  will  not  lie  for  one  parish  against  an- 
other to  ascertain  boundaries.  St  liki*  T.& 
Leonard's,  1  Bro.  C.  C.  40. 

Nor  for  the  mere  purpose  of  settling  the  boun- 
daries of  two  manors.  Wake  v.  Conyert,  2  Cox, 
360 ;  1  Eden,  331. 

A  bill  to  ascertain  the  boundaries  of  two  ma- 
nors was  dismissed,  there  being  no  dispute  as  la 
the  soil.    Id, 


Expired  leases  and  counterparts  of  .  . 
leases,  though  cancelled,  are  admissible  in  en> 
dence  upon  a  question  of  boundary.  PI****  v< 
Dare,  5M.&R.1. 

Old  assessments  to  church  rates  are  cvidencf 
upon  a  question  of  boundary,  thoturh  the  pang 
officers  do  not  charge  themselves  with  tot  «**r 


BRAWLING— BUILDING  ACT. 
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of  the  rate,  otherwise  than  by  crosses  set  against 
the  names  of  the  parties  rated.  Id. 


BRAWLING— See  Ecclesiastical  Law. 


BREACHES,  ASSIGNMENT  OF— See  Bond. 


BREAD. 

[See  stat  3  Geo.  4,  c.  106,  respecting  the  sale 
of  bread  in  London,  &c;  and  stat.  1  &  2  Geo.  4, 
c.  50,  repealing  59  Geo.  3,  c.  36,  regulating  the 
of  bread.] 


It  was  an  offence  within  the  statute  40  Geo.  3, 
to  sell,  by  wholesale,  bread  before  it  has  been 
baked  twenty- four  hours,  even  though  the  seller 
give  directions  to  the  person  to  whom  he  sells, 
not  to  sell  it  by  retail  until  the  expiration  of  the 
twenty-four  hoars.    Rex  v.  Smith,  8  T.  R.  58a 


BREWER. 

A  retail  brewer  of  strong  beer,  under  the  stat 
5  Geo.  4,  c  54,  whose  brewery  was  situated  in  a 
city  or  market  town,  could  retail  from  his  brew- 
ery such  strong  beer  only  as  was  brewed  by  him 
upon  his  brewery  premises.  Att.  Gen,  v.  Over- 
ingtvn,  3Y.&J.  440. 

A  retail  brewer  of  strong  beer,  whose  brewery 
was  situate  out  of  a  city  or  market  town,  and 
who  obtained  a  license  to  retail  strong  beer  in  a 
city  or  market  town  next  adjoining  his  brewery 
premises,  under  the  stat  5  Geo.  4,  c  54,  s.  7, 
could  retail  at  that  place  only  the  strong  beer 
brewed  by  him  at  his  country  brewery.  Id. 

Where  a  brewer  of  strong  beer,  who  had  two 
breweries,  the  one  situate  out  of  a  city  or  mar- 
ket town,  and  the  other  situate  in  a  city,  obtained 
a  license  to  retail  the  beer  brewed  at  the  former 
in  the  next  adjoining  city,  and  another  license  to 
retail  that  brewed  at  the  latter  at  the  place  where 
it  was  brewed,  he  could  not  retail  at  both  places 
the  beer  brewed  at  his  country  brewery.    Id. 

By  stat  5  Geo.  4,  c.  54,  s.  6,  a  retail  brewer  of 
strong  beer,  whose  brewery  premises  were  situ- 
ate in  a  city  or  market  town,  could  only  retail 
there  the  strong  beer  there  brewed  by  him: 
where,  therefore,  the  license  of  a  retail  brewer 
empowered  him  to  retail  at  C.  strong  beer  which 
he  should  have  brewed,  and  be  charged  with 
duty  thereon ; — Held,  that  the  license  should  be 
construed  with  reference  to  the  act  of  parliament, 
and  did  not  empower  him  to  retail  at  C.  strong 
beer  brewed  by  him  elsewhere.    Id. 

Where  the  plaintiff;  a  druggist,  after  the  43 
Geo.  3,  c.  38,  but  before  the  51  Geo,  3,  e.  87,  sold 
and  delivered  drugs  to  the  defendant,  a  brewer, 
knowing  that  they  were  to  be  used  in  the  brew- 
ery; the  court  held,  that  in  an  action  of  assump- 
sit he  could  not  recover  the  price  of  them.  Lang- 
ton  v.  Hughes,  1  M.  &  S.  593. 

Where  a  brewer  delivers  beer  to  be  used  in  a 
VOL  I.  3  u 


particular  public-house,  he  can  not  make  any 
person  except  the  licensed  keeper  of  the  house 
primarily  liable,  so  as  to  maintain  an  action  for 
goods  sold,  as  it  would  be  a  fraud  upon  the 
licensing  system.  Meux  v.  Humphries,  M.  &  M. 
132 ;  3  G.  &  P.  79— Tenterden. 


BRIBERY— See  Parliament. 


BRIDGE— See  Wat. 


BROKER— See  Agent  and  Peincifal. 


BUILDING  ACT. 

1.  Statute,  545. 

2.  Who  is  Owner  cf  the  improved  Rent,  545. 

3.  Accounts,  Demand,  and  Notice,  546. 

4.  Other  Things,  547. 

I.  Statute. 

The  14  Geo.  3,  c.  78,  is  i ntituted, «  An  Act  for 
the  further  and  better  regulation  of  Buildings 
and  Party-walls,  and  for  the  more  effectually 
preventing  mischiefs  by  Fire  within  the  cities  of 
London  and  Westminster,  and  the  liberties  there- 
of, and  other  the  parishes,  precincts,  and  places 
within  the  weekly  bills  of  mortality,  the  parishes 
of  St  Mary-le-bone,  Paddington,  St  Pancras, 
and  St  Luke,  at  Chelsea,  in  the  county  of  Mid- 
dlesex, and  for  indemnifying,  under  certain  con- 
ditions, builders  and  other  persons  against  the 
penalties  to  which  they  are  or  may  be  liable,  for 
erecting  buildings  within  the  limits  thereof  con- 
trary to  law. 

By  s.  41,  the  persons  at  whose  expense  any 
party- wall  or  party-arch  shall  be  built,  shall  be 
reimbursed,  by  the  owners  entitled  to  the  im- 
proved rent  of  the  adjoining  building  or  ground, 
who  shall  at  any  time  make  use  of  it,  a  part  of 
the  expense  of  building  the  same,  in  the  propor- 
tion of  one  moiety  of  the  actual  expense,  where 
the  class  of  buildings  is  the  same,  or  of  one 
moiety  of  the  estimated  expense,  according  to  the 
quantity  of  wall  made  use  of,  where  the  class  of 
the  building  last  erected  is  inferior  to  the  former. 

The  rate  of  expense  is  to  be  estimated  at  72. 
15s.  per  rod  of  new  brick  work. 

Ten  days  after  a  party-wall  is  finished,  an  ac- 
count is  to  be  left  with  the  owner  of  the  adjoining 
building  of  what  he  is  liable  to  pay;  and  if  the 
plaintiff,  before  action,  gives  three  months'  notice, 
and  recovers,  he  is  to  have  double  costs. 

By  a.  43,  party  fence  walls  may  be  raised  by 
the  owner  of  one  side,  or  be  taken  down  and  re- 
built 

The  directions  of  the  act  are  extremely  minute 
and  numerous:  it  must  therefore  be  referred  to 
for  further  information  on  the  subject 

2.  WhoisQumer  of  the  improved  Rent. 
The  owner  of  the  improved  rent,  not  of  the 


546 


{BUILDING  ACT] 


ground  rent,  is  liable  to  pay  the  expenses  of  a 
party-waJL    Peck  v.  Wood,  5  T.  R.  130. 

A  lessee  for  twenty-one  years,  at  a  pepper-corn 
rent  for  the  first  half  year,  and  a  rack  rent  for 
the  rest  of  the  term,  who  by  agreement  was  to 
put  the  premises  in  repair,  and  covenanted  to  pay 
the  land  tax,  and  all  other  taxes,  rates,  assess- 
ments, and  impositions,  having  assigned  his  term 
for  a  small  sum  in  gross,  was  held  not  to  be  liable 
to  pay  the  expense  of  a  party-wall,  either  by  the 
provisions  of  the  statute,  or  by  the  covenant;  but 
that  charge  must  in  such  case  be  borne  by  the 
original  landlord.  SouthaU  v.  Ledbetter,  3T.  R. 
458. 

The  statute  was  intended  to  throw  that  bur- 
den on  persons  to  whom  long  leases  had  been 
granted,  with  a  view  to  an  improvement  of  -the 
estate,  and  who  afterwards  underlet  at  a  con- 
siderable increase  of  rent    Id. 

Semble,  a  lessee  of  such  a  term,  who  afterwards 
■old  the  lease  for  a  sum  in  gross,  would  also  be 
liable  within  the  act    Id. 

The  lessor  of  a  house  at  rack  rent  (there  being 
no  other  person  entitled  to  any  kind  of  rent,)  is 
liable  to  contribute  to  the  expenses  of  a  party- 
wall,  under  the  statute,  though  the  lessee  has 
improved  the  house  demised,  Beardmore  v.  Fax, 
8T.R.214. 

The  assignee  of  the  lessee  of  premises,  at  a 
fixed  rent,  which  he  considerably  improved,  and 
thereby  rendered  of  greater  annual  value,  is  not 
the  owner  of  the  improved  rent  within  ihe  statute. 
Lambs  v.  Remans,  2  B.  &  A.  467. 

If  the  lessee  of  a  house  at  a  rack  rent  under- 
let it  at  an  advanced  rent,  he  is  liable  to  contribute 
to  the  expenses  of  a  partv-wall  built  under  the 
statute ;  nor  is  the  operation  of  the  statute  at  all 
varied  by  any  covenants  to  repair,  entered  into 
between  the  landlord  and  his  tenant  Songster  v. 
BirVuad,  1  B.  &  P.  303. 

A  tenant  who  rebuilds  a  house  in  London, 
without  a  lease  or  agreement  for  a  lease,  and 
therein  makes  use  of  the  partv-wall  of  the  ad- 
joining house,  cannot  be  sued  for  half  the  cost  as 
owner  of  the  improved  rent,  though  he  after, 
wards  obtains,  in  consideration  of  the  rebuilding 
a  beneficial  lease  at  a  low  ground-rent,  haben- 
dum from  a  day  before  the  rebuilding.  Taylor  v. 
Ac**,  6  Taunt.  249. 

Defendant,  who  had  a  lease  of  land  from  N., 
entered  into  an  agreement  with  G.,  who  was  to 
build  houses  and  pay  defendant  202.  a  year,  and 
6.  then  employed  the  defendant  to  build  the 
houses : — Held,  that  he  was  liable  to  contribute 
to  a  party-wall  to  which  the  houses  were  attach- 
ed. Collins  y.  Wilson,  4  Bing.551;  1  M.  A,  P.  454. 

Where  there  is  no  adjoining  house  when  the 
party-wall  is  built,  the  owner  is  not  confined  to 
ten  days  to  give  his  notice ;  he  has  a  reasonable 
time  after  the  adjoining  houses  are  attached.  Id. 

The  tenant  of  a  house  covenanted  in  his  lease 
to  pay  a  reasonable  share  and  proportion  of  sup- 
porting, repairing,  and  amending  all  party-walls, 
&C-,  and  to  pay  all  taxes,  duties  assessments,  and 
impositions,  parliamentary  and  parochial,  "it 
being  the  intention  of  the  parties  that  the  land- 


lord should  receive  the  clear  yearly  rent  of  60L 
in  net  money,  without  any  deduction  whatever." 
During  the  lease,  the  proprietor  of  the  adjoining 
house  built  a  party-wall  between  that  house  and 
the  house  demised,  under  the  statute  ;— HeW, 
that  the  tenant  (not  the  landlord)  was  bound  to 
pay  the  moiety  of  the  expense  of  the  parlj-walL 
Barrett  v.  Bedford,  'KDuke,)  8  T,  R.  602. 

An  a  builder,  proposed  to  B.,  the  occupier  of 
the  adjoining  house,  to  build  a  partv-wall,  tod 
stated  the  expense ;  B.  answered,  u  Very  well,  1 
expect  to  pay  what  is  right  and  fair,*1  and  the 
wall  was  built : — Held,  that  A.  was  entitled  to 
recover  from  B.  his  share  of  the  expense,  with- 
out reference  to  the  statute.  Semble,  that  E 
having  asked  3002.  for  his  lease,  he  waa  to  be 
considered  as  owner  of  the  improved  rest,  with- 
in that  act  Stuart  v.  Smith,  2  Marsh.  435;  7 
Taunt  158;  Holt,  321. 

A  tenant  under  covenant  to  repair  cannot 
maintain  an  action  on  the  statute,  against  his 
landlord,  for  a  moiety  of  the  expense  of  rebuild- 
ing  a  party-wall,  which,  being  out  of  repair,  the 
tenant  pulled  down  and  rebuilt  at  the  joint  ex- 
pense of  himself  and  the  occupier  of  the  adjoin- 
ing house,  to  whom  he  had  given  the  notice  re- 
quired by  the  statute,  in  his  landlord's  name,  bat 
without  his  authority.  Pizey  v. Roger** R.  At  M» 
357— Abbott 

A  tenant  of  premises,  having  built  a  party- 
wall  thereon,  let  a  portion  of  them  upon  abaiid- 
ing  agreement  for  50/.  a  year.  The  sub-tenant 
built  a  house  on  his  part  of  the  ground,  and  in  so 
doing  made  use  of  the  party-wall :  the  agree- 
ment  contained  no  stipulation  in  case  of  this  be- 
ing done.  The  sub-tenant  underlet  the  hoofs, 
when  finished,  at  a  rent  exceeding  50/. :— fleW, 
that  the  original  tenant  was  not  entitled  to  com- 
pensation from  his  lessee,  under  the  statute,  for 
the  use  of  the  party  wall,  since  he  himself,  and 
not  the  sub-tenant  was  the  owner  of  toe  im- 
proved rent  within  that  clause.  WiWssuv. 
Pocklington,2  B.  &  Adol.  886. 

Semble,  that  the  clause  does  not  apply,  where 
the  land  adjacent  to  the  partv-wall  is  held  under 
an  agreement  with  the  builder  of  it    Id. 

3.  Accounts,  Demand,  and  Notice. 

Before  an  action  can  be  brought  to  recover  a 
proportion  of  the  expenses  of  building  a  party- 
wall,  the  accounts  prescribed  by  the  41st  section 
must  be  delivered,  whether  the  house  be  occupied 
by  the  owner  or  by  a  tenant  and  a  formal  de- 
mand of  the  money  must  be  made  twenty-one 
days  before  action  brought  Philp  v.  Dt**%  * 
Taunt  62. 

Where  the  account  delivered  contained  a  cor- 
rect statement  of  the  quantity  of  work  done,aad 
the  materials  allowed  for  it  it  was  held  a  sm> 
cient  account  though  it  also  contained  a  stat* 
ment  of  the  prices  paid  for  the  brick  work, wb»4 
exceeded  the  prices  fixed  bv  the  statute.  Asfdmf 
v.  Barnard,  M.  &  M.  71— Tenterden. 

And  the  demand  for  payment  referring  tod** 
account,  and  consequently  of  a  greater  sum  tots 
was  raxwejabJe,  uagooddeowid.   U* 
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And  where  the  party-wall  was  boilt  more  on 
the  defendant's  ground  than  on  plaintiff's,  con- 
trary to  s.  14: — Held,  that  the  plaintiff  mijrht 
recover  the  expenses  of  building,  the  jury  finding 
there  was  no  intention  of  encroaching,  and  the 
defendant  having  made  no  objection  while  the 
work  was  in  progress.    Id. 

The  three  months'  notice  required  by  s.  38  is 
only  necessary,  where  the  person  who  at  the 
time  when  it  is  necessary  to  build,  &c.  is  liable 
to  pay,  cannot  agree  with  the  owner  of  the  ad- 
joining house.    Peck  v.  Wood,  5T.R.  130. 


4.  Other  Thing: 

The  stat  11  Geo.  1,  c.  28,  does  not  extend  to 
party-walls  between  stables.  Rex  v.  Pratt,  4 
Burr.  2298. 

An  offence  against  the  Building  Act,  12  Geo. 
3,  is  committed  as  soon  as  the  wall,  or  at  least 
the  shell,  contrary  to  the  act,  is  pitched,  and  no- 
thing done  to  the  inside  can  make  any  altera- 
tion.   Payne  v.  Hill,  Loffl,  330. 

The  stat  14  Geo.  3,  c  78,  s.  96,  (Building 
Act,)  does  not  enable  the  district  surveyor  who 
Jodges  a  complaint  before  two  justices,  on  ac- 
count of  a  projection  made  in  front  of  a  house, 
contrary  to  the  provisions  of  that  act,  to  appeal 
to  the  quarter  sessions  against  the  admission  of 
the  complaint  by  the  two  justices.  Rex  v.  Mid- 
dlesex {Justices,)  16  East,  310. 

The  builder  of  a  house  on  a  new  foundation 
may  not  erect  half  his  flank  or  side  wall  on  his 
neighbour's  vacant  ground.  Barlow  v.  Norman, 
2  W.  Black.  959. 

If  two  persons  have  a  party-wall,  one  half  of 
the  thickness  of  which  stands  on  the  land  of 
each,  they  are  not  therefore  tenants  in  common 
of  the  wall,  or  of  the  land  on  which  it  stands, 
although  the  wall  was  erected  at  the  joint  ex- 
pense of  the  two  proprietors.  Matts  v.  Hawkins, 
5  Taunt  20. 

The  stat  14  Geo.  3,  c.  78,  does  not  make  party- 
walls  common  property ;  and  if  one  proprietor 
adds  to  the  height  of  such  a  party-wall,  and  the 
other  pulls  down  the  addition,  the  first  may  main- 
tain trespass  for  pulling  down  so  much  of  it  as 
stood  on  the  half  of  the  wall  which  was  erected 
on  the  plaintiff's  soil:  the  property  in  a  wall, 
erected  at  a  joint  expense,  follows  the  property 
of  the  land  whereon  it  stands.    Id, 

If  a  person,  bona  fide  intending  to  pursue  the 
authority  given  by  the  Building  Act,  14  Geo.  3, 
c.  78,  erects  a  party-wall,  without,  in  fact,  pur- 
suing  the  directions  of  the  statute,  and  thereby 
injures  his  neighbour,  he  is  liable  to  an  action ; 
but  the  action  must  be  brought  after  twenty-one 
day's  notice,  and  within  three  months  after  the 
injury  done.  Pratt  v.  HiUman,  6  D.  Sl  R.  360; 
4  B.  &  C.  269. 

Where,  in  trespass  for  an  act  done  in  pur- 
suance of  the  act  14  Geo.  3,  c  78,  a  verdict  was 
found  for  the  plaintiff,  subject  to  a  reference,  and 
the  arbitrator  awarded  a  verdict  for  the  defend- 
ant : — Held,  that  the  defendant  was  entitled  to 
treble  costs  under  s.  100  of  the  statute,  the  same 
mm  if  the  plaintiff  had  been  nonsuited,  or  t  verdict 


bad  been  found  fbr  the  defendant  at  the  trial 
Pratt  v,  HiUman,  6  D.  &  R.  481;  4  B.  &  C.  269. 

So,  also,  he  is  entitled  to  notice  of  action.  Id. 

In  trespass  against  the  owner  of  a  house,  ad- 
joining  to  the  plaintiff's  in  the  metropolis,  fbr 
taking  down  his  party-wall  and  building"  on  it, 
the  defendant  showing  at  the  trial  that  he  was 
authorized  in  doing  the  thing  complained  of,  un- 
der 14  Geo.  3,  c  78,  is  entitled  to  treble  costs 
under  the  100th  section,  upon  a  nonsuit  Collins 
v.Poney,  9  East,  322. 

The  Building  Act  has  not  destroyed  the  right 
to  lateral  windows,  which  existed  before  that  act 
TUterton  v.  Conyers,  5  Taunt  465;  1  Marsh. 
140. 


The  owner  of  windows  in  an  edifice,  carried  up 
above  a  party-wall,  contrary  to  the  provisions  of 
the  Building  Act,  may  nevertheless  recover 
against  the  owner  of  the  adjoining  land  who  con- 
tributed to  the  wall,  for  darkening  the  lights. 
Id. 

An  edifice  built  not  conformably  to  the  Build- 
ing Act,  in  respect  whereof  no  conviction  is  had 
within  three  months  under  s.  60,  is  nevertheless 
not  rendered  legal  by  the  lapse  of  that  time,  but 
may  afterwards  be  proceeded  against  under  the 
act    Id. 

The  penalty  given  by  the  stat  14  Geo.  3,  c. 
78,  s.  67,  is  recoverable  against  the  master 
builder  within  the  regulations  of  the  statute,  and 
not  against  the  proprietor  of  the  premises.  Mey. 
mot  v.  Southgate,  3  Esp.  223— Kenyon. 

To  a  declaration  with  special  counts  for  a  con- 
tribution to  the  repairs  of  a  party-wall,  (the  de- 
fendant being  owner  of  the  improved  rent  of  an 
adjoining  house,)  and  common  money  counts : 
plea  to  the  whole  declaration,  that  R.  N.  in  his 
lifetime  was  the  owner  of  the  improved  rent,  and 
that  the  defendant  is  only  entitled  as  his  execu- 
tor; that  there  were  bonds  outstanding,  and 
plene  administravit  preter  a  sum  insufficient  to 
pay  the  demand  in  the  first  count :— Held  bad  on 
demurrer.     Wilcox  v.  Newman,  1  Chit  132. 

If  the  plaintiff  declare  on  a  general  covenant 
to  repair  a  messuage,  and  assign  a  breach,  per 
quod  ho  was  put  to  expense,  it  is  sufficient  for  a 
tenant  to  plead  performance  of  all,  except  as  to  the 
repairs  of  a  party-wall,  and  that  those  repairs 
were  rendered  necessary,  and  were  done  under 
the  stat  14  Geo.  3.  c  78,  and  did  not  become 
necessary  by  the  defendant's  default,  and  that 
the  defendant  was  not  the  owner  of  the  improved 
rent ;  and  if  the  plaintiff  is  possessed  of  any  facta 
to  charge  the  defendant  with  a  proportion  of  the 
repairs,  he  ought  to  reply  them.  Moore  v.  Clark, 
5  Taunt  90. 

Where  notice  of  pulling  down  and  rebuilding 
a  party-wall  was  given  under  the  Building  Act, 
14  Geo.  3,  c.  78,  and  the  tenant  of  the  adjoining 
house,  who  was  under  covenant  to  repair,  finding 
it  necessary,  in  consequence,  to  snore  up  his 
house,  and  to  pull  down  and  replace  the  wainscot 
and  partitions  of  it,  instead  of  leaving  such  ex- 
penses to  be  incurred  and  paid  by  the  owner  of 
the  house,  giving  notice  in  the  manner  prescribed 
by  the  act,  and  afterwards  paying  the  ■line  to 
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him  upon  demand,  employed  workmen  of  hit 
own  to  do  those  necessary  works,  and  paid  them 
for  the  same : — Held,  that  he  could  not  recover 
over  against  his  landlord  such  expenses  incurred 
by  his  own  orders,  and  paid  for  by  him  in  the  first 
instance ;  all  the  powers  and  authorities  given 
by  the  act  in  respect  to  any  works  to  be  done, 
being  given  to  the  owner  of  the  house  intended 
to  be  pulled  down  and  rebuilt,  and  the  landlord 
of  the  adjoining  house  being  only  liable  by  the 
act  to  reimburse  his  tenant  money  paid  by  him 
to  the  other  owner,  for  such  works  as  are  autho- 
rized to  be  done  by  such  other  owner  in  respect 
of  such  adjoining  house.  Robinson  v.  Lewis,  10 
East,  £27. 

Limitations  of  action  on  the  Building  Act 
See  Pratt  v.  Hillman,  4  B.  &  C.  269 ;  6  D.  &  R. 
481. 

The  Building  Act,  s.  100,  limits  actions  to  be 
brought  within  three  months.  A.  had  begun  to 
build  a  party. wall,  partly  on  the  soil  of  B^  more 
than  three  months  before  the  action,  but  had  not 
completed  it  till  within  that  time : — Held,  that 
B.  might  recover  for  such  part  of  the  trespass  as 
was  committed  within  the  time  limited;  but 
that,  if  nothing  had  been  done  within  the  three 
months,  he  must  bring  ejectment  Trotter  v. 
Simpson,  5  C.  &  P.  51— Parke. 


'BURGLARY— See  Criminal  Law. 


BURIAL. 

L  Rights    Rupbcting— See    Ecclesiastical 
Law. 

II.  Offences  as  to— See  Criminal  Law. 


BUSTS  AND    SCULPTURES  —  &e  Copt. 

UQHT. 


BY-LAW— See  Coepoeation. 


CALICOES— See  Copyeight. 


CAMBRIDGE— See  University. 


CANALS— See  Navigation. 


CANDLES— See  Revenue. 


CAPIAS  AD  SATISFACIENDUM— See  Ex. 
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CARRIERS. 

I.  When  Partners,  548. 
II.  Liability  foe  Servants,  549. 

III.  Conveyance  of  Persons,  549. 

IV.  Conveyance  of  Goons. 

1.  General  Extent  of  Liability,  551. 

2.  What  is  Gross  Negligence,  552. 

3.  Delivery  of  Goods,  553. 

4.  To  whom  Liable,  554. 

5.  Fraud  or  Concealment,  555. 

6.  Effect  of  Notice,  555. 

7.  Illegality   of   Contract  —  See  Sane 

gling. 

8.  By  Sea— See  Ship. 

Y.  Lien  and  Remuneration,  558. 
VI.  Booking-Office  Keepers,  558. 
VII.  Actions,  558. 
VIII.  Delivery  of  Goods  to — See  Sals. 

I.  When  Partners. 

By  1.  Will  4,  c.  69,  s.  5,  any  one  or  more  of 
mail  contractors,  stage-coach  proprietors,  or  com- 
mon carriers,  may  be  sued  by  his,  her,  or  their 
name  or  names  only ;  and  no  action  or  soft  for 
damages  for  loss  or  injury  to  any  parcel,  pack- 
age, or  person,  shall  abate  for  the  want  of  joining 
any  co-proprietor  or  co-partner. 

Before  the  statute,  it  was  held,  in  an  action  on 
the  case  against  the  proprietor  of  a  conch  m  a 
common  carrier,  for  not  safely  conveying  a  pas- 
senger, that  he  could  not  plead  in  abatement  the 
non-joinder  of  a  co-proprietor.  AnseU  v.  Water' 
house,  2  Chit  1 ;  6  M. <fe  S.  385.  AndseeBeau 
v.  Bird,  2  D.  &  R.  419 ;  contra,  &  P.  Buddie,  r. 
Willson,  G  T.R.  369. 

To  an  action  on  the  case  in  the  form  of  tort 
against  one  of  several  joint  owners  of  a  ship,  for 
not  safely  conveying  goods  which  had  been  deli- 
vered to  him  by  the  plaintiff  for  that  purpose, 
the  defendant  might  plead  in  abatement,  that 
the  goods  were  delivered  to  him  and  his  partner* 
jointly,  and  that  his  partners  were  not  sued. 
Powell  v.  Layton,  2  N.  R.  365. 

To  an  action  on  the  case  against  several  part 
ners  for  negligence  in  their  servant,  whereby  the 
plaintiff's  goods  were  lost,  it  could  not  be  pleaded 
in  abatement  that  there  were  other  partners  sot 
named.    Mitchell  v.  TarbuU,  5  T.  R.  649. 

A.  and  B.  are  partners  in  the  business  of  p«£ 
lie  carriers;  by  contract  between  them,  A.  dm* 
horses  and  drivers  for  certain  stages,  and  ft  sap- 
plies  them  for  the  remaining  stages.  Thcyaie, 
notwithstanding  this  division  of  the  concern  be- 
tween them,  responsible  for  the  misooodoct  and 
negligence  of  their  drivers  and  servants  wrongs- 
out  the  whole  distance,  and  it  is  no  defence  to 
B.  that  the  servant  bj  whom  an  injury  is  coo- 
mitted  was  the  special  servant  of  A,  and  hired 
and  paid  by  A.  alone.  Weyland  v.  Elki**,  «* 
227;  &  C.  nom.  Walandv.  Elkins,  1  SU* 
272— Gibba. 

If  several  persons  horse,  with  horses  their  se- 
veral property,  the  several  stages  of  a  coach, » 
the  general  profits  of  which  they  are  P81*?* 
they  are  not  all  jointly  liable  for  goods  ronus** 
to  one  partner  for  the  use  of  the  hones  drawn* 
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the  coach  along  his  part  of  the  road.    Barton  v. 
Hanson,  2  Taunt  49 ;  2  Camp.  97. 

Where  two  persons  contracted  to  assist  the  de- 
fendant with  their  respective  horses,  but  to  give 
in  their  accounts  separately : — Held  to  be  sepa- 
rate contracts.    Smith  v.  Taylor,  2  Chit.  142. 

Where  the  plaintiff  and  defendant  ran  a  stage- 
coach from  Bath  to  London,  the  former  provid- 
ing horses  for  one  part  of  the  road,  and  the  latter 
for  another,  and  the  profits  of  each  party  were 
calculated  according  to  the  number  of  miles  his 
horses  went :  and  the  plaintiff  received  the  fares 
of  the  passengers,  and  gave  a  weekly  account 
thereof  to  the  defendant: — Held,  that  the  plain- 
tiff and  defendant  were  partners.  Fromont  v. 
Coupland,  9  Moore,  319 ;  2  Bing.  170 ;  1  C.  &  P. 
275. 

A  special  contract  made  by  one  of  several  joint 
coach  proprietors  for  the  carriage  of  parcels,  is 
binding  upon  them  all,  though  some  of  them  be- 
came proprietors  after  the  contract  was  made. 
Helsby  v.  Mean,  8  D.  &  R.  289 ;  5  B.  &  C.504. 

Where  A-,  the  keeper  of  a  coach  office,  and  a 
part  owner  in  several  coaches,  made  a  contract 
with  B.  for  the  carriage  of  parcels  which  he  was 
in  the  habit  of  sending  from  that  office  to  various 
places : — Held,  that  this  bound  the  owners  of  all 
the  coaches  in  which  A.  was  a  part  owner,  and  as 
well  those  wh t  became  partners  after  the  making 
of  the  contract,  as  those  who  were  so  before.    Id. 

A.,  B.,  Ate  were  common  carriers  from  L.  to 
FM  a  separate  portion  of  the  road  being  allotted 
to  each,  and  it  having  been  stipulated  also  that 
no  partnership  should  exist  between  them.  A., 
for  himself  and  the  other  parties,  agrees  with  the 
Mint  to  carry  coin  from  L.  to  F ,  and  afterwards 
makes  another  agreement  with  the  Mint  to  carry 
other  coin  to  places  on  the  road  : — Held,  that  the 
parties  were  entitled  to  share  in  the  profits  of 
this  agreement    Russell  v.  Anstwick,  1  Sim.  54. 

If  a  party  recover  damages  in  case  against  one 
of  two  joint  proprietors  for  an  injury  sustained 
by  the  negligence  of  their  servants,  such  proprie- 
tor may  maintain  an  action  against  his  co-pro- 
prietor for  contribution,  if  he  prove  at  the  trial 
that  he  was  not  personally  present  when  the  ac- 
cident happened.  Wooley  v.  Baits,  2  C.  &,  P. 
417 — Park.  But  see  Merryweather  v.  Nixon,  8 
T.R.186. 

Two  persons  having  agreed  to  work  a  coach 
from  Bristol  to  London,  one  providing  horses  for 
a  part  of  the  road,  and  the  other  for  the  remain- 
der, and  in  consequence  of  the  horses  of  one  hav- 
ing been  taken  in  execution,  the  other  having 
provided  horses  for  that  part  which  had  been  un- 
dertaken by  the  first,  claimed  the  whole  profits 
of  the  journey  :  the  court  refused  an  injunction 
against  continuing  to  provide  horses.  Smith  v. 
Fromont,  2  Swanst  330. 


II.  Liability  for  Servants. 

A  promise  made  by  the  book-keeper  of  a  car- 
rier, at  the  office,  to  make  compensation  for  the 
loss  of  a  parcel,  is  not  binding  upon  the  carrier, 


unless  the  book-keeper  be  shown  to  be  his  gene- 
ral agent.  Olive  v.  Eames,  2  Stark.  181 — Ellenb. 

A  parcel  delivered  to  the  guard  of  a  mail- 
coach,  and  by  him  to  the  porter  of  the  inn  where 
the  mail  stops,  whose  business  is  to  carry  out 
the  parcels  brought  by  the  coach,  receiving  for 
such  duty  a  portion  of  the  sum  demanded  for 
carriage,  does  not  make  such  porter  personally 
responsible  for  its  loss.  Catenagh  v.  Suck,  1 
Price,  328. 

Where  a  parcel  is  delivered  to  a  driver  of  a 
stage  coach  to  be  carried,  the  master,  and  not 
the  servant,  is  responsible.  Williams  v.  Cran* 
tton,  2  Stark.  82 — Ellcnborough. 

If  a  parcel  be  given  to  a  wagoner  for  hire  to 
carry  for  his  own  gain,  and  not  for  the  profit  of 
his  master,  the  master  is  not  liable  in  case  the 
parcel  be  lost.  Butler  v.  Basing,  2  C.  dt  P.  613 
— Gar  row. 

Semble,  that  in  an  action  against  stage-coach 
proprietors  for  an  injury  done  by  mismanagement 
of  the  coach,  whereby  a  person  was  struck  by 
the  luggage  on  the  coach,  the  proprietors  and 
the  coachman  may  be  sued  jointly.  Whitamore 
v.  Waterhouse,  4  C.  &  P.  383— Parke. 

III.  Conveyance  of  Persons. 

The  2  &  3  Will.  4.  e.  120,  is  the  act  by  which 
the  duties,  licenses,  number  of  passengers,  luggage, 
&c.  as  regard  stage  carriages,  are  now  regulated. 

Every  stage-coach  proprietor  impliedly  under- 
takes that  his  coach  shall  be  sufficiently  secure  to 
perform  the  journeys  it  undertakes;  and  he 
ought  to  examine  its  sufficiency  previous  to  each 
journey ;  and  if  he  does  not,  and  by  the  insecuri- 
ty of  the  coach  a  passenger  is  injured,  an  action 
is  maintainable  against  the  coach  proprietor  for 
negligence,  though  tbe  coach  had  been  examined 
previous  to  the  second  journey  before  the  acci- 
dent, and  though  it  had  been  repaired  at  the 
coachmaker's  only  three  or  four  days  before* 
Bremner  v.  Williams,  1  C.  &  P.  414 — Best 

And  if  an  accident  happen  from  a  defect  in  the 
original  construction,  the  proprietor  is  liable,  al- 
though the  defect  be  ought  of  sight,  and  not  dis- 
coverable upon  ordinary  examination.  Sharp  v. 
Gray,  9  Bing.  457 ;  2  M.  &  Scott,  621. 

In  an  action  by  a  passenger  in  a  coach,  against 
the  owner,  for  an  injury  done  to  him  by  the  coach 
overturning,  if  the  declaration  states  that  the 
servants  of  the  defendants  negligently  "  drove, 
conducted,  and  managed  the  coach,"  the  plaintiff 
cannot  recover,  if  the  negligence  was  in  sending 
out  an  insufficient  coach.  Mayor  v.  Humphries, 
1  C.  &  P.  251— Littledale. 

In  an  action  against  the  proprietor  of  a  stage 
coach  for  negligence,  whereby  the  coach  broke 
down,  and  the  plaintiff,  travelling  by  it  as  a  pas- 
senger, was  hurt,  to  prove  negligence,  it  is  prima 
facie  enough  to  give  evidence  of  the  coach  having 
broke  down;  from  which  negligence  will  be  pre- 
sumed. C/tristie  v.  Griggs.  2  Camp.  79 — Mans- 
field. 

But  proof  that  at  the  time  of  the  accident 
there  were  more  passengers  than  the  statute  al- 


The 


proprn 


ruble 


bappeningtoa  passenger  through 
the  misconduct  of  their  driver.  White  v.  Baulton, 
Peake,  Bl— Kenyon.  And  let  Bruelur  v.  Fro- 
«w.K,6T.  R.659. 

Coach  owners  are  not  liable  for  injuries  hap- 
pening to  passengers  from  accident  or  misfor- 
tune, wheret  here  hu  been  no  negligence  or  de- 
fa  alt  in  the  driver.  Allan  v.  Heaven,  2  Esp.  S33 
—Eyre :  S.  P.  Chrutie  T.  Griggi,  2  Camp.  79 ; 
CrofU  v.  Water/untie,  11  Moore,  133;  3  Bing. 
319. 

Where  there  is  no  other  carriage  on  the  road 
the  driver  ma;  keep  in  (he  middle  of  the  road, 
and  i!  nol  bound  to  keep  on  the  left  hand  aide 
of  the  road,  even  though  the  accident  might 
have  proceeded  from  the  coach  not  being 


id  a  verdi-1  having  been  returned  according";, 
le  court  granted  a  new  trial  on  the  ground  thai 
le  jury  should  have  been  directed  to  consider 


Id. 

The  proprietor  of  a  stage  coach  is  answerable 
fur  the  negligence  of  the  driver,  from  the  ui 
place  of  taking  passengers,  not  only    till 
coach  arrives  at  its  destination,  but  till  the  pas- 
sengers are  safely  set  down.    Dudley  v.  Smith, 
1  Camp.  163— Ellen  borough. 

And  the  driver  of  a  stage  coach  before  passing 
through  any  place  that  is  dangerous,  is  bound  to 
inform  the  passengers  of  the  full  extent  of  the 
danger  ;  and  if  he  proceeds  without  giving  them 
this  information,  the  proprietor  i*  liable  lor  any 
injury  they  may  thereby  suffer,  which  they 
might  have  escaped  by  alighting.    Id. 

If,  through  the  default  of  a  coach  proprietor  ill 
neglecting  to  provide  proper  means  of  convey- 
ance, a  passenger  be  placed  in  so  perilous  a  situ, 
ation  aa  to  render  it  prudent  for  htm  to  leap  from 
the  coach  whereby  his  leg  is  broken  the  proprie- 
tor will  be  responsible  in  damages,  although  tin 
coach  was  not  actually  overturned.  Jones  v 
Boyce,  1  Stork.  493— Ellenborough. 

If,  when  dangers  occur  the  driver  of  a  stogi 
coach  docs  not  lake  the  safest  course,  the  ownei 
is  responsible  for  (he  mischief  which  ensues 
Jaekiaa  v.  ToiUtt,  2  Stork.  37— Ellen  borough. 

So,  under  similar  circumstances,  the  driver 
would  be  liable, 
sist  upon  the  tact  that  he  kept  to  his  own  side  of 
the  road.  Mtiyhew  v.  Boyce,  ]  Stork.  423— El- 
len borough. 

If  the  dcclarati 
igninst  coach  pro. 
bv  the  overturning  of  o  coach, 
their  duty  to  carry  the  plaintiff  safely,  for 
tain  hire,  it  docs  not  mean  to  carry  safely 
events,  but  will  be  sufficiently  supported  by 
proof  of  (he  wont  of  due  core.  Harris  v.  Collar, 
,    1  C.  P.  636— Best. 

The  driver  of  a  stage  coach  gathered  a  bank, 
and  upset  the  coach.  He  bad  passed  (be  spot 
where  the  accident  happened  twelve  hours  be- 
fore, but  in  the  interval  a  landmark  had  been  re- 
moved. In  an  action  for  an  injury  sustained  by 
this  accident,  the  jndjfe  told  the  jury,  that  an 
there  woo  no  obstruction  in  the  road,  the  driver 


11  K 

i  an  action  against  a  coach  proprietor  fcr 
negligence,  it  appeared  that  the  coach  traveQol 
from  the  county  of  O.  to  the  county  of  W.;  lint 
plaintiff  became  an  outside  passenger  fa  hire; 
that  (here  was  luggage  on  the  roof  of  the  coach, 
■ailing  between  the  luggage  and 
the  passengers;  and  that  the  plaintiff, being  ststoi 
with  her  back  to  the  luggage,  was  by  o  niia 
jolt  thrown  from  (be  coach,  and  her  kg  so> 
thereby  broken  in  the  county  of  O.,  where  she 
remained  some  time  to  be  cured  :  hot  before  sba 
was  fully  recovered  she  removed  to  lbs  owntj 
W.,  where  further  medical  attendance  becans 
necessary,  and  eipense  was  consequently  incur- 
red. The  learned  judge  directed  the  jury  to  fos 
for  the  plaintiff,  if  they  were  of  opinion  limt  the 
injury  sustained  was  occasioned  by  (be  negli- 
gence of  the  defendant  The  jury  found  for  the 
plaintiff,  and  stated  that  they  so  found  on  scoanl 
of  (he  improper  construction  of  the  coach,  pi 
of  the  luggage  being  on  the  scat :— Held.  U* 
the  cote  wan  properly  submitted  to  the  jury,  ua 
that  (he  facts  found  specially  by  them  smcuMed 
"    negligence  in  the  defendant : — Held,  also,  $*< 

by the  plaintiff  in  the  county  of  W.  was  maarnl 
evidence  of  o  matter  in  issue  oruang  thsr» 
within  the  meaning  of  the  undertaking  gives  Nj 
(he  plaintiff,  in  answer  to  a  motion  to  change  Us 
venue.    Curtis  ..  Drinkvmter,  2  Ret  Adol.  1»- 

If  the  declaration  stale,  that  the  asfeadsat, 
being  the  owner  of  a  stage  coach,  nndsrtink  ■ 
carry  u  the  plaintiff,  her  children,  and  wnW 
together,  in  and  by  a  certain  stagecoach,"  sn- 
dence  that  the  whole  inside  of  the  coach  vM 
taken  for  the  plaintiff  and  her  three  dtoihwi, 
and  two  outside  places  for  her  servants,  sis 
support  the  declaration  :  and  the  defendant  Is* 
ing  sent  a  double-bodied  coach,  and  rsArasf  * 
take  them,  unless  one  of  them  would  travel  isaw 
body  and  the  others  in  the  other  body  iiioraol 
of  (his  agreement.  The  stat-  50  Geo.  V J 
48,  enacting,  that  double-bodied  coaches  ssd 
only  carry  eight  outside  passengers,  it  is  sjeo 
a  breach  of  the  agreement  that  (here  were  aj« 
other  outaide  passengers  permitted  to  go  &*  "■ 
coach,  if  the  plaintiff's  servants  refused  to  I»W 
it  on  that  account.  Long  t.  Hunt,  lCsf- 
610— Abbott. 

A  person  paying  the  whole  faro  of  ■  alp 
coach  may  take  his  place  ot  any  stage  rf"» 
journey:  aliter  if  he  paysonly  adeposit  *»*■ 
Mountain,  1  Esp.27 — Kenyan. 

Though  a  postmaster  cannot  be  compelled  * 
let  o  chaise,  if  he  do  so,  and  the  passenger  U*J 
his  seat  in  it,  the  postmaster  must  proceed  if  *■ 
hire  is  tendered,  Moititer  v,  <>»«,«  E-P-** 
— Ellenborough. 
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IV.  CoNYITANCE  Of  GoOM. 

1.  General  Extent  of  Liability. 

By  1  WUL  4,  c.  68,  9.  1,  no  mail  contractor, 
stage  coach  proprietor,  or  other  common  carrier 
by  land  lor  hire,  shall  be  liable  for  the  loss  of  or  in- 
jury to  any  article  of  property  of  the  following 
description,  viz.  gold  and  silver  coin  of  the  realm 
or  of  any  foreign  state;  gold  or  silver  in  a  man- 
ufactured or  unmanufactured  state;  precious 
stones,  jewellery,  watches,  clocks,  or  time  pieces 
of  any  description ;  trinkets,  bills,  notes  of  any 
bank  in  England,  Scotland,  or  Ireland ;  orders, 
notes,  or  securities  for  payment  of  money ;  Eng- 
lish or  foreign  stamps;  maps,  writings,  title 
deeds,  paintings,  engravings,  pictures,  gold  or 
silver  plate,  or  plated  articles ;  glass,  china,  silks 
in  a  manufactured  or  unmanufactured  state,  and 
whether  wrought  up  or  not  with  other  materials ; 
furs,  lace,  or  any  of  them ;  contained  in  any 
packages  delivered  either  to  be  carried  for  hire, 
or  to  accompany  the  person  of  any  passenger,  if 
the  value  exceed  10/.,  unless,  at  the  time  of  de- 
livery, the  value  and  nature  be  declared,  and 
an  increased  charge  or  engagement  to  pay  the 
same  be  accepted. 

By  s. 2,  the  rate  of  such  increased  charge  is  to 
be  notified  by  a  public  notice  affixed  in  some  con- 
spicuous part  of  the  office,  warehouse,  or  receiv- 
ing house,  which  shall  bind  the  parties  sending 
without  further  proof  of  its  having  come  to  their 
knowledge. 

By  t.  3,  carriers  are  to  give  (if  required)  re- 
ceipts for  packages,  acknowledging  the  same  to 
be  insured ;  and  if  not  given  when  required,  or 
the  notice  be  not  affixed,  they  are  not  to  have  the 
benefit  of  the  act 

By  s. 6,  nothing  in  the  act  is  to  extend  or  be  con- 
strued to  annul  or  in  anywise  affect  any  special 
contract  between  parties  for  the  conveyance  of 
goods. 

By  s. 8,  nothing  is  to  be  deemed  to  protect  car- 
riers from  liability  to  answer  for  loss  or  injury 
arising  from  the  felonious  acts  of  servants;  nor  to 
protect  servants  from  liability  for  loss  or  injury 
occasioned  by  their  own  personal  neglect  or  mis- 
conduct. 

Before  the  statute  a  carrier  was  held  to  be  an 
insurer  of  the  goods  which  he  carried  ;  he  was 
obliged  for  a  reasonable  reward  to  carry  any 
goods  to  the  place  to  which  he  professed  to  carry 
goods,  which  were  offered  him,  if  his  carriage 
would  hold  them,  and  be  was  informed  of  their 
quality  and  value ;  he  was  not  obliged  to  take  a 

Cackage,  the  owner  of  which  would  not  inform 
im  what  where  its  contents,  and  of  what  value 
they  were ;  if  he  did  not  ask  for  this  information, 
or  if,  when  he  asked,  and  was  not  answered,  he 
took  the  goods,  he  was  answerable  for  their 
amount,  whatsoever  that  might  be ;  he  might  limit 
his  responsibility  as  an  insurer  by  notice,  but  that 
notice  would  not  protect  him  against  the  conse- 
quences of  a  loss  by  gross  negligence.  Macklin  v. 
Waterhouss,  2  M.  A,  P.  319 ;  5  Bing.  212 :  &  P. 
Riley  v.  Home,  5  Bing,  217, 224 ;  2  M.  &  P.  331. 

A  greyhound  was  delivered  to  a  carrier,  who 
gave  a  receipt  for  it,  the  greyhound  being  after- 
wards lost : — Held,  that  the  carrier  could  not  set 
op  ss  a  defence  that  the  dog  was  not  properly 


secured  when  delivered  to  him.  Stuart  v.  Craw 
ley,  2  Stark.  323— Eilenborough. 

If  a  box  of  clothes,  packed  by  the  party's  own 
hand,  be  sent  by  a  carrier  and  lost,  the  judge  will 
recommend  the  jury  to  give  the  fair  value  of  it  in 
damages,  although  what  particular  articles  the 
box  contained  cannot  be  proved.  Butler  v.  Bating, 

2  C.  &  P.  613— Garrow. 

A  common  travelling  trunk  of  a  large  size, 
containing  apparel  and  jewels,  having  been  lost 
by  the  defendant,  a  carrier,  either  through  his 
having  omitted  to  place  it  on  his  coach,  or  having 
fastened  it  there  insecurely : — Held,  that  he  was 
liable  to  make  compensation  to  the  owner,  a  gen- 
tleman travelling  by  his  coach,  though  no  disclo- 
sure was  made  of  the  value  of  the  contents  of  the 
trunk,  and  though  there  was  a  notice  in  the  car- 
rier's  office  limiting  his  responsibility  to  five 
pounds,  in  the  absence  of  such  disclosure,  which 
notice  the  owner  of  the  trunk,  having  been  in  the 
office,  had  an  opportunity  of  seeing.  Brooke  v. 
Pickwick,  4  Bing.  218;  12  Moore,  447. 

And,  under  the  above  circumstances,  the  jury 
were  properly  directed  to  consider  generally, 
whether  the  carrier  had  been  guilty  of  gross  neg- 
ligence, without  reference  to  the  nature  of  the 
article  conveyed.    Id. 

A  common  carrier  must  make  good  a  loss 
though  not  in  fault,  as  if  he  be  robbed.  Gibbon 
v.  Paynton,  4  Burr.  2298. 

A  carrier  who  undertakes  for  hire  to  carry 
goods,  is  bound  to  deliver  them  at  all  events,  ex- 
cept damaged  or  destroyed  by  the  act  of  God  or 
the  king's  enemies ;  even  though  the  jury  ex- 
pressly  find  that  they  were  destroyed  without  any 
actual  negligence  in  the  defendant  Forward  v. 
Pittard,  1  T.  R.  27 :  S.  P.  Hyde  v.  Trent  and 
Mersey  Navigation  Company,  5  T.  R.  389 ;  1 
Esp.  36. 

A  carrier  is  in  the  nature  of  an  insurer.  Id. 

A  hoy  man  who  undertakes  to  carry  goods 
must  deliver  them  safe  at  all  events,  except  da- 
maged by  the  act  of  God  or  by  the  King's  ene- 
mies.   Dale  v.Hall,  1  Wils.  281. 

Where  a  declaration  stated  an  undertaking  to 
carry  safely  certain  goods  by  water  with  an  ex- 
ception of  all  accidents  arising  from  the  act  of 
God,  the  king's  enemies,  fire,  pirates,  and  all 
other  dangers  and  accidents  of  seas,  rivers,  and 
navigation  of  what  nature  and  kind  soever : — 
Held,  that  this  exception  being  beyond  the  com- 
mon law  exception  must  be  specially  proved, 
Richardson  v.  Sewell,  2  Smith,  205. 

How  far  a  carrier  is  liable  for  an  unavoidable 
accident,  not  coming  within  the  description  of 
accidents  happening  from  the  act  of  God  or  the 
king's  enemies.    See  Trent  Navigation  v.  Wood, 

3  Esp.  127 ;  Abb.  Ship.  256.  4  Dougl.  267. 

The  carrier  of  goods  by  water  is  liable  for  da- 
mage occasioned  by  running  against  an  anchor 
to  which  no  buoy  appeared  to  be  fastened.  Id. 

Where  there  is  an  exception  in  a  charter  party 
of w  perils  of  the  sea,"  a  loss  from  the  ship's  run- 
ning foul  of  another  by  misfortune,  is  within  the 
exception,  and  is  a  loss  by  perils  of  the  sea. 
Buller  v.  Fisher,  3  Esp.  67— Kenyon. 

Where  a  carrier  received  a  parcel  of  bank  notes, 
to  be  carried  from  London  to  Dover,  under  a  con- 
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tract  to  deliver  them  the  next  day  (fire  and  rob- 
bery excepted,)  and  the  parcel,  having  been  de- 
posited by  one  of  the  defendants  in  a  desk  at  their 
office  in  London,  was  missing  a  short  time  after 
he  left  the  office  : — Held,  not  to  be  a  loss  within 
the  exception  in  the  contract,  as  it  could  not  be 
considered  to  be  a  loss  by  robbery.  Latham  v. 
Stanbury,  3  Stark.  J  43— Abbott 

The  plaintiffs  declared  against  the  defendants 
on  their  common  law  liability  as  carriers,  for  the 
loss  of  a  parcel,  which  the  declaration  stated  that 
the  defendants  for  certain  hire  and  reward,  un- 
dertook to  carry  from  London,  and  deliver  safely 
at  Dover :  and  it  appearing  that  the  course  of 
dealing  between  the  parties  was,  for  the  plaintiffs 
to  pay  the  defendants  an  annual  sum  for  the  car- 
riage of  parcels  between  London  and  Dover,  and, 
on  the  receipt  of  each  parcel,  the  defendants  were 
in  the  habit  of  delivering  to  the  plaintiffs  a  writ- 
ten acknowledgment,  stating  that  they  undertook 
to  carry  and  deliver  the  same  safely,  (u  fire  and 
robbery  excepted ;")  and  the  jury  having  found 
that  this  was  the  contract  between  the  parties, 
though  the  loss  was  occasioned  by  negligence 
only: — Held,  a  fatal  variance.  LaUtam  v.  Rut- 
ley,  3  D.  &  R.  211 ;  2  B.  &  C.  20  ;  &  C.  not  & 
P.  R.  &  M.  13 ;  3  Stark.  143. 

On  a  declaration  against  a  lighterman  in  the 
common  form  for  negligence,  the  plaintiff  cannot 
recover  if  it  appear  that  the  loss  was  not  occa- 
sioned by  a  neglect  of  the  common  and  ordinary 
duty  of  the  defendant  Wlialley  v.  Wray,  3  Esp. 
74— Eldon. 

A  stage  coachman  is  responsible  for  the  loss  of 
a  parcel  which  he  insures  to  carry  without  re- 
ward, if  it  is  lost  through  gross  negligence  on  his 
part  Beauchamp  v.  Powley,  1  M.&  Rob.  38 — 
Tenterden. 

When  an  order  is  given  to  a  carrier,  antece- 
dently to  the  delivery  of  goods,  who  assents  to 
deal  with  them  when  delivered  in  a  particular 
manner,  a  duty  is  imposed  on  him  on  the  receipt 
of  the  goods  to  deal  with  them  according  to  the 
order  previously  given ;  and  the  law  implies  a 
promise  by  him  to  perform  such  duty.  Streeter 
v.  Horlock,  7  Moore,  283 ;  1  Bing.  34. 

If  A.  send  goods  by  B.,  who  says,  u  I  will  war- 
rant they  shall  go  safe ;"  B.  is  liable  for  any  da- 
mage sustained  by  the  goods,  notwithstanding  A. 
send  one  of  his  own  servants  in  B.'s  cart  to  look 
after  them.    Robinson  v.  Dunmore,  2  B.  &  P.  41 6. 

The  liability  of  a  wharfinger  who  undertakes 
to  convey  goods  from  his  wharf  to  the  vessel  in 
his  own  lighters,  is  similar  to  that  of  a  carrier. 
Moving  v.  Todd,  1  Stark.  72 — Ellen  borough. 

2.  What  is  gross  Negligence, 

Carriers  by  Land.] — A  carrier  was  liable  for 
gross  negligence,  although  the  goods  were  above 
the  value  mentioned  in  his  public  notice,  and  al- 
though they  were  not  specially  entered  and  in- 
sured. Birkett  v.  Willan%2  B.  &  A.  356 ;  S.  C. 
not  S.P.I  Chit  633 ;  &  P.  Beck  v.  Evans,  16 
East,  244;  3  Camp.  267. 

Gross  negligence  is  a  question  for  the  jury. 
Duffy.  Budd,  6  Moore,  469;  2  B.  &  B.177  :  & 
P.  Batson  v.  Donovan,  4  B.  &,  A.  21. 


Where  a  valuable  bank  parcel  sent  by  a  stage 
coach  was  lost,  and  it  was  proved  that  on  the  ar- 
rival of  the  coach  the  driver  was  in  liquor,  and 
that  the  book-keeper,  who  saw  the  entry  of  it  in 
the  way-bill,  thinking  that  the  coachman  (as  wu 
the  custom)  had  the  parcel  about  his  person,  did 
not  ask  him  about  it  or  look  into  the  coach  for 
it : — Held,  to  be  a  loss  arising  from  gross  negli- 
gence, and  that  the  proprietors  were  liable  for  the 
value,  notwithstanding  they  had  put  op  the  neat! 
notice.    Bodenham  v.  Bennett,  4  Price,  31. 

To  render  a  carrier  liable  for  the  loss  of  a  va- 
luable parcel  of  plate,  in  a  case  where  tbe  de- 
fendant relied  on  the  usual  defence  of  notice,  it 
was  necessary  to  establish  a  case  of  gross  negli- 
gence.    Lowe  v.  Booth,  13  Price,  329. 

A  parcel  was  sent  by  the  defendant's  coach 
from  Worcester  to  London,  directed  to  be  deliver- 
ed at  the  latter  place :  it  arrived  in  London,  and 
was  taken  from  the  coach  office  of  the  defendants 
in  a  cart,  under  the  direction  of  one  person  only, 
for  the  purpose  of  delivery,  and  lost : — Held,  that 
the  defendants  were  liable  for  such  loss,  as  it 
amounted  to  gross  negligence,  and  defeated  the 
usual  notice.  Smith  v.  Home,  2  Moore,  18;  8 
Taunt  144;  Holt,  643. 

A  parcel,  containing  property  exceeding  5L  in 
value,  was  delivered  to  A.  and  B.  to  be  carried  by 
their  mail  coach,  and  was  accepted  by  them  to  be 
so  carried,  and  was  put  into  the  mail,  and  carried 
therein  a  short  distance ;  and  was  then  taken  oat 
of  the  mail  by  a  servant  of  the  carriers,  and  left 
to  be  forwarded  by  another  coach,  of  which  A. 
was  one  of  the  proprietors,  but  B.  was  not,  and 
the  parcel  was  lost : — Held,  that  notwithstanding 
a  notice  by  A.  and  B.,  they  were  responsible  for 
the  loss  of  the  parcel  in  question,  in  consequence 
of  their  servant  having  delivered  it  to  be  carried 
by  another  coach,  of  which  one  of  them  only  *** 
a  proprietor.     Oarnett  v.  Willan,  5  B.  &  A.  53. 

Where  one  delivered  goods  of  aboTe  5J.  whe 
to  common  carriers  to  carry  by  the  mail,  paying 
no  extra  price ;  and,  by  a  public  notice  which  bad 
before  reached  the  owner,  the  carriers  had  de- 
clared they  would  not  be  accountable  for  any 
package  above  the  value  of  5L,  unless  insured 
and  paid  for  accordingly: — Held,  that  tbe  goods 
having  been  sent  by  a  different  carriage  and  loft, 
the  owner  could  not  recover  the  value  against  the 
carriers ;  for  the  loss  happened  by  no  toitioaf 
conversion,  nor  by  a  renunciation  of  their  cha- 
racter as  common  carriers,  but  only  bf  a  negli- 
gent discharge  of  their  duty  as  such.  Nor  could 
he  recover  even  the  5L,  as  by  the  terms  of  the 
notice  the  carriers  stipulated  not  to  be  answera- 
ble at  all  for  goods  above  5L  value,  unless  paid 
for  accordingly.  NidtoUon  v.  WWan,  5  Easti 
507 ;  2  Smith,  107. 

But  where  a  paper  parcel,  containing  b01*^ 
country  bankers  to  the  amount  of  1300/.,  and  ad- 
dressed to  their  clerk,  in  order  to  conceal  the  na- 
ture of  its  contents,  was  delivered  to  a  «*"•* 
without  any  notice  of  its  value,  and  booked  to  st 
carried  by  the  mail ;  and  was  accepted  by  bunts 
be  so  carried,  but  was  sent  by  a  different  coac* 
and  stolen  or  lost ;  and  the  carrier  had  PWTH*,2 
given  notice  that  he  would  not  be  answerablelor 


it  &  A.  342.    And  tet  Wright  t.  Sadl,  5  B.  & 
A.  350. 

Qu«*re.  whether  the  entrusting  valuable  pro- 
party  to  ■  servant,  of  whose  character  the  carrier 
gave  no  account  at  the  trial,  wan  sufficient  to 
author™  the  jury  to 


x  ?  Maddin  v.  Waterhouie,  ilM.il',  313 : 
5  King.  212. 

Thfl  plaintiff*  sent  goods  packed  in  a  box  b' 
the  defendant's  wagon.  The  box  was  placed  will 
its  lid  outwards  at  the  tail  of  the  wagon,  which 
wai  left  during  aereral  hours  in  the  night  stand- 
ing in  the  road  opposite  an  inn  where  the  wagoni 
■topped,  without  any  person  to  wsteh  it.  '11. 
box  was  forced  open,  and  its  contents  abstracted. 
A  notice  was  proved  limiting  the  can' 
epoasihility  to  51.: — Hold,  that  the  carl 
guilty  of  gross  negligence  in  leaving  thi 
•o  exposed,  and  consequently  liable  lor  the  kiss. 
Laaglry  v.  Brown,  lM.tr,  563. 

In  an  action  against  a  carrier  for  the  loss  of  i 
painting,  it  appeared  that  the  stage  wagon  in 
which  it  vu  sent  had  seven  horses,  but  that 
theni  was  only  one  wagoner.  The  L.  C.  J.  left 
it  to  the  jury  to  say,  whether  the  sending  butom 
wagoner  was  gross  negligence;  and  they  founi 
that  it  was  so.  Bedford  v.  Crataell,  5  C.  &.  P. 
342  ;  1  M.  or.  Rob.  187— Tenterden. 

Plaintiff  received  a  parcel  from  G.  to  book  lor 
London  at  the  office  of  the  defendants,  common 
carriers.  Plaintiff  instead  of  obeying  hisinstruc- 


the  bag :— Held,  that  the  plaintiff  could 
cover  damages  from  them  in  respect  of  the  par- 
cel. Mile,  v.  Cattle,  6  Bing.  743 ;  4  M.  ft.  P.  630. 
Where,  in  an  action  against  a  carrier  for  the 
loss  of  a  parcel,  it  had  boon  properly  left  to  the 
jury,  whether,  under  the  circumstances,  the  car. 
tier  had  been  guilty  of  gross  negligence  ;  and 
they  having  found  that  be  had,  the  court  of  C. 
P.  refused  to  grant  a  new  trial,  which  was  moved 
(or  on  the  grounds,  first,  that  the  plaintiffs  bad 
corresponded  by  letters  with  the  defendant,  after 
the  toss,  requesting  him  to  apprehend  the  person 
to  whom  the  parcel  had  been  delivered  as  a 
swindler;  secondly,  that  the  intimation  of  the 
value  of  the  parcel  was  not  given  to  the  defend- 
ant at  the  time  it  was  delivered  at  his  office,  ac- 
cording to  a  notice  which  was  there  affixed, 
limiting  his  responsibility  to  St.,  except  the  value 
of  the  parcel  was  specified  when  delivered  ;  and 
lastly,  that  the  property  in  the  goods  contained 
Id  such  parcel  bad  passed  from  the  plaintiffs  to 
the  consignee.  Duff  v.  Budd,  6  Moore,  469  ;  3 
B.  ft  E  177. 

Carriers  by  Water.] — The  owner  ofa  ship  was 
not  liable  beyond  the  value  of  the  ship  and 
freight,  ondor  7  Geo.  9,  c  15,  s.  1,  in  the  case  of 
a  robbery,  in  which  one  of  the  mariners  was  con- 
cerned, by  giving  intelligence  and  afterward* 


of  a  steam  boiler,  in  consequence  of  the  pipe 
having  been  cracked  by  frost: — Held,  that  this 
was  not  an  act  of  God,  but  negligence  in  the  cap- 
tain in  filling  his  boiler  before  the  lime  for  heat- 
ing it,  although  it  was  the  practice  to  fill  over- 
night when  the  vessel  started  in  the  morning. 
Siordet  v.  Hall,  A  Bing.  607 ;  1 M.  St.  P.  561. 

The  owners  of  vessels  on  the  navigation  be- 
tween A.  and  C,  having  given  public  notice  that 
they  would  not  be  answerable  for  losses  in  any 
case  except  the  loss  were  occasioned  by  the  want 
of  care  in  the  master,  nor  even  in  such  case  be- 
yond 101.  per  cent,  unices  extra,  freight  were 
paid,  the  master  of  one  of  the  ships  took  on 
board  the  plaintiff's  goods  to  be  carried  from  A. 
to  B.  (an  intermediate  place  between  A.  and  C) 
and  delivered  at  B-:  the  vessel  passed  by  B.  with- 
out delivering  the  plaintiff's  goods  there,  and 
sunk  before  her  arrival  at  C,  without  any  want 
of  care  in  the  master  :— Held,  that  the  owner  of 
the  vessel  was  responsible  to  the- plaintiff  for  the 
whole  loss  in  an  action  on  tin  contract-  Bits  v. 
Tanner,  8  T.  R.  531. 

Where  a  man  undertook  to  carry  goods  from 
London  to  Amsterdam,  and  they  were  accident- 
ally  damaged  in  their  being  let  down  into  the 
hold  of  the  ship,  it  was  held  that  he  was  liable 
for  such  damage.  Gqff  v.  CHnkard,  1  Wile.  283. 
The  defendant  received  on  board  his  barge 
.  .itain  lime  to  be  conveyed  for  the  plaintiff  from 
Bewlj  Cliff  to  London.  The  master  deviated 
from  the  usual  and  customary  voyage,  without 
any  justifiable  cause,  and  whilst  the  barge  was 
so  out  of  her  course  she  encountered  a  storm, 
and  the  sea  communicating  with  the  lime  caused 
'"  to  ignite,  whereby  the  barge  and  cargo  were 

st  In  an  action  on  the  case  for  the  low  of  the 
lime,  the  declaration  alleged  that  "it  was  the 
doty  of  the  defendant  to  have  carried  and  con- 
veyed the  lime  by  and  according  to  the  direct, 
usual,  and  customary  way,  course,  and  passage, 

ithont  any  voluntary  and  unnecessary  deviation 
—  departure  from,  or  delay,  or  hindrance  in  the 
same,1*  and  averred  the  loss  to  be  bv  reason  of 
the  deviation  and  departure,  and  delay  and  da- 
ion  out  of  Such  nana]  and  customary  course 
passage  : — Held,  first,  that  the  damage  sus- 
tained by  tho  plaintiff  was  sufficiently  proximate 
to  the  wrongful  act  of  the  defendant,  to  form  the 
subject  of  an  action;  secondly,  that  the  declara. 
n-_:__,  tognppott  ajudgment  (or  the 
"       -I.4M.&P  — 


fcP.540. 


plaintiff.     Davii  v.  Garrett,  4 

3.  Dtlieery  of  Good*. 

is  bound  to  deliver  the  goods,  if  it  be 

the  general  course  of  his  trade  so  to  do.     Golden 
Alarming,  2  W.  Black.  916 ;  3  Wils.  439. 
So,  be  is  bound  to  deliver  a  parcel  at  the  place 
which  it  is  directed.    Where,  therefore,  a  par- 
cel of  goods  was  directed  to  "  Mr.  Jan 
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afterwards  delivered  to  a  person  who  called  at 
the  defendant's  office,  claiming  it  as  hi*, -and  who 
paid  the  carriage  for  it: — Held,  that  the  carrier 
-was  re.-poneible.  Duff  v.  Buddy  6  Moore,  469 ; 
3  B.  &,  B.  177. 

'  A  carrier  is  bound  to  deliver  poods  entrusted 
to  him,  at  the  place  to  which  they  are  addressed ; 
and  if  he  deliver  them  elsewhere,  trover  lies 
against  him.  Stephenson  v.  Hart,  1  M.  &  P. 
357;  4Bing.476. 

Goods  are  Bent  by  a  carrier  who  cannot  hear  of 
the  consignee  at  the  place  where  they  are  direct- 
ed, bat  receives  letters  ordering  them  to  be  sent 
elsewhere,  which  he  does.  The  transaction  turns 
out  to  be  a  fraud  on  the  consignor  by  some  per- 
son unknown : — Held,  that  the  consignor  might 
recover  against  the  carrier,  he  having  been  guilty 
of  negligence  in  so  delivering  the  goods.    Id. 

On  a  motion  for  a  new  trial  it  was  held  rightly 
left  to  the  jury  to  say  whether  the  defendant  had 
delivered  the  parcel  according  to  the  due  course 
of  business,  and  that  it  was  not  requisite  to  be 
left  to  the  jury,  whether  it  was  delivered  to  the 
person  to  whom.it  was  consigned.    Id. 

Common  carriers  receive  goods  of  S.,  at  L.,  on' 
an  undertaking  to  carry  them  to  Wn  and  deliver 
them  there  to  S.  for  his  use,  on  payment  of  the 
hire.  The  goods  are  carried  to  W.,  and  sent 
from  the  warehouse,  nearly  half  a  mile,  to  the 
house  of  S.,  but,  the  hire  not  being  ready  to  be 
paid,  are  taken  back  to  the  warehouse.  Applica- 
tions to  send  the  goods  again  to  the  house  are  re- 
fused, not  on  the  ground  that  the  contract  had 
been  performed  by  the  proffer,  but  until  satisfac- 
tion of  a  Hen  set  up  on  one  side,  and  resisted  on 
the  ether,  and  which  proved  to  have  been  un- 
founded in  fact:— Held,  under  these  circum- 
stances, that  the  carriers  had  waived  the  benefit 
which  would  probably  have  resulted  to  them 
from  insisting  on  the  proffer  as  an  execution  of 
their  undertaking ;  that  both  parties  had  treated 
the  contract  as  one  continuing  contract  from  the 
Commencement  of  the  transaction  till  an  actual 
delivery  should  have  taken  place ;  and  that  the 
carriers,  not  having  performed  their  part  of  the 
agreement,  the  consignee  was  entitled  to  recover 
the  value  of  the  goods  in  an  action  of  assumpsit 
It  seems  that  common  carriers  are  ordinarily 
bound  to  carry  goods  entrusted  to  their  convey- 
ance to  the  residence  of  the  consignee.  Stoer  v. 
Crowley,  M*CleI.  &  Y.  129. 

Semble,  that  a  carrier  is  not  discharged  by  de- 
livering the  goods  to  a  wharfinger,  whose  wharf 
he  uses,  but  continues  to  be  liable  until  they  are 
received  by  the  party.  Wardell  v.  Mourillyan, 
2  Esp.  693— Kenyon. 

A.,  BnC,  and  D.,  being  in  partnership  as  car- 
riers, entered  into  an  agreement  with  S.  &  Co. 
to  carry  goods  for  them  from  London  to  Frame, 
where  they  should  te  deposited  in  the  warehouse 
of  A-,  the  resident  partner,  till  S.  &  Co.  should 
be  ready  to  receive  them  into  their  own.  The 
goods,  having  been  forwarded,  were,  after  they 
had  been  deposited  in  A.'s  warehouse,  destroyed 
there  by  fire : — Held,  that  the  liability  of  A.,  B., 
C.  and  D.,  as  earners,  ceased  on  the  arrival  of 
the  goods  aiFrome,  and  that  when  they  were  de- 


posited in  A.'s  warehouse,  they  could  only  be 
considered  as  warehousemen ; — Held  also,  that 
A.,  having  paid  over  the  amount  of  the  loss  to  S. 
&  Co.,  could  not  recover  a  proportion  from  B* 
C.  and  D.  In  re  Webb,  2  Moore,  500 ;  8  Taunt. 
443. 

A  common  carrier  between  A.  and  B,  (em- 
ployed to  carry  goods  from  A.  to  B.  to  be  for- 
warded to  C.)  carried  them  to  BM  and  there  put 
them  in  his  warehouse,  in  which  they  were  de- 
stroyed by  an  accidental  fire,  before  he  had  an 
opportunity  of  forwarding  them : — Held,  that  lie 
was  not  answerable  for  the  loss.  Garside  t. 
Trent  Navigation,  4  T.  R.  581. 

If  common  carriers  from  A.  to  B.  charge  and 
receive  for  cartage  of  goods  to  the  consignee's 
house  at  B.  from  a  warehouse  there,  where  they 
usually  unload,  but  which  docs  not  belong  to 
them,  they  must  answer  for  the  goods  if  destroy- 
ed in  the  warehouse  by  an  accidental  fire,  though 
they  allow  all  the  profits  of  the  carriage  to  an- 
other person,  and  that  circumstance  was  known 
to  the  consignee.  Hyde  v.  Trent  and  Mersey 
Navigation,  5  T.  R.  389 ;  1  Esp.  36. 

Guardians  of  a  female  under  age,  who  bad 
eloped,  are  justified  in  detaining  her  clothes ;  and 
a  carrier  to  whom  they  had  been  delivered  for 
the  purpose  of  conveyance  is  justified  in  deliver- 
ing them  over  to  the  guardians.  Barker  v.  Tay- 
lor, 1  C.  &  P.  101— Park. 

If  a  carrier,  by  mistake,  deliver  to  B.  goods 
consigned  and  sofa  to  C,  and  B.  appropriate  the 
goods,  and  the  carrier  on  demand,  without  action, 
pays  C.  their  value,  the  carrier  may  recover  it 
against  B.  as  money  paid  to  B.*s  use ;  but  not  as 
the  price  of  goods  sold  and  delivered  to  B.  Brown 
v.  Hodgson,  4  Taunt  189. 

Where,  in  an  action  for  the  loss  of  a  parcel,  the 
shopman  of  the  consignee  proved  that  he  did  not 
know  of  the  delivery  of  the  parcel,  and  believed 
that  it  could  not  have  been  delivered  without  his 
knowledge : — Held,  to  be  prima  facie  evidence  of 
non-dclivcry,  or  H  is,  at  all  events,  sufficient  to 
call  on  the  plaintiff  to  prove  a  delivery  to  the  car- 
rier.    Griffiths  v.  Lee,  1  C.  &  P.  1 10— Huilock. 

4.  To  whom  liable. 

An  action  lies  against  a  carrier  in  the  name  of 
the  consignor,  who  agreed  with  him  and  was  to 
pay  him.    Davis  v.  James,  5  Burr.  2680. 

Where  the  plaintiffs  consigned  goods,  accord- 
ing to  an  order  received,  to  a  person  they  did  not 
know,  and  who  afterwards  appeared  to  be  a  swin- 
dler, but  who  got  possession  of  them  by  the  car- 
rier's negligence : — Held,  that  they  might  main- 
tain an  action  against  the  carrier,  as  the  property 
had  not  passed  to  the  consignee.  Duff  v.  Budd, 
6  Moore,  469  ;3R&B.  177.  And  see  Stephen- 
son v.  Hart,  4  Bing.  476 ;  1  M.  At  P.  357. 

If  the  consignor  of  goods  deliver  them  to  a  par- 
ticular carrier  by  order  of  the  consignee,  and 
they  be  afterwards  lost,  the  consignor  cannot 
maintain  enaction  against  the  carrier  for  the  lose, 
although  he  paid  for  booking-  the  roods ;  the  ac- 
tion can  only  be  brought  by  the  Consignee. 
Datses  t.  jPedfc,  8  T.  R.  330 ;  3  Esp,  12. 
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common  law  of  carriers,  in  respect  of  any  articles 
to  be  conveyed  by  them,  unless  such  as  are  men- 
tioned in  the  act,  and  to  which  it  extends. 

7b  what  extent  available  before  the  statute.} — 
Before  the  statute,  it  was  held  that  a  carrier' 
might  not  only  limit,  but  exclude  all  responsibi- 
lity by  notice.  Mating  v.  Todd,  1  Stark.  72 ;  4 
Camp.  225— EUenborough.  And  see  Hill  v. 
Trent  and  Mersey  Navigation,  5  T. R.  389;  1 
Esp.36. 

A  keeper  of  a  booking  house  could  not  set  up 
a  notice,  that  he  would  not  be  answerable  for 
goods,  if  above  -a  certain  value,  as  a  defence 
against  the  effect  of  negligence  in  himself  or  bis 
servants.    Newborn  v.  Just,  2  C.  &.  P.  76 — Best 

Where  a  carrier  gave  notice  that  he  would  not 
be  liable  for  goods  Tost,  beyond  the  value  of  52., 
that  extended  to  the  property  of  passengers  going 
by  the  coach  or  other  carriage,  and  not  to  goods 
sent  to  be  carried  only.  Clarke  v.  Gray,  6  East, 
564 ;  2  Smith,  622 ;  4  Esp.  177. 

A  notice  that  the  proprietor  of  a  general  coach 
office  would  not  be  responsible  for  the  carriage  of 
parcels  of  more  than  5L  value,  unless' entered  as 
such,  would  not  avail  the  proprietor  of  a  coach, 
who  took  a  parcel  from  the  office,  unless  it  be 
otherwise  shown  that  he  was  connected  with 
the  office.  Macklin  v.  Waterhouse,  5  Bing.  212 ; 
2  M.  &  P.  319. 

A  notice  by  carriers  that  they  would  not  be 
accountable  for  the  loss  or  damage  of  goods, 
unless  the  terms  of  the  notice  were  complied  with,  | 
protected  them  as  well  against  a  loss  by  robbery, 
as  against  an  accidental  loss.  Covington  v.  WU- 
lan,  Gow,  115 — Dallas. 

A  carrier,  who  gave  two  notices  limiting  his 
responsibility,  was  bound  by  that  which  was 
least  beneficial  to  himself.  Munn  v.  Baker,  2 
Stark.  255— Ellenborough. 

A  carrier  placed  a  board  in  his  office,  giving 
notice  that  he  would  not  be  answerable  for  jewels, 
however  small  their  value,  unless  entered  as 
such ;  but  circulated  handbills, stating  generally, 
that  he  would  not  be  answerable  for  any  article 
above  the  value  of  SL  unless  entered  as  such : — 
Held,  that  he  was  answerable  for  the.  loss. of 
jewels  not  entered  as  such,  if  under  the  value  of 
51  Cobden  v.  Bolton,  2  Camp.  108— Ellenb. 

In  an  action  against  a  carrier  for  not  taking 
care  of,  and  safely  conveying  goods  according  to 
his  promise,  it  appeared  that  he  had  limited  bis 
responsibility  as  such,  by  means  of  ja  notice  of 
which  the  plaintiff  was  cognizant : — Held,  that 
he  having  declared  against  the  defendant  as  a 
carrier  in  the  usual  form,  could  not  insist  that 
the  goods  were  lost  from  the  defendant's  ware- 
house, before,  the  actual  carriage  of  the  goods 
commenced.  RoekeU  v.  Waterhouse,  2  Stark. 
461— Abbott 

Semble,  that  when  carriers  run  a  coach  from 
A.  to  B.  and  back,  notice  that  they  limit  their 
responsibility  on  the  carriage  of  parcels  from  A. 
to  Bt,  was  notice  that  they  limited  it  likewise 
from  B.  to  A.  Riley  v.  Home,  5  Bing.  217;  2  M. 
&  P.  331. 

A  carrier  by  water  contracting  to  carry  goods 


for  hire,  impliedly  promises  that  the  vessel  ihill 
be  tight  and  fit  for  the  purpose,  and  is  answerable 
for  damage  arising  from  leakage;  and  this 
though  he  had  given  notice  "  that  he  would  not 
be  answerable  for  any  damage,  unless  occasioned 
by  want  of  ordinary  care  in  the  master  or  crew 
of  the  vessel,  in  which  case  he  would  pay  KM.  per 
cent,  upon  such  damage,  so  as  the  whole  did  sot 
exceed  the  value  of  the  vessel  and  freight:"  for  a 
loss  happening  by  the  personal  default  of  the  car. 
rier  himself  (such  as  the  not  providing  a  sufficient 
vessel)  is  not  within  the  scope  of  such  notice, 
which  was  meant  to  exempt  the  carrier  from 
losses  by  accident  or  chance,  &c ;  even  if  it  were 
competent  to  a  common  carrier  to  exempt  him- 
self by  a  special  acceptance  from  the  responsibi- 
lity cast  upon  him  by  the  common  law,  &r  a  rea- 
sonable reward  to  make  good  all  losaesnot  arising 
from  the  act  of  God,  or  the  King's  enemies.  £94* 
v.  Metis,  5  East,  428 ;  1  Smith,  418. 

In  an  action  against  a  coach-owner  for  losing 
a  trunk,  the  defendant  was  allowed  to  pay  into 
court  the  amount  of  the  sum  to  which  he  had  by 
notice  limited  his  responsibility.  Button  v.  Bel 
ton,  3  DougL  59. 

7b  whom  to  be  given,] — A  carrier's  notice  limit- 
ing his  liability,  was  not  available,  if  it  appeared 
that  it  did  not  come  to  the  knowledge  of  the  cus- 
tomer. Kerr  v.  WUktn,  6  M.  &  S.  150;  2  Stark 
53. 

A  notice,  gi von  to  the  vendor,  was  equifatont 
to  notice  to  the  vendee  who  directed  the  goods  to 
be  sent     Maving  v.  Todd,  1  Stark.  72— EDeob. 

Notice  to  the  principal  is,  in  law,  notice  to  all 
agents:  therefore,  if  stagecoach  proprietors  hate 
given-the  usual  52.  notice  to  principals  in  London, 
in  the  month  of  January,  and  their  traveller,  whs 
proves  that  he  was  ignorant  of  such  notice,  sends 
them  from  Downham,  a  parcel,  containing  871 
he  has  received  for  them  in  the  month  of rebrs- 
ary,  by  a  coach  belonging  to  these  coach  proprie- 
tors, audit  is  lost ;  the  coach  proprietors  will  not 
be  responsible;  the  notice  given  to  the  principal 
being  considered  in  law  as  notice  to  all  their 
agents.  Mayhem  v.  Eames,  4  D.  &.  R.  484;  3  R 
cVGGOl;  1C.&P.550. 

The  carrier's  agent  telling  the  female  •erT*J* 
of  the  owner  of  a  parcel  above  the  value  of  5s 
that  it  ought  to  be  insured,  is  not  a  sufficient  no- 
tice of  the  limitation  of  the  carrier's  responsibit 
ty.  Macklin  v.  JPeterAouse,  5  Bing.213;  2  M.* 
P.  319. 

Where  it  was  agreed  between  tSie  ptotiffand 
one  of  the  defendants,  proprietors  of  a  stajpesne* 
to- carry  certain  parcels  for  the  plaintiff  free* 
expense,  which  were  accordingly  carried  fcrtws 
years,  but  there  was  no  evidence  of  any  know- 
ledge of  this  agreement  by  the  other  defendants? 
and  the  defendants  had  given  notice  that  thef 
would  not  be  accountable  for  parcels  above  tat 
value  of  51.  unless  entered  and  paid  for,  Ac  J— 
Held,  that  the  defendants  were  not  liable  fcr  m 
loss  of  a  parcel  of  above  the  value  of  5L  9tBif^ 
the  plaintiff  under  this  agreement,  of  thevajst 
of  which  no  notice  had  been  given  to  the  deftsv 
dants,  Bignold  v.  W*t*rheu*e,lH.&S>*& 
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Where  a  parcel  was  delivered  by  the  plaintiff's 
•gent  at  Wn  to  the  defendant,  to  be  carried  to 
the  plaintiff,  who  resided  in  London :  it  is  suffi- 
cient for  the  defendant  to  prove  that  the  plaintiff 
had  received  notice  in  London,  that  the  defendant 
would  not  be  responsible  for  goods  exceeding  51. 
in  value,  unless  entered  and  paid  for,  without 
proving  any  notice  to  the  agent  in  the  country, 
especially  if  the  terms  of  the  notice  extended  to 
deliveries  to  agents  in  the  country  as  well  as  in 
London ;  and  the  mere  circumstance  that  the  de- 
fendant's agent  received  the  parcel,  after  notice 
that  its  value  was  considerable,  does  not  amount 
to  a  waiver  of  such  notice.  Alfred  v.  Home,  3 
Stark.  136— Abbott 

Sticking  up  in  Office.] — A  notice  stuck  up  in 


by  carriers  exempted  them  from  their  liability  for 
the  loss  of  goods  above  the  value  of  51.,  unless  the 
appearance  of  the  goods  necessarily  indicated 
that  they  were  above  that  value.  Down  v.  Fto- 
mont,  4  Gamp.  4ft— Ellenborough, 

A  public  notice  given  by  carriers  that  they  will 
not  be  answerable  for  certain  specified  articles, 
or  any  other  goods  of  what  nature  or  kind  soever 
above  the  value  of  5Z.,  if  lost,  stolen  or  damaged, 
unless  a  special  agreement  is  made,  and  a  pre- 
mium  paid,  such  value  to  be  extended  at  the  time 
of  delivery,  seems  not  to  extend  to  goods  which 
do  not  fall  within  any  of  the  specified  articles, 
and  which,  from  their  bulk  and  quality  commu- 
nicated to  the  carriers  at  the  time  of  delivery, 
must  be  known  to  them  to  exceed  the  value  of  5L : 
and  therefore  it  seems  they  will  be  liable  for  any 


the  office,  to  be  of  any  avail,  must  be  in  such  |  damage  to  the  goods  arising  from  the  carriage, 


large  characters  that  a  person  delivering  goods  at 
the  office  cannot  fail  to  read  without  gross  negli- 
gence.    Clayton  v.  Hunt,  3  Camp.  2Z-— EUenb. 

If  a  carrier  receive  goods  at  a  distance  from 
his  office,  he  must  prove  that  the  special  terms  on 
which  he  deals  were  communicated  to  the  owner 
of  the  goods  through  some  other  medium  than  a 
notice  stuck  up  in  the  office.    Id. 

It  is  not  sufficient  notice  to  paste  upon  the 
door  of  the  office  a  bHl  blazoning  the  advantages 
of  bis  conveyances,  and  stating  in  small  charac- 
ters, at  the  bottom  of  it,  that  he  will  not  be 
answerable  for  goods  above  the  value  of  51.  unless 
entered  as  such,  and  paid  for  accordingly.  Butler 
v.  Heane,  2  Camp.  415— Ellenborough. 

It  is  net  sufficient  to  show  that  a  printed  no- 
tice was  exhibited  in  the  carrier's  office,  where 
the  goods  were  delivered  by  a  porter,  although  the 
porter  could  read,  and  had  seen  the  notice,  if  in 
fact  he  had  never  read  it  Kerr  v.  Wtilan,  2 
Stark.  53;  6M.cVS.150:  S.  P.  Davie  v.  Willon, 
2  Stark.  279. 

A  notice  of  certain  limitations  on  a  general 
liability,  suspended  at  the  termini  of  the  journey, 
will  not  attach  upon  the  delivery  of  goodB  at  in- 
termediate places,  where  no  such  notice  is  given. 
Gouger  v.  Jolly,  Holt,  317— Gibbs. 


By  Advertisement.] — In  an  action  against  a 
carrier  for  negligence,  the  defendant  cannot  read 
in  evidence  the  advertisement  in  a  newspaper,  by 
which  he  limits  his  responsibility,  unless  he  first 
prove  that  the  plaintiff  was  in  the  habit  of  read- 
ing that  paper.  Leeeon  v.  Holt,  1  Stark.  186— 
Ellenborough. 

But  semble,  that  an  advertisement  in  the  Ga- 
zette may  be  read  without  such  preparatory  proof, 
but  without  it  the  evidence  is  weak.    Id'. 

To  fix  a  plaintiff  with  knowledge  of  a  general 
notice  by  which  a  coach  proprietor  had  limited 
his  responsibility,  it  was  proved  that  the  plaintiff 
had  taken  in  for  three  years  a  newspaper  in  which 
the  notice  had  been  advertised  once  a  week;  the 
jury  having  nevertheless  found  a  verdict  against 
the  proprietor,  the  court  refused  a  new  trial. 
Rowley  v.  Home,  3  Bing.  2 ;  10  Moore,  247. 

Knowledge  of  Fake.]— The  usual  notice  given 


although  no  especial  agreement  be  made,  nor  any 
premium  paid;  but  at  all  events  they  .will  be 
liable  for  damage  arising  from  gross  negligence 
notwithstanding  such  notice.  Beck  v.  Evans,  16 
East,  244 :  3  Camp.  267. 

A  notice  by  carriers  that  they  will  not  be  an- 
swerable for  any  goods  above  the  value  of  SL 
unless  entered  as  such  and  paid  for  accordingly, 
applies  to  goods  which  from  their  bulk  may  be 
supposed  to  exceed  the  specified  value.  Thoro- 
good  v.  Marshy  Gow,  105— Dallas. 

Notwithstanding  a  notice  by  carriers  that  they 
will  not  be  accountable  for  goods  of  a  particular 
description  above  the  value  of  51.  "  unless  speci- 
fied and  paid  for  as  such  when  delivered,"  it  was 
held,  that  they  were  liable  for  damage,  done  to 
an  article  of  this  description,  much  above  the 
value  of  67.,  although  not  paid  for  as  such  when 
delivered,  their  book-keeper  having  been  then  in- 
formed* of  its  value,  and  desired  to  charge  for  it 
what  he  pleased,  which  should  be  paid  provided  it 
was  taken  care  of.  Wilson  v.  Freeman,  3  Camp. 
527 — Ellenborough. 

Notice  is  not  defeated  by  proof  that  the  book- 
keeper who  received  the  goods  was  conscious*  of 
or  might  have  inferred  their  value.  Levi  v.  Wa- 
terhouse,l  Price,  28C^ 

If  a  carrier  gives  notice  that  he  will  not  be  ac- 
countable for  goods  above  the  value  of  2QL  un- 
less entered,  and  an  insurance  paid,  over  and 
above  the  price  charged  for  carriage,  according 
to  their  value :  a  person  who  enters  silk  exceeding 
the  value  of  20/.  and  does  not  pay  the  insurance, 
cannot  recover  any  part  of  the  value  of  the  goods, 
if  lost    Harris  v.  Packwood,  3  Taunt.  264. 

Although  the  price  he  agrees  to  pay  for  the 
carriage  of  the  silk  is,  on  account  of  its  supe- 
rior value,  higher  than  the  ordinary  price  charged 
even  for  the  carriage  of  bulky  articles.  Id. 

And  although  the  carrier  does  not  prove  that 
the  loss  happened  by  any  of  those  accidents 
against  which  the  law  makes  him  an  insurer.  Id. 

Semble,  a  carrier  is  entitled  to  make  a  higher 
charge  for  the  superior  risk  attending  the  car- 
riage of  valuable  goods,  but  the  charge  must  be 
reasonable..   Id. 

A  common  carrier  gave  public  notice  that  he 
would  not  hold  himself  accountable  for  any  parcel 
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above  the  Value  of  51,  if  lost  or  damaged,  unless 
the  same  were  entered  as  such,  and  paid,  for  ac- 
cordingly, when  delivered.  A  person  who  knew 
that  the  carrier  had  given  this  notice,  delivered 
to  him  a  parcel  containing  goods  (much  exceed- 
ing the  value  of  5/.)  to  be  carried  from  L.  to  B., 
and  the  carrier  accepted  them  for  that  purpose. 
The  price  of  the  carriage  was  not  then  paid.  The 
carrier  knew  the  parcel  contained  goods  much 
exceeding  5t.  The  parcel  was  lost; — Held,  that 
the  carrier  was  not  responsible.  Marsh  v.  Horne, 
5B.&C.322;  8  D.  &  R.  223. 


V,  Lien  and  Remuneration. 

The  lien  of  a  common  carrier  for  his  general 
balance — however  it  may  arise  in  point  of  law 
from  an  implied  agreement — to  be  inferred  from 
a  general  usage  of  trade,  must  be  proved  by  clear 
and  satisfactory  instances,  sufficiently  numerous 
and  general  to  warrant  so  extensive  a  conclusion 
affecting  the  custom  of  the  realm  ;  yet  is  not  to  be 
favoured,  nor  can  it  be  supported  by  a  few  recent 
instances  of  detention  ot  goods  by  four  or  five 
carriers  for  their  general  balance.  But  such  a 
lien  may  be  inferred  from  evidence  of  the  parti- 
cular mode  of  dealing  between  the  respective  par. 
tics.  Rushforih  v.  Hatfield,  6  East,  519 ;  2  Smith, 
624.  And  see  Whitehead  v.  Vaugfian,  6  East, 
523,  n.     Holderness  v.  Collison,  7  B.  &  C.  212. 

And  a  jury  having  negatived  such  a  general 
usage,  though  proved  to  have  been  frequently 
exercised  by  the  defendant  and  various  other 
common  carriers  throughout  the  north  for  ten  or 
twelve  years  beforehand  in  one  instance-  po  far 
back  as  thirty  years,  though  not  opposed  by  other 
evidence,  the  court  refused  to  grant  a  new  trial. 
Rushforth  v.  Hadfield,  7  East,  224 ;  3  Smith,  221. 

fL  carrier  who,  by  the  usage  of  a  particular 
trade,  is  to  be  paid  for  the  carriage  of  goods  by 
the  consignor,  has  no  right  to  retain  them,  against 
the  consignee,  for  a  general  balance  due  to  him 
for  the  carriage  of  other  goods  of  the  same  sort 
sent  by  the  consignor.  Butler  v.  Woolcott,  2  N. 
R.  64, 

Where  a  carrier  had  given  notice  that  all  goods 
would  be  subjeet  to  a  lien,  not  only  for  the  freight 
of  the  particular  articles,  but  also  for  any  general 
balanco  due  from  their  respective  Owners  ;  and 
goods  were  sent  by  the  carrier  addressed  to  the 
order  of  J.  S.  who  was  merely  a  factor  i-^-Hcld, 
that  the  carrier  had  not  any  lien  as  against  the 
real  owner,  for  a  balance  due  from  J.  S.  Wright 
v.  Sndl,  5  B.  &  A.  350. 

QuDBre*  whether  if  he  had  given  notice  that  all 
good  to  whomsoever  belonging,  should  be  sub- 
ject to  a  lien  for  any  general  balance  that  might 
be  due  from  the  persons  to  whom  they  were  ad- 
dressed, he  would  have  any  right  to  retain  goods 
for,  a  balance  due  from  J.  S.?    Id. 

Where  goods  are  taken  by  the  owner  from  the 
wagon,  the  carrier  or  warehouseman  has  no 
claim  for  booking  or  warehouse  room,  there  being 
in  such  case  no  lien.  Lambert  v.  Robin»ony  1 
Esp.  119— Eyre. 

If  a  person  go  to  a  coach  office,  and  direct  that 


a  place  be  booked  for  him  by  a  particular  end, 
and  that  be  done,  and  he  leave  his  portmanteau, 
the  coach  proprietor  will  have  a  lien  on  the  port, 
manteau  for  something,  but  not  for  the  fall 
amount  of  the  coach  fare ;  but  if  the  party  merely 
leave  the  portmanteau  while  he  goes  to  inquire 
if  there  be  an  earlier  coach,  and  no  place  be  ac- 
tually booked,  the  coach  proprietor  has  no  liea 
at  all.  Higgina  v.  BrctherUm,  5  C.  &  P.  2— Tent 

If  a' carrier  receive  goods  to  be  carried,  be 
cannot  retain  the  goods,  and  put  the  consignor  of 
the  goods  upon  proof  of  his  title  to  them.  Anon. 
cited  3  Esp.  115— Gould. 

If,  before  sending  goods  by  a  carrier,  the  sender 
applies  at  his  wharf  to  know  at  what  price  certain 
goodh  will  be  carried,  and  he  is  told  by  a  clerk, 
who  is  transacting  the  business  there,  2s.  W.  per 
cwt,  and  on  the  faith  oftbis  he  sends  the  goods, 
the  carrier  cannot  charge  more,  although  it  be 
proved  that  the  carrier  had  previously  ordered  his 
clerks  to  charge  all  goods  according  to  a  printed 
book  of  rales,  in  which  3s.  672.  per  cwt.  was  set 
down  for  goods  of  the  sort  in  question.  Wink- 
field  v.  Pockington,  2  C.  &.  P.  599— Tenterden. 


VI.  Booking-office  Keeps**. 

A  booking-office  keeper,  who  also  keeps  i 
wine  vault,  is  guilty  of  negligence,  if  he  allows 
goods  to  remain  in  front  of  the  bar,  exposed  to 
persons  coming  in  for  liquor,  even  though  they 
are  of  two  large  a  size  to  be  conveniently  taken 
into  the  bar  behind  the  counter.  Dowry.  MuU, 
5  C.  At  P.  175— Park. 

Evidence,  that,  at  the  door  of  a  booking-office, 
there  is  a  board  on  which  is  painted  u  convey* 
ances  to  all  parts  -of  the  world,"  and  a  list  of 
names  of  places,  is  not  sufficient  proof  that  the 
owner  of  the  office  is  a  common  carrier,  so  as  to 
charge  him  for  the  loss  of  a  box  that  was  booked 
there.     Upston  v.  Slark,  2  C.  &  P.  598— Tent 

If  a  common  carrier  demand  a  certain  mm 
for  booking,  and  refuse  to  take  charge  of  goods 
unless  such  sum  be  paid,  he  is  not  liable  to  an 
action  if  they  be  left  without  being  paid  for  and 

are  lost    v.  Jackson,  Peake's  Add.  Gu« 

185 — Kcnyon. 

If  a  carrier  direct  goods  to  be  sent  to  a  parti- 
cular booking  office,  he  is  answerable  for  the 
negligence  of  the  booking-office  keeper.  Cafe- 
pepper  v.  Good,  5  C.  &  P.  380 — Gaselee. 


VII.  Actions. 

By  1  Will  4,  c.  69,  #.  7,  where  any  parcel  or 
package  which  has  been  delivered,  and,  the  value 
being  declared,  the  increased  rate  of  charges  paid, 
has  been  lost  or  damaged,  the  party  entitled  to 
recover  damages  in  respect  of  such  loss  ordamage, 
shall  also  be  entitled  to  recover  back  the  increased 
charges  so  paid,  in  addition  to  the  value. 

By  *.  9,  carriers  are  not  to  be  concluded  by  the 

declared  value,  but  are  only  to  be  liable  to  son 

damages  as  are  proved,  not  exceeding  the  *+ 

|dare^vahie,toge^rwiththeiDcre€^charf«. 
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By  8s  10,  money  may  be  paid  into  court  in  all 
actions  for  loss  or  injury. 

Proof  of  contract  is  not  necessary  to  support 
an  action  against  common  Carriers :  they  may 
be  sued  in  an  action  on  the  case  for  the  injury  as 
arising  ex  delicto,  and  such  an  action  is  not  ne- 
cessarily to  be  considered  quasi  ex  contractu,  or 
founded  on  contract.  Brothertan  v.  Wood  (in 
error,)  6  Moore,  141 ;  9  Price,  408 ;  3  B.  &. 
B.54. 

The  inscription  on  a  stage  coach*  of  the  name 
of  the  party  licensed  to  use  it,  is  evidence  against 
him  of  ownership,  as  well  in  an  action  as  on 
summary  proceedings.  Harford  v.  Nelson,  1  B. 
6c  Ado!.  571. 

In  an  action  against  a  carrier  for  the  loss  of  a 
box,  the  person  at  the  booking-office  who  deli- 
vcrcd  tiie  goods  to  the  carrier,  is  a  competent 
witness  to  prove  the  state  in  which  they  were  de- 
livered. Colepepper  v.  Good,  5  C.  &  P.  380 — 
Gaselee. 

A  declaration  in  assumpsit,  stating  that  goods 
bad  been  delivered  to  the  defendants,  as  carriers, 
to  be  conveyed  by  them  for  a  reasonable  reward, 
and  that  they  undertook  to  carry  them  safely 
and  securely,  and  deliver  them  accordingly,  and 
assigning  for  breach  that  they  had  lost  the  same, 
is  sufficient  to  admit  proof  that  they  had  been 
guilty  of  gross  negligence.  Smith  v.  Home,  2 
Moore,  18;  8  Taunt.  144;  Holt,  643. 

In  an-  action  by  the  consignor  of  goods  against 
a  carrier  for  non-delivery,  where  the  plaintiff 
averred  that  the  defendant  undertook  to  deliver, 
&c.in  consideration  of  the  hire  to  be  paid  by  the 
plaintiff;  proof  that  the  hire  was  to  be  paid  by 
the  consignee,  was  held  to  be  no  variance,  the 
consignor  being  by  law  liable.  Moore  v.  Wilson, 
1T.R.659. 

An  averment  of  an  undertaking  to  carry  goods 
to  R-,  to  be  delivered  to  C.  B.,  to  be  paid  for  on 
delivery,  shows  with  sufficient  certainty  that  the 
price  of  the  goods  was  to  be  paid  by  C.  Bn  the 
consignee,  to  the  carrier.  Jacobs  v.  Nelson,  3 
Taunt  423. 

.  Assumpsit  may  be  maintained  in  the  common 
form  of  declaring,  against  a  carrier  for  the  loss  of 
goods  which  were  of  above  52.  value,  and  were 
not  in  fact  paid  for  accordingly,  although  it  were 
part  of  the  contract  proved  by  a  general  notice, 
fixed  up  in  the  carrier's  office,  and  presumed  to 
be  known  and  assented  to  by  the  plaintiff  that 
the  "  carrier  would  not  be  accountable  for  more 
than  51.  for  goods,  unless  entered  as  such  and 
paid  for  accordingly.'1  Clarke  v.  Gray,  6  East, 
564;  2  Smith,  622;  4  Esp.  177. 

A  misdescription  of  the  termini  is  fatal  in  as- 
sumpsit against  a  carrier  for  the  loss  of  goods. 
Tucker  v.  Cracklin,  2  Stark.  385— Abbott 

In  an  action  of  case  against  a  carrier  for  the 
loss  of  a  trunk : — Held,  that  the  terminus  a  quo 
was  immaterial,  as  the  gist  of  the  action  was  the 
non-delivery  at  the  place  it  ought  to  have  gone 
to,     Woodward  v.  Booth,  7  B.  &,  C.  303. 

A  declaration  in  ease  stated,  that  plaintiff  deli- 
vered a  trunk  to  defendant,  to  be  put  in  a  coach 
at  Chester,  in  the  county  of  Cheater,  to  wit,  at 


&c.  Proof  that  it  was  delivered  at  Chester,  in 
the  county  of  the  city  of  Chester : — Held,  no  va- 
riance, there,  being  no  other  place  of  the  same 
name.    id. 

Where  a  count  in  a  declaration  against  a  car- 
rier  by  water,  alleged,  that  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  had 
caused  to  be  shipped  on  board  the  defendant's 
vessel  a  quantity  of  wheat,  to  be  carried  to  a  cer- 
tain place  for  freight,  to  be  therefore  paid  to  the 
defendant,  he  undertook  to  carry  the  wheat 
safely,  and  deliver  it  for  the  plaintiff  on  a  given 
day  ;  but  it  appeared  that  the  defendant's  under- 
taking to  carry  was  made  before  the  whole  of  the 
wheat  had  been  shipped  on  board  of  the  ves- 
sel : — Held,  that  the  count  might  be  supported, 
although  it  was  objected  that  the  consideration 
for  the  promise  was  executory.  Streeter  v.  Hor~ 
lock,  7  Moore,  283 ;  1  BiDg.  34. 

In  an  action  on  the  case  against  the  proprietor 
of  a  Btage  coach,  for  an  injury  sustained  by  a  pas- 
senger, the  declaration  alleged  that  the  defendant 
was  the  owner  of  a  stage  coach  for.  the  convey- 
ance of  passengers  from  London  to  Blackheath, 
and  that  the  plaintiff  had  agreed  to  become  a 
passenger,  and  the  defendant  to  receive  him  as 
such  passenger,  to  be  carried  from  London  to 
Blackheath ;  and  the  evidence  was  that  the 
words  "  London  and  Blackheath"  were  painted 
on  the  coach  door ;  that  the  coach  was  licensed 
to  run  from  Charing  Cross  only,  and  that  the 
plaintiff  was  taken  up  at  the  Elephant  and  Cas- 
tle, in  St  George's  Fields: — Held,  that  as  Char- 
ing Cross  and  St.George'6  Fields  are  both,  in  com- 
mon parlance,  styled  "London,"  the  variance  was 
immaterial,  and  the  allegation  sufficiently  proved. 
DUcham  v.  Chitis,  I  M.  &  P.  735;  4  Bing.  706. 

An  averment  of  a  contract  to  carry  goods  from 
London  to  Bath,  is  supported  by  evidence  of  a 
contract  to  carry  from  Westminster  to  Bath; 
London  must  be  taken  in  the  enlarged  and  popu- 
lar sense  of  a  collective  name,  and  not  in  a  limit- 
ed sense,  applicable  to  the  city  only.  Beckford  v. 
Crutwell,  1  M.  &  Rob.  187;  5  C.  &,  P.  242— 
Tenterden. 
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I.  Malicious  Arrest. 


1.  Malice. 

Malice  must  be  proved  in  an  action  for  a  ma- 
licious  arrest  George  v.  Radford,  3  C.  &  P. 
464— -Tcntcrden* 

An  action  will  not  lie  against  a  party  suing 
out  a  writ,  if  he  neglect  to  countermand  it  after 
payment  of  the  debt,  at  least,  unless  malice  be 
averred.    Scheibel  v.  Fairbain,  1  B.  &  P.  388. 

And  if  the  costs  were  paid  as  well  as  the  debt. 
Page  v.  Wiple,  3  East,  314. 

And  in  an  action  for  maliciously  holding  to 
bail,  it  is  not  sufficient  to  prove  that  the  writ  was 
sued  out  titer  payment  of  the  debt,  if  the  cir- 


cumstances afford  no  inference  of  malice;  bat  in 
such  -case  evidence  of  actual  malice  most  bt 
given.  Gibson  v.  Chaters,  2  R  &  P.  129.  And 
see  Silver  sides  v.  JBovtUy,  1  Moore,  92. 

A.  arrested  BM  for  money  paid  to  his  use,  on 
the  10th  of  December,  and  was  ruled  to  declare 
on  the  17th ;  filed  a  declaration  on  the  24th;  and 
discontinued  the  action,  upon  payment  of  costs, 
on  the  31st: — Held,  in  case  for  a  malicious  ar- 
rest, that  this  was  a  sufficient  prima  facie  evi- 
dence of  malice,  and  want  of  probable  cause. 
Nicholson  v.  CoghiU,6  D.&.R.12;  4  B.  &C9L 

A  plaintiff,  who,  acting  under  what  he  con- 
ceives sound  advice,  takes  the  defendant  in  env 
cution,  after  he.  has  taken  the  defendant's  bail  in 
execution,  is  not  liable  to  an  action  for  mali- 
ciously arresting  the  defendant,  although  pre- 
vious to  the  arrest,  he  had  notice  from  the  defen- 
dant that  his  proceedings  were  illegal.  Snow  t. 
Allen,  1  Stark.  502— Ellenborough. 

Where  A.  arrested  B.  upon  the  advice  of  hie 
special  pleader  that  he  bad  a  good  cause  of  ac- 
tion, but  afterwards,  upon  being  ruled  to  declare, 
discontinued  proceedings,  and  B.  brought  an  ac- 
tion for  a  malicious  arrest  without  any  reasonable 
or  probable  cause : — Held,  that  the  reasonable- 
ness or  probability  of  the  cause  was  a  mixed 
question  of  law  and  fact  for  the  jury  to  decide; 
and  that  they  were  rightly  told  by  the  judge  at 
Nisi  Prius,  that  if  they  believed  the  defendant  to 
have  acted  bona  fide  upon  the  advice  be  had 
received,  he  was  entitled  to  a  verdict;  bat  if 
otherwise,  they  ought  to  find  for  the  plaintiff. 
Ravenga  v.  Macintosh,  4  D.  Jfc  R.  107;  2  R  & 
C.693;  1C.&P.204. 

In  an  action  for  maliciously  holding  the  plain- 
tiff to  bail,  which  was  founded  on  the  single  fact 
of  her  having  been  arrested  on  mesne  process,  at 
the  suit  of  the  defendant,  for  money  due  from 
her  as  administratrix  of  her  husband,  to  the  de- 
fendant as  indorsee  of  two  notes  made  by  the 
husband ;  no  proof  having  been  offered  on  the 
trial  of  malice  express  or  implied,  the  jury  gat* 
a  verdict  for  the  plaintiff,  with  5a.  damages :  en  » 
motion  to  set  aside  the  verdict,  and  enter  a  nor 
suit  on  the  assumed  defect  in  the  plaintiffs  cue 
of  the  absence  of  evidence  of  malice,  the  court 
were  inclined  to  hold  that  such  a  case  of  implied 
malice  had  been  made  out,  as  would  support  tsc 
verdict  against  that  objection :  the  damages  be- 
ing very  small,  however,  they  held  it  to  be  a  ease 
in  which  they  ought  not  to  interfere,  and  rerwed 
a  rule  to  show  cause.  Fletcher  v.  Webb,  11  Pnc*» 
381. 

A.  having  by  his  laches  lost  all  right  of  actica 
on  a  note  indorsed  by  R,  arrests  B-,  and  after 
wards  discontinues  the  action;  these  cirennr 
stances  do  not  of  themselves  so  exclude  ail  pro- 
bable cause  as  to  afford  a  presnmption  of  malice. 
Bristow  v.  Heywood,  1  Stark.  48 ;  4  Camp.2lS- 
EUenborough. 

The  first  action  being  non-prossed,  is  not ef 
itself  evidence  of  malice*  Sinclair  v.  EUrtd,  * 
Taunt  7. 

An  action  for  maliciously  holding  to  bail,  when 
less  than  107.  was  due,  cannot  lie  sustained,  ■"* 
less  it  is  in  proof  that  the  plaintiff  knew  the  fact 
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to  be  so.  It  is  not  sufficient  that,  in  tho  action, 
less  than  10/.  was  paid  into  court,  which  the 
plaintiff  took  out,  and  proceeded  no  further  in 
the  action.  Jackson  v.  Burleigh,  3  Esp.  34 — 
Kenyon. 

If  the  declaration  avers  that  B.  the  defendant 
had  no  cause  of  action  against  A.  the  plaintiff, 
to  the  amount  of  10/.,  and  it  appears  that  A.  was 
indebted  to  him  above  that  sum,  although  not 
nearly  to  the  amount  sworn  to  in  the  affidavit  to 
hold  to  bail,  the  action  cannot  be  supported,  as 
A.  should  have  declared  against  B.  for  mali- 
ciously holding  him  to  bail  for  a  greater  sum  than 
was  really  due ;  but  if,  in  fact,  B.  was  largely  in- 
debted to  A.  on  a  balance  of  accounts,  and  had 
only  a  cross  demand  upon  him,  for  a  different 
cause  from  that  mentioned  in  the  affidavit  to  hold 
to  bail,  then  the  above  averment  is  not  falsified, 
as  in  that  case  A.  did  not  owe  B.  10/.,  and  B.  bad 
no  cause  of  action  for  which  he  could  lawfully 
hold  A.  to  bail.  Wetherden  v.  Embden,  1  Camp. 
295— Mansfield. 

Where  the  declaration  averred  that  defendant 
had  no  cause  of  action  against  the  plaintiff  for 
which  the  latter  was  liable  to  be  held  to  bail,  and 
at  the  trial  it  was  proved  that  the  plaintiff  owed 
the  defendant  at  the  time  of  the  arrest  12/. :  after 
verdict  for  plaintiff,  the  court  of  K.  B.  set  it  aside, 
on  the  ground  that  plaintiff  had  not  proved  the 
injury  complained  of  in  his  declaration.  Wil- 
kinson v.  Mawbey,  1  Camp.  297— Gould. 

An  action  cannot  be  maintained  for  a  mali-. 
cious  arrest  bv  A.  against  B.,  if  A.  owed  B.  the 
•am  for  which  he  was  held  to  bail,  although  B. 
was  indebted  to  A.  to  a  larger  amount  Brown  v. 
Pigeon,  2  Camp.  594 — Ellenborough. 

Where  A.  arrested  B.  for  20/.,  knowing  that 
upon  the  balance  of  their  mutual  dealings  there 
was  but  57.  due  to  him  : — Held,  that  the  arrest 
was  malicious,  and  without  any  probable  cause. 
Austin  v.  Debnam,  4  D.  &  R.  653;  3  B.  &  C.  139. 

^  The  plaintiff  was  arrested  by  the  indorsee  of  a 
bill  purporting  to  be  drawn  on,  and  accepted  by 
him,  but  the  acceptance  was  not  his : — Held,  that 
this  was  not  sufficient  in  an  action  for  a  malicious 
arrest,  the  defendant  having  acted  under  mistake, 
and  without  malice.  Spencer  v.  Jacob,  M.  &  M. 
180— Tenterden. 

Where  a  cause  (in  which  the  defendant  has 
been  arrested)  is  referred  to  arbitration,  and  the 
award  is  given  in  favour  of  the  defendant,  he 
cannot  on  that  ground  maintain  an  action  against 
the  plaintiff  for  a  malicious  arrest.  Haberskon 
v.  Troby,  Peake,  Add.  Cases,  181 ;  3  Esp.  33— 
Kenyon.  And  see  Thomson  v.  Atkinson.  6  B.  & 
C.  193. 

In  an  action  for  maliciously  arresting  the 
plaintiff,  and  taking  him  in  execution  at  the  de- 
fendant's suit,  it  seems  that  the  latter  is  liable, 
although  the  plaintiff  was  taken  in  execution  at 
the  instance  of  defendant's  attorney,  and  without 
the  knowledge  or  assent  of  the  defendant.  Jones 
t.  NicJwlls,  3  M.  &  P.  12. 

By  a  cognovit,  A.  confessed  the  action, and  that 
B.  had  sustained  damage  to  the  amount  of  3000/. ; 
and  agreed,  that,  in  cose  A.  should  make  default 

vol.  i  3w 


in  payment  of  259/.  on  the  7th  of  May,  B.  should 
be  at  liberty  to  enter  up  judgment  for  3000/^  and 
sue  out  execution  for  259/.  and  costs,  which  would 
have  left  a  principal  sum  of  1650/.  due  to  B.  A. 
not  having  paid  the  259/.  on  the  7th  of  May,  B. 
entered  up  judgment,  and  sued  out  execution  for 
3011/.,  indorsed  with  a  direction  to  the  sheriff 
requiring  him  to  levy  1967/.  and  A.  was  arrested 
and  detained  in  prison  for  that  sum; — Held, that 
A.  might  maintain  an  action  against  B.  for  having 
caused  him  to  be  arrested  for  a  larger  sum  than 
he  ought      Wentworth  v.  Sullen,  9  B.  &  C.  840. 


2.  Process  and  Arrest- 

In  an  action  for  a  malicious  arrest,  it  is  neces- 
sary to  state  the  writ  Oadd  v.  Bennett,  5  Price, 
540. 

The  declaration  in  an  action  for  maliciously 
causing  a  writ  to  be  sued  out,  whereon  the  plain- 
tiff was  imprisoned,  stating  the  process  with  the 
ac  etiam  clause  as  sued  out  fbr  50/.  (instead  of 
30/.  according  to  the  fact)  and  an  indorsement  of 
15/.,  the  warrant  being  for  30/.,  is  a  fatal  vari- 
ance.   Id. 

In  an  action  fbr  a  malicious  arrest,  the  plain- 
tiff must  prove  the  sheriff's  warrant  on  the  writ 
against  him.  Lloyd  v.  Harris,  Peake,  174 — 
Kenyon. 

A  bailable  writ  is  not  necessarily  a  special 
writ  within  the  51  Geo.  3,  c.  124,  and,  therefore, 
a  plea  stating  that  plaintiff  commenced  his  action 
bv  a  bailable  writ  indorsed  for  bail  for  60/.,  by 
virtue  of  which  defendant  was  arrested ;  and  that 
plaintiff's  then  cause  of  action  did  not  amount  to 
15/.,  or  to  any  sum  fbr  which  defendant  was 
liable  to  be  arrested,  was  held  bad  on  general  de- 
murrer for  not  showing  the  writ  to  be  a  special 
writ  Ball  v.  Swan,  1  B.  Az,  A.  393. 

An  officer,  who  had  a  writ  against  a  man,  sent 
to  him  to  say  so,  and  asked  him  to  appoint  a  time 
to  come  to  his  office  and  execute  a  bail  bond, 
which  he  did : — Held,  not  to  constitute  an  arrest, 
so  as  to  support  an  action  for  a  malicious  arrest, 
although  the  original  plaintiff  had  no  cause  of 
aotion.  Berry  v.  Adamson,  6  B.  &  C.  528 ;  9  D. 
&R.558;  2C.&P.503. 

An  allegation  that  the  defendant  maliciously 
caused  the  plaintiff  to  be  arrested,  and  to  be  de- 
tained in  prison,  until,  in  order  to  procure  his 
release,  he  was  forced  to  procure  bail,  is  not  a 
divisible  allegation ;  and  if  there  was  a  giving  of 
bail  proved,  but  no  evidence  of  any  arrest,  it  ia 
not  sufficient    Id. 

In  one  case  at  nisi  prius,  it  was  held  that  an 
action  lies  for  maliciously  holding  a  party  to 
bail,  although  he  is  never  arrested,  but  is  told 
that  there  is  a  writ  out  against  him,  and  he  goes 
to  the  sheriff's  officer  and  gives  bail.  Small  v. 
Gray,  2  C;  &  P.  605— Tenterden. 

A.  by  mistake  sues  out  a  bailable  writ  against 
B.,  and  gives  it  to  C.  an  officer,  to  be  executed ; 
C.  says  to  B.  ho  has  a  writ  against  him  ;  but,  B. 
denying  that  be  owed  the  money,  C.  does  not 
take  him  into  actual  custody.  On  inquiry,  the 
mistake  is  discovered,  and  B.  is  told  he  need 
give  himself  no  further  trouble  in  the  matter; 


leu  borough. 

Averment  in  an  action  for  a  malicious  arrest. 
Hint  the  defendant  detained  the  plaintiff  until  ho 
found  bait;  if  some  detention  be  proved,  it  is  suf- 
ficient to  support  the  action,  although  no  bail  be 
put  in.  BrisMto  r.  Hemcood,  1  Stark.  46 ;  4  Camp. 
213— Ellon  borough. 

An  allegation  that  the  plaintiff  gars  bail  to 
the  sheriff  for  his  appearance  at  the  return  of  the 
Writ,  is  not  supported  by  evidence  that  he  paid 
the  debt  and  KM.  for  costs  into  the  hands  of  the 
sheriff  ;  but  he  may  still  maintain  the  action,  al- 
though he  cannot  recover  for  the  consequential 
damage.    Id. 


3.   Termination  of  Suit. 

An  action  lor  a  malicious  arrest  cannot  be 
maintained  where  the  former  cause  was  termi- 
nated by  a  stet  processus,  by  the  consent  of  the 
Cies.  Wilkiiuon  v.  Howel,  M.  A,  H.  405— 
tcrden. 

Rnle  to  set  aside  nonsuit  afterwards  refused. 
Id, 

An  action  may  be  brought  to  recover  damages 
for  a  malicious  arrest,  where  the  suit  is  termi- 
nated by  a  rule  of  court;  and  that  rule  is  evidence 
of  the  termination  of  the  suit  Brook  v.  Carpal- 
ter.  3  Bing.  397 ;  11  Moore,  59. 

Although  it  was  objected  that  it  was  obtained 
merely  on  the  oath  of  the  plaintiff,  who  would, 
by  its  admission,  be  in  effect  giving  evidence  in 
her  own  cause.    Id. 

A  judge's  order  to  stay  proceedings  in  the  first 
snil,  on  payment  of  coats,  and  proof  of  such  pay- 
ment, is  not  sufficient  evidence  that  (ha  first  suit 
is  at  an  end.  Kirk  v.  *VencA,  1  Esp.  80— Kenyan. 
And  tcf  Ilanry  v.  Morgan,  2  Stark.  19. 

Proof  that  no  declaration  was  filed  or  delivered 
within  a  year  after  the  return  of  the 


ficient 


3  B.  &.  Adol.  397. 

An  averment  that  the  sail  is  wholly  ended  and 
determined,  is  evidenced  by  proof  nf  the  rule  to 
discontinue  upon  payment  of  costs,  and  that  the 
costs  were  taxed  and  paid.  Bristom  v.  Heyaood, 
1  Stark.  48 ;  4  Camp.  213—  Ellen  borough. 

The  allegation  that  the  defendants  "did  not 
prosecute  the  suit  complained  of,  but  therein 
made  default,  and  their  pledges  were  in  mercy, 
4c."  is  not  supported  by  a  proof  of  a  rule  to 
discontinue  on  payment  of  costs,  and  proof  of 
payment  of  such  costs: — Held,  also  that  the 
court  could  not  reject  the  allegation  of  the  judg- 
ment of  nonpros,  as,  without  that,  it  would  not  be 
sbown  how  the  suit  was  terminated.  Webb  v. 
JfiU,3C.&.P.  485;  M.&.M.953— Tenterden. 

The  plaintiff,  on  the  6th  of  February,  took  out 
a  rule  to  discontinue  bis  action  upon  payment  of 
coats,  to  be  taxed  by  the  master ;  and  on  the  7th 
an  appointment  was  made  by  the  master,  but  the 
costs  were  not  taied  and  paid  until  the  11th  of 


that  the  latter  action  was  brought  before  the  Erst 
was  discontinued: — Held,  (hat  it  was  not)  and 
that  when  the  judgment  o(  discontinuance  «u 
entered,  it  had  relation  back  to  the  day  when  lbs 
original  rale  to  discontinue  was  taken  out  flnindi 
v.t'tacockc,SO.&U.<Z;  1  B.  &  C  649. 

Where  the  declaration  in  setting  out  a  jodf. 
men t  by  default  in  the  former  action,  stated  that 
"  it  was  thereupon  considered  that  the  then  plane 
tiffs  should  take  nothing  by  their  said  writ,  but 
that  they  and  their  pledges  to  prosecute  sbcaU 
be  in  mercy,  &c. ; "  it  is  no  material  variance,  if 
the  record  produced  in  evidence  have  nd  the 
words  "  and  their  pledges  to  prosecute,"  but  onlj 
have  an  "etc.;"  for  these  words  may  be  rejects! 
as  surplusage,  the  substance  of  the  allegstke, 
being  the  discontinuance  of  the  former  wiu 
Judge  v.  Morgan,  13  East,  547.  And  «r  Krai 
v.  rBj&i-,4Taunt.616. 

4.  In  Inferior  Courts. 

An  action  was  held  to  lie  for  holding  to  bail  in 
an  inferior  court,  when  no  more  than  30a.  was 
due.     Smith  v.  Colts/,  2  Wils.  376. 

So  when  the  inferior  court  had  no  iarisdiotioa 
over  the  cause.    (.Win  v.  Wiicock,  2  Win.  301 

In  an  action  for  maliciously  arresting  and  im- 
prisoning the  plaintiff  upon  a  plaint  for  debt  la 
the  Sheriff's  Court  in  London,  without  rcasta- 
able  or  probable  cause,  it  is  sufficient  In  slkts 
and  prove  that  the  plaint  was  made  ■  at  lb*  She- 
riff's Court  in  London,  before  J.  A.  one  of  (lie 
sheriffs,"  Alc    ArundeUv.  White,  14  East,  Sit 

Tbeusual  coarse  of  that  court,  upon  the  star 
donmentofnsuitby  the  plaintiff,  being  to  mob 
on  entry  in  the  minute  book  of "  withdrawn"  bj 
the  plaintiff's  order,  opposite  to  the  cnlry  of  d* 
plaint:— Held,  that  proof  of  auch  entry  in  lbs 
minute-book  was  sufficient  to  prove  an  allegata" 
that  the  former  suit  was  "  wholly  ended  oik  de- 
termined."    Id. 

And  a  general  allegation  that  the  plaintiff  «■ 
arrested  "  under  and  by  virtue  of  the  flaunt,"  » 
proved  by  showing  the  plaint  entered,  and  U" 
subsequent  arrest;  though  it  also  appeared (W 
the  officer  making  the  arrest  first  received  apaper 
in  the  nature  of  a  warrant,  (but  which  wu  ns 
warrant,  but  only  the  parol  direction  of  the  «as- 
riff,  which  is  good  by  the  custom,  reduced  islo 
writing  to  avoid  mistake.)  directing  him  to  m»" 
the  arret!;  and  though  the  Stat.  12  Geo.  l,*-». 
requires  a  previous  affidavit  of  the  debt,  whits 
had  not  been  mode  in  this  case.    H- 


5.  Evidence  and  Damage*. 

In  an  action  for  arresting  a  party  andhelinsj 
him  to  boil,  without  a  reasonable  tx  prosask 
cause,  whatever  waa  admissible  in  sviJenee  IP 
defeat  the  action  on  which  the  arrest  look  pssos, 

also  admissible,  on  the  question  of  lbs  rurW" 
the  party  arrested  to  recover  for  the  injury  sor 
tained.  Ihddoni.MiiU,  4C.A.  P.  4M6-Tu*W 
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Where  the  declaration  stated  that  the  defen- 
dant had  sued  out  the  writ,  which  he  had  caused 
to  be  indorsed  for  bail,  by  virtue  of  an  affidavit 
lor  that  purpose  filed : — Held,  that  a  copy  of  the 
affidavit  was  admissible  in  support  of  this  alle- 
gation.   Crook  v.  Dowling,  3  DougL  75. 

In  case  against  a  judgment  creditor  for  mali- 
ciously suing  out  an  alias  fi.  fa-,  after  a  sufficient 
execution  levied  upon  the  plaintiff's  goods  under 
the  first  fi.  fa. : — Held,  that  the  sheriff's  returns 
indorsed  upon  the  two  writs  (which  writs  had 
been  produced  in  evidence  by  the  plaintiff  as 
part  of  his  cose)  wherein  the  sheriff  stated  that 


of  probable  cause,  and  they  should  find  for  the 
defendant  The  defendant  offered  no  evidence, 
and  the  jury  found  for  the  plaintiff: — Held,  upon 
error,  and  a  bill  of  exceptions,  whereby  the  ob- 
jection stated  to  the  summing  up  was,  that  the 
judge  himself  ought  to  have  determined,  upon 
the  facts,  whether  there  was  probable  cause, 
without  leaving  any  question  to  the  jury ;  that, 
under  the  circumstances,  the  motive  which  in- 
duced the  defendant  not  to  appear  as  a  witness, 
was  a  question  of  fact  for  the  jury,  and  they 
might  be  directed  to  conclude  that  there  was  no 
probable  cause,  and  to  find  for  or  against  the 


he  had  forborne  to  sell  under  the  first,  and  had  ^rJ^ 

-ja  ~nA„  *u~  «™„i  „,..:*  k„  4k«  ™„-„*  —a  tlve-     Baylor  v.  WUliamg,  2  B.  &  Adol.  845;  S, 


rid  under  tho  second  writ,  by  the  request  and 
with  the  consent  of  the  now  plaintiff,  were  prima 
facie  evidence  of  the  facts  so  returned ;  credence 
being  due  to  the  official  acts  of  the  sheriff  be- 
tween third  persons.  Gyfford  v.  Woodgaie,  11 
East,  297;  2  Camp.  117. 

In  the  calculation  of  damages,  in  an  action  for 
maliciously  holding  to  bail,  the  plaintiff  is  enti 
tied  to  recover  not  merely  the  taxed  costs,  but 
the  costs  as  between  attorney  and  client   Sand- 
back  v.  Thomas,  1  Stark.  306— Ellenborough. 

The  plaintiff  can  recover  no  damages  for  extra 
costs,  nor  any  damages,  unless  malice  be  proved. 
Sinclair  v.  Eldred,  4  Taunt  7 :  S.  P,  Webber  v. 
tficola*,  R.  &  M.  419. 


II.  Malicious  Criminal  Proceedings. 

1.  Malice  and  Want  of  probable  Cause. 

An  action  for  a  malicious  prosecution  cannot 
be  maintained,  though  the  accusation  turns  out 
to  be  unfounded,  if  the  prosecutor  can  show  pro- 
bable cause  for  the  prosecution.  Arbucklt  v. 
Taylor,  3  Dow,  160. 

Malice  and  the  want  of  probable  cause  must 
both  concur.    Farmer  v.  Darling,  4  Burr.  1971. 

The  question  of  a  probable  cause  is  a  mixed 
proposition  of  la  wand  fact:  whether  the  circum- 
stances alleged  are  true  or  not,  is  a  question  of 
fact  for  the  jury;  whether  they  amount  to  pro- 
bable cause,  is  a  question  of  law.  Johnstone  v. 
Sutton,  1  T.  R.  545.  And  see  Caudell  v.  London, 
1T.R.  520,  n. 

In  an  action  for  maliciously  indicting  A.  for 
perjury,  it  appeared  that  the  defendant  B.,  in 
1824,  preferred  the  indictment,  and  gave  evidence 
before  the  grand  Jury ;  that  the  bill  was  found, 
removed  into  K.  B.,  and  tried  in  1827;  and  that 
B.,  who  was  then  in  custody,  was  brought  into 
court  under  a  habeas  corpus  obtained  by  his  at- 
torney, on  the  ground  that  he  was  a  material 
witness ;  but  he  did  not  give  evidence,  and  A. 
was  acquitted.  The  judge,  in  his  direction,  told 
the  jury,  that  if  the  defendant  did  not  appear  at 
the  trial  as  a  witness,  from  a  consciousness  that 
he  had  no  evidence  to  give  which  would  support 
the  indictment,  then  were  was  a  want  of  pro- 
bable cause,  and  they  should  find  for  the  plain- 
tiff; but  if  his  non-appearance  did  not  proceed 
on  that  ground,  then  there  was  no  proof  of  want 


C,  nom.  Willans  v.  Taylor,  6  Bing.  183 ;  3  M. 
1&P.350. 

The  plaintiff  is  to  give  prima  facie  evidence 
of  want  of  probable  cause,  which  the  defendant 
may  rebut,  if  be  can,  by  showing  the  existence 
of  probable  cause.  Defendant  presented  two  bills 
for  perjury  against  the  plaintiff,  but  did  not  ap- 
pear himself  before  the  grand  jury,  and  the  bills 
were  ignored.  He  presented  a  third,  and  on  his 
own  testimony  the  bill  was  found.  This  prose- 
cution he  kept  suspended  for  three  years,  till  the 
plaintiff  taking  the  record  down  to  trial,  the  de- 
fendant declining  to  appear  as  a  witness,  although 
in  court,  and  called  on,  plaintiff  was  acquitted : — 
Held  sufficient  prima  facie  evidence  of  want  of 
probable  cause.    Id. 

A.  being  taken  before  a  justice  of  peace  to  be 
bailed,  the  defendant's  attorney  objected  that  the 
justice  had  no  power  to  bail  him.  A  letter, 
proved  to  have  been  written  by  a  judge's  clerk, 
purporting  to  be  by  authority  of  the  judge,  but 
without  proof  of  such  authority,  was  given  in 
evidence  for  the  purpose  of  showing-  that  the 
justice  was  induced,  by  such  letter  tobail  A. : — 
Held,  that  the  letter  was  admissible  for  that  pur- 
pose.   Id, 

An  affidavit  made  by  an  attorney's  clerk  was 
put  in,  as  showing,  that  those  who  conducted  the 
prosecution  had  taken  means  to  prevent  a  person 
becoming  bail  for  A.  This  was  held  to  be  admis- 
sible, without  calling  the  clerk  to  prove  an  autho- 
rity from  his  master  to  make  the  affidavit  Id, 

Upon  the  trial  of  an  action  for  maliciously  in- 
dicting the  plaintiff  the  plaintiff  proved  a  case, 
which  in  the  opinion  of  the  judge  showed  that 
there  was  no  reasonable  or  probable  cause  for 
preferring  the  indictment.  The  defendant  then 
called  a  witness  to  prove  an  additional  fact,  and 
that  being  proved,  the  judge  was  of  opinion  that 
there  was : — Held,  that  there  being  no  contradic- 
tory testimony  as  to  that  fact,  and  there  being 
nothing  in  the  demeanour  of  the  witness  who 
proved  it  to  impeach  his  credit,  the  judge  was 
not  bound  to  leave  it  to  the  jury  to  find  the  Act, 
but  that  he  might  act  upon  it  as  a  fact  proved, 
and  nonsuit  the  plaintiff.  Davis  v.  Hardy,  6  B. 
&C.225;9D.&R.380. 

In  an  action  by  an  attorney  for  maliciously, 
and  without  probable  cause,  indicting  him  for 
sending  a  threatening  letter,  it  appeared  that  his 
clients  having  inquired  of  the  defendants  as  to 
the  truth  of  a  representation  made  by  a  nerson 
who  had  offered  to  buy  goods  of  them,  wo  de- 
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fondants  replied,  that  tbey  would  not  be  respon- 
sible for  the  price  of  the  goods,  but  believed  the 
person  had  the  employment  he  represented.  The 
goods  were  then  supplied  to  him.  His  repre- 
sentation turned  out  to  be  false,  and  the  plain- 
tiff by  direction  of  his  clients,  wrote  a  letter  to 
defendants,  demanding  payment  of  them  for  the 
price  of  the  goods  obtained  from  his  client 
through  the  defendants'  representation,  and  stat- 
ing that  the  circumstances  made  it  incumbent 
on  his  clients  to  bring  the  matter  under  the  no- 
tice of  the  public,  if  the  defendants  did  not  im- 
mediately discharge  the  amount;  and  that  he  had 
instructions  to  adop^roceedings,  if  the  matter 
were  not  arranged  in  the  course  of  the  morrow ; 
and  that,  as  those  measures  would  be  of  serious 
consequence  to  the  defendants,  he  hoped  they 
would  prevent  them  by  attention  to  his  letter. 
The  defendants  were  then  summoned  before  a 
magistrate  to  answer  a  charge  of  obtaining  goods 
under  false  pretences.  The  plaintiff  served  the 
summons,  and  attended  for  his  clients,  and  the 
complaint  was  dismissed.  The  defendants  after- 
wards indicted  the  plaintiff  for  sending  a  threat- 
ening  letter,  contrary  to  the  7  &.  8  Geo.  4,  c.  29, 
s.  8,  and  he  was  acquitted.  On  the  trial  in  this 
action,  the  judge,  without  leaving  any  question  to 
the  jury,  decided  that  there  was  reasonable  and 
probable  cause  for  preferring  the  indictment : — 
Held,  that  the  decision  was  correct,  and  that  the 
evidence  did  not  raise  a  question  of  fact  for  the 
jury,  whether  the  defendants  bona  fide  believed 
that  they  had  a  reasonable  cause  for  indicting ; 
but  a  pure  question  of  law  for  the  judges,  whe- 
ther the  defendants  had  such  reasonable  cause. 
Blackford  v.  Dod,  2  B.  &  Adol.  179. 

In  an  action  for  a  malicious  prosecution,  it  is 
no  answer  that  the  defendant  was  encouraged  in 
what  he  did  by  the  opinion  of  counsel,  if  the 
statement  of  facts  was  incorrect,  or  the  opinion 
ill  founded.    Hewlett  v.  Cruchley,  5  Taunt  277. 

It  lies  on  the  plaintiff  to  give  evidence  of  ma- 
lice in  the  defendants,  either  express,  or  to  be 
collected  from  circumstances,  showing  plainly 
the  want  of  probable  cause ;  and  the  malice  is 
not  to  be  implied  from  the  mere  proof  of  the 
plaintiff's  acquittal  for  want  of  the  prosecutor's 
appearing  when  culled.  PurceU  v.  Macnamara, 
9  East,  361;  1  Camp.  199.  And  $ee  Sykea  v. 
Dunbar,  1  Camp.  202,  n.  Wallis  v.  Alpine,  1 
Camp.  204,  n.;  and  Parrot  v.  Fishwich,  9  East, 
362,  n. 

In  an  action  against  a  magistrate  for  a  mali- 
cious conviction,  it  is  not  sufficient  for  the  plain- 
tiff to  show  that  he  was  innocent  of  the  offence  of 
which  he  was  convicted ;  but  he  must  also  prove, 
from  what  passed  before  the  magistrate,  that 
there  was  a  want  of  probable  cause.  Hurley  v. 
Bethune,  1  Marsh.  220;  5  Taunt  580. 

An  action,  however,  lies  for  a  malicious  prose- 
cution, though  the  plaintiff  be  acquitted  on  a  de- 
fect in  the  indictment  Wicks  v.  Fentham,  4 
T.  R.  247. 

So,  for  the  malicious  prosecution  of  a  bad  in- 
dictment for  perjury ;  therefore,  where,  in  such 
action,  the  perjury  was  assigned  upon  evidence 
given  before  the  sheriff's  secondary  on  an  inqui- 


sition of  damages,  where  the  writ  of  inquiry  was 
directed  to  be  returned  into  C.  P.  instead  of  K. 
B. : — Held,  to  be  no  objection  in  arrest  of  jndg- 
ment  Pippet  v./feam,l  D.&  R.266;  5B.& 
A.  634. 

Where  the  bill  has  not  been  found,  an  action 
cannot  be  supported  without  evidence  of  ex* 
press  malice,  as  well  as  of  the  want  of  probable 
cause.  Byne  v.  Moore,  1  Marsh.  12 ;  5  Tannt 
187. 

The  plaintiff  must  produce  some  evidence  of 
want  of  probable  cause,  (although  slight  evidence 
would  be  sufficient,)  as  well  as  proof  of  express 
malice,  lncledon  v.  Berry,  2  Selw.  N.  P.  4051, 
n.;  1  Camp.  203,  n. — Le  Blanc. 

If  a  party  is  indicted  for  a  felony,  though  be  is 
acquitted  without  calling  witnesses,  he  cannot 
maintain  an  action  for  a  malicious  prosecution, 
if  his  acquittal  was  the  result  of  deliberation,  and 
the  evidence  was  sufficient  to  cause  the  jury  to 
pause.    Smith  v.  Macdonald,  3  Esp.  7— Kenyon. 

If  a  plaintiff  declares  that  the  defendant  mali- 
ciously  and  without  probable  cause  preferred  an 
indictment,  setting  it  forth,  the  averment  li 
proved,  if  some  charges  in  the  indictment  were 
maliciously  and  without  probable  cause  preferred, 
although  there  was  good  ground  for  others  of  the 
charges  preferred.   Reed  v.  Taylor,  4  Taunt  61*. 

If  A.  strike  B.,  and  B.  return  the  blow,  ea 
which  A.  indicts  B.  for  an  assault,  the  bare  net 
of  A.  having  struck  the  first  blow  is  not  suffi- 
cient to  support  an  action  for  a  malicious  prose- 
cution.   FUh  v.  Scott,  Peake,  135— Kenyon. 

Though  it  may  be  trespass  in  the  magistrate 
to  grant  an  illegal  warrant,  yet  an  action  on  the 
case  may  be  supported  against 'the  person  who 
causes  and  procures  such  warrant  to  issue,  if  it  is 
done  maliciously,  and  without  reasonable  or  pro- 
bable cause.  EUee  v.  Smith  (in  error,)  ID.* 
R.  97;  2  Chit  304. 

Where  a  person  having  lost  a  bill  of  exchanga 
which  he  supposes  to  have  been  stolen,  goes  be- 
fore a  magistrate,  and  relates  the  circumstances 
of  the  loss,  and  the  magistrate  grants  his  *•"■■* 
to  apprehend  A.  B.  on  a  charge  of  having  "fcs)| 
niously  stolen,  taken,  and  carried  awayn  the  m 
of  exchange,  (language  which  the  cOTplainant 
did  not  use  when  he  laid  his  information,)  and 
upon  subsequent  investigation  of  the  case,  it  tarns 
out  to  be  no  felony  :— Held,  that  case  would  not 
lie  for  maliciously  procuring  the  magistrate  lo 
grant  his  warrant;  to  sustain  the  averment  of  ma- 
lice, the  charge  must  be  wilfully  false.  Coke*  *• 
Morgan,  6  D.  &  R.  8. 

A  declaration  which  alleges  that  the  defendant 
charged  the  plaintiff  with  felony,  is  supported  by 
evidence  that  the  defendant  stated  to  the  magis- 
trate that  he  had  been  robbed  of  specific  aroctoSj 
and  that  he  suspected  and  believed,  and  had  food 
reason  to  suspect  and  believe,  that  the  plaintiff 
had  stolen  them.  Davit  v.  Noake,  6  M.  &.  &  29; 
1  Stark.  317— Diss.  Bayley. 

A.,  the  servant  of  B,  stated  before  a  magistrate 
that  C.  came  into  the  yard  of  his  employer,  and 
took  from  a  stable  there  two  geldings,  the  pro- 
perty of  B.  and  rode  thorn  away,  though  be  was 
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told  that  he  must  not : — Held,  that  this  infbrma- 1 
tion  did  not  support  a  count  in  an  action  for  ma- 
licious prosecution,  which  alleged  that  the  infor- 
mation charged  C.  with  having  feloniously  stolen 
and  ridden  away  with  two  geldings.  Milton 
v.  Elmore,  A  C.  &  P.  456— Tindal. 

If  C.  be  intrusted  to  receive  money  for  A., 
with  a  written  direction  for  its  application,  and 
C.  write  a  letter  to  A.,  stating  that  he  has  not  re- 
ceived it,  when  in  fact  he  has,  this  is  sufficient 
evidence  of  probable  cause  to  render  a  prosecu- 
tion of  C,  under  the  statute  7  &  8  Geo.  4,  c.  29, 
a.  4.9,  not  malicious.  Eager  v.  Dyott,  5  C.  &,  P. 
4— Tentcrden. 

Rule  to  set  aside  the  nonsuit  refused.    Id. 


2.  Parties. 

In  an  action  for  malicious  prosecution  against 

A.  and  B.,  if  it  appear  that  both  A.  and  JB.  en- 
tered into  a  joint  cognizance  to  prosecute  and 
give  evidence;  but  that  A.  only  employed  the 
attorney,  and  that  B.  attended  before  the  magis- 
trate and  the  grand  jury  at  the  request  of  the 
attorney,  the  judge  will  direct  the  acquittal  of 

B.  Eager  v.  DyoU,  5  C.  &  P.  4— Tenterden. 

Rule  to  set  aside  the  nonsuit  refused.     Id. 

A  rule  for  a  criminal  information  obtained  by 
the  plaintiff  in  an  action  for  the  malicious  prose- 
cution of  an  indictment,  and  made  absolute,  is  no 
bar  to  such  action,  although  the  indictment  was 
against  the  plaintiff  and  another  person.  Cad- 
dy v.  Barlow,  1  M.  &,  R.  275.  And  see  Rex  v. 
Sparrow,  2  T.  R.  19a 

In  an  action  by  A.,  for  the  malicious  prosecu- 
tion by  C.of  an  indictment  against  A.  &  B.,  evi- 
dence of  the  misconduct  of  C.  towards  B.,  after 
bis  apprehension,  tending  to  show  the  bad  mo- 
tive* of  C.  is  admissible.    Id. 

In  an  action  on  the  case  against  parish  offi- 
cers; for  maliciously  taking  the  plaintiff  before  a 
magistrate,  and  procuring  him  to  be  convicted  of 
an  act  of  vagrancy,  and  imprisoned  and  kept  to 
bard  labour,  the  conviction  being  afterwards 
quashed,  it  is  not  necessary  that  tbe  convicting 
magistrate  should  be  made  a  defendant  under 
the  24th  Geo.  2,  c.  44.  Simpkin  v.  French,  12 
Price,  394. 


3.  Proceedings. 

It  is  nccessaryjto  state  in  the  declaration  every 
allegation  proper  to  support  the  action ,  namely, 
that  the  defendant  falsely,  maliciously,  and  with- 
out any  reasonable  or  probable  cause,  caused  the 
defendant  to  be  indicted,  and  to  state  the  trial 
and  acquittal.  Carman  v.  Trueman  (in  error,) 
1  Bro.  P.  C.  101. 

A  declaration  for  maliciously  indicting  at  the 
general  quarter  sessions,  instead  of  general  ses- 
sions, was  held  good ;  the  word  "  quarter'1  being 
only  surplusage.  Bushby  v.  Watson,  2  W.  Black. 
1050. 

After  verdict,  in  an  action  for  a  malicious  pro- 
secution for  perjury,  it  is  no  objection  to  the  de- 
scription of  the  court  in  which  the  indictment 


was  found,  that  the  names  of  the  justices  before 
whom  the  session  of  oyer  and  terminer  was  held, 
are  not  set  out;  and  it  seems  sufficient  to  allege, 
that  at  such  a  session  the  defendant  maliciously 
indicted  the  plaintiff  for  wilful  and  corrupt  per- 
jury,  without  describing  more  particularly  the 
circumstances  under  which  the  alleged  perjury 
was  supposed  to  have  been  committed.  Pippet 
v.  Hearn,  4  D.  &  R.  266;  5B.  &  A.  634. 

In  an  action  on  the  case  against  parish  offi- 
cers, for  maliciously  taking  the  plaintiff  before  a 
magistrate,  and  procuring  him  to  be  convicted  of 
an  act  of  vagrancy,  and  imprisoned  and  kept  to 
hard  labour,  the  conviction  being  afterwards 
quashed,  it  was  averred  in  the  declaration  in 
such  a  case,  that  the  convictioi  was  quashed  on 
the  22d  day  of  April,  at  the  general  quarter 
sessions  of  the  peace  held  on  that  day ;  and  the 
proof  by  the  order  for  quashing  the  conviction 
showed  that  it  was  not  a  general  but  an  adjourn- 
ed sessions :  the  variance  was  held  not  to  be  such 
as  to  furnish  ground  for  setting  aside  the  verdict 
in  this  case — Dubit  Baron  Hullock,  regarding 
the  point  as  matter  of  pleading.  Simpkin  v. 
French,  12  Price,  394.  -, 

An  averment,  in  a  declaration,  of  the  day  of  a 
former  trial,  must  exactly  agree  with  the  record 
to  be  produced  in  evidence  to  support  it,  though 
it  be  laid  under  a  videlicet.  Pope  v.  Foster,  4 
T.  &  R.  590. 

But  it  is  not  material  for  the  plaintiff  to  prove 
the  exact  day  of  his  acquittal  as  laid  in  the  de- 
claration, so  that  it  appears  to  have  been  before 
the  action  brought ;  and,  therefore,  a  variance  in 
that  respect,  between  the  day  laid,  and  the  day 
stated  in  the  record  which  was  produced  to  prove 
the  acquittal,  is  not  material ;  the  day  not  being 
laid  in  the  declaration  as  part  of  the  description 
of  such  record  of  acquittal.  Purcell  v.  Macna- 
mara,  9  East,  157 ;  1  Camp.  199. 

Where,  in  an  action  for  a  malicious  prosecu- 
tion there  is  an  allegation  in  the  declaration,  that 
the  person  prosecuted  was  "acquitted  by  a  jury 
in  the  court  of  our  lord  the  king,  before  the  king 
himself,  at  Westminster,  before  the  chief  jus- 
tice ;"  it  is  not  supported  by  a  record,  from  which 
it  appears  that  the  trial  took  place  before  the 
chie f  justice  at  Nisi  Prius.  Woodford  v.  Ashley, 
11  East,  508;  2  Camp.  193. 

The  declaration  averred  that  the  defendant 
charged  the  plaintiff  with  violently  assaulting 
him,  and  procured  a  warrant  to  apprehend  him 
for  the  said  offence ;  tho  charge  made  waa  for 
assaulting  and  striking :  the  warrant  produced 
recited  the  charge  to  be  for  assaulting  and  beat- 
ing : — Held,  that  this  was  no  material  variance. 
Byne  v.  Moore,  5  Taunt.  187 ;  1  Marsh.  12. 

Where,  in  an  action  for  a  malicious  prosecu- 
tion, the  record,  in  setting  out  the  indictment, 
stated  the  words  to  be,  "  then  and  there  did  make 
an  assault;1*  and  in  the  indictment  they  were 
stated  as  "  did  then  and  there  make  an  assault ;" 
Held,  to  be  no  variance,  and  even  if  it  was,  that 
it  might  be  altered  before  trial.  Freeman  v.  Ar- 
kill,  3  D.  &  R.  669;  2  B.  &,  C.494;  1  C.  &  P. 
137. 

In  an  action  for  a  malicious  prosecution,  in 


i 
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which  the  plaintiff  charges  the  defendant  with 
having  imposed  on  him  the  crime  of  felony,  by 
reason  of  which  he  was  imprisoned ;  and  on  pro- 
duction of  the  information  before  the  justice, 
there  is  no  charge  of  felony,  though  the  warrant 
was  to  arrest  the  plaintiff  for  felony ;  the  evidence 
does  not  support  the  declaration,  and  the  plain- 
tiff shall  be  nonsuited.  Leigh  v.  Webb,  3  Esp. 
165— Eldon. 

And  it  seems  that  no  action  lies  against  the 
complainant  before  the  justice  of  the  peace.    Id. 


4.  Termination  of  Prosecution. 

An  action  for  malicious  prosecution  cannot  be 
maintained  till  the  prosecution  is  terminated, 
which  must  appear  upon  the  declaration.  Fisher 
v.  Bristow,  1  Dougl.  215. 

The  declaration  in  an  action  for  a  malicious 
prosecution  for  felony,  must  state  that  the  prose- 
cution is  at  an  end ;  and  alleging  that  the  plain- 
tiff was  discharged  from  his  "  imprisonment," 
Is  not  sufficient.  Morgan  v.  Hughes,  2  T.  R. 
225. 

If  it  allege  that  the  plaintiff  was  discharged  by 
the  grand  jury's  not  finding  the  bill,  it  will  show 
a  legal  end  to  the  prosecution.     Id. 


5.  Evidence  and  Damages. 

A  count  for  maliciously  indicting  the  plaintiff 
for  an  assault,  cannot  be  supported  without  proof 
of  some  consequential  injury  sustained  by  him. 
Freeman  v.  Arkill,  3  D.  &,  R.  669  :  2  B.  <fc  C. 
494 ;  1  C.  &  P.  137. 

And  in  such  an  action  the  plaintiff  may  call 
one  of  the  grand  jury  to  prove  that  the  defend- 
ant web  the  prosecutor  on  the  indictment    Id. 

f  In  an  action  for  a  malicious  prosecution,  where 
the  defendant  gives  evidence  of  probable  cause,  a 
witness  may  be  asked  whether  the  plaintiff  was 
not  a  man  of  notoriously  bad  character.  Rodri- 
guez v.  Tadmire,  2  Esp.  721 — Kenyon. 

In  an  action  for  maliciously  procuring  the 
plaintiff  to  be  arrested  on  a  charge  of  larceny,  the 
defendant  cannot  give  evidence  to  show  that  the 
plaintiff's  character  was  suspicious,  and  that  his 
house  had  been  searched  on  former  occasions. 
Newsam  v.  Can,  2  Stark.  69— Wood. 


III.  Other  Malicious  Procedure. 


Bankruptcy.] — An  action  lies  for  maliciously 
suing  out  a  commission  of  bankruptcy,  notwith- 
standing the  specific  remedy  given  by  stat.  5 
Geo.  2,  c.  30,  p.  23.  Brown  v.  Chapman,  3  Burr. 
1418 ;  1  W.  Black.  427. 

Although  the  commission  was  afterwards  su- 
perseded.    Chapman  v.  PickersgiU,  2  Wils.  145. 

It  must  be  averred  and  proved  that  the  com- 
mission was  superseded  before  the  commence- 
ment of  the  action ;  and  if  this  fact  be  not  proved 
the  plaintiff  ought  to  be  nonsuited,  though  it  was 
not  averred  in  the  declaration,  and  though  the 


defendant,  who  might  have  demurred  for  the 
omission,  has  not  done  so.  Whitwuik  v.  Had, 
2  B.  &  Adol.  695. 

It  is  not  sufficient  to  prove  merely  that  the 
commission  was  superseded,  as  a  supersede*! 
may  proceed  upon  strict  legal  grounds,  and  does 
not,  therefore,  furnish  evidence  of  the  want  of 
probable  cause.  Bay  v.  Weakley,  5  C.  &,  P.  30 
— Tindal. 

Evidence  of  facts  upon  which  the  act  of  bank- 
ruptcy was  probably  proved,  but  which  facts  do 
not  amount  to  an  act  of  bankruptcy,  is  sufficient 
to  call  upon  the  defendants  to  prove  the  affirm*- 
tive  of  probable  cause.  Cotton  v.  James,  1  R  k 
Adol.  12a 

The  adjudication  of  the  commissioners  don 
not  in  itself  negative  the  want  of  probable  cause. 
Id. 

Semble,  that  in  an  action  for  maliciously  imaf 
out  a  commission  of  bankruptcy,  it  is  a  fata)  va- 
riance to  allege  that  the  defendant  sued  the  com- 
mission out  of  the  high  court  of  Chancer/. 
Poynter  v.  Forrester,  1  Rose,  222:  S.C.K©. 
Poynton  v.  Fbrster,  3  Camp.  58. 

In  such  action,  the  allegation  that  the  ad- 
mission was  duly  superseded,  can  only  be  Re- 
tained by  the  production  of  the  writ  of  super- 
sedeas, and  not  by  the  Chancellor's  order  direct- 
ing it  to  issue.    Id. 

A  commission  recited  that  A.  B.  became  bank- 
rupt with  intent  to  defraud  C.  and  D.,surviTinf 
partners  of  Edmund  Darby,  but  the  writ  of  f* 
pcrsedeas  stated  them  to  be  surviving  partners** 
Edward  Darby :— Held,  in  an  action  for  ma* 
cionsly  suing  out  the  commission,  that  the  i* 
riance  was  fatal.  Matthews  v.  Ditto**** l 
Moore,  104;  7  Taunt  399. 

Other  Matters.]— An  action  on  the  ctsij* 
for  maliciously  obtaining  or  executing  a  waflt* 
to  search  a  house  for  smuggled  goods  thsafi 
none  are  found.    Boot  v.  Cooper,  1  T.  R.  w* 

So,  for  a  conspiracy  in  issuing  a  cooob»» 
of  lunacy.     Turner  ▼.  Turner,  Gow,  50— D** 

To  support  such  an  action,  malice  and  swjj 
of  probable  cause  must  be  proved;  but  oBsra" 
of  a  total  want  of  probable  cause,  malice  may  * 
implied ;  and  although  express  malice  be  pro** 
some  slight  evidence  of  a  want  of  probable  <~~~ 
must  be  given.    Id. 

An  action  on  the  case  to  recover 
against  the  lessor  of  the  plaintiff;  in  a 
ejectment,  is  not  maintainable.    Purts*  v.  H** 
nor,  1  B.  &,  P.  205. 

Nor  will  an  action  lie  for  a  nialioous  pro** 
tion  of  a  court-martial  by  a  captain  in  "^  JJJ 
against  his  commander-in-chief.  &tit*n  v.  JJJJ 
stone  (inertor,)l  Bro.  P.C.76;  1  T.K.** 
784. 

An  action  lies  against  the  master  ^V**! 
for  purposely  firing  a  cannon  at  negroei»  •*■ 
thereby  preventing  them  from  trading  with  v 
plaintiff :  and  it  is  no  answer  to  «^lCttc*i!J! 
the  plaintiff  had  not  conformed  to  the  kw  otv 
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world  as  the  owner  of  the  cart,  by  suffering  his 
name  to  remain  painted  on  it,  and  over  the  door 
of  the  house  of  business  to  which  he  belongs,  the 
action  is  maintainable* against  him,  although  it  is 
proved  that  he  had  for  some  days  ceased  to  be  the 
owner  of  the  cart  and  concerned  in  the  business, 
having  resigned  both  up  to  his  former  partner. 
Stables  v.  Eley,  1C&P.  614— Abbott 

A  declaration  which  charges  the  defendant 
with  having  negligently  driven  his  cart  against 
plaintiff**  horse,  is  supported  by  evidence  that 
defendant's  servant  drove  the  cart.  Brucher  v. 
Fromont,  6  T.  R.  659. 


country  in  paying  the  duty  due  to  the  king  for 
his  license  to  trade.  Tarleton  v.  M'Gawley, 
Peake,  205— Kenyon. 

IV.  Negligence. 


1.  In  driving  Carriages. 

Injury.] — An  action  on  the  case  for  negligence 
is  only  maintainable  where  the  injury  is  conse- 
quential to  an  act  before  done  by  the  defendant. 
Learns  v.  Bray,  3  East,  593 ;  5  Esp.  18. 

A  foot  passenger,  though  he  may  be  infirm 
from  disease,  has  a  right  to  walk  in  the  carriage 
way,  and  is  entitled  to  the  exercise  of  reason- 
able care  on  the  part  of  persons  driving  carriages 
along  it.    Boss  v.  LUton,  5  C.  &  P.  407— Den- 


man. 


In  case  for  negligent  driving,  the  law  or  usage 
of  the  road  is  no  criterion  of  negligence.  There- 
fore,  where  the  defendant's  carriage  was  on  the 
wrong  Bide  of  the  road,  and  in  attempting  to  pass 
on  the  near,  instead  of  the  off  side,  the  plaintiff 
sustained  damage: — Held,  that  it  was  for  the 
jury  to  decide  the  question  of  negligence  without 
regard  to  the  law  of  the  road.  Wayde  v.  Carr, 
SD.&R.  255. 

It  is  no  justification  to  an  action  for  negli- 
gently driving,  that  the  plaintiff  was  on  the 
wrong  side  of  the  road,  if  there  was  room  suffi- 
cient for  the  defendant  to  pass  without  inconve- 
nience.   Clay  v.  Wood,  5  E-p.  44— Ellenb. 

Although  a  person  driving  a  carriage  is  not 
bound  to  keep  on  the  regular  side  of  the  road, 
yet  if  he  does  not,  he  must  use  more  care,  and 
keep  a  better  look  out,  to  avoid  concussion,  than 
Would  be  necessary,  if  he  were  on  the  proper 
side  of  the  road.  Pluekweli  v.  Wilson,  5  C.  &. 
P.  375 — Alderson. 

Though  the  rule  of  the  road  is  not  to  be  ad- 
hered to,  if,  by  departing  from  it,  an  injury  can 
be  avoided,  yet  in  cases  where  parties  meet  on 
the  sudden,  and  an  injury  results,  the  party  on 
the  wrong  side  should  be  held  answerable,  un. 
Jess  it  appear  clearly  that  the  party  on  the 
right  bad  ample  means  and  opportunity  to  pre- 
vent it  Chaplin  v.  Hawes,  3  C.  &  P.  554— 
Best 

It  is  matter  of  evidence  whether  sufficient 
room  is  left  or  not,  in  case  any  accident  happens. 
Wordsworth  v.  WiUan,  5  Esp.  273— Rook. 

Act  of  Servants.] — The  act  of  the  servant  will 
not  bind  the  master  in  actions  of  case  to  the  same 
extent  as  in  actions  on  contracts.  Harding  v. 
Greening,  Holt,  531 ;  1  Moore,  477. 

A  master  is  liable  for  an  accident  in  conse- 
quence of  the  chain-stay  of  a  cart  breaking,  when 
the  bone,  being  frightened,  ran  away,  and  da- 
mage was  done,  as  he  is  guilty  of  negligence  in 
not  having  the  tackle  good.  Welsh  v.  Lawrence. 
2  Chit  262. 

In  an  action  on  the  case,  for  the  negligent 
driving  of  the  defendant's  servant,  if  it  appear 
that  the  defendant  holds  himself  out  to  the 


If  one  being  the  owner  of  a  shop  and  goods, 
allow  A.  to  be  at  this  shop,  and  in  his  own  name 
to  sell  and  dispose  of  the  goods  as  he  pleases,  and 
a  portion  of  these  goods  be  destroyed  by  the  neg- 
ligent driving  of  the  coachman  of  B.  while  the 
servant  of  A.  is  carrying  them :  A.  has  such  a 
qualified  property  in  these  goods  as  will  entitle 
him  to  maintain  an  action  on  the  case  against 

B.  Whiaingham  v.  Bloxham,  4  C.  &  P.  597 

Patterson. 

Other  Parties.]— Where  the  owner  of  a  car- 
riage hired  of  a  stable-keeper  a  pair  of  horses  to 
draw  it  for  a  day,  and  the  owner  of  the  horses 
provided  a  driver,  through  whose  negligent  driv- 
ing an  injury  was  done  to  a  horse  belonging  to  a 
third  person  :— Held,  by  Abbott,  C.  J.,  and  Lit- 
tledale,  J.,  that  the  owner  of  the  carriage  was  not 
liable  to  be  sued  for  such  injury — Bay  ley  and 
Holroyd,  Js.  diss.    Laugher  v.  Forister,  5  B.  & 

C.  547. 

Where  the  plaintiff  had  hired  a  chariot  for  the 
day,  and  appointed  the  coachman  and  furnished 
the  horses : — Held,  that  he  was  properly  describ- 
ed as  the  owner  and  proprietor  thereof,  in  a  de- 
claration against  the  defendant  for  an  accident 
which  arose  from  his  servant's  negligence  in 
driving  against  such  chariot  Croft  v.  Alison, 
4  B.  &  A.  590. 

In  an  action  against  two  for  negligently  driv- 
ing a  chaise,  if  the  two  defendants  hired  it  jointly, 
and  were  jointly  in  the  possession  of  it,  both  are 
liable  for  an  accident.  Davey  v.  Chamberlain.  4 
Esp.  229— Ellenborough. 

But  it  is  otherwise  if  it  belonged  to  one  only, 
and  the  other  was  merely  a  passenger.    Id. 

A  porter  removing  goods  is  not  liable  for  da- 
mage, unless  he  has  been  guilty  of  negligence  J 
lie  is  not  obliged  to  put  a  person  at  the  head  of 
his  horse  while  he  removes  goods  from  his  cart. 
Hayman  v.  Hewitt,  Peake's  Add.  Cas.  170 — 
Kenyon. 

If  a  horse  and  cart  are  left  standing  in  the 
street,' without  any  person  to  watch  them,  the 
owner  is  liable  for  any  damage  done  by  them, 
though  it  be  occasioned  by  the  act  of  a  passer-by, 
in  striking  the  horse.  Mlidge  v.  Goodwin*  5  6. 
&  P.  190— Tindal. 

If  the  carriage  of  A.  strike  against  the  cart  of 
B.,  and  a  person  who  sees  it  demands  the  address 
of  the  owner  of  the  carriage,  the  address  given  by 
a  person  in  the  carriage  is  admissible  in  evi- 
dence ;  but  a  statement  that  any  damage  done- 


2.  la  Navigating  Vault, 
If  a  vessel  at  sea  is  joins'  close  hauled  to  the 
wind,  and  another  meeting  her  is  going  tree,  the 
rale  of  the  sea  is  Tor  thu  latter  vessel  to  go  to 
leeward ;  and  although  such  vessel  ma;  either  go 
to  leeward  or  windward  as  sue  best  can,  vet  she 
ought,  as  a  general  rule,  to  suppose  that  the  ves- 
sel going  to  windward  will  keep  her  position. 
Handayydt  v.  Wilton,  3  C  &.  P.  £38— Best. 

Therefore,  when  in  an  action  on  the  case  for 
running  down  the  plaintiff's  brig,  it  wai 


•el  « 


jin 


The  captain  ofasloopoftvar  is  not  ansircnMi 
for  damage  done  by  her  running  down  inotbn 
vessel;  themischicf'appcnrhigtofiavcbteiirtaiit 
during  the  watch  of  the  lieutenant,  wIioku  opm 
deck,  and  had  the  actual  direction  and  uurap- 
ment  of  the  steering  and  navigating  of  lias  fas 
at  the  time,  and  when  the  captain  wai  not  Ujua 
deck,  nor  was  called  by  hu  duly  to  be  lucre.  Si- 
choUon  v.  Mouncty,  15  East,  361.  And  in  Ifof 
pelt  v.  Montgomery,  2  N.  R.  446,  and  Ban  '■ 
Mile;  4M.&S,  101. 


channel  be  lore  th 
sails  set  at  night,  and  that  the  plaintiff's  brig  was 
■ailing  by  the  wind,  arid  the  jury  found  a  verdict 
tor  the  defendant,  the  court  granted  a  new  trial,  I 
on  payment  of  costs,  for  the  purpose  of  further 
investigating  the  facts,  as  there  was  some  dou' 
as  to  the  propriety  of  carrying  studding-sails 
such  a  time  and  in  such  a  place,  and  also  as 
whether  the  defendant's  captain  had  kept  a  pro- 
per look-out  Jameson  v.  Duniald,  12  Moore, 
148. 


plaintiff  may  recover,  although  he  might  have 
prevented  the  collision,  provided  that  he  was  in 
no  degree  in  fault 
it      Venn/ill  V.  Gi 

The  plaintiff  cannnt  recover,  unless  tho  injury 
is  attributable  entirely  to  the  fault  of  the  defen- 
dants :  if  ho  were  partly  in  fault,  but  the  defen. 
dants  might,  with  care,  have  prevented  tho  acci. 
dent,  ho  cannot  maintain  his  action.  Vonder- 
plank  v.  Miller,  M.  i.  M.  1 63— Tenlcrden. 

If  a  vessel  is  damaged  hy  another  running  foul 
of  it,  and  the  jury  find  a  verdict  for  the  plaintiff, 
the  court  will  not  send  the  case  for  a  new  trial, 
because  there  may  be  some  ground  to  believe 
that  tho  plaintiff  was  negligent  in  navigating 
his  vessel,  as  well  as  tho  defendant.  Collinton 
v.  Lurking,  3  Taunt.  1. 

If,  in  an  action  for  the  negligence  of  the  defen- 
dant's servants  in  managing  a  barge,  so  that  the 
plaintiff's  barge  was  run  down,  it  appear  thai 
the  accident  happened  from  circumstances  which 
pcrsonsofcompetcnt  skill  could  not  guard  against, 
tho  plaintiff  will  not  bo  entitled  to  recover  ;  nor 
Will  he,  if  his  men  had  put  his  barge  in  such  a 
place  that  persons  using  ordinary  care  would  run 
against  it;  nor  if  the  accident  could  have  been 
avoided,  but  for  tho  negligenco  of  the  plaintiff's 
own  men,  in  not  being  aboard  bis  barge  at  the 
time  when  it  was  Iving  in  a  dangerous  place. 
Luck  v.  Seumrd,  4  C.  A.  P.  106— Tcnterclen. 

In  an  action  against  the  captain  of  a  steam, 
vessel,  for  swamping  a  loaded  wherry  on  the  river 
by  a  swell  produced  by  a  loo  rapid  rate  of  pas- 
sage, the  jury,  to  find  for  tho  plaintiff,  must  be 
satisfied  that  the  mischief  was  occasioned  by  the 
■well  alone;  and  if  they  think  it  doubtful  whe. 
ther  it  was  or  not,  or  think  that  the  plaintiff  con- 
tributed to  the  injury  he  sustained  by  his  own 


Ifa  ship  be  chartered 
:  navy  as  an  armed  vessel 
ne  to  another  vessel  by  the 
rsons on  board  the  former,' 

of  the  navy  and  a  king's  pile 

action  for  the  : 


then 


Braddick,2N.R.  182. 

In  an  action  for  negligently  steering  •  ship. 
whereby  she  was  wrecked,  and  the  puuntiffW 
his  passage  in  her,  no  evidence  can  be  ginnuft 
specific  act  of  negligence,  which  is  not  the  in* 
dalion  of  the  action  ;  but  evidence  may  be  sna 
that  the  captain  had  often  expressed  hU  coaife 
tiori  that  the  officer  to  whom  he  gave  chirps 
the  ship  was  incompetent  for  that  situation ;  ud 
experienced  nautical  men  may  bo  called  ai  v* 
neSBes,  and  asked  whether,  in  their  judgment, 
particular  facts  which  had  been  proved  ameer* 
cd  to  gross  negligence.  JHolion  v.  rVfitif,  IC 
&.  P.  70— Abbott 

And  where,  in  on  action  for  negligendr  rsr 
ning  foul  of  the  plaintiff's  vessel,  the  otfew 
was,  that  the  defendant's  vessel,  being  si  the  nw 
on  the  point  of  entering  Plymouth  harbour,  *" 
under  the  manogementof  a  pilot;  notwrthstud- 
ing  evidence  was  adduced  to  show  that,  is  6A 
a  pilot  had,  shortly  before  the  accident  haapwi 
come  on  board  the  defendant's  ship;  yet  h  " 
question  of  fact  for  the  jury  to  determine,  so* 
ther,  at  the  time  of  the  action,  the  oeftnoui1' 
vessel  was  under  the  direction  of  the  pilot  or  ■*■ 
Carts  *.  Herbert,  3  Stark.  12— Ahbott 

Thc  owner  of  a  barge  upon  the  Thames  Ws* 
it  to  another,  who  navigates  it  with  hijDwnm"- 
who  are  guilty  of  negligence,  in  conseoiirnoi  sf 
which  mischief  is  done;  semble,  thsl  theosW 
is  not  liable.    fibril  v.  Scott,  2  Stark.  43S-Br* 

Proof  that  defendant's  boat  ran  **«  *■ 
plaintiff's  in  the  Half-way  Reach  in  the  Thame. 
frill  support  an  allcga|ion  that  the  host  was  r» 
downinthcThames,  "nearlheHalf-wajR™* 
in  an  action  on  the  case  for  negligence.  Drt*f 
v.  7'ariu,  4  T.  R.  558. 

In  an  action  on  the  case  for  running  itoljj 
posts  fiied  in  the  river  supporting  the  phuDuffi 
wharf,  it  is  not  necessary  to  prow  the  P"*^ 
wharf  to  bo  at  the  place  at  which  they  art.  an" 
a  videlicet,  alleged  to  bo  situate.  Hamn  v.  K*T 
mend,  5  Taunt  789 ;  1  Marsh,  363. 

Held,  that  on  action  would  lie,  by  the  o*n*(* 


Negligence. 
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of  goods  in  a  ship,  against  the  owners,  for  a  loss, 
occasioned  by  the  snip's  striking  against  an  an* 
chor  lying  under  water  in  the  river  Trent,  with- 
out a  buoy*  Drent  and  Mersey  Navigation  \. 
Wood,  Abb.  Ship.  256 ;  3  Esp.  127;  4  Dougl.287. 

A  declaration  in  case  lor  negligently  steering, 
managing,  and  directing  a  ship,  by  which  another 
ship  was  injured,  is  not  supported  by  evidence 
showing  that  it  proceeded  from  unskilfully  stow- 
ing the  anchor,  so  that  it  caught  hold  of  the  other 
vessel,  and  broke  into  her  side.  Hnlman  v.  Ben- 
nett, 5  Edp.  226 — £)lenborougb. 

3.  In  other  Can*, 

A.,  an  engineer,  being  employed  by  8.  to  erect, 
a  steam  boiler  and  other  apparatus  on  premises 
adjoining  to  the  manufactory  of  C;  and  in  con- 
sequence of  the  explosion  of  the  boiler,  from  the 
insufficiency  of  the  materials  of  which  it  was 
composed,  the  property  of  the  latter  was  injured; 
and  it  being  found  as  a  fact  by  the  jury,  that  A. 
was  personally  present,  and  that  his  servants  had 
the  management  of  the  apparatus  at  the  time  of 
the  accident: — Held,  that  C.  might  maintain  an 
action  on  the  case  against  A.  for  the  injury  he 
had  sustained.  Witts  v.  Hague,  2  D.  &  R.  33. 
And  tee  Wilson  v.  Peto,  6  Moore,  47. 

But  it  seems  that  if  the  jury  had  negatived  the 
fact  of  A.'s  management  of  the  apparatus,  though 
the  accident  arose  from  an  imperfection  in  the 
materials  of  which  it  was  composed,  he  would 
not  have  been  primarily  liable.    Id. 

In  an  action  against  the  defendant  for  the  neg- 
ligence of  his  agent  in  pulling  down  the  party- 
wall  between  the  bouses  of  the  plaintiff  and  de- 
fendant, it  is  a  good  defence  to  show  that  the 
plaintiff  appointed  an  agent  to  superintend  the 
work  jointly  with  the  defendant's  agent,  and  that 
both  agents  were  to  blame.  Hill  v.  Warren,  2 
Stark.  377— Ellenborough. 

Whenever  a  party  seeks  to  recover  for  a  breach 
of  duty  arising  from  an  employment,  such  em- 
ployment must  be  stated  truly  in  the  declaration, 
and  proved  as  laid,  whether  the  action  be  framed 
in  assumpsit  or  tort:  therefore,  where  a  count  in 
a  declaration,  ex  delicto,  stated  that  "  the  plain- 
tiff, as  owner  of  a  ship,  had  retained  and  employ- 
ed the  defendant  as  his  agent,  to  cause  her  to 
proceed  to  Gotten  burgh,  in  order  that  she  might 
afterwards  proceed  to  St  Petersburgh,  and  that 
the  defendant  accepted  the  retainer;"  and  it  was 
proved  at  the  'trial,  that  a  written  arrangement 
bad  been  entered  into  between  the  plaintiff's 
clerk  or  agent,  and  the  defendant,  that  the  ship 
should  touch  at  Gottenburgh,  to  know  the  state 
of  things  in  Russia,  and  receive  instructions: — 
Held,  that  this  was  a  fatal  variance,  as  the  de- 
fendant  had  not  undertaken  to  proceed  to  St  Pe- 
tersburgh absolutely  and  at  all  events.  Lopes  v. 
De  Toilet,  4  Moore,  266:  1  B.  &  B.  53a 


V.  Deceit. 

1.  Misrepresentation  of  Solvency. 

By  9  Geo.  4,  c.  14,  a.  6,  no  action  shall  be  brought 
vol.  I.  3  x 


after  1st  January,  1829,  whereby  to  charge  any 
person,  upon  or  by  reason  of  any  representation 
or  assurance  made  or  given,  concerning  or  relat- 
ing to  the  character,conduct,  credit,  ability,  trade, 
or  dealings  of  any  other  person,  to  the  intent  or 
purpose  that  such  other  person  may  obtain  credit, 
money,  or  goods,  unless  such  representation  or 
assurance  be  made  in  writing,  signed  by  the 
party  to  be  charged  therewith. 

By  s.  8,  such  writing  need  not  be  stamped. 

An  action  commenced  before  the  1st  of  Janu- 
ary, 1829,  for  the  false  representation  of  the  sol- 
vency of  a  party,  made  by  parol  before  the  statute, 
but  tried  after  that  day,  is  maintainable.  FeU 
lowts  v.  Williamson,  M.  &  M.  306— -Tent 

• 

When  maintainable.'] — In  an  action  on  the  case 
for  falsely  representing  the  character  of  another, 
by  reason  of  which  false  representation  he  ob- 
tained credit  of  the  plaintiff,  it  is  necessary  to 
prove  against  the  defendant  both  fraud  and  false- 
hood, viz.  that  the  representation  which  he  made 
was  false,  and  that  the  defendant  knew  it  to  be 
false  at  the  time  he  made  it :  falsehood  without 
fraud  is  not  sufficient  AshHn  v.  White,  Holt, 
387— Gibbs. 

To  support  an  action  for  a  false  assertion  as  to 
the  circumstances  of  a  third  person,  it  must  ap- 
pear that  the  defendant  intended  to  impose  on 
the  plaintiff,  and  that  the  plaintiff  relied  on  hit 
information.    Scott  v.  Lara,  Peake,  225— Ken. 

To  an  inquiry  concerning  the  credit  of  another 
who  was  recommended  to  deal  with  the  plaintiff, 
a  representation  by  the  defendant  that  the  party 
might  safely  be  credited,  and  that  he  spoke  this 
from  his  own  knowledge,  and  not  from  hearsay, 
will  not  sustain  an  action  on  the  ease  for  damages, 
on  account  of  a  loss  sustained  by  the  default  of 
the  party,  who  turned  out  to  be  a  person  of  no 
credit,  if  it  appear  that  such  representation  were 
made  by  the  defendant  bona  fide,  and  with  a  be- 
lief of  the  truth  of  it ;  for  the  foundation  of  the 
action  is  fraud  and  deceit  in  the  defendant,  and 
damage  to  the  plaintiff  by  means  thereof.  And 
taking  the  assertion  of  knowledge  secundum 
subjectam  materiam,  viz.  the  credit  of  another, 
it  meant  no  other  than  a  strong  belief,  founded 
on  what  appeared  to  the  defendant  to  be  reason- 
able and  certain  grounds.  Haycroft  v.  Creasy, 
2  East,  92. 

If  a  person  employ  an  agent  to  take  orders,  and 
a  representation  is  made  to  him  of  the  solvency 
of  a  person  whom  he  advises  his  employers  to 
trust  for  goods,  if  he  at  the  time  knew  that  such 
a  person  was  not  solvent,  though  he  did  not  com- 
municate it  to  his  employers,  they  cannot  main- 
tain an  action  against  the  person  who  made  such 
false  representations.  Cowen  v.  Simpson,  1  Esp. 
290— Kenyon. 

In  an  action  on  the  case  for  giving  a  false  cha- 
racter to  a  tradesman,  whereby  he  was  induced 
to  trust  an  insolvent  person,  the  court  held  that 
fraud  was  necessary  to  support  the  action ;  but 
set  aside  a  verdict  for  the  plaintiff  on  payment  of 
costs,  though  there  were  some  circumstances  in 
the  case  from  which  fraud  might  be  inferred,  on 
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a  suspicion  that  the  inquiry  was  made  of  the  de- 
fendant with  &  view  to  entrap  him,  and  thereby 
obtain  hie  guarantie  for  payment  of  the  dobi  con- 
tracted by  the  insolvent.  Tapp  v.  Lee,  3  B.  &  P. 
367. 

If  A.  fraudulently  represent  the  circumstances 
of  B.  to  be  good,  in  order  to  induce  C.  to  give 
Jiim  credit,  and  add,  "  if  he  does  not  pay  for  the 
goods,  I  will;'*  an  action  may  be  maintained 
against  A.  for  the  misrepresentation,  notwith- 
standing the  addition  of  the  promise.  Hamar  v. 
jtfe*aft3er,2N.R.241. 

A  man  by  false  representation  induces  another 
to  supply  goods  on  the  credit  of  a  third  person, 
and  enters  into  a  collateral  undertaking,  not  in 
writing,  to  pay  for  them,  he  is  not  liable  for  goods, 
sold,  but  must  be  sued'  in  an  action  of  deceit 
Thompson  v.  Bond,  I  Camp.  4 — Ellenborough. 

If  A.  makes  an  inquiry  of  B.  as  to  the  circum- 
stances of  C,  with  respect  to  opening  an  account, 
with  him  as  a  general  customer,  and  B.  fraudu- 
lently misrepresents  them,  in  consequence  of 
which  A.  sells  C  goods  from  time  to  time,  and  is 
afterwards  a  loser  by  him,  an  action  lies  for  the 
deceit,  although  the  buyer  pays  for  the  first  par- 
cels of  goods,  on  the  purchase  of  which  the  re- 
ference is  made ;  but  the  defendant  is  liable  only 
within  a  reasonable  time,  and  to  a  reasonable 
amount    HtUchinson  v.  Belt,  1  Taunt  558. 

If  one  who  has  sold  poods  on  the  representa- 
tion of  another  concerning  the  buyer's  circum- 
stances, afterwards  tells  the  buyer  he  will  sell 
him  no  greater  amount  without  further  refer- 
ences, and  after  that  intrusts  him  to  a  greater 
amount,  the  author  of  the  misrepresentation  is 
not  liable  beyond  the  sum  due  at  the  date  of  the 
plaintiff's  declaration.    Id, 

If  A.  inquires  generally  of  B.  concerning  the 
circumstances  of  C,  A.  cannot  maintain  an  ac- 
tion against  B.  for  a  deceitful  representation  upon 
this  subject,  if  C.  pays  A.  for  the  goods  which  it 
was  in  contemplation  to  sell  when  the  represen- 
tation was  made,  although  C  becomes  insolvent, 
and  is  indebted  to  A.  for  other  goods  subsequently 
sold.    Z>eGrat>e#v.SmiM,2Camp.533~EUenb. 

An  action  on  the  case  for  a  fraudulent  repre- 
sentation of  the  circumstances  of  J.  8.  was  re- 
ferred to  arbitrators,  who  found  that  the  defend- 
ant had  omitted  to  state  to  the  plaintiff  certain 
debts  which  J.  8.  owed  to  him :  wherefore  the 
defendant  did  not  give  a  fair  representation  of 
what  he  knew  concerning  the  credit  of  J.  Sn  but 
that  in  what  he  said  he  did  not  mean  to  hold  out 
any  inducement  for  the  plaintiff  to  trust  J.  S., 
and  acquitted  the  defendant  of  all  collusion  with 
J.&,  and  of  all  premeditated  fraud,  with  a  view 
to  benefit  himself  at  the  plaintiff's  expense,  and 
of  any  intention,  at  the  time  of  making  the  re- 

Sresentation,  of  withdrawing  his  credit  from  J. 
w,  and  awarded  in  favour  of  the  plaintiff: — Held, 
that  such  award  was  bad,  as  the  arbitrator  had, 
in  substance,  acquitted  the  defendant  of  any 
fraud  or  intention  to  deceive  the  plaintiff;  with- 
out which  such  action  could  not  be  supported. 
Amn  v.  Miltoard,  2  Moore,  713 ;  8  Taunt  367. 

In  case  for  a  false  representation  of  the  sol- 
vency of  A.  BL,  whereby  the  plaintiffs  trusted  him 


with  goods)  their  declarations  at  the  time  that 
they  trusted  him  with  goods,  in  consequence  of 
the  representation,  are  admissible  in  evidence  fcr 
them.  Fellowes  v.  William**,  M.  &  M.  306- 
Tenterden. 

The  defendant  having  had  a  credit  lodged  with 
him  by  a  foreign  house,  in  favour  of  one  W.  T, 
to  a  certain  amount,  upon  an  express  stipulation 
that  W.  T.  should  previously  lodge  in  bis  hands 
goods  to  treble  the  amount;  and  being  applied  to 
by  the  plaintiffs  for  information  respecting  the 
responsibility  of  W.  Tn  answered  that  be  new 
nothing  of  W.  T.  himself  but  what  he  bad 
learned  from  his  correspondent;  but  that  he  had 
a  credit  lodged  with  him  for  so  much,  by  a  re- 
spectable house  at  H.,  which  he  held  at  W.  Ti 
disposal,  (omitting  the  condition,)  and  that  upon 
a  view  of  all  the  circumstances  which  bad  con* 
to  his  (the  defendant's)  knowledge,  the  plaintiff) 
might  execute  W.  T.'s  order  with  safety;  (vix.ii 
order  for  the  sale  and  delivery  of  goods  on  credit) 
la  an  action  on  the  case  to  recover  damages  in- 
curred by  the  plaintiffs  in  consequence  of  hir- 
ing trusted  W.  T.  on  this  representations-Held, 
that  there  was  a  material  suppression  of  the 
truth,  and  evidence  sufficient  for  the  jury  to  find 
fraud,  which  is  the  gist  of  the  action;  although 
the  defendant  had  no  immediate  interest  n 
making  the  false  representation ;  and  though, 
at  the  time  when  it  was  made,  he  added,  that" 
gave  the  advice  without  prejudice  to  huueK 
Eyre  v.  Dunsford,  I  East,  31& 

If  a  person  on  being  asked  by  a  tradesman  re- 
specting the  circumstances,  character,  and  credit 
of  another,  informs  him  that  he  has  been  paid  * 
debt  due  to  himself  from  such  a  person,  and  that 
he  was  ready  to  give  him  credit  for  any  thing  b» 
wanted :  such  representation  would  not  he  sonV 
cient  to  support  an  action  for  a  deceitful  mine* 
presentation  of  such  person's  circumstances, 
whereby  the  tradesman  was  induced  to  give  bis 
credit,  although  such  person  had  been  before  thst 
time  discharged  under  an  insolvent  act,  and  Ike 
defendant  knew  it,  but  did  not  mention  it;  asd 
ouch  a  colloquium  will  not  support  an  inaoeedf 
that  the  defendant  meant  thereby  that  such  9* 
son  was  in  good  circumstances  and  fit  to  be 
trusted  generally  with  goods  on  credit  fr** 
ford  v.  Blackford,  6  Price,  36 ;  7  Price,  544 

In  an  action  on  the  case  for  giving  a  fth* 
character,  it  is  not  sufficient  to  charge  the  de- 
fendant with  knowledge  that  the  party  recom- 
mended was  in  bad  circumstances,  that  the  de- 
fendant had  himself  arrested  him;  and  the  deft** 
dawt  may  go  into  evidence  to  explain  theeireaav 
stances.  Wood  v.  Wain,  1  Esp.  44»— Kenyon. 

A  tradesman  can  only  recover  against  a  penes 
making  a  false  representation  of  the  meant  of 
one  who  referred  to  him,  such  damage  as  isjastjy 
and  immediately  referrible  to  the  fuse  represen- 
tation. Therefore,  if  the  tradesman  gives  ni 
indiscreet  and  ill-judging  credit,  he  cannot  nw 
the  referee  answerable  for  any  loss  occasioned  wj 
it  Corbett  v.  Brown,  8  Bing. 35;  1  M.&SeA 
85;  5  a  &P,  363;  lM.&Roh,10a 

Plaintifis  being  about  to  furnish  deftodaaft 
son  with  goods  on  credit!  inquired  ef  the  da*** 


afterwards  become  insolvent ; — Held,  that  this 
in  a  misrepresentation,  for  which  the  defendant 
was  liable  in  damages  to  the  plaintiffs;  and  * 
jury  hiring  found  for  the  defendant,  the  court 
([ranted  *  new  trial.     Id, 

In  id  action  for  i  deceitful  representation  of 
the  credit  of  >  third  person,  that  person  is  ■  cot 
petaot  witBeai  fbr  the  pliiutitf.     Richardson 
Smitk,  1  drop.  217— Ellcnboroagh.  &P.Smitk, 
▼./famt,3  Stark. 47. 

In  an  action  of  deceit,  in  insolvent,  to  whom 
the  plaintiff  has  furnished  goodi  on  therepraeen. 
tation  of  the  defendant,  is  a  competent  witness  to 
prove  that  the  defendant  represented  him  aa  a 
person  fit  to  be  trusted.  Brant  »,  Bobinum,  It, 
4.  M.  48— Abbott 

In  case  for  giving  ■  false  character,  it  is  evi. 
dcnce  against  the  defendant  that  be  recommend- 
ed the  person  trailed  to  another  person  who  was 
called  aa  a  witness.  Bad  «.  Tlutcher,  3  Eap. 
1M — Kenyan. 

2.  OUur  DteeiL 


with  intent  to  defraud  the  plaintiff,  whereby  the 


ley  (.  Frttman,  3  T.  B  SI. 

Id  auch  an  action,  it  is  not  necessary  that  the 
defendant  should  be  benefited  by  the  deceit,  ~~ 
that  he  should  collide  with  the  person  who 
XL 

Where  ■  defendant  lemumended  an  agent 


n  of  lbs  character  of  the  agent 
Held,  ,in  an  action  on  the  case,  to  re 
mages  arising  from  the  misconduct  of  the  agent, 


Walter,  3 

Therefore,  where  a  hit!  w 
iptance  at  the  office  of  the  drawee  when  he  was 
absent;  and  A,  whu  lived  in  the  same  house  with 
the  drawee,  being  assured  by  one  of  the  payees 
that  the  biS  was  perfectly  regular,  was  induced 
to  write  on  the  bill  an  acceptance,  aa  by  the  pro- 
curation of  the  drawee,  believing  that  the  accep- 
tance would  be  sanctioned,  and  the  bill  paid  by 
tbe  latter.  The  bill  was  dishonoured  when  due, 
and  the  indorsee  brought  an  action  against  the 
drawee,  and  on  proof  of  the  above  facts  was  non- 
suited. Tbe  indorsee  then  sued  A.  for  falsely, 
fraudulently,  and  deceitfully  representing  that 
be  wu  authorized  to  accept  by  procuration  ;  and 
on  the  trial  tbe  jury  negatived  all  fraud  in  fast : 
Held,  notwithstanding,  that  A.  waa  liable,  be. 
■  .nee  be  must  be  considered  as  haring  intended 
nuke  such  representation  to  all  wbo  received 
the  bill  in  the  coarse  of  its  circulation.    Id. 

the  case  fbr  a  deceit,  the  plain, 
tiff  declared  that  he  had  employed  tbe  defendant 
to  obtain  a  lease  for  him ;  that  the  defendant 
fraudulently  represented  to  him  that  a  premium 
of  150/.  was  to  be  paid  for  it,  whereas  only  1001. 
were  to  be  paid;  by  means  of  which  fraudulent 
representation,  the  defendant  obtained  from  bin) 
the  sum  of  SOL  and  converted  it  to  his  own  nset 


oat  farther  stating  U 

over  and  above  the  1001.  to  be  paid   for   tbe 

lease.     FewCriu  v.   Austin,  9  Marsh.  317;  S 

Taut,  533. 

A  sheriff,  upon  the  representation  of  the  plain- 
tiff in  a  suit,  having  aeiied  goods  under  a  fieri 
facias  aa  belonging  to  tbe  defendant,  and  da- 
mages having  been  recovered  against  the  sheriff 
by  a  third  person  claiming  the  goods,  an  action 
upon  tbe  case  ties  at  the  suit  of  the  sheriff  fbr 
ition.    Jjsmpsry*  v.  Pratt,  5 


raigb. 


serepr 
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If  A.,  a  manufacturer,  use  the  murk  of  B 
the  purpose  of  giving  to  article*  manufactured 
by  A.  the  appearance  of  being  of  Ilia  ruanufac- 
tore  of  R  ;  B.  may  maintain  an  action  against  A., 
although  A.'b  articles  are  not  inferior  in  quality 
to  B-'s,  and  although  it  la  Dot  shown  that  B.  haa 
sustained  actual  damage.  Bloftld  v.  Pay*a,  1 
Nov.  4.  M.  353;  4  B.  &.  Adol.  410. 

A  declaration  stated  that  the  plaintiff,  being 
the  inventor  and  manufacturer  of  metallic  hooea, 
used  certain  envelopes  lor  the  same,  denoting 
them  to  be  bis ;  and  that  the  defendants 
fully  made  other  bones,  wrapped  them  ii 
iopea  resembling  the  plaintiff's  and  sold  them 
a*  Iiib  own,  whereby  the  plaintiff  was  prevented 
from  selling  many  of  bis  bones,  and  they  were 
depreciated  in  value  and  reputation,  those  of  the 
defendants  being  inferior : — field,  that  the  plain- 
tiff was  entitled  to  some  damages  for  the  inva- 
sion uf  his  right  by  the  fraud  of  the  defendants, 
though  be  did  not  prove  that  their  bonus  were 
inferior,  or  that  be  had  sustained  any  special 
damage.     Id. 

Where  plaintiff  marked  his  goods,  "Sykes, 
Patent,"  to  show  that  thev  were  his  awn  manu- 
facture, and  the  defendant  copied  the  mark  on 
hie  good*  to  show  that  they  were  the  piaintifPi 
manufacture,  and  sold  them  so  marked,  as  ant 
for  hie  manufacture  : — Held,  that  case  would  lie 
for  the  injury,  though  neither  party  had  a  valid 
patent,  and  both  were  named  "  Sykes."  Sykei 
v.  Sykc,  5  1).  Ii.  R.  232 ;  3  B.  At  6.  541. 

The  declaration  alleged  that  defendants  soli 
the  goods  as  and  for  goods  manufactured  by  thi 
plaintiff;  the  evidence  was,  that  the  person*  ti 
whom  the  defendant  sold  them  knew  that  they 
wero  not  manufactured  by  plaintiff,  but  that  de- 
fendants copied  plaintiff's  mark,  and  sold  the 
good*  so  marked,  in  order  that  the  purchasers 
might  resell  them,  as  and  for  goods  manufactui 
ed  by  plaintiff,  and  which  they  did : — Held,  not 
a  fatal  variance.     Id. 

The  plaintiffs  father  prepared  and  told  a  me- 
dicino  nailed  -  Dr.  J.'h  Yellow  Ointment,"  for 
which  no  patent  had  been  obtained.  The  plain- 
tiff, after  his  father's  death,  continued  to  eell  the 
name.  The  defendant  sold  a  medicine  under  the 
—Held,  that 


could  be  maintained  at 


it  him  by  the  pi 
;1.  393. 


A.,  the  inventor  of  a  medicine,  employed  R, 
foreigner  residing  abroad,  to  manufacture  it  for 
him  there,  and  sold  it  in  England  for  his  own 
sole  profit.  A  label  and  seal,  denoting  that  the 
medicine  was  manufactured  by  B.  and  sold  by 
A,  were  affixed  to  each  of  the  bottle*  in  which  it 
mi  *oki.  The  defendants  imitated  the  label* 
and  seals.  Demurrer  allowed  Ion  bill  to  restrain 
the  imitation,  and  lor  an  account  of  the  sales  of 


By  i  A,  BUto.4,  c.  IS,  ».  J,  il  any  person  mm 
set  or  place  any  spring-gun,  man-tup,  K  other 
engine  calculated  to  destroy  human  life,  or  inlid 
gnovou*  bodily  harm,  with  intent  that  the  boh, 
or  whereby  the  same  may  destroy,  or  inflict 
grievous  bodily  harm  upon  a  trespasser  or  other 
person  coming  in  contact  therewith,  it  shall  be  i 


Provided  (tecU.  2  tt  4.)  that  it  aball  not  to 
illegal  to  set  guns  or  traps,  auch  as  may  ban  to** 
usually  set  lo  destroy  vermin,  or  spriagtBH> 
man-traps,  or  other  engines,  from  sunset  to  am- 
rise,  in  dwelling-houses,  for  the  protection  thereof. 

Before  this  statute,  it  was  held,  that  a  trer 
passer,  having  knowledge  that  there  an  spruu;. 
guns  in  a  wood,  although  he  may  be  ignorial  of 
the  particular  spot*  where  they  are  placed,  or 


n  for  a 


consequence  of  hi*  accidentally  treading  os 
latent  wire  communicating  with  *  gun,  i— 
thereby  letting  it  off.  lioU  v.  Wilia,  iHkL 
304 

The  law  requires  of  persons  having  in  their 
custody  instrument*  of  danger,  that  they  sbnan 
keep  them  with  the  utmost  care;  therefore,  wberi 
defendant,  being  possessed  of  a  loaded  gen,  sal 
a  young  girl  tn  fetch  it,  with  direction*  l»  Is" 
the  priming  out,  which  was  accordingly  done, 
and  damage  accrued  to  the  plaintiff,  ten,  <• 

of  the  girl'*  presenting  tr-  ~™  " 

awing   "  ~L- 

Hcld.U 
damages  in  an  action  upon  the  case.    Dim*' 
BeU,bM.  &.S.  198;  1  Stark.  287. 

If  a  man  place  dangerous  trap*  bailed  aiti 
flesh  in  bis  own  ground,  so  near  to  a  highway,*- 
to  the  premise*  of  another,  that  dogs  peauaf. 
along  the  highway,  or  kept  in  his  neifbbsari 
premises,  must  probably  be  attracted  by  their  ■*■ 
Blind  into  the  trap,  and  in  consequence  of  sod) 
act  hi*  neighbour'*  dogs  be  so  attracted  ai 
thereby  injured,  an  action  on  tbe  east  at* 
■fbvmihtnd  v.  Wathtn,  9  East,  277. 

Qussre,  whether  a  person  is  authorised  in  St- 
ing dog-spear*  in  his  woods,  or  whether  w  » 
answerable  in  an  action  on  the  case  for  an  ar 
jury  done  to  a  dog?  Dtane  *.  Cloafaa,  (BrrlJ 
2  Marah.  577;  1  Moore,  203;  7  Taunt-  4& 
~  its  v.  Lyan,  2  Stark.  317. 

defendant,  for  the  protection  of  kit 
property,  some  of  which  had  been  stolen,**  ' 
spring-gun,  without  notice,  in  a  garden  ceo- 
pletoly  walled  round,  and  at  a  distance  front  W 
house,  and  tbe  plaintiff,  who  had  climbed  over  u» 
wall  in  pursuit  of  u  strayed  fowl,  was  «•"*>- 
Hold,  that  an  action  was  maintamsbte, sndtM 
defendant  liable  in  damages.  Bird  v.  iMjJJ"*! 
4Bing.62B;  1  M.&  P.G07:  S.  P.  Aft »•  "** 
field.  3  B.  ox  A.  308,  e;  4  Bing.  644,  c 

2.  Dangirnu  Jiuawk 
a  action  for  an  injury  by  a  lietoa*  hat, 


the  bull  was  attracted  by  a  cow  in  a  particular 
■tale,  which  the  plaintiff  iu  driving  pait  the 
field  in  which  the  bull  was,  and  that  the  plaintiff 
first  .itruck  the  ball  on  the  head  to  drive  him 
away  from  the  cow.  Blackmail  v.  Simmons,  3 
CAiP.  138— Beat. 

Semble,  that  the  owner  of  a  vicions  animal, 
niter  notice  of  ita  having  done  an  injury,  is  bound 
to  secure  it  at  all  events,  and  is  liable  in  damages 
to  a  party  subsequently  injured,  if  the  mode  he 
has  adopted  to  secure  it  proves  to  be  insufficient. 


No  action  lies  for  an  injury  arising  from  the 
defendant  letting- loose  s  dog  in  his  own  promises 
for  their  protection  at  night.  Brack  v.  Gapelnnd, 
1  Bap.  303—  Kenyon. 

A  party,  who  is  bitten  by  adog  in  consequence 
of  being  himself  on  the  owner's  land  on  which 
he  is  not  entitled  to  go,  can  maintain  no  action 
for  the  injury.  Siren  r.  Blackburn,  M.  &  M. 
505 ;  4  C.  St.  P.  397— Tindal. 

Nor,  if  the  injury  arisce  from  his  own  careless- 
ness, with  knowledge  of  the  danger.     Id. 

But  if  he  has  no  means  of  knowing  the  dan- 
ger, and  is  not  otherwise  id  fault,  he  may  re- 
cover, although  the  owner  has  attempted  to  give 
notice ;  therefore,  it  is  no  answer  to  such  action, 
that  ■  printed  notice  waa  put  up,  if  it  appears 
that  the  plaintiff  could  not  read    Id. 

If  no  suspicion  be  thrown  upon  the  plaintiff 
by  the  defendant  in  such  a  case,  it  may  be  taken 
that  he  bad  good  cause  for  being  on  the  defen- 
dant's premises,  provided  the  dog  is  put  in  a 
place  forming  one  entrance  to  the  house  of  the 
defendant, although  there  may  be  other  entrances 
to  the  house  of  a  more  public  description,  by 
which  the  nlointiff  miuht  have  nroceeded.     Id. 


declaration  that  defendant's 
dogs  were  accustomed  to  worry  and  bite  sheep 
and  lambs,  is  not  supported  by  proof  that  the 
dogs  wero  of  a  ferocious  and  mischievous  dispo- 
sition, and  that  they  had  frequently  attacked  men. 
Hartley  v.  Harriman,  1  B.  &  A.  o9U  :  S.  C.  nom. 
Hartley  t.  /feliiuwW,  3  Stark.  318 ;  Holt,  617. 

Semble,  however,  that  an  averment  that  the 
doss  were  of  a  ferocious  and  mischievous  dispo- 
sition, would  be  sufficient  in  an  action  on  the 
case  brought  lor  an  injury  to,  plaintiff's  sheep 
without  alleging  specifically  that  they  were  ac- 
customed to  bite  and  worry  sheep.    Id. 

The  allegations  in  a  plea  to  an  action  of  tres- 
pass for  shooting  a  dog,  that  he  attacked  the  de- 
fendant, and  was  accustomed  to  attack  and  bits 
mankind,  are  both  material,  and  must  be  proved. 
Ctsri  v.  Webster,  1  C.  4.  P.  104— Park. 

Where  the  defendants  justified  the  shooting  the 
plaintiffs  dog,  by  pleading  that  he  attacked  them, 

id  that  "  be  waa  accustomed  to  attack  and  bile 

ankind,"  the  plaintiff  may  call  witness  to  prove 
the  general  quietness  of  the  dog.     Id. 

A,  a  hawker,  went  to  the  house  of  B.  to  sell 
goods,  and  a  dog  of  B.  coming  out  of  the  bouse, 
A.  knocked  out  one  of  its  eyes,  for  which  B.'s  wife 
'  A.  to  be  apprehended  : — Held,  that  it  was 
jury  to  say  whether  A.,  struck  tbe  dog  for 
I  preservation  and  fairly  to  protect  him- 
self, or  whether  it  was  s  wilful  and  malicious 
i/anw-iy  v.  flouWwt,  4  C. 
ctP".350i  1  M.  4.  Rob.  15— Tindal 

If  defendant  justify  shooting  a  dog,  because 
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3.  Dangerous  Openings  and  Non-repairs, 

It  is  universally  the  duty  of  the  occupier  of  a 
house,  having  an  area  fronting  the  public  -street, 
so  to  fence  it  as  to  make  it  safe  to  passengers ; 
and  it  is  no  defence  to  an  action  against  him,  for 
neglecting  to  do  so,  whereby  the  plaintiff  fell 
down  into  the  area  and  was  hurt,  that  when  he 
took  possession  of  the  house,  and  as  long  back  as 
could  be  remembered,  the  area  was  in  the  same 
open  state  as  when  the  accident  happened.  Coup, 
land  v.  Hardingham,  3  Camp.  39&-—Ellenb. 

A  tradesman  who  has  a  flap-door  in  the  foot 
pavement  of  the  street  opening  into  a  cellar 
underneath  his  house,  is  bound,  when  he  uses  it, 
to  conduct  his  business  with  such  a  degree  of 
care  as  will  prevent  a  reasonable  person,  acting 
himself  with  an  ordinary  degree  of  care,  from  re- 
ceiving any  injury  by  it  Proctor  v.  Harris,  4 
C.  At  P.  337— Tindal, 

He  is  also  bound  to  take  reasonable  care  that 
the  flap  is  so  placed  and  secured,  as  that  under 
ordinary  circumstances,  it  shall  not  All  down ; 
but  if  the  tradesman  has  so  placed  and  secured 
it,  and  a  wrongdoer  throws  it  over,  the  tradesman 
will  not  be  liable  in  damages  for  any  injury  oc- 
casioned by  it  Daniels  v.  Patter,  4  C.  L  P.  262 
— TindaL 

In  such  an  action,  the  declaration  of  one  de- 
fendant, who  has  suffered  judgment  by  default, 
cannot  be  used  as  evidence  ajrainst  the  others. 
XL 

In  an  action  for  an  injury  resulting  from  fall- 
ing down  an  unprotected  area,  the  declaration 
stated  that  the  defendant  was  possessed  of  the 
premises,  and  that  they  were  adjoining  u  a  cer- 
tain public  and  common  street  and  highway." 
It  appeared  that  the  defendant  had  agreed  with 
the  owner  of  the  premises  (two  carcasses  of 
houses)  to  finish  one  of  them,  for  doing  which  he 
was  to  have  the  other ;  and  that  workmen  em- 
ployed by  him  were  then  actually  at  work  upon 
them,  but  it  did  not  appear  that  any  conveyance 
had  been  made  to  him : — Held,  that  it  was  suffi- 
cient evidence  to  go  to  a  jury  of  a  possession  in 
the  defendant    Janis  v.  Dean,  11  Moore,  354 

If  the  owner  of  a  house  is  bound  to  repair  it, 
be,  and  not  the  occupier,  is  liable  to  an  action  on 
the  case  for  an  injury  sustained  by  a  stranger, 
from  the  want  of  repair.  Payne  v.  Rogers*  2  H. 
Black.  349. 

Case  lies  against  the  landlord  of  a  house  de- 
mised by  lease,  who,  under  his  contract  with  his 
tenant,  employs  workmen  to  repair  the  house, 
for  a  nuisance  in  the  house  occasioned  by  the 
negligence  of  his  workmen.  Leslie  v.  Pounds,  4 
Taunt  649. 


VIIL  Private  Noisaiicxs. 


1.  Building  on  adjoining  Lands* 

In  1803,  the  plaintiff's  house  was  built  against 
the  pine  end  wall  of  the  defendant's  house,  by 
permission.  In  1829,  the  defendant  made  an 
excavation  in  a  careless  and  unskilful  manner, 
in  his  own  land,  near  to  hit  pine  end  wall,  by 


which  be  weakened  his  pine  end  wall  asd 
sequently  injured  the  house  of  the  plaintiff: 
Held,  that  an  action  on  the  ease  was  maintain* 
able  for  this  injury.  Brown  v.  Windsor,  1  C.  Jfc 
J.20. 

The  declaration  alleged,  that  the  plaintiff  was 
possessed  of  a  messuage,  &c.,  belonging  to,  and 
supporting  which  there  were  certain  fouiidations, 
which  the  plaintiff  had  enjoyed,  &c-,and  ought, 
&c.  to  enjoy.  On  evidence  it  appeared  that  the 
plaintiff  was  only  entitled  to  an  easement  in  the 
foundations  which  belonged  to  the  defendants— 
Held,  no  variance.    Id. 


The  possessor  of  a  house  which  is  net  ancient, 
cannot  maintain  on  action  against  the  owner  of 
adjoining  lands,  for  digging  away  that  land,  so 
that  the  house  falls  in ;  and,  therefore,  where  a 
declaration  stated  that  A.  was  lawfully  pnsnissufl 
of  a  dwelling-house,  adjoining  to  a  dwelling. 
house  of  R,  and  that  B.  dog  into  the  soil  and 
foundation  of  the  last  mentioned  house  so  negli- 
gently, and  near  to  the  house  of  A.,  that  the 
wall  of  the  latter  house  gave  way ;  on  demurrer 
to  so  much  of  the  declaration  as  alleged  the  dig- 
ging so  near  &c^  the  defendant  had  judgment 
Wyatt  v.  Harrison,  3  B.  &  Adol.  871. 

But  if  it  had  appeared  that  the  plaintiff's  house 
was  ancient;  or  if  the  complaint  had  been  that 
the  digging  occasioned  a  falling  in  of  soil  of  the 
plaintiff,  to  which  no  artificial  weight  had  been 
added,  quaere,  whether  an  action  would  not  hove 
lain?    Id. 


If  by  negligence  of  A.  on  building 

adjoining  that  of  R,  the  house  of  ft  is  thrown 
down,  A.  is  liable  only  to  such  sum  in  damages, 
as  was  the  value  of  tie  old  house,  and  not  the 
whole  expense  of  building  a  new  one.  Lakim  ▼. 
GodsaU,  Peake's  Add.  Cas.  15— Kenyan. 

In  an  action  for  an  injury  to  the  plain  tiff's  pre- 
mises, in  consequence  of  tie  pulling  down  crthe 
defendant's  house  adjoining,  the  plaintiff  nsmy 
recover  damages  for  any  injury  actually  censed 
by  the  negligence  of  the  defendant,  althoogk  he 
has  not  himself  used  those  precautions  which  k 
was  his  duty  to  adopt  against  such  injury.  Waf 
tersv.  PfeU,  M.  &  M.  362— Tenterdeo- 

Where  notice  was  given  to  the  occupier 
joining  premises,  of  an  intention  to  poll 
and  remove  the  foundations  of  a  boilda 
part  of  the  footing  of  one  of  the  walls  of  wl 
one  of  the  walls  of  such  adjoining  premise 
ed : — It  was  held,  that  the  party  giving 
was  only  bound  to  use  reasonable  and  ordinary 
care  in  the  work,  and  was  not  bound  in  any  other 
way  to  secure  the  adjoining  premises  from  injury 
although  from  the  peculiar  nature  of  the  soil,  he 
was  compelled  to  lay  the  foundation  of  hie  new 
building  several  feet  deeper  than  that  of  the  oil 
Massey  v.  Gouder,  4  C  &  P.  161 — Tmdai 

Upon  a  declaration  for  negligence  in  poflng 
down  a  house  adjoining  the  plaintiff**  boose 
without  shoring  up  the  latter,  whereby  it  fell, 
the  plaintiff  cannot  recover  without  evidence,  frost 
which  a  grant  of  right  to  the  support  of  the  asV 
joining  house  can  he  inferred.  Peeron  v.  8L 
Thomas's  Hospital,  4  M.&R.G25:  &Cnemm. 
Psutsm*.  London  (Jfeysr,  «)*,)  9  B.  JtC  IftSL 
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may  be  removed  before  the  reversion  comet  into 
possession.  Skodwell  v.  Hutchinson,  M.  &  M. 
350;  4  C.  &  P.  333— Tenterden. 


< 


r 

! 
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Qnere,  whether  such  a  right  ought  not  to 
have  been  stated  ?    Id. 

Nor  upon  such  a  declaration  can  the  plaintiff 
insist  that  the  defendant  ought  to  have  given  no- 
tice of  his  intention  to  poll  down.    Id. 

If  A.,  by  the  direction  of  ft,  build  a  wall  on 
the  lands  of  &,  C.  cannot  maintain  an  action  on 
the  case  against  B.  for  the  continuance  of  the 
walL  And  it  seems  that  if  A^  in  building  ■ 
house  on  his  own  land,  encroach  on  the  ad-| 
Joining  land  of  C,  and  dispose  of  his  interest  in 
the  house  to  EL,  C.  cannot  maintain  an  action  on 
the  case  against  B.  for  the  continuance  of  the 
walL    Coventry  v.  Stone,  3  Stark.  534— Abbott 

In  an  action  on  the  case  for  negligently  null- 
ing  down  a  party-wall  adjoining  a  wall  of  the 
plaintiff's  collar,  whereby  the  roof  of  the  latter 
jell  in,  and  a  quantity  of  wine  was  destroyed,  it 
appeared  that  the  proximate  causeof  the  damage 
was  by  placing  a  quantity  of  bricks  on  the  roof 
of  the  cellar : — Held,  that  this  was  no  variance, 
and  need  not  be  set  out  in  the  declaration  in  order 
to  support  the  action.  tSmg  y.  WiUiamoon,  D.  & 
R.N.F.C.  35:  &  C.  not  &  P.  3  Stark.  163— Abb. 


9.  Injurie*  to  Reversioner*. 

Agmimtt  Stranger*.]— There  must  be  some  in- 
jury to  the  land,  to  enable  a  reversioner  to  sup- 
port an  action  on  the  case.  Baxter  v.  Taylor,  1 
frer.  &  M.  14;  4  R  &  Adol.  73. 

A  reversioner  cannot  maintain  an  action 
against  a  stranger,  for  merely  entering  upon  his 
land  held  by  a  tenant  on  lease,  though  the  entry 
be  made  in  exercise  of  an  alleged  right  of  way ; 
such  an  act  during  the  tenancy  not  being  neces- 
sarily injurious  to  the  reversion.    Id. 

But  an  action  lies  by  a  reversioner  for  any  in- 
jury done  to  the  value  of  the  inheritance.  Jeeter 
r.  tyford,  4  Burr.  3141. 

If  the  plaintiff  declare  as  a  reversioner  for  an 
injury  done  to  his  reversion, the  declaration  must 
allege  it  to  have  been  done  to  the  damage  of  his 
reversion,  or  must  state  an  injury  of  such  a  per- 
manent nature  as  to  be  necessarily  injurious  to 
his  reversion ;  otherwise  the  want  of  such  allega- 
tion will  be  cause  for  arresting  the  judgment; 
therefore,  where  the  plaintiff  declared  as  rever- 
sioner of  a  yard  and  part  of  a  wall,  which  W.  F. 
occupied  as  tenant  to  him,  and  that  the  defend- 
ant, on  dee*  and  on  divers  days,  &c~,  wrongfully 
placed  on  the  said  part  of  the  wall  quantities  of 
bricks  and  mortar,  etc.  and  thereby  raised  it  to  a 
greater  height  than  before,  and  placed  pieces  of 
timber,  Ac  on  the  said  wall,  overhanging  the 
yard,  per  quod  the  plaintiff,  during  all  the  time, 
tost  the  use  ot  the  said  part  of  the  wall,  and  also 
by  means  of  the  timber,&c.  overhanging  the  yard, 
quantities  of  rain  and  moisture  flowed  from  the 
wall  upon  the  yard,  and  thereby  the  yard  and  the 
said  part  of  the  wall  have  been  injured,  to  the 
damage  of  the  plaintiff,  &c.;  without  stating  that 
his  reversion  was  prejudiced :  the  court  arrested 
the  judgment.  Jacnan  v.  Peeked,  1 M.  Sl  S.  334. 

A  reversioner  may  maintain  an  action  for  a 
nuisance,  which  produces  no  present  injury  be- 
yond that  to  bis  reversionary  right,  and  which 


In  case  by  a  reversioner  for  an  injury  to  the 
reversion,  it  is  no  answer  that  the  injury  com. 
plained  of  was  caused  by  the  wrongful  act  of  the 
tenant,  for  which  he  might  be  liable  to  an  action. 
Egremont  v.  Pulman,  M.  &  M.404— - TindaL 


Againtt  Tenant*.} — An  action  on  the  case  for 
an  injury  to  the  inheritance,  lies  by  the  rever- 
sioner against  the  tenant  pending  the  term,  for 
inelosing  and  cultivating  waste  land  included  in 
the  demise,  and  for  continuing  the  grievance. 
Queen'*  College  {Oxford)  v.  HaUett,  14  East,  489. 

An  action  on  the  case  in  the  nature  of  a  writ 
of  waste,  lies  at  the  suit  of  a  landlord  against  his 
tenant,  for  acts  done  by  the  latter,  whue  holding 
over  after  the  expiration  of  a  notice  to  quit  Bur- 
ehell  v.  Homeby,  I  Camp.  360— Ellenborou|rh. 

Where,  in  an  action  by  the  reversioner  against 
the  tenant  of  a  house,  for  opening  a  door  in  a 
wall  without  the  consent  of  the  plaintiff,  and 
thereby  damaging  the  house,  and  prejudicing  the 
plaintiff's  reversionary  interest ;  the  opening  of 
the  door  is  proved,  and  all  actual  damage  is  dis- 
proved, the  jury  should  be  directed  to  inquire 
whether  the  reversionary  interest  of  the  plaintiff 
has  or  has  not  been  injured.  A  nominal  verdict 
entered  for  the  plaintiff  without  such  direction . 
or  inquiry,  on  the  ground  that  the  defendant  had 
no  right  to  make  the  alteration,  was  set  aside. 
Young  y.  Spencer,  5  M.  &  R.  47 ;  10  B.  &  C.  145. 

The  reversionary  interest  of  the  plaintiff  might 
be  injured,  although  the  house  itself  was  not  Id. 

Proof  of  Tenancy.] — In  an  action  of  case,  an 
averment  that  the  plaintiff's  close,  at  the  time  of 
the  injury,  was  in  the  occupation  of  J.  V.  and  H. 
V.,  is  sufficiently  proved,  if  at  the  time  of  the 
injury  it  was  in  their  occupation,  though  the 
tenant  be  since  changed,  before  action  brought 
Vowle*  v.  Miller,  3  Taunt  137. 

In  an  action  on  the  case  for  an  injury  done  to 
the  plaintiff's  reversion,  they  proved  that  they 
were  tenants  in  common  under  a  demise;  and  a 
witness  stated  that  he  occupied  part  of  the  pre- 
mises under  both  the  plaintiffs,  and  that  he  had 
at  first  an  agreement  in  writing  which  he  signed  ; 
and  another  witness  said,  that  he  occupied  under 
one  of  the  plaintiffs  only,  and  that  he  did  not 
know  the  other : — Held,  that  there  was  sufficient 
evidence  to  go  to  the  jury  of  a  tenancy  by  both 
the  occupiers  under  both  the  plaintiffs.  Strotker 
v.  Barr,  3  M.  &,  P.  307 ;  5  Brag.  136. 

But,  quere,  whether  it  was  not  incumbent  on 
the  plaintiffs  to  produce  the  agreement,  in  order 
to  show  the  nature  of  their  reversion  ?    Id. 

First  count,  in  case  for  injuring  plaintiff's  re- 
version in  lands,  by  cutting  and  carrying  away 
branches  from  trees  growing  on  it  Second  county 
in  trover,  for  the  branches.  Proof  that  plaintiff 
demised  the  lands  to  a  tenant,  by  a  written  agree- 
ment not  produced,  and  that  defendant  carried 
away  some  branches,  the  value  of  which  was  not 
shown :— Held,  that  plaintiff  could  not  support 
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the  first  count  without  producing  the  written 
agreement;  but  that,  on  the  second  count,  he  was 
entitled  to  nominal  damages.  Coiteril  v.  Hobby, 
6D.&R.551;  4B.&C.465. 


Action* 


In  an  action  on  the  case  for  an  alleged  injury 
to  the  plain  tiff '8  reversionary  interest  in  a  house, 
he  averred  in  his  declaration  that  the  premises 
were  in  the  occupation  of  one  S.  P.,  as  tenant 
thereof  to  the  plaintiff.  It  was  proved  that  the 
house  had  been  let  to  S.  P.  by  a  cestui  que  trust, 
to  whom  she  had  paid  rent,  the  plaintiff  being 
his  trustee: — Held,  to  be  no  variance,  as  the 
legal  estate  was  in  the  plaintiff,  and  the  cestui 
que  trust  was  to  be  considered  as  his  agent  or 
bailiff.  VaUance  v.  Savage,  5  M.  &  P.  576 ;  7 
Bing.595. 

3.  Noxious  or  offensive  Trade*. 

The  erection  of  a  tobacco-mill,  near  to  the 
house  of  another : — Held,  to  be  a  nuisance,  and 
actionable.  Slyan  v.  Hutchinson,  2  Selw.  N.  P. 
1105 — Kenyon. 

In  case  for  a  nuisance,  notice  to  remove  the 
nuisance  left  at  the  premises,  is  evidence  against 
a  subsequent  occupier.  Johnson  v.  Bensley,  R.& 
M.  189— Abbott 

A  bond  given  by  the  defendant,  acknowledging 
himself  to  be  guilty  of  a  nuisance,  is  good  evi- 
dence on  the  trial  of  an  indictment  for  a  nuisance 
in  carrying  on  the  same  business  in  another 
place.  Rex  v.  Neville,  Peake,  91 — Kenyon. 

In  declaring  for  a  nuisance,  the  immediate 
cause  of  the  injury  must  be  slated;  and  under  an 
averment  of  the  remote  cause,  and  an  allegation 
that  by  means  of  the  premises  the  noxious  matter 
annoyed  the  plaintiff's  house,  it  is  not  competent 
to  give  evidence  of  the  intermediate  causes. 
Filzsimons  v.  Inglis,  5  Taunt.  534. 

The  action  upon  the  case  for  a  nuisance  is  lo- 
cal in  its  nature,  and  the  nuisance  must  be  proved 
to  have  been  committed  in  the  county  where  the 
venue  is  laid ;  if  no  place  and  county  are  alleged 
where  the  nuisance  is  committed,  the  county  in 
the  margin  shall  be  intended.  Warren  v.  Webb, 
1  Taunt.  379.  But  see  Jeffries  v.  Duneomb,  11 
East,  226;  2  Camp.  3. 

In  an  action  on  the  case  for  damaging  the 
plaintiff's  wharf,  the  declaration  stated  the  wharf 
to  be  situate  near  the  river  Thames,  to  wit,  "  at 
Kingston,  in  the  parish  of  St.  Saviour,  South - 
wark,  in  the  county  of  Surrey;"  though  there  was 
no  such  place  as  Kingston  in  thnt  pariah: — Held,, 
that  this  allegation  was  to  be  referred  to  the  ve- 
nue, and  not  to  the  local  situation  of  the  wharf; 
and,  therefore,  that  it  was  not  necessary  to  prove 
it  to  be  sp  situated.  Hamer  v.  Raymond,  1 
Marsh.  363 ;  5  Taunt  789. 


4.  Other  injuries  to  Lands  and  Houses. 

One  who  comes  into  possession  of  land,  on 
which  he  finds  a  block  of  stone  belonging  to  an* 
other,  is  not  justified  in  removing  it  to  a  dis- 
tance. Forsdick  v.  Collins,  1  Stark.  173— El. 
lenborough. 

And  such  removal  supersedes  the  necessity 


of  proving  a  formal  demand  in  an  action  of  tnr 
ver.    Id. 

A.  has  fmmemorially  had,  for  watering  hit 
lands,  a  channel  through  his  own  field,  in  &  por- 
ous soil,  through  the  banks  of  which  channel. 
■when  filled,  the  water  percolates,  and  thence 
passes  through  the  contiguous  soil  of  B\  below 
the  surface  without  producing  visible  injorj.  ft 
builds  a  new  house  in  his  land  below  the  level  of 
his  soil,  in  the  current  of  precolating  water.— 
Held,  that  A.  cannot  justify  filling  his  channel,  if 
the  precolating  water  thereby  injures  the  borne 
of  B.    Cooper  v.  Barber,  3  Taunt  99. 

The  plaintiff,  in  1822,  had  a  remainder  in  fee 
in  a  wharf  expectant  on  a  tenancy  for  life  of  to 
father.  The  defendants,  in  that  year,  dog  toil 
out  of  their  dock,  which  was  contiguous,  and  the 
water  thereby  undermined  the  wall  of  the  wharf 
In  1 823,  the  plaintiff's  father  died ;  and,  in  184, 
the  action  of  the  water  on  the  wall  had  under- 
mined it  so  far  that  it  fell :— HeM,  that  the  plain- 
tiff had  a  right  of  action  against  the  defendant!, 
although  they  had  done  no  act  since  the  death  of 
the  plaintiff's  father,  by  which  the  plaintiff  came 
into  possession  of  the  freehold  of  the  wharf 
GiUon  v.  Boddington,  1  C.  ct  P.  541;  R.&  & 
161— Abbott 

If  a  man  in  his  own  soil,  do  any  thing  which 
is  a  nuisance  to  another,  as  by  stopping  a  rivulet, 
and  so  diminishing  the  water  used  by  Him  for  h» 


ca 

the 


ttle,  the  party  injured  may  enter  on  the  sail  of 
e  other  and  abate  the  nuisance,  and  justify  the 
trespass ;  and  this  right  of  abatement  is  not  con- 
fined merely  to  nuisances  to  a  house,  to  a  mill,* 
to  land.  Raikes  v.  Townshend,  2  Smith,  9. 

The  declaration  stated  that  the  Attendant 
wrongfully  placed  and  continued  a  heap  of  earth, 
whereby  the  refuse  water  was  prevented  fn* 
flowing  away  from  his  house  down  a  ditch  atthe 
back  thereof.  The  evidence  was,  that  the  heap 
was  not  originally  placed  so  as  to  obstruct  the 
water,  but  that  in  process  of  time,  earth  from  t» 
heap  was  trodden  and  fell  into  the  ditch  and  ob- 
structed it:— Held,  that  this  was  a  fatal  variance 
Fitzsimons  v.  Inglis,  5  Taunt  534 

.  In  case  by  the  tenant  in  possession  **1"1*  * 
wrong-doer,  it  is  sufficient  to  declare  geaenB!* 
without  disclosing  any  title.  GrmsUad  v.  M*' 
Lowe,  4  T.  R.  717. 

But  if  a  defendant  justify  under  a  rigoVj 
must  be  formally  set  out  in  the  plea.  U.  *"* 
see  Rider  v.Smith,  3T.R.  766. 

IX  Actio*. 

Ify3&,4  Wi&  4,  c.  42, «.  2, executors  and* 
ministrators  may  maintain  actions  on  the  case  lof 
any  injury  to  the  real  estate  of  the  deceased,  eesv 
mitted  in  his  life  time,  at  any  time  within  » 
calendar  months  before  his  death;  provided  ■»• 
action  be  brought  within  one  year:  and  act*** 
on  the  case  may  be  brought  against  them.    • 

In  an  action  in  case  against  six,  the  plain** 
may  recover  a  verdict  against  two.    Cotf* 
South,  4  Taunt  802. 


[CATTLE-STEALING,  &c.«- CERTIORARI] 
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In  an  action  on  the  case  in  the  King's  Bench  I  pressly  given  by  statute.    Rex  v.  Cadnobury, 
against  ten  defendants,  the  plaintiff  declared,  that  |  (Justices,)  3  D.  &  R.  35. 


before  and  at  the  time  of  the  grievances  com 
plained  of,  they  were  proprietors  of  a  certain 
•Uge-cotch,  for  the  conveyance  of  passengers  for 
hire  from  A.  to  B. ;  and  that  being  so,  they  re- 
ceived the  plaintiff  as  an  outside  passenger,  to  be 
safely  conveyed  thereon  from  A.  to  B.  for  hire  to 


It  does  not  lie  to  remove  a  recognisance.  Anon. 
Lom,  321. 

Nor  for  other  than  judicial  acts.  Rex  v.  Lloyd, 
Cald,  309. 

A  certiorari  was  ordered  to  be  issued  to  the 


them  in  that  behalf;  and  that  by  reason  thereof  judge  of  an  inferior  jurisdiction  to  return  and 
they  ought  to  have  safely  conveyed  him  accord-  r *'  "  L?  *»*•»■• 

ingly ;  and  assigned  for  breach,  that  they  con. 
ducted  themselves  so  carelessly  in  this  behalf, 
that  by  and  through  the  carelessness,  unskilful- 
ness,  and  default  of  themselves  and  their  ser- 
vants, the  coach  was  overset,  by  means  whereof 
the  plaintiff  was  hurt,  and  sustained  other  inju- 
ries :  a  jury  having  found  a  verdict  against  eight 
of  the  defendants  only,  and  in  favour  of  the  other 
two,  and  judgment  being  rendered  accordingly : 
— Held,  that  as  the  action  was  rounded  on  a 
breach  of  %doty,  imposed  by  the  custom  of  the 
realm,  which  was  a  breach  of  the  law ;  and  as 
the  declaration  was  framed  on  a  misfeasance ; 
such  verdict  and  judgment  were  not  erroneous, 
and  they  were  therefore  affirmed  in  the  Ex- 
chequer Chamber  in  error.  Bretkerton  v.  Wood, 
(in error,)  6  Moore,  141;  3  R  &  R  54;  9  Price, 
408. 


CATTLE  STEALING  AND  INJURING— 
See  Carnm al  Law. 


CERTIFICATE. 

I.  Ov  Attorney — See  Attorney. 
II.  Or  BAiraurT — See  Bankrupt. 

III.  Or  Costs— See  Costs. 

IV.  Of  Masjuagk — See  Evidence. 
V.  Or  Pauhbs— See  Pooa. 


CERTIORARI. 

I.  Warn  rr  libs. 

1.  Generally  and  in  Civil  Cases,  577. 
3.  In  Criminal  Cases,  57a 

3.  To  remove  Convictions,  579. 

4.  To  remove  Orders,  580. 

5.  Restraint  by  Statute,  580. 

II.   HOW  OBTAINED,  583. 

III.  Returns  to,  583. 

IV.  Costs  in — See  Criminal  Law. 


I.  When  it  libs. 

1.  Generally  and  in  Civil  Cases. 

Quaere,  whether  the  Vice-Chancellor  has  au- 
thority to  order  a  writ  of  certiorari  to  issue?  Ed. 
wards  v.  Bowenf2  Rubs.  153;  3  Sim.  &  Stu.  514. 

A  certiorari  always  ties  to  remove  proceedings 
tinder  penal  statutes,  unless  it  is  expressly  taken 
ly ;  and  as*  appeal  never  lias*  unless  it  is  ex- 


certify  the  practice  of  his  court     Williams 
Bagot,  (Lord,)  (in  error,)  4  D.  &  R.  315. 

Where  judgment  is  signed  against  a  defendant 
in  an  inferior  court  of  record,  and  he  surrenders 
in  discharge  of  his  bail,  but,  before  he  it  charged 
in  execution,  is  removed  to  the  Fleet  by  habeas 
corpus,  the  court  of  C  P.  will  grant  a  certiorari 
to  remove  the  record  in  order  to  charge  him  in 
execution  in  the  Fleet,  by  virtue  of  the  statute, 
19  Geo.  3,  c.  70,  s.  4  Jordan  v.  Cole,  1 H.  Black. 
533. 

A  certiorari  lies  to  remove  an  ejectment  from 
an  inferior  jurisdiction  into  K.  R,  and  the  cause 
need  not  be  removed  by  habeas  corpus  cum  causa* 
Goodrightd.  Sadler  v.  Dring,  3  D.  ct  R.  407:  8. 
C.nom.  Doe  d.  Sadler  v.  Dring,  1  B.  &  C  353; 
1  Tidd's  Prac  403. 


uray;  and  an 

VOL*  I* 


*  Y 


Even  at  the  instance  of  the  defendant,  on  an 
affidavit  that  he  cannot  have  a  fair  and  impartial 
trial  below, although  the  lease  on  which  the  eject- 
ment was  founded  was  executed  on  the  premises 
within  the  local  jurisdiction.  Patterson  d.  Chad- 
ridge  v.  Eades,  5  D.  AY  R.  445;  3  R  &  C.  550. 

But  it  will  not  lie  to  remove  the  record  of  a 
judgment  obtained  against  a  defendant  in  the 
county  palatine  of  Durham,  for  the  purpose  of 
enabling  his  bail  to  render  him  in  K.  R,  though 
be  be  a  prisoner  for  debt  in  the  custody  of  the 
marshal.    Paterson  v.  Rsay,  3  D.  &  R.  177. 

And  a  certiorari  to  remove  proceedings  from 
the  courts  of  the  counties  palatine  was  not  to  be 
granted  of  course,  and  without  special  ground* 
Zinck  v.  Langton,  3  Dougl.  749. 

A  certiorari  lies  to  remove  a  presentment  in  a 
court-leet ;  and  when  removed,  the  presentment 
is  traversable  in  K.  R    Rex  v.  RoupelL  Cowp* 

45a 

The  court  will  not  grant  a  certiorari  to  remove 
the  record  and  proceedings  out  of  a  court-leet,  in 
order  to  inquire  into  the  propriety  of  an  amercia- 
ment, where  the  fine  has  been  estreated  into  the 
duchy  chamber  of  Lancaster,  and  paid.  Rex  v. 
Ritson,  3  T.  R.  184. 

Nor  to  remove  such  proceedings  in  the  courts 
of  £reat  sessions  in  Wales,  without  special  cause. 
Williams  v.  Thomas,  3  Dougl.  751,  n* 

Ry\  GeoAyC.87,  s.  5,  no  proceedings  in  eject, 
ment  by  landlord  under  the  statute  could  be  re- 
moved from  the  courts  of  great  sessions  in  Wales, 
unless  upon  special  cause  shown. 

The  court  of  K.  R,  in  its  discretion,  would  not 
allow  the  plaintiff  to  remove  a  replevin  cause  by 
certiorari,  per  saltum,  from  the  sheriff's  court  of 
Carmarthen  into  K.  R ;  for  a  certiorari  lies  of 
course  only  to  inferior  courts  of  record,  and  the 
sheriff's  court  is  not  a  oourt  of  record  for  the 
purposes  of  a  plains  in  replevin:  the  proper  eoums 


ran.  zWioaroj  v.  itouen,  1  D.  &  K.  7UU ;  5  U. 
A.C.  306  ;  3  Ran.  153 1  3  Sim.  &.  Sin.  514.  And 
M(  1'irreau  *.  Beoan,  5  B.  &  C.  384. 

It  wu  sufficient  nne  for  granting  a  writ  of 
oa-tiorari  to  remove  proceeding!  in  replevin  from 
■  court  of  great  leasiooi  in  Wiles,  that  the  title 
to  the  freehold  mi  in  question.    Id. 


cmrt  of  Great  Sesriona,  and  then  applied 
MM  of  Chancery  for  «  certiorari  to  remote  loom 
into  K.  H,  the  court  granted  the  writ  without 
requiring  the  plaintiff  to  abow  any  epocM  ground 


Bail  in  a  civil  action,  for  a  convict  of  felony,  tit 
too  late  to  have  a  certiorari  lo  bring  up  the  prin- 
cipal, to  inrrender  in  their  discharge,  tiler  the 
principal  ii  actually  on  board  for  traniportaticc 
Fooler  v.  Dunn,  4  Butt.  3034. 

No  certiorari  is  allowed  from  the  court  of  Kt 
quests  at  Westminster,  except  in  replevin.  8 
Geo.  3,  e.  33,  a.  4 

But  it  >•  otherwise  in  the  Souihwark  court  af 
Requests.    4  Geo.  4,  e.  133,  u.  IS  fit  16. 


T, 


When  it  Res. 
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on  an  indictment  for  a  misdemeanour.    Rex  v. 
&fon,7T.R.373. 

A  certiorari  does  not  lie  to  remove  an  indict- 
ment for  felon  j  from  the  general  sessions  of  oyer 
and  terminer  at  Hicks's  Hall,  without  the  con- 
sent of  the  prosecutor.  Rex  v.  Kingston  (Duchess 
o/,>Cowp.  283. 

Bat  a  certiorari  was  granted  to  remove  an  in- 
dictment from  the  Old  Bailey,  where  the  defend- 
ant was  a  public  officer,  and  lived  at  Gloucester. 
1  Chit  571,  n. 


A  certiorari  lies  to  a  Welsh  quarter  sessions  of 
the  peace,  to  remove  an  indictment  into  K,  B. 
Rex  v.  CUee,  4  Burr.  2456. 

But  not  unless  special  cause  be  shown.  Rex 
v.  Gmyer,  2  Ld.  Ken.  441. 

If  a  defendant  who  has  been  convicted  on  an 
indictment  in  an  inferior  jurisdiction,  remove  the 
record  into  K.  B.  by  certiorari,  between  verdict 
and  judgment,  with  a  view  of  making  objections 
to  the  indictment  in  arrest  of  judgment,  the  court 
will  send  the  record  back  by  procedendo,  without 
going  into  the  objections  to  the  indictment  Rex 
v.  Jadfcton,  6  T.R.  145. 

The  court  would  grant  a  certiorari  to  remove 
an  indictment  for  a  misdemeanour  from  the  Great 
Sessions  in  Wales  into  K.&  Rex  v.  Griffith,  3 
T.R.658. 

No  certiorari  lies  on  the  statute  30  Geo.  2,  c 
34,  against  obtaining  goods  or  money  under  false 
pretences.  Rex  v.  Smith,  Cowp.  24 :  &  P.  Rex 
v.  Young,  2  T.  R.  472. 

A  certiorari  pro  rege  lies  on  statute  13  Geo.  3, 
c  78,  s.  24,  relative  to  highways,  before  traverse 
of  the  indictment  or  judgment  thereupon.  Rex 
▼.  Bodenham,  Cowp.  78. 


On  what  ground*  granted.] — A  certiorari  is  al 
way*  granted,  of  course,  upon  the  application  of 
the  crown.    Rex  v.  Eaton,  2  T.  R.  89. 

But  not  so  when  a  defendant  applies,  he  must 
lay  some  ground  for  it  before  the  court,  support- 
ed by  affidavit    Id. 

And  full  and  satisfactory  grounds  must  be 
shown.    Rex  v.  Plumbe,  Lofft,  59. 

The  court  will  not  grant  a  certiorari  on  behalf 
of  the  defendant  to  remove  an  indictment  from 
the  sessions,  on  an  affidavit  that  difficult  points  of 
law  might  arise.  But  leave  was  given  to  renew 
the  motion  at  chambers,  if  a  better  affidavit  could 
be  obtained.    Rex  v.  Harrison,  1  Chit  571. 

It  is  no  objection  to  a  certiorari  to  remove  a 
presentment  of  a  road,  made  by  a  justice  of  the 
peace  under  the  24th  section  of  statute  13  Geo. 
3,  c.  78,  that  it  is  prosecuted  by  another  than  the 
justice  presenting ;  if  it  be  by  his  consent  Rex 
▼.  Penderryn,2  T.  R.  260. 

A  certiorari  to  remove  an  indictment  of  an  ex- 
cine  officer  from  the  sessions,  was  granted  on  the 
motion  of  the  attorney.general,  without  any  affi- 
davit   Rex  v.  Stannard,  4  T.  R.  161. 

A  general  prejudice  existing  against  the  de- 
fendant is  not  a  sufficient  ground,  unless  it  exist 


in  the  court  below.     Rem  v.  Matthew,  1  Chit 
571,  n. 

The  court  refused  to  grant  a  certiorari  to  re* 
move  an  indictment  for  murder  from  the  county 
of  York,  in  order  to  a  trial  at  bar,  or  in  another 
county,  on  the  ground  that  the  prisoners  (who 
had  pleaded  the  general  issue  to  the  indictment) 
could  not  have  a  fair  and  impartial  trial  in  the 
former  county,  on  account  of  certain  statements 
having  appeared  in  different  newspapers  and 
handbills,  tending  to  excite  a  prejudice  against 
them.  Rex  v.  Mead,  3  D.  &  R.  301 :  &  C.  not 
iSLP.2B.6VC.605. 

Where  a  defendant,  indicted  at  the  Quarter 
sessions  for  a  conspiracy,  had  entered  into  insuffi- 
cient recognisances  to  take  his  trial : — Held,  that 
the  court  of  King's  Bench,  on  a  removal  by  cer- 
tiorari, might  discharge  them  on  motion,  and 
compel  him  to  enter  into  better  security.  Rex 
v.  Hooper,!  Chit. 491. 

The  court  will  not  grant  a  certiorari  to  remove 
an  indictment  against  several  defendants  charged 
with  a  misdemeanour,  unless  they  all  concur  in 
the  application ;  and  it  seems  that  a  consent  by 
counsel  is  not  sufficient,  unless  supported  by  an 
affidavit  of  such  consent  by  the  defendants  them- 
selves.   Rex  v.  Hunt,  2  Chit  130. 

Where  aeonviction  is  removed  by  certiorari, no 
motion  can  be  made  in  arrestof  judgment,  unless 
the  defendant  be  personally  present  Rex  v. 
Soraggs,  1  W.  flack.  209.  And  ste  Res  v. 
€owfc,2  Burr.  834;  2  Ld.  Ken.  519. 


3.  7b  remove  Convictions. 


It  is  discretionary  in  the  court  to  grant  or  re- 
fuse a  certiorari  to  remove  a  conviction  before 
justices  of  the  peace ;  and  if  the  court  see  that 
the  justices  have  drawn  the  proper  conclusion 
from  presumptive  evidence,  they  will  not  grant  a 
certiorari  Rex  v.  Boss,  5  T.  R.  251;  Nolan,  227. 

A  certiorari  will  not  lie  to  remove  a  conviction 
by  the  commissioners  of  excise,  for  the  double 
duties  of  beer.    Rex  v.  Whitehead,  2  DougL  549. 

But  a  certiorari  will  lie  to  remove  a  conviction 
under  statute  11  Geo.  1,  c  30,  s.  16,  for  harbour- 
ing teas  and  spirits,  either  by  justices  of  the 
peace  or  commissioners  of  excise.  Rex  v.  Abbott, 
2  Dougl.  553,  n. 

But  such  certiorari  will  not  be  granted  on  an 
objection  to  the  conviction  founded  on  merits. 
Id. 

And  a  certiorari  lies  to  remove  a  conviction 
on  16  Geo.  3,  c  30,  if  the  defendant  has  not  ap- 
pealed to  the  quarter  sessions.  Rex  v.  Eaton,  2 
T.R.89. 

The  court  granted  a  certiorari  to  remove  a 
conviction,  where  the  magistrate  rejected  the 
vendee  as  a  witness,  to  prove  that  the  defendant 
used  the  Winchester  bushel  Rex  v.  — .  2 
Chit  137. 

The  court  of  K.  B.  will  not  grant  a  certiorari 
to  remove  the  assessments  of  the  land  tax;  but  if 
an  information  be  moved  for  against  the  com* 
missioners  of  the  land  tax,  the  court  will  admit 


When  it  Res. 
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the  proceeding  and  afterwards  ftirther  powers 
for  the  punishment  of  the  offender  are  given  to 
the  sessions,  by  another  statue,  which  does  not 
take  away  the  certiorari :  the  clause  for  taking 
away  the  certiorari  in  the  former  act  cannot  be 
extended  to  the  proceedings  under  the  latter. 
Rex  t.  Turret,  2  T.  R.  735. 

Therefore,  where  there  hare  been  proceedings 
under  both  statutes,  those  under  the  former  act 
cannot  be  removed,  but  those  under  the  latter 
may.    Id. 

If  a  statute  authorizing  a  summary  conviction 
before  a  magistrate  give  an  appeal  to  the  sessions, 
who  are  directed  to  hear  and  finally  determine 
the  matter;  this  does  not  take  away  the  certio- 
rari even  after  such  an  appeal  made  and  deter- 
mined.   Rex  v.  Jukee,  8  T.  R.  542. 

If  jurisdiction  be  given  to  an  inferior  court  of 
common  law,  to  try  a  new  offence  created  by 
statute,  the  proceedings  may  be  removed  by  ha- 
beas corpus  cum  causa,  or  certiorari,  unless  ex- 
pressly  taken  away ;  unless  in  cases  where  the 
statute  creating  the  offence  prescribes  a  special 
jurisdiction  not  known  to  the  common  law. 
Hartley  q.  t  v.  Hooker,  Gowp.  524 

Particular  8tatute$.]—By  7  &  8  Will  3,  c.  6, 
a  summary  remedy  is  given  before  two  justices 
for  the  recovery  of  small  tithes  under  the  value 
of  40s.,  (increased  to  102.  by  53  Geo.  3,  c  127,  s. 
4.)  By  the  seventh  section  of  the  former  statute, 
which  gives  an  appeal  to  the  sessions,  the  certio- 
rari is  taken  away,  "  unless  the  title  of  the  tithes 
should  be  in  question.*1  Rex  v.  Jefferey,  2  D.  &  R. 
860 :  &  C.  not  &  P.  1  B.  &  C.  604. 

An  indictment  for  not  repairing  a  county 
bridge  was  removed  by  certiorari,  notwithstand- 
ing the  stat  1  Anne,  c.  18,  s.  5.  Rex  v.  Cumber- 
land, 3.  B.  &  P.  354 ;  6  T.  R.  194 

The  general  words  of  the  stat.  25  Geo.  2,  c  36, 
s.  10,  that  no  indictment  for  keeping  a  disorderly 
house  shall  be  removed  by  certiorari,  do  not  re- 
strain  the  crown  from  removing  the  indictment 
by  certiorari,  there  being  nothing  in  the  act  to 
smow  that  the  legislature  intended  that  the  crown 
should  be  bound  by  it  Rex  v.  Davits,  5  T.  R. 
■396. 


No  certiorari  lies  to  remove  an  indictment  on 
«4at  30  Geo.  2,  c.  24,  s.  1.  Rex  v.  Young,  2  T. 
R. 472:  S. P.Rexv. Smith, Cowp. 24 

The  stat  30  Geo.  2,  c  24,  s.  20,  takes  away 
the  writ  of  certiorari ;  but  where  counts  on  that 
statute  were  joined  with  counts  for  a  conspiracy 
»t  common  law,  to  obtain  goods  by  false  pre* 
tences : — Held,  that  the  certiorari  was  not  taken 
away.    Rex  v.  Saundero,  5D.&R.  611. 

The  statute  12  Geo.  1,  c.  34,  s.  3,  makes  it  an 
offence  for  clothiers  and  other  manufacturers  to 
pay  the  wages  of  their  workmen  in  goods  instead 
of  money ;  the  statute  22  Geo.  2,  c.  27,  creates 
several  new  offences,  and  extends  the  provisions 
of  the  preceding  statute  to  silk  manufacturers ; 
and  the  17  Geo.  3,  c  56,  a  22,  takes  away  the 
certiorari  upon  conviction  under  the  22  Geo.  2. 
A  silk  manufacturer  having  been  convicted  under 
12  Geo.  1,  c  34,  a  3,  and  22  Geo,  2,  c  27:— 


Held,  that  he  was  not  denrived'of  the  certiorari 
by  force  of  the  17  Geo.  3,  c.  56.  in  re  Kaye,  1 
D.  &  R.  436 :  &  C.  nom.  Rex  v.  Roger;  5  B.  & 
A.  773. 

The  statute  13  Geo.  3,  c.  78,  a  80,  prohibits  the 
removal  by  certiorari  into  the  court  of  K.  B.,  of 
any  proceedings  had  in  pursuance  of  that  act : 
where,  therefore,  an  order  was  made  by  two  jus* 
tices,  and  confirmed  by  the  sessions,  for  diverting 
a  road,  professedly  under  the  authority  of,  but 
(as  was  alleged)  without  pursuing  all  the  for- 
malities required  by  the  act : — Held,  that  the  cer- 
tiorari was  still  taken  away;  and  after  the  pro- 
ceedings had  been  in  fact  removed,  the  court 
quashed  the  certiorari,  quia  ira  provide  emanavit, 
and  refused  to  discuss  the  sufficiency  or  insuffi- 
ciency of  the  order.  Rex  v.  Caooon  (Justices,)  3 
D.4R.  36. 

By  42  Geo.  3,  c  73,  penalties  were  imposed  on 
masters  and  mistresses  working  children  in  cot- 
ton mills  more  than  a  certain  time  during  the 
day,  and  no  certiorari  was  allowed.  By  6  Geo. 
4,  o.  63,  additional  restrictions  were  imposed  as 
to  working  on  Saturdays  and  penalties  (increased 
in  amount)  were  extended  to  foremen ;  and  it 
was  further  provided  that  all  the  powers,  provi- 
sions, exemptions,  penalties,  forfeitures,  pay- 
ments, remedies,  matters,  and  things  contained 
in  the  former  act,  except  as  varied*  by  the  present 
statute,  should  be  as  effectual  for  carrying  the 
same  into  execution  as  if  re-enacted : — Held,  on 
conviction  of  a  foreman  for  employing  children 
on  Saturday  contrary  to  the  last  mentioned  sta- 
tute, that  the  clause  taking  away  certiorari  was 
a  provision  of  the  former  act,  incorporated,  by 
reference,  in  the  new.  Rex  v.  Fell,  1  B.  &  Adol. 
380. 

The  stat.  48  Geo,  3,  c  74,  s.  15,  giving  to  the 
party  grieved  an  appeal  to  the  sessions,  against  a 
conviction  by  justices  of  the  peace  for  penalties 
incurred  in  respect  of  the  duties  on  malt,  and 
empowering  the  sessions  "to  hear  and  finally 
determine  of  and  concerning  the  truth  of  the 
facts  and  merits  of  the  case  in  question  between 
the  parties  to  such  conviction  respectively;*1  and, 
after  enabling  the  sessions  to  amend  defects  of 
form,  enacting  the  same  clause  that  no  certio- 
rari shall  be  allowed  to  set  aside  the  determina- 
tion of  the  sessions;  and  providing  that  upon 
such  appeal  the  sessions  shall  rehear,  re-ex- 
amine, and  reconsider  the  truth  of  the  facts  and 
merits  of  the  case,  &c.  and  re-examine  the  same 
witnesses  as  before,  and  no  other,  does  not  pre- 
clude the  crown  from  removing  the  conviction, 
and  the  order  of  the  sessions  quashing  the  same, 
by  certiorari    Rex  v.  Allen,  15  East,  333. 

And  the  court  will  take  cognizance  of  a  ease 
reserved  by  the  sessions,  accompanying  the  pro- 
ceedings so  removed.    Id. 

Where  the  appeal  is  against  overseers*  ac- 
counts by  individuals  paying  rates  within  the  pa- 
rish, the  certiorari  is  not  taken  away  by  50  Geo* 
3,  c.  49,  that  Act  only  applying  to  appeals  by  the 
overseers  against  the  disallowance  of  any  items 
in  their  accounts  by  the  magistrates.  Rex  v. 
Bird,  2  B.  &  A.  522. 


The  Bread  Act,  50  Geo,  3,  c  73,  after  reciting 


ofLondcin,  and  by  the  fifth  section  of  50  Geo.  3, 
all  powers  given  by  the  previous  statute!  upon 


lie  wnt  subject,  were  incorporated,  except 
altered  by  that  statute.  The  31  Geo.  2, 
hi.  36  or,  37,  reepec lively  took  away  the  «,,„  « 
certiorari,  and  gave  an  appeal  to  the  session! : — 
Held,  that  the  50  Geo.  3,  c  73,  a.  5,  incorporated 
those  sections,  and  that,  on  ■  conviction  under 
the  latter  statute,  the  certiorari  waa  taken  away, 
and  an  appeal  given.  Rtx  v.  Liwrpooi  (Mayor,) 
3D.&K.  275. 

The  Metropolitan  Paving  Act,  57  Geo.  3,  c.  29, 
a.  135,  prevents  the  removal  into  the  superior 
courts,  of  "  any  rate,  proceeding,  conviction,  or- 
der, matter,  or  thing : — Held,  that  a  caae  grant- 
ee 


And  mart  be  given  before  application  far  I 
role  to  ahow  cause  why  such  certiorari  rivals' 
not  be  granted.  Btx  v.  Glamorgaiuimt  (JaMiot,) 
5T.R.279:  Nolan,349. 

And  though  the  justices  move  to  enlarge  lis 
rule  nisi,  that  is  no  waiver  of  the  want  of  it  ill 
daya'  notice  of  men  motion  must  be  given  to  lis 
justices,  notwithstanding  the  order  of  aeansa 
waa  made  aubject  to  the  opinion  of  the  coat  of 
K.  B.  on  a  caae  to  be  staled,  which  em  vat 
afterwards  slated,  and  sollled  by  the  justice!  «t 
trie  sessions.     Rex  v.  Sutux  (Juatieo.)  1  M.  t 

a  631. 

A  certiorari  to  remove  an  indictment  freat  6» 
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end  not  within  six  months  after  settling  the  case. 
BexY. Sussex, (Justices,)  1M.&S.  734. 

The  statute  12  Geo.  1,  c.  34,  8.  3,  makes  it  an 
offence  for  clothiers  and  other  manufacturers  to 
pay  the  wages  of  their  workmen  in  goods  instead 
of  money;  and  the  statute  22  Geo.  2,  c  27,  creates 
several  new  offences,  and  extends  the  provisions 
of  the  preceding  statute  to  silk  manufacturers. 
The  17  Geo.  3,  c  56,  c.  22,  takes  away  the  writ 
of  certiorari  upon  convictions  under  the  22  Geo. 
2.  Where,  therefore,  a  silk  manufacturer  was 
convicted  under  12  Geo.  1,  c.  34,  s.  3;  and  22 
Geo.  2,  c.  27: — Held,  that  the  six  months  limit- 
ed by  the  statute  for  bringing  the  certiorari,  was 
to  be  computed  from  the  time  the  conviction  was 
affirmed  by  the  sessions,  and  not  from  the  time 
of  the  conviction  by  the  justices  below.  In  re 
Kaye,  1  D.  &  R.  436:  &  C.  nom.  Rex  v.  Rogers, 
5R&A.  773. 

The  court  refused  a  certiorari  to  remove  an 
order  of  bastardy,  because  it  was  not  applied  for 
within  six  months.    Re x  v.  Howlett,  1  Wils.  35. 

Affidavits.] — In  moving  for  a  rule  nisi  fbr  a 
certiorari,  it  is  irregular  to  intitule  the  affidavits 
on  which  such  motion  is  founded  in  any  cause ; 
and  if  they  are  intituled,  they  cannot  be  read. 
Ex  parte  Nohro,  1  B.  &.  C.  267. 

Corroborating  affidavits  may  be  read  after  a 
role  has  been  granted  ;  but  not  those  containing 
new  matter.    Rex  v.  Berkley,  1  Ld.  Ken.  81. 

On  the  motion  of  the  attorney-general  for  a 
certiorari  to  remove  an  indictment,  the  right  of 
the  crown  having  been  mentioned  by  him  to  be  in 
dispute,  an  affidavit  is  required  from  the  defen- 
dant, according  to  5  W.  &  M.,  that  the  freehold 
Is  in  question.  Rex  v.  Burgess,  1  Ld.  Ken.  136. 

The  court  will  not  look  to  any  special  state- 
ment of  facts  in  the  certiorari,  to  determine  a 
conviction  to  be  illegal.  Rex  v.  Liston,  5  T.  R. 
338;  Nolan,  259. 

The  court  will  not  grant  a  certiorari  to  remove 
a  conviction  under  52  Geo.  3,  c  93,  for  using  a 
dog  and  gun  without  a  certificate,  on  the  ground 
that  jurisdiction  does  not  appear  on  the  nice  of 
the  conviction,  without  an  affidavit  negativing 
the  jurisdiction.    Rex  v.  Long,  1M.&R.  139. 

An  affidavit,  stating  that  the  defendants  con- 
troverted the  title  to  certain  tithes,  and  also  that 
the  title  to  the  tithes  was  then,  and  at  the  time 
of  making  the  said  affidavit,  really  in  question, 
does  not  sufficiently  show  the  title  to  be  in  ques- 
tion, in  order  to  remove  an  order  of  justices  upon 
some  quakers  by  certiorari,  according  to  staL  7 
&l  8  Will.  3,  c  34,  s.  4;  and  1  Geo.  1,  stat.  2,  c. 
62.  Rex  v.  Wakefield,  1  Burr.  488 ;  2  Ld.  Ken. 
164. 

Rule  and  Writ.] — There  must  be  a  rule  nisi  in 
the  first  instance  for  a  certiorari,  to  remove  pro- 
ceedings of  the  commissioners  of  sewers.  Anon, 
2  Chit  137. 

Third  persons  cannot  object  to  the  misdirection 
of  a  certiorari,  to  remove  a  cause  from  an  infe- 
rior court,  if  the  proper  officers,  in  whose  keep- 


ing the  record  was,  waive  the  objection,  and  re*  * 
turn  the  record  upon  such  writ   Daniel  v.  Phil- 
lips, 4  T.  R.  499. 

The  proceedings  of  certiorari  on  a  private-act 
of  8  Anne,  c.  25,  were  quashed,  because  the  foun- 
dation of  the  inferior  jurisdiction  was  not  set  out 
therein.    Rex  v.  Liverpool,  4  Burr.  2244. 

a  Where  a  certiorari  was  granted  on  the  applica- 
tion of  two  parties,  and  one  of  them  died  before 
the  matter  came  on  for  argument,  the  court 
heard  the  case  notwithstanding.  Rex  v.  York- 
shire, N.  R.  {Justices,)  9  D.  A,  R.  204. 

By  43  Eliz.  c.  5, «.  2,  a  certiorari  to  remove  a 
suit  from  an  inferior  court  must  be  delivered  be- 
fore the  jury  are  sworn. 

By  21  Jac.  1,  c.  23,  s.  2,  before  issue  or  de- 
murrer joined. 

III.  Rktohns  to. 

A  return  to  a  certiorari  need  not  be  under  seal. 
Rex  v.  Picker sgiU,  Cald.  297. 

The  seals  of  justices  of  oyer  and  terminer  are 
not  essentially  necessary  fbr  the  removing  and 
authenticating  a  record  transmitted  to  the  court 
of  K.  B.  The  return  of  justices  to  a  certiorari  is 
a  mere  ministerial  act,  which  the  court  requires 
to  be  authenticated  in  a  particular  form ;  but  as 
it  is  a  form  prescribed  by  no  positive  law  of  the 
land,  the  court  which  requires  it  may  receive  and 
adopt  any  other  authentic  certificate,  that  the 
record  transmitted  is  the  genuine  record  of  the 
court  below ;  and  the  omission  of  the  particular 
form  can  only  be  objected  to  by  the  court  itself. 
Atkinson  v.  Hex,  {in  error ,)  3  Bro.  P.  C.  517. 

A  return  to  a  certiorari  was  sent  back  to  jus- 
tices by  the  court  to  be  amended,'  because  tney 
did  not  put  their  seals  to  it,  or  describe  them- 
selves as  justices  of  L.  Hex  v.  Kenyon,  6  B.  &> 
C.  640;  9D.&R.694. 

Upon  a  certiorari  to  remove  a  conviction  by  a 
justice  of  the  peace  on  the  Deer  Act,  16  Geo.  3, 
c  30,  a  return  that  the  record  is  returned  .to  the 
sessions,  and  that  a  copy  is  annexed  to  the  writ, 
is  sufficient  Justices  ought,  in  all  cases,  to  re- 
turn convictions  to  the  sessions,  whether  an  ap- 
peal lies  or  not    Rex  v.  Eaton,  2  T.R.285. 

The  court  refused  a  criminal  information 
against  a  magistrate,  for  returning  to  a  writ  of 
certiorari,  a  conviction  of  a  party  in  another  and 
more  formal  shape  than  that  in  which  it  was  first 
drawn  up,  and  or  which  a  copy  had  been  deliver- 
ed to  the  party  convicted  by  the  magistrate's 
clerk ;  the  conviction  returned  being  warranted 
by  the  facts.    Rex  v.  Barker,  1  East,  186. 

The  defendants  appealed  to  the  sessions  against 
a  conviction  on  a  penal  statute,  where  the  convic- 
tion was  affirmed;  afterwards  the  record  was 
removed  by  certiorari,  and  the  conviction  was 
quashed  for  a  defect  in  the  information:  then 
the  prosecutor  moved  either  that  the  certiorari 
should  be  sent  back  to  the  magistrates,  in  order 
that  they  might  return  the  original  information 
(which  had  not  the  defect,)  or  that  a  mandamus 
might  issue  to  compel  the  magistrates  to  pro- 
ceed on  the  original  information ;  but  the  oourt 


cord  itself,  and  not  Bet  it  out  according  Id  ill 
tenor.     Askew  v.  Hayton,  1  Dowl.  P.  C.  510. 

The  return  to  a  writ  of  certiorari,  to  remove 
proceed  ingn  from  an  inferior  court  into  K.  li. 
setting  out  a  copy  of  the  record,  but  not  return. 
ing  the  record  itscir,  is  irregular,  and  the 

S uashed  the  Briton  motion.     Valmtr  v.  Forsyth, 
D.&R.491;  4  B.  4.C.40I. 
After  a  rule  for  a  certiorari  has  been  made  ab- 
nlute,  and  the  return  thereto  riled,  if  the  ce 
rori  issued  improvidi,  the  court  will  order 
be  superseded,  and  the  return  taken  off1  the 
Riiv.  Wakefield,  1  Burr.  489;  3  Ld.  Ken.  164. 

CHALLENGE— See  Cuxnu,  Law. 

CHAMPERTY— See  Contact. 


CHARITY. 
I.  Chmutauli  Uses,  584. 

II.    OiHIU  MiTTBRH,  585. 

I.  Cmirrmi  UsM- 

[See  GrumbreUy.  Kopo-,3  B.  &.A.  711.    And 

tee   Doe  &.   Tone  t.  Copetake,  6  East,  338 ;  3 

Bmith.495.] 


corporeal  or  incorporeal,  nor  an;  Bum  of  mor 
goods,  chattels,  stock,  securities  for  money, 
any  other  personal  estate  whatsoever,  to  be  1 
out  in  the  purchase  of  lands,  tenements,  or  here* 
ditaments,  can  be  given  for  charitable  uses.  Un- 
less by  deed  indented  and  executed  before  two 
witnesses,  twelve  months  before  the  death  of  the 
donor,  and  inrolled  within  six  months  after 


A  grant  by  deed,  executed  and  inrolled  pur- 
suant to  the  statute  of  mortmain,  of  lands  to 
trustees  and  their  heirs,  to  the  use  of  one  of 
them,  his  heirs  and  assigns,  upon  condition  thi 
be,  his  heirs  and  assigns,  should,  from  time  to 
time,  repair  a  vault  and  tomb,  standing  upon 
part  of  the  lands;  and,  if  need  be,  rebuild  it,  and 
permit  the  same  to  be  used  as  a  rami]  y  vault  for 
Ihegrantorandan;  of  herfamiiy;  and  in  default 
thereof,  then  over  to  the  other  trustee,  hie  heirs 
and  assigns,  was  held  not  to  be  within  the  words 
e,  which  proh 
;.  to  charitable 
ithout  any  condition  or  reservation  for  the 
fit  of  the  grantor,  or  any  person  claiming 
r  him.  Doe  d.  Thempnn  v.  J*iieAer,  3  M. 
407;  2  Marsh,  61;  6  Taunt.  359. 


t  within  the  act     id. 

Where  there  was  a  bequest  to  a  man,  and  si 
heirs,  to  hold  to  the  use  of  him  and  bis  bain, 
that  he  would  convey  to  bduh  eat. 
Jid  the  will  afterwards  cooiaisedt 
bequest  to  him  of  an  estate  for  life  :— Held,  Hut 
the  whole  of  the  former  devise,  and  not  lacnir 
the  trust,  was  void,  because  the  alat.  9  (ieo.  2,  c 
36,  makes  void  the  legal  estate  given,  as  w  til  is 
the  trust.  Dot  d.  BurdeU  v.  Wngkf,2B.ti, 
710. 

The  owner  of  land  baring,  at  bia  own  axpEBM, 
built  a  chapel,  which  was  used  for  the  pursM 
of  public  worship,  and  the  congregation  aanif 
subscribed  a  sum  of  money  lot  the  purpose  a 
enlarging  and  improving  the  same,  he,  id  ox* 
sidention  that  the  money  so  subscribed  sbniH 
be  expended  for  that  purpose,  demised  lbs  pre- 
mises by  lease  for  twenty-three  years,  resemxf 
a  peppercorn  rent  during  his  life,  and  101 1" 
annum  after  his  death.  A  declaration  of  mat 
was  afterwards  executed  by  some  of  the  leasss, 
declaring  that  they  would  hold  the  prenusn  ■ 
trust  for  the  congregation  assembling  at  Its 
chapel;  and  that  in  case  the  public  wonoui 
should  be  there  discontinued,  then,  that  tbrj 


charitable  use,  and  therefore  void  w 
the  9  Geo.  3,c36,i,l.  Held,  also,  that  aeaba 
agreed  to  be  expended  on  the  prom  an, 
rent  reserved  at  tho  death  of  the  ■*•*, 
could  be  considered  a  full  -~-"u—1™'  paid  fa 
the  lease,  so  as  to  bring  the  case  within  the  se- 
cond section  of  that  statute.  Held,  also,  that 
the  declaration  of  trust,  although  executed  oar/ 
by  some  out  of  the  several  leasees,  was  svidsus 
against  all  of  the  purpose  for  which  tbt  «*■ 
was  granted.  Doe  d.  Wtlla rd  v.  fluietiwa,  J  B- 
•  A.  96. 
A  conveyance  of  copyhold  lands  to  cbniW" 
ea  in  the  life-lime  of  the  party,  Is  esosB* 
within  the  operation  of  the  statute  9  Geo.  S,  <■ 
36,  as  freeholds,  and  must,  therefore,  be  ex- 
cuted  with  the  formalities  required  by  thai  * 
tute ;  and  it  seems  that  a  bargain  and  ssk  »• 
inrolment   can 


that  a  bargain  and  sale  aid 
be   presumed  to  bare  sM 


mt,  in  the  case  of  copyholds,  to  deokrs*J 
.  deed,  coo  forma  bly  to  that  statins,  *■ 

„ such  deed  to  be  inrolled  in  Gbaaesrf- 

Dot  d.  Hmoetm  v.  Wattrton,  3  B.  A  A.  149. 
A  grant  by  the  crown  of  the  right  to  lay  chaos 
part  of  the  Thames  to  moor  ships,  is  alia- 
..rest  in  land,  and  within  the  statute  of  <•"*■ 
main,     Argus  v.  Coulter,  Amb.  367. 

test  out  of  real  estate  to  erect  a  ear 
nument  in  a  church  to  the  testator's  uiiswrj,  * 
not     MeUick  v.  AtyUat,  Jacob,  181. 

pauper  being  in  custody  for  having  W  *■ 
and  children  chargeable  to  a  para*  $*  "j 
I  years,  executed  an  indenture,  reciting  "  «■ 
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of  the  8lat  44  Geo.  3,  c.  98,  s.  190,  respecting 
stamps.    Rex  v.  Skefflngton,  3  B.  &.  A.  382. 

A  bequest  of  money  to  put  oat  children  ap- 
prentices as  the  testatrix's  brother  should  think 
fit,  is  a  public  charity  within  8  Anne,  c.  9,  s.  40. 
Bex  j.  Clifton-upon-Dunsmore,  Burr.  S.  C.  697. 


CHARTER— See  Corporation. 


CHARTER-PARTY— See  Ship. 


CHEAT— Sec  Criminal  Law. 


CHECKS  ON  BANKERS See  Bills  and 

Notes. 


CHILDREN— See  Criminal  Law. 


CHIROGRAPH— See  Evidence,  Fine  and  Re- 
covery. 


CHOSE  IN  ACTION. 

[See  CresweU  v.  Lovell,  8  T.  R.  418;  Mann  v. 
Sheriff^  B.  &  P.  355;  and  Byland  v.  King, 
7  Taunt.  274 ;  1  Moore,  24.] 

The  assignor  of  a  chose  in  action,  who  is  be- 
come a  bankrupt,  may  sue  the  debtor  for  the  be- 
nefit of  the  assignee.  Wynchv.Keeley,!  T.  R.619. 

An  assignment  of  a  chose  in  action  need  not 
be  by  deed.  Howell  v.  Mac  Jvers,  4  T.  R.  690 : 
S.  P.  Heath  v.  Hall.  4  Taunt.  326 ;  2  Rose,  271. 

If  the  obligor  of  a  bond,  after  notice  of  its 
being  assigned,  take  a  release  from  the  obligee, 
and  plead  it  to  an  action  brought  by  the  assignee 
in  the  name  of  the  obligee,  the  court  will  set  the 
plea  aside ;  nor  will  they,  under  these  circum- 
stances, allow  the  obligor  to  plead  payment  of 
the  bond.    Leigh  v.  Leigh  1  B.  &  P.  447. 

An  allegation  in  pleading,  that  a  debt  has 
been  assigned,  does  not  import  that  notice  of  the 
assignment  has  been  given  to  the  debtor.  Dean 
v.  James,  1  Nev.  &  M.  393. 

A  trustee  under  the  54  Geo.  3,  c  137  (Scotch 
Bankrupt  Act,)  cannot  sue  in  his  own  name  for 
a  chose  in  action.  Jeff  try  v.  M  Taggart,  6  M.  & 
S.  126. 

The  assignee  of  a  Scotch  bond  may  maintain 
an  action  of  assumpsit  in  K.  B.  against  the 
obligor  in  his  own  name.  Junes  v.  Dunlop,  8  T. 
R.595. 

The  assignee  of  an  Irish  judgment  by  cognovit 
may  sue  in  this  country  in  his  own  name.  0*Cal- 
Ughan  v.  Thomond  {Marchioness,)  3  Taunt.  82. 

Wherea  bond  is  assigned  by  theobligee  towards 
satisfaction  of  a  debt,  owing  from  him  to  another 


person  the  assignee  is  chargeable  for  wilfal  de- 
fault in  forbearing  the  obligor,  to  the  amount  of 
any  loss   incurred  by  such   forbearance.     Ex 
parte  Mure,  2  Cox,  63. 

Specific  performance  was  decreed  of  a  contract 
for  the  purchase  of  a  debt  Wright  v.  BeU,  1 
Daniel,  95. 

So  specific  performance  was  decreed  at  the 
suit  of  the  vendor,  of  a  contract  for  the  sale  of 
debts  proved  under  a  commission  of  bankruptcy. 
JUdderley  v.  Dixon,  1  Sim.  &  Stu.  607. 

A  pension  for  past  services  may  be  alienated  ; 
but  a  pension  for  supporting  the  grantee  in  the 
performance  of  future  duties  is  not  alienable. 
Davis  v.  Marlborough  {Duke,)  1  Swanat  79. 

The  salary  of  the  assistant  parliamentary 
counsel  to  the  treasury  is  not  assignable ;  and 
the  court  will  not  appoint  a  receiver  for  it. 
Cooper  v.  Reilly,  2  Sim.  560 ;  1  Ruse.  &  Myme, 
560. 


The  future  half-pay  of  an  officer  is  not 
signable.    Lidderdale  v.  Montrose  (DuJte,)  4  T. 
R.246:  SIP.  ifomncft v. Itorfe,  1  H. Black. 627. 

Stock  is  a  chose  in  action.    Rex  v.  Cower,  5 
Pricc,217. 


CHRISTMAS  DAY— See  Bills  Ann  N< 


CHURCH— See  Ecclesiastical  Law. 


CHURCH  RATES-^See  Rate. 


CLUB  AND  CLUB  HOUSE. 

If  the  rules  of  a  club  be  contained  in  a  book 
kept  by  the  master  of  the  club,  and  accessible  to 
the  members,  every  member  of  the  club  moat  be 
taken  to  be  acquainted  with  them.  Raggett  n 
Musgrave,  2  C.  &  P.  556— Abbott 

Every  member  of  a  club  who  either  concurs 
in,  or  subsequently  assents  to,  an  order  for  foods, 
given  by  one  of  the  members,  is  liable,  unless  it 
appear  clearly  that  the  tradesman  meant  to  give 
credit  to  that  member  only ;  and  making  him  a 
debtor  in  the  tradesman's  books,  and  sending  the 
bill  to  him,  does  not  sufficienly  show  such  inten- 
tion.   Delauney  v.  Strickland,  2  Stark.  416— Aba, 

The  master  of  a  club-house  is  the  proper  per- 
son  to  sue  one  of  its  members  for  the  arrears  of 
his  subscriptions ;  and  if  by  one  of  its  roles  every 
member  is  to  be  taken  as  continuing  so, 
he  gives  ^previous  notice  of  his  intention  to 
continue  being  a  member,  he  is  liable  to  be 
for  his  arrears  of  subscription,  unless  he 
prove  that  he  gave  such  notice.  Raggett  v.  Biessfv 
2  C.  &  P.  345— Abbott 


A  club  book,  kept  regularly  open  in  their 
was  received  as  evidence  of  articles  delivered  to 
the  members,  though  the  servants  who  made  Iks 
entries  were  not  proved  dead,  or  their  absence  ac- 
counted for.  Wiltxie  v.  Adamson,  1  Phil  £ri4. 
258— Kenyon. 
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COALS. 


The  2  Will.  4,  c.  175,  (Metropolitan  Coal 
Act)  directs,  that  with  any  quantity  of  coals 
exceeding  five  hundred  and  sixty  pounds,  a 
paper  or  ticket  describing-  the  quantity,  and  if 
any  particular  sort  is  ordered  or  contracted  for, 
the  sort  of  the  coals  sent  by  the  seller,  shall  be  de- 
livered to  the  purchaser,  or  his  agent,  or  servant,   w ^ 

before  any  part  of  such  coals  shall  be  unloaded ;  contained  only  the  words  cart  or  carts.    Peto  q. 
that  a  weighing  machine  shall  be  carried  with  t  ▼.  Hague,  1  Smith,  417. 


before  a  justice  of  the  peace,  though  that  clause 
of  the  act  contained  the  words, u  being  thereof 
convicted  by  the  oath  of  two  credible  witnesses 
before  one  or  more  justices,*'  &c.  For,  by  the 
21st  clause,  which  enacted  that  all  penalties  above 
51.  should  be  recovered  by  action  in  the  superior 
courts,  those  words  must  be  taken  to  apply  only  to 
the  case  of  the  51.  penalty  upon  the  carter,  im- 
posed by  the  same  11th  clause.  Semble,  a  coal 
wagon  was  within  the  clause,  though  the  act 


every  waggon,  cart,  or  other  carriage,  and  the 
carman  is  required  to  weigh,  gratuitously,  any 
sack  or  sacks  of  coals  which  shall  be  chosen  by 
the  purchaser,  or  his  agent,  or  servant,  and  if  any 
carman  refuses  to  weigh  such  sack  or  sacks  of 
coals  as  aforesaid,  or  drives  away  the  wagon,  cart, 
or  other  carriage  before  the  coals  are  weighed, 
or  otherwise  obstructs  the  weighing  thereof,  he 
is  liable  to  a  penalty  not  exceeding  twenty 
pounds. 

In  March,  1802,  the  stat  3  Geo.  2,  c  26,  s. 
13,  giving  a  penalty  against  dealers  in  coals  with- 
in roe  metropolis  and  ten  miles  round,  for  not 
justly  measuring  coals  sold  by  the  chaldron,  ac- 
cording to  the  lawful  bushel  directed  by  the  stat 
12  Anne,  st  2,  c.  17,  s.  11,  was  a  subsisting  law; 
and  held,  that  evidence  of  such  coals  proving 
short  upon  remeasurement,  was  admissible  to 
prove  the  charge  of  their  not  having  beeniustly 
measured.  Quere,  whether  the  stat  3  Geo.  2, 
c  26,  were  a  subsisting  law  after  July,  1802, 
when  the  stat  26  Geo.  2,  c.  108,  was  revived  by 
the  stat  42  Geo.  3,  c.  89?  Warren  q.  t  v.  WindU, 
3  East,  205. 

A  dealer  in  coals  by  the  chaldron,  who  sold  to 
another  by  the  chaldron,  a  certain  quantity  as 
and  for  ten  chaldrons  of  coal,  pool  measure, 
without  justly  measuring  the  same  with  the  law- 
ful bushel  of  t^ueen  Anne,  was  liable  to  the  pe- 
nalty of  502.  imposed  by  the  13th  section  of  the 
stat  3  Geo.  2,  c.  26,  upon  such  defaulters  who  sell 
coals  by  the  chaldron  or  lesser  quantity  without  so 
measuring  them.  Parish  v.  Thompson,  3  East,  525. 

The  offence  of  selling  coals  of  a  different  des- 
cription than  those  contracted  for,  upon  the  stat 
3  Geo.  2,  c  26,  s.  4,  was  complete  in  the  county 
where  the  coals  were  delivered,  and  not  where 
they  were  contracted  for;  the  contract  not  being 
lor  any  specific  parcel  of  coals,  but  for  a  certain 
quantity  of  a  certain  description.  But  the  not 
justly  measuring  such  coals  was  a  local  omission 
of  a  local  act,  required  by  the  13th  section  of  the 
act  to  be  performed  at  the  place  where  the  coals 
were  kept  for  sale,  at  which  place  the  bushel  of 


No  appeal  lies  to  the  sessions  against  a  convic- 
tion and  commitment  in  execution  for  three 
months  of  a  collier,  under  the  stat  6  Geo.  3,  c 
25,  for  absenting  himself  from  his  master's  ser- 
vice; the  clause  of  appeal  in  that  statute  except- 
ing an  order  of  commitment ;  and  the  order  of 
commitment  in  question  containing  a  conviction 
of  the  collier  for  an  offence  within  the  act  Rex 
v.  Staffordshire  (Justices,)  12  East,  572. 

The  47  Geo.  3,  sees.  2,  c.  68,  recites  that  the  se- 
veral acts  then  in  force  for  regulating  the  vend 
and  delivery  of  coals,  had  been  found  insufficient 
to  prevent  the  commission  of  frauds  in  the  vend 
and  delivery  of  such  coals,  and  that  it  would  tend 
greatly  to  facilitate  the  execution  of  the  purposes 
intended  by  the  said  acts,  if  the  same  were  re- 
pealed, and  further  and  better  provisions  made 
for  those  purposes ;  and  then  by  section  113  en- 
acts, that  the  vendor  of  coals,  sold  and  sent  as  and 
for  wharf  measures,  from  any  ship,  &c^  or  from 
any  wharf,  &c,  and  to  be  delivered  to  the  pur- 
chaser thereof  from  any  cart,  etc.,  shall  deliver  a 
printed  ticket,  and  the  carman  or  driver  shall  de- 
liver tbe  same  to  the  purchaser  or  his  servants, 
before  any  part  of  the  coals  shall  be  delivered 
therefrom.  It  then  gives  the  form  of  the  vendor's 
ticket,  which  is  to  contain  the  number  of  sacks, 
the  name  of  the  coals  sent,  &c,  the  name  of  the 
vendor,  and  the  name  of  the  labouring  meter ;  and 
it  subjects  any  vendor  of  coals  who  shall  not  de- 
liver such  ticket  to  a  penalty  of  202. 

Section  29  provides,  that  all  contracts  for  the 
sale  of  coals  at  the  London  coal  market,  shall  be 
signed  by  the  buyer  and  the  factor;  and  the  fac- 
tor shall  deliver  a  copy  of  the  contract  to  the  clerk 
of  the  market ;  and  that  the  clerk  shall  enter  it 
in  a  book.  The  23d  section  makes  such  entries 
u  evidence  in  all  cases,  suits  and  actions,  touch- 
ing any  thing  done  in  pursuance  of  the  act" 

Section  116  enacts,  that  if  a  purchaser  be  dis- 
satisfied with  the  measure  of  his  coak,  he  shall 
send  a  notice  to  the  office  of  the  principal  land 
coal  meters,  whereupon  a  meter,  within  the  space 
of  two  hours  next  after  such  notice  left  at  the 


Queen  Anne  was  required  to  be  kept  and  used  for  .      m       iLi_ 

the  purpose  of  measuring  the  coals  into  sacks  of  a  °fcf »  shttI1 ,   attend  from  ™  offico  at  "f  hoiwe 
certain  description,  in  which  they  were  to  be  car-  of  the  purchaser,"  to  remeasure  the  coals ;  and 


ried  to  the  buyer :  and,  therefore,  the  offence  was 
local,  and  must  be  laid  in  the  county  where  the 
coals  were  put  into  the  sacks  without  having  been 
no  justly  measured.  Butterfield  q.  t.  v.  Windlc,  4 
fast,  385;  1  Smith,  66. 

To  found  an  action  against  the  vendor  of  coals, 
not  having  obtained  a  coalmeter's  ticket,  for  a 
penalty  of50/.  on  the  19  Geo.  2,  c  25,  a  11,  tbe 
plaintiff  need  not  proceed  to  convict  the  offender 


sect.  120  imposes  a  penalty  upon  the  principal 
meter,  if  he  shall  neglect  or  refuse,  within  the 
space  of  two  hours,  after  the  receipt  of  the  notice, 
to  send  a  meter  to  the  house  of  the  purchaser. 

These  two  sections  must  be  read  together. 
Loader  v.  Thomas,  3  Y.  &  J.  525. 

Where  a  factor  having  coals  consigned  to 
him  for  sale  by  A^  sold  the  same,  and  entered  tbe 
contract  in  his  book  as  having  been  made  for  C, 
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(the  master  of  the  ship  by  which  they  were  sent,) 
end  such  contract  was  not  signed  by  the  pur- 
chaser ;  bnt  in  the  copy  delivered  to  the  clerk  of 
the  market,  the  purchaser's  name,  as  well  as  that 
of  the  factor,  were  inserted;  and  the  latter  had 
no  authority  to  insert  the  name  of  the  master  in 
his  contract,  but  it  was  a  common  practice  in  the 
coal  trade  so  to  do.  Quaere,  whether  under  these 
circumstances  an  action  might  be  maintained,  in 
the  name  of  C.  for  the  price  of  the  coals?  Hudmn 
v.  Granger \  5  B.  &  A.  27. 

The  production  of  an  entry  of  a  contract  pur- 
porting to  be  signed  by  the  buyer  and  factor,  is 
not  evidence  of  the  sale  in  an  action  brought  for 
the  price  of  the  coals,  unless  the  buyer  be  proved 
aliunde  to  have  signed  the  contract  Brown  v. 
Capel,  M.  &  M.  374— Tenterden. 

The  act  makes  it  imperative  on  the  vendor  of 
coals  to  deliver  a  vendor's  ticket  signed  by  the 
meter,  and  the  act  having  been  passed  to  protect 
the  buyer  against  the  frauds  of  the  seller,  a  ven- 
dor of  coals,  who  had  delivered  a  vendor's  ticket 
to  the  purchaser,  which  was  not  signed  by  the 
meter,  could  not  recover  the  price  of  coals  from 
such  purchaser.    Little  v.  Poole,  9  B.  &  C.  192. 

It  is  sufficient,  to  satisfy  the  words  of  the  117th 
section,  if  the  meter  leave  the  office  within  two 
hours  after  the  receipt  of  the  notice,  and  proceed 
with  due  diligence  to  the  house  of  the  purchaser, 
although  he  do  not  arrive  there  within  that  time. 
Loader  v.  Thomas  3  Y.  dp  J.  525. 

The  penalty  of  202.  per  chaldron  for  every 
chaldron  of  coals  of  one  sort  sold  as  and  for  an- 
other sort,  inflicted  by  the  stat  47  Geo.  3,  sess.  2, 
c  68,  is  a  penalty  exceeding  202.  and  therefore 
recoverable  in  the  superior  courts,  under  s.  150 
of  that  statute.  Reeve  q.  t.  v.  Poole,  4R&C. 
155;  1  C.  &  P.  622:  &  C.  nom.  Thompson  q.  t 
v.Poole,  6D.&R.29. 

In  an  action  of  debt,  q.  t  for  selling  coals  con- 
trary to  law,  the  contract  upon  which  the  penalty 
arises  must  be  truly  stated,  and  any  variance  is 
fatal ;  therefore,  where  the  contract  was  stated  to 
be  with  two  persons,  and  in  fact  it  was  with  those 
two  and  another,  it  was  ruled  to  be  a  fatal  vari- 
ance, though  the  declaration  stated  the  exact 
quantity  which  the  two  were  to  have.  Parish  q. 
L  v.  Burwood,  5  Esp.  33 — Ellenborough. 

Where,  in  a  declaration,  the  defendant  is  de- 
scribed as  a  meter  for  the  superintending  the 
delivery  of  coals,  his  being  a  deputy  coal  meter 
satisfies  that  averment  Davy  v.  Lowe,  5  Esp. 
70— Ellenborough. 

A  person  generally  employed  on  commission 
to  buy  coals  for  a  retail  coal  merchant,  but  who 
sometimes  before  the  receipt  of  such  orders 
bought  coals,  and  then  let  his  employer  have 
what  he  pleased  of  them,  paying  him  at  the  same 
rate  as  when  he  had  ordered  them  before  hand,  is 
not  to  be  considered,  even  with  respect  to  the  lat- 
ter coals,  as  the  vendor  of  them,  so  as  to  be  liable 
to  the  coal  meter  for  the  inspection  fee  under  47 
Geo.  3,  c  68,  s.  95.  Bigg  v.  Megarey,  1  M.  & 
Rob.  35— Tenterden. 

If  an  agent  employed  to  sell  coals  make  a  bar- 
gain in  his  own  name  with  a  tradesman  to  fur- 


nish  him  with  coals  on  credit,  for  which  in 
return  he  is  to  receive  goods  on  credit,  and  both 
the  coals  and  goods  are  delivered ;  the  real  seller 
of  the  coals  may  recover  the  price  from  the 
tradesman,  if  his  name  be  in  the  ticket  sent  with 
the  coals  as  seller,  because  the  tradesman  after 
that  is  bound  to  inquire  info  the  nature  of  the 
agent's  situation,  and  should  not  continue  to 
treat  him  as  a  principal.  Pratt  v.  Willey,  2  C. 
&  P.  350— Best 

Where  the  vendor  of  coals  himself  inserts  in 
the  vendor's  ticket  the  description  of  them,  it  is 
not  necessary  in  an  action  for  penalties  under  the 
47  Geo.  3,  c.  68,  to  produce  the  ships-meter's 
certificate,  required  by  the  55th  sect  of  that  sta- 
tute.   Reeve  v.  Starey,  4  C.  &.  P.  17— Tenterden. 

Where  several  persons  in  a  club  join  to  boy  a 
quantity  of  coals,  and  afterwards  subdivide  their 
shares,  and  the  coals  are  delivered  to  each  short 
of  measure,  each  person  cannot  maintain  an  ac- 
tion for  the  penalty  against  the  seller,  for  the 
contract  of  sale  is  joint  Everett  q.  t  v.  Timdal, 
5  Esp.  169 — Ellenborough. 

Where  a  local  act  for  the  improvement  of  a 
harbour,  authorized  certain  commissioners  to 
make  an  order  for  payment  of  duties  on  coals 
brought  or  delivered  within  certain  limit*,  and 
they  accordingly  imposed  a  duty  of  three  shil- 
lings per  chaldron : — Held,  that  it  was  payable 
for  coals  brought  in  less  quantities  than  a  chal- 
dron. Mills  v.  Furnd,  2  B.  &,  C.  899;  4  D.  A. 
R.  561. 

Coals  sent  from  Newcastle  to  London  paid  a 
port  duty  according  to  the  Newcastle  chaldron. 
LinskiU  v.  Read,  Peake's  Add.  Cas.  6U-K< 
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I.  Several  Descriptions,  and  how  claimed. 

A  claim  of  a  right  of  common  without  stint, 
as  annexed  to  an  ancient  messuage  without  land 
cannot  as  such  exist  by  law.  Benson  v.  Chester, 
6  T.  R.  396. 

Common  appurtenant  may  be  claimed,  as  well 
by  grant  within  time  of  memory,  as  by  prescrip- 
tion; and  after  an  unity  of  possession  in  the  lord 
of  the  land,  in  respect  of  which  the  right  of  com- 
mon was  claimed  with  the  soil  and  freehold  of 
the  waste,  evidence  that  the  lord's  tenant  of  the 
land  bad,  for  fifty  years  past,  enjoyed  the  right 
of  common  on  the  waste,  is  evidence  for  the  jury 
to  presume  a  new  grant  of  common  as  appur- 
tenant, so  as  to  support  a  count  in  an  action  by 
the  tenant  for  surcharging  the  common,  declaring 
upon  his  possession  of  the  messuage  and  land, 
with  the  appurtenances,  and  that  by  reason  there- 
of he  was  entitled  of  right  to  the  common  of  pas- 
ture as  belonging  and  appertaining  to  his  mes- 
suage and  land;  and  also  to  support  another 
count,  in  substance  the  same,  alleging  his  pos- 
session of  the  messuage  and  land,  and  that,  by 
reason  thereof^  he  was  entitled  to  common  of 
pasture,  &c.    Cowlan  v.  Slack,  15  East,  108. 

A  plea  of  prescription  for  common  in  a  que 
estate  is  good  after  verdict,  though  it  be  not  in 
express  terms  alleged  that  the  owners  of  the  es- 
tate have  used  it  from  time  immemorial.  Clark 
v.  King,  3  T.  R.  147. 

The  plaintiff  prescribed  for  a  right  of  sole  pas- 
ture "  from  the  feast  of  St  Thomas  until  the 
18th  April,"  and  proved  the  exercise  of  the  right 
between  those  periods: — Held,  on  motion  to  set 
aside  a  nonsuit,  that  it  was  not  necessary  to  al- 
lege the  right  in  the  pleadings  from  Old  St. 
Thomas's  day.  Smith  v.  Flower,  3  Bing.  401:  & 
C.  nom.  Smith  v.  Fowler,  11  Moore,  264. 

Plaintiff  in  replevin  pleaded  in  bar  to  an  avowry 
for  damage  feasant,  that  the  locus  in  quo,  from 
time  whereof,  Sec.  ought  to  be  open  and  com- 
mon, "  on  or  before  the  15th  of  October,  when 
the  corn  was  cut  and  carried,  and  from  thence 
fbr  a  long  time,  to  wit,  for  three  weeks  and  up- 
wards;" that  the  plaintiff  at  the  time  when,  &c. 
put  in  his  cattle  "  the  same  time  being  when  the 
said  field  was  and  ought  to  be  open  and  common 
as  aforesaid:" — Held,  that  the  plea  was  bad  fbr 
uncertainty,  even  after  verdict,  the  right  of  com- 
mon being  too  generally  described,  both  in  its 


commencement  and  conclusion.    Da  Casta  v. 
Clarke,  2R&P. 257. 

Common  for  cattle  levant  and  couchant  can- 
not be  claimed  by  prescription,  as  appurtenant 
to  a  house  without  any  curtilage  or  land.  Sc/toles 
v.  Hargreave,  5  T.  R.  46. 

Quaere,  if  common  appurtenant  to  a  messuage 
without  land  may  exist  ?  Bunn  v.  Channen,  5 
Taunt.  244. 

Semble,  common  appurtenant  may  be  con- 
verted to  common  in  gross,  by  demising  it    Id. 

A  right  of  common  cannot  be  reserved  in  a 
demise  under  the  word  "  land."  Smith  d.  Jerdon 
v.  Milward,  3  DougL  70. 

A  right  of  common  (whether  appendant  or  ap- 
purtenant not  stated  in  the  case)  cannot  be  re- 
served from  the  land  and  converted  into  common 
in  gross.    Id. 

By  a  grant  of  a  manor  with  an  exception  of  the 
wastes,  they  are  thereby  severed  from  the  manor, 
though  the  copyholders  continue  to  have  a  right 
of  common  thereon  by  immemorial  custom;  and 
after  a  grant  of  the  soil  of  those  wastes  to  trus- 
tees for  the  use  of  the  copyholders  in  free  socage, 
the  lands,  when  inclosed,  will  be  freehold  and  not 
copyhold.    Retell  v.  JodreU,  2  T.  R.  415. 

An  ancient  deed  of  feoffment,  granting  the 
wastes  of  a  manor  to  feoffees  in  trust  to  permit 
the  tenant  and  inhabitants,  &c.  to  use  and  enjoy 
the  same  as  they  had  formerly  done,  or  been  ac- 
customed to  do,  must  be  taken  to  mean  such  a 
right  of  common  as  may  by  law  exist,  namely,  a 
right  of  common  restricted  by  levancy  and  cou- 
chancy.    Benson  v.  Chester,  8  T.  R.  396. 

A  copyholder  who  has  common  in  a  waste, 
without  the  manor  of  which  his  copyhold  is  par- 
cel, has  it  annexed  to  the  land,  and  not  to  his 
customary  estate,  and  must  prescribe  in  a  que 
estate,  through  his  lord,  for  him  and  all  his  cus- 
tomary tenants  thereof.  Barwick  v.  Matthews,  5 
Taunt  365;  1  Marsh.  50. 

And  such  common,  without  the  manor,  is  not 
extinct  by  enfranchisement  of  the  copyhold, 
though  there  be  no  words  of  rcgrant    Id, 

And  after  enfranchisement,  the  feoffee  must 
prescribe  in  a  que  estate  of  his  lord,  for  himself 
and  his  customary  tenants,  till  the  time  of  the 
enfranchisement,  and  since  that  time  fbr  the 
feoffee  and  his  heirs,  as  appurtenant  to  the  en- 
franchised tenement.    Id. 

If  a  copyholder  in  the  manor  of  A.  has  com- 
mon in  the  wastes  of  the  same  lord's  manor  of 
Bn  for  his  cattle  levant  and  couchant  on  his  tene- 
ment in  A.,  this  is  a  proof  that  the  manors  were 
formerly  in  different  hands ;  for  the  estate  of  the 
copyholder  was  too  weak  to  support  a  grant  by 
the  lord  to  his  copyhold  tenant  of  common  ap- 
purtenant in  another  manor.    Id. 

After  an  easement  has  been  extinguished  by 
unity  of  possession,  a  new  easement  is  not  cre- 
ated by  a  grant  of  a  messuage  and  land  with 
common  appurtenant,  though  those  who  have 
occupied  the  tenement  since  the  extinguishment 
have  always  used  common  therewith.  Clements 
v.  Lambert,  1  Taunt  205. 
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Otherwise,  if  it  had  been  a  grant  of  all  com- 
mons  used  therewith.    Id, 

In  case  of  disturbance  of  common  of  pasture, 
plaintiff  declared,  in  respect  of  a  messuage  and 
lands,  for  common  for  all  his  cattle  levant  and 
couchant: — Held,  that  a  lease  to  plaintiff's  tes- 
tator, for  years,  determinable  on  lives,  of  a  farm, 
&c.  together  with  reasonable  common  of  pasture, 
was  sufficient  to  sustain  the  right  of  common  al- 
leged in  the  declaration,  and  that  this  right  was 
not  destroyed  by  a  subsequent  conveyance  to  the 
plaintiff  in  fee  of  the  farm  and  common  of  pas- 
ture thereto  belonging  and  appertaining ;  for  this 
operated  as  a  new  grant  of  the  common.  Doidge 
v.  Carpenter,  6  M.  &  S.  46.  And  see  Ballard  v. 
Dyson,  1  Taunt.  279. 

A  prescription  for  common  of  pasture,  for  a 
certain  number  of  sheep,  on  A.,  every  year,  at  all 
times  of  the  year,  is  well  laid,  though  the  evi- 
dence which  proves  the  right  of  common,  proves 
also  that  the  tenant  of  a  certain  farm  haB  a  right 
to  have  the  sheep  folded  at  night  on  his  farm, 
after  they  have  fed  on  the  common  during  the 
day.    Brook  v.  Willett,  2  H.  Black.  224. 

Where  a  declaration  set  out  a  right  of  common 
for  all  commonable  cattle,  and  it  was  proved  that 
plaintiff  turned  out  all  the  commonable  cattle  he 
had,  but  that  he  had  no  sheep : — Held,  not  a  fatal 
variance.  Manifold  v.  Pennington,  6  D.&R. 
291 ;  4  B.  &  C.  161. 

The  allegation  of  a  right  of  common  for  all  the 
plaintiff's  cattle,  levant  and  couchant,  is  sup- 
ported, although,  according  to  the  evidence,  the 
common  is  not  sufficient  to  feed  all  the  cattle  for 
any  length  of  time.    Willis  v.  Ward,  2  Chit.  297. 

A  defendant  in  trespass  cannot  plead  by  way 
of  justification  that  he  was  possessed  of  a  right 
of  common  o^ver  the  locus  in  quo  under  a  deed  of 
grant  by  a  former  owner,  alleged  to  be  since  lost 
or  destroyed  by  accident  and  length  of  time,  and 
therefore  not  proffered  in  court,  of  which  the  date 
and  names  of  the  parties  are  unknown.  Hendy 
v.  Stephenson,  10  East,  55. 

Where  one  of  two  adjoining  commons,  with 
common  of  vicinage,  was  inclosed  and  fenced  off 
by  the  owner  of  the  soil,  leaving  open  only  a  pas- 
sage sufficient  for  the  highway  which  led  over 
the  one  to  the  other ;  yet,  as  the  separation  was 
not  complete,  so  as  to  prevent  cattle  straying  from 
one  to  the  other  by  means  of  the  highway,  the 
common  by  vicinage  still  continued.  Gullett  v. 
Lopes,  13  East,  348. 

The  plaintiff  being  possessed  of  a  house  and 
land  in  E.,  had  for  sixty  years  exercised  rights  of 
common  in  W.;  it  appeared  at  the  trial  that  this 
was  done  near  the  boundary  of  the  two  commons 
of  W.  and  E.,  which  lay  open  and  uninclosed, 
and  adjacent  to  each  other,  and  that  the  parties 
exercising  the  right  did  not  at  the  time  know 
the  exact  boundary ;  that  the  plaintiff  had  on  the 
previous  incloeure  of  the  common  at  E.,  obtained 
an  allotment  there  in  respect  of  his  estate: — 
Held,  that  it  was  properly  left  to  the  jury  to  say, 
whether  the  evidence  was  referrible  toan  exercise 
of  the  right  in  E.,  and  a  mistake  of  the  boundary, 


or  to  an  exercise  of  the  wright  in  W.  Hetiumr- 
ton  v.  Vane,  4  B.  &  A.  428. 

If  to  an  action  of  trespass  in  the  common  call- 
ed A.,  the  defendant  plead  that  A.  and  B.  com- 
mons lie  open  to  each  other,  and  then  prescribe 
for  a  right  in  both  commons,  the  plaintiff  mud 
traverse  the  whole  prescription.  Moorwood  r. 
Wood,  4  T.  R.  157. 

In  pleading  a  right  to  enter  a  common  to  dig 
for  and  carry  away  sand  and  gravel  for  the  re. 
pairs  of  a  house,  it  is  necessary  to  allege  that  the 
house  was  out  of  repair,  and  that  the  party  enter 
cd  for  the  purpose  of  digging  for  and  carrying 
away  sand  and  gravel  for  the  necessary  repain 
of  tli  at  house,  and  that  the  materials  were  atei 
for  that  purpose.  Peppin  v.  Shakespeare,  6  T.  B. 
748. 

Prescriptions  and  contracts  must  be  proved  in 
the  extent  alleged ;  but  aliter  of  torts  where  the 
right  stated  is  merely  an  inducement  to  the  ac- 
tion. RiekeUs  v.  Salwey,  2  B.  &  A.  360 ;  1  CM. 
104,112. 

In  an  action  on  the  case  for  disturbance  of 
common,  where  the  right  is  alleged  to  be  in  re- 
spect of  a  messuage  and  land,  it  is  not  uecemij 
for  the  plaintiff  to  prove  the  whole  of  such  alb 
gation;  and  where  the  plaintiff  declared  npoot 
right  of  common  in  respect  of  a  messuage  and 
150  acres  of  land,  with  the  appurtenance* :- 
Held,  that  the  declaration  was  divisible,  and  proof 
of  common  right  in  respect  of  the  land  *** 
enough  to  entitle  him  to  a  verdict  pro  tanto.  H. 

In  an  action  for  disturbing  a  common,  tbf 
plaintiff  must  prove  a  right  to  the  same  kind  of 
common  as  that  alleged,  but  need  not  proven* 
same  title.    Id. 

Plea  to  trespass,  that  an  ancient  messuage  ani 
twelve  acres  of  land  were  immemorial!/  pared, 
and  a  customary  tenement  of  the  manor  of  A.; 
and  that  there  is  a  custom  in  the  manor,  atW 
from  time  whereof)  &c. :  the  customary  tenant  of 
the  said  customary  tenement  for  all  the  tine 
aforesaid  has  had  right  of  common,*1  &c:  reft 
cation  traversing  the  custom  on  such  pteadinf«: 
the  plaintiff  may  prove  that  the  messuage  vaf 
built  within  twenty  years,  and  not  upon  tbeflfe 
of  an  ancient  house.  Dunster  v.  Trtsidertit 
R.2. 

The  mere  exercise  of  a  right  of  cominoifr 
more  than  twenty  years,  will  not  of  itself  aon* 
rize  the  presumption  of  a  grant,  if  cireum****81 
of  great  difficulty  in  the  prevention  of  tresjssi 
appear.    Dawson  v.  Norfolk  (Duke,)  1  Price  Sfc 

II.  User  of  Common. 

The  lord  of  a  manor  may  have,  in  reaped  of 
the  waste  or  common  land  in  his  own  manor, » 
right  to  turn  his  own  cattle  upon  a  common  of 
an  adjoining  manor.  Seflon  {Earl)  v.  Court,  5  fc 
&C.917;  8D.&R.741. 

In  case  of  an  absolutely  stinted  common  • 
point  of  number,  one  commoner  may  diatraiav 
supernumerary  cattle  of  another,  but  not  if  an  ad- 
measurement is  necessary, as  where  the rt**** 
relation  to  the  quantity  of  the  commoner's  Uj* 
Hall  y.  Harding,!  W.  Bbck.678;4Barr.H* 


User  of  Common. 


[COMMON] 


Encroa 


A.  being  possessed  of  a  quantity  of  land  in  a 
common  field,  and  having  a  right  of  common 
over  the  whole  field,  and  B.  having  also  a  right 
of  common  over  the  whole  field,  they  enter  into 
an  agreement,  for  their  mutual  advantage  and 
convenience,  not  to  exercise  their  respective 
rights  for  a  certain  term  of  years,  and  each  party 
covenants  to  that  effect  If,  during  the  term, 
the  cattle  of  B.  come  upon  the  land  of  A.,  he 
may  distrain  them  damage  feasant ;  and  may,  in 
his  replication  (in  answer  to  a  plea  pleaded  by 
B,  of  his  right  of  common,  in  bar  of  the  cogni- 
sance of  A.,)  set  forth  the  special  circumstances 
of  the  agreement  and  covenants.  Whiieman  v. 
King,  2  H.  Black.  4 

_  In  case  for  a  surcharge  of  common,  the  plain- 
tiff need  not  show  that  he  turned  on  any  cattle  of 
his  own  at  the  time  of  the  surcharge,  but  only 
that  he  could  not  have  enjoyed  his  common  so 
beneficially  as  he  ought  Wells  v.  Waitings  2  W . 
Black,  1233. 

In  an  action  on  the  case  for  a  surcharge  of 
common,  the  plaintiff  may  declare  generally  for 
the  injury,  without  stating  the  defendant's  right 
of  common.  Atkinson  v.  Teasdale,  2  W.  Black. 
817 :  3  Wils.  278.  And  see  Cheeseman  v.  Hard- 
ham,  1  B.  &  A.  706. 

One  commoner,  who  has  surcharged,  may  ne- 
vertheless maintain  an  action  against  another  for 
surcharging  the  common.  Hobson  v.  Todd.  4 
T.  R.  71. 


A  commoner  may  maintain  an  action  on  the 
case  for  an  injury  done  to  the  common,  by  taking 
away  from  thence  the  manure  which  was  dropped 
on  it  by  the  cattle,  though  his  proportion  of  the 
damage  be  found  only  to  the  amount  of  a  far- 
thing; at  least  the  smallness  of  the  damage 
/band  is  no  ground  for  a  nonsuit.  Pindar  v. 
Wadsworth,  2  £ast,  154. 

The  right  of  commoners  in  a  common  may  be  _ 

subservient  to  the  right  of  the  lord  in  the  soil;  so  this  in  order  to  abate  the  said  m 
that  the  lord  may  dig  clay-pits  there,  or  em-  no  justification.    Id. 
power  others  to  do  so,  without  leaving  sufficient  • 

herbage  for  the  commoners,  if  such  a  right  can. 

be  proved  to  have  been  always  exercised  by  the  *"•  Encroachmeit 

lord.    Bateson  v.  Green,  5  T.  R.  411.    And  see      An  i^i^^  made  from  the  ^ 

r^Jj£^™^£' a™  :      8'  Cl"rk*°ni  thirteen  years  before,  and  seen  b) 

..        ^  -  -  ^  same  lord  from  time  to  time, 


respectively,  for  the  improve 
turf  covered  with  grass,  fit 
cattle,  as  hath  been  fit  and  pi 
at  all  times  of  the  year,  as 
quantity  as  occasion  hath  reqi 
as  being  indefinite  and  uncert 
of  the  common ;  and  so  is  a  i 
taking  and  applying  such  tur 
making  and  repairing  the  bar 
of,  and  for  the  hedges  and  ft 
ternary  tenements.     Wilson 
121;  3  Smith,  167. 

In  an  action  of  replevin  foi 
tifPs  cattle,  the  defendant  aver 
of  common  of  pasture,  from  the 
to  the  burgesses  of  the  borouj 
plaintiff  pleaded  in  bar,  that  1 
A.  had  been  accustomed  to  ap] 
and  proper  number  of  herds, 
things)  taking  care  of  the  eai 
common;  and  also  to  appoint 
each  such  herd,  a  reasonable  ai 
of  stints  of  each  of  such  herds, 
thereon: — Held,  sufficient,  after 
it  was  urged  that  the  number  of 
and  the  duties  required  from  i 
have  been  set  out  with  certai 
Elliott  v.  Hardy,  10  Moore,  347 

Trespass  lies  for  digging  up  < 
a  common.  Cooper  v.  Marsh 
Same,  1  Burr.  259, 268;  2  Ld.  K 

To  an  action  of  trespass  fc 
tering,  and  digging  up  plaintifl 
ing  up  and  spoiling  the  cone} 
a  plea  of  a  right  of  common,  tha 
rows  were  wrongfully,  unlawful! 
ly  newly  erected  and  kept  up  ' 
whereof  the  said  common  was 
spoiled,  so  that  defendant  couli 
common,  as  of  right  he  ought ; 


v.  Woodhouse,  5  T.  R.  412,  n. 

vThe  occupier  of  a  messuage  and  lands,  who 
has  common  in  the  lord's  waste,  may  set  up  a 
custom  to  cut  rushes,  as  annexed  to  his  right  of 
common.    Bean  v.  Bloom,  2  W.  Black.  926. 

A  commoner  cannot  justify  cutting  down  trees 
planted  by  the  lord  on  the  waste,  although  there 
be  not  a  sufficiency  of  common  left ;  but  his  re- 
medy is  by  action  on  the  case,  or  by  assize. 
Kirby  v.  Sadgrove  (in  error,)  1  B.  &  P.  13 ;  3 
Anst.  892 ;  6  T.  R.  483. 

A  custom  that  all  the  customary  tenants  of  a 
manor,  having  gardens,  parcels  of  their  custom- 
ary tenements  respectively,  have  immemorially, 
by  themselves,  their  tenants  and  occupiers,  dug, 
taken  and  carried  away,  from  a  waste  within  the 
manor,  to  be  used  upon  their  said  customary  te- 
nements, for  the  purpose  of  making  and  repairing 
plots  in  the  gardens,  parcels  of  the  same 


tion  made,  may  be  presumed  by  L  i 
been  made  by  license  of  the  lord ;   i 
cannot  be  brought  against  the  te  i 
passer,  without  previous  notice  t 
Doe  d.  Foley  v.  Wilson,  11  East,  5  ! 

If  a  license  be  given  by  a  comrc  i 
to  build  a  cottage  on  a  common,  hi 
tain  an  action  for  the  encroachn  i 
no  sufficient  commoner  reraaine  1 
Reynolds,  12  Price,  724;  1  C.  &  V 

To  trespass  on  the  case  by  a  free  I 
right  of  common  against  a  defend  i 
croachment,  a  plea  of  leave  and  lioi 
to  be  supported  by  evidence  that  the 
permitted  a  former  encroachment  t 
ant,  the  plaintiff  being  then  under  i 
since,  when  of  full  age,  countenam 
encroachment  by  expressing  his  ai 
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quiring  an  increase  of  the  rent  or  annual  ac- 
knowledgement paid  by  the  defendant    Id. 

Where  a  cottager  occupied  a  piece  of  land  in- 
closed from  the  waste  on  the  side  of  a  turnpike 
road  for  more  than  thirty  years,  without  paying 
rent,  and  at  the  end  of  that  time  paid  sixpence 
rent  on  four  several  occasions  to  the  owners  of 
the  adjoining  land : — Held,  that  this  was  conclu- 
sive evidence  of  a  permissive  occupation  only,  so 
as  to  maintain  ejectment  Doe  d.  Jackson  v. 
Wilkinson,  5  D.  &  R.  273;  3  B.  &C.  413. 

A  cottage  standing  in  the  corner  of  a  meadow 
(belonging  to  the  lord  of  a  manor,)  but  separated 
from  it  and  from  a  high-road  by  a  hedge,  had 
been  occupied  for  above  twenty  years  without 
any  payment  of  rent  The  lord  then  demanded 
possession,  which  was  reluctantly  given,  and  the 
occupier  was  told  that  if  he  were  allowed  to  re- 
sume possession,  it  would  only  be  during  plea- 
sure. He  did  resume,  and  kept  possession  for 
fifteen  years  more,  and  never  paid  any  rent : — 
Held,  that  the  possession  was  not  necessarily  ad- 
verse, but  might  be  presumed  to  have  commenced 
by  permission  of  the  lord.  Dot  d.  Thompson  v. 
Clark,  8  B.  &  C.  717. 

A.,  being  possessed  of  a  portion  of  a  lawn  as  a 
field,  over  which  aright  of  common  existed  part 
of  the  year  took  down  the  customary  post  and 
rail  fence,  containing  gaps,  through  which  the 
commoners'  cattle  might  pass,  and  built  a  wall, 
with  a  single  doorway,  at  which  they  might 
enter  and  return : — Held,  that  this  was  an  en- 
croachment One  farthing  damages  will  sustain 
the  verdict  for  the  plaintiff  in  an  action  of  tres- 
pass.   Kitchen  v.  Knight,  M*Clel<  373. 

Encroachments  by  the  tenant  on  the  waste  do 
not  belong  to  the  landlord.  Doe  d.  Colclough  v. 
MuUiner,  1  Esp.  460 — Kenyon.  But  see  Doe  d. 
ChaUenor  v.  Dairies,  1  Esp.  461,  and  Bryan  d. 
Child  v.  Winwood,  1  Taunt  208. 

IV.  Common  Fields. 

By  13  Geo.  3,  c.  81,  intituled  "  An  Act  for  the 
better  cultivation,  improvement,  and  regulation  of 
the  common  arable  fields,  wastes,  and  commons 
of  pasture,*'  arable  common  field  lands  were  to 
be  ordered,  fenced,  cultivated,  and  improved  in 
such  manner,  by  the  respective  occupiers,  under 
such  rules,  regulations,  and  restrictions,  as  three- 
fourths  in  number  and  value,  having  consent  of 
the  owners  and  tithe-owner,  shall  at  a  meeting 
convened  on  twenty-one  days*  notice  by  writing 
under  their  hands,  constitute,  direct,  and  appoint 

S.  2  provides,  that  such  rules  "were  not  to  be  in 
force  longer  than  six  years  or  two  rounds  of  hus- 
bandry. 

By  s.  3,  field  masters,  or  field  reves,  were  to  be 
appointed. 

By  s.  7,  the  occupiers,  at  a  meeting  convened 
on  fourteen  days*  notice,  were  to  settle  the  time 
of  opening  common  field  lands. 

An  averment  in  a  declaration  for  disturbing  the 
plaintifTs  right  of  common,  that  the  plaintiff  was 
entitled  to  common  of  pasture  for  all  his  cattle 
levant  and  couchant  upon  his  land,  is  woll  sup- 


ported by  evidence  that  the  plaintiff  wis  i  put 
owner  with  defendant  and  others  of  a  common 
field,  upon  which,  after  the  com  was  reaped  isd 
the  field  cleared,  the  custom  was  for  the  different 
occupiers  to  turn  out  in  common  their  cattle,  the 
number  being  in  proportion  to  the  extent  of  their 
respective  lands  within  the  common  field;  al- 
though such  cattle  were  not  maintained  opm 
>such  land  during  the  winter ;  and  although  the 
custom  proved  was  to  turn  out  in  proportion  to 
the  extent  and  not  to  the  produce  of  the  land,  is 
respect  of  which  the  right  was  claimed  ^ Held, 
also,  that  it  was  not  necessary  to  state  his  right 
to  be  with  the  exception  of  bis  own  land,  hot  that 
it  was  well  laid  to  be  over  the  whole  coombs. 
Chessman  v.  Hardham,  1B.&A.  706. 

V.  Approvcmeht. 

By  the  statute  of  Mertan  (20  Hen.  8,  c  0  oi 
Westminster  IL,  13  Ed.  1,  stat.  1,  c.  46,  enfvtd 
by  3  Sf  4  Ed.  6,  c.  3,  lords  may  approve  again* 
their  tenants  and  neighbours,  leaving  a  snfficks- 
cy  of  common. 

By  26  Geo.  2,  e.  36,  the  lords  and  tenants,  by 
mutual  consent,  might  inclose  part  of  any  cos* 
mon  for  the  purpose  of  planting  and  presernDf 
trees  fit  for  timber  or  underwood. 

By  31  Geo.  3,  c.  41,  these  powers  are  deekrei 
to  be  vested  in  tenants  for  life,  or  years  deters* 
nable  on  lives. 

Any  person  who  is  seised  in  fee  of  part  of  t 
waste  within  a  manor  may  approve,  leaving » 
sufficiency  of  common,  though  he  is  not  the  kn 
of  the  manor.    Glover  v.  Lane,  3  T.R.445. 

A  custom  for  one  commoner  to  inclose  again* 
another,  is  good.    Barter  v.  Dixon,  1  Wik.  41 

A  custom  for  the  lord  to  grant  leases  of  ds 
waste  of  a  manor,  without  restriction,  fromfts 
time  of  the  original  grant,  cannot  be  pfemiiei, 
and  is  bad  in  point  of  law.  Badger  v.  Fsri,  3» 
&  A.  153. 

A  custom  for  the  lord,  with  the  assent  of  ns 
homage,  to  grant  part  ot  the  waste  in  seventy 
in  exclusion  of  the  commoners,  is  good.  Bsskst 
v.  Winmill,  2  Gamp.  261— Macdonald. 

A  custom  for  the  lord,  with  the  consent  ofthe 
homage,  to  grant  parts  of  a  common  for  baiUinfj 
is  good.    Folkardv.  Hemmett,  5  T.R.417.B. 

A  custom  for  the  owners  of  a  waste  to  set  oat 
to  the  owners  of  certain  ancient  messuages  par* 
tions  of  the  waste  to  be  by  them  held  in  testnSJ 
for  getting  turves  therein,  and  when  the  prom*' 
set  out  are  cleared  of  turves,  for  the  ovbo** 
the  waste  to  inclose  and  approve  such  P*"** 
to  hold  at  their  pleasure  in  severalty  nr  n* 
freed  of  all  common  of  turbary  and  paetara,  • 
good.  Clarkson  v.  Woodhouse,  5  T.R.  412,t* 
And  see  Bateson  v.  Green,  5  T.  R.411;  **** 
Jackson,  4  D.  &  R.  318. 

It  was  at  one  time  held  that  there  coold  be** 
approver  in  derogation  of  a  right  of  eonunea* 
turbary.    Grant  v.  Gunner,  1  Taunt  435. 

But  semble,  that  a  lord  may  aPProwaCff  J 
right  of  common  of  turbary.  ArleU  v.  JBoa,  < 
B.&C.346;  9  D.&  R.897;  9  R&G6U 
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Bat  the  lord  has  not  an  unlimited  right  to  in 
dose  parts  of  a  common  without  the  consent  of 
the  homage.    Id. 

In  pleading  the  right  of  a  lord  to  inclose  parts 
of  a  common,  it  must  be  stated  that  there  was 
sufficiency  of  common  left  for  the  commoners. 
Id. 

But  this  right  of  the  lord  may  be  given  in  evi- 
dence on  an  issue,  joined  on  the  right  of  common 
over  the  lo.  in  quo,  at  the  lime  the  trespass  was 
committed,  and  need  not  be  specially  pleaded. 
Id. 

The  lord,  or  those  claiming  under  him,  must 
prove  that  there  was  a  sufficiency  of  common 
left ;  and,  in  the  case  of  a  common  of  turbary, 
that  what  was  left  was  also  conveniently  situated 
for  the  commoners.    Id. 

When  a  part  and  not  the  whole  of  a  common 
had  been  inclosed,  a  commoner,  in  asserting  his 
right  of  common,  may  throw  down  the  whole  of 
the  hedge  erected  on  the  common,  and  a  plaintiff, 
in  trespass,  cannot  recover  against  him  on  a  new 
assignment,  because  he  had  thrown  down  more 
than  sufficient  to  admit  his  cattle.    Id. 

On  a  similar  issue,  the  plaintiff  may  give  in 
evidence  a  custom  for  the  lord  to  approve  parts 
of  the  common,  and  that  the  locus  in  quo  had 
been  unapproved.    Id. 

Qua?re,  whether  the  defendant  was  entitled  to 
have  the  issue  on  the  right  of  common  of  tur- 
bary found  for  him  ?    Id. 

Upon  an  issue  of  de  injuria  between  the  lord 
and  the  commoner,  the  plaintiff  cannot  give  in 
evidence  that  there  was  sufficiency  of  common 
left     ITAyroUes  v.  Howard,  3  Burr.  1385. 

Trespass  for  entering  plaintiffs  close,  and  con- 
suming the  herbage :  plea,  that  the  locus  in  quo 
was  part  of  a  common,  over  which  defendant  had 
aright  of  common  for  sheep:  replication,  that  the 
locus  in  quo  had  been  inclosed  by  the  consent  of 
the  lord :  on  special  demurrer  to  the  replication, 
it  was  held  bad,  for  not  going  on  to  state,  that 
after  the  inclosure  there  was  sufficient  common 
left  for  the  commoners.  Rogers  v.  Wynne,  7  D. 
&R.521. 

The  lord  of  a  manor,  or  his  grantee,  may  in- 
close and  approve  part  of  a  common  against  te- 
nants having  common  of  pasture,  notwithstand- 
ing' they  have  also  some  other  right  on  the  com- 
mon, as  a  right  to  dig  sand,  &c.  if  he  leave  suf- 
ficient common  of  pasture.  Shakespear  v.  Pep. 
pin,  6T.R.741. 

A  custom  of  inclosing  for  the  tenants  in  a 
manor,  does  not  abridge  the  common  law  right 
of  the  lord  to  inclose.  Duberley  v.  Page,  2  T. 
R.  392,  n. 

The  lord  has  no  right,  under  the  statute  of 
M erton,  to  inclose  and  approve  the  wastes  of  a 
manor,  where  the  tenants  of  a  manor  have  a  right 
to  dig  gravel  on  the  wastes,  or  take  estovers 
there.     Id. 

Evidence  that  the  lord  of  a  manor  has,  from 
time  to  time,  erected  houses  to  the  exclusion  of 
those  claiming  a  right  of  common,  is  not  to  be 
placed  in  competition  with  evidence  of  long  en- 
voi,. I.  4  A 


joyment,  coupled  with  an  acknowledgment  of  the 
defendant,  the  lord  of  the  manor,  by  deed ;  that 
the  confirmation  of  the  commoners  was  essential 
to  an  alienation  of  part  of  such  common.  Drury 
v.  Moore,  1  Stark.  102 — Ellenborough. 


Incujsd&k. 

Construction  of  Acts  generally. 

By  the  41  Geo.  3,  e.  109,  (the  general  inclosure 
act,  to  which  local  inclosure  acts  usually  refer,) 
the  course  of  proceeding  applicable  to  inclosures 
is  pointed  out 

Inclosure  bills  are  not  to  be  considered  as 
merely  private  acts.  Riddcll  v.  White,  1  Anst 
281. 

The  6th  sect  of  41  Geo.  3,  c.  109,  limiting  the 
time  for  making  claims  before  the  commissioners, 
not  only  applies  to  allotments  in  respect  of  land, 
but  extends  to  tithes  also ;  and  the  lessor  of  the 
plaintiff,  who  had  neglected  to  make  a  claim  for 
tithes  within  the  time  required  by  that  section, 
could  not  prevail  in  ejectment  against  a  party  in 
possession  of  the  allotment,  actually  set  out  in 
respect  of  the  tithes,  although  the  party  under 
whom  he  claimed  title  had  also  omitted  to  make 
a  claim  according  to  the  statute.  Doe  d.  Watsm 
v.  Jefferson,  9  Moore,  260;  2  Bing.  118. 

A  corporation,  who  were  mentioned  in  an  en- 
closure act  as  lords  of  the  manor,  and  received 
under  it  an  allotment  in  lieu  of  their  manorial 
rights,  are  bound  by  the  act  Phillips  v.  Maile, 
4M.&P.  770 ;  7  Bing.  133. 

By  a  local  inclosure  act,  it  was  provided  that 
whenever  the  office  of  commissioner  should  be 
vacant,  the  lord  of  the  manor,  with  the  major 
part  in  value  of  the  proprietors  of  lands  and  com- 
mon rights  in  the  parish,  (such  value  to  be  as- 
certained according  to  their  respective  assess- 
ments in  the  last  rates  made  for  the  relief  of  the 
poor  of  the  parish,  in  the  said  parish,)  present  at 
a  public  meeting,  should  elect  another.  The 
office  of  commissioner  having  become  vacant,  a 
new  one  was  elected  by  the  lord  of  the  manor 
and  the  major  part  in  value  of  the  proprietors  of 
lands  at  a  public  meeting.  No  one  there  dis- 
puted that  he  had  such  majority,  but  no  refer- 
ence was  made  to  the  poor-rates  :— Held,  that, 
nevertheless,  the  appointment  was  valid.  Deed. 
Harris  v.  Bodenham,  9  B.  &  C.  495. 

The  stat.  52  Geo.  3,  c  71,  for  the  better  culti- 
vation of  navy  timber  in  the  forest  of  Woolmer, 
in  the  county  of  Southampton,  which  (f .  8,)  en- 
acts, "  for  the  regulating  and  securing  to  the  se- 
veral persons  now  having-  right  of  common  of 
pasture  in  and  over  the  said  forest,  the  power  of 
cutting  peat  and  turves  within  such  parts  of  the 
said  forest  as  shall  not  be  inclosed  by  virtue  of 
the  act,  that,  after  the  enclosure  shall  be  made 
and  completed,  it  shall  be  lawful  for  all  persons 
having  right  of  common  in  the  said  forest,  to  cot 
and  take  peat  and  turves  in  any  part  of  the  said 
forest  not  inclosed  under  the  act,  without  pay- 
ment of  any  fee  or  sum  of  money  to  any  keeper 
or  other  person  having  the  care  or  suparinten- 
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dance  of  the  said  forest  for  taking  the  same,*1 1  parties  baying  refused  to  pay;— Held,  that  the 
merely  regulates  the  previous  existing  rights,  but  commissioners  might  bring  ejectment  under  41 


confers  no  new  right,  and  authorizes  those  only 
who  before  had  the  right  of  estovers  and  common 
of  pasture  to  cut  without  payment  of  fees,  for 
the  necessity  of  the  dwelling-house,  in  respect  of 
which  the  original  right  existed.  Att.  Gen.  v. 
GcuntieU,  3  Y.  &  J.  93. 

An  inclosure  act  authorized  the  commissioners 
to  award  lands  in  exchange  for  other  lands : — 
Held,  that  they  were  authorized  in  awarding 
lands  given  in  exchange  partly  for  other  lands 
and  partly  for  money.  Doe  d.  SujfUld  {Lord)  v. 
Preston,!  B.  &  C.  392;  1M.&H  713. 

The  commissioners  under  an  inclosure  act 
were  required  to  allot  the  lands  directed  to  be 
inclosed  unto  the  several  proprietors  thereof,  in 
such  shares,  quantities,  &c.  as  they  should  ad- 
judge to  be  a  just  compensation  for  their  several 
and  respective  lands,  rights  of  common,  &c 
therein;  and  were  empowered  also  to  Bet  out, 
allot,  and  award  any  lands,  &c.  within  the  parish, 
of  Am  "  in  lieu  of  or  in  exchange  for  any  other 
lands,  &c  within  the  said  parish,  provided  that 
all  such  exchanges  should  be  ascertained,  speci- 
fied, and  declared  in  and  by  the  award  to  be 
made  by  the  consent  of  the  owners  of  the  lands 
exchanged."  The  commissioners  awarded  a  cer- 
tain allotment  to  A.  B.,  u  as  a  compensation  for 
bis  open  fields,  lands,  and  rights  of  common,  and 
an  old  inclosure  given  up  by  A.  B.  to  be  allotted 
by  the  commissioners  in  exchange :" — Held,  that 
the  commissioners  had  not  pursued  the  powers 
vested  in  them  by  the  act,  and  that  A.  B.  could 
not  make  a  good  title  to  the  allotment  Wing- 
field  v.  Tharp,  10  B.  &  C.  785. 

2.  Expense: 

The  commissioners  under  an  inclosure  act  are 
liable  to  suits  at  law,  and  in  equity  for  acts 
which  are  done  not  according  to  their  authority. 
Speer  v.  Crawter,  17  Ves.  jun.  216. 

A  bond  taken  by  the  commissioners  appointed 
under  an  inclosure  act,  to  indemnify  themselves 
against  the  expenses  of  a  suit  brought  to  try  the 
right  to  allotment  made  by  them,  and  in 
which  they  are,  according  to  the  directions  of  the 
Act,  made  defendants,  is  not  void ;  though  there 
be  a  fund  provided  out  of  which  such  expenses 
may  in  some  oases  be  satisfied ;  at  least  if  the 
commissioners  doubt  whether  the  case  in  ques- 
tion be  one  of  those  cases.  lies  v.  Boxall,  2  B. 
&P.89. 


By  a  fecal  act,  it  was  provided,  that,  out  of  the 
lands  to  be  allotted,  the  commissioners  should 
allot  a  part,  in  their  judgment  sufficient,  when 
•ok),  to  defray  the  expenses  of  carrying  the  act 
into  effect ;  and  if  it  should  prove  insufficient, 
the  deficiency  should  be  made  up  by  the  persons 
interested  in  the  lands  to  be  inclosed,  and  should 
be  paid  in  such  proportions,  and  at  such  times, 
as  the  commissioners  should  direct  The  com- 
missioners having  set  apart  and  sold  a  portion  of 
the  lands  to  be  allotted  in  order  to  defray  the  ex- 
penses, found  that  there  was  a  deficiency,  and 
made  a  rate  upon  the  parties  interested  in  order 
to  provide  for  that  deficiency.    One  of  those 


Geo.  3,  c.  109,  s.  29,  to  recover  the  land  allotted 
to  him  in  respect  of  which  the  rate  wit  impart. 
Doe  d.  Harris  v.  Bodenham,  9  R&C.495. 

By  another  clause  it  was  enacted,  that  the 
commissioners  should  once  a  year  lay  their  te* 
counts  before  a  justice  of  the  peace,  and  get 
them  allowed  by  him,  and  that  no  charge  or  item 
in  such  account  should  be  binding  on  trie  parties 
concerned,  or  valid  in  law,  unless  the  subs 
should  have  been  duly  allowed  by  such  justice; 
and  an  appeal  was  given  against  the  account*  or 
rates  to  be  made  by  the  commissioners.  The 
commissioners,  instead  of  laying  their  aceeanti 
before  a  justice  annually,  had  done  so  only  twice 
in  fourteen  years,  and  had  not  done  so  for  eewnl 
years  before  the  rate  was  made,  but  there  never 
was  any  appeal  against  the  accounts  or  the  nle: 
— Held,  that  the  commissioners  had  power  to 
make  such  rate,  notwithstanding  their  negkdia 
passing  their  accounts.    Id. 

By  a  local  inclosure  act,  it  was  directed  that 
the  costs  of  carrying  the  act  into  effect,  awl  J 
the  charges  of  the  commissioners  and  the  pet*** 
employed  by  them,  should  be  borne  by  the  pe* 
ties  interested  in  the  lands  to  be  allotted,  &t*i 
the  commissioners  should  direct,  and  should  be 
levied  according  to  the  general  inclosure  ect; 
and  the  commissioners  were  required  once  a  jeer 
at  least  to  lay  before  a  justice  of  the  county, J 
statement  of  all  the  sums  by  them  received  inf 
expended,  or  due  to  them  for  their  own  tnefafc 
and  expense ;  and  it  was  enacted  that  no  chaff* 
or  item  in  such  account  should  be  binding  tf 
valid,  unless  the  same  should  have  been  dwJy 
allowed  by  such  justice.  Commissioner!  aider 
the  act  levied  by  distress)  a  sum  of  money,  pelt 
of  which  was  due  for  their  own  trouble  and  ex* 
pense  during  several  preceding  years,  and  had 
not  been  accounted  for  annually,  nor  until  admit 
time  before  the  issuing  of  the  distress  snxvi- 
Held,  that  the  accounting  was  not  a  condtfns 
precedent  to  the  levy,  and  that  the  diatrtsi  •* 
legal.    Smith  v.  Jones,  16.&.  Adol  328. 

Where  sn  inclosure  act  empowered  thecsar 
missioners  to  make  a  rate  to  defray  the  ^tpsnss 
of  passing  and  executing  the  act;  and  pro™* 
that  persons  advaucing  money  should  be  reeea 
out  of  the  first  money  raised  by  the  comniieeis> 
ers ;  and  expenses  were  incurred  in  the  fie* 
tion  of  the  act  before  any  rate  was  made;  to*" 
fray  which  expenses  the  commissioners  dre« 
drafts  on  their  bankers,  requiring  them  to  pay* 
sums  therein  mentioned  on  account  of  top** 
drainage,  and  to  place  the  same  to  their  aecss* 
as  commissioners ;  and  the  bankers  for  six  yea? 
continued  to  advance  considerable  sums  bv  fsf 
ing  these  drafts  s—Held,  that  the  commissi** 
were  personally  responsible  to  the  banto*  *j 
the  amount  of  such  drafts;  and  the  latter,  bin»J 
from  time  to  time  made  half-yearly  rests  iatje 
account,  and  charged  interest  on  the  balance  ttej* 
struck ;  and  the  commissioners  having  eoof0^L 
to  that  method  of  keeping  the  accounts  J—8* 


that  this  mode  of  charging  interest  W(]jW[ 
was  not  illegal  or  usurious.  JBsf*»v.Wk** 
6l  A.  34. 
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Whore  under  a  local  inclosure  act,  three  com- 
missioners and  their  successors  were  appointed, 
and  it  was  provided,  that  all  acts  or  things  done 
by  any  two  of  the  commissioner*  should  be  valid ; 
and  it  was  farther  provided,  that  if  any  of  them 
should  die,  or  become  incapable  to  act  for  the 
space  of  forty  days,  when  occasion  should  require 
his  or  their  attendance  for  carrying  the  act  into 
execution,  a  new  commissioner  or  commissioners 
should  be  elected  and  appointed  in  his  or  their 
stead : — Held,  that  an  assessment  made  by  two 
commissioners,  after  the  death  of  one  of  the 
three  appointed  by  the  act,  and  before  the  elec- 
tion  or  appointment  of  a  successor,  was  invalid, 
although  such  assessment  was  made  for  the  pur- 
pose of  carrying  the  act  into  execution.  Doe  d. 
MchoUon  v.  mddUton,  6  Moore,  532;  3  B.  & 
B.214 

By  the  same  act  the  commissioners  were  re- 
quired  to  make  a  statement  or  account  of  all  mo- 
nies received,  expended,  or  due  to  them,  in  the 
execution  of  such  act ;  and  to  lay  the  same  before 
a  magistrate,  who  was  to  examine  and  balance 
the  same ;  and  no  charge  or  item  in  such  account 
was  to  be  binding,  unless  allowed  by  such  magis- 
trate. Quere,  whether  the  commissioners,  hav- 
ing made  an  assessment  for  the  costs  of  carrying 
the  act  into  execution,  could  proceed  for  the  re- 
covery of  such  assessment  before  it  was  allowed 
by  a  magistrate.    Id. 

But  it  was  held  that  such  clause  did  not 
take  away  an  appeal  given  by  a  subsequent 
clause,  "  to  the  party  grieved  by  any  thing  done 
in  pursuance  of  that  or  the  General  Inclosure 
Act,  other  than  and  except  such  determinations 
as  were  by  that  or  the  General  Inclosure  Act  de- 
clared to  be  binding,  final,  and  conclusive,1*  the 
allowance  of  the  accounts  by  a  magistrate  not 
falling  within  that  exception.  Rex  v«  Cumber- 
land (Justices,)  1  B.  &  C.  64. 

3.  Roads. 

Making  and  stopping  up.] — By  the  41  Geo.  3, 
c.  109,  s.  8,  the  commissioners  are  authorized  to 
wet  out  and  appoint  the  public  carriage  roads  and 
highways  through  and  over  the  lands  and  grounds 
to  be  inclosed ;  and  to  divert,  and  turn,  and  stop 
op,  any  of  the  roads  and  tracks  upon  and  over 
bJI  or  any  part  of  the  said  lands  and  grounds ; 
provided  that,  in  case  the  commissioners  shall  be 
empowered  by  any  local  act  to  stop  up  any  old 
or  accustomed  road,  passing  or  leading  through 
any  part  of  the  old  inclosures  in  such  parish,  toe 
same  shall  in  no  case  be  done  without  the  con- 
currence and  order  of  two  justices,  and  their 
order  shall  be  subject  to  an  appeal  to  the  quarter 
flessions. 

Br  the  11th  section  it  is  provided,  that  all 
roadways,  &c  which  shall  not  be  set  out  as  by 
the  act  is  directed,  shall  be  for  ever  stopped  up 
end  extinguished. 

Under  the  8th  section,  the  commissioners  are 
authorized  to  stop  up  or  divert  footways  as  well 
as  carriage  roads;  and  the  proviso  at  the  end 
of  the  section  is  not  confined  to  carriage  roads, 
bat  extends  to  every  species  of  ways;  and, 
therefore,  where  the  commissioners  were  em- 


powered by  a  local  inclosure  act  to  atop  up 
all  ways  passing  over  the  lands  to  be  inclosed, 
as  well  as  ways  passing  through  old  inclosures  in 
the  parish,  it  was  held,  that  in  order  effectually 
to  stop  up  a  public  footway  passing  partly  over 
the  lands  to  be  inclosed,  and  partly  over  an  old 
inclosure,  it  was  necessary  for  them  to  have  the 
concurrence  and  order  of  two  justices ;  and  no 
such  order  or  concurrence  having  been  obtained, 
it  was  held,  that  a  footway  which  the  commis- 
sioners ordered  to  be  stopped  up,  had  not  been 
effectually  stopped,  but  continued  a  public  foot- 
way. Logan  v.  Burton,  8  D.  &  R.  299 ;  5  B,  <fe 
C.  513. 

A  local  inclosure  act  empowered  the  commis- 
sioners, with  the  concurrence  and  order  of  two 
justices  of  the  peace,  to  stop  up  and  discontinue 
roads,  &c.  On  a  special  case,  stating  that  an  old 
footpath  had  been  omitted  by  the  commissioners 
in  preparing  a  map  of  roads,  etc.  set  out :— Held, 
that  the  old  way  was  not  stopped  up  and  extin- 
guished, according  to  the  true  construction  of 
the  acts  of  parliament,  by  the  commissioners 
and  two  magistrates  making  and  signing  an 
order  confirming  the  map;  an  express  order  of 
two  magistrates  being  indispensably  necessary 
to  the  stopping  up  of  roads,  whether  they  were 
public  carriage  roads,  or  private,  or  bridle  and 
foot  roads :  and  that  merely  not  setting  it  out,  is 
not  sufficient  to  extinguish  it  Harber  v.  Rand, 
9  Price,  58. 

The  plaintiff  having  an  allotment  made  to 
him  by  a  commissioner,  under  an  inclosure  act, 
of  land,  over  which  the  defendant  had  a  private 
right  of  way  before  the  passing  of  the  act,  but 
which  way  was  not  noticed  or  described  amongst 
those  set  out  by  the  commissioner  appointed  tor 
executing  that  act,  (the  operation  of  which,  as 
to  the  powers  of  setting  out  or  stopping  up  roads, 
was  left  to  the  General  Inclosure  Act,  41  Geo.  3, 
c.  109,)  may,  under  the  11th  section  of  the  latter 
statute,  justify  the  stopping  up  of  such  way  with- 
out any  directions  from  the  commissioner  for 
that  purpose  in  the  award,  or  any  other  road  be- 
ing set  out  or  appointed  in  lieu  of  it.  While  v. 
Reeves,  2  Moore,  23. 

A  rejoinder  to  a  replication  in  trespass  for 
stopping  up  a  private  way  under  an  inclosure 
act,  alleging  thai  the  commissioner  did  not  direct 
the  way  to  be  stopped  up,  or  give  any  orders  re- 
lating to  the  same,  or,  by  his  award,  set  oat,  or 
appoint  any  other  way  in  lieu  of  it,  is  bad  for  du- 
plicity,   id. 

An  old  footway  passed  from  a  public  highway 
over  wastes  and  old  inclosures  into  another  public 
highway.  By  an  award  of  the  commissioners 
under  a  local  act  for  inclosing  the  wastes,  the 
part  of  the  waste  over  which  the  footway  ran  was 
allotted ;  but  the  footway  was  not  mentioned  in 
the  award,  nor  was  any  new  way  set  out  therein* 
No  power  to  stop  up  ways  over  old  inclosures 
was  given  by  the  particular  inclosure  act:— 
Held,  that  the  old  footway  was  not  extinguished 
by  the  allotment  Thaekrah  v.  Seymour,  1  C.  & 
M.18. 

By  a  clause  in  an  inclosure  act,  a  commis- 
sioner was  empowered  to  stop  up  any  way,  pro- 
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rided  it  was  done  by  the  order,  and  with  the!  out  private  roads,  which,  when  set  opt,  into  be 
concurrence  of  two  justices;  and  such  order  was  made  and  kept  afterwards  in  repair  it  the  ex 
to  be  subject  to  an  appeal  to  the  quarter  sessions, 

and  under  such  forms  and  re- 


in  like  manner, 

t trictions  as  if  the  same  had  been  originally 
made  by  such  justices;,  and  by  a  subsequent 
clause,  any  party  aggrieved  might  appeal  at  any 
time  within  six  months  next  after  the  cause  of 
complaint  had  arisen  under  the  act;  the  com- 
missioner with  the  concurrence  and  order  of 
two  justices,  stopped  up  a  road  without  giving 
the  public  notices  required  by  the  55  Geo.  3,  c. 
68,  s.  2 : — Held,  that  a  party  aggrieved  might, 
under  these  circumstances,  appeal  at  any  time 
within  six  months.  Rex  v.  Townshend,  5B.& 
A.  420. 

Quaere,  whether  it  be  necessary  for  a  commis- 
sioner to  give  such  notices  as  are  required  by 
the  general  act,  where  roads  are  stopped  up  un- 
der the  provisions  of  a  private  or  local  inclosure 
act?    Id. 

Where  a  private  act  reserved  to  the  lord  all 
mines,  &c.  and  liberty  of  laying  such  wagon 
ways,  &c  as  might  be  necessary  or  convenient 
for  the  full  and  complete  enjoyment  thereof:  and 
trespass  was  brought  for  laying  a  wagon  way 
over  one  of  the  allotments  in  an  improper  man- 
ner : — Held,  that  the  real  question  was,  whether 
such  wagon  way  had  been  laid  in  such  a  man- 
ner as  a  person  of  reasonable  or  ordinary  skill 
would  have  laid  it ;  and  such  as  a  prudent  person 
would  have  adopted  if  he  had  been  making  the 
road  over  his  own  land,  and  not  over  that  of  an- 
other.   Abson  v.  Fenton,  1  B.  &  C.  195. 

Allotments  were  set  out  under  an  inclosure 
act  to  a  party  claiming  them,  and  possession 
given  in  or  about  1817.  There  was  no  road  to 
them,  nor  any  access  but  through  allotments 
made,  or  land  sold  under  the  act  to  other  persons. 
On  motion,  in  1829,  for  a  mandamus  to  the 
commissioners  who  had  not  yet  published  their 
award,  to  set  out  an  occupation  road  to  the  first- 
mentioned  allotments,  the  court  held  that  the 
application  came  too  late.  Rex  v.  Cockermouth 
Inclosure,  1  B.  &  Adol.  378. 

Where  a  public  footway  over  crown  land  is 
extinguished  under  an  inclosure  act,  but  the  pub- 
lic continue  for  twenty  years  afterwards  to  use 
the  way,  such  user  is  not  evidence  of  a  dedica- 
tion of  the  way,  to  the  public,  unless  it  appears 
to  have  had  the  consent  of  the  crown.  Harper 
v.  Charlesworth,  6  D.  &.  D.  572;  4  B.  &  C.  574. 

It  seems  that  an  indictment  against  the  com- 
missioners under  an  inclosure  act,  for  not  obey- 
ing an  order  of  sessions,  directing  them  to  set 
out  a  road  as  a  public  road,  would  not  be  such  a 
remedy  to  the  party,  supposing  him  entitled  to 
have  the  road  so  set  out,  as  would  make  the 
court  refuse  to  interfere  by  mandamus.  Rex  v. 
Dean  Inclosure,  2  M.  &  S.  80. 

But  a  mandamus  was  refused  to  commis- 
sioners, for  not  laying  out  public  roads  according 
to  an  act  of  parliament.     Anon.  LoHl,  181). 


Expenses  of  making.] — By  41  Geo.  3,  c.  109, 
t.  10,  the  commissioners  are  empowered  to  set 


pense  of  the  owners  and  proprietors  of  the  lands 
inclosed. 


Commissioners  who  had  made  private  raids 
under  the  authority  of  that  and  a  private  inclo- 
sure act,  (which  said  nothing  about  private rotdi,) 
had  no  power  to  make  a  rate  tor  reimborsuur 
themselves  the  expenses  incurred.  Falw/w 
(Eart)  v.  Richardson,  5  D.  &  R.  664;  3  R&C. 
837.  And  see  Rex  v.  St.  Benedict,  4  B.  &  A.  447, 

Where  commissioners,  by  an  inclosure  id, 
were  empowered  (inter  alia)  to  make  roads,  ud 
to  defray  the  expense  by  a  rate  on  the  lefonl 
proprietors,  and  ,they  executed  their  award  u  to 
the  allotments  before  the  roads  were  completed, 
or  sufficient  funds  were  raised  for  that  purpose:— 
Held,  that  they  might  afterwards  make  a  rite  to 
defray  the  expense  of  completing  the  roads,  hty* 
gerston  v.  Dugmore,  1  B.  &  A.  82. 

Where  an  inclosure  act  gave  the  comns> 
sioners  power  to  set  out  and  make  roads,  &cim 
directed  that  the  expenses  of  making  and  reps* 
ing  those  roads,  and  all  other  expenses,  sboaU 
be  borne  by  the  proprietors  in  certain  propor- 
tions, to  be  ascertained  by  the  commisMoaei1* 
one  general  rate,  and  then  gave  an  appeal  tow 
sessions  in  all  cases  where  the  parties  tbota 
think  themselves  aggrieved:  it  was  held,  that* 
objection  to  the  rate  on  account  of  the  comn» 
sioners  having  expended  money  on  an  improper 
object,  could  not  be  tried  in  an  action  of  traps* 
but  that  the  party  aggrieved  must  appeal  to  tb 
sessions.     Bonnell  v.  Brighton,  5  T.  K.  IB- 

The  commissioners  appointed  by  a  local  iA 
which  enacts  that  the  private  roads  set  oat  ty 
them  should  be  repaired  by  such  person  or  p* 
sons  as  they  should  award,  have  no  power  to* 
pose  on  the  parish  at  large  the  burden  of  reps* 
ing.    Rex  v.  Cottingham,  6  T.  R.  20. 


Rights  aftenoards.]— An  mclosuread,*^ 
rizing  commissioners  to  make  roads  throng*  * 
closed  lands,  and  declaring  that  the  atfjjj 
having  common  rights  over  such  lands  sboa* 
entitled  to  the  herbage  of  the  roads  in  sochi** 
ner  as  the  commissioners  should  awan^<^J!! 
authorize  them  to  sell  the  herbage  by  aatfj* 
or  otherwise,  to  one  individual  counTUS**"' 
Raimes  v.  Robinson,  2  Chit  501. 

An  inclosure  act  having  directed  thatwj 
lotments  made  by  the  commissioners,  sh0"^ 
ever  remain  for  the  benefit  of  the  *PP°™*?a 
Held,  that  an  award  and  assignment  of  "**£ 
age  of  a  certain  close  to  the  surveyonof 
highways  and  their  successors,  for  the  W"*? 
the  parish  of  B.  though  bad  as  a  coni**"" 
conveyance,  the  appointees  not  bemga»*r? 
tion,  was  yet  good  as  a  parliamentary  0*c*1^r 
of  the  persons  entitled  to  take  the  same,ai U* 
terms  of  the  award  had  been  specifically  e»"£ 
cd ;  and  the  lord  of  the  manor,  in  whom  UK 
of  the  soil  remained,  is  a  trustee  for  the  su^ 
ors  of  the  highways  for  the  time  being-  W* 
v.  Hodgson,  8  East,  38. 


to  beiacloscd,  ii  not  conclusive  of  the  (act,  as  to 
what  vera  the  boundaries  previous  to  such  de- 
termination. Rex  v.  St.  Mary,  Bury  St.  Ed- 
huhuTm,  4B.4.A.  462. 

Where  the  commissioners,  with  Bpcciai  powers 
to  ascertain  and  fix  boundaries  were  directed  to 
insert  in  their  award  a  description  of  such  boan. 
dories,  corresponding  with  one  to  be  advertised; 
but  upon  the  award  being  made,  it  was  found 
that  the  description  in  the  award  varied  from 
that  which  had  been  advertised  :— Held,  that  tho 
award  wai  not  final,  because  tho  commissioners 
hoduotrmrsued  their  power*.  Rcx\.Wa*hbrook, 
7D.&R.221;4B.&,C.732. 

The  court  would  not  consolidate  several  feign- 
ed issues  to  try  the  boundary  of  a  manor,  where 
they  were  empowered  to  do  so  by  an  inclosurc 
act,  as  it  appeared  the  different  plaintiffs  had 
conflicting  interest!.  Cranmer  v.  Pennington,  5 
Taunt.  167. 

Upon  an  indictment  against  the  parish  of  H. 
for  not  repairing  a  highway,  an  award  made  by 
commissioners  under  an  inclosuro  act,  which 
awarded  the  highway  to  lie  in  a  different  parish, 
was  holden  not  to  bo  admissible  evidence  for  the 
defendants,  without  showing  that  the  commis- 
sioners had  given  the  previous  notices  required 
by  the  act,  before  they  ascertained  the  bounda- 
ries ;  it  appearing  that  tho  usage  had  not  been 
pnrsnant  to  the  award,  the  defendants  having 
since  the  award,  as  well  as  before,  repaired  lbs 
highway.  Rex  v.  HatliagfitUl,  2  M.  &.  S.  55tf. 
And  tee  Slaalf  v.  SUatU,  15  East,  99. 

Where  in  an  action  or  replevin  for  taking  the 
plaintiff's  cattle, the  defendant  avowed  the  taking, 
alleging  thai  the  cattle  were  damage  feasant  on 
bis  «oil  and  freehold;  and  the  plaintiff  claimed 
under  J.  S.  who  had  a  manor  in  the  parish  of  A., 
and  the  defendant  had  a  manor  in  the  adjoining 
parish  of  ii.,  and  J.  S.  had  immcmorially  exer- 
cised acts  of  ownership  over  the  locus  iu  quo,  and 
the  defendant  had  also  exercised  such  acts,  bot 
not  to  so  great  an  extent  as  J.  S.;  and  an  act  of 
parliament  was  passed  for  the  inclosuro  of  waste 
land  in  A.,  in  which' J.  S.  was  stated  to  be  the 

made  in  tho  act  of  ilie  parish  of  R,  nor  of  any 
chum  of  J.  S.  in  respect  of  properly  there j  and 
by  an  adjudication  of  the  quarter  sessions  i     " 
the  act,  the  locus  in  quo  was  found  to  be  it 
parish  of  B.,  and  the  judge  left  it  to  tho  jury  lo 
Hay,  whether  it  was  iu  J.  S.  or  the  defendant : — 
Held,  that  it  was  properly  left,  and  they  having 
found  a  verdict  for  tho  defendant,  the  court  i 
fused  lo  disturb  it,  although  it  was  insisted  ill 
it  should  hsve  been  lelt  for  theni  to  say,  whclh 
tho  parishes  and  manors  were  cotstensive  and 
coolenniuous,  and  as  there  was  no  mention  i 
the  inctasurc  uclfor  the  parish  A,,  of  J.  S.  Iiavir; 
uiiy  properly  in  tho  adjoining  parish  of  U.,  it  wu 
sufficient  lo  warrant  the  jury  b>  inli-r  (Imt  111 
manor  of  J.  S.  did  nolcxlurid  into  the  Utter  p; 
rUL     Letter  V.  Kemp,  9  Muoie,  c'5;  2  lhug.  3U. 


illotmcnt  awarded  to  him  by  the  ad  in  respect 
of  his  right  as  lord  of  the  manor.  Arandeii  t. 
ilmauth,  (Viscount,)  3  M.  &  S.  440. 
An  owner  of  the  soil  sufficiently  answers  the 
description  of  lord  of  the  manor,  to  take  an  allot- 
ment under  an  inclosurc  act,  although  the  manor 
be,  to  other  purposes,  extinct.  Smith  v.  Smitit,  2 
Price,  1 01. 

Where  by  the  terms  of  an  inclosure  act  tor  in- 
jsing  the  wastes  of  a  manor,  a  certain  portion 
is  to  be  given  to  the  lord  in  lieu  of  his  right  and 
lerest  in  llic  soil,  and  the  residue  was  lo  be 
lotted  to  the  several  tenants  in  fee,  discharged 
from  oil  customary  len  ores,  be.:*  saving  clause 
reserving  to  the  lord  alt  seignories  incident  to  the 
manor,  and  all  rents,  fines,  services,  &c,  and  all 
other  royalties  and  manorial  jurisdictions  what- 
ever, will  not  reserve  mines  under  those  allot' 
ments  to  the  tenants ;  though  it  appear  that  there 

the  act  passed,  granted  by  the  lord  of  the  manor. 
Taumtey  v.  Gibion,  2  T.  R.  70J. 

An  inclosuro  act  recited  that  the  Duke  of  N. 
was  lord  of  a  barony  and  of  manors  in  which  cor. 
tain  wastes  were  situate,  and,  as  such  lord,  was 
entitled  to  the  soil  and  royalties  belonging  lothe 
said  manors;  and  that  ho  and  other  owners  of 
lands  within  the  barony  were  also  entitled  to 
right  of  common  on  tho  wastes.  It  then  directed 
the  commissioners  to  set  out  to  tho  duke  on  al- 
lotment in  respect  of  his  right  of  soil,  and  after- 
wards to  allot  the  residue  of  the  wastes  to  him 
and  other  persons  entitled  lo  common,  in  certain 
proportions,  according  lo  a  rate  already  charged 
upon  the  lands  in  respect  of  which  such  common 
was  claimed.  Allotments  were  made  to  the 
duke  accordingly.  The  lands  in  respect  of  which 
in  part  his  allotments  were  given  were  exempted 
from  all  tilhc  by  a  modus.  In  an  action  brought 
lor  tithes  of  corn  grown  upon  tho  allotment  given 


UuUi's'r 


left  to  (he  jury  whether  the  modus  had  extended 
lo  that  tight ;  and  they  found  that  it  had:— Held, 
that  the  question  was  properly  left,  for  that  tho 
duke's  right  upon  the  waste,  though  it  could  not 
strictly  be  a  right  of  common  appurtenant  or  ap- 
pendant to  land  which  was  the  duke's  own,  Was 
yet  treated  by  the  act  as  a  quasi  right  of  common 
annexed  lo  tho  land,  and  that  it  might,  as  such,  be 
legally  comprehended  within  the  same  modus; 
— Held,  also,  tint  the  modus,  as  it  covered  all 
tithes  both  on  the  demesne  land  and  Common  be- 
fore the  inclosurc,  covered  likewise  the  tithe  of 
any  crop  (as  grain)  raised  afterwards  upon  the 
allotment  given  in  lieu  of  common.  Atkew  v. 
Wilkinton,  3  B.  it  Add.  152. 


6.  Allotment*  in  lieu  of  Tithti. 

An  inclosure  act  empowered  commissioners  to 

ullol  lo  the  reclor  of  the  parish  of  W.  cum  & 

such  lands  within  the  township  of  S.,  and  of  the 

lilhcablc  parts  of  the  township  of  W.,  as  should 
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(quantity,  quality,  and  situation  considered)  be 
equal  in  value  to  two-fifteenth  parts  of  the  tithe- 
able  places  of  the  last-mentioned  lands  and 
grounds,  in  lieu  of  tithes  belonging  to  the  rector, 
and  arising  within  those  lands  and  grounds. 
Another  clause  sared  to  all  persons,  their  heirs, 
&c.  (except  the  persons  to  whom  any  allotment 
should  be  made  by  virtue  of  the  act,  in  respect  of 
the  interest  or  property  for  which  such  allotment 
should  be  made,)  all  such  estate  and  interest  as 
they  had  in  respect  of  the  waste  lands  before  the 
passing  of  the  act  The  commissioners  allotted 
to  the  rector,  lands  in  W.,  lands  in  S.,  and  lands 
in  A. ;  such  lands  were  more  than  two-fifteenths 
of  the  lands  inclosed  in  S.  and  A.,  but  less  than 
two-fifleenths  of  tho  lands  inclosed  in  W.,  S.,  and 
A.  No  one  of  the  allotments  was  expressed  in 
the  award  to  be  in  lieu  of  the  rector's  tithes  in 
W. : — Held,  that  the  commissioners  had  not 
made  the  rector  any  allotment  in  lieu  of  his 
tithes  in  Wn  and  that  his  right  to  tithes  in  kind 
there  was  reserved  to  him  by  the  saving  clause. 
Cooper  v.  Walker,  6  D.  &R.31;  4B.&C.36. 
And  see  Cha{ficld  v.  Button,  5  D.  &,  R.  675 ;  4 
R  &  C.  863. 

Where,  under  an  incloeure  act,  the  tithes  pay- 
able in  respect  of  certain  old  inclosures  were  ex- 
tinguished, and  in  lieu  thereof  a  corn  rent  substi- 
tuted, which  was  directed  to  be  paid  for  ever 
afterwards  to  the  impropriator  and  vicar,  by  the 
person  who  for  the  time  being  should  be  in  the 
possession  or  occupation  of  the  land,  out  of  which 
the  rent  should  be  issuing;  and  a  power  of  dis- 
tress was  given  for  the  recovery  thereof,  the  same 
as  for  rent  service  or  other  rent  in  arrear ;  and 
for  several  years  part  of  such  land  remained  un- 
cultivated, untenanted,  and  wholly  unprofitable 
to  the  owner,  who  during  that  time  resided  on 
another  estate ;  and  he  afterwards  demised  the 
land  to  another  tenant,  wno  entered  and  occupied, 
and  brought  it  into  cultivation : — Held,  that  dur- 
ing the  time  the  land  was  unoccupied  and  uncul- 
tivated, the  landlord  was  in  the  legal  possession 
thereof  within  the  meaning  of  the  act,  so  as  to 
subject  him  to  the  payment  of  the  corn  rent  in 
arrear ;  and  the  tenant  coming  in  under  him  was 
liable  to  be  distrained  upon  for  such  payment 
Newling  v.  Pearce,  2  D.  At  R.  607 ;  1  B.  &  C.  437. 

An  incloeure  act  directed  that  the  commie* 
sionefs  should  set  out,  allot  and  award  certain 
portions  of  lands  out  of  the  commons  to  be  in- 
closed, to  the  impropriate  rectors  and  curate,  in 
lieu  of  all  great  and  vicarial  tithes ;  and  the  com- 
missioners  were  then  required  to  distinguish  by 
their  award,  the  several  allotments  to  such  rectors 
and  curates  respectively,  and  the  same  allotments 
were  thereby  declared  to  bo  in  full  satisfaction 
and  discharge  of  all  tithes ; — Held,  that  the  tithes 
were  not  extinguished  until  the  commissioners 
had  made  their  award.  EUia  v.  Arnison,  5  B.  & 
A. 47;  1B.&C.70;  2D.&R.161. 

A  ditch  which  from  time  immemorial  has  been 
the  only  boundary  between  a  common  and  ad- 
joining township,  is  a  fence  within  the  meaning 
of  the  General  Incloeure  Act,  41  Geo.  3,  c  109, 
Therefore,  where  the  issue  was,  whether  a  certain 
allotment  was  bounded  by  a  sufficient  fence  within 


the  meaning  of  a  local  inclosure  act,  which  re- 
quired u  that  the  allotments  in  hen  of  tithe* 
should  be  inclosed  and  fenced  on  all  each  parti 
and  sides  as  should  not  be  directed  to  be  fenced 
by  any  other  proprietor,  or  as  should  not  adjoin 
to  any  inclosed  land,  or  be  bounded  by  any  roer 
or  other  efficient  fence;  and  the  proof  was,  tint 
part  of  the  locus  in  quo  was  bounded  by  u  old 
deep  ditch : — Held,  that  this  was  a  sufficient  fence 
within  the  meaning  of  the  statute.    Id. 

Where,  to  an  action  of  covenant  for  not  setting 
out  tithes  of  certain  garden  ground,  the  defendant 
pleaded  the  above  act,  by  which  the  plaintiff  re- 
ceived an  allotment  of  waste  lands  in  the  parks 
in  lieu  of  tithe,  but  omitted  to  allege  that  the 
commissioners  under  the  act  had  made  their 
award  in  pursuance  thereof;  and  after  a  finding 
for  the  defendant  by  the  jury  upon  an  isne  of 
fact,  the  court  entered  judgment  for  the  plaintiff 
non  obstante  veredicto.  Ellis  v.  Jnutos,  3  D. 
&  R.  27. 

By  an  inclosure  act,  referees  were  appointed  to 
ascertain  the  average  price  of  corn,  in  the  week 
after  the  close  of  Easter  next  after  the  expira- 
tion of  fourteen  years  after  the  division  and  allot- 
ments under  the  inclosure  act  were  finished,  aid 
the  exact  amount  of  a  yearly  corn  rent  in  lien  of 
tithes  was  to  be  declared  by  an  order  of  qoartt* 
sessions.  The  referees  delivered  their  report  into 
the  court  of  quarter  sessions,  who  ordered  it  to 
be  filed: — Held,  that  this  was  not  an  order  tf 
required  by  the  statute,  declaring  the  eset 
amount  of  the  yearly  corn  rent  in  the  manner 
therein  directed.  Bendohye  v.  Pearee,  4  Moore, 
99;  1B.&E  460. 

The  allotments  were  made  and  finished  in 
September,  1799,  and  the  commissioner!  made 
their  award  on  the  20th  of  October,  1800,  and 
application  was  made  at  the  Easter  e***** 
1 814.  Qumre,  whether  this  was  premature  with- 
in the  meaning  of  the  act  ?    Id* 

The  referees  delivered  their  report  into  the 
court  of  quarter  sessions,  who  ordered  it  to  be 
filed : — Held,  that  the  commissioners  under  tie 
act,  having  made  minutes  of  their  proceeding  ■ 
writing,  no  parol  evidence  could  be  admitted  to 
show  when  the  division  and  allotment!  want 
made  and  completed,  as  such  minutes  were  ne- 
ther produced,  nor  proved  to  have  been  destroy- 
ed.   Id. 

Where  commissioners,  under  an  incloiurenet 
of  1769,  were  to  make  allotments  to  persons  psv 
sessing  interests  in  the  contiguous  township'" 
AM  B.,  andC;  and  they  made  allotroeoti  tot 
rector  in  B.  and  C,  in  respect  of  tithes  and  fk* 
to  which  he  was  entitled  in  those  towniiiip"**1* 
in  A.,  in  respect  of  glebe  to  which  he  was  cs* 
tied  in  A.,  but  omitted  to  make  any  ■P'jjj*  * 
lotment  in  A.  in  respect  of  tithes  to  which  ■« 
was  there  entitled :— Held,  as  the  act  eonl,|*J 
a  saving  clause  for  all  persons  other  thnathiisi 
to  whom  allotments  or  compensationsehoilj 
be  made  in  respect  of  their  several  mteresfcttsj 
the  rector  was  not  barred  from  suing  ■»  hj 
tithes  in  1825,  although  the  award  was  to hsfinat 
unless  appealed  against  in  six  months.  ***l 
v.  Cooper  (in  error,)  5  Bing.  116;  9  M.  •  r- 
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245;  2  Y.  &  J.445 :  &C.nom.  Cooper  v.  Thorpe, 
1  Swans.  92. 

The  award  would  not  be  vitiated  by  error  in 
the  allotment    Id, 

The  act  having  directed  the  commissioners,  in 
estimating  the  proportion*  to  have  regard  to  qua- 
lity, quantity,  and  situation,  deficiency  in  quan- 
tity is  not  proof  of  error.    Id. 

A  mandamus  was  granted  to  the  commis- 
sioners of  an  inclosure  act,  to  inquire  whether 
there  was  any  modus.    Anon,  2  Chit  251. 

But  the  court  will  not  grant  the  writ  where 
discretion  was  given  to  commissioners  under  an 
inclosure  act,  and  they  had  exercised  it,  and  no 
ground  was  shown  that  they  had  acted  wrong. 
Silly.    Rex  v.  Flockwold  Inclosure,  2  Chit  251. 


7.  Allotment  to  Commoners. 

Rights  of  the  Parties,] — The  owner  of  a  tene- 
ment may  have  two  distinct  rights  of  common 
for  his  cattle  levant  and  couchant  upon  such 
tenement  upon  different  wastes  in  different  ma- 
nors under  several  lords ;  and  therefore  an  allot 
ment  under  one  inclosure  act  in  lieu  of  his 
right  of  common  upon  one  of  such  wastes,  will 
not  do  away  or  lessen  his  claim  for  an  equal  al- 
lotment with  other  commoners  under  a  subse- 
quent act  for  inclosing  the  other  waste.  Semble, 
aliter,  if  the  different  wastes  had  appeared  to 
have  been  originally  holden  under  the  same  lord. 
HaUingshead  v.  Walton,  7  East,  485. 

If  a  person  who  has  common  within  the 
manors  of  A.  and  B.  for  all  his  cattle  levant  and 
couchant  on  his  tenement  in  A.,  receives  under 
an  act  for  inclosing  the  wastes  in  A.  an  allot 
ment  in  satisfaction  of  his  common  in  A.,  he  is 
nevertheless  entitled  under  an  act  for  inclosing 
wastes  in  B.  to  an  allotment  thereof  in  respect  of 
his  common  in  B.,  and  that  to  the  same  extent  as 
if  he  had  never  had  any  common  or  allotment  in 
A.  Barwiek  v.  Matthews,  5  Taunt  365 ;  1  Marsh. 
50. 

And  though  the  estate  in  respect  of  which  he 
claims  be  partly  enfranchised,  and  becomes  free- 
hold, it  does  not  extinguish  his  right  as  to  that 
part  Id. 

Where  allotments  were  made  and  awarded  to 
W.  L.,  in  respect  of  several  customary  estates, 
of  which  he  was  seised  in  fee  according  to  the 
custom  of  the  manor,  under  an  agreement  be- 
tween the  lord  of  the  manor  and  the  commis- 
sioners, and  an  award  made  thereon,  which  were 
confirmed  by  an  inclosure  act,  and  which  agree- 
ment contained  a  clause  saving  to  the  lord  all 
mines,  and  all  royalties  and  privileges  in  tarn  am- 
plo  modo  as  he  had  enjoyed  the  same  within  the 
ancient  customary  tenements,  and  the  award 
contained  also  a  clause,  saving  to  the  lord  seigno- 
ries  and  royalties  incident  to  the  manor,  and  the 
act  saved  to  him  seignories,  and  all  rents,  ser- 
vices, courts,  &c,  and  all  other  royalties,  juris- 
dictions, and  pre-eminences  incident  to  the  ma- 
nor, in  tarn  amplo  modo  as  he  might  have  en- 
Joyed  the  same  in  case  the  act  had  not  been 
made ;  and  also  contained  a  clause  that  nothing 


should  alter  or  annul  any  settlements,  &c.  affect- 
ing the  lands  to  be  inclosed,  but  that  the  several 
allotments  should  be  held  by  the  several  persons 
to  whom  allotted,  to  the  same  uses  and  for  the 
same  estates,  and  subject  to  such  limitations, 
&c  as  the  lands  in  respect  of  which  such  allot- 
ments were  made  were  limited : — Held,  that  the 
allotments  so  made  were  freehold  and  not  cus- 
tomary estates ;  and  therefore  were  not  within 
the  custom  of  the  manor,  that  customary  estates 
were  not  devisable  by  will.  Dot  d.  Lowes  v.  Da- 
vidson, 2  M.  &  S.  175. 

The  lord  of  a  manor,  by  a  copy  of  court  roll, 
granted  an  ancient  tenement  to  A.,  B.  and  C, 
for  life,  successively,  according  to  the  custom  of 
the  manor.  A.  died  in  1825,  and  B.  1826,  leav- 
ing C.  surviving.  After  the  grant,  an  act  passed 
for  inclosing  the  waste  lands  of  the  manor,  en- 
acting that  all  persons  having  rights  of  common 
over  the  waste  lands  should  give  the  commis- 
sioners a  written  statement  of  their  claims,  an4 
that  the  determination  of  the  commissioners* 
should  be  final ;  that  the  commissioners  should 
allot  the  waste  lands  amons;  all  persons  and  pro- 
prietors interested  therein  in  respect  of  their  an- 
cient tenements,  and  that  the  act  should  not  ex- 
tend to  alter  or  annul  any  will  or  settlement  of 
the  lands  intended  to  be  inclosed,  but  that  the 
lands  allotted  should,  immediately  after  such 
allotment,  enure  to  the  same  uses  and  purposes  as 
the  tenements  in  respect  of  which  the  allotments 
should  be  made  then  were,  or  would  have  been 
if  the  act  had  not  passed.  Neither  A.  nor  C. 
made  any  claim  before  the  commissioners;  B. 
did  make  a  claim,  and  the  commissioners  award- 
ed allotments  to  B.  and  to  the  lord,  according  to 
their  respective  rights  and  interests  in  respect  .of 
the  ancient  tenement : — Held,  that  the  claim  by 

B.  enured  for  the  benefit  of  all  parties  interested 
in  the  ancienttenement,and  that  the  award  vested 
the  legal  estate  in  the  allotment  in  A.,  B.  and 

C.  successively.  Doe  v.  Hellard,  4  M.  &  R.  736 ; 
9  B.  &  C.  789. 

Where  a  right  of  common  was  awarded  by 
the  commissioners  under  an  inclosure  act,  by 
which  the  award  of  the  commissioners  was  de- 
clared to  be  final,  unless  appealed  from  by  an 
action  upon  a  feigned  isstle  to  be  brought  at  the 
next  or  following  assizes: — Held,  that  after  the 
expiration  of  the  time  limited  for  disputing  the 
award,  the  original  right  of  common  could  not 
be  called  in  question.  Phillips  v.  Maile,  4  M.  &, 
P.  770;  7Bing.  133. 

Where  lands  are  allotted  under  an  inclosure 
act,  in  respect  of  rights  of  common  appurtenant 
to  other  lands,  of  which  the  land  tax  has  been  re- 
deemed, the  land  tax  does  not  attach  upon  the 
allotment  Boehm  v.  Wood,  1  Turn.  &  Rubs.  334. 

Where  commissioners,  under  an  inclosure  act, 
awarded  that  certain  persons,  entitled  to  a  right 
of  common  in  certain  commonable  lands,  "  should 
for  ever  thereafter  use  and  enjoy  the  said  com- 
monable place  as  a  common  pasture,  exclusive  of 
all  others  whatsoever:*' — Held,  that  the  right  of 
the  commoners  was  still  subservient  to  the  right 
of  the  lord  to  take  stone,  it  appearing,  that,  both 
before  and  since  the  award,  the  lord  had  exer- 
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cued  that  right;  and  that  an  action  was  not 
maintainable  against  bis  lessee,  although  the  soil 
had  latterly  been  subverted  to  an  unusual  extent: 
it  seems,  however  that  if  the  lord  wantonly  and 
unnecessarily  exercise  manorial  rights,  to  the 
injury  of  the  commoners'  pasture,  he  is  liable  to 
an  action.    Place  v.  Jackson,  4D.&R.  318. 


When  vetted.] — By  the  General  Inclosuro  Act 
41  Geo.  3,  c.  109,  the  legal  title  to  an  allotment 
is  not  acquired  until  the  execution  and  procla- 
mation of  the  commissioners'  award ;  and  where 
a  local  act  directed  that  the  commissioners,  by 
notice,  might  cause  all  rights  of  common  to  be 
extinguished,  and  might  then  allot  the  waste  land 
amongst  the  proprietors,  and  that  the  owners 
might  fence  their  allotments  after  they  had  been 
marked,  staked  out  and  confirmed,  and  before  the 
signing  the  award,  and  might  also,  within  three 
months  before  the  execution  of  the  award,  sell 
and  convey  their  interests  in  the  allotments,  the 
commissioners  being  thereby  authorized  to  allot 
to  the  purchasers,  and  the  latter,  after  the  execu- 
tion of  the  award,  to  hold  the  allotted  lands  in 
such  manner  as  the  vendor  wonld  have  done  if 
there  had  been  no  sale,  provided,  where  the 
allotments  were  copyhold,  that  the  deed  should  be 
inrolled  in  the  court  rolls  of  the  manor,  and  that 
the  purchaser  should  be  admitted  tenant  thereto 
at  the  same  time  as  the  other  allottees  of  copy- 
hold lands,  viz.,  after  the  execution  of  the  award: 
— Held,  that  this  authority  to  inclose  and  so  to 
enjoy  in  severalty,  and  the  power  to  sell  and 
convey,  might  well  (considering  the  language  in 
which  that  power  was  given)  be  enjoyed  and  ex- 
ercised without  the  legal  seisin  of  the  land;  and 
that  therefore,  these  provisions,  not  sufficiently 
countervailing  those  of  the  General  Inclosure 
Act,  the  legal  freehold  did  not  pass  to  the  allotec 
till  after  the  execution  and  proclamation  of  the 
award.    Fairer  v.  Billing,  2  B.  &  A.  171. 

Where  commissioners  under  an  inclosure  act 
made  an  allotment  in  respect  of  R.'s  lands,  in 
1824: — Held,  that  the  allotment  passed  by  a 
subsequent  conveyance  of  the  land  in  1824,  al- 
though the  commissioners1  award  was  not  execu- 
ted till  1827.  Doe  d.  Dixon  v.  Willis,  5  Bing. 
441;  3M.&P.24,    • 

By  1  &  2  Geo.  4,  c.  23,  #.  1,  landlords  may 
enter  upon  land  allotted,  and  distrain  for  rent, 
notwithstanding  the  commissioner's  award  shall 
not  be  executed. 

By  8. 2,  they  may  also  bring  actions  for  injuries. 

Sec.  3*,  provides  that  the  right  of  appeal  against 
the  award  is  not  to  be  taken  away. 

Specific  performance  of  a  contract  for  sale  of 
an  allotment  under  an  inclosure  act  was  decreed, 
before  the  award  was  made,  where  the  act  ex- 
pressly enabled  a  sale,  and  declared  the  convey- 
ance valid  before  the  award,  and  the  purchaser 
had  notice  of  the  circumstances.  Kingsley  v. 
King,  18  Ves.  jun.  207. 

8.  Award. 

Form.'] — No  technical  form  is  necessary  in  the 
award  of  commissioners  of  inclosure ;  but  if  they 


substantially  pursue  their  powers  in  shutting  at 
old  roads,  those  roads  effectually  cease.  Pits  v. 
Clarke,  2  W.  Black.  13ia 

The  preparation  of  plans  and  maps  for  the 
purpose  of  carrying  an  inclosure  into  effect,  ii 
no  evidence  of  an  allotment  under  the  act,  whiek 
requires  an  appeal  against  an  allotment  to  be 
made  within  six  months  after  the  cause  of  com- 
plaint  has  arisen ;  and  it  suffices  to  appeal  within 
six  months  from  the  making  of  the  conclorin  al- 
lotment Rex  v.  Middlesex  (Junket,)  I  Cbit36fc 

Stamps  and  Inrolment.] — An  award  made  hj 
commissioners  under  an  inclosure  act,  which 
stated  an  exchange  of  lands  authorized  by  the 
act,  need  have  only  an  award  stamp,  and  doei 
not  require  an  ad  valorem  stamp.  Doe  d.  SufAi 
(Lord)  v.  Preston,  7  B.  &  C.  392;  1  M.  &  I 
713. 

By  41  Geo.  3,  c  109,  s.  35,  awards  are  to  te 
inrolled  in  one  of  the  courts  at  Westminster,* 
with  the  clerk  of  the  peace  of  the  county. 

By  3  &  4  Will.  4,  c.  87,  all  awards  aired; 
made,  but  not  inrolled,  arc  declared  valid;  m" 
any  proprietor  may  cause  inrolment  to  be  nub 


9.  Appeal. 

A  private  inclosure  act,  which  gives  an  appeal 
to  the  quarter  sessions  within  four  months  aft* 
the  cause  of  complaint  shall  have  arisen,  to  tk 
party  grieved  by  any  thing  done  in  panoancea 
that  or  of  the  General  Inclosure  Act  (other  tan 
and  except  such  determinations  as  arc  by  that* 
by  the  General  Inclosure  Act  declared  to  be  binr 
ing,  final,  and  conclusive,)  docs  not  give  anysp- 
peal  against  their  determination  to  a  party  com- 
plaining that  the  commissioners  have  omitted > 
set  out  a  particular  road  as  a  public  road;  m 
supposing  it  did,  yet  he  must  appeal  within  IJ 
months,  and  cannot  after  that  time,  when  m 
commissioners  set  out  the  road  as  a  private  nui 
appeala  gainst  that  determination ;  his  can** 
complaint  being,  that  it  is  not  set  out  as  a  pa* 
road,  and  not  that  it  is  set  out  as  a  private  n» 
Rex  v.  Dean  Inclosure,  2  M.  &  S.  80. 

By  an  inclosure  act,  an  appeal  was  give*  * 
the  next  sessions  within  six  months  after  vt 
cause  of  complaint;  an  appellant  moved  theeasrt 
of  sessions  in  due  time,  to  receive  and  respp 
his  appeal  to  the  next  sessions,  which  was  it- 
fused  :  and  the  court  of  K.  B.  would  notptf* » 
mandamus  to  the  justices  at  the  sessions  to  ■> 
ceive  it    Rex  v.  Derbyshire  (Justices,)  i  " 

48a 

By  51  Geo,  3,  c.  61,  (inclosure  act,)  the  P*J 
aggrieved  by  any  tiling  done  in  pursuance  of w 
act,  may  appeal  to  the  quarter  sessions  ««■• 
six  calendar  months  after  the  cause  <>f  ooaTntph*1*' 
The  commissioners  in  1812  made  an  •**lf* 
upon  the  map  to  the  vicar,  in  lieu  of  his  tm* 
which  the  vicar  inspected  at  a  meeting  ^^ 
vember,  1812,  and  appointed  an  agent,  who* 
tended  a  subsequent  meeting,  when  an  ^^T 
was  made  in  the  map,  which  the  agent  ■PPW*J 
and  it  was  understood  that  all  objections  to  t* 
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vicar's  allotments  were  reconciled.  In  Novem- 
ber^ 1813,  the  commissioners  gave  notice  that 
they  had  ordered  all  tithes,  &c.  to  cease  from  the 
39th  of  September  then  last: — Held,  that  the 
vicar  was  not  out  of  time  to  appeal  to  the  next 
quarter  sessions  after  that  notice.  Rex  v.  Glou- 
cestershire (Justices^)  3  M.  &  S.  127. 

An  appeal  to  the  next  sessions  after  an  inclo- 
sure, made  by  virtue  of  an  inquisition  taken  on 
a  writ  of  ad  quod  damnum,  is  too  late,  if  those 
sessions  be  not  the  next  after  the  inquisition 
taken,  and  entered,  and  recorded  at  the  sessions: 
therefore,  where  the  sessions  dismissed  such  ap- 
peal as  being  but  of  time,  the  court  of  K.  B.  re- 
fused a  mandamus  to  them  to  enter  continuances, 
Ac.    Rex  v.  Bucks  [Justices,)  2M.&S.  230. 

Where  a  clause  in  a  private  inclosure  act,  in 
which  the  general  inclosure  act  (41  Geo.  3,  c 
109,)  was  recited,  gave  an  appeal  to  any  person 
aggrieved  by  any  thing  done  in  pursuance  of 
that  act,  in  all  cases,  u  except  as  to  such  acts, 
determinations,  or  proceedings  of  the  commis- 
sioners, as  by  the  general  inclosure  act  were  di- 
rected to  be  final, binding,  and  conclusive;"  and 
an  order  was  made  by  a  commissioner  and  a 
magistrate,  jointly,  for  stopping  up  a  private 
road,  set  out  under  the  local  act: — Held,  that 
an  appeal  lay  to  the  sessions  against  such  order, 
because  it  was  not  an  order  of  the  commissioner 
alone,  but  of  him  and  a  magistrate  together;  and 
there  being  no  words  contained  in  the  general 
inclosure  act,  which  rendered  the  decision  of  the 
commissioner  and  justice  final  and  conclusive, 
or  that  an  order  of  a  commissioner  should  be 
final,  as  far  as  regarded  private  roads.  Rex  v. 
W.  R.  Yorkshire  (Justices,)  3  D.  &  R.  306 ;  2 
Bm  ql  C  22o. 

s  An  inclosure  act  gave  to  the  party  aggrieved  a 
right  of  appeal  for  any  thing  done  in  pursuance 
of  the  act,  or  of  the  recited  general  inclosure  act, 
on  giving  to  the  commissioner  and  to  the  parties 
concerned,  ten  days*  notice  in  writing.  Notice  of 
appeal  against  an  order  ascertaining  the  boun- 
daries between  two  townships,  was  served  on  the 
commissioner,  but  not  on  the  lady  of  the  manor, 
who  was  a  party  materially  concerned  in  the 
question: — Held,  that  the  notice  was  insuffi- 
cient; although  the  general  inclosure  act  au- 
thorized the  commissioner  to  ascertain  the  boun- 
daries between  the  several  parishes,  and  gave  a 
right  of  appeal  on  giving  notice  to  the  commis- 
sioner only.  Rex  v.  Lancashire  (Justices,)  1  B. 
&  A.  630. 

Under  an  act,  which  requires  an  appeal  against 
an  allotment,  to  be  made  within  six  months  after 
the  cause  of  complaint  has  arisen :  it  suffices  to 
appeal  within  six  months  from  the  making  of 
the  conclusive  allotment  Rex  v.  Middlesex 
{Justices,)  1  Chit  366. 

10.  Issues  to  try  Rights. 

By  most  of  the  inclosure  acts,  the  rights  of 
parties,  in  case  of  dispute,  are  directed  to  be  tried 
upon  feigned  issues,  in  order  to  obviate  the  ex- 
pense and  annoyance  consequent  upon  each  in- 
dividual being  allowed  to  try  his  rights  by  an 
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By  51  Geo.  3,  c.  30,  "  any  person  dissatisfied 
with  the  determination  of  the  commissioners, 
may  bring  an  action  against  the  person  in  whose 
favour  such  determination  shall  have  been  made; 
and  if  it  shall  appear  that  the  party  claiming  is 
entitled  to  a  qualified  or  less  interest,  the  jury 
may  declare  the  same  on  their  verdict,  to  be  in- 
dorsed on  the  postea,  in  addition  to  the  verdict 
given  on  the  issue  joined ;  but  the  costs  of  such 
action  shall  abide  and  be  determined  by  the  ver- 
dict given  upon  the  issue  joined.*' 

An  action  having  been  brought  against  de- 
fendant for  claiming  a  right  of  common  in  respect 
of  ninety -one  acres,  and  upon  the  general  issue, 
(the  declaration  consisting  only  of  one  count,) 
there  was  a  verdict  for  plaintiff  as  to  thirty  acres, 
and  for  defendant  for  the  residue,  and  an  indorse- 
ment on  the  postea,  that  the  jury  found  the  right 
of  common  in  respect  of  sixty  acres,  &c.: — Held, 
that  the  plaintiff  was  entitled  to  general  costs. 
Durham  v.  Hertford  (Marquis,)  3M.&S.  323. 

An  inclosure  act  directed  that  the  parties  who 
were  dissatisfied  with  the  determination  of  the 
commissioners,  might  bring  actions  to  try  their 
rights,  adding,  "  that  if  the  verdict  shquld  he  in 
favour  of  the  commissioners'  determination,  the 
costs  should  be  borne  by  the  plaintiff;  and  if 
against  such  determination,  then  by  the  pro- 
prietors at  large:"  a  proprietor  brought  an  ac- 
tion, claiming  nine  distinct  rights,  and  recovered 
for  throe  only : — Held,  that  he  should  only  have 
his  costs  on  those  issues  found  for  him,  and  that 
tho  defendant  should  have  his  costs  of  the  other 
issues.    Braithwaite  v.  Bradford,  6  T.  R.  599. 


COMMON  RECOVERY— See  Fine  and 

RECOVERY. 


COMPANY— See  Public  Company. 

COMPOSITION  DEED— See  Debt**  and 

Creditor. 

COMPOUNDING. 
I.  Felonies— <See  Contract — Criminal  Law. 
II.  Penal  Actions — See  Practice. 

CONSCIENCE,  COURTS  OF— See  Com 
Interior  Court. 


CONSIDERATION  OF  PROMISE-&* 

Assumpsit. 


CONSPIRACY— See  Criminal  Law. 
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vol.  I 


CONSUIr— Sa  Won  un>  La***. 


CONTRACT. 

I.    M  AI  1NG  TBS  CoNTOACT. 

1.  By  ietr «w ,  602. 

a.  Acceptance  of  offer,  GD3. 

3.  Mutuality,  603. 

4  Priet  fixed  by  Arbitration,  604. 

5.  Offter  Matter*,  6U4. 

6.  JVurfa  Pacta— iSie  Awuiuut. 
II.  OrnuTios  of  Statdti  of  Fuvm. 

1.  Statute,  604 

3.  Wiat  contract*  utihin  it, 

Ifl)  Not  to  be  performed  within 
gear,  604. 

(6)  Contract  executed,  605. 

(c)  Executors — &t  Eiacvtos.. 

(of)  Guaranl it — See  Gcarantie. 

(c)  Contract!   o/    j|famwi-&i 
Husaamd  and  Wife. 

U)SaUof  LandeSteSu^. 

(g)  Sale  of  Goods— Sec  Sal* 
3.  Signature,  60S. 


III.  Validj- 


IV.  Vaudity  ah  uaUM  Public  Policy. 

I.  Compromise  of  Legal  Proceedings, 

Combination,  608. 

!  Trades,  609. 

■cilhin  a  limited  Distance, 

cillt  particular    Persons, 


'legality,  I 
if  and  Ma, 


5,613. 

m  nd  Duress,  614. 

■Mecti,6l4. 

eolation,  615. 

at  iimnlap,  615, 
17.  Family  AgrctmenU,  616. 
IB.  Jtes^nalion  of  EceUtiatical  Bene- 
fice!— See  Ecclesiastical  Law. 

19.  Insolvents'    Dischargee-— Sec    P«i. 

20.  Simony— See  Ecclesiastical  Uw. 

21.  Rctmery  of  Money  on,  illegal—See 


V.  Validity  as  *bj**ob  Statutes. 
1.  O^eet,  616. 
3.  iUferwM,  617. 

3.  ft.it,  CIS. 

4.  Bankrupt*,  61& 

5.  Poor  £auu,  6ia 


8.  Public  Conpaniet— Sec  PuiucCo) 

9.  Shipping— See  Shit. 

10.  Smu^g/ing— See  Sntooumj. 

11.  Spir.tuoBs  Upl»TJ_&,  BfiMTDW 


12.  SteeiJooUas; -&•  Srccs, 

13.  fteptacuttf  Staci— Ae  Sroo. 
14  l/sory— See  Uuir. 

VL  Validity,  as  eeoaidb  Owns  a  Cuts- 
cil  and  By-Law*. 

1.  Order,  in  Council.  619. 

2.  Sab  of  Ships  Command, 619. 
VIL  Validity  aa  regards  Morality. 

1.  Cohabitation,  620. 

3.  Prostitution,  620. 

3.  Other  Immorality,  631. 
VIII.  Construction  of  Contract*. 

1.  Generally,  Gil. 

2.  Condition  Precedent,  622. 

3.  Parol  Explanation— See  EyiuDCL 

4.  Rescinding— See  Asbuhthit. 

5.  ('ownan/i — See    Coyenast— LIB- 

LOAD  and  Truant. 

6.  Of  Deed*— See  Deeds. 

7.  Of  Contracts  between  LnHBsrsint 

Tenant — See  Lakdload  Aim  Tot 

&  Of  Sale*— See  Salts. 

IX.    PROCEED!  MiB  IN  EqUITT. 

1.  Inadequacy  of  Consideration,  SI 

2.  imjnsirioilif;  o/  Performance,  631 

3.  OtAer  TIrmyJ,  623. 
4  Proceedings,  6S4. 
' r   CoifTXACir-Jfe  £"■ 


XI.  Stakw  oh  Omhami    Set  Runfi 


I.     MaXTM!  Till  CoNTEACT. 


In  order  to  conititute  on  agreement  br  \earn, 
the  answer  to  the  written  proposal  moil  k  i 
'"  of  the  leirna  proposed,  witr 


IB,  do  not  consulate  o  note  in  wTiUnf  vtmt 

itatate  of  frauds,  ifthcy  vary  intbrirdesair 

tkm  of  the  terms  of  the  contracl.    Smith  i.Asf- 

in,  4  M.  A.  R.  455. 

Where  u  letter  contain*  the  entire  ten*  dm 
Bgreeiiicntfcrtl.fi  purchase  of  landa,  it  if  n»i» 
cessary  for  the  plaintiff  to  pror*  UU  he  toasts! 
the  terms.  If  it  require  the  plaintiff  to  ««ppij* 
term  in  the  agreement,  there  must  be  •  ■«■ 
acceptance  in  writing  supplying  that  law,  ■ 
order  to  lake  the  case  out  of  the  statute  of  &»■*■ 
Boy*  ».  Ayent,  6  Miuld.  316. 

A.  by  letter  offers  to  sell  to  B.  drain  nta 
fied  goods,  rocoicinir  an  answer  by  nan  ■" 
port :  the  letter  being  misdirected,  the  aw"" 
notifying  the  acceptance  of  the  offer  inrred  (n» 
days  later  than  it  ought  to  haie  done)  oa  us 
day  following  that  when  it  would  bate  amwA 
if  the  original  letter  had  been  properlj  duedsi, 
A.  sold  the  goods  to  »  third  person  :-HeU,  vol 
there  was  a  contract  binding  the  parties,  fita 
the  moment  the  offer  was  accepted,  and  thai  ■> 
was  entitled  to  recover  against  A.  is  anacosa, 
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for  not  completing  his  contract  Adams  v.  Lind- 
•ell,  1  B.  &  A.  681. 

In  an  action  for  the  breach  of  an  agreement 
in  not  delivering  a  certain  quantity  of  coals,  a 
letter  from  the  defendant,  containing  the  terms 
of  the  contract  between  him  and  the  plaintiff, 
concluded  by  stating,  as  to  the  proposition  there- 
in contained,  that  it  was  desirable  that  he  should 
have  an  answer  per  return,  as  he  could  have  a 
vessel  to  charter  at  the  price  stated,  which  would 
not  wait  any  longer  for  the  defendant's  answer; 
and  failing  her,  he  feared  he  should  not  be  able 
to  get  another;  and  there  was  no  averment  in 
the  declaration,  that  the  plaintiff  had  sent  an  an- 
swer per  return  : — Held,  that  this  amounted  to 
a  mere  request,  and  formed  no  part  of  the  con- 
tract,  and  consequently  that  the  plaintiff  was 
entitled  to  recover.  Johnson  v.  King,  2  Bing. 
270 ;  9  Moore,  482. 

In  order  to  form  a  contract  by  letter,  of  which 
the  court  will  decree  a  specific  performance,  no- 
thing more  is  necessary  than  that  the  amount 
and  nature  of  the  consideration  to  be  paid  on  one 
aide,  and  received  on  the  other,  should  be  ascer- 
tained, together  with  a  reasonable  description  of 
the  subject-matter  of  the  contract  Kennedy  v. 
Lee,  3  Mer.  441. 

The  person  entitled  to  the  reversion  in  fee  of 
a  house,  expectant  upon  a  term  vested  in  a  lessee 
who  has  demised  the  premises  for  a  portion  of 
his  term  to  a  sub-lessee,  agrees  by  one  letter  to 
grant  that  sub-lessee  an  extension  of  lease  at  a 
certain  yearly  rent;  and  in  another  letter,  fixes 
the  time,  when  the  term  which  he  thus  purposes 
to  grant,  is  to  expire ;  this  is  a  valid  agreement 
within  the  statute  of  frauds,  and,  under  it,  the 
sab-lessee  has  a  right  to  a  lease  which  shall 
commence  from  the  expiration  of  the  existing 
term.     Verlander  v.  Codd,  1  Turn.  &  Rubs.  353. 

An  agreement  to  purchase  was  established 
upon  a  correspondence  referring  to  the  terms  of 
such  agreement  Ogiltrie  v.  Foljambe,  3  Mer.  53. 

Quere,  whether  letters  referring  to  other  let 
ters  which  have  been  suppressed,  but  not  con- 
taining in  themselves  certain  terms  of  agree- 
ment, can  be  made  the  foundation  of  a  specific 
performance  ?    Collett  v.  Butler,  3  Swanst  402. 

If  the  terms  of  a  contract  are  proposed  and  ac- 
cepted by  letters,  but  are  afterwards  varied  by 
the  contract  as  drawn  up,  the  construction  of  the 
contract  cannot  be  affected  by  the  letters.  Far- 
qmhareon  v.  Barston,  4  Bligh,  N.  S.  560. 

An  agreement  to  employ  the  plaintiff  in  a  par- 
ticular situation,  cannot  be  inferred  from  a  direc- 
tion upon  a  letter  addressed  by  the  defendant  to 
the  plaintiff  in  that  character,  the  letter  relating 
to  the  quantum  of  salary  only.  Chiodi  v.  Water; 
1  Stark.  335— Ellenborough. 

2.  Acceptance  of  Qffer. 

Where  the  defendant  offered  to  purchase  a 
boose  from  plaintiff,  and  to  give  him  six  weeks 
lor  a  definitive  answer:— Held,  that  before  the 
offer  was  accepted,  the  defendant  might  retract  it 
at  any  time  daring  the  six  weeks.  Boutkdgei. 


Grant, 4  Bin*  653;  1M.  &P.717;  3  C.&P. 
267. 

Where  defendant  offered  to  purchase  on  cer- 
tain terms,  "  possession  to  be  given  on  or  before 
25th  July,"  and  plaintiff  agreed  to  the  terms, 
and  said  he  would  give  possession  on  the  1st 
August: — Held,  no  acceptance  of  defendant's 
offer.    Id. 

A.  having  proposed  to  sell  goods  to  BM  gave 
him  a  certain  time  at  his  request  to  determine 
whether  he  would  buy  them  or  not;  B.,  within 
the  time,  determined  to  bay  them ;  and  gave  no- 
tice thereof  to  A. ;  yet,  held  that  A.  was  not  lia- 
ble in  an  action  for  not  delivering  them,  for  B. 
not  being  bound  by  the  original  contract,  there 
was  no  consideration  to  bind  A.  Cooke  v.  Oxley, 
3  T.  R.  653. 

A  and  B.  being  together,  R  offers  goods  to 
A.  at  a  certain  price,  and  gives  A.  three  days  to 
make  up  his  mind.  Before  the  three  days  ex- 
pire,  B.  offers  the  goods  to  C.  A.  cannot  declare 
against  B.  as  upon  an  absolute  bargain;  and 
semble,  that  B.  had  a  right  to  retract  Head  v. 
Diggon,3  M.&.R.  91. 

A.  having  a  horse  to  sell,  agreed  to  let  B.  have 
him  for  thirty  guineas,  if  he  liked  him,  and  that 
he  should  take  him  a  month  anon  trial :  B.  ac- 
cordingly took  him,  and  kept  him  about  a  fort- 
night, and  then  told  A.  he  liked  the  hpn»vfcu4 
not  the  price,  and  A.  desired  him,  if-Jfe  did  not\ 
like  the  price  to  return  the  horse  jfR^however 
kept  him  ten  days  more,  and  then  teturneti.hiin,  -  * 
but  A.  refused  to  receive  him,  and/brought  .a*v; 
action  on  the  contract  for  thirty  £uipeaj*  th«*^'  Jx  \-\  % 
price  of  the  horse :— Held,  that  lW.4»ufi.  sfct£  £  /J  * 
maintain  such  action.    EiUs  v.  Af<n?iifierf  1-jJ.V 

3.  JhW%.      V       \  [£*.  :.#-> 

The  want  of  mutuality  in  a  contract  is  suffi* 
cient  ground  to  refuse  a  specific  performance? 
Howell  v.  George,  1  Madd.  1.  .  7  ' 

A  written  agreement  uto  remain  wit^  A.  B. 
two  years,  for  the  purpose  of  learning'  a.trade," 
is  not  binding,  for  want  of  an  engagement  in- the 
same  instrument  by  A.  B.  to  teach.  Lees  v. 
WWteomo,  5  Bing.  34;  2  M.  &  P.  86;  3C.&P. 
289. 

It  will  not  support  a  declaration,  stating  the 
consideration  to  be,  that  C.  D.  would  **  receive*' 
A.  B.  "  into  his  service."    Id. 

The  written  undertaking  of  one  party  will  be 
enforced,  although  the  other  party  is  not  mutu- 
ally bound  by  writing.  Palmer  v.  Scott,  1  Ross. 
&  Mylne,  391. 

For,  an  agreement  signed  by  one  party  only  is 
good  to  charge  him  within  the  statute  of  frauds. 
Seton  v.  Slade,  7  Ves.  jun.  289. 

And  semble,  that  a  contract  signed  by  one 
party  only  may  be  enforced  in  equity  by  the 
other.    Martin  v.  Mitchell,  1  J.  &  W.  426. 

Where  a  contract  is  signed  by  one  party  only, 
the  other,  by  filing  a  bul  for  specific  perform- 
ance, makes  it  binding  on  himself.    Id. 

Where  a  contract  has  been  signed  by  one  par- 
ty only ;  quaare,  whether  he  is  not  at  liberty  to 
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performed  within  a  year.    Mavor  v.  Pyne,  11 
Meore,  2 ;  3  Bing.  285;  2  C.  &  P.  91. 

An  agreement  to  hire  a  carriage  for  more  than 
one  year,  determinable  by  the  custom  of  the 
trade,  at  any  time,  upon  payment  of  a  year's 
hire,  is  an  agreement  not  to  be  performed  within 
one  year  from  the  making  thereof,  and  must 
be  signed  by  the  party  to  be  charged  therewith. 
Burck  v.  Liverpool  {Earl,)  4  M.  &  R.  380 ;  9  B. 
AC.  392. 

Where  an  agreement  is  to  be  performed  on  a 
contingency,  which  may  happen  within  the  year 
after  it  is  made,  and  it  does  not  appear  on  the 
face  of  the  agreement  that  it  is  to  be  performed 
after  the  year,  it  does  not  fall  within  the  statute : 
where,  therefore,  a  debtor  to  the  plaintiff,'  stated 
to  the  plaintiffs  solicitor,  on  being  applied  to  for 
payment,  that  he,  the  debtor,  could  not  pay  then 
or  during  his  lifetime,  but  that  he  had  provided 
for  payment  by  his  will,  and  directed  his  execu- 
tors Co  pay : — Held,  to  be  binding  on  the  execu- 
tors, although  there  was  no  promise  in  writing 
by  the  testator  to  pay.  Wells  v.  Horton,  12 
Moore,  176;  4  Bing.  40. 

An  agreement  to  leave  money  by  will  need  not 
be  in  writing,  although  uncertain  as  to  the  time 
of  performance.  Fenion  v.  EmUers,  3  Burr. 
1278;  1  W.  Black.  353. 

But,  an  agreement  to  enter  into  partnership  for 
ten  years  mast  Williams  v.  Jones,  7  D.  &  R. 
548;  5B.  &  C.  108. 

A  contract  for  a  year's  service  to  commence  at 
a  subsequent  day,  is  a  contract  not  to  be  per- 
formed within  the  year,  and  by  the  statute  must 
be  in  writing ;  therefore,  no  action  can  be  main- 
tained for  the  breach  of  a  verbal  contract  made 
on  the  27th  May,  for  a  year's  service,  to  com- 
mence on  the  30th  June  following.  Bracegirdle 
t.  Heald,  1  B.  &  A.  722 


SmS. 


A  wharfinger  having  acknowledged  that  cer- 
tain timber  on  his  wharf  was  the  property  of  the 
plaintiff: — Held,  that  he  was  thereby  estopped 
from  disputing  the  plaintiff's  title  in  trover ;  and 
that  it  was  not  necessary  that  the  acknowledg- 
ment should  be  in  writing.  Gosling  v.  Birnie, 
5  M.&P.160;  7  Bing.  339. 


(6)  Contract  executed* 

Where  an  agent  who  received  instalments  of 
annuities  for  his  principal,  paid  over  instalments 
he  had  not  received,  and  charged  commission  on 
them,  it  was  held  that  the  agreement  to  be  re- 
sponsible to  his  principal  for  the  annuities  need 
not  be  in  writing,  as  the  contract  was  executed 
when  he  paid  over  the  money  he  had  received. 
Shaw  v.  Woodcock,  7  B.  &  C.  73. 

The  services  of  a  clerk  had  bften  continued  for 
some  years.  In  an  action  for  dismissing  before 
the  end  of  a  current  year,  it  was  held  that  the 
agreement  need  not  be  in  writing.  Bunion  v. 
CoUyei,  4  Bing.  309 ;  2  C.  &.  P.  607. 

Plaintiff  having  distrained,  for  rent  in  arrear, 
goods  which  the  tenant  was  at  that  time  about  to 
cell,  agreed  with  defendants  to  deiivcr  up  the 
good**  and  permit  them  to  be  sold  by  one  of  the 


defendants  for  the  tenant,  upon  defendants'  joint 
undertaking  to  pay  the  plaintiff  all  such  rent  as 
should  appear  duo  to  him  from  the  tenant ;  and 
he  thereupon  delivered  up  the  distress : — Held, 
that  this  agreement  was  not  within  the  statute 
of  frauds.    Edwards  v.  Kelly,  6M.&.S.  204. 

Semble,  that  it  is  no  variance  if  the  declaration 
on  an  executed  contract  state  the  consideration 
as  executory.  Payne  v.  Wilson,  1  M.  &-  R.  708 ; 
7  B.  At  C.  423. 

Declaration  on  a  promise  to  pay  the  debt  of 
another,  in  consideration  that  plaintiff  would  con- 
sent  to  suspend  proceedings.  The  writing  prov- 
ed was,  u  the  plaintiff's  having  at  my  request 
consented  to  suspend  proceedings,  &c.:" — Hold, 
no  variance.    Id. 

3.  Signature. 

Provided  the  name  be  inserted  in  an  instru- 
ment, in  such  a  manner  as  to  have  the  effect  of 
authenticating  it,  the  requisition  of  the  act  with 
respect  to  signature  is  complied  with,  and  it  does 
not  matter  in  what  part  of  the  instrument  the 
name  is  found.    Ogilvie  v.  Foljambe,  3  Mer.  53. 

A  letter  from  a  mother  to  her  son,  beginning, 
11  My  dear  Robert,"  and  concluding, "  Your  affec- 
tionate mother,"  is  not  signed  so  as  to  constitute 
a  binding  agreement  on  the  part  of  the  mother, 
within  the  intent  of  the  statute  of  frauds.  Selby 
v.  Selby,  3  Mer.  2. 

There  must  be  a  signing,  either  by  an  actual 
signature  of  that  name,  or  something  intended  by 
the  writer  to  be  equivalent  to  a  signature ;  such 
as  a  mark  by  a  marksman,  &c.    Id. 

Though  an  agreement  be  not  signed,  the  party 
is  bound  by  a  letter  containing  the  terms,  which 
by  the  contents  can  be  connected  and  identified 
with  the  agreement  Coles  v.  Trecothick,  9  Ves, 
jun.  250. 

Quaere,  whether  bonds  of  arbitration  are  suffi- 
cient to  take  the  case  of  an  agreement  out  of  the 
statute.    Cooth  v.  Jackson,  6  Ves.  jun.  17. 

If  an  agreement  purport,  by  the  words  attach- 
ed to  the  signature  of  a  particular  person,  to  have 
been  signed  by  that  person  on  the  behalf  of  an- 
other having  an  interest,  but  not  being  a  party, 
such  person  may  be  examined  to  prove  that  he 
signed  in  reality  for  a  different  person  named  as 
a  party,  and  whose  signature  was  not  to  the 
agreement,  and  that  the  statement  of  his  having 
signed  for  the  first-mentioned  person  was  written 
by  mistake.  RumbaU  v.  Wright,  1 C.  &  P.  589 
—Best 

A  paper  written  by  a  party  is  admissible  in 
evidence  against  such  party,  although  it  is  signed 
by  a  third  person.  Alexander  v.  Brown,  1  C.  or. 
P.  288— Best 


III.  Validity  generally. 

Contracts  not  prohibited  by  positive  laws,  nor 
adjudged  illegal  by  precedent,  may  nevertheless 
be  void  as  against  principle.  Jones  v.  Randall, 
Cowp.  39. 


the  benefat  of  it,  subject  lo  ill  rights,  known  or 
unknown  at  the  time,  which  are  against  the  Con- 
tract.    Clarke  v.  Johoton,  Loot,  756. 

The  courts  will  relieve  a  man  who  comes 
overthrow  an  illegal  contract,  although  partice 
crimiuis,  but  not  if  he  cornea  to  demand  perlbri 
ance.      Walker  v.  Chapman,  Lofft,  342. 

The  teat,  whether  &  demand  connected  with  i 
illegal  transaction,  ia  capable  of  being  enforced 
law,  ia,  whether  the  plaintiff  requires  any  aid 
from  the  illegal  transaction  to  establish  hie  case. 
A.  bets  an  illegal  wager  of  twenty-fire  guineas 
with  B.  on  a  horse-race,  of  which  Q,  at  bis  own 
request,  (takes  ten.  A.  wins,  and  pays  C.  ten 
guineas,  in  the  expectation  of  receiving  the  whi " 
amount  of  the  hot  from  B.  I),  however  dn 
and  A.  never  receives  it: — Held,  that  A.  could 
not  recover  back  the  ten  guineas  which  ha  had 
paid  to  C,  because  he  could  not  establish  his 
claim,  without  going  into  proof  of  the  illegal 
transaction,  in  which  both  were  equally  engaged, 
Simptm  v.  Blott,  2  Marsh.  542 ;  Taunt.  216. 

Overruling  the  decision  at  nisi  prius,  where  it 
was  held  that  he  could  recover.  Simpson  v.  Bliu, 
Holt,  337— Gibbs. 

An  illegal  contract,  if  rescinded  as  to  part, 
must  be  rescinded  in  toto.  Therefore  where 
goods  were  delivered  under  an  agreement  to 
take  a  specific  parcel  of  copper  money  in  pay- 
ment, a  delivery  of  such  copper,  though  iu  fact 
counterfeit  money,  will  be  a  bar  to  an  |r"s— 
Alexander  v.  Oteen,  1  T.  R.  225. 

A  contract  may  continue  to  cany  interest, 
though  the  security  itself  bo  void.     Rotinion 
Bland,  1  W.  Black.  262. 

Qucro,  whether  a  legal  contract  giving  a  right 
of  action,  can  arise  out  of  illegal  transactions,  as 
by  payments  made  on  account  of  another  in  set- 
tling differences  upon  transactions  within  the 
stock-jobbing  act?  Ex  pari'  DardeU,  14  Vci. 
jun.  191. 

The  plaintiff  may  recover  upon  actions  arising 
out  of  illegal  transactions,  which  are  malum  pro- 
hibitum only,  unless  it  be  directly  upon  the  con 
"  ,  in  which  case  he  is  precluded    Ex  parti 
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The  court  of  Chancery  has  jurisdiction  to  de- 
clare an  instrument  forged,  and  to  order  it  to  ' 
delivered  up.    Peake  v.  Highfield,  1  Suss.  55! 

IV.  Validity  aii  swards  Public  Policy. 

1.  Compromise  of  Legal  Proceeding!. 

Cicil  Proceeding*.] — Wberetwo  parties  con 
to  an  arrangement,  and  one  is  ignorant  of  r, 
rights,  the  agreement  is  not  in  general  binding 
upon  him.     Baddtey  v.  Oliver,  1    DowL  P.  a 
598;  1C.  Sl  M.  Sly. 

If  a  person  after  due  deliberation,  enter  into 
an  agreement  for  the  purpose  of  compromising  « 
claim  made  bona  fide,  lo  which  ho  believes  him- 


the  agreement;  and  a  court  of  equity,  worn 
considering  whether  he  was  in  truth  lisbletsnc 
claim,  will  compel  a  specific  performance.  Ji- 
wood  v ,  1  Russ.  353;  5  Russ.  149. 

If  a  declaration  aver,  that  in  pursuance  <it  n 
agreement,  an  action  was  discontinued,  elides* 
that  since  the  agreement  no  steps  had  bees  Uia 
in  the  cause,  is  not  sufficient  to  support  the  to* 
gation.  Fantlmiec  v.  /W,l  JI.1P  1SI,1 
C.  4.  P.  100. 

Such  an  averment  cannot  be  supported  wii 
out  proof  of  a  rote  to  discontinue.-  Id. 

Scmble,  that  it  cannot  be  made  one  afuf 
terms  of  the  compromise  of  a  suit,  that  the  as- 
citor's  bill  shall  be  paid  without  taxation,  Sim 
v.  River,  Jacob,  307. 

An  undertaking  to  pay  the  costs  of  the  [Jus- 
tiff's  attorney  in  an  action  still  pending,  ia  o» 
sidera tion  that  the  plaintiff  will,  with  the  cow* 
of  that  attorney,  give  an  authority  to  the  defeat- 
ant  to  pay  over  the  debt  sued  for,  to  i  endssr 
of  the  plaintiff,  is  not  binding.  7oylor  v.  ffsf 
son,  4  M.  &  R.  259. 

Where  a  person  having  a  clear  title  to  1JL  fc 
rent,  and  claiming  the  property  of  the  lini  • 
induced,  by  the  representations  of  two  pros*** 
al  persona,  that  he  had  no  right  to  either  rest » 
land,  to  agree  to  accept  101.  in  full,  for  renins' 
land:  the  court  will  not  entertain  a  Bui  h * 
specific  performance  of  the  agreement.  $n«J 
v.  Robinson,  1  Rusf .  &.  Mylne,  527. 

A  warrant  of  the  Lord  Chancellor  for  the  o» 
mitment  of  a  person,  appointed  a  reccirer  IJ  ■ 
court  of  Chancery,  for  the  non-payment  of » la 
lance  certified  against  him,  is  only  in  lbs  atUO 
of  a  civil  execution :  therefore  where  D,  be* 
appointed  receiver  in  a  suit  in  Chancery,  ■<•■ 
custody  of  the  officer  under  auch  warrant,  sad* 
defendant,  in  order  to  procure  his  discssJi*. 
joined  with  him  si  sorely  in  two  uiuunsWT 
notes  to  the  plaintiff,  who  wasa  party  Ulbe* 
in  Chancery,  and  his  solicitor,  who  sued  oat  ■ 
wm  rant,  for  the  amount  of  the  debt  and  esft 
and  wos  thereupon  discharged  by  the  mfeOsns 
the  solicitor :— Held,  that  the  discharge  an" 
legal  consideration  for  the  nous,  snd  that  as* 
tion  might  be  maintained  on  them  ;  and  iltbcop 
there  were  other  parlies  to  the  suit  in  Cntstsfj' 
who  did  not  concur  in  the  discharge:  udUkv* 
(ore  though  D.  remained  liable  lo  be  takea  if* 
yet  the  consideration  had  not  failed  ;  and  lastl 
waa  no  objection  to  the  validity  of  the  «*»■• 
the  aum  given  to  cover  costs  exceeded  tbe  •* 
due,  no  fraud  being  intended.  Bntt  v.  ""• 
16  East,  293.      ' 

Securities  given  to  persons  who  would  »  »* 
judioed  by  the  passing  of  a  private  bill  in  py* 
ment,  in  consideration  of  their  withdrasrmf.  w* 
oppoeition  to  it,  are  illegal  on  the  ground"  ■* 
lie  policy.  Vauxfiall  Bridge  Campf. *  ^"* 
cer  {Earl,)  Jacob,  64 ;  2  Hadd.  357. 

Bankruptcy  and  It 
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had  obtained  a  verdict  in  an  action  brought  by  him 
to  try  the  validity  of  bis  commission,  pending  a 
rule  nisi  for  a  new  trial,  confessed  judgment  to  one 
of  his  assignees,  who  was  a  petitioning  creditor 
for  a  sum  of  money  in  discharge  of  his  debt,  in 
consideration  of  his  not  opposing  the  bankrupt's 
petition  for  a  supersedeas ;  the  court  set  aside  the 
judgment  on  the  bankrupt's  application.  Thomas 
v.  Rhodes,  2  Rose,  104;  3  Taunt  47& 

If  an  insolvent  debtor  apply  for  his  discharge, 
a  security  obtained  by  a  creditor,  who  threatens 
an  opposition,  to  cease  opposing  is  void.  Rogers 
v.  Kingston,  10  Moore,  97 ;  2  Bing.  441. 

A  creditor  of  an  insolvent  withdrew  his  oppo- 
sition, after  stipulating  for,  and  receiving  a  pro- 
missory note  for  the  amount  of  his  debt ;  the  in- 
solvent, after  his  discharge,  was  arrested  for  non- 
payment of  this  note,  but  settled  the  action  by 
giving  a  warrant  of  attorney,  in  which  his  brother 
joined  him,  to  confess  a  judgment  for  the  debt, 
costs,  and  interest,  to  be  paid  by  instalments ;  the 
court,  on  motion,  set  aside  this  warrant  of  attor- 
ney, after  payment  of  the  first  instalment    Id. 

Where  an  insolvent  petitioned  the  Insolvent 
Court  to  be  discharged  under  the  1  Geo.  4,  c.  119, 
and  a  creditor  gave  notice  of  his  intention  to 
oppose  him,  on  the  ground  that  the  debt  was 
fraudulently  contracted ;  but,  to  induce  the  latter 
to  withdraw  his  opposition,  the  insolvent  agreed 
to  execute  a  warrant  of  attorney  for  the  debt 
within  three  days  after  his  discharge,  and  in  the 
mean  time  to  give  a  promissory  note  of  a  third 
person  for  the  amount,  which  was  to  be  delivered 
up  on  the  execution  of  the  warrant  of  attorney ; 
and  the  insolvent  was  discharged  on  the  delivery 
up  of  the  note :  the  court  set  aside  such  warrant 
of  attorney,  and  the  judgment  entered  up  thereon, 
on  the  ground  that  the  agreement  on  which  they 
were  founded  was  contrary  to  the  policy  of  the 
act  as  it  enabled  the  creditor  to  take  to  himself  a 
largo  portion  of  the  future  effects  of  the  insolvent, 
which  were  intended  hy'the  legislature  to  be  dis- 
tributed amongst  all  his  creditors.  Jackson  v. 
Davison,  4  B.  &  A.  691. 

An  agreement  by  which  A.,  an  opposing  cre- 
ditor of  B.,  an  insolvent,  undertakes  to  withdraw 
bis  opposition,  on  the  terms  that  A.  shall  be  sole 
assignee,  and  shall  in  that  capacity  receive  a 
certain  sum  within  a  given  time,  is  contrary  to 
public  policy,  and  therefore  void.  Murray  v. 
Rceves,2M.  &,  R.  423;  8  B.  <fc  C.  421. 

Where  a  debtor  applied  to  take  the  benefit  of 
the  Insolvent  Act,  and  one  of  his  creditors,  an 
attorney,  by  threats  of  opposition,  obtained  from 
him  promissory  notes  for  the  amount  of  his  debt, 
and  the  creditor  afterwards  indorsed  one  of  them 
to  a  bona  fide  holder,  without  notice  of  the  cir- 
cumstances under  which  it  had  been  obtained : 
the  debtor  being  afterwards  arrested  on  the  note, 
and  having  given  a  bail  bond,  the  court  directed 
the  bond  to  be  given  up  to  be  cancelled,  on  filing 
common  bail ;  but  refused  to  make  the  attorney 
deliver  up  the  other  notes,  though  part  of  the  debt 
for  which  they  were  given  was  work  and  labour 
done  as  an  attorney,  the  notes  having  been  ob- 
tained in  his  character  of  creditor  and  not  of 
attorney.    Kay  v.  Masters,  1  Dowi.  P.  C.  86. 


An  agrecement  by  a  debtor  with  his  creditor, 
not  to  entitle  himself  to  take  the  benefit  of  the 
Lord's  Act,  will  not  be  supported  by  a  court  of 
law.    Parish  v.  WoUtoncroJt,  3  Smith,  51. 


Criminal  Proceedings,] — It  is  not  illegal  to 
compromise  indictments  fur  misdemeanours. 
Elworlhy  v.  Bird,  9  Moore,  430;  2  Bing.  258;  13 
Price,  222 ;  2  Sim.  &  Stu.  372. 

Sccus,  as  to  indictments  for  felony.    Id. 

The  construction  to  be  put  upon  an  agreement 
to  discontinue  an  indictment  is,  that  a  nolle  prose- 
qui should  be  regularly  entered  by  the  attorney- 
general.    Id. 

Where,  in  a  declaration  for  the  breach  of  an 
agreement,  in  which  one  of  the  considerations  for 
the  defendant's  undertaking  was,  that  all  indict- 
ments and  actions  which  were  then  pending 
should  be  discontinued ;  it  was  averred,  that  aO 
such  indictments  and  actions  had  been  wholly 
discontinued,  and  not  further  proceeded  with;  and 
it  appeared  that  three  indictments  which  were 
pending  against  the  defendant  at  the  time  the 
agreement  was  executed,  had  been  afterwards 
moved  by  certiorari  into  K.  B.,  and  that  the  prose- 
cutors had  taken  no  steps  by  nolle  prosequi,  or 
otherwise,  towards  putting  an  end  to  such  indict- 
ments : — Held,  that  the  word  "  discontinuance'* 
meant  putting  an  end  to  the  indictments  and  ac- 
tions in  a  legal  way;  and  that  the  plaintiffs,  not 
having  shown  that  this  had  been  done,  they 
could  maintain  no  action  on  the  agreement    Id. 

Quaere,  whether  such  an  agreement  be  legal  t 
Id. 

A  note  given  for  compounding  a  misdemea- 
nour, may  be  recovered  at  law.  Drags  v. 
Ibberson,  2  Esp.  643 — Kenyon. 

There  is  no  objection  to  the  legality  of  an 
agreement  to  pay  money  in  consideration  of  put- 
ting off  the  trial  of  an  indictment.  Harvey  v. 
Morgan,  2  Stark.  17 — Ellenborough. 

Upon  a  conviction  before  magistrates  for  a 
breach  of  the  excise  laws,  a  warrant  to  levy  the 
penalties  was  directed  to  an  excise  officer,  who, 
by  way  of  indulgence  to  the  party,  took  from  him 
a  promissory  note  for  the  amount,  without  any 
previous  authority  from  his  superiors : — Held, 
that  it  was  a  valid  security.  Sugars  v.  Brink- 
worth,  4  Camp.  46 — Ellenborough. 

In  an  action  against  magistrates  for  trespass 
and  false  imprisonment,  they  pleaded  a  charge 
preferred  before  them  for  an  offence  against  the 
Toleration  Act,  (1  W.  &  M.  c.  18,  s.  18,)  in  dis- 
turbing a  dissenting  congregation,  and  a  com- 
mitment for  want  of  sureties  under  it  to  the  next 
sessions:  and  that  before  the  next  sessions,  it  wa» 
agreed  between  the  prosecutor  and  the  plaintiff, 
with  the  consent  of  the  defendants,  that  the  pro* 
secution  should  be  dropped,  and  the  plaintiff  be 
discharged  at  the  sessions  for  want  of  prosecu- 
tion ;  that  the  plaintiff  was  accordingly  then  and 
there  so  discharged,  in  full  satisfaction  and  dis- 
charge of  the  assault  and  imprisoment : — Held, 
this  was  no  le£al  satisfaction;  for  either  the  agree- 
ment was  illegal,  as  stifling  a  prosecution  for  a 
public  misdemeanour,  and  thereby  impeding  the 
course  of  justice,  or  the  satisfaction,  if  any,  wav 


moving  from  tho  prosecutor  only,  and 
(he  justice*;  their  authority  over  (he  prosecution 
being  at  an  end  after  the  commitment  of  thi 
plain titr,  and  their  consent  afterwards  to  the  pro 
■ecntor  dropping  the  prosecuting  being  a  men 
nullity,  and  no  satisfaction  for  a  prior  injury,  if 
any,  received  by  the  plaintiff  from  their  act. 
BdgemnU  v.  Sodd,  5  East,  294,-  1  Smith,  515. 

A  person,  who  had  voluntarily  offered  to  pay  a 
aum  of  money  lor  the  uae  of  the  poor  of  the  pa- 
riah, in  order  to  avoid  a  prosecution  by  a  magia. 
trate,  upon  a  charge  of  having  instigated  an  es- 
cape, which  offer  was  consented  to  by  the  magis- 
trate, and  the  money  accordingly  paid  by  the 
party  to  Iho  master  of  the  workhouse  for  Ihu 
of  the  poor,  may,  al  any  rate,  countcrmani 
application  bf  the  money  before  it  is  so  applied, 
and  recover  it  back  in  an  action  for  money  ' 
and  received.     Taylor  v.  Lenday,  9  East,  49. 

A  security  lor  the  fair  ex  pens 
tiori,  agreed  to  be  given,  at  the 
of  the  court  of  quarter  sessions,  by  a  defendant 
who  stood  convicted  before  them  of  a  misdemean- 
our, in  ill-treating  his  parish  apprentice,  for  which 
the  parish  umcnrs  had  been  bound  over  by  re- 
cognisance to  prosecute  him  under  the  stat.  33 
Gcc3,  c.  57;  and  the  giving  of  which  security, 
was  considered  by  the  court,  in  abatement  of  the 
period  of  imprisonment  to  which  he  would  other- 
wise have  been  sentenced;  is  legal.  Daley  v. 
Wifi«/MJ,]l  East,  46. 

A  promissory  note  given  by  a  defendant  in  pri- 
son after  conviction  lor  misdemeanour,  and  bc- 

of  the  court  to  compromise,  is  valid;  although 
the  court  is  not  apprized  of  the  terms  of  the  com- 
promise, and  although  the  costs  of  the  prosecu- 
tion are  included  in  the  note.  Kirk  v,  SlrickiBovd, 
1  Nev.  &.  M.  275 ;  4  B.  A.  AdoL  431. 

An  agreement  to  forego  a  criminal  prosecution 
is  illegal,  but  Die  plaintiff"  may  recover  on  a  bill 
given  by  the  defendant  for  the  costs  of  a  civil  pro- 
ceeding against  a  third  person,  and  the  amount 
of  a  composition  with  him,  although  the  plaintiff 
mch  third 


t  be  expressly  proved  (hat  the 

!he  prosecution  formed  pari  of  the  cons]  Hera  (ton 

if  the  bill.    Harding  v.  Cooper,  1  Stark.  467— 


A  bond  given  by  way  of  indemnity,  to  oat 
who  had  given  his  note  lor  350L  to  a  pronator 
on  an  indictment  for  perjury,  to  induce  him  to 
withhold  his  evidence,  is  void,  ab  initio,  indue 
tacts  may  be  specially  pleaded.  CoUim  v.  Bits- 
(era,  2  Will.  311, 347. 

A  bond,  conditioned  (on  the  obligee's  smHsj 
not  to  prosecute)  to  remove  certain  poblic  am. 

kind,  is  good.  Faliauxt  v.  Taylor,  7  T.  K.  47* 
Pcakcs' Add.Cas.155. 

The  nuisance  must  he  entirely  done  iwaj.  U. 

Scmble,  that  a  private  person  shoald  not  air 
a  bond  conditioned  to  remove  a  public  nuisun- 
Id. 

2.  Trading  Combinatioa. 

An  agreement  entered  into  by  a  nam  to  a" 
dyers,  pressors,  bleachers,  &.C.  at  a  public  ml- 
.hat  they  would  not  receive  any  inorevossi 
dyed,  &t,buton  condition  IhU  thej  shook1 
.  Ctivcly  have  a  lien  on  those  goods  for  lies 
general  balance, is good-in  lawjandanycmats 
after  notice  of  it  delivers  goods  to  either  of  (bsi 
persons,  must  be  taken  to  have  assented  to  tkac 

rms ;  and  consequently  cannot  demand  rnk 

delivered  to  any  such  dyer,  Ac,  without  |»J- 

g  the  balance  of  his  general  account.  Xirtan 

Shawerow;  6  T.  R.  14. 

An  agreement  between  two  coachnuittn  is! 

oppose  each  other,  and  lo  charge  the  on 

prices,  is  legal.     Hearn  v.  Griffin,  1  Chit  W. 

An  agreement  between  several  persons  joandj 
interested,  to  horse  a  coach,  each  of  then  * 
itagc,  on  the  road  from  L.  to  B.;  and  thai,  • 
sase  of  default,  ono  of  them  should  i ne  the  • 
fauller  for  a  penalty,  which  when  recovered,  an 
to  bo  divided  amongst  the  non-defsBuen?- 
Held,  to  be  such  an  agreement  as  in  tew 
might  be  maintained  on  against  the  defaulter.!? 
one  of  (he  parties  appointed  by  the  others  to  s«i 
and  that  the  others  need  not  join  in  (Ik  sews. 
Radenhunt  V.  Bates,  3  Bine.  4GB;  11  Ho* 
"II. 

An  agreement  between  three  penonsanj- 
ing  on  the  trade  of  trunk  and  boi  rail** 
'  ravelling  by  themselves  and  (heir  sj- 
into  various  parts  of  England  in  "■ 
trunks  and  boxes,  to  divide,  and  not  isf- 
fere  with  certain  districts  of  the  severs)  oti* 
boroughs,  towns,  and  villages,  as  set  forts  j? 
(hem  on  Bowles's  poet  map  of  Enf>od;  «■ 
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time,  during  their  joint  lives,  any  person  or  per- 
sons shall  set  end  oppose  any  or  either  of  the 
parties,  to  meet  together  and  enter  into  such  mu- 
toal  agreement,  to  the  intent  therein  agreed  to, 
as  shall  be  beneficial  to  the  mutual  interests  of 
the  parties,  it  being  their  declared  intentions  not 
to  do  any  act  prejudicial  to  the  interests  of  each 
other,  but  to  aid  and  assist  each  other  in  their 
said  trade  and  business  to  the  utmost  of  their 
power ;  does  not  operate  in  general  restraint  of 
trade,  and,  as  an  agreement  contemplating  a  par- 
tial restraint  only,  if  founded  on  a  sufficient  and 
valid  consideration,  is  good:  therefore,  counts 
setting  forth  the  same,  and  averring,  by  way  of 
breaches,  that  the  defendant  travelled  in  the  dis- 
tricts of  the  plaintiff,  and  sold  boxes  therein, 
were  held  good  on  general  demurrer.  Wickeno 
v.JSww,  3  Y.  <fc  J.3ia 

3.  Prohibited  Trades. 

In  a  lease  for  years  of  a  messuage  and  pre- 
mises in  a  public  street,  the  lessee  covenanted 
that  he,  his  executors,  &c  should  not  permit  or 
suffer  any  person  pr  persons  to  inhabit  the  same, 
who  should  carry  on  therein  certain  enumerated 
trades  or  businesses,  tt  or  any  other  trade  or  bu- 
siness that  might  be,  or  grow  or  lead  to  be,  of- 
fensive, or  any  annoyance  or  disturbance,  to  any 
of  the  other  tenants  of  the  lessor,  etc"  The  les- 
see granted  an  underlease  of  the  premises  (sub- 
ject to  the  like  covenant)  to  A.,  who  opened 
them  as  a  public-house,  in  the  business  of  a 
licensed  victualler,  which  was  not  one  of  the 
businesses  enumerated  in  the  covenant: — Held, 
that  such  an  act  did  not  amount  to  a  breach  of 
covenant  Jones  v.  Thome,  3  D.  &,  R.  152 ;  1  B. 
Sl  C.  715. 

Where  a  lessee  of  a  house  and  garden  for  a 
term  of  years,  covenanted  with  the  lessor  not  to 
use  or  exercise,  or  permit  or  suffer  to  be  used  or 
exercised,  upon  the  demised  premises,  or  any 
part  thereof  any  trade  or  business  whatsoever, 
Ac.  without  the  license  of  the  lessor,  &c;  snd 
afterwards,  without  the  license  of  the  lessor,  as* 
signed  the  lease  to  a  schoolmaster,  who  carried 
en  his  business  in  the  house  and  premises: — 
Held,  that  the  assignment  was  a  breach  of  this 
covenant,  and  the  lessor  entitled  to  re-enter,  un- 
der a  proviso  for  re-entry  for  non-performance  of 
covenants.  Doe  d.  Bish  v.  Keeling,  1M.&.S.  95. 

A  covenant  in  a  lease  that  the  lessee  shall  not 
exercise  the  trade  of  a  butcher  upon  the  pre- 
mises, is  broken  by  his  selling  raw  meat  by  re- 
tail, although  no  beasts  were  there  slaughtered. 
The  d.  Gaskell  v.  Spry,  1  B.  &,  A.  617. 

On  a  covenant  that  (in  consideration  of  a 
weekly  payment  to  A.  and  his  executors  for  a 
term  certain)  A.  shall  not  exercise  a  particular 
trade,  the  executors  of  A.  are  not  bound  to  ab- 
stain from  exercising  it.  Cook  v.  Calerafl,  2  W. 
Black.  856;  3  Wils.  380. 


4.  Trading  within  a  limited  Distance* 

Contracts  by  bond  on  otherwise,  entered  into 
between  two  persons,  to  restrain  one  of  them 
from  setting  up,  or  exercising  a  particular  trade, 

vol.1.  4  c 


within  a  certain  limited  district,  and  for  a  valua- 
ble consideration,  are  valid.  Chesman  v.  Nainby 
(in  error,)  1  Bro.  P.  C.  234:  S.P.  Monti  v.  Cot 
man,  18  Ves.jun.  438. 

A  covenant  to  restrain  a  person  from  exercis- 
ing a  trade,  is  not  illegal,  if  it  be  not  to  the  gene- 
ral  prejudice  of  the  public,  and  the  consideration 
be  reasonable.  Horner  v.  Ashford,  11  Moore, 
91 ;  3  Bing.  322. 

A  declaration  stated  that  the  defendant,  for  the 
considerations  mentioned  in  the  deed  declared 
on,)  which  the  plaintiff  brought  into  court,)  cove- 
nanted to  submit  to  certain  particular  restraints 
in  the  carrying  on  of  his  trade,  which  covenant 
he  afterwards  broke : — Held,  on  general  demur- 
rer, that  this  was  a  sufficient  statement  of  consi- 
deration for  the  restraint  agreed  to.    Id. 

An  agreement  in  partial  restraint  of  trade  can 
only  be  supported  by  an  adequate  consideration. 
Thus  an  agreement  by  which  a  brass-founder 
was  to  work  exclusively  for  certain  factors,  for 
his  and  their  lives,  they  not  undertaking  to  find 
him  full  employment,  but  on  the  contrary  re- 
serving liberty  to  employ  others  to  execute  their 
orders  in  his  trade,  if  they  should  think  fit,  and 
to  pot  an  end  to  the  agreement  at  three  months9 
notice,  is  bad, though  London  and  six  miles  round 
were  left  open  to  the  party  to  take  orders  from. 
Young  v.  Timmins,  ]  Tyr.  226;  1  C.  &  J.  331. 

A  note  given  by  a  party  for  damages  arising 
by  his  working  for  others,  contrary  to  an  agree- 
ment which  was  in  restraint  of  trade,  and  there- 
fore bad,  is  bad  for  want  of  consideration.  •  Id. 

And  cannot  be  set  off  in  an  action  at  the  suit 
of  the  assignees  of  a  party,  for  work  done.    Id\ 

A  trader  may  sell  a  secret  in  his  trade,  and  re- 
strain himself  generally  from  the  use  of  it.  Bry- 
$on  v.  Whitehead,  1  Sim.  &  Stu.  74. 

An  agreement  that  defendant,  a  moderately 
skilful  dentist,  would  abstain  from  practising 
over  a  district  200  miles  in  diameter,  in  conside- 
ration of  receiving  instructions  and  a  salary  from 
the  plaintiff,  determinable  at  three  months*  no- 
tice : — Held,  unreasonable  and  void,  being  a  re- 
straint of  trade,  not  founded  on  an  adequate  con- 
sideration. Horner  v.  Qravte,  7  Bing.  735 ;  5 
M.  &  P.  768. 


A  bond  by  an  apothecary,  not  to  set  up 
ness  within  twenty  miles  of  A.,  is  not  illegal,  as 
being  in  restraint  of  trade.  Hayward  v.  Young, 
2  Chit  407. 

So,  where  a  surgeon  took  an  assistant,  who 
entered  into  a  bond  not  to  practise  on  his  own 
account  for  fourteen  years,  within  ten  miles  of 
the  place  where  the  nurgeon  lived :  the  bond  was 
held  good  in  law.    Davis  v.  Mason,  5  T.  K.  118. 

An  agreement  by  an  attorney,  first  to  relin- 
quish his  business,  and  recommend  his  clients  to 
two  other  attornies  for  a  valuable  consideration ; 
secondly,  not  to  practise  in  such  business  within 
certain  limits :  and  thirdly,  to  permit  the  pur- 
chasers to  make  use  of  his  name  in  their  firm  for 
a  certain  time,  without  any  interference  on  his 
part,  was  held  valid.  Bunn  v.  Cftiy,  4  East,  190 ; 


1  Smith,  1.    But  see  Hughes  ^Staiham,  6  D.ic 
R.  2X9 ;  4  B.  &  C.  187. 

Articles  under  which  A.  had  served  his  clerk- 
ship to  an  attorney,  contained  a  proviso  that  A. 
should  not  practise  within  a  certain  distance;  and 
also  a  covenant,  on  the  part  of  his  father,  that  A. 
should,  within  a  month  after  he  came  of  age, 
execute  a  bond,  in  a  specified  penalty,  to  insure 
his  fulfilment  of  the  proviso;  A.,  who  was  an  in- 
fant at  the  time  of  the  execution  of  the  articles, 
served  under  them  for  three  years  after  he  at- 
tained full  age,  but  was  never  called  on  to  exe- 
cute any  bond,  and,  with  a  knowledge  of  .the  pur- 
port of  the  articles,  completed  his  clerkship,  and 
afterwards  began  to  practise  as  an  attorney  with- 
in the  district  from  which  the  articles  purported 
to  exclude  him.  A  motion  for  an  injunction  to 
restrain  him  from  practising  within  that  district, 
was  refused  with  costs.  Capet  v.  Hutton,  2  Ross. 
357. 

A  eoachmaster  having  sold  his  share  of  the 
business  to  his  partner,  with  an  undertaking  not 
to  be  concerned  in  any  coach  running  from  R. 
to  London,  or  prejudicial  to  the  business  which 
he  had  sold,  an  injunction  was  granted,  restrain- 
ing him  from  running  a  coach  from  P.  through 
S.  to  London.  Williams  v.  Williams,  2  Swans. 
253. 

In  assumpsit  for  the  breach  of  an  agreement, 
a  clause  contained  therein,  (although  illegal,  as 
being  in  restraint  of  trade,)  if  it  form  no  part  of 
the  consideration,  need  not  be  set  out  in  the  de- 
claration.   NAUen  v.  Churchill,  11  Moore,  483. 

la  the  construction  of  an  engagement  (a  bond) 
not  to  open  shop  within  a  mile  of  a  certain  spot, 
the  shortest  way  of  access  is  by  the  footpath  is  to 
be  taken.  Woods  v.  Dennett,  2  Stark.  89— El- 
lenborough. 

In  a  covenant  not  to  keep  a  public-house  within 
halfla-mile  of  a  particular  spot,  the  distance  must 
be  estimated  by  the  nearest  mode  of  access  at 
the  time  of  the  covenant — per  Teoterden  and  Lit. 
fledale;  or  as  the  crow  flies — per  Parke.  Leigh 
v./ftut,4M.&R.579;  9B.&C.774. 

5.  Dealing  itith  particular  Persons. 

An  agreement  in  a  lease,  that  in  case  the  les- 
see ceased  to  purchase  beer  of  the  lessor,  his  rent 
should  be  advanced,  was  held  to  be  extremely 
injurious  to  the  public  interest  and  welfare,  and 
not  to  be  favoured  by  the  courts.  Cooper  v.  Twu 
bill,  3  Camp.  286,  n.— Ellenborough. 

A  plea  in  bar  to  an  avowry  for  such  advanced 
rent,  stating  the  beer  delivered  to  the  plaintiff  to 
be  bad,  nauseous,  and  unwholesome,  was  consi- 
dered to  be  a  good  defence.  Id. 

^  Where  such  an  agreement  was  in  the  alterna- 
tive, either  that  the  publican  should  take  all  his 
beer  of  the  brewer,  or  pay  an  advanced  rent : — 
Held,  that  it  could  not  be  enforced,  unless  it  was 
proved  that  good  beer  was  supplied.  Holcombe 
V.  Hewson,  2  Camp.  391— EUenborough. 

Contracts  by  which  brewers  bind  publicans  to 
deal  with  them,  are  not  to  be  favoured  in  law, 
because  they  tend  to  prejudice  the  health  of  the 
subject    Thornton  v.  Sherratt,  8  Taunt  529. 


A  condition  in  a  deed  of  eomposhns, tints 
publican  shall  continue  to  deal  for  tweb*  yam 
with  his  creditors,  in  the  articles  of  their  riper 
tive  trades,  may  be  valid ;  but  it  is  qualified  by 
the  implied  condition  that  such  articles  skill  be 
good,  and  of  a  marketable  quality.  Id. 

Where  in  the  conditions  of  sale  of  a  pohfic- 
house,it  was  described  as  a  free  pobtie-booee,  asi 
the  lease  contained  a  covenant  of  this  nature,* 
was  held,  that  the  purchaser  was  not  boosd  to 
complete  his  purchase,  and  might  recover  beck 
his  deposit,  even  although  the  lease  was  read  om 
by  the  auctioneer  at  the  time  of  safe.  Jssa  r. 
Edney,  3  Camp.  285— EUenborough. 

Qusre,  whether  a  covenant  by  a  lessee  of  i 
public-house,  that  he  and  his  assigns  will  boy  all 
their  beer  of  the  plaintiffs,  is  binding  on  the  as- 
signees? Hartley  v.  Pekall,  Peaks,  131— Ken- 
yon. 

Where  the  lessee  of  a  public-bouse  corenaatoo 
for  himself,  his  executors,  and  assigns,  with  as 
lessors  (brewers)  to  take  all  his  beer  of  than  or 
their  successors  in  their  said  trade,  and  1st  lav 
sors  sold  their  trade  and  the  public-boose,  ti* 
other  premises,  to  third  persons,  who  moved  ve 
plant,  dtc  to  a  distance  of  two  miles,  and  that 
carried  on  the  business  of  brewers J— ^J^J 
the  trade  of  the  lessors  was  thereby  detenus* 
and  that  their  assignee  could  not  take  adiaattf* 
of  the  covenant,  on  the  assignee  of  the  I**1*!* 
chasing  beer  from  another  brewer.  Dm  d.  Car 
vert  v.  Reia\  10  B<  &.  C.  649. 

By  indenture  between  A.  and  B.  andC  *• 
solving  their  partnership  as  rope-makers,  Aav 

B.  covenanted  to  allow  C,  during  his  life,  * 
on  every  cwt  of  cordage  which  they  shoaMseW 
on  the  recommendation  of C.  for  any  of  his  fries* 
and  connexions,  and  whose  debts  ibDulduuB*^ 
to  be  good ;  and  that  A.  and  a  should  stssd  m 
risk  of  such  debts  incurred,  but  should  sets) 
compelled  to  furnish  goods  to  any  of  Cue*" 
nexions  whom  they  should  be  disinclined  tstrt* 
And  C.  covenanted  not  to  carry  on  the  sea**1 
of  a  rope-maker  during  his  life  (except  os  fT 
vernment  contracts;)  and  that  all  debet  car 
tracted  or  to  be  contracted  in  his  or  u**rD*J"? 
pursuant  to  the  indenture,  should  be  the  eOTj 
sive  property  of  A.  and  B»;  and  that  C.s*e»* 
during  his  life,  exclusively  employ  A  aed  fc 
and  no  other  person,  to  make  all  the  cordage* 
dered  of  him  by  or  for  his  friends  and  wma&** 
on  the  terms  aforesaid,  and  should  not  espf 
any  other  person  to  make  any  cordage,  o*  ^j 
pretence  whatsoever : — Held,  that  the  ujnom 
by  C.  to  employ  A.  and  B,  exclusively  to  ■* 
cordage  for  his  friends,  and  not  to  empty '■J 
other,  &c.  (A.  and  B.  not  being  obliged  to  *** 
for  any  other  than  such  as  they  chose  to  trw 
was  not  illegal  and  void,  as  being  in  ""'JJ^y 
trade  without  adequate  consideration;  ■*  ■" 
whole  indenture  must  be  construed  to|^*5Jr 
cording  to  the  apparent  reasonable  intent*"* 
parties ;  and  the  general  object  being  ^/Jf? 
propriate  to  A.  and  B.so  much  rf^Lf??[J 
trade  as  they  chose  to  give  his  friends  cr«ttW» 
much  only  was  covenanted  to  be  transftrfei^ 

C.  was  still  at  liberty  to  work  fcr  any  of '*»*"" 
who  were  refused  to  be  trusted  by  A*»»*» * 
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which  construction  tbo  restraint  on  C.  wu  only  1 
co-extensive,  as  in  reason  it  could  only  be  in- 
tended to  bey  with  the  benefit  to  A.  and  &, ;  and 
therefore  the  restraint  on  C.  could  be  no  preju- 
dice to  public  trade.    Gale  v.  Reed,  8  East,  80. 

The  plaintiff  demised  a  public-house  to  the  de- 
fendant; the  defendant  to  take  all  his  malt  of 
the  plaintiff;  the  plaintiff  upon  every  reasonable 
request  to  deliver  good  malt,  and  it'  he  did  not, 
the  defendant  to  be  at  liberty  to  buy  it  of  any 
other :  breach,  that  the  defendant  used  a  quantity 
of  malt  not  bought  of  the  plaintiff  and  without 
requiring  the  plaintiff  to  deliver  such :  plea,  that 
the  plaintiff  had  delivered  bad  malt  to  the  de- 
fendant, who  thereupon  bought  malt  of  others: — 
Held,  that  the  plea  was  bad;  for,  as  one  failure  by 
the  plaintiff  would  not  operate  as  a  total  sus- 
pension of  the  covenant,  the  defendant  should 
have  alleged  a  request  to  send  him  good  malt, 
and  that  he  had  purchased  the  malt  of  others  on 
the  plaintiff's  failure  to  do  so.  Weaver  v.  See- 
1, 1  Marsh.  505 ;  6  Taunt.  154 


Merchants  in  London  agreeing  to  become 
sureties  for  a  West  India  planter,  on  being  se- 
cured by  a  conveyance  of  his  plantation,  in  trust, 
with  a  covenant-  that  they  should  be  considered 
as  consignees  till  the  expiration  of  five  years  af- 
ter the  reimbursement  of  what  they  might  ad- 
vance, held  entitled  to  the  benefit  of  this  cove- 
nant   Banbury  v.  Winter,  1  J.  &  W.  255. 

Qtuere,  whether  a  covenant  to  continue  a  mort- 
gagee as  consignee  after  payment  of  the  debt  is 

A  contract  with  the  proprietors  of  a  theatre 
not  to  write  dramatical  pieces  for  any  other,  is 
legal,  not  resembling  a  covenant  restraining  trade 
generally.    MorrU  v.  Caiman,  18  Ves.  jun.  437. 

So  would  a  similar  restraint  of  a  performer.  Id. 

6.  Brokerage. 

An  agreement  to  procure  a  situation  for  a  me- 
dical man,  by  the  assignment  of  patients  by  a 
third  person,  to  whom  a  premium  was  to  be 
paid,  is  not  illegal.  •  Edgar  v.  Blick,  1  Stark. 
464— Ellenborough. 

So,  an  action  lies  for  brokerage  in  procuring  a 
medical  partnership.    Id. 

But  an  agreement  to  allow  poundage  to  a  per- 
son  upon  the  amount  of  the  bills  of  all  customers 
recommended  by  such  person,  is  illegal,  as  a 
fraud  upon  the  customers.  Wyburd  v.  Stanton, 
4  Eep.  179— Ellenborough. 

A  demurrer  was  allowed  to  a  bill  of  discovery 
in  support  of  an  action  to  recover  the  expenses 
of  entertainments,  given  by  the  plaintiff  under 
an  agreement  with  the  delbndant  to  introduce 
him  to  a  woman  of  fortune,  with  a  view  to  mar- 
riage.   King  v.  Burr,  3  Aler.  693. 

An  action  will  not  lie  to  recover  back  money 
deposited  for  the  purpose  of  being  paid  to  a  per- 
son, for  his  interest  in  soliciting  a  pardon  for  a 
person  under  sentence  of  death.  Norman  v. 
Celt,  3  Esp.  253— Eldon. 


7.  Goodwill. 

A  court  of  equity  will  not  execute  a  contract 
for  the  sale  of  a  good  will,  but  will  leave  the  par- 
ties to  law.    Barter  v.  Conolly,  1  J.  &  W.  576. 

Quaere,  whether  a  court  of  equity  will  enforce 
the  performance  of  a  contract  for  the  purchase 
of  a  subject-matter,  of  which  the  goodwill  of  a 
public-house,  unconnected  with  any  fixed  interest 
in  the  premises,  forms  the  principal  part?  Coo* 
lake  v.  Till,  I  Russ.  376. 

Specific  performance  was  decreed  of  an  agree- 
ment to  sell  the  goodwill  of  a  trade  and  business, 
exclusive  ofa  secret  in  dyeing.  Bryoons.  White* 
head,  1  Sim.  &  Stu.  74. 

Specific  performance  of  an  agreement  to  pur- 
chase the  business  of  an  attorney,  refused  upon 
the  bill  of  the  vendor,  there  being  no  express 
stipulations  by  which  the  court  might  be  enabled 
to  carry  it  into  effect  on  his  part,  in  return  for 
the  defendant's  purchase  money ;  and  there  be- 
ing no  conditions  generally  applicable  to  trans- 
actions of  this  nature,  so  as  to  come  within  the 
description  of  "  usual  clauses"  to  be  inserted  in 
an  instrument  to  be  drawn  up  in  pursuance  of 
the  agreement  Quaere,  whether  such  an  agree- 
ment is  in  its  nature  valid,  upon  the  ground  ei- 
ther of  morality  or  of  public  policy  ?  Quere,  if 
legally  a  valid  agreement,  whether  it  is  of  such 
a  nature  as  is  capable  of  being  enforced  in  equi- 
ty ?  Bozon  v.  Farlow,  1  Mer.  459. 

The  sale  of  a  trade  with  a  goodwill  does  not 
prevent  the  vendors  setting  up  again  a  similar 
trade,  unless  there  is  an  express  covenant,  or 
fraud  by  representing  it  as  a  continuation  of  the 
old  trade,  or  conduct  encouraging  others  to  in- 
volve themselves  in  the  confidence  that  he  would 
not  trade  again,  etc  CruttweU  v.  Lye,  17  Ves. 
jun.  335. 

The  remedy  for  a  breach  of  an  undertaking 
upon  the  sale  of  the  goodwill  of  a  trade  not  to 
carry  on  the  same  business,  and  to  use  the  best 
endeavours  to  assist  the  purchaser,  is  an  action 
or  issue  quantum  damnificatus;  and  an  injunction 
against  proceeding  under  a  judgment  for  the 
consideration ;  upon  affidavits  before  answer  was 
refused.    Shackle  v.  Baker,  14  Ves.  jun.  43a 

8.  Marriage  Contract*. 

Restraint  of  Marriage.] — An  agreement  or 
bond,  engaging  not  to  marry  any  one  but  the 
obligee,  who  did  not  engage  to  marry  the  obli- 
gor, is  void,  because  against  policy  and  reason. 
Low  v.  Pure,  Lofft,  345:  &  C.  nom.  Lowe  v. 
Peers,  4  Burr.  3225. 

A  wagering  contract  for  fifty  guineas,  that  the 
plaintiff  would  not  marry  within  six  years,  is 
prima  facie  in  restraint  of  marriage,  and  there- 
fore void ;  no  circumstances  appearing  to  show 
that  such  restraint  was  prudent  and  proper  in 
the  particular  instance.  Hartley  v.  Rice,  10 
East,  22. 

Where  the  condition  of  a  bond  was  that  one 
defendant  should  not  marry  any  other  person  but 
the  plaintiff;  and  to  pay  1200/.  in  case  she.  did 
so,  or  refused  to  marry  him  within  a  month  after 
her  father's  death;  sembfe,  that  when  she  mar. 
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deed  was  valid  ?   Chamber*  v.  Cn^EcU,  6  Eta, 
344 ;  2  Smith,  356. 

Where  a  deed  was  made  between  hodaad, 
wife,  and  a  trustee,  providing  a  separate  jmiato- 
nance  for  the  wife,  and  purporting  to  be  made  ■ 
contemplation  of  an  immediate  separation;  bet, 
in  fact,  no  separation  then  took  place,  dot  suit* 
tended  to  take  place  at  that  time :— Held,  is* 
the  deed  was  void.  Hindley  v.  Wettmtalk  (Mr 
«tts,)6B.&iC.200;  9D.&R.351.  ArUm 
S.  C.  1  Dow.  and  dark,  519. 

A  bequest  of  an  allowance  to  a  feme  eovert,*. 
condition  that  she  lived  apart  from  her  bosbesi, 
was  held  void,  as  being  contra  bones  sua 
Breton  v.  Peck,  1  Eden,  140. 

Qusre,  whether  a  gift  of  an  annuity  to  tk 
separate  use  of  a  married  woman,  on  conditions' 
her  living  apart  from  her  husband,  is  good? 
Westnuaih  v.  Westmeaih,  Jacob,  137. 

Quere,  whether  a  covenant  in  a  deed  of  iesr 
ration  not  to  sue  for  the  restitution  of  eeajsjil 
rights  is  binding,  and  if  not,  whether  the  ieaef 
the  deed  can  stand  ?    Id. 


ried  the  other  defendant,  although  her  father 
alive,  the  bond  was  forfeited,  and  the  money  pay 
able.    Box  v.  Day,  1  Wils.  59. 

A  bond  to  marry  a  woman,  or  pay  a  sum  of 
money,  being  established  at  law,  an  injunction 
was  granted  till  the  hearing,  on  the  grounds  of 
public  policy ;  it  being  an  engagement  founded 
upon  expectations  under  the  will  of  a  third  person, 
(though  no  relation,)  from  whom  it  was  kept 
secret,  to  marry  at  his  death,  and  no  mutual  ob- 
ligation.    Cock  v.  Richard*,  10  Ves.  jun.  429. 

Separation.] — A  deed  made  between  husband 
and  wife,  and  a  third  person,  (a  trustee,)  with  a 
covenant  by  the  husband,  to  pay  such  third  per- 
son an  annuity,  in  case  the  wife  should  live  sepa- 
rate and  apart  from  her  husband,  and  should 
take  one  of  her  children  to  reside  with  her,  is,  it 
seems,  void,  as  being  a  deed  made  in  contempla- 
tion of  a  future  separation  at  the  pleasure  of  the 
wife,  and  therefore  contrary  to  the  policy  of  mar- 
riage.   Duranl  v.  TUley,  7  Price,  577. 

A  covenant  by  a  husband,  to  pay  to  trustees  a 
certain  annual  sum  by  way  of  separate  mainte- 
nance for  his  wife  in  case  of  their  future  separa- 
tion, with  the  consent  of  such  trustees,  or  their 
executors,  &c,  is  valid  in  law.  Rodney  {Lord) 
T.  Chamber*,  2  East,  283. 

By  indenture,  between  husband  and  wife,  of 
the  first  and  second  parts,  and  a  trustee  for  the 
wife,  of  the  third,  reciting  that  unhappy  differ- 
ences had  arisen  between  the  husband  and  wife, 
and  that  they  had  mutually  agreed  to  live  sepa- 
rate, and  the  husband  covenanted  to  pay  an  an- 
nuity of  801.  during  so  much  of  the  wife's  life 
as  he  should  live,  in  full  satisfaction  of  her  sup. 
port  and  maintenance,  and  of  all  alimony  whatso- 
ever, and  that  he  would  not,  at  any  time  there- 
after, sue  her  for  the  restitution  of  conjugal 
rights;  and  the  trustee  covenanted  that  the  wife 
should  release  her  husband's  real  and  personal 
estate  from  all  claims  for  jointure,  dower,  or 
thirds,  and  that  he  would  indemnify  the  husband 
from  debts  incurred  by  the  wife  after  separation : 
-—Held,  that  such  indenture  was  valid  in  law,  and 
that  a  plea  by  the  husband,  u  that  the  wife  had 
instituted  a  suit  in  the  Ecclesiastical  Court,  for 
restitution  of  conjugal  rights,  in  which  cause  he 
had  put  in  an  allegation  and  certain  exhibits, 
charging  her  with  adultery,  and  that  a  decree  of 
divorce  a  mensa  et  thoro  was  thereupon  pro- 
nounced bv  that  court,"  was  no  answer  to  an 
action  by  the  trustee  lor  arrears  of  the  annuity. 
Jee  v.  Thurlow,  4  D.  Sl  R.  11 ;  2  B.  &  C.  547. 

An  agreement  by  husband  and  wife  to  live  se- 
parate is  legal ;  and  the  former  cannot  set  up 
adultery  to  avoid  such  agreement  Scholey  v. 
Goodman,  8  Moore,  350;  1  C.  &  P.  36;  &  C. 
not  &  P.  1  Bing.  349 ;  Baymore  v.  BoUley,  8 
Bing.  256 ;  1  M.  &  Scott,  339. 

But  if  the  parties  live  together  after  the  agree- 
ment, it  will  have  the  effect  of  avoiding  it  alto- 
gether.   Id. 

Where  husband  and  wife  entered  into  a  deed, 
with  a  provision,  that  in  a  certain  event,  and 
upon  the  consent  of  trustees,  the  wife  should  be 
permitted  to  live  separate;  quere,  whether  the 


9.  Foreign  Loan*. 

It  is  illegal  for  a  person  residing  mthje* 
try  to  raise  money  by  way  of  loan,  to  assist  ssV 
jects  of  a  foreign  state,  so  as  to  enable  thesis) 
prosecute  a  war  against  a  government  in  inty 
with  our  own.  He  Wfer  v.  Hendriekt,  9  Most, 
586;  2  Bing.  314. 

A  foreigner  has  no  right  to  negotiate  m  In- 
land, a  loan  for  the  use  of  a  state  which  h««* 
parated  itself  from,  and  is  at  war  with  one  of Esf 
land's  allies,  (such  state  not  being  at  the  tiaei» 
cognised  by  England,)  without  the  peraussssrf 
the  English  government.  Ynserri  v.  CfcsM 
3  Bing.  432;  11  Moore,  308 ;  2  C.  &  P.  2» 

If  several  persons  are  jointly  encaged  ■  * 
bubble,  to  raise  money  for  a  nontxisuog  4s* 
or  government,  one  cannot  maintain  is  *** 
for  money  had  and  received  against  another,  w 
the  money  so  raised.  Mae  Qregor  v.  Zsse,  1& 
&  P.  200;  R.  &  M.  57— Abbott. 

Nor  where  the  original  contract  was  ■** 
with  a  government  not  acknowledged  by  Gitft 
Britain,  can  a  court  of  equity  give  relief.  i***> 
son  v.  Pottles,  2  Sim.  194. 

Quere,  whether  the  king's  courts  win  *»* 
fere  upon  the  subject  of  a  contract  with  a  eessvy 
which  he  does  not  recognise,  or  wiD  M**j*t~J 
recover  of  money  advanced  by  the  wkjc**** 
this  country  to  a  colony  at  war  with  iupsrejj 
state,  the  parent  state  being  at  peace  with  us 
country  7  Jones  v.  Chraeia  del  Rio*  1  Tan-* 
Rubs.  299. 

10.  Foreign  MUegdky. 
A  written  contract  made  in  Jamaica,  ws» 
by  the  laws  of  that  island,  is  void  lor  wasi«  * 
stamp,  cannot  be  recovered  upon  here.   J**** 
Hodgoon,  7  T.  R.  241 ;  2  Esp,  58a 

The  value  of  paper  made  for  the  P***** 
forging  assignats  upon,  to  be  exported  U>  rrtf** 
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may  be  recovered  in  our  courts,  although  the 
plaintiff  knew  for  what  purposes  the  paper  was 
to  be  applied.  Smith  v.  jffaramnaytPeake's  Add. 
Gas,  81 — Kenyon. 

11.   Champerty  and  Maintenance. 

Champerty  is  the  unlawful  maintenance  of  a 
suit,  in  consideration  of  a  bargain  for  part  of  the 
thing,  or  some  profit  out  of  it ;  and  is  not  con- 
fined  to  courts  of  common  law.  Stevens  v.  Bag. 
well,  15  Ves.  jun.  139. 

Assignments  to  navy  agents  of  part  of  the  sub- 
ject of  a  prize  suit  then  depending,  are  void,  as 
•mounting  to  champerty.    Id. 

An  agreement  between  the  seller  and  purchaser 
of  an  estate,  that  the  purchaser  bearing  the  ex- 
pense of  certain  suits  commenced  by  the  seller 
against  an  occupier  for  arrears  of  rents,  should 
have  the  rent  to  be  so  recovered,  and  any  sum 
that  could  be  recovered  for  dilapidations,  and 
might  use  the  seller's  name  in  actions  be  might 
think  fit  to  commence  against  the  occupier  for 
arrears  of  rent  or  dilapidations,  is  not  void,  as 
savouring  of  champerty.  Williams  v.  Protheroe, 
5  Bing.  309;  2  M. &  P.  779;  3  Y.  &  J.  129. 

A,  B.,  C  and  D.  employed  a  broker  to  effect  a 
policy  of  insurance  on  goods  on  board  a  certain 
Teasel,  and  upon  a  loss  happening,  an  action  was 
brought  in  the  broker's  name  against  the  under- 
writer's; A.'s  evidence  being  necessary  to  the 
maintainence  of  the  action,  he,  in  order  to  render 
himself  competent,  executed  a  release  to  the 
broker,  for  a  nominal  consideration,  of  all  liability 
to  him  for  the  money  to  be  recovered  in  the  ac- 
tion ;  and  after  action  brought,  he  conveyed  all 
his  interest  in  the  policy  to  L.  and  R.  for  a  nomi- 
nal consideration,  having,  with  his  co-assured, 
previously  executed  a  bond  of  indemnity  to  the 
broker  for  the  costs  of  the  action : — Held,  in 
error,  that  A.  was  still  liable  for  costs  to  the  at- 
torney  who  brought  the  action,  and  was  therefore 
an  incompetent  witness.  Semble,  that  the  ma. 
ehinery  resorted  to  for  the  purpose  of  making  A. 
a  competent  witness  amounted  to  maintenance. 
Bell  v.  Smith,  (in  error,)  7D.&L  846;  5  B.& 

a  isa 


with  authority  to  sue  such  other  creditor,  and 
agreeing  to  use  his  best  endeavours  to  assist  in 
adjusting  his  accounts  with  the  holder  of  the  se- 
curities, and  in  recovering  his  securities:— Held, 
that  the  agreement  does  not  amount  to  cham- 
perty, but  would  have  done  so  if  it  had  stipulated 
I  that  the  creditor  should  maintain  the  proceedings 
instituted  by  the  debtor  against  th^  holder  of  the 
securities,  m  consideration  of  the  profits  to  be 
derived  by  the  debtor  from  the  suit.  Hartley  v. 
Russell,  &  Sim.  &  Stu.  244. 

An  agreement  to  communicate  such  informa- 
tion as  shall  enable  a  party  to  recover  a  sum  of 
money  by  action,  and  to  exert  influence  in  pro- 
curing evidence  to  substantiate  the  claim,  upon 
condition  of  receiving  a  portion  of  the  sum  re- 
covered, is  illegal,  as  it  amounts  to  champerty. 
Stanley  v.  Jones,  7  Bing.  369 ;  5  M.  &  P.  193. 

An  agreement  made  by  parties  out  of  posses- 
sion of  premises,  to  proceed  in  a  court  of  equity, 
to  recover,  and  to  divide  lands,  &c,  when  reco- 
vered, is  contrary  to  the  policy  of  the  law  as  well 
as  the  statute  of  Hen.  8  against  pretended  titles. 
Cholmondeley  v.  Clinton,  4  Bligh,  N.  S.  4. 

A  count  in  a  declaration  alleging  that  the 
plaintiff,  at  the  request  of  the  defendant,  and 
upon  the  defendant's  undertaking  to  indemnify, 
defended  an  action  for  the  recovery  of  money,  in 
which  the  defendant  claimed  an  interest ;  that 
judgment  was  given  against  plaintiff  for  42J.;  and 
that  he  was  imprisoned  and  paid  the  money  un- 
der a  ca.  sa.: — Held,  not  to  disclose  a  contract 
which  was  void  on  account  of  maintenance.  Wil- 
liamson v.  Henley,  6  Bing.  299 ;  3  M.  &  P.  731. 


A  gift  obtained  from  an  heir-at-law  ignorant 
of  his  rights,  by  one  who  undertook  to  support 
him  in  obtaining  possession  of  his  estate,  was  set 
aside  under  the  circumstances;  also  money  hav- 
ing been  advanced  to  him  by  a  subscription  from  | 
different  persons,  and  among  the  rest  from  his 
attorney,  to  enable  him  to  prosecute  suits ;  and 
an  absolute  bond  having  been  taken  from  him 
for  double  the  sum  lent,  with  a  defeasance  exe- 
cuted some  days  after,  declaring  that,  if  he  did 
not  recover  the  estate,  or  half  of  it,  the  bond  was 
to  be  delivered  up : — Held,  to  be  unconscionable, 
savouring  of  champerty,  and  dangerous  to  public 
justice.    Strachan  v.  JBrander,  1  Eden,  303. 

Where  a  creditor  who  had  instituted  proceed- 
ings at  law  and  in  equity  against  his  debtor  en- 
ten  into  an  agreement  with  the  debtor  to  aban- 
don those  proceedings,  and  give  up  his  securities, 
in  consideration  of  the  debtor  giving  him  a  lien 
on  securities  in  the  hands  of  another  creditor, 


12.  Fraud. 

If  A.  agree  to  give  B.  a  certain  sum  for  goods, 
in  advancement  of  C,  any  secret  agreement  be- 
tween B.  and  C,  that  the  latter  shall  pay  a  fur- 
ther sum,  is  void  as  a  fraud  on  A.,  although  the 
bill  of  sale  is  made  to  A. ;  and  B.  cannot  recover 
such  further  sum  against  C.  Jackson  v.  Duchuire. 
3T.R.551. 

Government  having  contracted  to  furnish  fo- 
rage for  a  certain  number  of  horses  to  be  kept  by 
a  suttler,  and  the  contractor  for  forage  having 
agreed  not  to  commute  the  forage  for  money;  an 
agreement  between  the  suttler  and  the  contractor, 
that  the  latter  should  allow  the  former  a  sum  of 
money  for  each  ration  of  forage  allowed  for  the 
whole  number  of  horses,  and  should  retain  the 
forage,  is  void.  Willis  v.  Baldwin,  2  Dougl.  450. 

A  brewer  who  supplies  goods  to  a  public-house, 
cannot  charge  any  person  as  a  primary  debtor, 
but  the  person  licensed  to  keep  the  house ;  and 
if  goods  be  so  applied  on  the  credit  of  a  person 
not  licensed,  the  brewer  cannot  recover  against 
such  person,  on  the  ground  that  it  is  a  fraud  upon 
the  excise.  Meux  v.  Humphries,  3  C.  &  P.  79 ; 
M.  &.  M.  132— Tenterden. 

An  agreement  between  two  sons  to  divide 
equally  whatever  property  they  may  receive  from 
their  tether  in  his  lifetime,  or  become  entitled  to 
under  his  will,  or  by  descent  or  otherwise,  front 
him,  10  not  contrary  to  public  policy,  but  will  be 


A  deed  of  gift  by  a  client  lou  attorney,  or  by 
an  hoir  to  his  guardian;  the  purchase  of  a  rever- 
sion from  a  young  hoir,  and  a  aalc  of  property  by 
a  trustee,  an  severally  contracts  contrary  to  the 
policy  of  the  law,  and  may  be  set  aside  without 
evidence  of  actual  fraud.    Mom  T.  Royel,  12 


13.  Intoxication  and  Dura: 

It  is  a  general  rule,  that  a  court  of  equity  will 

not  assist  a  person  who  has  obtained,  or  wiabea  to 

gel  rid  of  an  agreement  or  deed,  01 

inmmd  of  intoxication.  The  eiceplia 

was  used  to  draw  him 


order  to  avoid  tho  deed  at  law,  the 
of  mind  must  amount  to  that  which  Co 
idiotcy,  according  to  the  strict  legal  defi 
an  idiot :— Held,  that  this  direction  w 
and  that  the  case  could  not  be  argued  at 
upon  an  objection  that  the  direction  wi 
neral  and  vague,  because  inch  objection  wat  not 

taken  at  the  trial,  and  did  of-  r '  "r"r 

bill  of  exceptions.    Sail  v.  A 
S.  1 ;  1  Dow  &,  auk,  880. 

J.  M„  a  man  83  year*  old,  being  entitled  ■> 
der  the  provisions  of  a  trust  disposition  and  a*, 
tlement  to  the  annual  produce  af  a  fund  donf 
hie  life,  estimated  at  the  value  of  WOW,  but  a* 
ject  to  a  deduction  in  the  proportion  of  cnathn 
upon  the  event  of  a  suit,  executed  a  owOj 
which  he  renounced  all  his  interest  in  Ihe  *»*■ 


m  part  of  U* 
s,3Bli|;li,N. 


J 

V. 


icxaauy  uto  dj  im  nany : 
a  would  lis  upon  the  odd. 
withstanding  an  inquisition  of  lunacy 
finding  tbe  put;  to  be  of  unsound  mind  It  the 
time  iLe  carriages  wen  ordered.     Id. 

A  court  of  equity  will  not  interfere  to  net  aside 
a  contract  overreached  by  in  inquisition  in  In- 
line)', if  Ixir  and  without  notice,  especially  where 
the  parties  cannot  be  reinstated.  NitU  v.  JUtrtsy, 
9  Vee.jan.4TS. 

Upon  a  bill  for  specific  performance  of  a  con. 
tract  overreached  by  a  commission  of  lunacy,  the 
plaintiff  not  having  traversed  the  inquiiition,  an 
issue  waa  directed,  whether  the  defendant  waa  a 
lunatic  at  the  execution,  if  so,  whether  he  had 
lucid  intervals,  and  whether  the  contract  waa 
executed  doling  a  looid  interval.  Hall  r.  War- 
ren, 9  Vaa.jan.60S. 

15. 


tbe  subject  of  discretion ;  and 

refined  in  the  cue  of  mistake,  though  there  is 

do  fraud.  Moaoa  v.  Armitagt,  13  Ves.  ji 

If  An  in  contracting  with  R,  falsely  represents 
"• '  ■  '  out  of  C,  and  thereby  ob. 
e  court  will,  notwithstand- 
ing, enforce  tbe  contract,  nnleaa  A.  knew  that 
such  would  be  tbe  effect  of  the  murreprceenta- 
tjoo.  F tUtnee*  v.  Qwydtr  (.Lord,)  1  Sim.  ™  ' 
Kuaa.  &  Mylno,  63. 

An  agreement  win  not  be  avoided  by  I 
tbat  representations,  made  by  one  party  to  the 
other,  upon  the  subject  of  tbe  agreement,  are  not 
correct,  if  it  be  manifest  tbat  the  party  making 
tbe  isaweseulatioaa  ia  sneaking,  not  from  person- 
al knowledge,  bat  with  reference  to  accounts 
which  were  equally  open  to  both  parties,  and  if 
tlie  repreaentationa  be  justified  by  those  accoun 
ifomt  r.  female,  1  Sim.  111. 

A.,  a  shareholder  in  a  theatre,  entered  into : 
agreement  with  B.,  C,  and  D,  three  other  share- 
holders, by  which  the  theatre  waa  to  be  leased  t~ 
them  at  a  certain  rent  He  sahseqnentty  filed 
bill  against  them  for  specific  performance,  o 
which  they  proved  that  another  agreement,  of 
which  they  had  before  had  no  notice,  bad  been 
entered  into  some  years  before  between  A.  and 


s  roqnircri  tor  tne  nt 
"■  "  nding  po.ae.si, 
orked,  and  oth 


Small  v. 


had  t. 
aets  in  confirmation  of  tl 

Attvxod,  1  Yoonge.507. 
When  a  contractja  rescinded  for  fraud  or  mi 
representation,  it  is  the  earne  aa  if  no  coutra 
ixisted,  and  the  parties  al 


i  nearly  as  possible.  Id. 
A  parly  obtaining;  an  agreement  by  a 


perform  slice  on  waning tin 
the  misrepresentation.  The  effect  of  partial 
representation  is  not  to  alter  or  modify  the  agree- 
ment pro  tauto,  but  to  destroy  it  entirely,  and  to 
operate  sa  a  personal  bar  to  tbe  party  wbo  has 
practised  it  CUrmmt  (  Kucsamt,}  t.  Ttuhmrgt, 
1J.A.W.J18. 

IS.  Fraudulent  Advantage. 
To  farm  s  case  for  relief  on  the  ground  of  op- 
pression on  the  one  side,  and  distress  on  the 
other,  the  disadvantage  of  the  bargain  most  bo 
within  the  new  of  the  parties,  RmuboOem  t. 
Parser,  6  Hadd.fi. 

A  sale  by  an  heir  apparent  of  interests  in  pes. 
ssion  and  in  reversion,  was  set  aside,  the  consi- 
m  being  inadequate,  and  advantage  having 


A  bond  given  at  fall  age,  and  not  in  distress, 
but  under  a  notion  of  honour,  will,  if  attended 
with  money  actually  advanced,  maintain  a 


under  distress,  or  terror,  or  apprenensk 


A  patient  executed  instruments,  whereby  be 
secured  to  the  defendant,  liU  surgeon,  an  annuity 
of  10O1.  (hiring  the  life  of  the  defendant,  in  con- 
sideration that  tbe  defendant  would  live  with 
him,  and  give  him  the  benefit  of  his  professional 
asaiata  nee  during  bis  life.  Foot  days  before  tbe 
execution  of  these  instruments,  tbe  defendant 
called  in  an  eminent  physician  to  visit  the  pa- 


of  a  bankrupt,  were  ignorant  of  ■  circum stance 
considerably  increasing  the  value.  Turner  v. 
Hanoi,  Jacob,  169. 

17.  Family  Agreement*. 

Family  compromises  are  favoured,  if  reasona- 
ble, and  upon  ■  doubtful  right,  GTen  in  the 
strongest  cue,  as  where  one  part;  was  drank  at 
the  time.   Stocklty  v.  Stockley,  1  Vea.  St  B.  23. 

Qumre,  where  upon  a  mere  supposition  of 
light,  proving  erroneous  ?  Id. 

Family  agreements  without  fraud,  are  es- 
tablished, though  founded  in  mistake.  Garden  v. 
Gordon,  3  Swan.  463. 


The;  are  not  supported  if  founded 
to  of  either  party  to  which  "" 


■pposite  part; 


A  family  agreement  may  bind  the  parties, 
though  neither  of  them  had  a  valid  title  to  the 
property  in  question.     Id. 

Family  agreements  require  communication  of 
all  material  circumstances.    Id. 

A  father  having  advanced  a  child  in  his  in- 
fancy, upon  his  coming  of  age  takes  >  bond  from 
him  to  a  f/reater  amount  than  the  sum  advanced  t 


Xthe  alienation  of  the  income  of  a  son* 
:.  Alton  y.  OwmaeU,  3Y.4J.  136. 
,  The  office  of  private  secretary  doc.  sot  U 
within  the  meaning  of  the  sUL  S  4  6  Ed.  t. 
therefore,  an  assignment  of  the  profitt  of  il 
office*  which  the  defendant  might  acqaur,  ii 
good  n  to  all  those  which  may  be  legally  as- 
signed. Harrington  Khiprogg'.,  6  Moore,  31,  a; 
2  B.  St  B.  678,  04  2  Chit  475 ;  4  Doug!  i 

A  demurrer  will  not  lie  to  a  bill  itiuiig  i  adi 
of  the  office  of  secondary  to  the  Wood  Strut 
Compter,  and  praying  an  account  of  the  nana 
of  the  office ;  for,  upon  demurrer,  the  Datura  d 
the  office  does  not  appear,  nor,  eoosoqaaa}, 
whether  such  sale  is  illegal  under  stsL  5  k  i 
Ed.  6.  Hick*  r.  Raineoci,  1  Cox,  40. 

A  declaration  under  the  slat. «  Geo.  3, (.1* 
s.  6,  alleges  that  the  defendant  advertised  a  ■» 
poaal  for  a  promise  to  give  the  sum  of  150  j* 
neas  to  any  one  who  would  procure  A- BapM 
under  government :  the  words  "  for  a  prnasi 
are  surplusage :  and  the  words  "  under  £ora> 
merit"  are  sufficient,  though  the  words  of  "• 
statute  are  office  in  the  gift  of  (be  ewi' 
Claris  v.  Harvty,  1  Stark.  9^EUenboroat> 


Validity  a$ 
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Where,  after  the  recital  of  the  appointment  of 
A.  to  be  deputy  to  B*  in  the  execution  of  an 
office  within  the  purview  of  5  &  6  Ed.  6,  c  16, 
or  49  Geo.  3,  c  126,  A.  paying  thereout  to  B.  an 
annual  sum;  the  condition  of  the  bond  in  suit  in 
stated  to  be  for  the  payment  by  A.  to  B.  of  such 
annual  sum  generally,  it  is  a  good  plea  in  bar,  to 
say  that  the  bond  was  given  in  pursuance  of  an 
agreement  to  pay  such  sum  absolutely  at  all 
events.  Semble,  that  the  condition  taken  per  se 
shows  the  bond  to  be  given  upon  an  illegal  con- 
tract  GrevUU  v.  Atkins,  4  M.  &  R.  372;  9  R 
&  C.  462. 

A,  by  the  interest  and  on  the  application  of 
fis  is  appointed  custom-house  officer  of  a  port, 
having  previously  signed  an  agreement,  declar- 
ing that  his  name  was  used  in  the  application  in 
trust  for  B*  that  be  would  appoint  such  deputies 
as  B.  should  nominate,  and  would  empower  B.  to 
receive  the  profits  of  the  office  to  his  own  use. 
On  the  failure  of  A.  to  comply  with  the  agree- 
ment, no  action  upon  it  will  lie  against  him. 
Oarfortk  v.  Fearon,  1  H.  Black.  327. 

If  a  covenant  is  entered  into,  that  if  the  plain- 
tiff will  procure  the  defendant  to  be  appointed  to 
an  office,  he  will  pay  the  plaintiff  a  share  of  the 
emoluments,  and  this  be  without  the  knowledge 
of  the  person  who  has  the  right  of  appointing  to 
the  office ;  it  is  such  a  fraud  on  him  as  will  avoid 
the  covenant,  whether  the  office  is  one  lawfully 
saleable  or  not  Waldo  v.  Martin,  6  D.  dc  R. 
364;  4R&C.  319;  2C.&P.  1. 

An  agreement  to  allow  a  certain  share  of  the 
profits  of  an  office  in  a  dock  yard,  in  order  to  in- 
duce the  possessor  to  procure  himself  to  be  su- 
perannuated,, is  void.  Parsons  v.  Thompson,  1 H. 
Black.  322. 

A.  being  possessed  of  an  office  in  a  dock  yard, 
R,  in  order  to  induce  him  to  procure  himself  to 
be  superannuated,  and  retire  on  the  usual  pen- 
sion, agrees  (without  the  knowledge  of  the  Navy 
Board,  to  whom  the  appointment  belongs,)  in 
case  B.  should  succeed  A.  in  the  office,  to  allow 
him  a  certain  annual  share  of  the  profits.  A. 
retires ;  B.  is  appointed  to  succeed  him,  but  does 
not  perform  the  agreement  A.  can  maintain  no 
action  against  B.  on  the  agreement    Id. 

An  attorney,  town-clerk  and  clerk  of  the  peace 
Ibr  the  borough  of  Dn  in  the  county  of  L.,  upon 
the  dissolution  of  partnership  which  had  existed 
between  him  and  two  other  persons,  entered  into 
an  agreement  to  pay  to  one  of  them  (C.  D.)  a 
certain  sum  of  money,  and  use  his  endeavours  to 
procure  for  him  one-fourth  of  the  prosecutions 
arising  in  the  town  clerk's  office.  In  an  action 
by  CD.  on  this  agreement,  it  appeared  that  the 
magistrates  of  the  borough  of  L.  commit  some 
offenders  to  be  tried  at  the  borough  sessions, 
others  at  the  county  sessions,  and  others  at  the 
county  assizes : — Held,  that  the  defendant,  as 
clerk  of  the  peace  of  the  borough,  could  not  le- 
gaily  enter  into  such  an  agreement  as  that  set 
out  in  the  declaration.  Qucre,  whether  it  would 
have  been  legal  had  he  been  town-clerk  only,  and 
not  clerk  of  the  peace.  Hughes  v.  Statham,  6  D. 
&R.219;  4fi.6iC.187. 

vol  I.  4  D 


An  assignment  to  trustees  of  all  "the  emolu- 
ments and  profits,  which  during  the  life  of  J.  S. 
and  his  continuing  to  hold  the  office  of  clerk  of 
the  peace  lor  Wostminster,  should  arise  or  be- 
come due  to  him  as  such  clerk  of  the  peace,  or 
in  respect  of  his  office,  after  deducting  the  salary 
of  his  deputy  for  the  time  beinjr,  upon  trust  to 
pay  the  interest  arising  on  certain  debts  due  from 
J.  S.,  and  from  time  to  time  render  the  residue, 
after  satisfying  the  trusts,  to  J.  S.,  is  invalid  in 
law.  Palmer  v.  Bate,  6  Moore,  28;  3  B.  &  & 
673. 


2.  Attomies. 

By  a  memorandum,  dated  in  November,  1822, 
A.,  an  attorney,  agreed  with  B.,  for  a  valuable 
consideration,  to  take  C.  (the  son  of  B.)  into 
partnership,  as  attornies  and  solicitors,  for  ten 
years,  and  to  allow  him  a  moiety  of  the  profits. 
The  memorandum  did  not  state  when  the  part- 
nership was  to  commence.  C.  was  not  admitted 
an  attorney  until  April,  1823,  but  he  conducted 
the  business  in  the  name  of  A.  from  the  begin- 
ning of  January,  1823.  In  an  action  by  A. 
against  B.  for  part  of  the  consideration  money: 
— Held,  first,  that  the  agreement,  though  legal 
on  the  face  of  it,  upon  proof  that  C.  had  not  been 
admitted  an  attorney  until  after  its  execution, 
became  illegal  within  22  Geo.  2,  c.  46,  s.  11,  and 
void.  Secondly,  that  such  proof  wasproperly  ad- 
mitted on  the  part  of  the  defendant  Thirdly,  that 
proof  on  the  part  of  the  plaintiff,  that  the  agree- 
ment was  to  be  kept  as  an  escrow,  and  not  acted 
anon  till  after  G's  admission,  was  not  admissi- 
ble, and  properly  rejected.  WUUams  v.  Jones,  7 
D.&B.548;  5B.&C.108. 

Quewe,  whether  an  agreement,  whereby  the 
town-clerk  of  a  borough  undertook  that  in  con- 
sideration of  plaintiff  having  consented  to  a  dis- 
solution of  partnership  with  him  as  an  attorney, 
M  he  would  use  all  his  best  endeavours,  and  exer- 
cise his  influence  to  procure  the  prosecutions  for 
felony  arising  in  the  town-clerk's  office,"  to  be 
divided  between  plaintiff  and  three  others,  is  not 
void,  as  being  contrary  either  to  the  22  Geo.  %  c 
46,  s.  14,  or  to  the  general  policy  of  the  law  ? 
Hughes  v.  Stathamje  D.  &,  R.  219 ;  4  B.  &  G 
187. 

Semble,  that  an  agreement  by  an  attorney  to 
pay  a  share  of  the  profits  of  his  business  to 
another  person  who  is  not  an  attorney,  is  not 
illegal.    Candler  v.  Candler,  Jacob,  225. 

A^,  an  attorney,  agrees  to  conduct  a  cause  for 
B.  for  100  guineas,  besides  his  taxed  costs ;  if 
tried,  A.  to  pay  all  expenses,  if  not,  he  was  to 
receive  the  same  sum ;  if  tried,  and  a  verdict 
against  B^  A.  to  have  no  demand  on  B.  for  costs. 
Quere,  whether  this  agreement  be  legal  or  not? 
€hty  v.  Oswer,  2  Marsh.  273. 

An  agreement  by  an  attorney  to  conduct  all 
his  client's  suits,  in  consideration  of  having  ex- 
clusively the  drawing  of  his  leases,  when  stated  as 
a  defence  to  an  action  on  the  attorney's  bill,  is 
net  vacated  by  proving  that  other  persons  have 
been  employed  to  draw  the  leases.  Parker  v. 
Haramrt,  5  Esp.  249— Ellenboroogh. 


undertaking  to  a  sheriff's  officer  to  appear  and 
pat  in  bail,  even  before  the  arrest  is  made,  and 
It  i*  not  in  the  power  of  the  officer  to  execute  the 
writ  Parker  v.  England,  2  Smith,  52.  And  tee 
fl<nv.S(w(Aer(oi»,6E&et,143;  and  King  v.  Price, 
1  Price,  341. 

So,  an  agreement  in  writing  to  put  in  bail,  at 
the  return  of  the  writ,  or  surrender  the  body,  or 
pay  debt  and  coats,  made  by  a  third  person  with 
the  bailiff  of  the  aheritF,  in  consideration  of  his 
discharging  the  party  arrested,  is  void  by  23  lion. 
6,  e.  10.    Rogcii  v.  Rttne;  1T.R.  418. 

But  an  undertaking  of  all  attorney,  given  to 
the  plaintiff  in  order  to  procure  the  discharge  of 
the  defendant,  to  put  in  bail  or  pay  the  debt,  is 
not  within  the  statute,  because  it  ia  not  given  to 
the  sheriff.    Id. 

A  promise  of  a  bribe  to  a  bailiff  to  take  bail  ia 
illegal,  and  assumpsit  will  not  lie  upon  the  pro- 
mise. Smith  v.  Sloleibury,  1  W.  Black,  204  ;  2 
Burr.  924. 

4.  Bankrupt*. 
A.  promise  made  by  a  friend  of  a  bankrupt, 


s  last  e: 


consideration  that  the  assignees  and 
■ioncrs  would  forbear  to  ciaminc  him,  touching 
certain  sums  which  he  was  charged  with  having 
received,  and  not  accounted  for,  he  would  pay 
such  sums  as  the  bankrupt  had  received  and  not 
accounted  fur,  is  void,  as  being  against  the  policy 
of  the  bankrupt  laws.  JVerrt  v.  Wallace  {in 
*rror,)3T.R.17. 

Qusre,  whether  the  creditors  baling  consent- 
ed to  the  agreement  made  by  the  assignees, 
would  have  varied  the  case  1    Id. 

A  bill  given  to  a  creditor,  to  induce  him  to 
sign  a  bankrupt's  certificate,  ia  void,  in  whose- 
soever hands  it  may  be,  and  whatever  the  con- 
sideration given  by  the  bolder  ;  but  a  bill  given 
to  a  creditor,  to  keep  him  from  taking  slc| " 
to  oppose  the  certificate,  would  be  good  in  tl 
hands  of  a  holder  for  value  without  nolic 
Siren  v.  JtrnU,  3  C.  &  P.  379— Tenterden. 

If  a  creditor  has  taken  money  for  signing 
bankrupt's  certificate,  it  shall  be  recovered  back 
in  an  action  for  money  had  and  received.  Smith 
v.  Bromley,  2  Dougl.  696,  n. 

A  bond,  given  to  a  creditor  of  a  bankrupt, 
order  to  induce  him  to  withdraw  a  petition,  which 
he  had  preferred  to  the  Chancellor  against  the 
allowance  of  the  certificate,  is  void  by  stat.  5  Goo. 
2,  c.  30,  e.  11 .  Sumnrr  v.  Brady,  1  H.  Black 
647.  And  tee  Jaclam  v.  Lomtu,  U.K.  168 
Feitt.  t.  Randall,  6  T.  R.  146 ;  1  Eep.  224. 

A  covenant  by  a  friend  of  a  bankrupt  to  pay 
all  his  creditors  their  full  debts,  in  consideration 
that  they  will  not  proceed  any  further  under  the 


wag  »: 


rupwy  w 


find.  HsulffT. 


mission  shall  issue,  is  j 
OallvT,,  2  T.  R.  133. 

A  promissory  note,  given  by  a  bankni)*  to  ■ 

debt  contracted  before  the  bankruptcy,  ii  a  is- 
valid  security.  Haywood  v.  Chamben,  1  D.41 
411 ;  5  B.  &  A.  753.  And  tee  Weill  v.  Gator;, 
4  Moore,  78;  1  B.  Mi.  447. 

Even,  though  the  note  was  dated  after  Uei- 

ing  of  the  commission,  and  before  lbs  nfdtf 
of  the  certificate,  and  the  debt  for  which  h  sa 
given  was  not  proved.     Id. 

An  agreement  between  a  bankrupt  inditW 
>erron,  that  the  former  should  receive  a  orrtui 
turn  from  the  latter,  on  his  obtaining  the  unsJ 
if  his  assignee,  to  the  sale  of  bis  boose  to  in 
person  at  a  certain  price,  is  void  in  lav.  Y Saw 

GUI,  1  C.  &.  P.  149— Abbott. 

Unless,  as  it  seems,  u  com  man  i  cation  be  Hi* 

all  the  creditor* ;  but  a  comiiinnicauonBlk 
assignees  alone  is  not  sufficient.    Id. 

If  standing  timber  be  sold  to  a  trader, wMii 
proviso  that,  in  case  of  bankruptcy,  the  ™* 
may  retake  it,  such  a  condition  is  mid,  bob 
the  statute  21  Jac.  1,  c.  19,  a.  It,  if  the  bukre* 
baa  the  disposition  of  the  goods ;  and  the  propn) 
passes  by  the  assignment.  Holrcyd  t.  Grjot 
2  Taunt.  176;  1  Rose,  113. 

creditor  may  legally  contract  to  ■»*.' 
mission  of  bankruptcy  agarart  hit  omWJ 
lideralion  that  a  friend  of  the  debW :  «■ 
the  petitioning  creditor  5».  in  the  pouw" 
-.-  debt :  and  a  bill  givon  for  the  egrsol  ■■  » 
a  valid  bill.     *Vy  v.  MafwJii.,5  T«aDl.lU 


5.  Poor  Law. 

A  covenant  with  a  lessor  of  orani»  * 
ptrjsh,  to  indemnify  the  pariiJi  agiinit  »»J  r* 
pcrs  which  the  covenantor  may  can"  tM[  ** 
lied  in  it,  is  valid,  although  it  was  cijecW  ** 
it  was  unreasonable,  in  restraint  of  ""^j 
contrary  to  the  policy  of  tlw  poor  »*»  *m 
».  JWH.3M.  4,  P. 457;  6Bin|-l« 

A  bond  given  to  parish  officers,  redlisr** 
B.  had  taken  a  house  in  the  parish  *>""!V 
seven  years,  and  conditioned  to  "1*™l^_i 
parish  against  any  charges  which  ™*f  ""£ 
sustain  on  account  of  B.  and  hi.  &="1lJ£* 
ing  inhabitants  of  and  belonging  WWl™*^ 
not  discharged  by  B-'s  parcnaHM  "fj"  , 
the  value of30l. in  the  parish, awf «"*■*",■ 
upwards  of  forty  days  after  the  "jg-Tw 
the  seven  years'  lease.  Edmrdi  v.  **■*' 
&  S.  120. 

A  bond  to  indemnify  a  parish  ***"*J.'J 
per,  ia  forfeited,  though  the  pariah,  j^T^ 
expense  of  removal,  cnoow  to  pay  '"jlLt 
for  his  maintenance  in  another  p*™  *■■ 
Foxkait,  2  W.  Black.  1177. 
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6.  Revenue  Regulations* 

The  breach  of  mere  revenue  regulations,  which 
tend  to  insure  the  doe  payment  of  duties  im- 
posed upon  the  manufacture  of  an  exciseable 
article,  does  not  render  the  trade  itself  illegal, 
so  as  to  incapacitate  the  manufacturer  from  re- 
covering the  price  of  such  article,  or  from  suing 
upon  a  guarantie  given  for  the  due  payment 
thereof.  Brown  v.  Duncan,  5  M.  &  R.  114;  10 
B.  At  G  93. 

The  stat  17  Geo.  3,  c  42,  which  requires 
bricks  for  sale  to  be  of  certain  dimensions,  and 
gives  a  penalty  for  the  breach  of  that  regulation, 
being  passed  to  protect  the  buyer  against  the 
fraud  of  the  seller,  if  bricks  be  sold  and  deli- 
vered under  the  statutable  size  nnknown  to  the 
buyer,  the  seller  cannot  recover  the  value  of 
them.  Law  v.  Hodson,  11  East,  300;  2  Camp. 
147. 

Although  when  sold,  they  were  selected  by 
the  purchaser  himself,  and  they  were  after- 
wards used  by  him  in  building  a  house,  without 
any  complaint  being  made  as  to  their  size  or 
quality.    Id. 

A  contract  declared  by  a  statute  to  be  illegal, 
is  not  made  good  by  a  subsequent  repeal  of  the 
statute.    Jaques  v.  Withy %  1  II.  Black.  65. 


VI.  Validity  as  regards  Orders  in  Council 

AND  BtS-LaWS. 

1.  Orders  in  Council. 

A.  commissions  B.  to  get  a  charter-party  ef- 
fected on  his  ship,  Russian  built  and  British 
owned.  She  is  accordingly  chartered  to  go  to 
America,  and  take  in  there  a  cargo  of  permitted 
goods,  rice  and  cotton  being  specified,  and  to 
sail  therewith  to  Cadiz,  Lisbon,  or  Gottenburgh, 
as  directed.  By  a  previous  agreement,  it  ap- 
peared to  have  been  in  the  contemplation  of  the 
parties  to  carry  the  goods  to  some  port  in  the 
united  kingdom,  and  that  the  ship  should  carry 
no  license : — Held,  that  this  was  not  an  illegal 
contract,  so  as  to  deprive  B.  of  his  right  to  his 
commission,  for  procuring  the  charter-party  to 
be  effected.  Haines  v.  Busk,  1  Marsh.  191 ;  5 
Taunt.  521. 

Where  A,  agreed  to  sell  to  B.  one-third  share 
of  a  ship,  which  was  then  to  be  employed  on  a 
joint  adventure,  in  the  exportation  of  military 
stores  to  South  America,  contrary  to  an  order  in 
council  then  in  force : — Held,  that  (the  agree- 
ment being  entire,  and  containing  on  the  face  of 
it  an  illegal  stipulation)  it  lay  on  the  party  seek- 
ing to  enforce  the  same,  to  show  that  means  had 
been  used  to  obtain  a  license,  or  that  the  illegal 
purpose  had  been  abandoned :  and  that  in  failure 
thereof,  A.  could  not  recover  for  the  share  of  the 
ship.    Holland  v.  Hall,  1  B.  &  A.  53. 

To  debt  on  bond,  the  defendant  pleadod  that 
the  bond  was  given  to  secure  payment  of  the 
price  of  goods,  agreed  to  be  sold  and  delivered 
in  London  by  the  plaintiff  to  the  defendant,  to 
fee  by  the  latter  shipped  to  Ostend,  and  from 


thence  reshipped  for  the  Cast  Indies,  and  there 
trafficked  with  clandestinely : — Held  a  sufficient 
bar  to  the  action ;  the  case  being  within  the  7 
Geo.  1,  c.  21,  which  avoids  all  contracts  for  sup- 
plying cargoes  to  foreign  ships  m  such  a  trade. 
Lightfoot  v.  Tenant,  1  B.  &  P.  551. 


2.  Sale  of  Ship's  Command. 

A  sale  (by  the  owner)  of  the  command  of  a 
ship,  employed  in  the  East  India  Company's 
service,  without  the  knowledge  of  the  company, 
is  illegal,  and  no  action  will  he  on  the  contract 
Blackford  v.  Preston,  8  T.  R.  89 :  8.  P.  Hart- 
well  v.  Hartwell,  4  Ves.  jun.  815. 

For,  the  command  of  an  East  India  ship  is  a 
public  trust;  and  the  sale  of  it,  contrary  to  a 
public  regulation  of  the  company,  is  a  breach  of 
a  public  duty.  East  India  Company  v.  Neave, 
5  Ves.  jun.  181. 

The  statute  49  Geo.  3,  c.  126,  relative  to  the 
sale  of  offices  under  the  East  India  Comnany, 
applies  only  to  their  public  offices,  and  not  to  the 
command  of  their  ships,  which  are  merely  in 
their  trade  as  merchantmen.  Richardson  v.  meU 
li*h,  2  Bing.  253  ;  1  C.  &  P.24. 

Where  the  defendant,  having  purchased  twelve 
sixteenth  shares  of  an  East  India  ship  com- 
manded by  the  plaintiff,  and  then  chartered  to 
the  company  by  the  former  owners  for  four 
voyages,  proposed  to  the  plaintiff  that  he  should 
resign  the  command  in  favour  of  the  defendant's 
nephew,  on  receiving  in  exchange  the  command 
of  another  ship,  of  which  the  defendant  was  sole 
owner,  and  then  chartered  to  the  company  for 
one  voyage  only,  and  to  which  the  plaintiff  as- 
sented, and  the  company  acceded  to  the  ex- 
change ;  and  it  was  agreed,  that  m  case  the  de. 
fondant's  nephew  died,  or  resigned  before  the 
expiration  of  the  four  voyages,  the  plaintiff  should 
succeed  him :  and,  as  a  further  inducement  to 
the  plaintiff  to  resign  the  command  of  the  ship 
chartered  for  four  voyages,  the  defendant  un- 
dertook to  procure  a  beneficial  alteration  in  the 
destination  of  the  other,  chartered  for  the  one 
voyage  only ;  and  the  person  who  acted  as  the 
plaintiff's  agent  undertook,  without  his  know- 
ledge, to  pay  the  defendant  2000i.  if  the  plain- 
tiff should  refuse  to  resign :  and  the  destination 
of  the  latter  vessel  was  altered  with  the  assent  of 
the  company,  and  the  plaintiff  and  defendant's 
nephew  sailed  on  their  respective  voyages,  and 
the  plaintiff '8  adventure  failing,  he  became  bank* 
rupt  on  his  return  home  from  his  voyage,  and 
the  nephew  died  in  the  course  of  his  second 
voyage;  and  the  plaintiff  having  required  the 
defendant  to  reappoint  him  to  the  command  for 
the  two  remaining  voyages,  which  he  refused, 
the  plaintiff  sued  him  in  assumpsit  for  a  breach 
of  agreement;  and  the  jury  found  a  verdict  for 
the  plaintiff: — Held,  1st,  that  after  verdict  there 
was  a  sufficient  consideration  for  the  defendant's 
agreement ;  2dly,  that  the  agreement  was  not  il- 
legal, although  it  was  insisted,  that  it  was  made 
in  violation  of  the  by-laws  of  the  company,  a 
fraud  on  the  part  of  the  owners,  and  contrary  to 
public  policy;  and  lastly,  that  the  judge  properly 


Morality. 
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plied;  but  if  the  woman  merely  lodge*  there,  and 
receives  her  visitors  elsewhere,  he  may*  Apple- 
ton  v.  Campbell,  2  C.  &  P.  347— Abbott 

So,  although  he  did  not  know,  at  the  time  of 
letting  the  lodgings,  of  the  defendant's  habits,  if 
he  afterwards  became  acquainted  with  the  fact, 
and  permitted  her  to  remain  as  a  tenant.  Jen- 
nings v.  Throgmorton,  R.  &  M.  251 — Abbott  & 
P.  Girardy  v.  Richardson,  1  B.  &  P.  340 ;  1  Esp. 
13. 

Bat  an  agreement  to  pay  for  the  washing  and 
getting  up  of  expensive  articles  of  dress  for  a 
prostitute  has  been  held  valid,  although  it  was 
known  to  the  party  by  whom  the  work  was  done, 
that  the  dresses  were  to  enable  her  to  appear  at 
public  places  in  the  exercise  of  her  avocation. 
Lloyd  v.  Johnson,  1  B.  &  P.  340. 

And  so  held,  in  nearly  a  similar  case  at  Nisi 
Prius,  unless  it  were  proved  that  the  plaintiff  had 
furnished  them  with  an  express  view  to  enable 
the  defendant  to  carry  on  her  prostitution,  and 
expected  to  be  paid  from  the  profits  of  it  Bowry 
▼.  Bennet,  1  Camp.  348 — EUenborough. 


3.  Other  Immorality, 

The  printer  of  an  immoral  and  libellous  work 
cannot  maintain  an  action  for  his  bill  against  the 
publisher  who  employed  him.  PopUtt  v.  Stock- 
dale,  R.  &,  M.  337 ;  2  C.  &  P.  198— Best 

A.  agreed  to  supply  B.  with  a  manuscript  of  a 
work,  to  be  printed  by  the  latter,  the  profits  of 
which  were  to  be  equally  divided  between  them : 
— Held,  that  B.  might  maintain  an  action  against 
A.  for  refusing  to  supply  manuscript  after  part 
of  the  work  had  been  printed:  but  it  seems  that 
it  would  be  a  good  defence  to  such  action,  to  show 
that  the  intended  publication  was  of  an  illegal 
nature :  but  this  is  not  to  be  presumed,  the  work 
itself  not  having  been  produced  at  the  trial.  Gale 
y.  Leckie,  2  Stark.  107— Ellenboroogh. 

Nor  will  an  action  lie  for  the  price  of  libellous, 
obscene,  or  immoral  prints.  Fores  v.  Johnes,  4 
Esp.  97 — Laurence. 

Nor  for  pirating  a  work  of  a  libellous  or  im- 
moral tendency — as  the  amours  of  a  courtezan. 
Stockdale  v.  Onwhyn,  7  D.  &  R.  625 ;  5  B.  &  C. 
173 ;  2  C.  At  P.  163. 


VIII.  Construction  or  Contracts. 


1.  Generally. 

The  place  of  making  a  contract  should  be  con* 
sidered  in  expounding  it,  unless  the  parties  have 
a  view  to  another  kingdom.  Robinson  v.  Bland, 
I  W.  Black.  234, 256. 

Where  a  contract  was  made  between  A.  and 
R,  whereby  A.  having  a  quantity  of  apples, 
agreed  to  sell  his  cyder  to  B.  at  a  certain  price 
per  hogshead,  to  be  delivered  at  T.  at  a  future 
time,  and  to  lend  such  pipes  as  he  had  for  the 
use  it  the  cyder,  to  be  manufactured  on  his,  A-'s» 
premises,  and  to  be  paid  for  before  it  was  re- 


moved ;  and  A.,  in  pursuance,  delivered  a  quan- 
tity of  juice  expressed  from  the  apples  to  a  ser- 
vant hired  by  B.  to  manufacture  the  cyder  on 
A.'s  premises,  and  before  the  cyder  was  com- 
pletely manufactured  it  was  seized  by  the  excise 
officers,  because  the  place  where  it  was  deposited 
had  not  been  entered,  and  was  condemned  in  the 
Exchequer  as  B.'s  property,  together  with  the 
casks ;  and,  in  assumpsit  for  goods  sold  and  de- 
livered, brought  by  A.  against  B.,  it  appeared 
that  the  word  cyder,  at  the  place  where  the  con- 
tract was  made,  meant  the  juice  of  the  apples  as 
soon  as  it  was  expressed  :  it  was  thereupon  held, 
that  the  contract  must  be  construed  to  have  been 
for  the  sale  of  cyder  in  that  sense  of  the  word, 
and  that  the  property  passed  to  B.  as  soon  as  the 
apple  juice  was  delivered  to  his  servant ;  second- 
ly, that  it  was  &'s  duty  to  enter  the  premises ; 
and  as  through  his  faulL  it  became  impossible  for 
A.  to  deliver  the  goods  at  T.,  the  failure  to  do  so 
did  not  bar  his  action:  thirdly,  that  A.  might 
recover  in  this  action  the  price  of  the  casks  lent 
to  defendant    Study  v.  Sanders,  5  B.  &  C.  628. 

Under  an  agreement  to  perform  one  of  two 
things,  the  option  is  in  the  person  who  is  to  per- 
form ;  and  if  one  of  the  two  things  be  prohibited 
under  a  penalty,  no  action  will  lie  for  the  penalty, 
until  the  party  makes  his  election  by  performing 
the  prohibited  part  of  the  contract  Layton  v. 
Pearce,  1  Dougl.  15. 

In  general,  where  the  contract  is  in  the  alter- 
native, the  election  is  in  the  party  who  is  to  do 
the  first  act  Chippendale  v.  Thurston,  4  C.  & 
P.  98— Parke. 

A  contract  by  A.  to  let,  and  by  B.  to  take,  the 
milking  of  thirty  cows,  at  1L  10s.  per  cow  per 
annum,  from  14th  February,  the  rent  to  be  paid 
quarterly  in  advance,  and  by  C.  to  pay  the  rent, 
is  an  entire  and  not  a  divisible  contract  Whit- 
cher  v.  Hall,  8  D.  &  R.  22  j  5  B.&  C.  269. 

Plaintiff's  intestate  bought  a  coach  of  defend- 
ant, and  jrave  him  bills  for  the  price,  and  agreed 
that  defendant  "  do  have  and  hold  a  claim  upon 
the  coach  until  the  debt  be  paid :" — Held,  that 
this  agreement  operated  only  as  a  personal  license 
from  testator  to  defendant  to  take  the  coach  if 
the  bills  were  not  paid,  but  was  not  a  bar  to  an 
action  of  trover  by  the  administrator.  Howes  v. 
£a4,7B.&C.481;  1  M.&R.288. 

Plaintiff  entered  into  an  agreement  to  buy  the 
next  presentation  to  a  living.  The  vendor  after- 
wards entered  into  an  agreement  with  defendant, 
with  the  consent  of  the  plaintiff,  to  sell  this  pre- 
sentation to  defendant  on  hating"  such  title  as 
he  had  received  for  75001.,  of  which  5002.  was 
to  be  paid  to  plaintiff,  "  absolutely  with  the  con- 
sent  of  the  vendor,"  on  a  certain  day : — Held,  in 
an  action  for  the  500/.,  first,  that  the  vendor  was 
not  bound  to  make  out  a  good  title ;  second,  that 
he  was  not  bound  to  tender  a  conveyance; 
third,  that  the  consent  of  the  vendor  to  the  pay- 
ment of  the  5002.  was  given  at  the  time  of 
making  the  agreement,  and  that  his  having  ob- 
jected at  the  time  of  paving  the  money,  was 
of  no  avail  Wilmot  v.  Wilkinson,  6B.&C. 
506. 


A,  the  creditor  of  B.  by  bills,  fbr  which  C.  and 
D-  are  sureties,  by  a  deed  to  which  B.  and  C. 
are  parties,  dischargee  B.  A,  C,  reserving  hia 
remedies  against  IL;  such  reservation  is  not  de- 
feated by  a  stipulation  that  the  bills  shall  be  de- 
livered up;  it  appearing  that  such  atipalation 
waa  intended  to  be  so  modified  aa  to  give  to  A. 
the  benefit  of  such  reservation.  Maltby  v.  Car- 
stairs,  1  M.  &.  R.  54!) ;  7  B.  &.  C.  735. 

By  agreement,  A.  stipulated  that  he  would,  as 
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public-house,  execute  a  lease  thereof 
the  21st  December  1825,  fbr  fourteen  or  twer 
one  years.    At  the  time  of  making  the  agi 
ment,  tho  house  waa  upon  lease,  which  would 
not  expire  till  Midsummer,  1B27;  the  legal  es. 
tatc  being  in  trustees,  first,  to  pay  dehui,  and  then 
■  to  pay  an  annuity,  and  subject  thereto  to  tl 
of  A.  if  ho  attained  [wcnty.four.     In  Jane, 
after  A.  had  attained  twenty-four,  but  before  tho 
outstanding  lease  had  expired,  he  and  the  trus- 
tees had  Joined  in  a  lease  to  C.  for  twenty -three 
years :- — field,  that  A.  having  thereby  put  it  out 
of  liia  power  ao  long  as  the  Utter  lease  of  1625 
subsisted,  to  grant  any  lease  to  B,  had  coram' 
ted  a  breach  of  his  agreement,  and  was  liable 
an  action  for  a  breach  of  that  agreement,  al- 
though the  first  lease  had  not  expired.    Ford  v 
Tiley,  6  B.  4,  C  325. 

9.  Condition  Precedent. 

At  te.  Time.] — The  lime  at  which  a  contract  ii 
to  be  performed  is  not  essential  in  equity  as  a 
law.     Radcliffe  v.  Warrington,  13  Vos.  jun.  338 

The  lapse  of  time,  if  not  an  essential  object  of 
a  contract,  is  no  objection  to  a  specific  perform- 
ance.    Hearne  v.  Tenant,  13  Ves.  jun.  287. 

Where  it  was  a  part  of  the  condition  precedent 
to  the  claim  of  a  sum  of  80t,  in  addition  to  the 
purchase -money  for  a  new  house,  that  the  pave- 
t  in  front  of  tho  adjoining  houses  should  be 


the  delay  of  four  days,  though 
weather,  which  prevented  the  workmen,  from 
proceeding,  waa  aufficient  to  prevent  the  recovery 
of  such  claim.  Maryon  v.  Carter,  4  C-  at  P. 
395— Tindai. 

In  an  agreement  by  a  tenant  at  will  of  a  pub- 
lic house,  tor  the  sale  of  the  possession,  trade,  and 
good-will  of  the  house  at  a  fixed  sum,  and  of  the 
stock  and  furniture  at  a  valuation,  one  of  the 
terms  being,  that  possession  should  be  taken,  and 
the  money  paid  on  a  given  day,  lime  is  of  the 
essence  of  contract!  and  a  purchaser  who 
not  in  a  condition  to  fulfil  his  part  of  the  cant 
oo  that  day,  cannot  compel  a  specific  perft 
ance,  though  he  was  ready  on  the  following  day 
to   have    proceeded  to  complete  the  purchase. 
Collate      """   '  "        """ 

Defendant  agreed  to  sell  plaintiffs  a  certain 
quantity  of  sponge  ;  plaintiffs  agreed  to  sell  de- 
fendant ochre,  to  be  delivered  free  of  expense,  on 
or  before  a  certain  day  : — Held,  the  delivery  of 
the  ochre  by  that  day,  to  tbe  extent  ot  the  nine 
of  tbe  sponge,  was  a  condition  precedent  to  the 
delivery  of  the  snonirs.  and  the  nlniiilifls.  not 


haling  done  so,  they  could  not  recover  falls 
non-delivery  of  the  sponge.  Parser  r.  fis» 
lingt,  i  Bing.  990 ;  13  Moore,  529. 


Other  Mailers.] — A  party  published  a  pro 
snectos  for  the  publication  of  a  coonly  nupisg 
gazeleer,  stating  that  tbe  map  would  cestui 
"  the  exact  limits  of  every  pariah  and  tonshif 
i  tbe  county."    The  defendant  agreed  la  Ufa 

copy  of  each.  They  were  published,  and  that 
were  lines  on  the  map  denoting  Ibe  hxmduia 
of  townships,  but  no  distinct  lines  to  tin*  at 
boundaries  of  those  parishes  which  consoUe1  of 
several  townships : — Held,  that  the  map  wu  M 
according  to  the  prospectus,  and  that  the  defeat 
ant  was  not  bound  to  take  the  map,  aUb«u4.h; 
reference  to  the  gazeleer,  it  could  be  asrxruaal 
what  townships  were  in  eachparish.  TiaMi 
v.  Attderton,  4  C.  4.  P.  198— Ten  tardea. 

Certain  stock  of  the  plain  tiffs  waa  trsssfarai 
under  a  forged  power  of  attorney  :  the  Bui  sf 
England  offered  to  replace  tho  stock,  if  Ihcpuu- 
tiffs  would  first  prove  the  amount  under  s  ess- 
mission  of  bankruptcy  issued  against  i  lira  ■ 
which  the  forger  of  the  power  hod  bees  a  sat 
ocr:  after  this  offer  thepkintifla  reccirai  t«"t 
dend,  and  engaged  to  tender  a  proof  of  Inearas. 
mand  under  the  commission  of  bsnkrBfev:- 
Held,  that  they  could  not  toe  the  Bank  is  nv 
spect  of  the  slock,  till  they  had  fulfilled  tbtrr  en- 
gagement to  tender  the  proof  tinder  tbe  essssa. 
.ion  of  bankruptcy.  S&aey  F,  Rmgl**d  (Bsoij 
6  Bing.  754;  4M.4.P.  639. 

The  defendant,  the  master  of  a  vessel,  arnei 
in  writing  to  take  oat  to  the  Cape  of  Good  Boa 
a  boat  belonging  to  the  plaintiff,  not  excess* 
thirty  feet  in  length  and  ten  in  width.  1* 
plointiff  tendered  a  boat  within  these  diraenBB* 
but  it  was  a  decked  boat.  Tbe  defendant  ft 
fused  to  lake  it  on  board,  unless  tbe  deck  n8 
removed ;  and  he  offered  to  take  it  of£  tad  "> 

5 lace  it  on  the  arrival  of  the  vessel  at  the  On* 
'his  the  plaliitiffoeclmed.  The  defimdirtp"™ 
that  it  was  tbe  custom  to  remove  the  do*!* 
such  boats,  as  they  tended  to  impede  tbe  ssn>» 
lion  of  the  vessel :— Held,  that  such  siidsDcts*) 
properly  received,  and  that  the  plaintiff  f^* 
recover  against  the  defendant  in  an  acta*  **' 
breach  of  the  agreement  fbr  not  tsJusgo*1" 
boat  Haynet  v.  H/ilUday,  5  M.  &  P.J3;> 
Bing.  587. 

Declaration  stated  that  the  plaintiff  agned* 
let,  and  A.B.  agreed  to  take,  the  milking  of**? 
cows,  for  the  sum  of  11 10*.  per  annum  per  a* 
from  the  14th  of  February,  tho  rent  to  ^r™ 
quarterly  in  advance,  on  the  14th  of  }'<***%■ 
the  14lh  of  Hay,  the  14th  of  Augmt,  m\ ■* 
14th  of  November,  and  the  defendant  1™™* 
pay  tho  rent  at  the  times  therein  mentioned.  W 
plaintiff  then  averred  performance  of  lh>  «f** 
meat  by  him,  and  that  A.  B.  took  the  imlki0*  " 
the  thirty  cows,  and  alleged  as  a  breack  d"»* 
payment  by  the  defendant  of  the  rent,  wok*  <+ 


ie  due  on  the  14th  of 


e  at  the  trial,  thai  in  May  ■  ** 
m  tin  plaintiff  and  A-  B,*"* 
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instead  of  taking  away  two  at  that  time,  should 
be  at  liberty  to  lake  four  at  the  fall  of  the  year, 
■and  it  appeared  that  between  the  4th  and  the  20th 
October,  the  plaintiff  did  take  away  four  cows, 
leaving  A.  R  after  that  period  less  than  thirty. 
It  was  proved  that  this  alteration  in  the  mode  of 
using  the  cows,  made  no  substantial  difference  as 
to  profit  or  loss : — Held,  by  Bayley  and  Holroyd, 
Justices,  (Littledale,  J.  dissentiente,)  that  this 
an  entire  contract  for  the  letting  of  thirty 
i,  neither  more  nor  less,  and  that  the  plain- 
in  this  action  against  a  surety,  was  bound  to 
prove  a  literal  performance  of  that  contract;  that 
he  bad  not  done  so,  inasmuch  as  he  had  shown 
thmt  during  part  of  the  year  he  had  allowed  A.  B. 
to  have  the  milking  of  twenty-eight  cows  only. 
HftfeAer  v. /bit,  5  R&C.269;  8D.&R.22. 

Assumpsit,  in  consideration,  that  plaintiff  at 
defendant's  request  would  consent  to  suspend  pro- 
ceedings against  another  person,  defendant  pro- 
mised to  pay  the  debt  on  a  certain  day:  averment, 
that  plaintiff  did  suspend  the  proceedings.  The 
agreement  proved  was  in  writing  as  follows: "  the 
plaintiff  having  at  my  request  consented  to  sus- 
pend proceedings,  &c:" — Held,  1st,  that,  as  the 
request  must  have  preceded  the  consent  to  sus- 
pend proceedings,  the  contract  was  properly  de- 
clared on,  as  an  executory  contract ;  2dly,  that 
the  consideration  for  the  promise  was  good,  as  it 
must  be  taken  as  a  consent  to  suspend  the  pro- 
ceedings, at  least  until  the  day  defendant  was  to 
pay  the  debt;  3dly,  that  after  verdict,  the  aver- 
ment that w  plaintiff  had  suspended  proceedings" 
was  sufficient  without  specifying  for  what  pe- 
riod.   Payne  v.  Wilson,  7  R  &  C.  423;  1  M.  & 

A.  &  B.  were  litigant  parties  in  several  actions, 
C.  was  the  attorney  of  R,  and,  at  a  meeting  to 
settle  the  actions,  it  was  agreed  between  A.  and 
B-,  in  the  presence  of  C,  inter  alia,  that  C.  should 
give  his  promissory  note  at  two  months,  as  a 
collateral  security  from  R  to  A.  of  a  sum  of 
450L,  and  it  was  added  that  all  the  effects  which 
A.  had  of  B.'s,  should  be  delivered  up  to  C,  as 
B.'s  attorney;  C.  signed  the  note  at  the  meeting 
immediately  after  the  signing  of  the  agreement: 
— Held,  in  an  action  on  the  note  by  A.  against 
C,  that  the  delivery  up  of  the  effects  was  not  a 
condition  precedent  to  the  right  of  A.  to  claim 
the  money.  Irving  v.  King,  4  C.  &  P.  309 — 
Tenterden. 
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IX.   Paooebdinqs  in  Equity. 


1.  Inadequacy  of  Consideration. 

Contracts  entered  into  by  parties  knowing 
their  rights,  though  upon  inadequate  considera- 
tion, shall  not  be  set  aside.  Stephens  v.  Bateman, 
lBro.CC.  22. 

A  contract  was  executed,  though  the  consider- 
ation was  inadequate,  as  it  did  not  amount  to 
fraud ;  but  without  costs.  Burrows  v.  Lock,  10 
Ves.  jun.  470. 

Inadequacy  of  value  is  not  in  itself  sufficient 


t 


to  set  aside  a  contract     Griffith  v.  SpratUy,  1 
Cox,  383. 

But  when  gross,  it  is  strong  evidence  of  fraud. 
Lowther  v.  Lowther,  13  Vcs.  jun.  103.  And  see 
Low  v.  Barchard,  8  Vcs.  jun.  133. 

It  is  a  badge  of  fraud,  upon  which  a  contract 
shall  be  set  aside.  Hcathcote  v.  Paignon,  2  Bro. 
C.  C.  167. 

Mere  inadequacy  of  price,  where  it  cannot  be 
used  as  evidence  of  fraud,  is  not  in  itself  suffi- 
cient to  prevent  the  court  from  decreeing  a  spe- 
ci6c  performance  of  an  agreement  for  the  pur- 
chase of  land.    Collier  v.  Brown,  1  Cox,  428. 

Relief  was  given  in  equity  upon  inadequacy  of 
consideration,  so  extreme,  as  to  satisfy  the  court, 
that  there  must  have  been  imposition  or  oppres- 
sion.    Underhiil  v.  Horwood,  10  Ves.  jun.  209. 

A  bill  was  filed  to  compel  the  transfer  of  cer- 
tain stock,  the  reversionary  interest  in  which  had 
been  formerly  purchased  by  the  plaintiff,  and  had 
now  become  vested  in  possession.  The  transfer 
was  resisted  by  the  vendor,  and  the  trustees  of 
the  settlement  under  which  he  claimed,  on  two 
grounds — first,  fraud,  or  undue  advantage — and 
secondly,  inadequacy  of  the  consideration.  The 
first  wholly  failed  in  evidence.  On  the  second 
point,  the  effect  of  the  evidence  was,  that  the 
price,  given  was  sufficient,  according  to  the  opi- 
nion of  auctioneers,  and  persons  of  that  descrip- 
tion, but  was  about  two-thirds  of  the  value,  cal- 
culated by  actuaries  from  the  tables: — Held,  that 
the  inadequacy  of  the  consideration  was  not  suf1 
ficiently  proved.  Potts  v.  Curtis,  1  Younge,  543. 

2.  Impossibility  of  Performance. 

A  court  of  equity  will  relieve  against  a  con- 
tract, become  impossible  to  be  performed.  Smith 
v.  Morris,  2  Bro.  C.  C.  311. 

On  the  question  of  executing  an  agreement, 
hardship  cannot  be  regarded,  unless  it  amounts 
to  a  degree  of  inconvenience  and  absurdity,  so 
great  as  to  afford  judicial  proof  that  such  could 
not  be  the  meaning  of  the  parties.  Pribble  v. 
Boghurst,  1  Swans.  329. 

Specific  performance  of  an  agreement  to  build 
may  be  decreed  if  sufficiently  certain,  but  a  ge- 
neral covenant  to  lay  out  a  certain  sum  in  a  build- 
ing of  a  certain  value,  cannot  be  so  executed. 
Mosely  v.  Virgin,  8  Ves.  jun.  184. 

3.  Other  things. 

A  person  executing  a  deed  for  the  purpose  of 
defrauding  the  law,  cannot  come  into  equity  for 
the  purpose  of  setting  it  aside,  even  though  the 
instrument  has  never  been  made  use  of;  and, 
therefore,  if  A.  convey  an  estate  to  R  as  a  quali- 
fication to  kill  game,  equity  will  not  compel  a  re- 
conveyance. Roberts  v.  Roberts,  1  Daniel,  143: 
S.  C.  nom.  Doe  d.  Roberts  v.  Roberts,  2B.&A. 
369 ;  2  Chit.  272. 

Two  parties,  treating  for  a  lease,  agree  by  arti- 
cles in  writing,  that  the  amount  of  rent  shall  be 
settled  by  arbitration ;  the  arbitrators,  in  case 
they  disagreed,  Co  have  power  to  call  in  a  third 
party,  and  his  decision,  with  that  of  one  of  the 
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arbitrators,  to  regulate  the  rent  The  arbitrators 
disagree,  and  an  umpire  is  appointed.  He,  in 
making  his  valuations,  takes  into  account  an 
agreement  made  with  himself  by  the  lessee  to  lay 
out  a  considerable  sum  in  repairs,  which  agree- 
ment or  obligation  the  lessor,  by  the  original 
agreement  between  the  parties,  has  no  power  to 
enforce.  The  arbitrator  for  the  lessee  agrees  to 
the  valuation,  not  as  the  result  of  his  own  judg- 
ment, but  after  consulting  the  lessee,  and  at  the 
instigation  of  the  lessee's  wife.  The  House  of 
Lords,  reversing  a  decision  of  the  court  below, 
held,  that,  under  these  circumstances,  a  specific 
performance  ought  not  to  be  granted.  Chichester 
v.  MchUire,  1  Dow  &  Clark,  460 ;  4  Bligh,  N.  S. 

7a 

Though  a  parol  waiver  of  a  written  contract, 
amounting  to  a  complete  abandonment,  which  is 
clearly  proved,  or  even  parol  variations  so  acted 
upon,  that  the  original  agreement  could  no  longer 
be  enforced  without  injury  to  one  party,  would 
bar  a  specific  performance:  yet  variations  verbal- 
ly  agreed  upon  are  not  sufficient  to  prevent  the 
execution  of  a  written  agreement,  the  situation 
of  the  parties  in  all  other  respects  remaining  the 
same.    Price  v.  Dyer,  17  Ves.  jun.  356. 

Treaty  and  negotiations  for  a  variation  of  the 
terms  of  a  contract  will  not  amount  to  a  waiver, 
unless  the  circumstances  show  that  it  was  the 
intention  of  the  parties  that  there  should  be  an 
absolute  abandonment  and  dissolution  of  the 
contract    Robinson  v.  Page,  3  Rubs.  114. 

4.  Proceedings, 

Specific  performance  of  a  contract  by  a  com- 
petent party,  where  its  nature  and  circumstances 
are  unobjectionable,  is  as  much  of  course  as 
damages  at  law.    Hall  v.  Watren,  9  Ves.  jun. 

6oa 

An  infant  cannot  sustain  a  suit  for  the  specific 
performance  of  a  contract,  because  the  remedy  is 
not  mutual.    Flight  v.  Bolland,  4  Rubs.  29a 

Where  damages  in  an  action  at  law  for  a 
breach  of  contract  to  sell  a  chattel,  would  be  an 
insufficient  remedy  for  the  purchaser,  although 
a  sufficient  remedy  for  the  vendor ;  a  demurrer 
to  a  bill  by  the  vendor  for  a  specific  performance 
was  overruled,  because  the  remedy  in  equity 
must  be  mutual  for  purchaser  and  vendor.  Wi- 
thy v.  Cottle,  1  Sim.  &  Stu.  174. 

After  a  decree  for  a  specific  performance 
against  a  defendant,  he  cannot  proceed  by  action 
at  law  on  the  contract  for  damages.  Reynolds  v. 
Nelson,  6  Madd.  290. 

A  bill  for  the  specific  performance  of  an  agree- 
ment, was  dismissed  upon  the  lapse  of  time, 
without  proceeding  in  the  performance.  Alley 
v.  Deschamps,  13  Ves.  jun.  225. 
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I.  Nature  of  Tenure. 


1.  Creation  and  General  Incidents, 

A  copyhold  must  have  been  such  time  out  of 
mind,  and  cannot  be  created  within  the  time  of 
legal  memory.  Roe  d.  Newman  v.  Newwtmu.  2 
Wils.125. 

After  a  grant  of  the  soil  of  wastes  to  trustees 
for  the  use  of  the  copyholders  in  free  socage,  the 
lands  when  inclosed  will  be  freehold,  and  not 
copyhold.    Jto*i  v. /«fr«Z/,  2  T.R.  415. 

A  copyhold  cannot  be  created  by  operation  of 
law,  but  must  have  been  demised  or  demisable 
by  °°Py time  out  °f  mind.    Id. 

Where  there  is  no  custom  for  that  propose,  the 


Nature  of  Tenure. 


[COPYHOLD]         Nature  of  Tenure.       625 


lord  of  a  manor  cannot  make  a  new  grant  of 
copyhold.    Rex  v.  Hornchurch,  2  B.  &  A.  189. 

If  there  be  a  custom  within  the  manor  for  a 
lord  to  grant  parcels  of  the  waste  by  copy  of  court 
roll,  the  premises  granted  in  that  mode  are  well 
described  as  copyhold  premises,  though  the  date 
of  the  grant  be  modern.  Norihwick  (Lord)  v. 
Sianway,  3  B.  &  P.346:  &  C.  not  &  P.  6  East,  56. 

A  grant  of  parcel  of  the  waste  of  a  manor  to 
hold  to  R  and  his  heirs  by  way  of  increase  to  his 
copyhold,  by  such  services  as  the  copyhold  was 
subject  to,  for  which  B.  paid  a  fine  of  10s.  was 
held  not  to  enure  as  copyhold,  there  being  no 
custom  to  warrant  such  grant,  nor  as  an  estate 
in  fee-simple.    Rex  v.  WUby,  2  M.  &  S.  504 

A  lord  of  the  manor  cannot  grant  copyhold 
lands  to  his  wife  ;  if  he  does,  the  grant  is  void. 
Firebrase  d.  Symes,  v.  Pennant,  2  Wils.  255. 

There  is  no  general  custom  for  all  copyholds. 
Everett  v.  Glyn,  6  Taunt  425;  2  Marsh.  84; 
Holt,  1. 

Copyhold  estates  are  liable  to  especial  occu- 
pancy. Doe  d.  Lempriere  v.  Martin,  2  W.  Black. 
1148.  And  see  %ouch  d.  Forte  y.  Forte*  7  East 
186;  3  Smith,  191. 

One  may  hold  the  prima  tonsura  of  land  as 
copyhold,  and  another  may  have  the  soil  and 
every  other  beneficial  enjoyment  of  it  as  free- 
hold. Stammer  $  v.  Dixon,  7  East,  200 ;  3  Smith, 
261. 

An  equitable  estate  tail  in  a  copyhold  does  not 
merge  by  the  accession  of  the  legal  fee.  Merest 
v.  James,  6  Madd.  118. 


A  tenant  of  a  manor  having  been  originally 
admitted  to  a  copyhold  estate,  to  hold  the  same 
for  the  lives  of  H.  D.  the  elder,  and  H.  D.  the 
younger,  afterwards  surrendered  the  same  into 
the  hands  of  the  lord,  and  took  a  regrant  of  the 
same  estate  for  the  lives  of  J.  6.  and  D.  6.  his 
sons,  and  the  life  of  the  longest  liver  of  them 
successively,  according  to  the  custom  of  the  ma- 
nor, and  paid  a  fine  to  the  lord  for  his  admit- 
tance, the  grant  describing  him  as  sole  pur- 
chaser.   By  the  custom  of  the  manor,  when  a 
copyhold  tenement  is  granted  by  copy  of  court- 
roll  to  any  person,  to  hold  the  same  to  such  per- 
son for  the  lives  of  two  or  more  other  persons,  and 
the  life  of  the  longest  liver  of  such  other  persons 
successively,  and  the  grantee  dies  during  the  life 
or  lives  of  any  one  or  more  of  such  other  person 
or  persons,  without  having  devised  the  copyhold 
tenement  by  his  will,  such  one  or  more  of  such 
other  person  or  persons  so  surviving  the  grantee 
shall  be  entitled,  by  virtue  of  such  grant,  to  take 
and  hold  the  copyhold  tenement  successively,  as 
they  are  respectively  named  in  the  grant,  during 
his  or  their  life  or  lives  respectively ;  but  if  the 
grantee  devises  the  copyhold  tenement  by  his 
will,  the  devisee  upon  his  death  shall  hold  the 
same  during  the  life  or  lives  of  such  other  per- 
son or  persons  so  surviving.    The  grantee  de- 
vised his  copyhold  estate  to  his  eldest  son,  one 
of  the  cestui  que  vies  named  in  the  grant,  who, 
upon  his  father's  death,  entered  into  the  posses- 
sion of  the  estate :— Held,  that  the  custom  was 
good  and  valid  in  law,  and  not  being  inconsistent 
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with  the  grant,  barred  the  lord's  right  of  entry. 
Doed.Nepeanv.  Goddard,  2D.  &  R.  773;  IB. 
&C.522. 

Under  a  grant  by  copy  of  court-roll  of  a  rever- 
sionary estate  to  A.  (who  had  before  a  life-estate 
in  the  premises)  habendum  to  him  for  the  lives 
of  B.  and  C.  his  grandsons,  during  the  life  of 
either  of  them  longest  living,  successively,  ac- 
cordingly to  the  custom,  etc  reserving  a  heriot 
and  6s.  rent;  A.  only  takes  the  legs!  estate  in 
reversion,  and  not  the  cestui  que  vies,  there  be- 
ing no  custom  to  enable  them  to  take,  although 
they  were  stated  to  be  admitted  tenants  in  rever- 
sion.   Right  v.  Bawden,  3  East,  260. 

And  though,  in  consideration  of  the  fine  paid 
by  the  grandfather,  the  lord  suffered  the  first  in 
succession  of  the  cestui  que  vies  to  enter  as  ten- 
ant upon  the  death  of  his  grandfather,  and  re- 
ceived the  6s.  rent  from  him  till  his  death;  yet 
he  not  dying  seised  of  the  legal  estate,  his  widow 
could  not  claim  her  free-bench  according  to  the 
custom.    Id. 

Nor  did  such  receipt  of  rent  from  the  cestui 
que  vie  constitute  a  tenancy  from  year  to  year, 
so  as  to  entitle  his  widow  to  notice  to  quit,  the 
rent  not  being  received  as  between  landlord  and 
tenant,  but  attributable  to  another  consideration. 
Id. 

Qusre,  whether  the  surrenderee  or  devisee  of 
copyhold  lands  can  accept  an  enfranchisement 
before  admittance  7  Wilson  v.  Allen.' 1  J.  &,  W. 
611. 

The  heir  may.    Id. 


The  enfranchisement  of  a  copyhold  may,  upon 
proper  evidence,  be  presumed  even  against  the 
crown.  And  where  a  surrender  had  been  made 
to  churchwardens  and  their  successors  in  1636, 
without  naming  any  rent;  but,  in  1649,  the  par- 
liamentary survey  charged  the  churchwardens 
with  6a*.  rent,  under  the  head  of  u  freehold 
rents ;"  and  there  was  no  evidence  of  any  differ- 
ent rent  having  been  paid  since  that  time,  and 
receipts  had  been  given  for  it,  as  for  a  freehold 
rent,  by  the  steward  of  the  manor : — Held,  that 
this  was  evidence  to  be  submitted  to  a  jury,  on 
which  they  might  presume  a  grant  of  enfran- 
chisement, although  the  manor  had  continued 
out  in  lease  from  before  1636  to  1804;  and 
though  a  tablet  of  parochial  benefactions,  at 
least  as  old  as  1656,  which  was  suspended  in  the 
parish  church,  noticed  the  gift  of  the  copyhold 
by  surrender,  but  did  not  notice  any  enfranchise 
ment  of  it  Roe  d.  Johnson  v.  Ireland.  11  East. 
280. 

A  single  admittance  to  copyhold  is  evidence 
to  prove  the  custom  of  the  manor  for  lands  to 
descend  to  the  youngest  nephew.  Doe  d.  Mnrnm 
v.  Mason,  3  Wills.  63. 

Where  a  lord  of  a  manor  admits  a  tenant  a  pen 
the  trusts  of  an  indenture  referred  to  in  the  sur- 
render, he  la  to  be  considered  as  «ftnsfnttng  to 
those  trusts,  and  is  bound  by  them  upon  the 
death  of  the  trustee  without  an  heir.  Weaver  v. 
Mauls,  2  Ross.  &,  Mylne,  97. 

A.  being  seised  of  a  copyhold  in  fee,  surren- 
dered it  to  the  use  of  B.  and  his  heirs,  aocording 


proceed!  of  the  sale  a  nam  of  70W.,  and  interest, 
lor  which  the  surrender  wu  a  security,  and  to 
pay  lbs  overplus  to  A.;  B.  wu  admitted,  and 
died  inteatate  and  without  an  heir,  the  71X11.,  with 
an  arraar  of  interest,  itiU  remaining  due  to  him: 
— Held,  that  the  lord  did  not  become  entitled  to 


byr< 


nofrs. 


reofbeireof  B 


i  right  to  : 
and,  upon  payment  of  what ' 
gage,  to  be  readmitted  as  tenant  in  fee  according 
to  the  custom  of  the  manor: — that  it  was  the  per- 
sonal representative  of  &,  and  not  the  lord,  who 
waa  entitled  to  receive  the  mortgage  debt.     '-' 

Estates  of  inheritance  in  a  manor  wen 
at  the  will  of  the  lord,  according  to  the  custom  of 
the  manor,  subject  to  fines  on  the  death  of  the 
lord  or  tenant,  and  on  alienation,  and  to  other 
dues.     The  tenant   might   alien  by  customary 


•  appear,  and  have  their  namea  ei 
lymg  a  shilling  to  the  stcwar 


ea  entered  on  a  roll, 
paying  a  shilling  to  the  steward.  On  default 
made,  the  lord  might  seize  quousque : — Held, 
that,  in  cases  of  alienation,  the  eatatea  paased  by 
the  conveyance,  II  cen  sod  by  the  lord  ;  and,  where 
the  lands  descended,  the  heir  became  entitled  as 
in  case  of  freehold;  and,  consequently,  that  i 
person  taking  aa  heir  waa  not  bound,  on  inrol 
ment,  to  receive  a  atamped  admittance  from  the 
steward.  Doe  d.  Carlisle  {Earl)  v.  Tbums,  2  11 
&  Adol.  5B5. 

The  generality  and  vagueness  of  description! 
of  copyhold  property  on  the  court-rolls  are  si 
well  known,  that  a  vendor  is  not  bound  to  shop 
how  the  description  on  the  court-roll  is  to  be 
applied  to  the  present  stale  of  the  property,  if 
he  prove  that  the  property  has  actually  been 
enjoyed  and  passed  under  that  descriptir~  c— 
upwards  of  sixty  years.  Long  v.  Collier,  i 
267. 

2.  Cuitomary  Freehold!. 
The  customary  tenement*  in  the  north  of  Eng- 
land, which  are  parcels  of  the  respective  manors 
in  which  they  are  situate,  and  descendible,  from 
ancestor  to  heir,  by  the  hereditary  right,  called 
tenant  right,  though  held  of  the  lord,  according 
to  the  custom,  diner  much  from  copyhold.  Bui 
rail  v.  Dudd,  3  B.  St,  P.  378. 


r.  Atkint,  5  Burr.  2761. 
A  copyhold,  to  which  a  right  of  comm 

annexed,  haling  by  the   custom  of  the 

Tested  in  the  lord  by  forfeiture,  and  been  rogmnt 
ed  by  bim  a*  a  copyhold  tenement  with  the  ap- 
purtenances :— Held,  that  it  baring  always  con- 
tinued demisable,  wliust  in  the  lumds  of  the  lord, 
it  was  a  customary  tenement,  and,  as  such,  was 
still  entitled  to  the  right  of  common.  Badger 
J=W,3E4.A.  153. 


isry  tenement,  to  hare  to  her  and  her  ban, 
to  bold  of  the  lord  by  the  rod,  according  to  1st 
custom  of  the  manor,  by  the  accustomed  rot, 
.  of  court,  customs,  and  services,  is  in  the  hri, 
and  not  in  the  tenant,  though  not  holden  il  the 
will  of  the  lord.  Doe  d.  Cool  v.  Damn,  7  East, 
399 ;  3  Smith,  391. 

Where  a  customary  tenement  is  freehold,  is! 
e  lord,  being  only  tenant  for  life  of  the  saw, 
purchases  the  fee  of  the  castomary  tmemen, 
the  seignory  is  suspended  during  the  life  of  Ik 
lord,  but  revives  at  his  death,  and  the  coatoaan 
tenement  descends  to  his  heir.  Binghtm  v.  (tsar 
gate,  1  Huss.  ft  Myloe,  33. 

Where  the  custom  of  a  manor  requires  i  bar- 
gain and  sale,  aa  well  as  a  surrender  and  toast 
tance,  to  pass  the  customary  tenement,  the  far 
'  ild  is  in  the  tenant,  and  not  in  the  lord,  si 
Where  a  feme  sole,  after  marriage,  wu  sen* 
ted  tenant  of  a  manor  in  the  north  of  Enrhas, 
premises  to  ber  and  her  heirs,  Biefka 
it  right,  according  to  the  custom;  sal 
afterwards  the  lord  executed  a  conreysaeeoftai 
nises  to  the  husband  in  ft*,  mi  » 
francbisud  llic  same  from  all  seigniory  ngab* 
which  they  were  preriously  liable ;  it  seemi  sat 
voyanco,  after  his  death,  did  not  opens 
of  grant  of  the  estate  in  he,  bat  at* 
lent  of  the  tenant-right  estate;  aodtU 
the  wife's  estate  became  a  tenancy  in  fee  asset, 
and  descended  upon  her  beirs;  and  that  tss* 


Jack*m,%  D.&.R.5U;  1  B.  ft  C.  448. 

here,  in  a  manor,  the  copies  of  adnnsesi 
were  anciently  *  to  hold  of  the  lord  tccordtnj  ■ 
the  custom  of  husbandry  of  the  said  manor,' M 
other  copies  were  to  "  hold  at  the  will  of  the  tar 
also,  and  all  the  modern  copies  were  so: — ntaV 
that  this  land  was  copyhold,  and  not  enstonsn 
freehold.  Bourn  v.  Rawlini,  3  Smith,  W-  * 
C.  nom.  Brown  r.  Anolins,  7  East,  509. 

Where  the  tenants  of  a  manor,  formerly  sr 
longing  to  a  monastery,  holding  by  barssrsr 
vice,  and  the  defence  of  Ty  neroouth  Ceafeteh' 
copy  of  court-roll,  and  whose  estates  pssrJ  jf 
surrender  and  admittance,  snowed  in  evidescs  •) 
surrenders,  as  far  back  as  they  existed  in  sJSJ* 
by  admissions  from  the  17  Ells,  to  the  14  Cat- 1 
by  Exchequer  decrees  between  the  lords  as*  ** 
an  ts  in  the  times  of  Eliz.  and  Jar-  1,  by  aa  * 
quisition  of  the  jury  at  the  court-baron  ot  tat  W 
in  Jac  2,  that  they  were  copyholders  of  iasar 
lance,  with  fines  certain,  holding  acfontinr  »■* 
custom  of  husbandry  of  the  manor,  (or  aiajj 
to  the  custom  of  the  manor  generally,)  via*** 
staling  them  to  bold  at  the  will  of  lbs  sard:  «* 
milling  this  evidence  to  outweigh  proof  of  •* 
niatera' accounts  in  the  30  &.  31  Hen.  6,  x  p* 
of  the  manor  from  the  crown  in  9Car.  i.a»d»* 
ing  these  estates  under  the  name  of  Llsi  ■■* 
of  huabandry,  subsequent  n 
reserving  the  coai  m  * 
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customary  heirt  and  surrenderee!,  to  renew  their 
estates  from  seven  years  to  seven  years.  Rotoe 
v.  Brenton,  3M.&R.  361;  8  B.  &  C.  758. 

3.  Qtuui  Tenancy  by  Curtesy, 

A  copyhold  having  descended  to  a  wife  as  heir 
at  law,  who  died  before  admittance,  having  first 
borne  a  child  to  her  husband,  which  died  an  in- 
fant, the  husband  was  held  entitled  to  hold  for 
his  life,  in  the  nature  of  a  tenant  by  the  curtesy 
of  England,  according  to  the  custom  of  the 
manor ;  though  the  only  evidence  of  such  custom 
on  the  rolls  was  three  instances  of  husbands  ad* 
mitted  as  tenants  by  the  curtesy,  according  to 
the  custom,  whose  respective  wives  had  been  ad- 
mitted during  their  lives;  the  title  of  a  wife 
claiming  as  heir  by  descent  being  complete  with- 
out admittance,  by  the  general  law  of  copyhold, 
and  the  title  of  a  tenant  by  the  curtesy  being 
also  by  the  operation  of  law.  Doe  d.  Miljier  v. 
Brightwen,  10  East,  583. 

And  having  such  good  title  to  the  possession  at 
tenant  by  the  curtesy,  his  possession  of  the  co- 
pyhold after  his  wife's  death  will  be  referred  to 
that,  and  not  to  any  adverse  title;  though  he 
were  admitted  after  his  wife's  death  to  hold  to 
him  pursuant  to  the  settlement,  by  which  the 
estate  of  the  wife  was  limited  to  the  survivor  in 
fee;  so  as  to  let  in  the  title  of  the  heir-at-law  of 
the  wife  in  ejectment  brought  within  20  years 
after  the  husband's  death.  And  though  one- 
third  of  the  copyhold  had  been  settled  many 
years  before  upon  a  third  person  for  life ;  but  no 
surrender  having  been  made  to  the  trustees  under 
the  settlement,  the  legal  estate  had  remained  in 
the  heirs  of  the  tenant  last  seised  and  admitted : 
and  the  steward  of  the  manor  appointed  by  the 
heir-at-law  and  her  husband,  had,  in  his  accounts 
after  the  wife's  death  (which  was  evidence  of  hk 
having  done  the  same  in  her  lifetime)  for  above 
20  years  back,  debited  himself  with  the  receipt  of 
two-thirds  of  the  rent  for  the  husband,  on  ac- 
count of  his  wife,  and  the  remaining  one-third 
for  such  other  person  claiming  under  the  settle- 
ment; yet  such  payment  to  the  latter  must  be 
taken  to  have  been  made  by  the  consent  of  the 
person  entitled  at  law  to  the  whole;  so  as  to  do 
away  the  notion  of  an  adverse  possession  by  the 
husband  of  that  one-third,  distinct  from  his  pos- 
session of  the  other  two-thirds,  as  tenant  by  the 
curtesy  after  his  wife's  death,  in  an  answer  to 
a  claim  by  the  heir-at-law  of  the  wife  against  the 
devisee  of  the  husband,  who  set  up  an  adverse 
possession  for  above  20  years  after  the  wife's 
death.    Id. 

Nor  will  any  release  from  the  heir-at-law  liv- 
ing at  the  time  of  such  curtesy  estate  be  pre- 
sumed during  that  period ;  nor  after  his  death 
from  the  present  heir-at-law,  who  might  be  called 
upon  in  equity  to  discover  it,  if  given ;  though 
such  release  if  proved  or  presumed  would  bar  the 
copyholder's  claim.    Id. 

4  Mode  cf  barring  Entails. 

A  custom  to  bar  the  entails,  of  copyhold  land 
either  by  recovery  suffered,  or  by  surrender  in 


end  admisBions  from  1663  to  1777,  (including 
admissions  of  the  several  tenants  to  the  estate 
immediately  in  question :)  in  all  which  they  were 
stated  to  hold  at  the  will  of  the  lord,  as  well  as 
according  to  the  custom  of  husbandry  of  the 
manor,  &c;  yet  as  there  was  evidence  for  more 
than  a  century  past,  that  the  lord  had  leased  the 
coal  and  limestone  under  the  copyhold  lands  in 
different  parts  of  the  manor,  and  had  received 
rent  for  the  same :  and  that  the  lessees  of  the 
lord,  and  not  the  tenants,  had  taken  the  coal  and 
limestone : — Held,  that  such  acts  of  ownership 
explained  the  nature  of  the  tenure,  according  to 
the  custom  of  husbandry  of  the  manor,  etc.  and 
showed,  in  aid  of  the  other  evidence,  that  the 
freehold  was  in  the  lord,  and  not  in  the  tenants ; 
end,  at  any  rate,  the  evidence  preponderating  so 
much  in  favour  of  the  lord,  the  court  would  not 
disturb  a  verdict  given  for  him.  Id. 

If  the  lord  of  a  manor  convey  a  customary  es- 
tate to  the  tenant,  he  cannot  reserve  to  himself 
the  ancient  services ;  for  the  tenant  by  reason 
of  the  statute  of  quia  emptores  must  then  hold 
of  the  superior  lord.  Braaehaw  v.  Lawoon,  4  T. 
R.443. 

Where  the  lord  of  a  customary  manor,  by  his 
deed,  made  since  the  statute  of  quia  emptores, 
granted  to  his  customary  tenant,  who  then  held 
by  the  payment  of  certain  customary  rents,  and 
other  services,  that  in  consideration  of  a  sixty- 
one  penny  fine,  (or  sixty-one  years'  rent,)  he,  the 
lord,  ratified  and  confirmed  to  the  tenant  and  his 
heirs,  all  his  customary  and  tenant-right  estate, 
with  the  appurtenances,  A.&,  and  granted  that 
the  tenant  and  bis  heirs  should  be  thereof  freed, 
acquitted,  exempted,  and  discharged,  from  the 
payment  of  all  rents,  fines,  heriots,  &<%,  dues, 
customs,  services,  and  demands,  at  any  time 
thereafter  happening  to  become  due,  in  respect 
of  the  tenancy ;  except  Id.  yearly  rent,  and  also 
excepting  and  reserving  suit  of  court,  with  the 
service  incident  thereto;  and  saving  and  reserv- 
ing all  royalties,  escheats,  and  forfeitures,  and 
all  other  advantages  and  emoluments  belonging 
to  the  seignory,  so  as  not  to  prejudice  the  immu- 
nities thereby  granted  to  the  tenant;  and  also 
granted  liberty  to  cut  timber,  and  to  sell  or 
lease,  &c.  without  license; — Held,  that  such 
confirmation  to  the  tenant  of  bis  customary  and 
tenant-right  estate,  freed,  &c.  from  all  rents  and 
services  except,  &c,  was  tantamount  to  a  release 
of  those  rents  and  services  not  specifically  ex- 
cepted ;  and  that  by  virtue  thereof,  the  customary 
tenement  became  frank-free,  or  held  in  free  and 
common  socage ;  and  that  the  old  customary  es- 
tate, which  before  was  not  devisable,  was  extin- 
guished, and  became  thereupon  devisable  by  the 
statute  of  wills.  Such  customary  estates,  which 
are  peculiar  to  the  north  of  England,  are  not 
freehold,  but  seem  to  fall  under  the  same  gene- 
ral consideration  as  copyholds ;  alienable  by  bar- 
gain and  sale,  and  admittance  thereon,  and  not 
holden  at  the  will  of  the  lord.  Doe  d.  Reay  v. 
Huntington,  4  East,  270. 


The  oonventionary  tenants  within  the 
siooable  manors  of  the  Duchy  of  Cornwall,  have 
a  perpetual  indefeasible  right  to  them  and  their 


surrender,  may  subsist,  ci 


irrcntly  with  a  cus- 


tom to  bar  by  «  recover y  in  the  lord's  conrt,  though 
the  instances  are  much  less  frequent.  Dot  ' 
WigUieick  v.  Tiuby,  3  W.  Black.  944. 

W  here,  therefore,  it  wss  left  to  the  jury  to  say 
whether  the  custom  was  to  bar  by  recovery  or 
surrender,  without  staling  to  them   that   such 

raw  another,  the  court  grunted  a  now  dial  Doe 
d.  WuUkead  v.  Ouingbrooke,  9  Moore,  68;  2 
Bine.  TO. 

Slight  evidence  suffices  to  prove  a  custom  to 
bar  by  recovery,  because  it  ia  advene  to  the  in- 
terest of  those  who  make  the  evidence.  Doe  d, 
Dauttay  V.  Duunety,  1  Taunt.  674. 

A  single  instance  of  a  surrender  in  fee  by  te- 
nant in  special  tall  of  a  copyhold  estate,  M  evi- 
dence to  prove  a  eastern  within  the  manor  to  bar 
entails  by  surrender,  though  the  surrenderor  hai 
not  been  dead  90  yean,  and  though  one  instance 
be  proved  of  a  recovery  suffered  by  tenant  in  tail 
h,  bar  the  entail.  Roe  it.  Assert  v.  Jeffery,  2 
M.&&99. 

An  attorney  may  be  appointed  for  the  purpose 
of  suffering  a  recovery  of  copyhold  hinds,  — ■ — 
there  be  an  express  custom  to  the  contrary 
■wr  v.  Pagt,  1  Stark.  9— EUenborough. 


I.  Contiracium. 


By  1  WUL  4,  c.  65,  i.  3,  infanta,  femes  covert, 
and  lunatics  may  be  admitted  by  their  guardian, 
committee,  or  attorney. 

By  i .  4,  infants  and  femes  covert  may  for  that 
purpose  appoint  attornies. 

In  order  to  effectuate  the  intention  of  the  par- 
ties, the  court  will  construe  the  word  -  or"  to 
mean  "and,"  as  well  in  a  surrender  of  copyhold 
premises  as  in  a  will.  Wright  v.  Kemp,  3  T.H. 
470. 

John  Lealand  surrendered  a  copyhold  in  his 
occupation  to  the  use  of  Joseph  Lealand  arid 
John  Lealand  his  son,  for  their  lives  and  the  life 
of  the  survivor;  remainder  to  the  heirs  of  the 
body  of  the  said  John  Lealand,  son  of  Joseph  L.; 
remainder  to  the  right  heirs  of  the  said  John 
Lealand : — Held,  that  the  ultimate  remainder 
waa  meant  for  the  right  heirs  of  John  the  surren- 
deror, as  well  because  John  the  surrenderee  is 
before  described  with  the  addition  of  the  son  of 
Joseph,  u  of  the  manifest  futility  of  giving  John 
the  surrenderee  an  estate  tail,  and  afterwards  a 
fee  in  succession.  Though,  if  the  construction 
bad  been  left  doubtful,  the  ultimate  remainder 
would  have  continued  in  the  Bnrrenderor.  Roe 
"  r.  /"lister,  9  East,  405. 

■  ■  his  copyhold  cot- 


o  possess! 


"J* 


the  erolt,  be- 
tween which  and  the  cottage  and  garden  Ihtrt 
waa  only  a  gooseberry  hedge,  wss  in  (he  ictal 
occupation  of  a  tenant  at  the  time;  yet  held,  IhU 
the  whole  passed  under  the  description  of  *  J 
this  copyhold  cottage  and  premise* ;"  the  sonk, 
"  then  ia  hie  own  possession,"  bang  merdji 
mistaken  description,  following  the  uiiCikt  a* 
the  surrender,  which  mentions  the  croft  with  nt 
rest  as  then  being  i 
d.  Lamb  v.  Pear*,  11  East.  58. 

Ancient  admissions  of  the  __,, 
those  under  whom  he  claims  the  land,  by  Ihek 
acription  of  Ires  acres  path,  may  be  oanstrad 
only  to  carry  the  prima  tonsura,  if,  in  bet,  tati 
have  enjoyed  no  more  under  such  adniiasrss, 
while  another  has  had  the  after  -crop,  and  ktj r* 
the  trees  and  fences,  scoured  the  ditches,  rajairat 
the  fences,  and  kept  the  drains,  though  Oh  «orf 
bolder  may  have  paid  all  the  rates  and  im 
r,.h;.,h ......  ,«u; —  -.-..-    n         . ■  ■  ■  Tk*m. 


Where  there  is  a  grant  of  a  particokr  las*. 


belonging  to  it,  the  addition  of  aa  iHf" 

frustrate  the  grant;  but  whom  a  grant  is  isr"* 
ral  terms,  there  the  addition  of  a  perttcskr  * 
cumstance  will  operate  byway  ofrestrictasjaw 
modification  of  such  grant;  therefore,  "bet <*> 
having  customary  tenements,  compounded  set 
unooinpoiuidcd,  surrendered  to  the  me  of  *• 
will  "  all  and  singular  the  lands,  teoemena,  at. 
whatsoever,  in  the  manor  which  he  heldof  th 
lord  by  copy  of  court-roll,  in  whose  tews*  • 
occupation  soever  the  same  were,  bring  «f  *■ 

£  early  rent  to  the  lord  in  the  whole  of  41* 
J  A,  and  compounded  tor :— Held,  that  U* 
words  and  "  compounded  for,"  restrsiaed  as 
operation  of  the  surrender  to  that  deserintwsl 
copyholds  then  belonging  to  the  sorrense* 
And  that  the  words,  "  being  of  the  yearly  ral 
A.c,  of  41  10s.  8  jA,"  which  were  not  takers* 
to  any  actual  amount  of  bis  rents,  either  ear 
pounded  or  uncompounded,  though  much  w*ra 
to  the  whole  than  to  the  compounded  istfy,  *"■ 


mi 


i  pounded  a  Jr. 
not  qualify  or  impugn  thai  resti'  ■""" 
ConoUy  v.  Vernon,  5  East,  51 ;  1 


2.  Operation. 
Relation  of  Time.]— The  title  to  rssvkdi 
lands  rolatea  back  from  the  time  of  Ihe  ssssr 
tance  to  the  surrender,  aa  against  ail  penW  ■ 
the  lord,  so  that  the  surrenderee  may  itoric" 
ejectment  againat  the  surrenderor  on  a  dees' 
laid  between  the  times  of  surrender  and  le"* 
tance.  Hotdftut  d.  Woollen  v.  Osaka*,  1  *■ 
R.  600;  4  Burr.  1953. 


An 


admittanee  of  the  surrenderee  befcsee* 

laintain  ejectment  brought  by  bini  "*• 

Mm  •  demise  hud  between  bV  is* 
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of  surrender  and  admittance.    Doe  d.  Benmng. 
ion  v.  Hall,  16  East,  208. 

The  devisee  of  a  copyhold  or  customary  estate, 
which  had  been  surrendered  to  the  use  of  the 
will,  having  died  before  admittance,  her  devisee, 
though  afterwards  admitted,  cannot  recover  in 
ejectment;  for  his  admittance  has  no  relation  to 
the  last  legal  surrender,  but  the  legal  title  re- 
mains in  the  heir  of  the  surrenderor.  Doe  d. 
Vernon  v.  Vernon,  7  East,  6 ;  3  Smith,  6. 

A~,  a  copyolder  for  life,  remainder  to  &,  sur- 
renders his  own  and  R*s  estate  (over  which 
latter  he  had  no  control,  and  by  which  he  let  in 
B.*e  remainder,)  and  takes  a  new  copy  for  the 
lives  of  himself,  C.  and  B.  successive;  and  on 
A.*s  death,  after  20  years  had  run  against  Bn  B. 
enters  on  the  possession  then  vacant: — Held, 
that  as  against  C,  who  bad  no  possession  and  no 
title,  B.  might  defend  his  legal  title,  coupled 
with  possession,  in  ejectment ;  however  20  years 
advene  possession  by  A.  might  have  barred  ft's 
possessory  right  as  against  nim ;  or  might  have 
disabled,,&,  if  he  had  continued  out  of  possession, 
from  recovering  in  ejectment  Doe  d.  Burrougk 
¥.iZeade,8East,353. 

One  who  was  admitted  tenant,  upon  a  claim  as 
administrator  de  bonis  non  to  the  grantee  of  a 
eopyhold  pur  autre  vie,  having  no  title  in  such 
character,  cannot  recover  in  ejectment  by  virtue 
of  such  admission,  as  upon  a  new  and  substantive 

Snt  of  the  lord.    Zouche  d.  Forte  v.  Forte,  7 
it,  186;  3  Smith,  191. 

What  Eetate.] — Devisees  of  contingent  re- 
mainders  in  a  copyhold,  not  being  in  the  seisin, 
cannot  make  a  surrender  of  their  interest;  nor 
will  such  a  surrender  operate*  by  estoppel  against 
the  parties  or  their  heirs.  Doe  d.  nlackeeU  v. 
Tbmkine,  11  East,  185.  And  $ee  Doe  d.  Lushing- 
ion  v.  Landaff,  2  N.  R.  491. 

A  surrender  of  copyhold  lands  to  the  use  of  a 
will  only  operates  on  the  estate  which  the  sur- 
renderor has  at  the  time  of  the  surrender.  Doe 
d.  IbboU  v.  Cowling,  6  T.  R.  63. 

And  therefore  if  a  copyholder,  having  an  estate 
pur  autre  vie,  surrender  all  his  estate  in  posses- 
sion, remainder  or  expectancy,  to  the  use  of  his 
will,  and  afterwards  take  the  foe  by  descent,  and 
then  dispose  of  the  foe  by  will,  the  fee  will  not 
by  it    Id. 


The  testator  being  tenant  of  copyhold  pre- 
mises, at  Crondall,  under  four  several  admissions 
to  the  nse  of  himself  for  life  and  of  such  person 
as  he  should  appoint,  and  in  default  of  appoint- 
ment, to  the  use  of  himself  in  fee,  subject  to  cer- 
tain quit-rents,  and  being  seised  and  possessed 
of  other  real  estates  in  Great  Britain  and  Ire- 
land, and  of  a  leasehold  estate  held  under  two 
leases  at  Blansby,  devised  his  whole  real  estate 
in  lands,  in  Great  Britain  or  Ireland,  to  his  wife 
for  life,  and  after  her  death  to  be  divided  between 
his  two  nephews,  and  their  respective  issue,  and 
in  default  of  such  issue,  to  be  divided  between  the 
children  of  his  nieces,  &c. ;  and  by  a  codicil,  re- 
citing that  he  had  ordered  all  his  estates  in  Great 
Britain  and  Ireland,  after  the  decease  of  his  ne- 


phews without  issue,  to  be  divided,  &o,  he  re- 
voked the  same;  and  before  that  division  devised 
his  whole  real  estate  to  B.  and  his  heirs  male, 
Ac,  and  devised  his  two  leases  with  the  quit- 
rents  of  his  lands  in  Crondall  and  in  Blansby  to 
B.,  after  his  wife's  decease : — Held,  that  B.  after 
the  wife's  death,  took  a  fee  in  the  copyhold  pre- 
mises.   Cuthbert  v.  Lempriere,  3  M.  i  S.  159. 

A  copyhold  was  surrendered  to  the  use  of  hus- 
band and  wife  for  their  lives,  and  the  life  of  the 
longer  liver  of  them,  and,  from  and  after  the  de- 
cease of  the  survivor,  to  the  right  heirs  of  the  sur- 
vivor for  ever : — Held,  that  the  husband  and  wife 
took  a  vested  estate  for  their  joint  lives,  as  well 
as  for  the  life  of  the  survivor,  with  a  contingent 
remainder  in  fee  to  such  survivor.  Doe  d.  Dor- 
mer v.  Wilton,  4  B.&  A.  303. 

A  surrender  of  a  copyhold  **  to  husband  and 
wife,  and  the  survivor,  and  after  the  death  of  the 
survivor,  to  the  right  heirs  of  both,"  vests  an  im- 
mediate fee-simple  in  the  husband  and  wife  by 
entireties,  and  the  husband  cannot  alien  or  devise 
any  part  of  it,  but  on  ,his  death  the  whole  sur- 
vives to  his  wife.  Oreen  d.  Crue  v.  King,  2  W. 
Black.  1211. 

If  the  heir  apparent  of  a  copyholder  in  foe  sur- 
render in  the  lifetime  of  his  ancestor,  and  sur- 
vive him,  the  heir  of  such  surrenderor  is  not 
estopped  by  that  surrender  of  his  ancestor  from 
claiming  against  the  surrenderee.  QoodtUIe  d. 
Faulkner  v.  Moree,  3  T.  R.  365. 

Quere,  whether  in  the  case  of  a  freehold  estate, 
if  the  heir  bad  made  a  feoffment  under  such  cir- 
cumstances, his  heir  would  not  be  estopped  ?  Id* 

One  seised  in  fee  of  a  copyhold  of  inheritance 
by  descent  ex  parte  materna  surrendered  the 
same  to  the  use  of  himself  for  life,  remainder  to 
such  persons  and  for  such  estates  as  he  should 
by  deed  or  will,  attested  by  three  witnesses,  ap- 
point, remainder  in  default  of  appointment  to 
himself  in  fee;  after  which  he  made  a  mortgage, 
and  surrendered  to  the  use  of  the  mortgagee  in 
fee,  who,  upon  repayment  of  the  principal  and 
interest  surrendered  again  to  the  mortgagor  :— 
Held,  that  the  line  of  descent  was  thereby 
broken,  and  that  the  estate  descended  to  the  pa- 
ternal heir.  Doe  d.  Harmon  v.  Morgan,  7  T.  R. 
103. 

A  dormant  surrender  operates  as  a  severance 
of  a  joint  tenancy,  though  it  is  revocable  during 
the  lifetime  of  the  surrenderor.  Gale  v.  Gale,  2 
Cox,  136. 

3.  Mode  of  Surrender, 

A  person  claiming  to  be  admitted  as  heir  to  a 
copyhold,  need  not  tender  himself  to  be  admitted 
at  the  lord's  court,  if  the  steward,  upon  applica- 
tion to  him  out  of  court;  has  refused  to  admit 
him.    Doe  d.  BurreU  v.  Bellamy,  2  M.  6l  S.  87. 

A  feme  covert  who  surrenders  copyhold  lands, 
ought  previously  to  be  examined  separately  from 
her  husband  by  the  steward  of  the  manor.  Driver 
d.  Berry  v.  Thompoon,  4  Taunt  294. 

But  by  special  custom  she  may  be  separately 
examined  before  two  customary  tenants.  Id. 
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A  custom  for  a  feme  covert  to  surrender  her 
copyhold  lands,  without  the  assent  of  her  hus- 
band, is  bad.  Stevens  d.  Wise  v.  Tyrrell,  2  Wils.  1. 

A  feme  covert,  entitled  to  a  copyhold,  surren- 
dered it  after  secret  examination  by  the  steward, 
to  the  use  of  her  husband  with  his  assent,  testified 
by  his  immediate  admittance : — Held,  that  this 
surrender  was  valid.  Scamon  v.  Maw,  3  Bing. 
378 ;  11  Moore,  243. 

Semble,  that  a  custom  to  surrender  for  inrol- 
ment  at  a  subsequent  court,  within  an  indefinite 
time,  is  an  unreasonable  custom.  Doe  d.  Priest- 
ly v.  Calloway,  9D.&R.  518;  6  B.&C  493. 

4.  To  the  UseofWiU. 

A  copyholder  has  a  right  to  surrender  to  the 
use  of  his  will,  though  there  is  no  instance  of  it 
upon  the  records  of  the  manor.  Church  v.  Mundy, 
15  Ves.jun.403. 

A  custom  in  a  manor  that  copyholds  shall  not 
be  surrendered  to  the  use  of  a  will,  is  bad.  Pike 
v.  White,  3  Bro.  C.  C.  286. 

A  copyholder  in  fee  having  surrendered  to  the 
use  of  his  will,  and  afterwards  surrendering  to 
new  particular  uses,  with  reversion  to  himself  in 
fee,  is  in  by  the  old  use,  and  may  devise  the  re- 
version, without  any  admittance,  or  fresh  surren- 
der to  the  use  of  his  will.  Thrustout  d.  Gower 
y.  Cunningham,  2  W.  Black.  1046. 

Where  a  copyhold  surrendered  to  the  use  of  a 
will  was  devised  to  six  persons,  of  whom  one  of1 
fered  to  be  admitted,  but  the  lord  refused  to  admit 
him  :-— Held,  that  the  lord  ought  to  have  admit- 
ted  him,  and  could  not  seize  quousque,  &c.  Roe 
d.  Ashton  v.  Button,  2  Wils.  162. 

The  statute  55  Geo.  3,  c  192,  which  was  pass- 
ed u  to  remove  certain  difficulties  in  the  disposi- 
tion of  copyhold  estates  by  will,**  extends  only 
to  supply  surrenders  in  form,  but  not  surrenders 
in  substance:  therefore,  where  a  feme  covert 
omitted  to  surrender  to  the  use  of  her  will: — Held, 
that  the  case  was  not  within  that  statute.  Doe 
d.  Nethercotev.  BartU,  1  D.  &R.81;  5  B.  &,  A. 
492. 

If  a  copyhold  be  surrendered  to  such  uses  as 
a  feme  covert  shall  by  will  or  codicil  appoint,  a 
paper,  purporting  to  be  a  will,  though  made  by 
her  living  with  her  husband,  is  &  good  execution. 
Driver  d.  Berry  v.  Thompson,  4  Taunt  294. 

Since  the  statute  55  Geo.  3,  c.  192,  a  copyhold 
estate  will  pass  under  a  general  devise  of  all  the 
testator's  real  estate,  although  there  was  no  pre- 
vious surrender  to  the  use  of  his  will.  Doe  d. 
Clarke  v.  Ludlam,  5  M.  &  P.  48;  7  Bing.  275. 

A  dormant  surrender  of  a  copyhold,  (that  is,  a 
surrender  to  A.  on  condition  to  perform  the  will 
of  the  surrenderor,)  will  vest  an  estate  in  the  dor- 
mant surrenderee,  sufficient  to  support  the  con- 
tingent remainders  of  the  surrenderor's  will, 
without  the  interposition  of  trustees  for  the  pur- 
pose.   Gale  v.  Gale,  2  Cox,  136. 

■ 

5.  Necessity  of  Admittance. 
A  mandamus  to  the  lord  to  admit  to  a  copy- 


hold does  not  lie-    WiUiams  v.  ImsdsU  {Uri,) 
3  Ves.  jun.  754 

A  mandamus  to  the  steward  of  a  manor  to«i 
mit  a  copyholder  claiming  by  descent,  refined, 
on  the  ground  of  descent  giving  a  complete  titk 
without  admittance.  Rex  v.  Rennetl,  2  T.  R.  198. 

Where  a  copyholder  surrendered  to  the  ok  d 
his  will,  and  thereby  ordered  two  persona  to  sell 
and  apply  the  money  for  the  purposes  in  the  will : 
— Held,  that  they  might  sell  without  being  li 
mitted ;  and  that  the  lord  was  bound  to  u\ak 
the  vendee,  upon  the  payment  of  only  one  fine. 
Holder  d.  Sulyard  v.  Preston,  2  Wils.  400. 

A  surrender  out  of  court  to  the  use  of  hit  wS, 
made  by  the  surrenderee  of  a  copyhold  before  to 
admittance,  is  absolutely  void  and  of  no  efet, 
and  cannot  be  made  good  by  his  subsequent  id- 
mittance.  Doe  d.  Tofitld  v.  Tofield,  11  East,  Sat 

Till  admittance  of  the  surrenderee  of  a  eosf 
hold  upon  mortgage,  the  surrenderor  conthiaei 
the  legal  tenant,  and  he  cannot  devise  the  eootf 
oC  redemption,  even  after  the  surrender  miaV, 
without  a  new  surrender  to  the  use  of  his  vil; 
but  the  legal  estate,  which,  on  his  death,  de- 
scends to  his  heir-at-law,  will  carry  the  eqeity 
of  redemption  also  to  the  heir  in  respect  to  tfcs 
mortgage.  Doe  d.  Shewen  v.  Wroat,  5  East,  Ift 
1  Smith,  363:  &  P.  Kentbel  v.  ScrojUm,%1+ 
jun.  30 ;  Floyd  v.  Aldridge,  5  East,  137,  n. 

The  devisee  of  a  copyhold  estate  has  no  tils 
until  admittance,  and  such  a  right  cannot  be  fo- 
feited  to  the  lord,  but  will  continue  in  the  ben 
of  the  surrenderor.  —  d.  Jefferies  v.  —J 
Ld.  Ken.  110. 

Where  the  lord  of  a  manor,  by  copy  of  cos* 
roll,  granted  to  A.  tie  reversion  of  certain  a* 
mises  then  in  his  tenure,  to  have  and  to  boMs 
B.  for  his  life,  immediately  after  the  death  of  A-' 
— Held,  that  B.  might,  on  the  death  of  A,m** 
tain  an  ejectment,  although  he  had  never  bss 
admitted,  he  having  acquired  a  perfect  fegalv[ 
by  the  grant,  without  admittance.  Roe  d.  Cm 
v.  Loveless,  2  B.  At  A.  453. 

If  a  copyhold  be  granted  for  a  term  of  J**1 
the  executor  of  the  termor  is  obliged  to  be  ads* 
tod,  and  the  lord  is  entitled  to  a  fine  upon  J* 
admittance.  Bath  (Eart)  v.  Abney,  1  Bon\»i 
1  Ld.  Ken.  471. 

A  copyhold  may  be  disclaimed  by  parol,*  7 
other  matters  without  deed.  Rex  v.  Wilm\$» 
&R.  140;  10B.&C.80. 

In  the  case  of  a  devise  of  copyhold 
to  the  use  of  the  will,  the  estate  da 
the  heir,  subject  to  the  contingency  of  besjf  ■> 
vested  by  the  admittance  of  the  devisee.  *■ 

No  disclaimer  by  the  devisee,  therefore,  ■  sr 
cessary  to  vest  the  estate  in  the  heir.    U* 

A  surrender  of  chambers  in  New  Inn*  to  j* 

treasurer  and  ancients  of  the  society,  made  '*■ 

their  assent,  to  the  intent  that  they  might  f£ 

the  said  chambers  to  a  purchaser,  passes  ■* 

estate  to  such  purchaser,  before  ailiiiissmnm ;  *+ 

mission  is  not  necessary,  as  in  the  csm  of  «JT 
holdfljto  complete  the giantee's estate, bot»*V 
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lor  the  purpose  of  signifying  the  assent  of  the 
society  that  the  grantee  should  become  a  mem- 
ber of  the  Inn.  Doe  d.  Worry  v.  Miller,  1  T.  R. 
393. 

The  admittance  of  the  particular  tenant  of 
a  copyhold  is  an  admittance  of  the  remainder 
man.    Church  v.  Mundy,  12  Ves.  Jan.  422. 

Where  a  person  claiming  as  heir-at-law,  of 
the  tenant  last  seised  of  a  copyhold,  was  refused 
admission  by  the  lord,  and  a  mandamus  issued, 
bat  the  lord  in  his  return  thereto  did  not  deny  the 
heirship,  except  argumentatively,  the  court  order- 
ed a  peremptory  mandamus.  Rex  v.  Brewers' 
Company,  4D.&R.  492  ;  3  B.  &,  C.  172. 

A  mandamus  lies  against  a  steward  of  a  manor 
for  not  admitting  a  devisee,  under  the  pretence 
that  the  testator  was  insane.    Anon.  Lofft,  390. 

The  admittance  to  a  copyhold  enures  accord- 
ing to  the  title,  though  not  correctly  expressed. 
Church  y.  Mundy,  12  Ves.  jun.  422. 


* 


6.  Proof. 

A  surrender  of,  and  admittance  to  a  copyhold 
may  be  proved  by  the  original  entries  on  the 
court-rolls,  without  showing  a  copy  stamped,  as 
required  by  stat  48  Geo.  3,  c.  149.  Dot  d.  Ben. 
smingUm  v.  Hall,  16  East,  208. 

Where  a  surrender  of  copyhold  lands  is  made 
out  of  court  by  a  deed  of  surrender,  the  copy  of 
court-roll  is  still  evidence  of  the  surrender,  al- 
though the  act  of  48  Geo.  3,  c.  149,  requires  that 
in  such  cases  the  deed  of  surrender,  or  a  memor- 
andum thereof,  ah  til  be  stamped,  and  not  the 
copy  of  the  court-roll,  as  in  all  other  cases.  Doe 
d-  Hawthorn  v.  Mee,  1  Nev.  &.  M.  424 

A  draft  of  the  entry  on  the  court-rolls  of  the 
surrender  and  presentment  of  a  copyhold,  is  good 
evidence  of  the  surrender  and  presentment,  though 
it  appears  that  the  entry  was  never  made  on  the 
rolls.  Doe  d.  Priestley  v.  Calloway,  6  R  At  C. 
484;  9D.&R.518. 

Parol  evidence  of  holding  a  manor  court,  and 
the  proceedings  at  it,  is  admissible.    Id. 

After  long  enjoyment  under  an  admittance  to 
a  copyhold,  semble,  that  a  previous  surrender 
(not  entered  on  the  rolls)  may  bo  presumed. 
Wilson  v.  Allen,  1  J.  &  W.  611. 

IIL  Finks. 

Tenants  in  coparcenery  of  a  copyhold  estate 
are  in  law  but  one  heir ;  and  it  seems  that  they 
are  entitled  to  admittance  upon  the  payment  of 
one  fine  to  the  lord.  Rex  v.  BonsaU,  4  D.  &  R. 
825;  3B.&C.173. 

Therefore  a  mandamus  was  granted  to  admit 
coparceners  on  payment  of  one  set  of  fees.    Id. 

One  fine  cannot  be  assessed  on  the  admission 
to  several  copyhold  tenements.  Grant  ?.  Astle, 
2  Dougl.  722. 

A  mandamus  lies  to  the  lord  and  steward  of  a 
manor,  to  admit  one  to  a  copyhold  tenement  who 
has  a  prima  facie  legal  title,  in  order  to  enable 
him  to  try  his  right;  though  equity  had  before 
refused  to  compel  the  lord  to  admit  him  for  want 


of  his  showing  an  equitable  fight  to  the  pro- 
perty. But  if  were  be  a  claim  of  a  previous  fine 
due  to  the  lord  in  respect  of  the  ancestor  from 
whom  the  party  claims,  the  rule  will  only  be 
granted  on  payment  of  such  fine  or  fines  as  shall 
be  due.  Rex  v.  Coggan,  6  East,  431 ;  2  Smith* 
417. 

A  covenant  to  surrender  a  copyhold  to  a  pur- 
chaser, and  to  make  and  do  all  acts,  deeds,  etc 
for  the  perfect  surrendering  and  assuring  the  pre- 
mises at  the  costs  and  charges  of  the  seller,  is 
not  broken  by  non-payment  of  the  fine  to  the 
lord  on  the  admission  of  the  purchaser;  for  the 
title  is  perfected  by  the  admittance  of  the  tenant, 
and  the  fine  is  not  due  till  after  the  admittance. 
OraJiam  v.  Sime,  1  East,  632. 

A  covenant  made  by  a  copyholder  with  a 
stranger  to  assign  and  surrender  his  copyhold  to 
him,  which  covenant  is  afterwards  presented  by 
the  homage,  does  not  give  the  lord  any  right  to 
a  fine.  Rex  v.  Hendon,  2  T.  R.  484  And  see 
Garland  v.  Jekyll,  2  Bing.  273 ;  9  Moore,  502. 

A.,  a  copyholder,  covenants  to  assign  and  sur- 
render to  B ,  which  covenant  is  presented  by  the 
homage,  but  before  any  surrender,  B.  assigns  his 
interests  to  Cn  to  whom  A.  surrenders ;  C.  has  a 
right  to  be  admitted,  on  payment  of  a  fine  for  his 
own  admittance  only.    Id. 

If  the  lord  of  a  manor  refuse  to,  admit  a  person 
to  whom  a  copyhold  is  surrendered,  on  account 
of  a  disagreement  respecting  the  fine  to  be  paid, 
the  court  will  grant  a  mandamus  to  compel  the 
lord  to  admit,  without  examining  the  right  to  the 
fine ;  for  no  right  to  the  fine  can  arise  till  ad- 
mittance.   Id. 

Where  a  copyholder  in  fee,  who  had  paid  a 
fine  on  his  original  admittance,  surrendered  to 
the  use  of  himself  for  life,  remainder  to  his  wife 
for  life,  remainder  over ;  on  which  surrender  and 
re-admittance  no  new  fine  was  paid,  and  by  the 
custom  a  remainder-man  coming  into  possession 
on  the  death  of  tenant  for  life,  must  be  admitted 
and  pay  a  fine : — Held,  that  such  a  custom  is 
good.  Doe  d.  Whitbread  v.  Jenney,  5  East,  522; 
2  Smith,  116. 

A  custom  to  renew  copyholds  for  lives  can 
only  be  on  payment  of  certain  fines.  Wharton 
v.  King,  3  Anst  659 :  S.  P.  Abergavenny  {Lord) 
v.  Thomas,  3  Anst.  668,  n. 

The  lord  of  a  manor  having  taken  a  full  fine 
on  the  admittance  of  a  tenant  for  life,  is  not  en- 
titled to  another  full  fine  upon  the  admittance 
of  the  remainder-man  as  tenant  in  fee,  unless  the  ^ 
imposition  of  such  latter  fine  is  authorized  by  a 
special  custom  of  the  manor.  Ely  (Dean)  v. 
CaldecoU,  1  M.  &  Scott,  633 ;  8  Bing.  439. 

The  lord  admitting  a  tenant  for  life  may  ap- 
portion the  fine,  but  cannot  remit  it  to  the  tenant 
for  life,  and  charge  the  whole  upon  the  remainder- 
man. Kensington  (Lord)  v.  ManseU,  13  Ves.  jun. 
246. 

The  admission  of  a  tenant  for  life  to  a  copy- 
hold, is  the  admission  of  all  in  the  remainder, 
and  the  lord  may  assess  the  whole  fine.    Id. 

The  lord  of  a  manor  is  bound  to  admit  the 
customary  heir  of  a  copyholder  in  fee,  although 
there  be  a  surrender  to  the  use  of  the  will,  and  a 
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devise  by  the  surrenderor,  there  being  no  claim 
of  admittance  on  the  part  of  the  devisee.  Rex  v. 
Wilson,  5  M.  &,  R.  140;  10  B.  &  C.  80. 

So,  although  it  appear  (upon  the  return  to  a 
mandamus)  that  the  non-claim  of  admittance  on 
the  part  of  the  devisee,  is  the  result  of  a  contriv- 
ance between  him  and  the  customary  heir,  to  de- 
prive the  lord  of  the  fine  which  would  be  payable 
upon  the  admittance  of  the  devisee.    Id. 

Where  by  the  custom  of  a  manor,  persons  not 
being  previously  customary  tenants,  or  not  dwell- 
ing in  the  manor,  purchasing  by  surrender  cus- 
tomary lands  within  the  manor,  were  liable  to 
pay  a  larger  fine  to  the  lord  than  tenants  or  in- 
habitants ;  and  a  person  not  being  a  tenant  or  in- 
habitant, had  purchased  the  equity  of  redemption 
in  a  customary  estate,  and  in  order  to  save  the 
larger  fine  due  in  respect  thereof,  had  subsequent- 
ly become  the  purchaser  of  a  smaller  estate;  the 
court  granted  a  mandamus  to  the  lord  and  stew- 
ard to  admit  him  to  the  latter ;  and  as  the  return 
thereto  did  not  allege  any  act  of  fraud  in  the 
transaction,  the  mandamus  was  made  peremp- 
tory, although  the  effect  of  admittance  to  the 
smaller  estate  would  be  to  defeat  the  lord's  claim 
to  the  fine  due  upon  the  larger  estate  first  pur- 
chased. Rex  v.  Meer  and  ForUm%  2  D.  &  R. 
824 :  S.C.  nom.  Rex  v.  Bougky,  1R&C.  565. 

Indebitatus  assumpsit  lies  for  copyhold  tolls 
and  fines.    Whiiejield  v.  Hunt,  2  DougL  727. 

The  declaration  may  state  generally,  that  the 
defendant  was  indebted  to  the  plaintiff  in  such  a 
sum,  (viz.  the  amount  of  the  fines,  &c^)  for  rea- 
sonable fines  due  and  payable  to  him.    Id. 

If  an  assessment  of  a  copyhold  fine  be  enter- 
ed in  the  court-rolls,  as  or  100Zn  but  that  out 
of  especial  favour  the  lord  remitted  40in  and 
thereby  reduced  it  to  60/.,  and  the  lord  sued  for 
the  fine,  and  the  iury  finding  the  annual  value  of 
the  premises  30t,  gave  a  verdict  for  60/^  the 
lord  cannot  retain  the  verdict  for  the  sum  actual- 
ly due,  but  must  make  a  new  assessment ;  the 
old  assessment,  notwithstanding  the  remitter, 
being  in  law  an  assessment  as  of  1002.  North- 
wick  (Lord)  v.  Stanway,  3  B.  <fc  P.  346;  6 
East,  56. 

The  lord  may  recover  from  a  copyholder  the 
fine  assessed,  by  him  on  admittance,  not  exceed- 
ing two  years'  value  of  the  tenement,  although 
there  be  no  entry  of  the  assessment  of  such  fine 
on  the  court-rolls,  but  only  a  demand  of  such  a 
sum  for  a  fine  after  the  value  of  the  tenement 
had  been  found  by  the  homage.    Id. 

The  lord  of  a  manor  can  never  be  entitled  to 
more  than  two  years'  intrinsic  value  of  the  estate, 
as  a  fine  upon  admission ;  therefore  a  custom  to 
take  10  per  cent,  on  the  purchase  money,  be  it  of 
ever  so  long  continuance,  cannot  bind.  Leake 
v.  Pigot  (Lord,)  1  Selw.  N.  P.  87— Yates. 

And  assumpsit  will  lie  to  recover  back  the 
overplus  above  the  two  years'  value,  if  it  was  paid 
upon  compulsion.    Id. 

The  rent  reserved  in  a  lease  of  copyhold  pre- 
mises, is  not  conclusive  as  to  the  amount  of  a  fine 
payable  to  the  lord,  for  the  tenant  may  show  that 
the  actual  value  of  the  premises  demised  is  less 


than  the  rent  reserved ;  and  the  fine  mart  tear 
tiraated  according  to  the  improved  value.  Fas* 
lam  (Eort)  v.  Howard,  5  M.  &,  P.  148;  7  Hk. 
327. 

A  copyhold  estate  was  vested  in  fourteen  tro- 
tees,  and  by  a  decree  of  the  court  of  Chancery, 
made  in  a  suit  to  which  the  lord  of  the  manor, 
and  the  trustees  for  the  time  were  parties,  it  wm 
ordered,  that  when  at  any  time  the  number  of tk 
trustees  should  be  reduced  to  five,  the  lord  shooH 
with  the  approbation  of  the  muter  in  Cfcaaoay, 
nominate  nine  others  to  be  added  to  the  kit,  to 
whose  use  a  new  surrender  should  be  made,!*! 
that  the  lord  should  admit  them  on  paying  ai* 
sonable  fine.  The  annual  value  of  the  eftate  in 
1000Z.:— Held,  that  56572.  19s.  was  an  am* 
sonable  fine,  on  the  admission  of  fourteen  b» 
tees ;  and  that  the  proper  mode  of  assesnnf  tfae 
fine  was  to  take,  for  the  first  life,  two  yean*  im- 
proved value;  for  the  second  life,  one  half  of  tat 
sum  taken  for  the  first ;  and  for  the  third  as, 
one  half  of  the  sum  taken  for  the  second;  and* 
on.     WUooni.Hoare, 2  R&AdoL 350. 


'IV.  Hkrjotb,  Services,  ahd  Qurr-um 

Where  a  copyhold  estate,  in  the  posnssoiaf 
one  owner,  paid  but  one  heriot,  but  eefcnl,  if 
divided  among  several  owners;  if  it  afterwai* 
becomes  united  in  the  person  of  a  single  own*. 
one  heriot  only  is  payable,  Oarlandi.  J4jM 
Bing.  273;  9  Moore,  502. 


It  had  been  before  held,  that  devisees  of  i  •> 
pybold,  holding  as  tenants  in  common,  bad  » 
vera!  estates  to  which  they  must  Ik  seventy 
admitted,  and  for  which  several  servieea  ie* 
due  to  the  lord,  and  several  heriots  as  U 
death  of  each  tenant,  and  the  multiplied*" 
heriots  and  fees  on  admission  still  usiliajj 
notwithstanding  the  reunion  of  the  aanehw 
afterwards  in  one  person ;  the  estate*  or  into** 
in  the  land,  once  divided  into  severalty,  easts* 
ing  several.  Attree  v.  ScuU,  6  JEast,  tf  i s 
Smith,  449. 

Where  a  copyhold  tenement  bolden  by  ssv 
custom  becomes  the  property  of  several  at** 
ants  in  common,  the  lord  is  entitled  toabnet 
from  each  of  them ;  hot  if  the  several  porta* 
are  reunited  in  one  person,  one  heriot  osjf  J 
payable.  BoUowoy  ▼.  £eriefey,6&*C3;> 
D.  &  R.  83. 

It  seems  that  a  custom  for  the  homage  b*> 
sets  a  compensation  in  lieu  of  a  heriot,  to  big* 
by  an  incoming  copyholder  on  surrender  or  *■* 
ation,  is  not  good.  Perkmr.Raddfal** 
P.  282. 


Evidence  that  the  homage  have  betes 
tomed  to  assess  a  certain  sum  of  money"* 


heriot,"  upon  alienation,  and  that      __to 
ment  has  always  been  made  with  lefass* 
the  best  chattel  of  the  tenant,  will  net  *H*\m 
avowry  for  M  a  heriot  in  kind**  upon   "   ^ 
Id. 

Where  a  plea  of  justification  hi 
taking  two  horses,  as  heriots,  stated  a 
the  manor,  that  the  Joed  from  tins  * 


Leasei  0/  Copyholds.       [COPYHOLD] 


Forfeiture. 


633 


until  the  division  of  a  certain  tenement  into 
moieties,  had  taken  and  been  accustomed  to  take 
a  heriot  upon  the  death  of  every  tenant  dying- 
seised  :  and  since  the  division  the  lord  had  taken 
and  been  accustomed  to  take,  on  the  death  of 
every  tenant  dying  seised  of  either  of  the  moie- 
ties, a  heriot  for  each  moiety;  this  must  be  taken 
to  be  one  entire  custom,  and  not  two  distinct 
customs,  the  one  applicable  to  the  tenement  be- 
fore, and  the  other  after  the  division  of  it;  and 
being  laid  to  be  an  immemorial  custom,  it  is  dis- 
proved by  evidence  that  the  division  was  made 
within  memory.  KingtmiU  v.  Bull,  9  East, 
185. 

Where  the  lord  of  a  manor  justified  under  a 
custom  to  have  the  best  beast  on  the  tenant's 
death,  and  the  custom  proved  was,  that  the  lord 
should  have  the  best  beast  or  good : — Held,  that 
the  variance  was  fatal.  Adderley  v.  Hart,  1  B. 
&P.394,n. 

*Where  a  custom  to  take  heriots  was  set  out  as 
a  general  one,  and  on  evidence  given  it  appeared 
that  there  was  an  exception  of  mesne  seignories 
and  manor  lands  holden  in  ancient  burgage: — 
Held,  a  fetal  variance.    Anon.  Lofft,  533. 

Payment  of  an  unvaried  rent  for  a  long  series 
of  years  to  the  lord  of  a  manor  is  evidence  of  a 
title  to  the  rent  only,  and  not  to  the  land  in  re- 
spect of  which  the  rent  is  paid.  Doe  d.  Whittick 
v.  Johnson,  Gow,  1 73 — Holroyd. 

The  presumption  is,  that  the  rent  is  a  quit- 
rent    Id. 

Mere  length  of  time  short  of  the  period  fixed 
by  the  statute  of  limitations,  and  unaccompanied 
with  any  circumstances,  is  not  of  itself  a  suffi- 
cient ground  to  presume  a  release,  or  extinguish- 
ment of  a  quit-rent  Eldridge  v.  KnotL  Cowp. 
214. 


V.  Leases  of  Copyholds. 

A  copyholder  demised  for  one  year,  and  from 
thence  from  year  to  year  for  the  term  of  thirteen 
years  more,  if  the  lord  would  license,  and  so  as 
the  same  should  not  be  liable  to  forfeiture: — 
Held,  that  the  license  of  the  lord,  &c  was  a  con- 
dition precedent  to  the  lease  of  the  further  term 
of  thirteen  years;  and  the  lord  having  given  no- 
tice that  he  would  not  give  such  license,  the  as- 
signee of  the  lessor,  to  whom  the  premises  were 
surrendered,  was  holden  entitled  to  recover  in 
ejectment  against  the  tenant  after  six  months' 
notice  to  quit;  although  it  appeared  that  such 
surrenderee  was  a  trustee  for  the  lord  (the  real 
purchaser,)  who  had  notice  of  the  terms  of  the  I 
demise  when  he  purchased,  with  an  exception  in 
the  contract  of  purchase  of  all  subsisting  leases, 
and  afterwards  accepted  of  quit-rent  from  the 
tenant,  the  consideration  of  these  latter  circum- 
stances belonging  to  a  court  of  equity.  Doe  d. 
Nunn  v.  La/fin,  4  East,  221 ;  1  Smith,  90.  And 
tee  Lufkin  v.  Nunn,  1 N.  R.  168. 

A  lease  for  years  by  a  copyholder,  with  the  li- 
cense of  the  lord,  where  the  widow,  by  custom, 
would  be  entitled  to  her  free-bench,  if  the  copy- 
holder had  died  seised,  defeats  the  widow  of  her 
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free-bench.    SoUebmry  d.  Cooke  v.  Hard,  Cowp. 

481. 


VI.  Forfeiture. 

A  lord  of  a  manor  cannot  seise  a  copyhold  es- 
tate, as  forfeited  pro  defectu  tenentis,  without  a 
custom :  therefore,  where,  on  the  death  of  a  copy- 
holder of  inheritance,  the  lord,  after  three  pro- 
clamations for  the  heir  to  come  in  and  be  ad- 
mitted, seized  the  estate  into  his  hands,  and  af- 
terwards granted  it  in  foe  to  another,  the  court 
considered  it  as  an  absolute  seizure,  and  conse- 
quently irregular,  there  being  no  custom  to  war- 
rant it :  and  being  irregular  as  an  absolute  sei- 
zure, it  could  not  afterwards  be  set  up  by  the 
lord  as  a  seizure  quousque.  Doe  d.  Tarrant  v. 
Hellier,  8  T.  R.  162. 

If  one  of  several  co-heirs  of  a  copyholder  be  a 
feme  covert  at  the  time  of  the  ancestor's  death, 
and  the  lord  seise  the  whole  estate  (in  default  of 
the  heir's  not  coming  in  to  be  admitted  after  three 
proclamations,)  without  first  appointing  an  attor- 
ney or  guardian  for  the  feme  covert,  according 
to  the  requisites  of  the  9  G.  1,  c.  29,  a  seizure  of 
the  whole  estate  is  irregular,  though  it  be  not 
known  to  the  lord  that  one  of  the  heirs  is  a  feme 
covert    Id. 

A  forfeiture  by  a  copyholder's  levying  a  fine 
may  be  waived  by  the  lord.    Id, 

A  forfeiture  of  a  copyhold  estate  can  only  he 
taken  advantage  of  by  him  who  is  lord  at  Ae 
time  of  the  forfeiture,  except  in  those  cases  where 
the  act  of  forfeiture  destroys  the  estate.    Id. 

Qusre,  whether  the  lord's  right  of  entry  for  a 
forfeiture  is  not  barred  after  twenty  years  by  the 
statute  of  limitations?  Id, 

The  lord  may  seize  copyhold  land  quousque, 
in  virtue  of  a  right  which  accrued  to  the  preced- 
ing lord,  on  default  of  the  heir's  coming  in  to  be 
admitted ;  and  that  although  be  be  the  devisee, 
and  not  the  heir  of  the  preceding  lord :  but  to 
entitle  the  lord  to  make  such  seizure,  there  mutt 
be  three  proclamations  made,  at  three  consecu- 
tive courts.  Doe  d.  Bover  v.  Truman,  1  B.  & 
Adol.  736. 

The  lord  may  enter  for  waste  committed  by 
a  copyholder  for  life,  though  there  be  an  interme- 
diate estate  in  remainder  between  the  estate  of 
copyholder  for  life  and  the  lord's  reversion.  Doe 
d.  Folkes  v.  Clements,  2  M.  &  8.  68. 

There  cannot  be  a  forfeiture  of  copyhold  by  a 
conviction  of  felony  before  attainder,  unless  there 
be  a  special  custom  in  the  manor  to  the  contrary. 
Rex  v.  WiUes,  3  B.  At  A.  510. 

Where  there  is  a  remainder  to  the  use  of  one 
who  is  convicted  of  felony  and  hanged  before  ad- 
mittance, the  lands  are  not  forfeited  to  the  lord, 
but  descend  to  the  heir  of  the  surrenderor.  Roe 
d.  Jeffery  v.  Hicks,  2  Wila.  13. 

Where  a  copyholder  was  convicted  of  a  capital 
felony,  but  pardoned  upon  condition  of  remain- 
ing two  years  in  prison,  and  the  lord  did  not  do 
any  act  towards  securing  the  copyhold :— Held, 
that,  at  the  expiration  of  the  two  years,  the  copy 


A  copyholder  who  hu  been  admitted  to 
uement,  and  done  realty  to  the  lord  of  the  m 
in  estopped,  in  an  action  by  the  latter  for  *  for- 
feiture, from  allowing  that  the  legal  estate  wis 
not  in  tho  lord  at  the  time  of  admittance.  Doe 
d.  Nepean  v.  Budden,  I  O.  A.  R.243;  5B.&.A. 
636. 

A  lord  of  a  manor  !a  entitled  to  an  injunction 
and  account  in  reaped  to  waste  committed  by 
copyholder.     Richard*  i.  Noble,  3  Mer.  673. 

VIL  Stivud. 

1.  Fttt  and  Duly. 

Where  a  person  is  admitted  to  several  distinct 
copyhold  tenements,  the  steward  of  the  manor 
not  entitled,  as  a  matter  of  general  right,  to  tl 
full  fees  on  each  admission  separately  ;  and  there- 
fere,  where  no  custom  prevails  in  the  mar  — 
that  effect,  he  must  stand  on  hia  quantum  m 
Everett  v.  aim,  2  Marsh,  64;  6  Taunt. 
Holt,  I. 

The  question  whether  the  steward  of  s  n 
is  entitled  to  receive  a  separate  fee  on  the  ad- 
mission of  a  party  to  distinct 
mere  matter  of  usage  or  custom  within  the  ma- 
nor, and  most  be  governed  by  it.  Searlc  v.  SfarsA, 
1  Marsh.  86,  n.   . 

Semble,  that  co-parceners  are  entitled  to  be 
admitted  lo  copyhold  tenements  as  one  hair,  and 
upon  the  payment  of  one  set  of  fees.  Rtx  v. 
Small,*  D.  &.  R.  625;  3  1).  &  C.  173. 

It  is  a  good  cuatom  in  a  manor  that  the  stew- 
ard or  his  deputy  should  have  the  sole  right  of 
preparing  all  the  surrenders  of  copyhold  tene- 
ments within  the  manor.  Rex  v.  Siggt,  3B.A 
A.  550. 

In  an  action  lor  an  amercement  in  a  court- 
led,  if  the  declaration  state  the  court  to  have 
been  holden  before  the  "  steward"  of  the  manor, 
and  the  evidence  proves  it  to  have  been  holden 
before  the  "deputy  steward,"  it  is  a  material 
variance.  WyvUl  v.  Shepherd,  1  H.  Blach.  163. 
So,  where  the  declaration  stated  that  the  de- 
fendant was  summoned  to  acrve  on  the  jury  of 
"ic  conrt-Ieet  and  court-baron,  but  tho 


I.  Books. 

1.  Statutory  .Enactments. 

.....   _  _nne,  c.  19,  ».  1,  gave  a  oopjri|St  ■ 

books  then  printed  for  twenty-one  years,™  pn 

to  authors  and  their  assignees  the  eidarntsf?' 

right  lour  fourteen  years. 

And  by:  9,  after  tho  expiration  of  the  tatn 
years,  another  similar  period,  if  the  inllmi  ss 
living.  This  act  was  extended  to  tbu  UsM 
Kingdom  by  41  Uto.  3,  c.  107. 

By  54  Geo.  3,  c.  156,  ».  4,  aothon  and  udt 
assignees  have  the  exclusive  copyright  fal»W 
eight  years  from  the  day  of  pnbueatioo;  *"' 
the  authors  be  living  at  the  end  of  that  us*" 
the  residue  of  their  Fives.  And  see  Mm.  i  Cat 
34. 

St.  8  4. 9  give  the  same  extension  of  espjnpj 
to  tho  authors  of  books  published  at  IhaW" 
the  passing  of  the  act. 

The  property  of  an  author  in  an  Mr")**" 
work  exists  independently  of  the  statute.  &■»■ 
F.Snm«>od,2Mer.435:  S.  P.  Teas"  »-  "■* 
1  W.  Black.  301. 

Authors  have  not,  by  common  law,  ft***   , 

and  exclusive  copyright  in  themselns,  *  as* 

assigns,  in  perpetuity,  after  having  P"™T 

published  their  compositions ;  but  by  st«B*  < 

is  eeenred  to  them  lor  fourteen  years,  fn"  » 

day  of  publishing :  and  after  that  term  the  nfi 

returns  to  them  (if  living)  for  a-'1—  '■ 

fourteen  years.     Miller  v.  "*-  ■  - 

An  author  whose  works  hsd  been  posW*1 

ore  than  twenty -eight  years  before  the  ssssj 

of  that  statute,  is  not  entitled  to  thcwpjnf*" 

lite.     Brooke  v.  Clarke,  I  B.  &  A.  396. 

That  statute  does  not  impose  upon  intbm* 

condition  precedent  to  their  dtnr'tofW* 

nefil  under  it,  that  the  composition  »«*•■ 

first  printed;  and  therefore  an  author  OS** 

lose  bis  copy-right  by  eellinghis  work  "•*; 

script  before  it  is  printed,     frfati  t.  CffM'* 

&A.298;  1  Chit.  24. 


was  to  serve  on  the 
Gery  v.  Wheatly, 


the  jury  of 
1  H.  Black. 


163,  n. 


.only. 
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1.  Stat  alary  Enactment*,  634. 
3.    Whet  may  be  the  Subject  of  Copy- 
right, 635. 

3.  Entry  at  Stationers'  Hull,  636. 

4.  Alignment  of  Copyright,  636. 

5.  Rights  of  Author  and  Publuhtr,  637. 

6.  Piracy,  637. 


a)  ior  anuucf  ■»-- 
"  Taylor,*  Bon- » 


chub;  to   the  Uni»",.<"»~. -■-- 

bridge,  or  to  the  Colleges  of  Eton,  We*»*"' 
or  Winchester,  who  have  a  perpetuity  a  ■"■ 
pies  belonging  to  them.  umiddm*  t.  ■*■■ 
(in  error,)  2  Bro.  P.  C  139. 

Quaere,  whether  the   patents  grsDlei  fc 
king's  printer  vest  the  copyright,  or  "*  "*J 
euthoritiesT     Oxford  and  Ca*bria£t  b**°* 
tie*  v.  RUkardtom,  6  Ves.  jun.  713. 

Upon  s  bill  brought  by  the  lus*1*!*""  J 
restrain  the  defendant  from  the  r****r~- 
certain  acts  of  parliament,  etc,  lo  *ta*  "T 
tentees  for  printing  law  books  were  tma  sbj 
dants,  the  court  refused  to  interfere  betse* 
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contending  patents,  and  therefore  only  restrained 
the  defendant  from  printing  at  any  other  than  a 
patent  press.  Baskett  x.Cunningham,  2  Eden,173. 

2.  What  may  be  the  Subject  of  Copyright. 

Generally.] — Copyright  may  be  either  in  re- 
spect of  the  matter  or  the  arrangement,  but  no 
property  can  be  acquired  in  any  article  copied 
from  a  prior  work.  Barfidd  v.  Nicholson,  2  Sim. 
ctStu.1. 

Where  a  person  simply  makes  corrections  and 
additions  to  a  work  in  which  he  had  originally 
no  interest,  he  acquires  a  copyright  in  them,  and 
may  bring  an  action  if  they  are  pirated.  Cory  v. 
Longman,  1  East,  358;  3  Esp.  273. 

The  plaintiff  published  a  book  of  roads  of  Great 
Britain,  comprising  Patterson's  book  (to  the  co- 
pyright of  which  he  was  not  entitled,)  with  im- 
provements and  additions,  obtained  by  actual 
survey  and  otherwise ;  an  injunction  to  restrain  a 
publication  of  an  edition  of  Patterson,  compris- 
ing the  plaintiff's  improvements  and  additions, 
was  refused.    Cory  v.  Fadin,  5  Yes.  jun.  24. 

An  injunction  was  granted  till  hearing,  to  re- 
•train  the  publication  of  Milton's  poems,  with 
Doctor  Newton's  notes,  notwithstanding  a  small 
addition  of  original  commentary.  Tonson  v. 
Walker,  3  Swans.  672. 

There  may  be  a  copyright  in  a  translation, 
whether  produced  by  personal  application  and 
expense,  or  by  gift;  and  it  will  be  protected  by 
injunction.     Wyatt  v.  Barnard,  3  Yes.  &  B.  77. 

The  court  will  interfere  to  protect  copyright 
from  piracy,  at  the  suit  of  plaintiffs  who  appear 
to  have  a  good  equitable  title,  even  though  it 
should  not  be  quite  clear  that  their  legal  title  is 
complete.   Mawman  v.  Tegg,  2  Ruse.  385. 

Public  and  general  Works.] — There  is  no 
copyright  in  a  general  subject,  though  from  its 
nature  the  consequence  may  be  close  resem- 
blance and  considerable  interference,  as  in  the 
case  of  maps  and  road-books.  WUkins  v.  Aikin, 
17  Yes.  jun.  427. 

Though  copyright  cannot,  as  such,  subsist,  in 
an  East  India  calendar,  as  a  general  subject,  any 
mare  than  in  a  map,  chart,  or  series  of  chrono- 
logy, it  may  in  the  individual  work :  and  where 
it  can  be  traced  that  another  work  upon  the 
same  subject  is  not  an  original  compilation,  but  a 
mere  copy  with  colourable  variations,  it  will  be 
protected  by  injunction,  which  in  some  instances 
will  be  continued  until  the  hearing,  without  a 
trial  at  law.  MaUhewson  v.  Stockdale,  12  Yes. 
jun.  270. 

An  injunction  was  granted  against  pirating  a 
court  calendar,  the  individual  work  creating  a 
copyright,  though  the  general  subject  was  com- 
mon.   Longman  v.  Winchester,  16  Yes.  jun.  269. 

There  is  no  copyright  in  specifications  of  pa- 
tents. Wyatt  v.  Barnard,  3  Ves.  &,  B.  77.  But 
met  Newton  v.  Coicie,  12  Moore,  457 ;  4  Bing. 
334. 

A  voyage  of  discovery  having  been  executed, 
and  a  narrative  of  it  prepared  under  the  orders  of 


the  Crown,  the  narrative  is  the  property  of  the 
Crown;  but  on  a  bill  by  a  publisher,  authorised 
by  the  secretary  of  the  Board  of  Admiralty  to 
publish  such  a  narrative,  the  profits  remaining  at 
their  disposition,  an  injunction  restraining  publi- 
cation by  a  stranger  was  dissolved.  Nicol  v. 
Stockdale,  3  Swans.  687. 

Semble,  that  it  is  illegal  to  publish  part  of  a 
depending  cause.  Deacon  v.  Deacon,  2  Rues.  607. 

Letters.] — A  copyright  in  private  letters  re- 
mains in  the  writer  after  transmission,  and  it 
will  be  protected  by  injunction  against  the  pub- 
lication. Perceval  (Lord)  v.  Phippe,  2  Yes.  &  B. 
19. 

Letters  written  by  the  plaintiff  to  the  defen- 
dant, having  been  returned  bv  him,  with  a  de- 
claration that  he  did  not  consider  himself  enti- 
tled to  retain  them,  the  publication  of  copies 
taken  before  the  return,  without  the  knowledge 
of  the  plaintiff,  was  restrained  by  injunction, 
though  represented  by  the  defendant  as  neces- 
sary for  the  vindication  of  his  character.  The 
jurisdiction  to  restrain  the  publication  of  letters 
is  founded  on  a  right  of  property  in  the  writer. 
Gee  v.  Pritchard,  2  Swans.  402. 

An  injunction  was  granted  to  restrain  the  exe- 
cutor of  the  person  to  whom  private  letters  were 
written  from  publishing  them,  without  leave  of 
the  executors  of  the  person  who  wrote  then. 
Thompson  v.  Stanhope,  Amb.  737. 

Music.] — A  musical  composition  is  a  work 
within  the  statute  of  Anne,  which  vested  the 
copyright  of  printed  books  in  the  authors  or  their 
assignees,  during  the  times  therein  mentioned. 
Bach  v.  Longman,  Cowp.  623:  8.  P.  1  Chit  26; 
Piatt  v.  Button,  19  Yes.  jun.  447;  Coop.CC. 
303. 

Though  published  on  a  single  sheet  of  paper. 
dementi  v.  Goulding,  11  East,  244;  2  Camp. 
25 :  S.  P.  Stance  v.  Longman,  and  Hime  v.  Date, 
11  East,  244,  n ;  2  Camp.  27,  n. 

In  declaration  for  pirating  a  book,  an  allega- 
tion that  plaintiff  was  the  author  of  a  book,  being 
a  musical  composition  called  A.,  is  well  support- 
ed by  showing  him  to  be  the  author  of  a  musical 
composition  of  that  name,  comprised  in,  and  oc- 
cupying only  one  page  of  a  work  with  a  different 
title,  which  contained  several  other  musical 
compositions.  White  v.  Geroch,  2  B.  &  A.  298 ; 
1  Chit.  24. 


Continuations  of  Works.] — An  injunction 
granted  to  restrain  the  publication  of  a  magaxiae 
as  a  continuation  of  the  plaintiff's  magazine,  in 
numbers,  and  as  to  communications  from  cor- 
respondents received  by  the  defendant  while 
publishing  for  the  plaintiff  not  preventing  the 
publication  of  an  original  work  of  the  same  na- 
ture, and  under  a  similar  title.  Hogg  v.  .Stray, 
8  Yes.  jun.  215. 

An  author  having  sold  the  copyright  of  a  work 
published  under  his  own  name,  and  covenanted 
with  the  purchaser  not  to  publish  any  other  work 


purchased  by  him  from  tho  same  author,  and  pub- 
lished under  his  namo,  on  the  nine  subject  but 
under  a  different  title,  and  though  there  be  no 
pine;  of  the  first  work.  Batfidd  v.  NiekaUoa, 
3  Sim.  &  Sin.  1. 


ITS;  3C.ciP.163 

1  maintained  for     

raofa 
tezan,  and  it  is  do  answer  to  the  objection 
the  defendant  is  also  ■  wrong -doer  iu  publishing 
them,  and  that  be  therefore  ought  not  ' 
their  immorality-    Id. 

An  injunction  to  restrain  the  infringement  of 
Copywright  in  a  work,  aa  to  which  it  appeared 
doubtful  whether  it  did  not  tend  to  impugn  the 
doctrines  ofthe  ecriptorea, refused.  Loiorenct 
Smilk,  Jacob,  471. 

The  court  of  Chancery  w  ill  not  act,  either  by 
(firing  an  injunction  or  an  account,  en 
submission  in  an  answer,  upon  a  publi 
■uoh  a  nature,  that  an  action  could  not 
tained.     Wakot  v.  Walker,  7  Ves.  jun. 

The  court  will  not  interfere  by  ir 
upon  the  author's  application,  to  restraii 
lication  of  a  work  which  is  of  such  a 
that  an  action  could  not 
for  damages.     SautAey  v. 


a,  2  Sim.  337. 
The  privileges  conferred  by  the  staL  54  Goo.  3, 
c  150,  for  the  protection  of  copyright!  in  this 
Country,  do  not  extend  to  books  printed  abroad  ; 
therefore,  where  the  author  of  a  musical  compo- 
sition sold  the  right  of  publishing  it  to  a  music- 
seller  in  Paris,  in  1 814,  reserving  to  himself  the 
right  of  publishing  it  in  this  country,  and  in  the 
— e  year  be  sold  the  work  to  A.,  an  English 


wards  reprinted  in  any  other  countrj,  ami  in- 
ported  into  this,  if  the  acts  of  sale  b>  AitisEt 
Brooke  v.  Millike  a,  3  T.  R.  509. 


. .  -.  _>,  another  English 
seller,  bought  a  French  copy  ofthe  composite 
in  the  fair  way  of  hie  trade,  at  Paris,  and  repi 
liihed  it  here  on  his  own  account ;  and  in  IS  . 
the  author  executed  a  valid  assignment  of  the 
copyright  to  A.  in  writing: — Held,  that  A.  could 
net  maintain  an  action  against  B.  Ibr  piracy,  on 
the  grounds,  that  by  the  parol  consent  given  by 
the  author,  in  1814,  A.  did  not  acquire  the  ex- 
clusive right  of  publishing  the  work  in  England, 
and  that  it  therefore  could  not  be  deemed  a  pub- 
lication by  the  author,  not  being  made  on  his 
account,  or  fin-  his  benefit ;  that  the  publication 
by  E  in  1818,  was  lawful ;  and  that  the  author 
could  not  afterwards,  in  1833,  by  making  a  valid 
assignment  to  A.,  enable  him  to  maintain  an  ac- 
tion against  B.  for  selling  a  copy  of  the  same 
work  after  such  saaignment  was  executed.  Ole- 
Mcnii  v.  Writer,  4  D.  A.  R.  598 ;  3  B.  A.C.  861. 


3.  Entry  at  Stationer?  Hall. 

By  54  Gen.  3,  c.  156,  eleven  primed  oopietrf 
every  book  complete,  are  to  be  delivered  oa  sr 
mind,  within  twelve  months  after  publioM, 
tor  the  use  of  the  public  libraries,  vis.  Brio* 
Museum,  Sion  College,  Bodleian  Library  u  fc 
ford,  public  library  at  Cambridge,  Faeohr  4 
Advocates  at  Edinburgh,  four  UniwnaBai  sf 
Scotland,  and  Trinity  College  and  Kiog'i  hat 
Libraries  at  Dublin. 

By  t.  5,  books  demandable  are  to  be  enlrrsl  * 
Stationer's'  Hall  within  one  mouth,  if  (MslsW 
within  the  bills  of  mortality,  or  within  lira 
months  if  published  elsewhere. 

A  single 
intervals,  of 

twenty-six  of  which  are  subscribed  for,  tst  sra- 
cipat  costs  of  publication  being  defrayed  bl  ha* 
devised  by  a  testator  for  that  purpose,  is  s»  I 
periodical  publication,  or  book,  which  sesf  * 
entered  at  Stationers'  Hall ;  nor  is  it  assassin* 
by  the  public  libraries  under  Ih*  SiGml1 
156.  Brititk  Museum  v.  Payne  (in  (rrtrjil 
&.J.1GG;  1M.4.P.415;  4Bing549. 

Qutere,  if  a  part  of  a  volume  publiiW* 
parately,  and  which  is  not  required  to  be  osn 
at  Stationers'  Hall,  be  not  entered  (here,  ■ha** 
tlio  author  has  any  copyright  in  it  T    Id. 

The  8  Anne,  c  19.  a-  5,  made  it  necenaij* 
the  printer  of  a  book  composed  after  the  pajf 
of  the  act,  and  published  for  the  Erst  una  * 
the  composition,  which  book  was  prinWJ  ** 
published  with  the  consent  of  the  pronrissr  • 
the  copyright  to  deliver  a  copy  ujoe  *  «» 
paper  to  the  warehouse-keeper  of  tie  d»""J 
of  Stationers,  for  the  use  of  the  h'trarrof* 
University  of  Cambridge,  rntwilrattaenf  * 
title  to  the  copy  of  such  book,  and  the  "•"■ 
of  the  proprietor  to  the  publication,  wit  w*  * 
tered  in  the  register  book  of  the  mi  OwfJ 
Cambridge  {Univerrity)  r.  Brytr,  16 fi*» 

An  author,  whose  work  is  pirated  lean''' 
:  pi  ration  of  38  yean  (under  staLSlG**** 
156)  from  the  first  publication  of  it,  b»»«"* 
lain  an  action  on  the  case  for  daaiafat  «**■* 
the  offending  party,  although  the  work  *»  «■ 
entered  at  Sutionera'  Hall,  and  dtboore  **• 
first  published  without  the  name  of  the  wo* 
fixed.     BrcajWv.  Heed,  7  T.  R.  630- 

4.  Auigumem  tf  Ctptrigk. 
An  assignment  of  copyright  of  a  **€  ■* 
in  writing,  in  order  to  entitle  the  a*sf*« 
...aintain  an  action  on  the  can  far  p<n<*t  * 
Power  f.  Walker,  3  M.  A.  S.  7  ;  4Caenx& 
And  an  agreement  tor  considers!**!,  unl 
ihall  bars  the  exclusive  pubjicatkai  aa*  ■* 
England,  doe*  not  entitle  him  In  briar  a»  ■* 
for  pirating  the  week.    U. 
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Bat  in  an  action  by  an  author,  whore  the  wit- 
had  heard  him  declare  that  he  bad  parted 
with  all  his  copyright,  a  valid  assignment  was 
presumed,  and  the  plaintiff  was  nonsuited.  Moore 
▼.  Wetter,  4  Camp.  9,  n. 

In  an  action  for  pirating  a  work,  evidence  that 
the  plaintiff  acquiesced  in  the  defendant's  publi- 
cation six  years  ago  is  no  proof  of  an  assignment 
of  the  copyright  Latour  v.  Bland,  2  Stark.  383. 
— Abbott 

Nor  a  receipt  given  by  the  author  for  money 
received  by  him  as  the  pfrice  of  his  copyright  Id. 

Where  an  author  who  has  sold  his  copyright, 
by  living  more  than  fourteen  years,  obtained  the 
resulting  right  for  fourteen  years  more,  under  the 
aUt  of  Anne,  it  was  held  to  belong  to  his  assignee, 
and  not  to  himself.  Carnmn  v.  Bowles,  2  Bro. 
G.C.80;  1  Cox,  883. 

An  author  having  given  a  work  to  a  publisher, 
who,  by  the  sale  of  it,  reimbursed  his  expenses 
and  made  considerable  profit,  cannot,  at  the  end 
of  the  first  fourteen  years,  restrain  him  by  in- 
m  continuing  the  publication.    Run- 


junction  from 

deU  v.  Mkmsy,  Jacob,  311. 

Qmere,  whether  on  an  assignment,  the  name 
of  the  inventor  or  the  assignee  should  appear  ? 
Thompson  ?.  Symnumds,  5  T.  R.  41. 

5.  Right*  of  Author  and  Publisher. 

Semble,  where  an  author  agrees  with  a  book- 
seller to  publish  his  work,  and  to  allow  him  in- 
terest for  the  money  he  shall  advance,  and  also 
a  share  of  the  profits,  the  bookseller  has  a  lien  on 
the  copyright  for  his  disbursements.  Brook  v. 
Wentworth,  3  Anst  881. 

An  author  may  maintain  an  action  for  an  in 
jury  to  his  reputation,  against  the  publisher  of 
an  inaccurate  edition  of  his  work,  falsely  purport- 
ing to  be  executed  by  him,  though  the  publisher 
be  the  owner  of  the  copyright  Archbold  v.  Sweet, 
1  M.  &  Rob.  62 ;  5.  C.  ot  P.  219— Tenterden. 

If  An  being  the  author  of  a  law  book,  sell  the 
copyright  to  B.,  and  B.  publish  a  third  edition  of 
the  work  edited  by  another,  but  not  stated  to  be 
so,  and  which  purchasers  were  likely  to  suppose 
was  edited  by  A*,  such  edition  having  errors  and 
mistakes  in  it  calculated  to  injure  the  reputation 
of  A.  as  an  author : — Held,  at  Nisi  Prius,  that, 
•or  this,  an  action  lies  by  A.,  against  B.  The 
question,  whether  an  edition  purports  to  have 
been  edited  by  A.,  is  a  question  for  the  jury; 
bat  the  question  whether  the  alleged  errors 
and  mistakes  be  so  or  not,  and  whether  they  are 
such  as  are  calculated  to  injure  the  reputation  of 
A.  as  an  author,  are  questions  for  the  court    Id. 

A.  having  printed  a  work,  sold  3Q0  copies  to 
B-,  a  bookseller,  at  40s.  a  copy,  binding  himself 
not  to  sell  to  others,  in  quires,  under  48in  and  in 
single  copies  under  50«.  a  copy,  until  B.'s  300 
were  sold,  or  his  consent  was  obtained.  In  his 
letter,  which  constituted  the  agreement,  he  said 
to  B.  u  I  do  not  expect  you  to  sell  under  48*. 
and  50s.,  but  do  as  you  like.'*  When  B.  had 
sold  a  part  of  the  300  copies,  he  went  into  part- 
nership with  C,  and  transferred  all  his  stock  at 
the  cost  price.  He  also  sold  some  copies  at  45s.  and 


4(1*.  A.  in  contravention  of  his  agreement,  sold 
under  the  stipulated  prices,  but,  on  being 
threatened  with  proceedings  by  B.,  persuaded  D. 
who  had  purchased  the  principal  part,  to  consent 
to  give  them  back,  if  it  would  satisfy  B.  D.  had 
an  interview  with  BH  and  told  him  this.  D.  said 
that  be  understood  the  arrangement  was  a  settle- 
ment of  the  difference,  and  that  B.  went  away 
from  the  interview  perfectly  satisfied  : — Held  in 
an  action  by  B.  against  A.,  for  a  breach  of  the 
agreement,  that  neither  the  underselling  by  B., 
nor  the  transfer  of  the  stock  to  the  partnership, 
were  grounds  of  nonsuit ;  but  that  the  arrange- 
ment with  D.  was  an  answer  to  the  action,  if  the 
jury  thought  that  it  made  an  end  of  the  dispute 
between  the  parties.  Held,  also,  that,  on  the 
question  of  damage,  it  might  be  considered 
Whether  B.'s  own  underselling  had  or  had  not 
contributed  to  affect  the  price  of  the  work  in  the 
market.    Benning  v.  Dove,  5  C.  &,  P.  427 — Den. 

6.  Piracy. 

What  amounts  to.] — An  action  will  lie  if  parts 
of  a  book  of  chronology  be  servilely  imitated, 
though  other  parts  of  the  book  be  different  Tnts- 
ler  v.  Murray,  1  East,  363,  n. 

But  not  for  publishing  sea-charts  on  an  im- 
proved and  more  useful  principle,  with  material 
corrections,  though  many  of  the  lines  were  co- 
pied from  old  charts.  Sayre  y.  Moore,  1  East, 
361,  n. 

A  count  for  pirating  generally,  is  not  support- 
ed by  evidence  that  there  are  in  the  original 
work  particular  errors  and  mistakes,  with  which 
the  pirated  edition  corresponds  verbatim.  Cary 
v.  Kear$ley,  4  Esp.  168 — Ellenborough. 

But  such  evidence  would  support  a  count  for 
transcribing  particular  matter,  without  the  plain, 
tiff's  consent    Id. 

It  is  lawful  to  incorporate  part  of  the  works  of 
a  contemporary  writer  in  a  new  work,  provided 
it  be  not  a  pretext  for  stealing  the  original  copy- 
right   Id. 

But  it  is  otherwise,  if  so  much  be  copied  as  to 
form  a  substitute  for  the  original  work.  Rowortk 
v.  Wilkes,  1  Camp.  94—  Ellenborough. 

A  fair  abridgment  is  no  infringement  of  copy- 
right Anon.  Lofft,  775 :  8.  P.  Bell  v.  Walker, 
1  Bro.  C.  C.  451. 

Quaere,  what  difference  between  two  books  will 
be  sufficient  to  resist  an  application  for  an  injunc- 
tion to  restrain  the  publishing  of  the  latter  work  7 
Oarnan  v.  Bowies,  1  Cox, 283;  2  Bro.  C.C.  80. 

An  abstract  published  in  an  annual  register  or 
magazine  is  not  piracy,  especially  if  the  author 
himself  has  published  extracts  in  a  periodical 
paper.    Dodsley  v.  Kintiersley,  Amb.  403. 

Upon  an  action  by  several  plaintiffs  for  piracy 
of  copyright,  it  appeared  that  the  defendant  had 
published  the  work  in  question,  pursuant  to 
the  conditions  of  a  cognovit  given  by  him  to  one 
of  the  plaintiffs  and  one  P.,  in  an  action  for  not 
performing  an  agreement  to  write  the  work  in 
question : — Held,  a  sufficient  defence.  Sweet  v. 
Archbold,  10  Bing.  133;  3  M.  &  Scott,  299. 


The  defendant  hid  previously  contracted  to  pre. 
pare  for  S.  (orb  of  the  plaintiff*,)  and  one  P., 
an  edition  of  a  work  on  the  practice  of  the  Com- 
mon Pleas ;  and  in  pursuance  of  that  contract, 
a  email  portion  of  this  latter  work  waa  sent  to  the 
press  by  the  defendant  on  account  of  S.  or.  R., 
containing  extract*  from  the  King's  Bench  prac- 
tice, in  aome  of  the  butanes*  wherein  the  practice 
of  the  two  courts  ni  timilnr.  S.  and  P.  be  in  g 
diastlUficdwim  the  progress  made  by  lite  defend- 
ant in  the  Common  Fleas  practice,  tl  waa  agreed 
between  them  that  the  latter  should  be  released 
from  hit  engagement,  and  should  refund  the  pur- 
chase money  which  had  already  been  paid  him. 
The  defendant  accordingly  gate  S.  and  P.  a 
cognovit  for  the  amount,  containing  a  clause 
"  that  nothing  therein  should  extend  to  license 
or  permit  the  defendant  to  publish  or  acll  any 
copy  <jr  copies  of  (he  said  intended  work,"  unlit 
be  should  have  fully  paid  the  damages  and  Coats 
therein  mentioned.  The  defendant,  in  com- 
pleting the  C.  P.  practice  on  hi*  own  account, 
embodied  therein  a  large  portion  of  the  plaintiff's 
work  on  the  practice  of  the  court  of  K.B.  Upon 
a  motion  to  dissolve  an  injunction  that  had  been 
granted  to  reatrain  the  sale  of  the  C.  P.  practice 
on  tbe  ground  of  piracy,  the  Lord  Chancellor 
directed  an  action  to  be  brought  (o  try  the  ques- 
tion of  piracy  : — Held,  that  tbe  above  ctaune  in 
the  cognovit  given  in  the  action  between  S.  &.  P. 
and  the  defendant,  amounted  to  an  implied  con- 
sent on  the  part  of  the  plaintiffs,  that  the  defend' 
ant  should  use  their  copyright  of  the  K.  B.  prac- 


Pratuding  by  jlclion.) — Scmblc,  that  the  first 
publisher  of  a  book  may  sue  a  stranger  who  pi- 
rates it,  although  he  has  improperly  obtained 
the  copy  in  the  first  instance.  Cory  v.  Xcartley, 
1  Esp.  168— EUcnborough. 


5yright  of  a  work  is  his.     Stockdalt  v.  Onahyn, 
D.  &R.  G25;  5  B.  &.C.  173;  2  C.  &  I'.  163. 

Proettdtng  by  Injunction.} — An  injunction 
against  an  invasion  of  copyright,  depending  upon 
the  effect  of  an  agreement,  was  refused  till  there 
waa  a  recovery  in  an  action.     Waiatv.  Walker, 

A  copyright  not  asserted  against  violations  by 
several  persona  for  fifteen  years,  will  not  be  pro- 
tected by  injunction  until  established  at  law. 
I'Ul  t.  Bottom,  13  Vet.  inn.  447;  Coop.  C.  C. 
303. 

If  the  proprietor  of  a  work  give*  permission  to 
several  to  publish  it,  and  then  others  Copy  it,  be 
must  bring  hia  action  before  he  can  have  an  in- 
junction to  restrain  the  pirating  his  copyright. 

An  injunction  obtained  by  the  assignee  of  an 
author  after  tbe  expiration  of  tbe  two  (•mil  of 
years  allowed  by  tho  statute  of  Anne  was  dis- 
solved, the  common  law  right  of  tho  author 


leged  p 

of  the  i 


will  leave  the  plaintiff  to  seek  bis  legal  rctxaj, 
"  ■,  which  ia  lie  rohjeet  of  tie  d- 
piracy,  is  but  a  very  incansideraUe  pi 
the  plaintiff's  work,  and  contains  merely  ai 
eolations;  and  when  the  work  complained  of  «* 
been  published  some  year*.  SauV*  i.  Issbr,! 
Run.  &.  Mylne,  73;  1  lam.  235. 

Injunction  refused  to  restrain  pnblicatioani 
work  which  had  been  left  for  twenty -Ihna  yetn, 
by  the  author,  in  the  hand*  of  >  buolueDa,  a 

it*  being  published ;  that  intention  ceiag  ste- 
wards relinquished,  and  the  work  having  ■B«a 
into  the  hand*  of  the  defendants,  who  pachaa* 
it  without  the  consent  or  privily  of  liemttor. 
Southty  v.  Snrrwood,  2  Mer.  435. 

An  injunction  waa  granted  to  restrain  da 
printing  of  an  unpublished  MS.  which  bad  »» 
by  tbo  representative  of  the  author,  gins  ■ 
a  person  under  whom  defendant  elaiincd,  ** 
not  with  tbe  intention  that  be  sbonkl  pakat 
it-  Quttmbury  (Dulu)  v.  Shtbian,  2  Ua, 
339. 

An  injunction  waa  granted  until  asaew  * 
farther  order,  to  restrain  the  publkalioa  tfi 
work,  as  the  plaintiff's,  upon  affidavit  bj  or 
plaintiff's  agents  (the  plaintiff  himself  bear, 
abroad)  of  circumstances  making  it  highlj  f 
bable  that  it  was  not  the  plaintiffs  work;  ** 
defendant  refusing  to  swear  as  to  hit  belief  tW 
it  was  so.     Byron  {Lord)  *.  Joists*,  9  Ufa.  8- 

The  court  does  not  give  anaeoountofuaia* 
of  a  pirated  copy  of  a  work,  unlets  it  gruk  » 
injunction.  Baity  *.  Tat/lor,  1  Tain.  3S5  i  I 
Rut*.  &  Mylne,  73. 

The  injunction  is  the  ground  of  the  acts** 


II.  Dumstic  Plan 

fly  3  &  4  ffiU.4,  c.  15,  the  author,  or  I*  » 
lignee,  of  any  tragedy,  comedy,  play,  ■""■ 
farce,  or  other  dramatic  piece  or  enlerlsis*** 
shall  have,  as  his  own  property,  lbs  ■>•>  bse*/ 
of  representing  theaame  for  twenty-tigM'"'; 
and  if  the  author  aliall  be  living  at  lbs  *»■ 
that  time,  lor  the  rest  of  bit  life. 

lore  tho  statute,  the  proprietor  of  lt*(0ffj 
of  a  tragedy,  which  had  been  prinlal  t» 
died  for  tale,  coold  not  maintain  is  «°" 
_  ist  the  manager  of  a  theatre  for  pliW 
acting  and  represenling  sneh  tragedy  n  * 
abridged  form  for  profit.  War™,  s.  Sla*P,  I  » 
&R.299;  5E  AA.657. 

An  injunction,  however,  had  been  I1"*™!: 
restrsin  the  publication  in  a  magaiine  of  ■  •* 
icaaionally  suffered  by  the  autbor  In  bt  t*t 
it  never  printed  or  published.  JKtrlSs  «.  *»* 
daon,  A  tub.  694. 

Evidence  that  the  defendant  had  tetoi  i  F^ 
..1  the  stage,  of  which  the  plainliff  M.j—T 
the  copyright,  is  not  evidence  of  a  *•**•** 
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within  the  meaning  of  stat  8  Anne,  c  19.   Gals- 
smanr.  Wathen,5T.  R.245. 

An  injunction  was  granted   to  restrain  tbe 

Eerfbrmance  of  a  comedy,  the  copyright,  of  which 
ad  been  afterwards  assigned  by  writing  to  the 
plaintiffs,  although  it  did  not  appear  whether  the 
original  assignment  was  in  writing.  Morris  v. 
Kelly,  U.  &,  W.  481. 

The  defendant  having,  in  two  numbers  of  a 
periodical  work  of  theatrical  criticism,  inserted 
•detached  extracts  to  tbe  extent  of  six  or  seven 
pages  from  a  farce,  the  property  of  the  plaintiff, 
containing  forty  pages  interspersed  with  criti- 
cism, a  bill  for  a  perpetual  injunction  and  ac- 
count of  tbe  profits  of  the  numbers,  which  did 
not  amount  to  3/.,  was  dismissed  with  costs. 
WhiUingham  v.  Wooter,2  Swans.  42a 


III.  Prints  and  Ejkuuvings. 

By  8  Geo.  2,  c.  13,  tbe  property  in  prints  and 
engravings  is  vested  in  the  proprietor  for  four- 
teen  years,  if  the  proprietor's  name  and  the  date 
of  the  publication  be  affixed  on  each  print 

By  7  Geo.  3,  e.  38,  the  time  is  extended  to 
twenty-eight  years. 

By  17  Geo.  3,  t.  57,  persons  who  pirate  prints 
are  liable  to  damages  and  double  costs. 

An  engraving  on  a  reduced  scale  of  a  specifi- 
cation of  a  new  invention,  inrolled  at  the  patent 
office,  may  be  the  subject  of  copyright   Newton 
r.  Comic,  12  Moore,  457 ;  4  Bing.  234.    But  see 
WyaU  v.  Barnard,  3  Yes.  &  B.  77. 

In  order  to  sustain  an  action  for  pirating 
prints,  the  proprietor's  name,  and  the  date  of  ^he 
publication,  must  appear  on  the  original  print, 
pursuant  to  8  Geo.  2,  c.  13;  but  it  is  not  neces- 
sary that  the  designation  u  proprietor"  should  be 
added  to  the  name.  Id.  Overruling,  Roworth  v. 
Wilkes,  1  Camp.  94,  contra.  And  see  Sayer  q.  t. 
t.  Dicey,  3  Wils.  63. 

The  assignee  of  a  print  may  maintain  an  ac- 
tion on  stat  17  Geo.  3,  c.  57,  against  any  person 
•who  pirates  it    Thompson  v.  Symonds,  5  T.  R.  41 . 

In  such  an  action,  it  is  not  necessary  to  pro- 
duce the  plate  itself  in  evidence;  one  of  the  prints 
taken  from  the  original  plate  is  good  evidence. 

The  date  must  always  appear  on  the  print  Id. 

It  is  no  piracy  of  one  engraving,  to  make  an- 
other from  the  original  picture.  Berenger  v. 
.  Wheble,  2  Stark.  548— Abbott 

The  mere  seller  or  publisher  of  a  pirated  copy 
of  a  print,  is  liable  to  an  action  under  the  17  Geo. 
3,  c  57,  although  it  be  not  an  exact  copy  of  the 
original,  and  though  the  seller  did  not  know  it 
to  be  a  copy.  West  v.  Francis,  1  D.  &  R.  400 ; 
5B.&A.737. 

A.  beins;  employed  by  B.  to  engrave  plates 
from  drawings  belonging  to  B*,  took  off  from  the 
plates  so  engraved  byhim  a  number  of  proof  im- 
pressions, which  be  retained  for  his  own  use.  A. 
afterwards  became  bankrupt,  and  the  proofs  of 
which  he  had  so  possessed  himself,  were  adver 


tised  by  his  assignees  for  sale:— Held,  that  neither 
he  nor  his  assignees  were  liable  by  17  Geo.  3,  c. 
57,  to  an  action  for  having  disposed  of  pirated 
prints  without  the  consent  of  the  proprietor,  in- 
asmuch as  that  statute  applied  to  impressions  of 
engravings  pirated  from  other  engravings,  and 
not  prints  taken  from  a  lawful  plate.  Murray  v. 
Heath,  1  B.  &  AdoL  804. 


IV.  Busts. 

By  38  Geo.  3,  c.  71,  $.  1,  the  sole  property  of 
models  or  casts  is  vested  in  the  original  pro- 
prietor for  fourteen  years. 

And  by  ss.  2  &,  4,  persons  making  copies  of 
any  model  or  cast  without  the  written  consent  of 
the  proprietor,  are  liable  for  damages  in  an  ac- 
tion of  case,  to  be  brought  within  six  calendar 
months  after  the  discovery  of  the  offence.   / 

By  54  Geo.  3,  c.  56,  s.  1,  the  inefficiency  of  the 
former  act  was  attempted  to  be  remedied,  and  the 
sole  right  and  property  of  all  new  and  original 
sculptures,  models,  copies,  and  casts,  is  vested  in 
the  proprietor  for  fourteen  years :  provided  that 
the  name  of  tbe  proprietor,  with  the  date  of  pub- 
lication, be  put  on  each  article. 

&  6  gives  the  original  proprietor  an  addi- 
tional term  of  fourteen  years,  if  he  is  living  at 
the  expiration  of  the  first 

The  selling  of  a  pirated  cast  of  a  bust  was  no 
offence  under  stat  38  Geo.  3,  c.  71,  before  tbe 
passing  of  54  Geo.  3,  c.  56,  if  the  piracy  had  any 
addition  to  or  diminution  from  the  original;  ana, 
semble,  that  it  was  no  offence  to  make  a  pirated 
bust  if  it  was  a  perfect  fac-simile  of  the  original. 
Gahagan  v.  Cooper,  3  Camp.  11 1 — Elknb. 


V.  Linens  and  Calicoes. 

By  27  Geo.  3,  c.  38,  (continued  by  29  Geo.  3, 
e.  19,)  the  proprietor  of  original  patterns  for 
printing  linen,  cotton,  calico,  or  muslin,  is  to 
have  the  sole  right  of  printing  them  for  two 
months  from  the  first  publication  ;  and  whoever 
shall,  within  that  period,  print  the  same,  is  to  be 
liable  to  an  action  for  damages. 

The  34  Geo.  3,  e.  23,  extends  the  time  to  three 
months,  so  that  the  name  of  the  proprietor  and 
the  date  of  publication  be  printed  at  each  end  of 
the  piece  of  poods :  tbe  statute  also  gives  a  re- 
medy by  action. 

Equitable  jurisdiction  upon  the  34  Geo.  3,  c. 
23,  is  not  excluded  by  the  special  remedy  there- 
by provided.  Independent  of  that  remedy,  the 
statute  vests  in  the  inventor  a  right  of  property 
which,  though  only  of  three  months*  duration, 
equity  will  protect  by  injunction,  if  the  title  be 
satisfactorily  established.  Sheriff  v.  CoaUo,  1 
Russ.  &  Mylne,  159. 

In  one  case  the  evidence  as  to  the  title  not 
being  conclusive,  the  injunction  was  dissolved, 
and  an  issue  directed,  the  defendants  keeping  an 
account    Id. 

The  court  will,  itself,  compare  and  decide 
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upon  alleged  piracies  by  inspection,  where  that 
can  be  easily  and  safely  done.    Id. 

In  an  action  on  the  34  Geo.  3,  c.  23,  for  pirat- 
ing a  pattern  for  printing  calico,  the  omission  of 
an  averment  in  the  declaration, "  that  the  day  of 
first  publishing  the  pattern  was  printed  at  each 
end  of  the  piece  of  calico,"  (which,  together  with 
the  name  of  the  proprietor,  is  required  by  that 
statute,  the  monopoly  being  limited  for  three 
months  from  the  first  day  of  publishing  the  pat- 
tern,) was  holden  to  be  aided  by  verdict;  it  being 
stated  in  the  declaration,  that  the  defendants  pi- 
rated  the  pattern  within  the  term  of  three  months 
from  the  day  of  the  first  publishing  thereof,  and 
while  the  plaintiffs  were  entitled  to  have  the 
sole  right  of  printing  the  same,  Ate.  Mackmurdo 
▼.  Smith,  7  T.  It  518. 


CORN. 

The  act  at  present  in  force,  by  which  the  im- 
portation of  foreign  corn  is  regulated,  is  the  9 
Geo.  4,  c.  60. 

That  act,  authorizing  the  importation  of  foreign 
corn  upon  payment  of  duties  in  proportion  to  the 
price  of  British  corn,  recites,  in  s.  8,  that  it  is 
necessary  for  regulating  the  amount  of  duties, 
that  provision  should  be  made  for  ascertaining 
from  time  to  time  the  average  prices  of  British 
corn;  and  then  enacts,  that  weekly  returns  of 
the  purchases  and  sales  be  made  in  the  manner 
thereinafter  directed;  s.  25  enacts,  that  every 
person  who  shall  deal  in  British  corn  within  the 
cities  and  towns  therein  mentioned,  &&,  shall, 
before  he  shall  so  deal  in  or  purchase  any  British 
corn,  make  a  declaration  that  the  returns  made 
by  him  of  the  quantities  and  prices  whic  h  shall 
be  bought  by  or  for  him,  shall  contain  the  whole 
quantity,  and  no  more,  of  the  British  corn,  bona 
fide  bought  within  the  periods  mentioned ;  and 
s.  27  enacts,  that  all  persons  who  are  therein- 
before required  to  make,  and  who  shall  have 
made  such  declarations,  shall,on  the  first  market- 
day  which  shall  be  holden  in  every  week  within 
every  city  or  town,  or  within  which  they  shall 
respectively  deal  in  or  purchase  corn,  return  to 
the  inspector  of  corn  returns  for  such  city  or 
town,  an  account  in  writing  of  each  and  every 
parcel  of  each  sort  of  British  corn,  so  by  them 
respectively  bought  during  the  week  ending  on 
the  day  next  preceding  such  first  market-day  as 
aforesaid,  with  the  price  thereof,  &c  &c ;  and 
by  s.  42,  a  penalty  is  imposed  upon  corn-dealers 
not  making  such  returns: — Held,  that  the  prin- 
cipal object  of  the  statute  being  to  ascertain  the 
average  price  of  British  corn  weekly,  the  words 
M  purchase  and  bought,*'  in  the  twenty-seventh 
acction,  imported  bargains  actually  bona  fide 
made,  and  not  only  contracts  made  according 
to  the  provisions  of  the  statute  of  frauds;  and, 
therefore,  that  the  above-mentioned  return  was 
to  be  made  on  the  first  market-day  after  a  bar- 
gain was  actually  and  bona  fide  made;  and 
where  An  on  the  22d  day  of  September,  at  the 
town  of  N.  (the  next  market-day  being  Wednes- 
day, the  33d,)  bought  twenty  quarters  of  oats  at 
26s.  per  quarter,  being  part  of  a  larger  parcel 


lying  in  the  warehouse  of  the  seBer,  tod  put 
were  delivered  on  the  24th,  the  remainder  on  tbi 
28th ;  but  there  was  no  note  or  memorandum  is 
writing  of  the  bargain,  nor  any  acceptance  of 
part  by  the  buyer  before  the  24th,  nor  earned 
given  or  part  payment,  and  no  return  of  the  bar- 
gain was  made  to  the  inspector  on  Wednenkj 
the  23d :— Held,  that  A.  was  liable  to  ooofietisi 
under  the  42d  section.  Rex  v.  7bwxrtv,lB. 
&  Adol.  465. 
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I.   CoBKttjtTI  Naue  AND  LrVTJlT. 

"Where  it  manifestly  appeared  from  the  differ- 
ent douse*  of  several  local  acts  of  parliament 
that  conservators  of  a  river  navigation  should 
take  land  by  succession,  and  not  by  inheritance, 
although  they  were  not  created  a  corporation  by 
express  words,  they  were  so  bv  implication,  and 
that  being  so,  they  were  entitled  to  sue  in  their 
corporate  .name  for  an  injury  done  to  their  real 

Sroperty.  Tone  Conitrcatart  v.  Ath,  10  B.  4;  C. 

Semble,   that  the  conservators  of  the   1 
Tone  were  a  corporation  not  merely  for  the 
pose  of  linking  lands,  but  lor  the  purpose  of1  re- 
ceiving  the    tolls.      Bridgiaittr   Canal    Co.   ~ 
Bluett,  10  B.  ft.  C.  393. 

To  prove  the  existence  of  an  aggregate  cor- 
poration, consisting  of  different  trades,  entries  of 
admission  into  tho  separate  trades,  aa  "into 
the  company  of  carpenters,  into  the  company  of 
plasterers,"  otc,  aro  evidence  to  be  left  to  the 
jury.  Carpenters'  Company  v.  Hay  twii'd,  1  Dougl. 

A  misdescription  of  a  corporation,  in  omitting 
the  name  of  the  founder,  in  a  conveyance  of  part 
of  their  estates  for  the  redemption  of  the  land 
tax,  is  immaterial ;  and  if  it  had  been  material, 
it  would  hare  been  cored  by  slat.  54  Geo.  3,  c. 
173,  a.  13.  Croydon  Hotpitid  ».  Farley,  9 
Marsh.  174;  6  Taunt.  467. 

The  mayor,  jurats,  and  commonalty  of  the  ar 
cient  town  of  Rye,  were  held  to  take  lands  by 
devise  to  the  right  worshipful  the  mayor,  jurats, 
stnd  town  council  of  the  ancient  town  of  Rye. 
Aa.  Qen.  v.  Rye .  7  Taunt.  546 ;  1  Moore,  967. 

The  "  mayor,  aldermen,  and  commons,  in 
common  council  assembled,"  aro  not  sufficiently 
described  in  the  proceedings  under  a  private  act 


A  company  by  prescription  may  have 
than  one  corporate  name      ™*  -  ■  - 

1C.&F.  113— Hnllock, 


nay  hnv 
tjsbury  V 


Hart, 


Where  a  corporation,  declaring  in  covenant  by 
their  modern  name,  stated  that  the  citizens,  Atc^ 
were  from  time  im  memorial  incorporated  by  di- 
vers name*  of  io  corporal  ion,  and  at  the  time  of 
making  the  indenture  by  A.  B.,  declared  on,  were 
known  by  a  certain  other  name,  by  which  name 
A.  B.  granted  to  them  a  certain  watercourse,  and 
eonvenanLed  for  quiet  enjoyment; — Hold,  that  the 
deed  granting  the  watercourse  to  them  by  such 
name  was  evidence  as  against  the  defendants, 
who  claimed  under  the  grantor,  that  the  cor- 
poration was  known  by  that  name  at  the  time, 
npou  an  issue  taken  on  that  fact.  Carlisle  v. 
BUmirs.B  East,  487. 

Fhinlink  were  incorporated  by  the  name  of 
"the  mayor  and  burgess  as  of  the  borough  of 
Stafford,  id  the  county  of  Stafford,"  and  sued  by 
the  name  of  "  the  mayor  and  burgesses  of  the 
borough  of  Stafford :"— This  is  in  abatement, 
andnotinbtr.  Stafford  v.  Bolisn,  1  B.&  P.  40. 
In  ejectment,  tho  demise  waa  laid  to  be  by  the 
mayor,  bnrgesses,  etc,  of  the  borough  (own  of  M., 
VOL.  I. 


and,  on  the  trial,  it  turned  eat  from  the  charter, 
that  the  name  of  the  corporation  was"  the  mayor. 
Ate,  of  M^"— Held,  that  this  was  no  variance,  it 
appearing  from  the  charter  which  was  in  evidence 

that  M.  was  a  borough  town.    Doe  d.  Muiden  v. 
Miller,  1  B.  &.  A.  6M9. 
Act 

presume  they  have  it;  and  if  the  declaration  in 
debt  upon  a  by-law  fails  to  show  it,  it  is  a  fault 
defendant  may  take  advantage  of,  upon  general 
demurrer.  Vintners' Company  v.  Pattev,  1  Burr. 
335;  lLd.Ken.500. 


II.  Acts  or  CouotaTioM. 

1.  Corporate  SeaL 

Though  the  affixing  of  the  com  in  on  e< 
led  of  conveyance  of  a  corporation  be  ■ 
pas*  the  estate  without  a  formal  delivery.  If 


I  ni  « 


if  the  order  for  affixing  the  seal  be  accompanied 
with  a  direction  to  their  clerk  to  retain  the  con. 
syance  in  his  hands  till  accounts  were  adjusted 
with  the  purchaser.  Derby  Canal  Company  v. 
Wilmot,  9  East,  360. 

By  statute  I  ft.  2  Geo.  4,  c.  117,  incorporating 
gas-light  company,  il  was  enacted,  that  the 
rectors  should  have  the  custody  of  the  common 
seal,  and  power  to  use  it  for  the  affairs  of  the 
company,  who  were  themselves  by  another  clause 
empowered  to  make  orders  under  seal  at  their 
meetings,  for  the  government  of  the  company, 
and  for  regulating  the  proceedings  of  the  direc- 
tors. No  power  was  expressly  given  by  the  act 
to  grant  annuities.  At  a  special  meeting  of  the 
company,  a  committee,  previously  appointed  for 
certain  purposes,  reported  that  it  waa  expedient 
that  the  then  clerk,  whose  health  was  bad,  should 
be  invited  to  retire  upon  a  pension,  on  condition 
of  abstaining  from  acts  prejudicial  to  the  com- 
pany ;  that  such  proposal  had  been  made  to  him 
iud  that  he  had  accepted  it.  The  meeting 
noved  that  the  report  should  be  received  and 
entered  on  the  minutes,  and  that  the  directors 
should  carry  into  effect  the  committee's  recom- 
mendation. No  order  to  this  effect  was  made 
undersea!  The  directors  by  deed,  in  the  name  of 
company,  granted  an  annuity  to  the  clerk  on 
retirement,  subject  to  conditions  of  the  nature 
above  staled,  and  they  put  the  corporate  seal  to 
it ;— Held,  that  the  seal  was  properly  affixed  by 
the  director* ;  that  the  granting  of  such  annuity 
was  warranted  by  the  statute;  that  it  waa  a  con- 
cern of  the  company,  within  the  first-mentioned 
d  that  do  order  of  the  company  under 
accessary  to  authorize  it  Clark*  r. 
Imperial  Got  Company,  iB.Sc  Add.  315;  1 
Nev.  4,  M.  306. 

The  act  proscribed  that  nothing  should  bo 
done  at  any  special  general  meeting,  but  the 
business  for  which  it  was  called;  and  certain 
forma  were  required  for  calling  it.  On  a  special 
ease  stated,  which  set  out  entries  of  the  proceed- 
ings whereby  the  giant  was  authorised,  it  did  not 
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appear  that  thoie  forms  had  been  gone  through, 
and  the  company,  who  were  sued  on  the  above 
deed,  alleged  this  irregularity  in  answer :— Held, 
that  it  lay  on  them  to  rive  strict  proof  of  the  de- 
fault; and  this  not  being  done,  but  a  possibility 
appearing  that  the  forms  might  have  been  com- 
plied with,  the  court  of  K.  B.  would  not  presume 
the  contrary.    Id. 

By  the  statute,  the  orders  and  proceedings  en- 
tered in  the  company 's  books  were  to  be  considered 
as  originals,  and  read  in  all  courts,  dec.  Qumre, 
whether  this  rendered  them  admissible  evidence 
as  between  the  company  and  a  stranger  ?   Id. 

If  a  regular  corporate  resolution  has  been 
passed  for  granting  an  interest  in  the  corporate 
property,  and  upon  the  faith  of  it  expenditure  has 
been  incurred,  the  court  will  compel  the  corpora- 
tion to  make  a  legal  grant  in  pursuance  of  the 
resolution,  although  it  is  not  under  the  corporate 
seal,  semble.  Marshall  v.  Queenborough,  1  Sim. 
&Stu.530. 

If  the  mayor  of  a  town  order  weights  and  mea- 
sures, and  when  supplied,  they  be  examined  at  a 
full  meeting  of  the  corporation :  this  is  such  a 
recognition  of  the  contract  as  will  make  the  cor- 
poration liable  to  pay  for  them,  although  the 
order  for  them  was  not  under  the  common  seal 
of  the  corporation ;  and  the  fact  that  the  mayor 
was  afterwards  ousted  from  his  office  bv  a  judg- 
ment of  the  court  of  K.  B.  makes  no  difference. 
De  Grave  v.  Monmouth,  4  C.  &  P.  Ill— Tenter. 

2.  Power  to  delegate. 

Whether  the  power  of  making  voluntary  elec- 
tions be  incidental  to  the  corporation  at  large, 
or  exist  in  them  by  prescription,  it  is  competent 
for  them  to  delegate  it  to  a  select  part  of  them- 
selves, but  they  cannot  delegate  such  power  to 
any  stranger;  and  the  recorder  of  the  town  must 
be  taken  to  be  such,  if  he  be  not  stated  to  be  a 
burgess.    Rex  v.  Bird,  13  East,  367. 

As  such  select  body  is  the  creature  of  the  cor- 
poration, its  constitution  and  mode  of  acting 
may,  it  seems,  be  modelled  (with  the  exception 
before  stated)  according  to  the  pleasure  of  its 
maker.    Id. 


a  prescriptive  corporation,  the  exercise  of  it 
not  be  sustained  in  a  select  part  of  the 
corporation  continued  by  charters,  under  other 
names  of  incorporation ;  there  being  no  expres) 
grant  of  such  a  power  to  the  select  body  by  my 
such  charters,  nor  even  any  by-law  to  that  effect, 
even  supposing  such  a  power  could  be  tnnsfcr- 
red  by  a  by-law  from  the  whole  to  a  part  of  lb 
same  corporation ;  although  it  be  stated  in  Ik 
plea  and  admitted  by  the  demurrer,  that  the  mm 
power  which  was  immemorially  exercised  by  tb 
whole  body  down  to  the  period  of  the  graatisf 
and  acceptance  of  charters  of  James  1,  asi 
Charles  2,  had  been  since  those  charter*,  fct, 
continually  exercised  by  the  select  bodyhiqa» 
tion;  and  although  such  charters  contained! 
confirmation  of  aU  formal  privileges,  &c,udos 
whatever  names  of  incorporation  theretofore  en- 
joyed.   Rex  v.  Holland,  2  East,  70. 


Where  a  power  of  doing  corporate  acts  is  not 
specially  delegated  to  particular  members,  the 
general  mode  is  for  the  members  to  meet  on  the 
charter  days,  and  the  major  part  who  are  present 
to  do  the  act    Rex  v.  Varlo,  Cowp.  248. 

The  crown,  by  letters  patent,  granted  full  pow- 
er to  the  master  and  wardens  of  the  corporation 
of  bakers,  (there  being  four  wardens,)  by  them- 
selves and  their  deputy  or  deputies,  to  overlook 
and  correct  the  trade  of  baking : — Held,  that  the 
master  and  one  warden  could  not  justify  entering, 
the  house  of  a  baker  to  overlook  bread ;  for,  if 
they  acted  as  principals,  they  did  not  amount  to 
a  majority  of  persons  to  whom  the  power  was 

S'ven;  and,  if  they  acted  as  deputies,  they  were 
tund  to  show  that  they  were  appointed  by  the 
majority.    Cook  v.  Loveland,  2  B.  &.  P.  31. 

Where  a  power  of  creating  freemen  is  shown 


3.  Suing  by  Action. 

A  corporation  cannot  sue  in  assumpsit  en  si 
executory  contract  unless  empowered  by  thee* 
of  incorporation.  East  London  WaterworhCm* 
pany  v.  Bailey,  4  Bing.  283 ;  12  Moore,  533. 

But  a  corporation  may  maintain  amass! 
on  an  executed  contract ;  therefore  they  nay* 
in  assumpsit  for  use  and  occupation,  where  t* 
tenant  has  held  premises  under  them  and  *■ 
rent    Stafford  v.  TMl,  4  Bing.  75. 

Quere,  whether  a  company  mcoipontsi* 
the  purpose  of  manufacturing,  can  contract  etas* 
wise  than  under  seal,  for  service,  wor^iadw 
supply  of  goods  for  carrying  on  the  boss*"1 
Dunston  v.  Imperial  Gas  Cfc,  3  B.  &  Add 1* 

The  master,  wardens,  and  cominootJtyflf| 
company  cannot  sue  for  a  penalty  forfeited  lot* 
master  and  wardens,  to  the  use  of  the  net* 
wardens,  and  company.  The  first  coast ■  § 
declaration  in  debt  for  a  penalty  under  »fr*^ 
set  forth  the  charter  empowering  the  **¥*[ 
to  make  by-laws,  the  by-law  made,  and  the  b«sn 
of  it;  the  second  count,  omitting  the  •kj*!"! 
Uculars,  stated  the  penalty  as  being  ****■ 
u  under  and  by  virtue  of  a  certain  by-law  of  tjj 
company  before  that  time  duly  made,"  A*,  s» 
this  count  was  on  special  demurrer  bek I  ■■• 
FeUmaker?  Company  v.  Davit,  1B.*P* 

A  suit  by  a  corporation  does  not  ^^fZ. 
fective  on  the  death  of  some  of  the  nwjj 
otherwise  of  a  suit  by  the  members  in t*^"^ 
vidua!  character.  Blackburn  v.  Jepeon,  3  Ss* 
138.  • 


A  penalty  of  20#.  having  been  imposed  If  •* 
of  the  by-laws  of  the  butchers1  company m* 
persons  selling  meat  on  a  Sunday,  witMstt* 
jurisdiction,  it  was  declared  by  a  s»My* 
clause,  that  if  any  offender  should  ctar/i*** 
or  neglect  to  pay  the  penalty,  he  should  beWs 
to  an  action  of  debt :— HeM,  that  it  wsfi^ * 
oessary  to  prove  a  previous  demand  in  ©r«W 
maintain  such  action,  although  aTerWMj?i  . 
deration.  Butcher*'  Company  v.  A**3  ** 
P.  434 


. -r -~-«  ««~«»~.  —  — «„- .    Where  a  prescriptive  ocdesiastical^fffj^ 

to  have  been  once  Tested  in  the  body  at  large  of  (of  vicars  choral  of  the  cathedral  otto**** 
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diet;  bat  it  does  not  seem  necessary  that  the  tct 
of  detention,  done  by  their  servants  within  the 
scope  of  their  employment,  should  be  authorised 
under  their  seal  Yarborougk  v.  England  (Ban*,) 
16  East,  6. 

It  seems  that  an  incorporated  company  may 
be  guilty  of  a  conversion  by  the  act  of  their  agent, 
acting  under  the  direction  of  a  oommittee  ap- 
pointed for  managing  the  affairs  of  the  compa- 
ny onder  an  act  of  parliament  Duncan  v.  Sur- 
rey Canal  Proprietors,  3  Stark.  50— Abbott 

An  ejectment  against  the  bailiffs  pro  tempore 
of  a  corporation,  cannot  be  maintained  by  prov- 
ing (Payment  of  rent  for  the  premises  by  the  an- 
nual predecessors  of  the  defendants  in  the  same 
office  for  several  years  before,  and  service  of  the 
notice  to  quit  on  the  defendants,  the  existing 
bailiffs ;  for  the  payment  of  soch  rent  by  the  bai- 
liffs in  succession  is  merely  evidence  of  a  tenancy 
in  the  corporation :  but,  at  any  rate,  such  tenancy 
may  be  determined  by  a  notice  to  the  corporation 
to  quit,  served  on  its  officers ;  after  which,  the 
owner  of  the  premises  may  distrain  the  cattle 
of  any  person  trespassing  on  his  ground,  or 
bring  his  action  against  them,  or  maintain  eject- 
ment against  any  person  in  the  actual  possession 
of  the  premises.  Doe  d.  Carlisle  {Earl)  v.  Woodr 
man,  8  East,  22a 


bad,  besides  other  estates  in  common,  four  vica- 
rial houses,  with  their  appurtenances,  which  had 
always  been  appropriated  to  the  several  use  and 
residence  of  the  four  vicars ;  and  by  ancient  cus- 
tom, upon  every  vacancy,  the  vicars,  according 
to  seniority,  made  their  option  of  taking  in  seve- 
ralty any  one  of  such  vicarial  houses,  with  the 
appurtenances ;  of  which  option  an  entry  was 
made  in  the  corporation  act  book,  and  signed  by 
the  vicars : — Held,  that  a  new  vicar  having  made 
an  option,  which  was  entered  in  the  act  book, 
and  signed  by  all,  to  take  one  of  the  vicarial 
houses  with  certain  appurtenances,  then  in  the 
possession  of  J.  S.,  which  were  not  all  the  appur- 
tenances formerly  annexed  to,  and  enjoyed  with 
the  same  house  by  his  predecessors  therein, 
could  not  maintain  an  ejectment  for  the  other 
appurtenances,  such  as  part  of  the  ancient  gar- 
den which  had  been  leased  off  by  the  corporation 
before  his  appointment :  for  supposing  him  en- 
titled to  make  an  option  of  the  entire  premises, 
and  to  have  entered  it  in  the  act  book,  as  against 
the  corporation ;  yet  no  euch  option  having  been 
made  and  entered  in  the  act  book,  according 
to  the  custom,  he  had  no  separate  legal  title 
to  the  premises  in  question,  on  which  he  could 
maintain  an  ejectment  Goodtitle  d.  MUler  v. 
Wilson,  11  East,  334. 

A  corporation  in  a  foreign  country  may  sue  as 
such  in  the  courts  of  this  country,  but  they  most 
prove  that  tbey  are  incorporated  in  that  country; 
and  it  will  be  left  to  the  jury  to  say,  whether 
the  body  so  incorporated  is  the  same  which 
eues.  St.  Charles  (Bank)  v.  De  Bernales,  1  C. 
Sl  P.  569 ;  R.  &,  M.  190— Abbott 

The  plaintiffs  sued  by  the  name  of  "  The  Na- 
tional Bank  of  St  Charles,"  the  name  given  by 
the  charter  of  the  King  of  Spain  was  "  The  Bank 
of  St  Charles : — Held,  no  variance,  the  bank 
being  in  fact  a  national  one.    Id. 

A  corporation  must  prosecute  criminally  in 
their  corporate  name  ;  and  the  addition  of  such 
name  as  a  description  of  the  persons  of  which 
the  corporation  is  composed,  is  not  sufficient  in 
an  indictment  Rex  v.  Patrick,  1  Leach,  C.  C. 
253;  2  East,  P. C.  1059. 

4.  Being  sued. 

Assumpsit  will  He  on  a  bill  of  exchange 
against  a  trading  corporation,  whose  power  of 
drawing  and  accepting  bills  is  recognised  by 
statute.  Murray  v.  E.  I.  Comp.  5  B.  &  A.  294. 
And  tee  Broughton  v.  Manchester  Waterworks,  3 
B.  &,  A.  1. 

Quere,  whether  a  local  act,  enabling  a  corpo- 
ration to  issue  promissory  notes  under  their  seal, 
enables  them  to  make  a  promise,  and  subjects 
tbem  to  an  action  of  assumpsit  as  incident  to  the 
making  of  promissory  notes.  Slark  v.  Highgate 
Archway  Comp.  5  Taunt  792. 

Trover  lies  against  a  corporation,  and  if  it  be 
essential  to  their  conversion  of  the  property  (i.  e. 
in  this  instance  the  detainer  of  bank-notes  bv  the 
Governor  and  Company  of  the  Bank  of  England) 
that  they  should  have  authorised  Hinder  their 
eeal,  such  authority  will  be  presumed  after  ver- 


By  indenture  between  A.,  B.,  and  C, 
and  D.,  E.,  and  Fn  aldermen,  with  the  assent  of 
the  burgesses  of  the  borough  of  M.,  of  the  one 
part,  and  J.  S.,  of  the  other  part,  the  said  bail- 
iffs, aldermen,  and  burgesses,  demised  lands  to 
J.  S.  for  years,  to  be  holden  of  the  said  h^'flfy 
aldermen,  and  burgesses ;  and  the  deed  was  exe- 
cuted by  A.,  B.,  and  C ;  D.,  E.,  and  F. ;  but  not 
sealed  with  the  corporation  seal ;  J.  S.  having 
paid  rent  to  the  bailiffs  as  chief  officers  of  the 
borough : — Held,  that  their  servant  might  make 
cognizance  for  taking  a  distress  under  a  demise 
by  the  corporation,  notwithstanding  a  notice 
had  been  given  by  the  aldermen  (one  of  whom 
was  a  party  to  the  indenture)  to  pay  the  rent  to 
them ;  for  the  payment  of  rent  to  the  bailiffs  ad- 
mitted a  tenancy  from  year  to  year  under  the 
corporation.     Wood  v.  Tate,  2  N.  R.  247. 

Where  a  corporation  are  defendants,  they  are 
not  entitled  to  any  essoign.  A  rgent  v.  8L  PauVs 
(Dean,)  2  T.  R.  16;  16  East,  8,  n. 


5.  Other  Matters. 

The  corporation  of  the  Royal  Exchange  As- 
surance Company  in  London,  are  liable  to  be 
assessed  to  the  land  tax,  in  their  corporate  capa- 
city as  a  corporation.  Exchange  Assurance  Com" 
party  v.  Vaughan,  1  Burr.  155;  1  Ld.  Ken.  920. 

By  letters  patent,  the  king  granted  to  the  may- 
or and  burgesses  of  Lyme  Kegjs,  the  borough  or 
town  so  called,  and  also  the  pier,  quay,  or  cob, 
with  all  liberties  and  profits,  &&,  belonging  to 
the  same,  and  remitted  also  twenty-seven  marks 
of  their  ancient  rent,  payable  to  the  king;  and  he 
willed,  that  the  mayor  and  burgesses  and  their 
successors,  all  and  singular  the  buUdings,  banks, 
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thereto  belonging,  or  situate  between  the  same 
and  the  sea,  and  also  the  said  pier,  &.c-»  at  their 
own  coats  and  charges  thenceforth  for  ever,  should 
repair,  maintain,  and  support,  as  often  as  it 
should  be  necessary : — Held,  first,  that  the  mayor 
and  burgesses  of  Lyme  having  accepted  the  char- 
ter, became  legally  bound  to  repair  the  buildings, 
banks,  sea  shores,  and  mounds :  secondly,  that 
this  obligation  being  one  which  concerned  the 
public,  an  indictment  would  lie,  in  case  of  non- 
repair, against  the  mayor  and  burgesses  for  their 
general  default,  and  an  action  on  the  case  for  a 
direct  and  particular  damage  sustained  in  conse- 
quence by  an  individual.  Lyme  Regis  v.  Henley, 
3  B.  &  Adol.  77  ;  5  Bing.  91 ;  3  M.  &  P.  278. 

Case  lies  against  a  corporation  for  not  repair- 
ing a  creek  into  which  the  tide  of  the  sea  flowed 
and  reflowed,  (but  not  saying  it  was  a  navigable 
river,)  as  from  time  immemorial  they  had  been 
used ;  the  action  lies,  though  no  special  damage 
be  stated ;  and  saying  M  as  from  time  immemo- 
rial they  had  been  used,"  is  well  enough,  without 
alleging  that  they  were  bound,  dta,  ratione  te- 
nure, or  other  special  cause.  Lynn  v.  Turner, 
Cowp.  86. 

A  corporation  may  be  liable  to  repair  the 
banks,  &a,  of  a  river,  by  prescription.  Anon. 
Lofft,556. 

Corporations  have  a  general  right  at  law  to 
alienate  their  lands,  held  in  fee,  subject  as  to  ec- 
clesiastical corporations  to  the  restraining  sta- 
tutes ;  and  there  is  no  instance  of  a  trust  attached 
upon  the  ground  of  misapplication,  as  not  to  cor- 
porate purposes,  except  the  case  of  corporations 
holding  to  charitable  uses.  Colchester  v.  Lowten, 
1  Ves.  &.  B.  226. 


III.  Corporate  Charters. 


1.  Explanation  by  Usage. 

Contemporaneous  documents,  proceedings  in 
causes  relating  to  a  charter,  and  parol  testimony, 
may  be  resorted  to  in  order  to  explain  and  give 
to  the  charter  a  construction,  but  not  to  contra- 
dict it    Lueton  School  v.  Scarlett,  2  Y.  &  J.  330. 

Where  the  words  of  a  charter  are  doubtful, 
they  may  be  explained  by  loner  usage.  Blankley 
v.  Winstanley,  3  T.  R.  279 :  &  P.  Gape  v.  Hand- 
lev,  3  T.  R.  288,  n.;  Rex  v.  Osbourne,  4  East, 
327;  Rex  v.  John*,  Lofft,  76;  Rex  v.  Varlo, 
Cowp.  250.    And  see  Rex.  v.  Tate,  4  East,  337. 

Quere,  whether  evidence  of  usage  may  be 

Siven  to  assist  the  court  in  the  construction  of  a 
oubtful  charter?  Rex  v.  Miller,  6  T.  R.  268. 
And  see  Rex  v.  Bellringer,  4  T.  R.  810. 

The  words  of  a  grant  from  the  crown,  by  co- 
temporaneous  exposition  and  constant  usage, 
may  be  extended  beyond  their  natural  import,  so 
as  to  confer  a  right  to  exercise  an  office  within  a 
city  and  the  liberties  thereof,  granted  only  to  be 
exercised  within  the  city.  London  v.  Long,  1 
Camp.  22 — Ellenborough. 

■  A  grant  of  immunity  to  burgesses,  their  heirs 
and  sucessors,  was  expounded  by  the  usage  to 
be  a  grant  to  burgesses,  corporators  only,  and  not 


to  the  burgage  tenants  and  their  heirs,   Ttuket 
bury  v.  BriclneU,  2  Taunt.  120. 

Prescription  presumes  a  charter.  Aw*.  Loft, 
556. 

A  by-law  cannot  explain  a  doubtful  charter; 
if  there  be  any  ambiguity  on  the  face  of  the  dor- 
ter, it  is  the  province  of  the  court  to  expound  it 
Rex  v.  Tucker,  2  Selw.  N.  P.  11 44 


2.  Construction  generally. 

If  there  are  words  of  permission  in  a  charter, 
to  do  an  act  which  is  clearly  for  the  public  bene- 
fit, they  are  obligatory;  therefore,  where  a  dar- 
ter declared  that  the  mayor  and  jurats  of  aou- 
cient  town  might  bold  a  court  of  record  far  te* 
holding  of  pleas,  but  which  had  been  long  disoml, 
the  court  of  K.  B.  granted  a  mandamus  to  em 
pel  such  court  to  be  held,  at  the  instance  of  a 
inhabitant  of  the  town,  though  he  was  not  a  ear. 
porator.  Rex  v.  Hastings,  1  D.  &  R.  148;  5  * 
&.  A.  692,11. 

Words  in  a  charter  in  restraint  of  trade  areiwj 
unfavourably  received,  and,  if  doubtful,  thai 
meaning  will  be  taken  which  is  least  inimical* 
commerce ;  and  even  where  they  are  clear,  t  it 
nunciation  of  the  privileges  will  be  presumed  •> 
less  there  is  evidence  of  usage  to  support  Una 
Berwick  v.  Johnson,  Lofft,  334. 

A  charter  granting  jurisdiction  to  boroo^s* 
gistrates  over  a  district  not  within  the  bewajs, 
does  not  exclude  the  county  justices  without  c* 
press  words.  Blankley  v.  Winstanley,  3  T.  * 
279. 

And  though  such  charter  contain  wotdiflfo 
ference  to  former  charters,  in  which  ejehsfl* 
jurisdiction  is  given  to  the  borough  jests* 
within  the  borough,  and  add  that  they  ahaflhij 
jurisdiction  within  the  new  district  in  tarn  amp 
modo  et  forma,  &c.,  yet  if  there  be  in  thehm* 
charter  a  saving  clause  of  the  rights  of  theeW*- 
and  of  all  other  persons,  the  borough  niafirfn** 
have  only  a  concurrent  jurisdiction  with  v 
county  justices.    Id. 

Although  the  charter  of  the  tobaewjat 
makers'  company  may  be  inadequate  to  bind* 
the  tobacco-pipe  makers  in  the  kingdom,  a* 
sufficient  to  bind  such  of  them  as  become  mem- 
bers of  the  corporate  company.  W****? 
Makers*  Company*.  Woodrofe,  7  B.&C.8WJ 
5  D.  &  R.  530. 

And  this  charter,  by  fixing  the  place  of  mmV 
ings  to  London  or  Westminster,  or  withm  tm* 
miles  thereof,  sufficiently  establishes  local  hm* 
for  the  corporation.    Id. 

The  nomination  of  a  ccrporatwn'efieerm* 
modern  charter,  by  necessary  intendmert"1** 
him  a  free  bargees  of  the  borough,  if  he  ***** 
so  before.  Rex  v.  Down**,  7  D.&R.I777;** 
&C.182. 

So,  where  the  modern  charter  of  s  tfgj* 
tion,  after  directing  that  the  corporate  mse* 
should  for  ever  thereafter  be  iicmhMfledj'j 
chosen  out  of  the  free  burgesses,  ptocsedmj* 


nominate  the  common  coundhnen,  and  ****** 
them  one  who  was  not  at  the  time  of  km  asmv 
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nation,  a  free  burgess :— Held,  that  he  was  enti- 1 
tied,  by  virtue  of  his  nomination,  to  all  the  pri- 
vileges, and  to  exercise  the  office  of  a  free  bur- 
g ess  of  the  borough.    Rex  v.  Perkins,  4  D.  &  R. 
427. 

Under  the  words  of  a  charter  of  incorporation 
of  the  dean  and  chapter  of  the  cathedral  church 
of  H.  T.  Dublin,  ordaining  that u  tho  archdeacon 
cfeo,  can  and  may  enjoy  a  stall  in  the  choir,  and  a 
voice  and  place  in  the  chapter  in  all  chapter  acts,1' 
Sccj;  he  has  a  voice  in  all  its  corporate  acts,  and 
not  merely  in  the  acts  of  that  chapter  considered 
as  the  archbishop's  council;  and  it  seems  he 
may  vote  by  proxy:  Kildare  (Bisfiop)  v.  Smith, 
5  Dow,  225. 

A  clause  in  a  charter,  which  directed  that  the 
aldermen  should  be  chosen  annually,  was  held  to 
be  only  directory,  and  not  to  determine  the  office 
at  the  end  of  the  year  after  election ;  but  that  the 
person  legally  elected  and  sworn  into  the  office 
should  continue  until  his  death  or  removal,  in 
the  same  manner  as  a  person  elected  into  the 
office  of  mayor.  Promt  v.  Foot  (in  error,)  2  Bro. 
P.C  289:  &  P.  Pender  v.  Rex  (in  err  or,)  2  Bro. 
P.  C.  294 

Where  a  charter  directs  that  the  mayor  shall 
continue  in  office  until  another  is  duly  elected 
and  sworn,  the  successor  although  duly  elected, 
cannot  act  until  sworn,  and,  if  he  does,  judgment 
of  ouster  may  be  given  against  him.    Id. 

Where  a  charter  granted  to  the  mayor  and 
commonalty  that "  any  alderman  being  wanted, 
the  rest  of  the  aldermen  might  nominate  two 
burgesses,  for  the  choosing  of  one  of  them  as  al- 
derman by  the  commonalty  (per  communitatum:) 
—Held,  that  u  commonalty"  included  the  whole 
corporation,  and  that  an  alderman  so  elected  by 
the  votes  of  the  other  aldermen,  as  well  as  the 
burgesses  at  large,  was  properly  elected.  Bex  v. 
Osbourne,  4  East,  327. 

Where  the  charter  of  a  borough  directed,  that 
when  any  of  the  capital  burgesses  should  happen 
to  die,  or  dwell  out  of  the  borough,  or  be  remov- 
ed, it  should  be  lawful  for  the  remainder  to  elect 
others  in  the  place  of  those  so  happening  to  die 
or  be  removed,  omitting  the  intermediate  circum- 
stance of  dwelling  out  of  the  borough : — Held, 
that  these  words  were  not  so  unambiguous  as  to 
warrant  the  court  to  interfere,  by  granting  a  man- 
damus calling  on  the  mayor  and  burgesses  to 
elect  and  swear  in  two  capital  burgesses  in  the 
room  of  two  non-resident  capital  burgesses,  who 
had  not  been  previously  removed  by  the  corpora- 
tion from  their  offices,  for  the  purpose  of  taking 
this  matter  into  consideration.  Rex  v.  Truro,  3 
B.  &  A.  590 ;  2  Chit.  257. 

Where  a  charter  of  incorporation  authorized 
the  election  of  a  mayor  on  the  charter  day,  with 
power  to  the  mayor  to  hold  over,  and  on  the 
mayor's  death  within  the  year  after  his  election 
and  swearing  in,  and  in  the  mean  time,  the  alder- 
man next  in  order  to  officiate  as  mayor: — Held, 
that  in  the  case  of  a  mayor's  holding  over  and 
dying  more  than  a  year  after  his  election  and 
swearing  m,  the  charter  did  not  authorize  a  new 
election  of  mayor,  nor  the  alderman  next  in  order 


to  officiate  as  mayor;  but  it  was  casus  omissi 
Rtx  v.  Smith,  2  M.  &  S.  583. 

By  a  charter  of  the  31st  Eliz.,  her  majes 
granted  to  the  inhabitants  of  T.  to  be  incorp 
rated  by  the  name  of  **  the  mayor  and  burgess 
of  the  borough  of  T-,"  and  also  granted  and  oo 
firmed  to  the  said  mayor  and  burgesses,  and  the 
successors,  "all   messuages,  lands,  tenement 
customs,  privileges,  immunities,  advantages,  &4 
within  the  said  borough,  which  the  said  mayi 
and  burgesses  or  inhabitants,  by  whatever  nanu 
or  name,  corporate  or  incorporate,  by  reason  c 
colour  of  any  prescription,  &c,  for  fifty  yeai 
past  had  held ;  and  that  the  burgesses  and  k 
habitants  of  the  said  borough,  and  their  Buccal 
sors,  from  thenceforth  for  ever  should  be  fire 
from  toll,  passage,  pontage,  murage,  &c,  anchor 
age,  coynage,  wharfage,  cranage,  Key  age,  &c.,foi 
all  goods,  olCm  which  were  their  own,  throughou 
the  whole  kingdom  of  England,  except  the  eitj 
of  London: — Held,  that  this  exemption  fVon 
tolls  and  dues  did  not  extend  to  tolls  and  dutiej 
arising  and  due  by  prescription  to  the  corporation 
of  T.  within  that  borough.     Truro  v.  Reynolds,  1 
M.&  Scott,  272. 

3.  Construction  as  to  Appointment  of  Deputies. 

The  borough  of  St.  Alban's  having  first  re- 
ceived a  recorder  by  a  charter  of  Car.  1,  a  sub* 
sequent  charter  of  Car.  2,  after  nominating  J.  S. 
to  be  the  first  and  modern  recorder  under  that 
charter  declared  that  it  should  be  lawful  for  the 
aforesaid  J.  S.,  the  modern  recorder  to  nominate 
a  sufficient  person  to  be  his  deputy  in  the  office, 
and  to  have  the  same  powers : — Held,  that  this 
did  not  extend  the  power  of  appointing  a  deputy 
to  the  successors  of  J.  S.  in  the  office  of  recorder. 
Rex  v.  St.  Alban's,  12  East,  559. 

By  charter  the  corporation  of  Gravesend  were 
to  have  a  capital  seneschal,  or  high  steward,  and 
a  sub-seneschal,  or  under  steward,  by  the  latter 
of  whom  the  judicial  ministerial  functions  of  a 
recorder  were  to  be  performed,  but  no  authority 
was  given  him  to  appoint  a  deputy ;  and  although 
a  by-law  of  the  corporation  required  that  the 
under-steward,  or  his  sufficient  deputy,  should  be 
attendant  at  every  court,  to  discharge  the  duties 
of  his  office: — Held,  that  the  under-steward 
could  not  appoint  a  deputy  generally  to  discharge 
all  his  ministerial  duties.  Rex  v.  Oravesend,  4 
D.&R.  117;  2B.C.602. 

Semble,  that  he  might  appoint  a  deputy  to  do 
some  particular  ministerial  act,  with  the  assent  of 
the  corporation.    Id. 

A  charter  provided  that  there  should  be  two 
aldermen  in  the  borough  of  D.  who  should  act 
for  one  year,  by  themselves,  or  their  deputies ; 
that  on  their  death  or  removal,  other  aldermen 
should  be  elected,  who  should  act  for  the  rest  of 
the  year,  by  themselves,  or  their  deputies ;  that 
in  the  absence  of  the  aldermen,  new  aldermen, 
might  be  elected  in  their  room ;  and  that  the  al- 
dermen for  the  time  being  should  be  justices  of 
the  peace  for  the  borough . — Held,  that  the  de- 
puty of  an  alderman  was  not  a  justice  of  the 
peace  for  the  borough.  Jones  v.  Wiiiiams,  5  D. 
&R.654:  3B.&,C762;  1C.  P.459,669. 
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4.  Renewed  Charter* 

A  new  charter  granted  where  there  is  a  prior 
subsisting  one,  is  void  ab  initio ;  because  two  cor- 
porations, for  the  same  purposes  of  government, 
cannot  legally  exist  within  the  same  place,  and 
at  the  same  time.  Rex  v.  Amery  (in  error,)  2 
Bro.P.C.  336. 

But  a  new  charter  of  incorporation,  granted 
after  a  judgment  of  seizure  quousque,  &cM  to  a 
new  body  in  the  same  place,  is  good,  notwith- 
standing a  charter  of  restitution  be  afterwards 
granted  to  the  old  corporation ;  and  such  charter 
of  restitution  is  absolutely  void.  Rex  v.  Amery, 
and  Rex  v.  Monk,  2  T.  R.  515 ;  1  T.  R.  575. 
But  see  S.  C.  4  T.  R.  122. 

A  corporation  being  disabled  to  act,  accepting 
a  new  charter,  is  not  dissolved,  but  dormant ;  and 
after  such  acceptance  the  new  corporation  is  the 
same  as  the  old  one.  Colchester  v.  Seaber,  3 
Burr.  1866 ;  I  W.  Black.  591. 

By  an  ancient  parliament  roll,  it  appeared  that 
the  commons,  by  their  petition. exhibited  in  par- 
liament, prayed  King  Edward  III.  that  the  char- 
ter  made  to  his  liege  subjects,  burgesses  of  the 
town  of  Bristol  and  the  Franchises  by  him  grant- 
ed  to  his  said  burgesses,  should  be  ratified  and 
confirmed  in  that  parliament  The  answer  to 
the  petition  was,  that  it  was  assented  to  and 
agreed  in  parliament  that  the  franchises  whereof 
the  petition  made  mention,  should  be  ratified  and 
confirmed  under  the  king*s  great  seal.  The 
charter  was  ratified  by  King  Edward  III.  accord- 
ingly : — Held,  that  the  crown  was  not  prevented 
by  this  proceeding  in  parliament  from  granting 
a  new  charter  to  the  burgesses  of  Bristol,  vary- 
ing the  mode  of  electing  the  mayor  from  that 
provided  for  in  the  charter  recited  in  the  petition 
to  the  king  in  parliament.  Rex  v.  Haythome, 
5B.&C.410;  8D.&R.22a 

Queen  Anne,  by  charter  granted  to  the  bur- 
gesses of  Bristol  that  they  should  be  a  body  cor- 
porate, &c.  &o,  and  released  to  the  corporation 
that  power  of  removing  its  members  which  had 
been  reserved  by  a  former  charter  of  King  Charles 
II.,  and  released  any  just  cause  of  complaint 
which  might  be  against  the  corporation  for  hav- 
ing acted  in  opposition  to  it ; — Held,  that  it  did 
not  thereby  appear  that  the  queen  granted  this 
charter  in  consideration  of  the  former  charter 
granted  by  King  Charles  II.,  and  that  the  aueen's 
charter  was  not  therefore  void,  although  the  sup- 
posed charter  of  Charles  II.  did  not  exist    Id. 


5.  Acceptance  of  Charter. 

The  acceptance  of  a  charter,  whereby  the  elec- 
tion of  burgesses  is  directed  in  a  manner  differ- 
ent from  what  had  obtained  by  ancient  usage, 
which  is  inconsistent  with  the  charter,  abrogates 
the  usage,  which  is  determined  by  the  acceptance 
of  the  charter ;  and  that  must  afterwards  be  the 
only  measure  by  which  the  election  of  burgesses 
is  to  be  governed.  Powell  y.  Rex  (in  error.)  2 
Bro.  P.  C.  298.  ' 

The  constitution  of  a  corporation  at  settled  by 
act  of  parliament,  cannot  be  varied  by  the  accept- 


ance of  any  charter  inconsistent  with  it  Rtsr. 
MUer,  6  T.  IL  268. 

A  charter  granted  by  the  crown  to  a  corpora- 
tion cannot  be  partially  accepted,  whether  its) 
a  charter  of  creation,  or  granted  to  a  pre-eiis% 
corporation.  Rex  y.  Westwood,  2  Dow  4  Chrk, 
21 ;  4  Bligh,  N.  S.  213 j  7  Bug.  1 ;  7  D.4L 
267 ;  4  B.  &  C.  781. 

Unlets  it  should  appear  to  be  the  intention  rf 
the  crown  that  the  grantee  should  have  the  op- 
tion to  accept  in  part  and  reject  in  part  U. 

By  a  new  charter,  an  old  corporation,  oosnt 
ing  of  a  mayor  and  burgesses,  was  made  to  cat 
sist  of  a  mayor,  aldermen,  chief  burgesses,  isi 
burgesses ;  the  three  former  to  conttitote  tk 
common  council.  The  common  council  isii 
majority  of  the  burgesses  expressed  their  seta* 
to  the  new  charter,  some  by  voting  tt  an  ekeb» 
held  under  it,  and  others  by  a  written  dede* 
tion : — Held,  that  this  was  a  sufficient  tcea* 
ance  of  the  new  charter.  Rex  v.  Hagao,lft 
&R.625;  7B.&CX70& 

Quaere,  whether  a  majority  of  the  burgess) 
need  have  concurred  in  such  acceptance?  hi 

The  proclamation  of  James  II,  in  the  4b 
year  of  his  reign,  for  restoring  corporation! » 
their  ancient  charters,  etc.,  operates  (when* 
cepted)  as  a  grant  of  revival  to  snch  of  thesH 
corporations  as  had  surrendered  their  corpon* 
franchises  to  Charles  IL,  (but  which  series** 
were  not  inrolled,)  who  had  granted  new  en- 
ters; and  overturns  such  new  charten.  J** 
ling  v.  Francis,  3  T.  R.  189. 

The  corporation  of  Cambridge  did  accent  m 
act  under  the  proclamation.    Id. 

Where  a  person  has  been  admitted  a  aeaktf 
of  a  corporate  company,  and  has  acted  at*A 
it  is  not  competent  to  him,  in  an  acties  ft*** 
fringing  by-laws,  to  dispute  the  accenttstf" 
the  charter  by  a  majority  of  those  whoa** 
corporated.  Tobacco-Pipe  Makers*  Csesssj* 
WoodrooffetS  D.  &  R.  530;  7  B.  &C.838. 

The  surrender  of  a  charter  is  void  for  ***■ 
inrolment    Rex  v.  Osboume,  4  East,  397* 


IV.  Who  BurrrrxKD  to  beuhto  to  Coaioi*n** 

An  inhabitant  of  a  borough  is  not  inewjfj 
force  of  his  inhabitancy,  without  any  i**jf 
right,  entitled  to  be  a  corporator.  J8»  ▼•  J* 
Looe,  5  D.  &  R.590;  3B.&C.677;  *&* 

R.na 

An  infant  cannot  be  elected  a  buffi**1 
corporation,  nor  can  a  person  so  elected  setsM 
burgess  on  being  sworn  in  on  obtaining  kn •*■ 
age  of  twenty-one.  Rex  v.  Carter,  Us%  »» 
Cowp.58,220. 

A  custom  to  exclude  foreigners  in  a  wr2 
tion,  and  a  by-law  made  to  rapport  it,  utf?> 
but  the  penalty  given  by  a  by-tow  caanetbeW 
stranger.  Bodwic  y.  Fennel!  (t»  error,)  1  ** 
233. 

The  title  of  a  person,  having  an 
to  be  admitted  a  fret  burgees  of  a 
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not  be  impeached  on  the  ground  of  a  defect  of 
title  in  the  officer  by  whom  he  was  admitted. 
Hex  v.  Slythe,  9  D.  &  R.  226. 

V.  Who  oomnuxabue  to  belong  to  Corpoea- 

TIONS. 

A  company  by  prescription  and  by  custom  may 
compel  all  of  their  trade  to  become  members. 
^Shrewsbury  v.  Hart,  1  C.  &  P.  113— Hullock. 

Under  a  charter  of  7  W.  3,  by  which  the 
mayor  of  Liverpool  is  appointed  to  be  elected  out 
of  the  forty-one  common  councilmen,  and  every 
mayor  is  appointed  an  alderman : — Held,  that 
the  defendant,  who  was  a  common  councilman, 
and  had  once  served  the  office  of  mayor,  and  acted 
as  justice  for  the  town,  but  had  since  quitted  the 
town,  and  resided  four  miles  distant,  having  only 
a  bank  there,  and  was  an  acting  magistrate  for 
the  county,  was  not  entitled  to  refuse  to  stand  at 
a  subsequent  election  of  mayor,  though  the  serv- 
ing that  office  would  compel  him  to  remove  his 
residence  to  the  town,  and  prevent  his  acting  as 
magistrate  for  the  county;  and  therefore  the 
court  granted  a  mandamus  to  take  upon  himself 
the  office,  he  having  been  elected  at  such  subse- 
quent meeting.   Rex  v.  Leyland,  3  M.  &  S.  184. 

An  attorney  is  privileged  from  serving  corpo- 
ration offices,  although  resident  within  the  corpo- 
ration town.  Norwich  v.  Berry,  1  W.  Black. 
636 ;  4  Burr.  2109. 


VI.  Qualification  of  Candidates. 


1.  Residence  and  Estate, 

When  the  defendant  having  prior  connexions 
with  a  borough.town  previous  to  his  election  to 
the  office  of  bailing  for  which  residence  is  a  ne- 
cessary qualification,  took  a  house  at  first  for  four 
years,  but  afterwards  at  his  landlord's  request, 
for  one,  and  slept  there  one  night  before  the  elec- 
tion, and  did  not  return  again  for  near  a  month 
afterwards,  when  he  stayed  two  days,  but  retained 
possession  of  his  house  under  his  lease  the  whole 
time;  the  taking  of  the  house  appearing  to  the 
court  to  be  bona  fide,  that  was  held  a  sufficient 
legal  residence  to  satisfy  the  qualification  re- 
quired.   Rex  v.  Sargent,  5  T.  R.  466. 

A  charter  which  requires  that  the  mayor  should 
be  an  inhabitant  resiant  within  the  borough,  on 
pain  of  forfeiting  such  sum  as  should  be  imposed 
by  the  mayor,  recorder,  and  major  part  of  the 
common  council,  not  exceeding  100k,  does  not 
require  resiancy  as  a  qualification  for  holding 
the  office,  but  only  under  a  penalty.  Rex  v.  WU- 
2s0m«,  2M.&  S/141. 

Residence  is  not  a  precedent  qualification  for 
a  burgess  of  Portsmouth,  to  entitle  him  to  be 
elected  an  alderman.  Rex  v.  Monday,  Cowp. 
539. 

Where  a  charter  of  incorporation  directs  that 
certain  officers  shall  be  elected  out  of  the  bur- 
gesses and  inhabitants,  an  usage  to  elect  non-in- 
habitant burgesses  is  void :  nor  is  such  usage 
rendered  valid  by  a  charter  of  restoration,  grant- 


ing "all  elections  and  rights  of  election  previously 
enjoyed  by  virtue  or  pretence  (virtute  vel  prea- 
textu)  of  any  charter,  or  by  any  other  lawful 
manner  or  title.9'  Rex  v.  Salway,  4  M.  &  R. 
314;9B.&C.424. 

A  new  trial  was  refused,  because  a  jury  bad 
found  a  customary  right  for  persons  born  in 
a  place  to  be  admitted  freemen,  upon  paying  5L 
Baxter  v.  Shrewsbury,  Lofft,  27. 

Where  by  charter  it  was  granted  that  the 
mayor,  bailiffs,  and  burgesses  should  thereafter 
be  a  body  corporate  by  the  name  of  mayor,  jurats, 
bailiffs,  and  burgesses,"  that  there  should  be  one 
of  the  more  honest  and  discreet  burgesses  or  in- 
habitants, called  "  mayor,"  to  be  elected  as  there- 
in-mentioned ;  and  four  honest  and  discreet  bur- 
gesses or  inhabitants  called  M  jurats,"  and  two 
other  honest  and  discreet  burgesses  or  inhabi- 
tants called  "  bailiffs ;  that  the  jurats  and  bailiffs 
should  hold  their  offices  for  life,  unless  removed 
for  reasonable  cause ;  and  when  it  should  happen 
that  either  or  any  of  the  jurats  or  bailiffs  for  the 
time  being  should  die,  or  be  removed,  or  with- 
drawn from  his  or  their  office  or  offices,  it  should 
be  lawful  for  the  surviving  and  remaining  jurats 
and  bailiffs  for  the  time  being,  or  the  greater 
part  of  them,  (of  whom  the  mayor  should  be  one,) 
within  convenient  time,  to  nominate  another  or 
others  of  the  burgesses  or  inhabitants  of  the  bo- 
rough for  the  time  being  to  be  jurat  or  jurats, 
bailiff  or  bailiffs,  of  the  borough: — Held,  that  ac- 
cording to  the  true  construction  of  the  charter, 
it  was  competent  to  the  corporation  to  elect  the 
jurats  from  the  inhabitants  of  the  borough,  or 
from  the  burgesses.  Rex  v.  Greet,  8  B.  &  C. 
363;  2  M.  &  R.  391. 

A  charter  ordained  that  no  person  should  be 
admitted  a  burgess,  except  he  had  for  three 
years  before  been  seised  and  possessed  of  an  es- 
tate of  freehold  for  the  term  of  his  life,  or  some 
greater  estate  in  land  of  a  certain  value,  with  an 
exception  of  such  as  should  be  seised  of  such 
estate  of  such  yearly  value,  which  had  come  to 
him  by  descent  or  marriage: — Held,  that  one 
who  by  virtue  of  his  marriage  became  seised  of 
an  estate  in  right  of  his  wife  for  her  life,  was  not 
within  the  exception,  and  therefore  not  qualified- 
Rex  v.  Powell,  8  T.  R.  639. 


2.  Apprenticeship. 

By  the  constitution  of  the  corporation  of  He- 
don,  a  person  having  served  a  seven  years*  ap- 
prenticeship to  a  freeman  residing  in  the  town,, 
is  entitled  to  his  freedom;  and  by  a  by-law,  the 
indentures  must  be  inrolled  by  the  town-clerk 
within  four  months  from  the  date ;  an  appren- 
tice who  is  bound  to  a  freeman,  resident  only 
occasionally,  and  whose  service  is  to  be  performed' 
at  another  place,  is  not  entitled  to  have  his  in- 
dentures inrolled;  nor  will  the  court  grant  a> 
mandamus  to  the  town-clerk  for  that  purpose- 
Rex  v.  Marshal,  2  T.  R.  2. 

A  by-law,  which  directed  that  a  sum  of  mo- 
ney should  be  paid  for  the  use  of  a  corporation, 
on  broiling  indentures  of  apprenticeship  to 
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of  its  members,  is  bad.    Neveoby  v.  Weboter,  1 
Ld.  Ken.  243. 

A  by-law  of  a  corporation,  by  whicb  inden- 
tures of  apprenticebhip  to  freemen  mast  be  in- 
rolled  within  four  months  from  the  date,  was  not 
objected  to  on  an  appplication  for  a  mandamus. 
Rex  v.  Marshall,  2  T.  R.  2. 

Though  a  by-law  of  the  corporation  of  Cam- 
bridge requires  an  indenture  of  apprenticeship  to 
be  inrollcd ;  yet,  if  it  has  been  exhibited  to  the 
town-clerk,  who  marked  it  as  being  inrolled,  it 
is  sufficient,  notwithstanding  it  is  not  inrolled  in 
the  corporation  books.  Rex  v.  Cambridge,  2  Chit 
144 

But,  under  another  bylaw,  service  at  another 
place  is  not  sufficient,  unless  the  trade  there  was 
subservient  to  the  trade  at  Cambridge.  Id. 

A  by-law,  made  by  a  company  in  a  corpora- 
tion to  restrain  the  number  of  apprentices  to  be 
taken  by  any  of  the  members,  is  void.  Rex  v. 
Cooper?  Comp.  of  Newcastle^upon.  Tyne,  7  T.  R. 
543. 

A  by-law,  altering  the  qualification  of  per- 
sons to  be  taken  as  apprentices  by  the  mem- 
bers of  a  corporation,  in  order  to  acquire  their 
freedom  by  a  certain  servitude,  is  not  warranted 
by  a  custom  in  6uch  body,  which  claimed  by  pre- 
scription to  make  by-laws  regulating  the  num- 
ber of  persons  to  be  taken  as  apprentices.  Rex 
v.  Tappenden,  3  East,  186. 

By  custom  in  a  corporate  town,  all  persons 
having  served  an  apprenticeship  for  seven  years 
to  a  free  burgess,  carrying  on  trade  there,  were 
entitled  to  be  admitted  to  the  office  of  a  free 
burgess : — Held,  that  a  person  who  had  served 
under  articles  of  clerkship  to  an  attorney,  a  free 
burgess  of  the  borough,  and  residing  within  the 
same,)  was  not  entitled  to  be  admitted  to  his 
freedom.  Rex  v.  Doncaster,  7  B.  &  C.  630;  1 
M.  &  R.  545. 

A  prescriptive  right  in  the  eldest  son  of  every 
burgess  born  in  N.,  and  in  the  younger  sons  of 
every  burgess  born  in  N.,  and  having  served 
a  seven  years'  apprenticeship  to  any  trade ;  and  in 
every  person  having  served  a  seven  years'  ap- 
prenticeship in  N.  to  any  burgess  of  N.,  to  be 
admitted  a  burgess  of  N.  on  his  attaining  twenty- 
one,  was  held  by  the  court  not  to  exclude  the  in- 
cidental power  arising  by  implication  of  law  to 
the  corporation  at  large,  to  secure  their  perpe- 
tual succession,  by  voluntary  elections  of  bur- 
gesses ad  libitum ;  and  this,  though  it  was  aver- 
red that  N.  had  always  been  and  is  a  populous 
town,  containing  numerous  resident  and  trading 
burgesses ;  and  that,  by  the  prescriptive  modes  of 
supply  by  birth  and  servitude,  the  succession  of 
a  sufficient  and  large  number  of  burgesses  is 
fully  secured :  for  non  constat  that  these  sources 
had  at  all  times  been  sufficient  during  the  exist- 
ence  of  the  corporation,  without  occasional  sup- 
plies of  burgesses  by  election,  or  even  that  they 
were  so  at  the  time  of  the  defendant's  election, 
and  they  could  not  have  operated  at  all  for  some 
years  after  the  creation  of  the  corporation;  and, 
therefore,  no  presumption  can  be  raised  from 
thence,  that  the  crown  meant  to  exclude  the  in- 


cidental power  of  the  corporation,  to  mike  w 
luntary  election  of  burgesses  in  aid  of  inch  pre 
scriptive  modes  of  supply.  Bex  v.  Bird,  13 
East,  367. 

What  binding  and  service  is  sufficient  to  en- 
title an  apprentice  to  be  admitted  a  free  barge* 
of  Colchester,  under  a  particular  custom  of  tstf 
corporation,  respecting  apprenticed  being  won 
burgesses,  see  Rex  v.  JRotoe,  4  Burr.  2287. 

3.  Incompatible  Offices. 

A  jurat  of  the  corporation  of  Hastings  majk 
elected  town-clerk  of  the  said  corporation.  & 
ward  v.  Thatcher,  2  T.  R.  81. 

But  the  two  offices  are  incompatible,  ud  tk 
acceptance  of  the  latter,  though  an  inferior  office, 
will  vacate  the  former.    Id. 

Where  the  town-clerk's  accounts  are  iflossJ 
by  the  aldermen,  or  where  a  town-clerk  a* 
ministerially  under  the  aldermen,  who  ire  jsfr 
cial  officers,  the  offices  are  incompatible,  ud  Ike 
appointment  of  an  alderman  to  be  the  to*? 
clerk  vacates  his  former  office.  Rex  v.  Petm* 
2  T.  R.  777. 

And,  if  the  person  so  appointed  eootin*  * 
exercise  the  office  of  alderman,  the  court  of  tl 
will  grant  an  information  in  the  nature  of  14* 
warranto  against  him.    Id. 

A  justification  in  trespass  stated,  that  bfcv 
torn  a  court  of  record  had,  from  time  imaas> 
rial,  been  holden  before  the  steward  and  ■* 
reeve  of  a  borough,  or  their  sufficient  depotf* 
deputies ;  and  that  a  court  was  holden  aceonsf 
to  such  custom  before  A.,  then  being  the  desg 
of  B^  who  was  then  steward  and  portreereofsi 
borough:— Held,  that  upon  this  &*$*!? 
offices  must  be  taken  to  have  been  amp** 
and  that  the  steward  and  portreeve  augfe" 
united  in  the  same  person ;  and  that  the  apssw 
ment  of  the  deputy  by  the  person  boj^W^ 
offices  was  sufficient  Green  v.  Deriet,  *  *  ■ 
A.  60. 

In  the  borough  of  C,  by  charter,  the  s»J* 
burgesses,  and  commonalty  were  to  elect  it** 
clerk,  who  was  also  to  be  clerk  of  the  pa* 
clerk  of  assizes,  and  prothonotary;  and  the  say* 
recorder,  and  town-clerk  were  to  hold  pj»  ■ 
certain  actions.  The  mayor,  recorder,  ■■  * 
common-council  (twenty  in  number)  vsn>* 
enact  by-laws  for  the  good  order  and  gown— * 
of  the  borough.  None  of  the  common  ess** 
held  any  judicial  office  in  any  court  whs*  n* 
town-clerk  officiated.  His  accounts  **** 
dited  by  a  committee,  named  by  the  majors* 
burgesses  in  common  halL  No  fixed  ishrj^1 
allowed  by  the  corporation ;  bat  he  was  n***' 
rated  by  certain  fees  of  right  payable  toMf^ 
Held,  that  the  offices  of  common-coo**"* 
and  town-clerk  were  not  incompatible,  m** 
Jones,  lB.cc  AdoL  677. 

A  corporator,  accepting  a  new  oniee  ^— 
patible  with  the  old  one,  thereby  »bs*rtdT «f 
cates  and  surrenders  the  latter;  and  if* 
ousted  of  his  new  appointment  ty.Q™  ***"£. 
he  is  not  re-admitted  to  bis  original  w^*' 
nor  can  a  vote  given  at  a  corporate 
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he  filled  the  higher  office  de  facto,  be  re- 
ferred to  bjs  original  office  of  an  inferior  degree. 
JUx  r.Hugkes,  8  D.  &R.  708. 

By  the  governing  charter  of  a  borough,  there 
were  to  be  ten  aldermen,  and  ten  capital  bur- 
goasoi ;  and  vacancies  in  the  body  of  aldermen 
were  to  be  filled  up  out  of  the  capital  burgesses : 
— Held,  that  the  acceptance  of  the  office  of  al- 
derman by  a  capital  burgess,  even  under  a  void 
election,  operated  as  a  surrender  of  the  latter 
office;  and  that  a  person  so  elected,  and  after- 
wards  ousted  on  quo  warranto,  was  not  thereby 
restored  to  the  office  of  capital  burgess:  and 
therefore,  where  a  capital  burgess  became  an  al- 
derman de  facto,  by  means  of  a  void  election, 
and  in  the  character  of  alderman  attended  and 
voted  at  an  election  of  a  mayor,  but  was  after- 
wards ousted  on  quo  warranto : — Held,  that  he 
could  not  be  considered  as  having  attended  and 
voted  as  a  capital  burgess.  Rex  v.  Hughes,  6  D. 
*R.443;5B.&C.§86.  And  $ce  4  &&,C.  360. 

Quo  warranto  inmrmation  for  usurping  the 
office  of  justice  within  the  borough  of  S.  Plea, 
that  defendant  was  elected  at  a  corporate  meet- 
ing,  where  a  majority  of  the  aldermen  and  capi- 
tal burgesses  were  present:  replication,  that  at 
the  supposed  election  five  capital  burgesses 
(naming  them)  and  no  others  were  present,  and 
that  they  were  not  the  major  part  or  the  capital 
burgesses :  rejoinder,  that  at  the  election,  besides 
the  five  capital  burgesses  named  in  the  replica- 
tion, there  were  present  K.  and  1\»  being  then 
capital  burgesses;  and  that  the  five  capital  bur- 
gesses named  in  the  replication,  together  with  K. 
and  Tn  were  the  major  part  of  the  capital  bur- 
gesses :  sur-rejoinder,  that  K.  and  Tn  before  the 
election  of  the  defendant,  bad  been  elected,  ad- 
mitted into,  and  exercised  the  office  of  aldermen, 
and  at  the  election  of  the  defendant  were  present 
.as  aldermen:  and  that,  before  the  defendant's 
election,  two  other  persons  were  elected,  and  ad- 
mitted as  capital  burgesses,  in  the  room  and  stead 
of  K.  and  Tj  rebutter,  that  at  the  election  of  K. 
and  Tn  as  aldermen  of  the  borough,  the  major 
part  of  the  aldermen  were  not  assembled ;  and 
that  after  the  election  of  K.  and  T.,  and  before 
the  election  of  the  defendant  as  justice,  and 
whilst  K.  and  T.  exercised  the  office  of  aldermen, 

r>  warranto  informations  were  filed  against 
m,  andjudgment  of  ouster  given,  with  a  de- 
nial that  K?  and  T.  ever  were  aldermen : — Held, 
on  demurrer,  that  K.  and  T.  were  not  good  ca- 
pital burgesses,  though  they  had  been  ousted 
from  the  office  of  alderman,  and'  judgment  for 
the  crown.  Rex  v.  Hubbally  9  D.  &  R.  143 ;  6 
B.  &  C.  139. 

The  common  clerk  of  a  borough  is  appointed 
by  the  mayor,  aldermen,  and  bauins,  removable 
at  their  pleasure,  and  with  a  salary  variable  at 
their  pleasure;  and  it  is  his  duty  to  attend  the 
corporate  meetings,  and  take  minutes  of  the  pro- 
oeedinffs.  The  office  of  suebcommon  clerk,  and 
that  of  alderman,  are  incompatible;  and  the  ac- 
ceptance of  the  former  vacates  the  latter.  Rex 
v.  TUxara\  4  M.  &.  R.  400 ;  9  B.  At  C.  4ia 

Where  a  rule  is  obtained  for  a  quo  warranto, 
Vol.  I.  4  H 


upon  the  ground  that  a  party  has  vacated  a  cor- 
porate  office,  by  having  accepted  a  second  incom- 
patible office,  the  affidavits  must  show  a  valid  ap- 
pointment to  the  second  office,  the  acceptance  of 
which  is  made  the  ground  of  amotion.  Rex  v. 
Day ,  9  B.  &  C.  702;  4M.&R.541. 

The  acceptance  by  a  person  holding  a  corpo- 
rate office  of  another  incompatible  office,  does 
not  operate  as  an  absolute  avoidanoe  of  the  cor- 
porate office,  though  it  might  be  ground  of  amo- 
tion; and  acceptance  of  an  incompatible  office 
does  not  operate  as  an  absolute  avoidance  of  a 
former  office,  in  any  case  where  the  party  could 
divest  himself  of  that  office  by  his  own  act,  and 
without  the  concurrence  of  another  authority  to 
his  resignation  or  amotion,  unless  such  authority 
be  privy  and  consenting  to  the  second  appoint- 
ment:—Held,  also,  that  the  defendant,  as  long  as 
he  was  an  alderman  and  justice  of  peace  of  the 
city  of  Nn  was  not  a  person  capable  of  being  ap- 
pointed county  treasurer.  Rex  v.  Patteeon,  4  B. 
&  AdoL  9. 

4.  Exercising  Trades, 

Where  a  charter  of  incorporation  ordained 
that  the  mayor,  A&c.,  should  yearly  be  chosen  jus- 
tices within  the  borough,  and  that  the  said  jus- 
tices should  not  permit  any  one  to  retail  ale  or 
beer  within  the  borough,  without  a  license  under 
the  hands  of  two  of  the  said  justices,  whereof  the 
mayor  to  be  one : — Held,  that  the  defendant,  who 
was  a  dealer  in  spirituous  liquors,  and  by  that 
means  disqualified  by  26  Geo.  2,  c  13,  from  con- 
curring in  granting  licenses,  was  not  disquali- 
fied from  being  elected  mayor.  Rex  v.  Smithy  2 
M.  &  &  583. 

A  retail  baker  is  not  ineligible  as  mayor,  al- 
though the  officers  of  the  borough  for  which  he 
is  appointed  settle  the  assise  of  bread  there.  Rex 
v.  Deans,  2  Chit  370. 

5.  Taking  Sacrament. 

As  to  when  it  is,  and  when  it  is  not,  incumbent 
upon  a  corporate  officer  to  prove  that  he  has 
taken  the  sacrament  within  a  year  before  his 
election,  see  Crawford  v.  Powell,  2  Burr.  1013 ; 
1  W.  Black.  229. 

One  who  has  not  taken  the  sacrament  accord- 
ing to  the  rites  of  the  church  of  England,  within 
a  year  before  his  election  in  feet  to  a  corporate 
office,  is  disqualified  by  the  Corporation  Act,  13 
Car.  2,  st  2,  c  1,  s.  ^2,  from  being  elected ;  and 
if  such  disqualification  be  notified  to  the  electors 
at  the  time  of  election,  votes  afterwards  given 
to  such  person  are  then  thrown  away ;  and  any 
candidate  having  the  most  legal  votes,  though  in 
fact  inferior  in  number  to  the  first,  is  duly  elected 
and  entitled  to  be  sworn  in;  but  until  he  be  sworn 
in,  the  office  is  not  legally  filled  up  and  enjoyed 
by  him,  within  the  exception  of  the  Annual  In- 
demnity Act ;  and  therefore,  if  the  disqualified 
person  who  bad  the  greatest  number  of  votes  be 
sworn  into  the  office,  and  afterwards  qualify  him- 
self by  taking  the  sacrament,  &c^  within  the  time 
allowed  by  the  Indemnity  Act,  he  is  thereby  re- 
capacitated  and  freed  from  all  disability,  and  his 
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title  to  the  office  thereby  protected,  such'  office 
not  having  been  then  already  vacated  by  judg- 
ment, or  legally  filled  up  and  enjoyed  by  another 
person.  Rex  v.  Parry,  14  East,  550.  And  see 
Rex  v.  Bridge,  1M.&8.  76. 

At  a  meeting  duly  held  for  the  election  of  an 
alderman  for  the  borough  of  Saltash,  A.  and  B. 
were  candidates.  Two  votes  were  given  for  each, 
when  they  were  interrogated  whether  they  had 
qualified  by  taking  the  sacrament  within  the 
year  before  the  election,  pursuant  to  13  Car.  2, 
«at  2,  c  1,  s.  IS.  A.  admitted  he  had  not,  B. 
answered  that  he  had.  Public  notice  was  then 
given  of  A.'s  disqualification;  but  the  poll  pro- 
ceeded, and  after  the  notice  twenty  voted  for  A. 
and  sixteen  for  B. :  the  mayor  swore  in  A. ;  two 
of  the  aldermen  (as  they  might  by  the  constitu- 
tion of  the  borough)  swore  in  B. ;  A.  took  the 
sacrament  within  the  time  limited  by  the  Annual 
Indemnity  Act : — Held,  by  the  court  below,  first, 
that  though  notice  of  the  disqualification  of  A. 
was  not  given  till  after  the  commencement  of  the 
election,  all  the  votes  for  him  after  such  notice 
were  thrown  away ;  secondly,  that  B.  having  the 
greatest  number  of  legal  votes,  was  duly  elected, 
and  having  been  sworn  in  by  the  proper  officers, 
the  office  was  legally  filled  up  by  bim,  so  ai  to 
exclude  the  operation  of  the  Annual  Indemnity 
Act  in  favour  of  A. ;  thirdly,  that  B.  must  be 
presumed  to  have  been  qualified  according  to 
his  own  declaration,  there  being  no  evidence  to 
the  contrary.  And  the  court  below  appeared  to 
have  considered  it  of  great  weight  that  the  ma- 
jority (thirty-six  out  of  forty)  were  unpolled  at 
the  time  of  the  notice,  though  not  prepared  to 
say  that  it  would  have  made  any  difference, 
though  the  notice  had  not  been  given  till  a  more 
advanced  period  of  the  poll,  if  the  votes  for  B. 
had  exceeded  the  number  given  for  A.  before 
settee.  And  this  judgment  was  affirmed  by  the 
House  of  Lords,  the  Lord  Chancellor  thinking 
that  those  who  had  voted  for  a  disqualified  person 
without  notice,  might,  if  they  chose  to  demand 
permission,  vote  again  for  another  person,  but 
that  no  one  was  bound  to  call  upon  them  to  do 
so.  Hawkins  v.  Rex,  2  Dow,  124 ;  10  East,  211. 
And  see  Rex  v.  Bridge,  I  M.  &  S.  76. 

A  freeman  of  the  city  of  London  is  elected 
one  of  the  sheriffs,  but  refusing  to  take  the 
office,  on  account  of  his  being  a  dissenter,  and 
as  such  not  having  received  the  sacrament  ac- 
cording to  the  rites  of  the  church  of  England 
within  a  year  before  his  election,  an  action  is 
brought  against  him  for  the  penalty  incurrred 
by  such  refusal,  and  a  judgment  recovered.  The 
action  being  brought  in  the  Sheriff's  court,  a 
writ  of  error  was  brought  in  the  court  of  Hust- 
ings, where  the  judgment  was  affirmed.  But 
the  defendant  having  obtained  a  special  commis- 
sion of  errors,  the  judges  delegated  reversed 
both  the  judgments ;  and  on  a  writ  of  error  in 
parliament,  the  judgment  of  reversal  was  affirm- 
ed. Harrison  v.  Evans  (in  error),  3  Bro.  P.  C 
465. 

The  Annual  Indemnity  Act  is  prospective  as 
well  as  retrospective,  and  extends  to  persons  who 
may  be  in  default  daring  the  time  for  which  it  is 
made,  and  is  not  limited  to  those  who  had  incur- 


red penalties  or  disabilities  before  it  vis  puai; 
it  being  the  intention  of  the  legislature  toextead 
the  time  for  taking  the  oaths  and  perfbrmiarthi 
other  acts  required  of  persons  filling 
offices.    In  re  Steavenson,  2  B.  &  C.  3i 
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1.  Day  of  Election. 

By  11  Geo,  1,  c.  4,  where  the  electa  fir 
mayors  or  other  chief  officers  shall  not  be  as* 
on  the  days  appointed  by  charter  or  uMge,tsi 
corporation  are  not  disabled  from  electing. 

No  elections  in  corporations  made  by  sorpris 
on  a  by-day  can  be  valid.  Rex  v.  Mtyindlff 
v.  LUUe,  5  Burr.  268L 

Where  by  custom  or  charter  a  particabray 
is  fixed  for  the  election  of  burgesses  of  acBsv 
ration,  it  is  the  duty  of  the  burgesses  to  tabs  av 
tice  that  the  election  will  take  place  on  sack  ar- 
ticular day,  and  attend  to  exercise  their  dee» 
franchises,  if  they  be  so  minded;  but  warn  * 
specific  day  is  fixed  by  custom  or  charier,  ud 
the  business  of  electing  burgesses,  at  vel » 
other  business,  may  be  many  days  hi  theys* 
notice  must  be  given  to  the  resident  burgesjsm 
a  corporate  meeting  for  such  purpose,  aaa*  ■ 
such  reasonable  time  as  to  give  them  all  as  #• 
portunity  of  attending  and  voting  at  the  escti* 
Notice,  therefore,  by  ringing  a  bell  nsedjtj* 
top  of  the  guildhall  of  a  corporation,  tliettsilii 
of  which  extend  three  miles,  and  in  wbiee  ** 
is  an  indefinite  number  of  burgesses,  if  set  • 
sufficient  notice  of  a  corporate  meeting  frfr 
election  of  burgesses,  nor  can  either  a  costs** 
a  by-law  render  such  a  notice  binding,  oslss  ■ 
appears  that  all  the  burgesses  have  stlesssjlr 
the  purpose  of  electing  burgesses.  te*  W 
6  D.  &  R.  593;  4  B.  &C.426. 

On  the  appointed  charter  day  for  the  opes 
purpose  of  the  election  of  lord  mayor  of  (kef 
of  London,  the  business  of  such  electioBast 
have  precedence  of  all  other  business;  ihusftj 
it  was  held  illegal,  after  the  lord  mayor  e»J  » 
dermen  had  retired  from  the  hustings*  (bwjs; 
assembled  for  that  purpose,)  to  propose  t*7** 
business  inconsistent  with  such  election,  tk*> 
cussion  of  which  might  have  the  cfiect  of  js* 
venting  the  election  altogether.  Rrs  *•  <* 
kyns,  3  B.  &  A.  668.  And  tee  MsduS  *•* 
Vinson,  11  East,  84,  n. 

It  is  not  a  general  proposition  of  ■*»  ■* 
there  cannot  be  any  lawful  assembly  fcr  Is*  r* 
pose  of  election,  without  previous  noti*  sfv 
purpose  of  the  meeting  having  been  fi*s  " 
every  member  of  a  select  definite  body,  *■>** 
the  electors ;  for  if  all  such  members  **pf^ 
sent  at,  and  concurred  in  any  particeJtf  eWj* 
such  notice  would  be  mmecesssrv.  •Be******' 
wynd,lB.&,C695;  lM.eYst534. 

Therefore,  where,  to  a  quo  warranto /^J*? 
lion,  defendant  pleaded  that  be  was  eleeW  V 
the  major  part  of  the  common  coone**  ew  s> 
sembled,  a  replication,  stating  mat  ««"»*T 
purpose  for  which  the  assembly  was  Is  It**1 
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bad  not  been  given,  wu  held  bed  on  demurrer. 
Id. 

Where  certain  powers  are  rested  in  a  select 
body,  appointed  to  be  aiding  and  assisting  the 
mayor  of  a  city,  touching  matters  concerning 
the  same,  a  notice  by  the  mayor  to  the  members 
of  that  body  to  attend  a  corporate  meeting,  need 
not  specify  the  purpose  for  which  the  meeting  is 
convened ;  and  an  election  at  such  meeting  is 
valid.  Rex  v.  Pulsford,  2  M.  &  R.  384;  8  B.  & 
C.  350. 

2.  What  a  Majority. 

Where  a  charter  directs  an  election  to  be  by  a 
majority  of  the  whole  number  of  subsisting 
burgesses,  an  election  by  a  minor  part  of  them  is 
void.    Rex  v.  Grime*,  5  Burr.  2598. 

If  a  majority  dissent  from  an  election,  but  vote 
sor  nobody  else,  the  election  by  the  minority  is 
good.  Cidkmno  v.  Waimorigkt,  or  Rex  y.  Fox- 
erofl,  2  Burr.  1017 ;  I  W.  Black.  229. 

Where  an  integral  part  of  a  corporation,  com 
posed  of  a  definite  number,  is  required  to  vote  at 
an  election  of  a  corporate  officer,  a  majority  of 
euch  integral9 definite  part  must  attend,  other- 
wise there  can  be  no  elective  assembly,  although 
other  parts  of  the  corporation  also  join  in  such 
•lection,  and  a  majority  of  the  whole  existing 
body  actually  attend;  but  a  majority  of  those 
present,  when  legally  assembled,  will  bind  the 
rat    Rexv.  MMer  ,6  T.R.26& 

A  charter,  directing  an  election  to  be  made  by 
the  remaining  members  of  a  definite  body  of  a 
corporation,  is  good  in  law.  Rex  v.  Hoyie,  6  T. 
JL430. 

In  a  prescriptive  corporation,  an  usage  to  this 
•fleet  is  evidence  of  such  a  charter.    la. 

Consequently,  in  either  case,  a  person  is  well 
elected  by  a  majority  of  the  subsisting  mem- 
bers, as  distinguished  from  a  majority  of  the  full 
body.    hL 

A  charter  of  incorporation  empowered  the 
mayor  and  aldermen  for  the  time  being,  or  the 
greater  put  of  them,  to  choose  and  name  four 
of  the  burgesses  or  inhabitants,  "  out  of  which 
sour  so  to  be  named  and  chosen,  the  mayor,  al- 
dermen, bailiffs,  principal  burgesses,  and  other 
burgesses  and  inhabitants  of  the  borough,  for 
the  time  being,  (they  being  also  for  that  purpose 
upon  the  same  day  congregated  and  assembled 
together),  or  the  greater  part  of  them  as  should 
be  so  congregated  and  assembled,  might  have 
power  and  authority,  by  the  greater  part  of  the 
voices  of  them  so  assembled  together,  to  choose 
and  make  one  to  be  the  mayor:** — Held,  that 
the  election  of  a  mayor  by  a  majority  of  the  whole 
elective  body  taken  collectively  was  invalid,  it 
appearing  that  there  was  not  a  majority  of  each 
definite  body  of  principal  burgesses  present  at 
the  time  of  the  election.  Rem  v.  Bower,  2  D.  & 
JL761;  1B.&C.492. 

So,  where  the  charter  of  a  corporation,  consist- 
ing of  a  mayor  and  twenty -four  capital  burgesses, 
granted  that  when  and  so  often  as  it  should  hap- 
pen that  any  one  or  more  of  the  offices  of  these 
eapttal  burgesses  should  be  vacant,  it  should 


be  lawful  to  the  other  capital  burgesses,  **  at 
that  time  surviving  or  remaining,  or  the  greater 
part  of  the  same,  of  whom  the  mayor  tor  the 
time  being  should  be  one*  to  elect  another  or 
others  of  tie  burgesses  of  the  said  borough  into 
the  place  or  places  of  the  capital  burgess  or  bur- 
gesses so  happening,'*  etc ;  and  a  burgess  hav- 
ing been  elected  to  fill  up  a  vacancy  by  twelve 
capital  burgesses  only,  who  were. alleged  to  be 
the  capital  burgesses  at  that  time  surviving  and 
remaining  s — Held,  that  the  election  was  void,  it 
not  being  made  by  a  majority  of  the  whole  de- 
finite body  of  capital  burgesses,  to  which  the 
words,  M  or  the  greater  part  of  the  same,"  were 
referable.  Rex  v.  Wyllyame,  3  D.  Bl  R.  75 1  &  P. 
Rex  y.  Devonthire,Z  D.  &  R.  83;  lfi.  &  C.  609. 

Where  a  notice  of  a  meeting  for  corporate  pur- 
poses is  regularly  given,  a  majority  or  those  pre- 
sent have  power  to  do  any  corporate  act;  but  if 
the  meeting  be  accidental,  they  can  only  proceed 
to  business  if  they  are  unanimous ;  for  if  one 
member  only  dissents,  he  has  an  absolute  nega- 
tive.   Hex  v.  JTyiwston,2SeIw.  N.  P.  1143. 

Where  the  whole  corporation  are  summoned 
for  a  particular  purpose,  (e.  g.  to  receive  the  re- 
signation of  a  common  councilman),  a  select 
body,  who  are  all  present  and  consenting,  may 
at  the  same  meeting,  without  any  particular 
summons  to  them  for  that  purpose  in  their 
select  capacity,  proceed  to  an  election  of  a  com- 
mon councilman,  in  the  place  of  the  other  re- 
signed; the  power  of  election  being  in  such 
select  body,  and  the  charter  not  requiring  any 
previous  summons.  Rex  v.  Ttieodorick,  8  East, 
543. 

A  charter  directed  that  a  borough  should  con- 
sist of  a  mayor,  four  jurats,  and  two  bailiffs; 
and  that  when  any  bailiff  or  jurat  should  die, 
etc,  the  remaining  jurats  and  bailiffs,  or  the 
greater  part  of  them,  of  whom  the  mayor  should 
be  one,  should  elect  another  or  others  of  the 
burgesses  or  inhabitants  to  be  a  jurat,  &c;  one 
vacancy  occurred  in  the  office  of  jurat,  and  an 
inhabitant  was  elected  a  jurat,  by  a  meeting  at 
which  the  mayor,  two  jurats,  and  two  bailiffs 
were  present: — Held,  a  good  election;  the  rule 
requiring  the  presence  of  a  majority  of  each 
definite  part  of  the  elective  body  not  applying, 
where  in  case  of  one  vacancy,  viz.  in  the  office 
of  bailiff;  it  would  be  impossible  for  a  majority 
of  the  bailiffs  to  be  present  Rex  y.  Greet,  2  M. 
&R.391;  8S.&C.363. 

Upon  the  nomination  of  two  aldermen  of  a  bo- 
rough, in  order  that  one  of  them  might  be  after- 
wards elected  mayor,  pursuant  to  charter:— 
Held,  that  votes  which  were  given  before  notice 
of  the  ineligibility  of  one  of  the  candidates,  on 
account  of  his  not  having  received  the  sacrament 
within  one  year,  were  not  thrown  away,  so  as  to 
authorize  the  returning  officer  to  return  another 
candidate,  who  was  in  a  minority.  Rex  r.  Bridge, 
1M.&S.  7&  And  §ee  Hex  v.  Parry*  14  East, 
549 ;  Hawhin*  v.  Rex,  2 Dow,  124;  10  Bast, 211. 

Where  a  charter  required  that  the  mayor  and 
common  clerk  for  the  time  being,  and  the  com- 
mon council  for  the  time  being,  or  the  major 
part  of  them,  should  elect,  and  the  common 
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council  was  a  definite  body  consisting  of  thirty- 
six  : — Held,  that  a  majority  of  the  whole  num- 
ber most  meet  to  form  an  elective  assembly ; 
and  that  if  the  corporation  be  so  reduced  as 
that  so  many  do  not  remain,  no  election  could 
be  bad  at  alL    Rex  v.  BeUringer,  4  T.  R.810. 

Where,  at  a  corporation  meeting,  for  the  pur- 
pose of  electing  honorary  freemen,  a  list  of 
names  was  proposed,  upon  the  whole  of  whom 
the  vote  was  taken  collectively,  instead  of  indivi- 
dually : — Held,  that  such  election  was  void,  even 
where  the  corporation  consisted  of  an  indefinite 
number.    Rex  v.  Player,  2B.&A.  707. 

Where  a  charter  provided  for  the  election  of 
fifteen  chief  burgesses,  and  supplying  the  vacan- 
cies from  time  to  time  by  the  votes  of  a  major- 
ity, a  return  to  a  mandamus  that  there  was  not 
a  sufficient  number  of  such  as  had  been  them- 
selves legally  elected,  to'  form  a  majority,  was 
held  bad,  for  there  might  be  a  competent  num- 
ber of  burgesses  whose  titles,  though  not  origin- 
ally legal,  might  yet  be  unimpeachable  by  lapse 
of  time.    Rex  v.  Monmouth,  4  B.  &  A.  496. 

A  corporation,  by  prescription,  consisted  of  a 
mayor,  recorder,  and  thirty-six  chief  burgesses, 
of  whom  twelve  were  also  called  counsellors.  A 
charter,  recognizing  that  constitution,  directed 
that  *  the  mayor,  recorder,  and  chief  burgesses, 
(of  which  chief  burgesses  some  were  called  chief 
burgesses  counsellors,)  or  the  greatest  part  of 
them,  should  have  power  to  elect  one  of  such 
chief  burgesses  and  counsellors  to  be  mayor,"  and 
also  to  elect  other  officers  and  burgesses.  The 
charter  also  gave  powers  to  the  mayor,  recorder, 
and  twelve  chief  burgesses  alone : — Held,  in  the 
abseuce  of  evidence  of  any  other  usage,  that,  by 
these  charters,  the  twelve  burgesses  counsellors 
did  not  form  an  integral  part  of  this  corporation 
for  the  purpose  of  election,  and  that  therefore,  to 
make  a  good  election,  it  was  sufficient  that  there 
were  present  the  mayor,  recorder,  and  a  majority 
of  the  whole  thirty-six  chief  burgesses.  Rex  v. 
Headley,  7  B.  &C.  496;  1  M.  &  R  345. 

To  an  information  for  usurping  the  office  of 

{'ustice  within  a  borough,  defendant  pleaded  that 
le  was  elected  at  a  corporate  meeting,  where  a 
majority  of  the  aldermen  and  capital  burgesses 
were  present  Replication,  that  at  the  supposed 
election,  five  capital  burgesses  (described  by 
their  names),  and  no  others,  were  present ;  and 
that  they  were  not  the  major  part  of  the  capital 
burgesses.  Rejoinder,  that  at  the  election,  be- 
sides the  five  capital  burgesses  named  in  tip  re. 
plication,  there  were  present  K.  and  T.,  being 
then  capital  burgesses,  and  that  the  five  capital 
burgesses  named  in  the  replication,  together  with 
K.  and  Tn  were  the  major  part  of  the  capital  bur- 
gesses. Sur-rejoinder,  that  K.  and  T.,  before  the 
election  of  the  defendant,  had  been  elected,  ad- 
mitted into,  and  exercised  the  office  of  aldermen, 
and  at  the  election  of  the  defendant  were  present 
as  aldermen,  and  that  before  the  defendant's 
election,  two  other  persons  were  elected,  and  ad- 
mitted as  capital  burgesses,  in  the  room  and 
stead  of  K.  and  T.  Rebutter,  that  at  the  elec- 
tion of  K.  and  T.  as  aldermen  of  the  borough, 
the  major  part  of  the  aldermen  were  not  as- 


sembled and  that  after  the  election  of  K.  ni 
T.,  and  before  the  election  of  the  defatdua » 
justice,  and  whilst  K.  and  T.  eiercieed  the 
office  of  aldermen,  informations  in  quo  Wilms) 
were  filed  against  them,  and  judgment  of  as- 
ter given,  with  a  traverse  that  K.  and  T.  em 
were  aldermen.  Demurrer: — Held,  that  nor 
withstanding  the  judgment  of  ouster,  K.  ati 
T.  could  not  be  considered  as  having  attended 
at  the  election  of  the  defendant  as  capital  bar- 
gesses,  and  the  judgment  must  be  for  the  crow* 
Rex  v.  HubbaU,  6B.  &  C.  139;  9  D.&R.  143: 
&  P.  Rex  y.  Hughes,  6D.&R.443;5ftfc& 
886. 


The  majority  of  the  mayor  and  aldennei  fa 
the  time  being  is  sufficient  to  constitute  the  cor- 
porate assembly  of  Portsmouth.  Jfoxt.  Jfrs*Jf 
Cowp.530. 

When  duly  met,  corporate  acts  may  be  ess 
by  the  majority  of  those  constituting  the  nos- 
ing.   Id. 

Where  a  person  is  proposed  for  election,  ■  a 
alderman,  the  corporation  may  vote  against  m 
without  voting  for  another.    Is*. 

A  corporation  has  no  power  to  ewbeati  in- 
tegral part  of  the  body,  where  a  charter  fjsi 
them  a  right  of  election.  Res  v.  Bas<4ss5. 
2513. 

3.  WhoU>premdeetMeeti*i. 

It  is  necessary  that  a  presiding  officer, wo**/ 
the  charter  of  a  borough  forms  an  integral  art 
of  an  elective  assembly,  should  be  presort  v* 
the  time  when  the  election  is  completed;  end  fa 
election  cannot  be  proceeded  in  during  We  sV 
sence,  although  he  should  improperly 
self    Rex  v.  WUliams,  2  M.  &  &  141. 


If  a  presiding  officer,  who,  by  the 
of  the  borough,  forms  an  integral  part  of  anajs> 
tive  assembly,  depart  from  it  after  the  Bsssf 
has  been  regularly  formed,  and  the  ekcua  •> 
teredupon,  but  before  it  is  completed,  an  ejeev 
made  after  his  departure  is  void.  Res*  *  **' 
8  East,  389. 

Assuming  that  under  the  stit  llCoajt»j 
an  election  began  at  a  out  borate  nieethig,Tssas 
the  mayor  presided,  may  be  completed,  is  cat 
of  his  absenting  himself  pending  the  snea* 
ings,  under  the  presidency  of  the  next  ■  nv 
and  order  to  him ;  yet,  where  a  queauos  sis* 
upon  the  right  of  a  voter,  on  which  the  ■»»*■ 
presiding  officer,  decided  by  rejecting [&*** 
and  thereupon,  the  remaining  votes  being  so* 
he  declared  the  seme*  and  that  iio  election  os* 


be  made;  and  thereupon  ordered  the 
be  dissolved,  and  no  objection  was  »>•*** 
time,  nor  any  notice  given  to  the  electees  pea* 
that  any  of  them  intended  to  proceed  m  tfa**j 
tion,  notwithstanding  the  daemon  (wluctyg 
out  to  be  erroneous);  but  after  sodenagj* 
mayor  and  many  of  the  freemen  to  depart*  tsr 
out  notice,  the  rest  who  remained  togetls*  !■** 
ceeded  to  complete  the  election:  it  was  as**/ 
the  Court  of  K.  &  that  such  election  «■ *| 
even  under  the  statute,  as  a  sunrise  aw  *** 
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Ifawuprmd^itapfmo\nM<*lo 
be  wtotn  there  set  oat,  that  it  had  been  mot/ 
rthehetiarytopremtiD  writing  thacandidato 
v  had  the  majority  of  rotes  at  the  moraine 
rtftobemminbytkBtewariattheem. 
mt,aodthat  them  had  done  to  in  the 
it  instances-Held,  that  this  was  a  mere 
trial  act,  on  the  part  of  the  jury,  and  that 
resentment  was  no  essential  part  of  the 
mt,  and  need  not  be  alleged  in  the  plea; 
Xjuently  that  there  was  no  variance  bel 
>  statement  in  the  plea,  and  the  proof 
the  trial  Rex v. Rutland. 3B.& A. 
to  of  Saltash  empowers  the  mayor, 
peace,and  there*  oFthealdemm 
itiemajorpartofthernJwlZ 
1  justice  to  be  two,  when  it  shall 
wenient  and  necessary,  to  elect 
rgeases  as  bM  phase them,  and 
bur?es*«f  m  elected,  to  tdmi. 
i    The  defendant  was  elected 
October,  1804,  and  in  Decern, 
'tin?  of  snout  of  the  wen 
ouence  of  a  mandamus  to 
cant  place  of  alderman,  and 
if  or  eaid  was  held  for  that 
ndant  tendered  himself  to 
hich  three  aldermen  pre*, 
mediately  left  the  amem. 
v  two  protestors  with. 
» assent  of  two  other  al  ' 
'  oath  ofo&ce  to  the 
at  the  swearing  in  of 
«,~  *,».8v~,  nigral  wen  oe  art  ax  time  subs*, 
'oent  to  the  election,  he  having  had  a  present 
fsJ  capacity  to  bo  sworn  in  at  the  time  of 
election,  and  there/ore  not  like  the  case  of  am 
it  elected.    Secondly,  that  the  act  of  swear. 
?,  being  merely  ministerial,  may  be  done  by 
tyor,  as  presiding-  officer,  in  the  presence 
majority  of  the  mayor  and  aldermen,  by 
sb  act  was  required  to  be  done,  whenso- 
'wwaoerer  assembled,  and  without  any 
mmons  for  this  purpose;  there  being 
r  the  majority  at  the  time  when  ther 
dm  wintered;  and,  thirdly,  though 
number  of  those  first  assembled,, 
the  defendants  being  sworn  inr 
fered  himself  to  take  the  oath? 
festers  having  withdrawn,  it 
e  majority  who  remained  to 
no  vote  having?  been  comer 
href  assembled  to  preclude- 
7  ad  at  the  meeting,   Jie^ 


T  under  ax  mandamus 
officer  presiding-  at 
4 Burr.  SI  SO. 

?  an  o/fioe  thr  at 

nVy  years  after 

•a  a.  waiver  or 

*rty  elected  ; 

If.      Rex  ▼. 


•yor,  he 
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may  be  compelled  to  take  the  office,  either  by 
mandamus  or  indictment;  bat  when  it  is  admit- 
ted that  the  election  has  been  merely  a  pretence 
and  contrivance,  the  court  will  grant  a  manda- 
mus, under  11  Geo.  1,  to  proceed  to  another  elec- 
tion.   Rex  v.  Colchester,  4  Dougl.  14 


5.  Bylaw  to  regulate. 

Where  the  mode  of  electing1  officers  is  not  re- 
gulated by  charter  or  prescription,  the  corpora- 
tion may  make  by-laws  to  regulate  the  election. 
Newling  v.  Francis,  3T.R.  189.    • 

The  general  body  of  a  corporation  may  law- 
fully delegate  the  power  to  elect  burgesses  to  a 
select  body  of  the  corporation.  Rex  v.  Westwood, 
2  Dow  &  Clark,  21 ;  4  Bhgh,  N.  S.  213;  7  fiing. 
1;  7  D.  &  R.  267  j  4  B.  &  C.  781. 

A  charter  vests  the  right  to  elect  burgesses  in 
the  general  body  of  an  ancient  corporation,  and 
gives  a  power  to  make  by-laws  to  a  select  body. 
The  general  body  makes  a  by-law  delegating 
the  power  to  elect  burgesses  to  the  select  body : — 
Held,  that  this  is  a  good  by-law ;  for  the  power 

Siven  by  the  charter  to  the  select  body  to  make 
y-lawa,  does  not  divest  the  general  body  of  the 
right  to  make  such  laws,  which  is  incident  to  it 
at  common  law.    Id. 

Where,  by  charter,  a  select  body  in  a  corpora- 
tion had  power  to  make  by-laws  for  the  good 
rule  and  government  of  the  borough,  letting  of 
its  lands  and  other  matters  and  causes  whatsoever 
concerning  the  borough;  and  by  the  charter  it 
was  also  directed,  that  the  mayor,  bailiffs,  and 
burgesses  should  from  time  to  time  elect  other 
burgesses: — Held,  that  the  general  body  of 
mayor,  bailiffs,  and  burgesses,  might  make  a  by- 
law that  the  burgesses  should  be  elected  by  the 
•elect  body.    Id. 

A  by-law,  that  any  person  should  be  admitted 
to  the  freedom  of  the  corporation,  upon  payment 
of  money,  together  with  the  fees,  is  bad.  Rex  v. 
Northampton,  4  Burr.  2260. 

The  number  of  electors  may  be  narrowed  by 
a  by-law,  but  not  the  number  of  the  eligible.  Rex 
v.  Spencer,  3  Burr.  1827:  &  P.  Rex  v.  Tunweli, 
3  DougL  207. 

Nor  can  the  number  and  description  of  per- 
sons declared  eligible  to  an  office  by  the  royal 
charter  of  a  corporation  be  changed  by  a  by-law ; 
nor  the  sale  of  a  distress  directed.  Lee  v.  Walks, 
1  Ld.  Ken.  293. 

Where  a  charter  directed  the  mayor  to  be  an- 
nually chosen  out  of  four  of  the  burgesses  or 
inhabitants,  and  a  by-law  ordained  that  all  these 
four  should  be,  aldermen: — Held,  that  it  was 
void,  as  being  repugnant  to  the  charter;  and 
judgment  of  ouster  was  given  against  a  mayor 
elected  in  consequence  of  such  by-law.  Tucker 
v.  Rex  (in  error),  2  Bro.  P.  C.  304 


Where  a  charter  gave  the  right  of  ekebaf  ti 
alderman  to  the  mayor  and  burgesses  at  hip 
from  themselves ;  a  by-law,  stated  to  be  maa)  ■ 
1577,  by  the  then  mayor  and  buif^asea^bntsst 
now  extant  in  writing,  whereby  the  right  sf 
electing  was  restrained  to  "the  mayor  endow- 
tain  of  the  burgesses  of  the  town,  via.  the  records, 
aldermen,  coroners,  common  couDcUmea,  tsi 
such  of  the  burgesses  of  the  said  town  as  bsi 
served  or  did  serve  the  office  of  cbamberisiaar 
sheriff  of  the  said  town,  and  called  the  liver/ « 
clothing  burgesses  for  the  time  being,  or  n 
many  of  them  as  should  be  duly  assembled  tap- 
ther  for  that  purpose,  whereof  the  mayor  tobs 
one,  or  the  major  part  of  them,  was  held  to  bet 
reasonable  and  valid  by-law ;  and  the  office  sf 
chamberlain  of  the  town,  as  stated  in  such  by- 
law, was  taken  to  be  a  corporate  office  uweDs 
the  other  offices,  the  serving  of  which  was  ns 
the  qualification  of  the  electing  burgesses.  Ba 
v.  Ashwell,  12  East,  22. 

Where  a  charter  directed  the  election  of  swat 
bailiff  to  be  made  by  a  majority  of  a  aeke;bsif, 
held  that  a  by-law  giving  a  casting  voice  to  as 
presiding  officer  in  case  of  an  equality  of  was 
was  bad.    Rex  y.  Oinever,  6  T.  R.  7S8. 


Where  the  corporation  (consisting  nrinarsj 
of  the  mayor  and  burgesses,  who  wen  dMal 
by  charter  to  elect  aldermen  from  emoof  nss> 


selves)  transferred  the  right  of  electing 
to  a  select  body,  consisting  of  the  mayor  ssdal 
dermen,  of  whom  the  major  part  most  atlsw, 
eighteen  livery  or  clothing  burgesses,  of  wssi 
nine  were  sufficient  to  attend ;  together  with  fist 
recorder,  if  a  burgess,  and  if  choosing  to  awaw, 
and  six  of  the  burgesses  at  large,  if  they  cbss 
to  attend;  but  the  select  body  miffht  pnewi 
without  either  the  six  burgesses  or  toe  reoorss, 
if  they  did  not  attend  :— Held  that  this  iw  J 
reasonable  and  valid  by-law.  Rex  v.  Bke\  V 
East,  367. 


By  charter  the  capital  burgesses  and 
council  of  a  borough  were   authorised  s**7 
year,  on  Monday  next  before  Miehaeto*»,  * 
elect  and  nominate  one  of  the  capital  borjtssi 
to  be  mayor  for  one  whole  year  thence  seito 
suing ;  and  he,  before  be  was  admitted  to  exeewi 
that  office,  or  in  any  way  to  intermeddk  ■  as 
same  office,  was  on  Friday  next  after  toe  fist 
of  St  Michael  next  ensuing  such  nsniiaatsi 
and  election,  not  only  to  take  his  corporal  oss 
well  and  huthraUy  to  execute  the  office,  bets* 
all  the  oaths  appointed  to  be  taken  by  a  swjw; 
and  after  such  oath  so  taken,  he  aught  ew* 
cute  the  office  of  mayor  of  the  borough  fir  sw 
whole  year  then  and  next  ensuing.   It  wsi  tsa 
provided,    that  none    who   should  haw  saw 
borne  the  office  of  mayor  should  be  atsii  sktss 
and  preferred  to  be  mayor  within  the  sasota 
three  years  next  ensuing  the  end  and  esterases* 
tion  of  his  office  of  mayoralty:— HeM,  that  aw 
Where  a  charter  expressly  gave  the  power  of]  words4*  three  years,"  mentioned  in  the  pf^kWj 

flection  to  the  mayor  and  commonalty,  together    '  ~  '  J~~ 

with  the  aldermen,  a  subsequent  by-law  which 

gave  it  to  the  mayor  and  aldermen  only,  was  held 

illegal  and  void.  HMyn  v.  Rex  (in  error\  2  Bro. 

pTc.389. 


clause,  imported  years  of  office,  and  set    ^, 
years,  and  therefore  a  person  who  had  oaetewwi 
the  office  of  mayor  might  be  again  ««**■  * 
the  same  office  as  soon  as  three 
intervened:— Held,  also,  that  a  party 
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mayor,  not  when  he  wu  elected,  but  when  he 
was  sworn  in ;  and  that  it  was  sufficient  if  three 
mayoralties  intervened  between  the  time  when 
he  ceased  to  be  mayor,  and  the  time  when  he 
was  sworn  into  office  a  second  time.  Rex  v. 
fcyer,  10  B.  C.  C.  486. 

Where  a  charter  of  incorporation  authorizes 
the  corporation  to  elect  a  master  de  seipsis,  a 
by-law  narrowing  the  body  of  electors  is  valid. 
Rex  v.  AUwood,  1  Nev.  &,  M.  286. 

The  existence  of  such  a  by-law  may,  without 
the  intervention  of  a  jury,  be  judicially  inferred 
from  an  ancient  usage  for  the  election  to  be  so 
conducted.    Jtf. 

Though  the  by-law  would  be  void  if  it  also 
lessened  the  number  of  persons  eligible  to  the 
office,  such  a  view  in  the  presumed  by-law  will 
not  be  inferred  from  the  circumstance  of  the 
election  by  the  limited  body  having  almost  uni- 
formly fallen  upon  members  of  the  limited  body. 

Jd, 

Nor  will  the  court  on  that  ground  give  leave 
to  file  an  information  in  the  nature  of  a  quo  war- 
ranto for  the  purpose  of  investigating  the  title  of 
a  master  elected  agreeably  to  such  usage.    I<L 

A  by-law  to  prevent  any  person  from  being 
made  free  of  a  company,  until  he  shall  have  been 
called  at  three  several  meetings  of  the  mayor, 
and  certain  aldermen  of  the  city,  and  the  wardens 
and  stewards  of  the  several  companies  in  it,  be- 
fore his  admittance,  and  to  be  approved  of  by 
them,  or  a  majority  of  them,  is  good.  Rex  v. 
Durham,  1  Burr.  127 ;  1  Ld.  Ken.  512. 

The  words  M  shall  be  lawful,"  when  found  in 
the  by-law  of  a  corporation,  are  not  to  be  con- 
strued as  obligatory.  Therefore,  where  a  by- 
law  of  a  corporation  ordained  that  under  certain 
circumstances  u  it  should  be  lawful"  for  the 
bailifis  to  admit  to  the  freedom  of  the  town  cer- 
tain persons : — Held,  that  this  by-law  was  only 
optional,  and  that  the  admission  of  such  persons 
to  the  freedom  of  the  borough  could  not  be  en- 
forced by  mandamus.  Rex  v.  .Eye,  2  D.  &,  R. 
172;  1  B.  &.  C.  85;  4  B.  &  A.  271. 


out  of  two  or  three  meet  and  sufficient  persons, 
being  of  the  number  of  the  master,  wardens,  and 
assistants,  and  selected  by  the  master  and  war- 
dens. In  case  of  an  equality  of  voices,  the  mas- 
ter was  to  have  a  double  vote : — Held,  that  the 
by-law  was  bad,  because  it  extended  the  number 
of  persons  eligible  by  the  charter  to  the  office  of 
master ;  and  (per  Parke,  J.)  semble  that  it  was 
also  bad  because  the  election  was  required  to  be 
in  a  particular  mode  not  prescribed  or  sanctioned 
by  the  charter.  Rex  v.  Bumetead,  2  B.  &  Adol. 
699.. 


By-laws  for  compelling,  by  means  of  pecuniary 
penalties,  the  attendance  of  members  of  a  corpo- 
ration, at  corporate  meetings,  and  the  acceptance 
of  corporate  offices,  ate  reasonable,  and  may  be 
enforced  by  action  at  law.  Tobacco-Pipe  Mater*' 
Company  v.  Woodrqffe,  7  B.  &  C.  838;  5  D.  & 
R.530. 

But  a  by-law,  imposing  a  tax  on  the  members 
of  a  corporation  by  the  name  of  a  quarterage  of 
money,  cannot  be  supported,  unless  it  is  shown 
that  the  necessities  of  the  company  require  such 
contributions,  and  that  the  latter  are  commensu- 
rate with  the  former.    Id. 

By  charter,  the  company  of  patten-makers 
were  made  a  corporation,  haying  a  master,  two 
wardens,  and  twelve  assistants,  and  the  company 
were  to  elect  yearly  one  of  the  two  wardens  to 
be  master.  By  a  by-law  afterwards  made  and 
agreed  to  by  the  whole  company,  the  master 
wee  thenceforth  to  be  elected  by  the  master, 
wardens,  and  assistants  for  the  time  being,  in  a 
^Hl^f^ffl1^,'  mode,  (not  prescribed  by  the  charter), 


6.  Other  Matter*  a$  to  Election. 

Que  re,  whether,  if  a  mayor  de  facto  intervenes, 
the  mayor  of  a  former  year,  who  is  returning 
officer,  and  is  entitled  to  hold  over  by  the  charter 
till  a  legal  successor  is  chosen,  can  be  chosen  the 
third  year  under  9  Anne,  c.  20,  s.  8?  Rex  v. 
Oodmn,  1  Dougl.  397. 

The  king  is  not  bound  by  9  Anne,  c  20,  s. 
8,  and  therefore,  in  granting  a  new  charter  to  an 
old  corporation,  he  may  appoint  a  person  as  the 
officer  who  presides  at  the  election  of  members 
of  parliament,  though  he  had  previously  held' that 
situation.  Rex  v.  Hughe*,  7  B.  &  C.  708;  1  M. 
&R.625. 

A  charter  granted  to  the  mayor,  bailifis,  and 
burgesses,  or  the  greater  part  of  them,  to  choose 
one  of  themselves  to  be  mayor;  but  the  same 
charter  appointed  the  first  mayor  to  continue  for 
a  year,  and  until  some  other  burgess  should  be 
elected  and  sworn,  and  the  two  first  bailifis  to  con- 
tinue until  two  other  burgesses  should  be  elected 
and  sworn ;  and  it  also  directed  the  new  mayor  to 
be  sworn  in  before  the  last  mayor,  his  predecessor, 
and  the  bailifis  for  the  time  being,  and  the  bur- 
gesses present;  and  in  like  manner  the  new  bailifis 
to  be  sworn  in  before  the  mayor  and  the  last  bail- 
iffs and  the  burgesses  present.  These  latter  pro- 
visions explain  the  first,  and  show  that  the  mayor 
must  be  chosen  out  of  the  burgesses  at  large,  and 
not  out  of  the  bailifis ;  and  this  avoids  any  ques- 
tion as  to  the  validity  of  a  swearing  in  an  officer 
before  himself,  by  bis  name  of  office.  Rex  v. 
Harper,  5  East,  208. 

An  election  of  A.  to  a  corporate  office,  in  place 
of  a  supposed  vacancy,  created  by  B.,  cannot  be 
referred  to  an  existing  vacancy  created  by  C. 
Rex  v.  Smith,  3M.&S,  406. 

Where  a  recent  charter  of  an  ancient  borough 
contained  a  clause  expressly  disqualifying  certain 
persons  from  voting  for  corporate  offices,  but  at 
the  same  time  ratified  and  confirmed  the  ancient 
usages  of  the  borough,  by  which  certain  other 
and  different  persons  were  also  disqualified  from 
voting  at  any  nomination  or  election  of  corporate 
officers,  and  a  person  was  elected  to  a  corporate 
office  in  pursuance  of  the  words  of  the  charter, 
but  not  conformably  to  the  ancient  custom:— 
Held,  that  such  election  was  void.  Rex  v.  AbeU, 
3D.&R.390. 

By  several  charters,  the  sherifis  of  Norwich 
were  to  be  chosen  by  the  citizens  and  commonalty 
"from  themselves ;H  a  subsequent  charter  con- 
firming former  privileges,  and  regulating  the 
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time  and  mode  of  electing  sheriffs,  omitted  the 
words  "  from  themselves."  The  usage,  however, 
both  before  and  since  had  been  to  elect  from  among 
the  freemen : — Held,  that  the  lost  charter  was  not 
meant  to  vary  the  qualification ;  and  that  the  re- 
striction  in  the  former  charter  could  not  be  dis- 
pensed with ;  and  that  the  election  of  a  person 
not  free  was  irregular.  Rex  v.  Grout,  1  B.  & 
Add.  104. 

The  common  council  of  London  have  not  any 
jurisdiction  to  inquire  concerning  the  election  of 
any  person  to  be  one  of  the  common  council- 
men  of  the  city,  for,  by  the  immemorial  custom 
of  the  city,  the  cognizance  and  examination  of 
such  elections  belong  to  the.  king's  court  of  re- 
cord, held  before  the  lord  mayor  ana*  aldermen. 
BoUon  v.  Jeffee  (in  error),  2  Bro.  P.  C.  463. 

To  a  mandamus  to  the  lord  mayor  and  alder- 
men of  London,  to  admit  and  swear  in  A.  B.  to 
the  office  of  alderman,  they  returned  that  the 
court  of  mayor  and  aldermen  had,  from  time  im- 
memorial, the  authority  of  examining  and  deter- 
mining whether  or  rtot  any  person  returned  to 
them  by  the  court  of  wardmote  as  an  alderman, 
was,  according  to  the  discretion  and  sound  con- 
sciences of  the  mayor  and  aldermen,  a  fit  and 
proper  person  and  duly  qualified  in  that  behalf, 
whensoever  the  fitness  and  qualification  of  the 
person  so  returned  hod  been  brought  into  ques- 
tion by  the  petition  of  any  person  interested 
therein ;  and  that  it  was  a  necessary  qualification 
of  the  person  to  be  admitted  to  the  office  of  alder- 
man, that  he  should  be  a  fit  and  proper  person  to 
support  the  dignity  and  discharge  the  duties  of 
the  office :  that  A.  B.  having  been  returned  to 
them  by  the  court  of  •wardmote  as  duly  elected, 
a  petition  by  persons  interested  in  the  election 
was  presented  to  them,  charging  circumstances 
which  rendered  A.  B.  an  unfit  person  to  be  ad- 
mitted to  the  office  of  alderman ;  and  that  they 
took  the  petition  into  consideration,  and  having 
heard  witnesses,  did  adjudge  according  to  their 
discretion  and  sound  consciences,  that  A.  B.  was 
not  a  person  fit  and  proper  to  support  the  dignity 
and  discharge  the  duties  of  the  office : — Held, 
that  the  custom  set  out  in  the  return  was  good 
•and  valid  in  the  law  :  held,  secondly,  that,  as  the 
fitness  of  the  person  to  be  admitted  was  to  be 
determined  according  to  the  discretion  of  the 
mayor  and  aldermen,  it  was  sufficient  for  them  to 
state  in  the  return  that  they  had  exercised  their 
discretion,  and  adjudged  that  A.  B.  was  unfit, 
without  giving  particular  reasons.  Rex  v.  London, 
3  B.  &  Adol. 355 ;  2  Nev.  &  M.  126:  S.  C.  contra, 
9B.&C.1;  4M.<feR.36. 

Where  the  right  of  election  of  an  alderman  is 
by  custom  in  the  citizens,  but  the  court  has  the 
power  of  rejecting  the  party  returned  to  them 
as  elected,  it  is  not  inconsistent  to  return  to  a 
mandamus  to  admit  to  the  office  of  alderman, 
that  the  prosecutor  was  elected  by  the  citizens 
according  to  custom,  but  was  rejected  by  the 
court  of  aldermen,  and  so  was  not  duly  elected. 
Id. 

Where  at  an  election  of  aldermen  in  London, 
three  poll  clerks  were  first  appointed,  and  two  of 
them  afterwards  dismissed,  and  it  appeared  that, 
upon  a  scrutiny  being  demanded,  the  wardmote 


was  adjourned  to  meet  again  on  afresh  i 
that  the  mayor  then  went  oat  of  office,  and  tk 
new  mayor  assembled  a  wardmote  by  a  fresh  sal- 
mons, took  the  scrutiny,  and  declared  A.E  duty 
elected,  and  that  upon  a  return  thereof  being  ms* 
to  the  court  of  mayor  and  aldermen,  they  vp* 
petition  declared  the  election  ?oid;  it  was  held 
that  the  dismissal  of  the  poll  clerks,  aod  tie 
change  of  the  mayor,  were  no  objections  to  the 
validity  of  the  election ;  and  that  the  mode  of  si 
journing  the  wardmote  was  not  a  dissolution,  ibJ 
did  not  affect  the  proceedings  at  the  scrotinj.  U, 

VIII.    DOTOEB  OF  CoRrOOATOU. 

Payment  of  a  fine,  imposed  by  the  byJmrf 
a  corporation,  for  refusing  to  accept  a  corpon* 
office,  does  not  exempt  the  party  elected  ft* 
serving  the  office,  and  ho  may  be  compelled  to* 
so  by  mandamus.  Rex  v.  Bower,  2  D.  k  JL  8* 
&  C.  not  8.  P.  1  B.  &  C.  492. 

If  a  corporation  choose  only  one  bailiff  vb* 
the  charter  directs  two,  the  one  alone  cannot  ad 
Rex  v.  Smart,  4  Burr.  2241. 

An  alderman  is  not  bound  to  reside  within  fe 
borough,  unless  that  is  necessary  to  the  disestw 
of  the  duties  of  his  office,  or  he  is  so  lesanijv 
the  charter.  Rax  v.  Portstuwts,  4D.* fcw; 
3  B.  &  C.  152. 

Quaere,  if  on  the  Corporation  Act  tfce  «gj 
probandi  lies  on  the  person  elected  f  Ctaffi 
v.  Powell,  1  W.  Black.  229;  2  Burr.  1611 

The  words,  u  other  offices,"  in  slat  9Am,t 
20,  means  offices  ejusdem  generis  wift  tstt 
before  mentioned,  which  are  confined  to**Pj* 
offices;  and,  therefore,  the  office  of  renstnro 
clerk  of  the  court  of  requests,  though  »>* 
porate  town,  is  not  a  corporate  office,  ft* l 
Hall,  2  D.  &  R.  341 ;  lfi.4c.C237. 

A  corporation  having  a  customary  duty  eaesi 
imported,  it  is  a  good  custom  that  frctori,fiff " 
the  corporation,  shall  receive  to  their  an  * 
that  part  of  the  duty  which  arises  from  enrag 
signed  to  them  as  actors.  Cocktedge  ?.#••** 
lDougl.  119. 

An  undertaking  in  the  court  of  ahhrii»^ 
become  a  freeman  of  the  city  of  Loodoa,  wbw 
a  certain  time,  was  held  to  be  equivalent  tot* 
venant  in  writing  for  the  tame  purpose,  /***' 
rick  v.  Frederick,  1  Bra  P.  C.  257. 

A  proxy  made  by  a  canon  to  act  for  hw»* 
absence,  in  all  corporate  business,  is  not  ie«oPi 
by  the  canon  making  the  proxy  having,  fa ** 
termediate  period,  appeared  siid  acted  falsa1* 
Eyre  v.  Looell,  3  DougL  67. 


IX.  Rights  and  Liabilities  or  Coawaiwa* 

Corporators  ore  not  individually  antwen»"J 


Em  278 :  IS. T~Re* \^rmdkgm'CeU^x  ** 
560,  n. 

The  court  of  K.B.  will  not  grant  a  cring* 
information  against  the  members  of  *  conw* 


Rights  and  Liability,  &c.    [CORPORATION]  Amotion  of  Corporators.  067 


Ibr  the  misapplication  of  the  corporation  money. 
Rex  v.  Watson,  2  T.  R.  199. 

The  highest  bidder  for  certain  lands  sold  by 
auction,  and  the  mayor  of  a  corporation  on  behalf 
of  himself  and  the  rest  of  the  burgesses  and  com- 
monalty of  the  borough,  the  vendors  of  the  lands, 
signed  a  contract,  in  which  they  mutually  pro- 
mised to  fulfil  the  conditions  of  sale  on  their  re- 
spective parts;  the  conditions  stated  the  title  of 
the  corporation  to  the  premises,  and  stipulated 
that  they  should  convey  and  might  resell  on  de- 
fault :  the  only  act  therein  mentioned  to  be  done 
5'  the  plaintiff  was  the  receiving  the  deposit : — 
eld,  that  the  plaintiff  could  not  maintain  an 
action  in  his  individual  capacity  against  the  pur- 
chaser for  breach  of  this  contract  Bowen  v. 
Morrie  (m  error),  2  Taunt  374. 

By  an  act,  42  Geo.  3,  c.  56,  for  enlarging  the 
poor-house  of  the  parish  of  Chatham,  certain  per- 
sons therein  named,  and  their  successors,  were 
appointed  guardians  of  the  poor  in  C,  and  trus- 
tees for  putting  the  act  in  execution;  and  in  order 
that  there  might  be  an  impartial  succession  of 
guardians,  and  to  keep  the  specified  number,  it 
was  provided  that  eight  should  go  out  of  office 
yearly,  and  that  the  parishioners  should  re-elect 
the  same  persons,  or  other  inhabitants  of  the  pa- 
rish in  their  stead.  By  other  sections,  the  guar- 
dians were  empowered  to  raise  money  by  mort- 
gage or  grant  of  annuity,  to  purchase  land,  and  to 
take  a  conveyance  to  themselves  and  their  suc- 
cessors :  and  they  were  to  sue  and  be  sued  in  the 
name  of  their  treasurer  for  the  time  being,  who 
was  to  be  reimbursed  by  the  guardians  all  costs 
and  damages  to  which  he  should  be  put  as  plain- 
tiff or  defendant  in  such  action.  A.  was  treasurer 
to  the  said  guardians  under  the  provisions  of  the 
act  from  lfi)5  till  1811,  and  from  1811  to  1828. 
By  a  decree  of  the  court  of  Chancery  in  1808, 
the  parish  of  C.  was  adjudged  to  be  entitled,  in 
respect  of  such  part  of  it  as  was  within  the  city 
of  Rochester,  to  two  thirty-second  parts  of  cer- 
tain revenues  bequeathed  for  the  use  of  the  poor 
of  that  city,  and  a  sum  of  11167.  was  paid  over 
to  A.  as  such  treasurer  on  that  account.  That 
sum  he,  by  order  of  the  then  guardians,  paid 
over  to  them  in  1822,  and  then  applied  it  to  the 
use  of  the  poor  of  the  whole  parish.  On  the 
petition  of  the  inhabitants  of  that  part  of  the 
parish  which  was  within  the  city  of  Rochester, 
the  plaintiff  after  he  ceased  to  be  treasurer,  was 
ordered  by  the  court  of  Chancery  to  pay  the  above- 
mentioned  sum,  which  be  had  received  as  trea- 
surer, into  court,  in  order  that  it  might  be  ap- 
plied to  the  exclusive  use  of  Chatham  intra.  He 
accordingly  paid  the  amount,  and  brought  an 
action  against  the  guardians  to  recover  it: — 
Held,  that  the  guardians  were,  for  the  purposes 
of  suing  or  being  sued,  in  the  nature  of  a  cor- 
poration, and  that  A.  was  entitled  to  recover  in  an 
action,  against  the  now  treasurer,  the  sum  paid 
by  him  into  the  court  of  Chancery,  as  money  paid 
to  the  use  of  the  guardians.  Jeffreys  v.  Ourr,  2 
B.  AY  Ado!  833. 


X.  Amotion  of  Coetokatoes. 

A  power  reserved  to  the  crown  in  a  charter  of 
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incorporation  to  amove,  by  order  of  council,  one 
or  more  of  the  corporators,  which  declared  that 
all  or  any  of  them  so  amoved  should  actually, 
and  without  further  process  be  amoved,  and  which 
also  provided,  at  the  same  time,  that  upon  such 
amotion  the  remaining  corporators  might  pro* 
oeed  to  fill  up  the  vacancies,  cannot  be  exercised 
to  such  an  extent  as  not  to  leave  a  sufficient 
number  to  make  a  re-election ;  and  therefore  an 
amoval  of  all  is  illegal  and  void.  Rex  v.  Amery, 
2  T.  R.  515;  1  T.  R.  575.    But  see  4T.L  122* 

Where  the  charter  of  a  corporation  declared 
that  u  it  should  be  lawful  for  the  mayor  and  capi- 
tal burgesses  to  remove  any  of  their  body  for 
non-residence  within  the  borough :" — Held,  that 
this  gave  them  a  discretionary  and  hot  a  com- 
pulsory power  of  amotion.  Hex  v.  Westlooe,  5 
D.  <fc  R.  414. 

Where  non-residence  is  a  ground  for  removing 
a  corporator,  it  is  unnecessary  to  summon  him 
previously  to  come  and  reside.  Rex  v.  Lyme  Regie, 
1  Dougl.  149. 

A  mandamus  was  refused  to  compel  a  corpora- 
tion to  meet  for  the  purpose  of  considering  the 
propriety  of  removing  non-resident  mem  ben, 
where  the  charter  in  terms  required  residence. 
Rex  v.  Totnese,  5  D.  <fc  R.  481. 

If  a  corporation  amove  a  member  upon  a  non- 
charter  or  prescription  dayf  it  is  as  necessary  that 
each  member  should  be  summoned,  and  have  no* 
tice  of  the  particular  business  intended  to  be  pro- 
ceeded upon,  as  in  the  case  of  a  select  number* 
Rex  v.  Doncaster,  2  Burr.  738 ;  2  Ld.  Ken.  391. 

A  particular  summons  of  a  corporation  assem- 
bly is  requisite  to  amove  a  member.  Rex  v. 
Liverpool,  2  Burr.  723;  2  Ld.  Ken.  424. 

Bankruptcy  is  no  cause  for  the  amotion  of  a 
common  councilman  of  Liverpool.    Id, 

When  amotion  out  of  a  corporation  is  return- 
ed, the  return  must  set  forth  the  particular  facts 
precisely.    Id. 

An  alderman  of  London  in  custody  in  execu- 
tion, and  under  an  escape  warrant  without  pro- 
bability of  discbarge,  may  be  amoved.  Rex  v. 
London,  4  Dougl.  361. 

A.,  having  the  office  of  town  clerk  of  a  borough, 
to  hold  and  exercise  for  life  by  himself  or  his  suf- 
ficient deputy,  appointed  a  deputy  in  1823.  A 
bill  of  indictment  having  been  found  against  A. 
for  forgery,  he,  in  April,  1829,  quitted  the  coun- 
try. The  deputy  died  on  the  23d  of  April,  1830. 
At  a  meeting  of  the  corporation  held  on  the  31st 
of  May,  18304  by  adjournment  from  the  27th  of 
April,  one  of  the  grand  common  days,  it  was 
resolved  to  remove  A.  from  office,  on  the  ground 
that  he  had  neglected  to  attend,  by  himself  or 
deputy,  at  that  adjourned  meeting,  and  at  other 
meetings  of  the  corporation: — Held,  1st,  that 
the  want  of  summons  to  A.  was  no  objection  to 
the  removal,  he  not  being  within  reach;  2dly, 
that  no  previous  notice  to  the  members  of  the 
corporation  of  the  purposes  of  the  meeting  was 
necessary,  inasmuch  as  it  was  held  by  adjourn- 
ment from  one  of  the  grand  common  days,  when 
every  member  of  the  corporation  is  supposed  to 
be  present;  3dlyt  that  A.  wax  properly  removed 
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from  his  office,  inasmuch  as  under  the  circum- 
stances he  must  be  presumed  to  have  left  the 
country  without  any  intention  to  return,  and 
therefore,  on  the  death  of  his  deputy,  there  was 
no  person  capaole  of  executing  the  office.  Rex 
v.  Harris,  1  B.  &  Adol.  936. 

A  by-law  to  give  power  of  amotion  for  just 
cause  is  a  good  by-law,  though  the  corporation 
that  made  it  had  no  power  of  amotion  expressly 
given  by  charter,  or  claimed  by  prescription.  Rex 
v.  Richardson,  1  Burr.  519 ;  2  Ld.  Ken.  85. 


XI.  By-Laws. 


1.  Power  of  making, 

A  corporation  by  charter  cannot  make  by- 
laws inconsistent  with  the  intention,  or  counter- 
acting the  directions  of  their  charter.  Rex  v. 
Cutbush,  4  Burr.  2204. 

All  by-laws  made  by  corporations  must  be 
consistent  with,  and  subordinate  to,  their  consti- 
tution by  charter.  Hoblyn  v.  Rex  (in  error),  2 
Bro.  P.  C.  329. 

Upon  the  principle  of  variation  from  a  char- 
ter : — Held,  that  a  by-law  directing  that  no  per- 
son shall  be  elected  mayor  a  second  time  within 
six  years,  was  void.  Rex  y.  Cambridge,  2  Selw. 
N.  P.  1144. 


the  burgesses,  in  guild  assembled,  for  repwfay 
certain  by-laws,  though  it  was  alleged  thai  by- 
laws and  ordinances  might  by  charter  be  unit, 
and  had  formerly  been  made  at  such  goiUfc 
Garrett  v.  Newcastle,  3  B.  &  Adol.  252. 

In  the  city  of  York,  which  was  incorporated 
before  tbe  time  of  memory,  there  bad  bees  a 
court  from  very  ancient  times,  held  first  beftn 
the  mayor  and  bailiffs,  and,  after  a  charier  of 
Richard  IL,  before  the  mayor  and  sheriff*,  ty 
a  by-law  made  in  the  3  &  4  Philip  and  Miry, 
by  a  select  body  of  the  corporation  woo  bad  is> 
memorially  made  rules  and  regulations  as  to  us 
practice  of  the  court,  and  who  had  at  their  •%• 
cretion  selected  the  persons  admitted  to  pracsst 
as  attorneys  there,  it  was  ordered,  that  these* 
forth  there  should  be  no  more  than  four  pens* 
admitted  to  be  attorneys  of  the  sberifTeeasrl; 
and  from  that  time  it  did  not  appear  that  sty 
more  than  that  number  had  ever  been  allowed* 
practise : — Held,  that  the  by-law  was  reaeasaat, 
and  that  the  usage  limiting  tbe  number  of  atls> 
neys  to  tour  was  sufficiently  ancient  to  sUsry 
the  statute  2  Geo.  2,  c.  23,  s.  11.  Res  v.  F«i 
3B.&  AdoL  770. 

2.  fn  Restraint  of  Trade. 

A  by-law  in  restraint  of  trade  is  bid,  sales 
there  be  a  custom  to  support  it  Hesketki.Bi*i> 
dock,  3  Burr.  1847. 


A  corporation  created  by  letters  patent,  with  a 
power  of  making  by-laws,  cannot  make  any  laws 
to  incur  a  forfeiture.  Kirk  v.  NowiU,  1  T.  R. 
118. 

Neither  can  a  corporation,  created  by  act  of 
parliament,  unless  such  a  power  is  expressly 
given.    Id. 

In  a  company  constituted  by  letters-patent, 
with  power  to  make  reasonable  by-laws,  a  by-law 
for  the  steward  to  provide  a  dinner  for  certain 
members  of  the  company  on  Lord  Mayor's  day, 
with  an  allowance  for  so  doing,  or  to  pay  a  fine 
of  20?.,  or  excuse  himself  by  swearing  he  is  not 
worth  3002.,  is  a  bad  by-law.  Carter  v.  Sander, 
son,  5  Bing.  79;  2  M.  &  P.  164.  And  see  Frame- 
work Knitters  v.  Green,  1  Ld.  Raym.  113. 

At  all  events,  the  allowance  is  a  condition  pre* 
cedent,  and  ought  to  be  averred  in  an  action  of 
debt  for  the  penalty.    Id. 

The  power  to  make  by-laws  is  incident  to  the 
whole  body  of  every  corporation;  and,  therefore, 
if  a  charter  give  to  a  select  body  a  power  to  make 
by-laws  touching  certain  matters  therein  speci- 
fied, that  does  not  take  away  from  the  body  at 
large  their  incidental  power  to  make  by-laws 
touching  other  matters  not  specified  in  the  char- 
ter. Rex  v.  Westwood,  2  Dow  <fc  Clark,  21;  4 
Bligb,  N.  S.  213 ;  7  Bing.  1 ;  7  D.  &  R.  267 ;  4 
B.  &  C.  781. 

Every  by-law  may  be  repealed  by  the  same 
body  which  made  it.  Rex  v.  AshweU,  12  East, 
22. 

In  the  absence  of  any  precedent,  the  court 
refused  a  rule  nisi  tor  a  mandamus  calling  on 
the  mayor  of  a  town  to  propose  a  resolution  to 


Where  there  is  a  custom  to  exclude  avafssi 
from  exercising  a  trade  within  a  corporation,  a  s/- 
law  to  support  the  custom,  which  gives  a  peaty 
to  any  but  the  corporation,  is  bad.  IslsWsH 
Glaxby,  2  Wils.  266. 

A  power  granted  by  charter  to  a  company* 
ercising  a  particular  trade  in  a  certain  place,  • 
make  by-laws  for  the  government  of  all  paf" 
exercising  that  trade*  in  that  place,  enable*  it » 
make  by-laws  binding  on  persons  soexerdssj 
the  trade  who  are  not  members  of  the  coapsfTi 
as  well  as  on  those  who  are.  Batcher's  Csafssj 
v.  Morey,  1  H.  Black.  370. 

A  by-law  founded  on  a  custom  that  aoatnsf 
person  of  right  ought  to  use  the  craft  of  a  taw 
within  a  city,  except  he  be  free  thereof,  is  sp-* 
by-law.     Woolley  v.  IdU,  4  Burr.  1951. 

A  custom  that  none  but  a  freeman,  or  us* 
dow  or  partner  of  a  freeman,  shall  te^,^I?t 
in  a  city,  or  the  suburbs  thereof,  is  valid.  J** 
v.  Welbank,  4  R  <fc  A.  43a 

A  by-law,  that  no  person  not  being  fret  af* 
Pewtercr's  Company  shall  exercise  the  trade afj 
pewterer  within  the  city  of  London, ia  *^jj 
in  restraint  of  trade,  and  is  void,  witbost  pra»  ■ 
a  special  custom  to  support  it  Lmisa  r.  Cssf 
ton,  7  D.  &  R.  597. 

And  a  by-law  to  oblige  a  person  wuo^t* 
right  to  be  free  of  the  city,  to  take  "P^fJ 
dom  in  some  particular  company,  is  in  n*£T 
of  trade,  and  bad.  Harrison  v.  Gedmsn,  1  ** 
12. 

But  a  by-law  that  a  butcher  in  Loadea  sal 
be  free  of  the  butchers'  company,  w  g°**  *^ 
v.  Harrison,  3  Burr.  1392. 
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A  by-law  in  a  corporation  that  no  person 
should  slaughter  animals  within  the  walls  of  a 
city  under  certain  penalties : — Held  good,  be- 
cause merely  a  regulation  of  trade,  and  not  a  re- 
straint, and  other  inhabitants  bound,  as  well  as 
the  members  of  the  corporation*  Pierce  v.  Bar- 
irum,  Cowp.  269. 

Semble,  that  a  by-law  made  by  a  company  car- 
rying on  trade  in  partnership,  to  prevent  any  one 
of  the  members  carrying  on  a  separate  trade  on 
his  own  account,  is  good.  Rex  v.  Fanersham,  8 
T.  R.  352. 

A  by-law  made  by  the  freemen  of  a  company 
of  oyster  fishermen,  prohibiting  any  freeman 
from  being  engaged  in  the  trade  of  sending  oys- 
ters to  market  from  any  other  ground  on  the 
Kentish  shore  than  the  oyster  ground  of  the  com- 
pany, under  a  penalty  of  10/.  and  in  case  of  re- 
rasal  to  pay  the  same,  that  such  freeman  shall 
thenceforth,  and  until  the  fine  be  paid,  be  excluded 
from  all  share  of  the  profits  to  be  made  thereafter 
by  the  joint  trade  of  the  company,  is  void  by 
law;  there  being  no  usage  stated  to  that  extent, 
but  only  a  usage  for  the  freemen  to  make  orders 
for  regulating  tho  company  and  fishery,  with  fines 
and  penalties  for  the  breach  of  such  orders,  and 
for  prohibiting  the  freemen  from  being  engaged  on 
other  oyster  grounds,  under  penalties  to  be  stopped 
out  of  the  money  arising  by  the  sale  of  the  stint 
of  oysters  of  such  freemen.  Adley  v.  Reeves,  2 
M.  &  S.  53:  &  C.  nom.  Adley  v.  Whitstable 
Company,  17  Ves.  jun.  304 

The  common  council  of  the  city  of  London 
have  by  custom  a  right  to  make  ordinances  for 
regulating  carts  worked  within  the  city  for  hire, 
restraining  their  number,  licensing  them,  and 
regulating  the  manner  in  which  they  should  be 
licensed.  A  by-law  was  made  in  common  coun- 
cil, that  420  of  such  carts,  and  no  more,  should, 
by  the  president  and  governors  of  Christ's  Hos- 
pital, be  allowed  or  licensed  to  work  for  hire 
within  the  city:— Held,  that  such  by-law  was 
supported  by  the  custom ;  and  that  the  discre- 
tionary power  of  licensing  was  rightly  and  ex 
necessitate  delegated  by  the  common  council  to  a 
smaller  body ;  and  (on  motion  for  a  procedendo, 
after  a  return  to  a  habeas  corpus,  obtained  by  a 
party  sued  on  the  by-law,)  the  court  refused  to 
inquire  whether  or  not  the  number  of  420  was 
reasonable.    Shaw  v.  Pope,  2  B.  &  AdoL  465. 


A  custom  of  the  city  of  London,  that  no  per- 
son not  being  free  may  sell  or  put  to  sale  any 
wares  within  the  city  or  liberties  by  retail,  or 
keep  any  shop  or  other  place  for  show,  sale  or 
putting  to  sale,  of  wares  by  retail,  or  for  use  of 
any  art,  trade,  &c,  within  the  city,  liberties,  or 
suburbs,  is  sufficient  ground  for  a  by-law  forbid- 
ding any  non-freeman  to  show,  sell,  or  put  to 
sale,  wares  by  retail  within  the  city,  liberties,  or 
suburbs,  or  to  use  any  art,  trade,  &c\,  within  the 
same.  To  use  an  art,  trade,  &a,  signifies  here, 
to  use  as  a  master  or  principal.  Clark  v.  Denton, 
1  B.  at  Adol.  92. 

A  by-law  that  no  person  shall  exercise  the  art 
of  a  painter  in  the  city  of  London,  not  being;  free 
of  the  Company  of  Painters,  is  a  by-law  in  ra- 


cial custom  to  warrant  it    Clark  v.  Le  Cren,  9 
B.  &  C.  52. 

The  Beer  Act  (1  Will.  4,  c.  64,)  does  not  abro- 
gate a  custom  in  a  borough,  that  no  one  shall 
sell  beer  within  the  borough,  except  a  freeman 
licensed  by  the  mayor  and  aldermen.  Leicester 
v.  Burgees,  2  Nev.  &  M.  131. 

A  by-law  of  a  corporation  founded  on  a  cus- 
tom to  exclude  foreigners,  and  authorizing  a  dis- 
tress for  a  penalty  in  case  of  a  breach  of  the  by- 
law, without  a  previous  demand  or  refusal  of  such 
penalty,  is  bad.  Davis  v.  Morgan,  1  C.  &  J. 
587 ;  1  Tyr.  457 ;  1  Price's  P.  C.  77. 

A  defendant,  justifying  the  taking  of  goods  as 
a  distress  for  a  penalty  incurred  by  breach  of  a 
by-law  of  a  corporate  company,  must  aver  a  pre- 
vious demand  and  refusal  of  payment,  and  he 
must  prove  that  averment,  although  the  by-laws 
do  not  exact  any  such  preliminary.  Id. 

A  recital  of  demand,  and  refusal  of  penalties 
incurred  by  a  breach  of  a  by-law,  in  the  warrant 
of  distress  put  in  evidence  by  plaintiff  to  prove 
the  fact  of  the  distress,  and  the  persons  by  whom 
it  was  ordered,  is  not  evidense  of  the  facts  therein 
recited,  although  put  in  as  part  of  the  plaintiff's 
evidence  to  support  his  action.  Id. 

Semble,  that  the  declarations  of  deceased  cor- 
porators are  evidence  by  reputation  of  a  custom 
to  exclude  strangers  from  trading  in  a  particular 
town.  Id. 

Corporators  are  not  competent  witnesses  to 
prove  a  custom  of  excluding  strangers  from  ex- 
ercising trades  within  a  town,  where  a  moiety  of 
the  penalty  imposed  by  a  by-law  for  breach  of 
that  custom  goes  to  the  corporation.  Id. 

So,  semble,  though  the  moiety  be  granted 
away  by  them,  by  by-law,  to  a  company.  Id. 

Sixty  years*  usage  has  been  considered  as  evi- 
dence of  a  by-law.  Perkin  v.  Cutlers'  Company, 
1  Selw.  N.  P.  1145— Mansfield. 


3.  Other  Things. 

A  by-law  may  be  good  in  part  and  bad  in 
part,  if  the  two  parts  be  distinct  from  each  other 
and  separately  entire.  Rex  v.  Faversham,  43  T. 
R.352. 

A  by-law  shall  not  be  objected  to  in  a  sum- 
mary way,  upon  motion,  on  the  return  to  a  ha- 
beas corpus,  except  in  cases  from  London.  Boi- 
lard  v.  Bennett,  2  Burr.  775. 

Where  a  by-law  made  at  the  ieet,  in  an  action 
for  a  penalty  for  acting  contrary  to  that  by  .law 
and  all  former  by-laws,  is  relied  on,  they  must 
all  be  set  forth.  Gerrish  v.  Rodman,  3  Wils. 
155, 164. 

An  averment,  in  an  information  for  contemp- 
tuous behaviour  to  a  court,  that  the  court  consists 
of  A.  B.  and  C,  is  made  out  by  a  by-law  enact, 
ing  that  A.  B.  and  C.  are  sufficient  to  hold  the 
court,  although  others  may  be  present,  and  act 
as  members  of  it  Rex  v.  Campbell,  1  Camp.  91 
— EHlenborough. 

A  gas-light  company  was  incorporated  by  act 


strain!  of  trade,  and  void,  unless  there  be  a  sf>e-  of  parliament,  which  provided  that  eighteen  soar 
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holders  should  be  directors^  odd,  as  ouch,  should 
use  the  common  seal,  manage  the  affairs  of  the 
company,  lay  out  money,  purchase  lands,  &c, 
and  make  contracts  for  lighting,  and  for  the  sale 
of  materials.  The  company  was  empowered  to 
make  by-laws  under  seal  for  its  government,  and 
for  regulating  the  proceedings  of  the  directors, 
officers,  servants,  &,c  At  a  meeting  of  the  com- 
pany, a  resolution  was  passed,  not  under  seal, 
that  a  remuneration  should  be  allowed  to  every 
director  for  his  attendance  on  courts,  committees, 
Slc^  viz.  one  guinea  for  each  time : — Held,  that 
a  director  who  had  attended  courts,  &c,  could  not 
maintain  an  action  for  payments  according  to  the 
above  resolution  ;  for  that  it  was  not  a  by-law 
within  the  statute,  nor  a  contract  (if  such  could 
have  been  available)  to  pay  the  directors,  or  any 
of  them,  for  their  attendances,  and  the  directors 
could  not  be  considered  as  servants  to  the  com- 
pany, and,  as  such,  entitled  to  remuneration  for 
their  labour,  according  to  its  value.  Dunston  v. 
Imperial  Gas  Company,  3  B.  &  Adoi.  125. 


X1L  Dissolution  of  Corporations. 

The  king  may,  at  his  discretion,  seize  the 
franchise  of  a  corporation  guilty  of  an  offence 
amounting  to  a  forfeiture.  Rex  v.  Ponsonby,  1 
Yes.  jun.  o. 

But  he  cannot  by  his  prerogative  destroy  a 
corporation.  Rex  v.  Amery,  2  T.  R.  515 ;  I  T. 
R.  575;  2  Bra  P.O.  336.  But  see  S.  C.  4  T.  R. 
122. 


At 


A  judgment  of  seizure  quousque,  Sec-,  against 
a  corporation,  in  default  of  appearance,  operates 
as  a  final  judgment  to  dissolve  the  corporation,  if 
they  do  not  appear  in  the  same  term,  or  the  next 
at  nrthesL  Id. 

When  an  integral  part  of  a  corporation  is 
gone,  and  the  corporation  has  no  power  of  re- 
storing it,  or  of  doing  any  corporate  act,  the 
corporation  is  so  far  dissolved  that  the  crown 
may  grant  a  new  charter.  Rex  v.  Pasmore,  3 
T.  R.  199. 

The  major  part  of  an  integral  part  of  the  cor- 
poration whose  attendance  is  required  at  the 
election  of  officers  being  gone,  it  operates  as  a 
dissolution  of  the  whole  corporation,  which  has 
thereby  lost  the  power  of  holding  corporate  as- 
semblies lor  the  purpose  of  filling  up  vacancies, 
and  continuing  itself.  Rex  v.  Morris,  3  East, 
213;  4  East,  17. 

Therefore,  where  the  election  of  mayor  was  to 
be  made  by  the  majority  of  an  assembly,  com- 
posed of  several  integral  definite  parts  of  a  cor- 
poration, and  other  burgesses  and  inhabitants  for 
the  time  being : — Held,  that  one  of  such  definite 
integral  parts,  being  reduced  below  a  majority  of 
its  proper  number,  could  no  longer  be  represent- 
ed in  such  corporate  assembly,  and  the  whole 
corporation  was  thereby  dissolved,  being  no  longer 
capable  of  continuing  itsel£  Id, 

In  an  action  for  tolls  due  to  a  corporation,  the 
defendant,  who  had  acquired  the  character  of  a 
corporator  after  the  cause  of  action  arose,  but 


before  trial,  has  no  right  to  inspect  the  corps* 
tion  books,  and  must  still  be  considered  si  t 
foreigner  quoad  this  action.  Bristol  v.  Fisgo-,8 
D.  &  R.  434. 


COSTS. 

I.  Generally,  661. 

II.  Interlocutory. 

1.  Motions  and  Rales,  668. 

2.  Summons  and  Orders,  6& 

3.  Setting    aside    and  staying 

ceedings,  663. 

4.  Payment  of  Money  tuts  Csari,  60. 

5.  Nolle  Prosequi,  665. 

6.  Nonpros,  666. 

7.  Nonsuit,  666. 

8.  Judgment  as  in  ease  of  s  Nrnvst, 

666. 

9.  Not  proceeding  to  Trial,  667. 

10.  On  Deposit  of  Money  with  Skat- 

See  Bail. 

11.  Matters  relative  to  BoU-Set  fen- 

12.  Special  Juries— See  Jury. 

III.  Operation  or  Courts  of  RBauon'Ac* 

1.  Statutes,  667. 

2.  Part  Payments  in  Reiadkm,^ 

3.  Set-off,  66a 

4.  Payment  intoCourt,au&Te*ia&- 

5.  Juagment  by  Default,  668. 

6.  Effect  of  other  Thing*,  669. 

7.  Course  of  Proceeding,  669. 

a  When  Application  to  he  nws\m 

9.  Jurisdiction  of  Courts  sf  "    "" 
See  Interior  Court. 


IV.  Operation  of  Stat.  43  Hit  c.  6. 

{Certificate  against  Costs.)  P. 

V.  Operation  of  Stat.  21  Jac  1,  c  1& 
(Slander.)  671. 

Vt  Operation  of  Stat.  22  &,  23  Cu.2- 

(CerttfcaU  for  Costs.)  679. 

VII.  Operation  of  &tat.  4  &  5  W.  &  M.  t* 
(Hunting.)  673. 

VIII.  Operation  of  &pat.  849W.Ua 

1.  Wilful  Trespass,  674. 

2.  Proceedings  on  Bonds,  674 

3.  Tithes—See  Ecclesiastical  !*■• 

IX  Operation  of  Stat.  43  Geo.  3,  e.  & 
(  Vexatious  Arrests.) 

1.  Generally,  674  , 

2.  Taking  Money  out  sf  Csai," 

staying,  675. 

3.  Cross  Demands,  675.  ,_A 

4.  Damages  referred  to  Jrhtasn*,** 

5.  Sale  of  Goods,  676. 
&  Other  Instances,  676. 
7.  Proceedings,  677. 

X.  Operation  of  Welsh  Juwcatoi  ** 
677. 

XI.  Operation  of  other  Statutes,  673. 

XII.  Several  Issuer.  . 

1.  Part  only  for  PUntf^ 

2.  Several  Defendants,  6» 
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3.  New  Assignment.  680. 

4.  What  is  the  substantial  finding, 

681. 
<5.  Demurrers,  681. 

6.  Certificate  under  4  Sc  5  4nne,  c  16, 

683. 

7.  Ifafe  o/  Tbxing-  Costs,  682. 

XIII.  Liability  of  Executors  and  Adminis- 
trators. 

1.  Suing  in  representative  Character, 

2.  When  Defendants,  684. 

3.  Discontinuance  and  Nonpros,  684 

4.  OfAer  Cases,  685. 

XX  V.  Com  in  Arbitration. 

1.  Construction  of  Reference    as   to 

Costs.  685. 

2.  Other  Things,  686. 

3.  Arbitrators'  Power  over  Costs — See 

Arbitration. 

XV.  In  Particular  Proceeding*. 

1.  Actions  on  Judgments,  686. 

2.  Demurrers,  686. 

3.  Ejectment,  686. 

4.  Error,  687. 

5.  Extents,  68a 

6.  Feigned  Issues,  688.  . 

7.  Mandamus,  688. 

8.  Penal  Actions,  689. 

9.  Prohibition,  689. 

10.  Qaare  trnpaft,  690. 

11.  Quo  Warranto,  690. 

12.  Real  Actions,  690. 

13.  Scire  Facias,  690. 

14.  jbsueB  to  try  Jnclosure  Rights— See 

Common. 

XVI.  Costs  of  Trial. 

1.  Cause  a  Remanet,  690. 

2.  Bills  of  Exceptions,  691. 

3.  Special  Cases,  691. 

4.  Costs  of  Special  Juries — See  Jury. 

XVII.  New  Trial. 

1.  Costs  regulated  by  the  Rule,  691. 

2.  Rule  silent,  692. 

3.  Costs  to  abide  the  Event,  693. 

4.  Cause  referred,  693. 

5.  Other  Matters,  693. 

XVIII.  Arrest  of  Judgment,  694. 

XIX  Double  and  Treble  Costs. 

1.  When  allowed,  694 

2.  How  computed,  695. 

XX  Security  for  Costs. 

1.  Infancy,  695. 

2.  Residence  abroad,  696. 

3.  Bankruptcy,  697. 

4.  Insolvency,  698. 

5.  Other  Circumstances,  698. 

6.  Time  and  Manner  of  Application, 

699. 
XXL  Taxation  of  Costs. 

1.  Practice,  700. 

2.  Cases  as  to  Costs  allowed. 

(a)  Writ  and  Proceedings,  701. 
(o)  Attorney's  Attendance,  701. 
(c)  Fees  to  CoiwueZ,  701. 
(4)  Jury,  701. 
(<)  CHAcr  Cotes,  701. 


3.  Pleadings,  702. 

4.  Expenses  of,  Evidence,  702. 

5.  Expenses  of  Witnesses, 

(a)  Remuneration  for  Loss  of 
Time,  703. 

(6)  Maintenance,  703. 

(c)  Application  for  Admission, 
704 

(a*)  Examination  on  Interrogato- 
ries, 704 

(e)  QuesHon  of  Admissibility,  705. 

(/)  Wttness  not  called,  705. 

6.  Reviewing  Taxation,  705. 

7.  Taxation  as  between  Attorney  and 

Client — See  Attorney. 

8.  Costs  of  Taxation — See  Attorney. 

XXIL  Means  of  Recovering  Costs. 

1.  Application  to  the  Court,  706. 

2.  Levy  in  Execution,  706. 

4  3.  Staying  Proceedings  in  second  Ac- 

tion, 706. 

4.  Attachment — See  Attachment. 

5.  Attorney's  BUI — See  Attorney. 

6.  Set-off — See  Set-off. 

7.  Proof  in  Bankruptcy — See  Bank- 

rupt. 

XXIII.  Lien  on  Attorney  for  Costs — See  At- 
torney. 

XXIV.  Costs  in-Criminal  Cases — See  Criminal 
Law. 

XXV.  Costs  of  Election  Petitions— See  Par- 
liament. 

XXVI.  Liability  of  Particular  Persons. 

1.  Attorneys — See  Attorney. 

2.  Bail—See  Bail. 

3.  Bankrupts  and  their  Assignei 

See  Bankrupt. 

4.  Hundredors — See  Hundred. 

5.  Justices — See  Trespass. 

6.  Sheriffs — See  Sheriff. 


I.  Generally. 

By  6  Edw.  1,  c.\,  (statute  of  Gloucester),  in 
all  cases  where  a  party  recovers  damages  he  shall 
recover  costs  also. 

By  23  Hen.  8,  c.  15,  where  the  plaintiff,  after 
appearance  of  the  defendant,  shall  be  nonsuited, 
or  have  a  verdict  pass  against  him,  the  defendant 
shall  be  entitled  to  his  costs. 

The  24  Hen.  8,  c.  8,  excepts  actions  to  the 
king's  use. 

The  8  Elix.  c.  2,  gives  costs  to  the  defendant 
on  discontinuance  and  nonsuit 

The  4  Jac.  I,  c.  3,  extends  the  provisions  of  the 
23  Hen.  8,  so  as  to  include  actions  of  trespass, 
ejectione  firms,  and  all  other  actions  whatsoever; 
and  applies  to  other  courts  as  well  as  to  the  supe- 
rior courts  at  Westminster. 

The  13  Car.  2,  St.  2,  c.  2,  s.  3,  gives  the  defen- 
dant costs  in  the  same  manner,  if  the  plaintiff  is 
nonprossed  for  want  of  a  declaration. 

The  8  &  9  Will.  3,  c.  11,  s.  3,  fives  costs  to 
the  plaintiff  in  actions  of  waste,  debt  for  not  set. 
ting  out  tithes,  where  the  single  value  or  damage 
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found  does  not  exceed  twenty  nobles,  writs  of 
scire  facias,  and  suits  upon  prohibitions  on  judg- 
ment for  him  either  on  plea  or  demurrer ;  and  to 
the  defendant  on  verdict  for  him,  or  on  non-suit 
or  discontinuance. 

By  58  Geo.  3,  c.  30,  in  actions  for  assault  and 
battery  in  inferior  courts,  if  the  damages  .given 
are  under  40s.,  the  plaintiff  is  to  receive  only  so 
much  costs  as  the  damages  given. 

By  s. 2,  in  courts  not  holding  plea  to  the  amount 
of  40s.,  if  the  jury,  in  actions  for  assault  and  bat- 
tery, or  for  slanderous  words,  assess  damages 
under  30s.  the  plaintiff  is  to  recover  costs  to  the 
amount  only  of  the  damages  given. 

The  statute  of  Gloucester  gives  costs  where 
damages  are  given  by  any  statute  made  after  that 
parliament.  Jackson  v.  Calesworih,  1  T.  R.  71 : 
S.  P.  Creswell  v.  Houghton,  6  T.  R.  355.  AM 
see  Tute  v.  Glode,  7  T.  R.  268.  ^* 

Wherever  a  plaintiff  would  be  entitled  to  costs, 
the  defendant  is  so  reciprocally.  Greetham  v. 
Theale,  3  Burr.  1723. 

Costs  accruing  upon  process  p%rtake  of  the  na- 
ture of  the  original  debt    Anon,  Lofft,  617. 

u  Costs  out  of  pocket"  is  a  term  for  the  largest 
costs.    Id. 

The  court  knows  no  distinction  between  costs 
generally,  and  full  costs.  Irwin  v.  Reddish,  1  D. 
&R.413;  7B.&  A.  796. 

By  10  Hen.  8,  it  is  enacted,  that  no  person  shall 
practise  the  faculty  of  physic  within  the  city  of 
(London,  or  seven  miles  thereof,  unless  licensed 
»by  the  president,  college,  and  commonalty  of  the 
facalty  of  physic,  under  the  penalty  of  5/.  for 
•every  month  he  shall  exercise  the  same  faculty, 
without  being  so  licensed : — Held,  in  an  action  of 
<debt,  brought  to  recover  penalties  incurred  under 
this  act,  that  the  plaintiffs  would  be  entitled  to 
•costs  if  they  succeeded,  because  where  a  right  is 
-vested  in  an  individual  or  corporation,  the  with- 
holding that  right,  and  thereby  compelling  a  par- 
ty to  sue  for  it,  is  an  injury  for  which  damages 
may  be  recovered,  and  consequently,  that,  under 
the  4th  of  Jac  1,  c.  3,  the  defendant  having  suc- 
ceeded was  entitled  to  costs.  College  of  Physi- 
cians v.  Harrison,  9  B.  &  C.  524. 

A  plaintiff  who  has  obtained  a  verdict  against 
a  defendant* is  entitled  to  his  full  costs,  although 
the  person  who  conducted  his  cause  was  not  an 
attorney.  Reader  v.  Bloom,  10  Moore,  261;  3 
Bing.  9. 

II.  Interlocutory. 

1.  Motions  and  Rules* 

Costs  cannot  be  given  on  the  refusal  of  a  rule 
to  show  cause.  •  Weldron  v.  Norris,  2  W.  Black. 
769. 

Costs  of  showing  cause  against  a  rule  in  the 
first  instance  are  never  given.  Rex  v.  Long,  1 
M.  &,  R.  139. 

Though  notice  of  motion  wis  given.  Gerrard 
v.  GaskiU,  2  Chit  401. 


Where  a  party  gives  notice  of  an  intended  op- 
tion, and  no  one  appears  on  the  appointed  day  to 
make  it,  the  court  of  Exchequer  have  do  rale  en- 
abling them  to  give  the  other  party,  who  has  at- 
tended the  court  during  the  day  for  the  porpast 
of  opposing  it,  the  costs  of  such  attendance,  where 
there  has  been  only  one  notice  given.  Wen  ?. 
Bickford,  9  Price,  14. 

Where  a  rule  is  not  moved  with  costs,  and  bo* 
thing  is  said  about  them  at  the  time  of  discharg- 
ing it,  they  are  not  payable  to  the  auccesral 
party.    Anon.  1  Chit  398. 

If  a  rule  is  obtained  to  show  cause  why  pre* 
ceedings  should  not  be  set  aside  for  irregularity 
with  costs,  and  such  rule  is  afterwards  discharg- 
ed, without  special  directions  as  to  costs,  it  ■ 
discharged  with  costs,  and  the  latter  rule  mo*  be 
drawn  up  accordingly.  Reg.  Gtn~,  K.  R,  M.  T. 
37  Geo.  3,  7  T.  R.  82. 

A  plaintiff  who  arrests  a  defendant  improperly, 
and  contrary  to  the  practice  of  the  court,  no* 
pay  the  costs  of  a  motion  to  cancel  the  bail-boot1. 
Lear  y.  Heath,  1  Marsh.  19 ;  5  Taunt  201. 

The  court  discharged  a  rule  which  had  beet 
obtained  for  showing  cause  against  delivering  w 
a  bail-bond,  ou  entering  a  common  appearance, 
in  the  case  of  a  guarantie  for  the  payment  4 
goods  sent  to  a  third  person,  with  costs,  witbost 
ordering  those  of  the  motion  to  be  paid  by  tkt 
defendant    Cope  v.  Jones,  9  Price,  155. 

Where  a  rule  to  set  aside  proceedings  is  mesei 
without  costs,  and  the  affidavits  are  answered,  it 
must  be  discharged  with  costs.     TUles  v.  Bm\, 

1  Chit  136. 

Where  a  rule  prays  for  several  things,  tosos» 
of  which  the  party  is  entitled,  and  to  otheri  a* 
but  cause  is  shown  against  all,  no  costs  are  c"« 
on  either  side ;  thoogh,  if  cause  had  been  soosi 
against  the  bad  part  only,  the  party  ahosis| 
cause  would  have  had  costs.    Aiiven  v.  Ftrmm, 

2  DowL  P.  C.  49. 

Costs  of  rules  for  enlarging  the  returns  tow* 
in  the  Exchequer  and  the  King's  Bench,  refos* 
to  the  sheriff,  the  enlargement  beingmade oaks 
application,  and  for  his  benefit  Rex  i.Csm* 
IVfClel.  &  Y.  196. 

Where  an  affidavit  answered  a  rule  aisisf 
setting  aside  proceedings  for  irregularity,  wi» 
costs,  tut  was  written  in  a  cramped  and  aloiealf 
hand,  the  court  on  that  ground  refused  to  gnst 
the  costs  of  the  application.  Bane  ? .  •&**»  * 
D.  &,  R.  114. 

The  crown  may  receive  costs  on  the  reftsus 
a  motion.    Rex  v.  Haesel,  M*CkL  105. 

On  a  motion  for  costs  upon  affidavit,  a  rss 
nisi  only  is  granted.    Rex  v.  Smith,  1  W-  ** 

378. 

2.  Summons  and  Orders. 
Before  the  3  &,  4  Will  4,  c  42,  it  waf  o* 
sidered  doubtful  whether  a  judge  had  power » 
give  costs  at  chambers:  thus,  in  one  cs*, 


was  held  that  a  judge  cannot  grant  eosv  • 
chambers.    Anon,  lDowt  P.C.  52;  2C** 


Interlocutory. 
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l65;3Tyr.l72:&  P.Spicerv.  7bM,2C.& 
J.  165. 

And,  accordingly,  the  costs  of  a  summons  at  a 
judge's  chambers  were  not  allowed  by  the  court 
Read  v.  Lee,  2  B.  &  AdoL  415. 

t  In  another  case  it  was  considered  that  a  judge 
at  chambers  had  power  to  make  an  order  for  pay- 
ment of  costs  upon  a  summons.  Doe  d.  Prescot 
v.  Roe,  2  M.  &  Scott,  119 ;  9  Bing.  104;  1  Dowl. 
P.  C.  274. 

Now,  however,  it  would  seem  that  a  judge  at 
chambers  has  power  to  order  costs  to  be  paid  by 
either  party  according  to  his  discretion.  Hughes 
v.  Brand,  2  Dowl.  P.  C.  131. 


amendable  as  of  course,  he  is  not  entitled  to  costs. 
Popkins  v.  Amory,  5  M.  &  P.  319. 

The  costs  of  setting  aside  an  interlocutory 
judgment,  obtained  in  breach  of  good  faith,  or- 
dered to  abide  the  event  of  the  suit  Anon.  3 
Price,  489. 

Costs  of  the  application  to  set  aside  an  inter- 
locutory judgment  signed  for  want  of  a  plea, 
where  the  defendant  pleaded  non  assumpsit,  in- 
stead of  nil  debet,  were,  under  the  circumstances, 
ordered  to  be  costs  in  the  cause.  Gray  v.  Swing, 
1  Price's  P.  C.  35. 


3.  Setting  aside  and  staying  Proceedings. 

It  is  a  general  rule  that  costs  are  allowed  on 
setting  aside  proceedings  for  irregularity,  but 
under  very  particular  circumstances  the  court 
will  make  the  rule  absolute  without  costs.  Anon, 
1  Chit  398,  n. 

Irregularities  in  practice  are  not  excused  from 
liability  to  costs  on  the  ground  of  the  party  hav- 
ing been  misled  by  Impey's  Practice,  or  other 
unauthorized  works.  Crew  v.  Attwood,  7  Taunt 
70 ;  2  Marsh.  337. 

Where,  on  moving  to  set  aside  proceedings  for 
irregularity,  the  rule  does  not  pray  for  costs,  the 
court  cannot  give  them.  Rex  v.  Middlesex  (She- 
riff), 2  Dowl.  P.  C.  5. 


Where  a  rule  for  setting  aside  proceedings,  on  51° ;  6.Ta"n!;  ^ 


4  Payment  of  money  into  Court. 

Where  Plaintiff  proceeds.] — If  defendant  pay 
money  into  court,  and  plaintiff  nevertheless  pro- 
ceed to  trial,  where  a  verdict  is  given  against 
him,  he  is  not  entitled  to  the  costs  up  to  the  time 
when  the  money  was  paid  into  court  Stevenson 
v.  Yorke,  4  T.  R.  10. 

Nor  when  a  juror  is  withdrawn.  Stodhart  v. 
Johnson,  3  T.  R.  657. 

Nor  when  the  defendant  has  obtained  judg- 
ment as  in  case  of  nonsuit  Crosby  v.  Oloren- 
shaw,  2  M.  &,  8.  335.  But  see  contra,  Seamour 
v.  Bridge,  8  T.  R.  408. 

Nor  in  C.  P.  where  the  plaintiff  proceeds,  and 
suffers  the  defendant  to  sign  judgment  of  non- 
pros against  him.  Postle v.Beckington,  1  Marsh. 


the  ground  of  the  defendant's  Christian  name  be 
ing  omitted,  was  moved  without  costs,  and  the 
defendant  had  received  the  writ  without  objec- 
tion, the  court  of  K.  B.  set  aside  the  proceedings 
without  costs.     Tomlin  v.  Preston,  1  Chit  397.   « 

Semble,  where  proceedings  have  been  set  aside 
for  irregularity,  the  plaintiff  is  not  bound  to  pay 
the  costs  thereof  before  he  is  at  liberty  to  com- 
mence a  fresh  action.    Anon.  2  Chit  146. 

Semble,  that,  upon  setting  aside  a  plea  in  abate- 
ment for  irregularity,  no  costs  are  allowed.  Poole 
▼.  Pembrey,  1  Dowl.  P.  C.  693. 

On  setting  aside  a  verdict  for  a  misdirection 
of  the  sheriff,  the  defendant  will  not  be  allowed 
costs.    Anon.  1  Chit  645,  n. 

Where  an  inquisition  of  damages  before  the 
nheriff  was  excessive,  and  the  court  granted  a 
rule  for  setting  it  aside,  leaving  it  to  an  arbitrator 
to  say  for  what  sum  the  verdict  should  stand, 
(nothing  being  said  at  the  time  as  to  costs),  and 
the  arbitrator  reduced  the  damages  considerably  : 
— Held,  that  the  plaintiff  was  not  entitled  to  the 
costs  of  setting  aside  the  inquisition.  Lewis  v. 
Harris,  4  D.  St,  R.  129  ;2B.&C.  620. 

If,  after  rule  obtained  to  set  aside  proceedings 


But  in  C.  P.,  if  plaintiff  proceed  to  trial  oiler 
money  paid  into  court,  and  the  verdict  is  against 
him ;  he  is,  notwithstanding  entitled  to  costs  up 
to  the  time  of  the  money  paid  in.  Wilton  v. 
Place,  2  B.  &  P.  56 :  &  P.  Muller  v.  Hartshorne* 
3  B.  &  P.  556 ;  and  Edwards  v.  Harrison,  11 
Price,  533. 

So,  it  was  formerly  held  in  K.  B.  that  a  plain- 
tiff was  entitled  to  all  costs  till  the  time  of  the 
defendant's  paying  money  into  court,  notwith- 
standing he  afterwards  proceeded  in  the  action. 
Hartley  v.  Bateson,  1  T.  R.  529.  And  see  Grif- 
fiths v.  Williams,  1  T.  R.  710. 

The  plaintiff  is  entitled  to  costs  up  to  the  time 
of  the  defendant' 8  paying  money  into  court, 
though  the  plaintiff  entered  the  record  for  trial, 
and  withdrew  it,    Lorck  v.  Wright,  8  T.  R.  486. 

If  a  defendant  pays  money  into  court,  which 
the  plaintiff  does  not  take  out,  but  proceeds,  and 
the  defendant  obtains  a  verdict,  the  defendant  is 
entitled  to  full  costs  of  the  whole  action.  Jeffs  v. 
Smith,  4  Taunt.  196. 

Where  a  defendant  took  out  a  summons,  call- 
ing on  plaintiff  to  show  cause  why  proceedings 
should  not  be  stayed  on  payment  of  a  sum  cer- 
tain and  costs,  and  plaintiff  stated  he  proceeded 


for  irregularity,  the  other  party  offer  to  waive  |fe     ,  £      ^  afterward    on  ^        t  of 

proceedmgs  and  pay  the  costs  of  the  rule  nisi,  ^  ^^  ^  h         and  gr^  ^ 

costs  subsequent  to  the  offer  must  fall  on  the  side  nrAnr  fnr  tomliim  ftf  ^^  .nH  thfi  H*fcn,W  «b. 
which  does 
Tyr.  165 
P.  Ex  parte 

Where  a  party  moves  to  set  aside  proceedings! circumstances  of  the  case,  was  discharged  witft 
for  a   mere  irregularity  in   process,  which   is  costs.    In  a  proper  case,  however,  the  court  con- 
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sidered  that  they  might  interfere  in  the  manner 
required.    Edwards  v.  Harrison,  11  Price,  533. 

The  plaintiff  is  entitled  to  costs  up  to  the  time 
of  paying  money  into  court  by  the  defendant, 
even  after  a  double  default  to  try  the  cause  and 
peremptory  undertaking  given.  Foulstone  v. 
Blackmore,  1  Y.&J.  213. 

Where  the  defendant  had,  before  declaration 
delivered,  tendered  a  sum  of  money  in  discbarge 
of  debt  and  costs,  but  the  plaintiffs  declined  to 
accept  it,  the  court  refused  to  grant  a  rule,  that 
upon  payment  of  such  debt  and  costs  by  the  de- 
fendant into  court,  and  upon  the  same  being 
taken  out  by  the  plaintiffs,  the  subsequent  costs 
should  be  paid  by  them,  as  their  conduct  did  not 
appear  vexatious  or  oppressive.  Hatchard  v. 
Hague,  12  Moore,  66. 

In  Pdicy  Cotes.] — Where  money  is  paid  into 
court  in  several  actions,  which  are  consolidated, 
and  the  plaintiff,  without  taxing  costs,  proceeds 
to  trial  on  one  and  fails,  he  shall  be  entitled  to 
costs  on  the  others  up  to  the  time  of  paying  mo- 
ney into  court  Reg.  Gen,  K.  B.,  C.  Pn  and  Ex- 
.  chequer,  H.  T.  2  W.  4,  1  Dowl.  P.  C.  197;  8 
Bing.  404 ;1M.&  Scott,  430 ;  3 B. &,  Adol. 389; 
3  a  &  J.  197 ;  2  Tyr.  350 ;  4  Bligh,  N.  &  605. 

Generally,  if  money  be  paid  into  court,  and 
the  plaintiff  does  not  take  it  out,  but  proceeds  to 
trial,  and  recovers  nothing,  he  is  not  entitled  to 
costs  up  to  the  time  of  paying  the  money  into 
court ;  but  in  policy  cases,  where  there  is  a  con- 
solidation rule,  and  money  paid  into  court,  al- 
though the  cause  be  tried,  and  the  case  follows 
the  general  practice,  giving  the  defendant,  if  he 
succeeds,  the  whole  costs  of  that  action,  yet  the 
plaintiff  is  entitled  to  the  entire  costs  of  the  short 
causes  up  to  the  time  of  paying  the  money  into 
court     Twemlow  v.  Brock,  2  Taunt  361. 

If  in  an  action  on  a  policy,  which  is #  not  in. 
eluded  in  any  consolidation-rule,  the  defendant 
pays  the  premium  into  court,  and  the  plaintiff 
takes  it  out,  though  the  plaintiff  had  failed  in  the 
special  counts  in  another  action  on  the  same 
ship  and  policy,  he  cannot  therefore  be  restricted 
from  his  costs  of  the  special  counts  in  the  princi- 
pal case.    Redman  v.  Woodman,  5  Taunt  607. 

In  a  special  count  on  a  policy,  the  risk  was 
stated  to  continue  until  the  ship  was  unloaded, 
and  there  were  common  counts: — Held,  that 
the  defendant  having  afterwards  obtained  a  rule 
to  amend  the  rule  for  paying  money  into  court, 
by  confining  it  to  the  money  counts,  and  for  a 
new  trial  on  payment  of  costs,  and  the  plaintiff 
thereupon  determining  to  take  the  money  out  of 
court,  and  not  to  proceed  further,  is  entitled  to  all 
the  costs  of  the  action,  and  not  merely  to  the 
usual  costs  of  a  new  trial  Andrews  v.  Palsgrave, 
9  East,  325. 

The  defendants  in  several  actions  on  a  policy 
of  insurance  paid  money  into  court,  which  the 
plaintiff  took  out,  without  taxing  the  costs  at 
that  time :  afterwards  they  entered  into  the  com- 
mon consolidation  rule,  and  the  plaintiff  was 
nonsuited  in  the  action  which  was  tried : — Held, 
that  the  latter  was  not  entitled  to  the  costs  in 
any  of  ti»  actions  up  to  the  time  of  paying 


money  into  court    BurstaU  v.  Araer,  7  T.  t 
372. 

The  defendants  in  several  actions  on  a  srikf 
of  insurance  paid  money  into  court,  tad  (d» 
plaintiff  refusing  to  consent  to  a  comoltsrtiei 
rule)  obtained  a  rule  for  staying  proceeding!  Bj 
the  others,  until  after  the  trial  of  one,  upon  ue 
terms  of  their  admitting  their  subscription  tote 
policy,  the  interest  of  plaintiffs,  etc:  and  lifer- 
wards  judgment  passed  for  defendant  in  the  ess 
tried : — Held,  that  the  plaintiffs  were  entitled  » 
the  other  actions  to  costs,  to  the  time  of  pejinr. 
money  into  court  Powell  v.  Parhmon,  o  ML* 
S.  107. 

Where  Plaintiff  takes  Money  out  ani  Jlaw.]- 
If  a  defendant  offers  to  pay  part  of  a  debt  win 
the  plaintiff  refuses  to  accept,  and  the  defenJnt 
then  pays  the  money  into  court,  and  the  pboosf 
takes  it  out,  the  defendant  is  entitled  to  eostiftsfl 
the  time  of  the  offer,  Marryott  v.  Clsjp,  1  Vosi 
P.  C.  701. 

Where  a  defendant  took  out  a  sumnxw  w 
stay  proceedings  on  payment  of  a  certain  «■ 
with  costs,  and  the  plaintiff  refused  to  accept  jl 
but  afterwards,  when  the  money  was  pasl  * 
under  a  rule  of  court,  took  it  out  and  aawsfr 
nued:— Held,  that  the  plaintiff  was  only  eoW 
to  costs  up  to  the  time  of  the  first  offer,  thosn 
he  stated  as  a  reason  for  not  proceeding  thetsJ 
could  not  find  a  material  witness.  Hale  v.  BsW, 
2  DowL  P.  C.  125. 

Where  in  a  country  cause  the  defendant,  fc> 
fore  declaration  took  out  a  summons  to  stty£ 
ceedings,  upon  payment  of  a  sum  leas  thta  m 
plaintiff's  demand  and  costs,  upon  wbks  at 
order  was  made ;  and  the  defendant  afterww* 
paid  that  sum  into  court,  which  the  pbintin 
agent,  having  in  the  mean  time  contnllod  ■» 
principal  in  the  country,  took  out  of  cosit?~ 
Held,  that  the  plaintiff,  not  having  Been  g«M 
fraud  or  vexation,  was  entitled  to  costs  op  to  w 
time  at  which  he  took  the  money  out  df  cos* 
Haioorth  v.  Holgate,  2  Y.  &  J.  257. 

Where  money  is  paid  into  court  upon  Ace** 
mon  rule,  the  court  of  C.  P.  will  not  dbetafl 
that  part  of  it  which  directs  the  payment  of  ea* 
unless  the  defendant  have  been  prevented  a* 
making  a  legal  tender,  by  the  fraud  or  ^Jjjj 
conduct  of  the  plaintuX  Last  v.  Beta**,**** 
478. 

In  an  action  for  work  and  labour,  the  *** 
dants,  having  offered  by  letter  to  pay  a  carta! 
sum  for  the  debt,  with  the  costs  op  to  thatta*. 
which  was  refused  by  the  plaintiff  00*a*?v 
rule  to  show  cause  why  the  sum  of  51  asdli* 
costs  should  not  be  paid  into  court,  and  fia*"* 
proceedings  be  stayed,  and  why  the  aha** 
should  not  pay  the  costs  incurred  since  tke  *» 


der ;  and  why,  if  the  plaintiff  refused  to  scaeyi* 
the  51.  should  not  be  paid  into  court,  aadaW* 
out  of  the  declaration.  The  court  disdntffwj1 
rule,  it  appealing  that  there  was  nothtsf  oei«*> 
sive  in  the  plaintiff's  conduct  Oisfcat  v.  0^p> 
man,  I  Marsh.  392;  5  Taunt  84ft. 

Where  the  plaintiff,  an  attorney,  -LimilJ  * 
from  the  defendant,  as 
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Jbr  preparing'  a  teste,  and  five  yean  afterwards 
sued  him  for  the  recovery  of  that  sum ;  and  the 
defendant,  before  the  delivery  of  the  declaration, 
took  out  a  summons  to  stay  proceedings  on  pay* 
ment  of  152.  and  the  costs  then  incurred,  which 
the  plaintiff  refused  to  accept,  but  proceeded  in 
the  action  by  delivering  a  declaration;  and  the 
defendant  pleaded  the  general  issue,  and  paid  152. 
into  court,  which  the  plaintiff  afterwards  took  out 
in  full  satisfaction  of  his  demand :  the  court  of 
C  P.  refused  to  deprive  him  of  the  costs  incurred 
between  the  obtaining  the  rule  and  the  taking 
the  money  out  of  court,  there  being  nothing  op- 
pressive or  vexatious  in  the  plaintiff's  conduct 
Can  v.  Smithies,  6  Moore,  430 ;  3  B.  &  B.  168. 
And  see  Draper  v.  Neill,  Jones  v.  Johnson,  and 
Asptnall  v.  Smith,  6  Moore,  431,  436,  n.;  and 
Porter  v.  Pittman,  2  D.  &  R.  266. 

Where  the  defendant  paid  II.  lis.  into  court, 
which  the  plaintiff  accepted : — Held,  that  he  was 
not  therefore  liable  to  pay  costs  as  suing  for  a 
sum  nnder  forty  shillings.  Cadwallader  v.  BaU 
ley,  3  Anst  627. 


What  costs.] — If  a  defendant  pay  money  into 
court  upon  tome  of  the  counts  only,  and  the 
plaintiff  take  it  out;  the  latter  is  only  entitled  to 
the  costs  of  those  counts.  BaiUie  v.  Caxelet,  4 
T.  R.579:  S.  P.  SkarroU  v.  Vaughan,  2  Taunt 
266. 

If  a  plaintiff,  for  the  sake  of  costs,  delivers  a 
declaration,  and  afterwards  accepts  from  the  de- 
fendant a  sum  which  was  offered  to  him  before 
declaration,  he  shall  have  costs  only  up  to  the 
time  of  the  plaintiff's  first  offer.  Sawbridgs  v. 
CoxvoeU,  4  Taunt  255. 

Where  a  defendant  applied  to  the  plaintiff's 
attorney  to  settle  the  action  the  day  after  being 
served  with  process,  held  that  he  was  not  liable 
for  the  costs  of  the  declaration.  Charlwood  v. 
Berridge,  1  Esp.  345— Eyre.  &  P.  Golding  v. 
Grace,  2  W.  Black.  740.  But  see  Partington  v. 
Williams,  2  N.  R.  399,  and  Fawcett  v.  Christie, 
2  R  &  P.  515. 

If  after  action  commenced,  and  before  money 
can  regularly  be  paid  into  court,  a  tender  is  made 
of  a  sum  for  damages,  with  costs  up  to  that  time, 
and  refused,  the  court  will,  on  motion,  permit 
that  sum  to  be  paid  into  court,  and  struck  out  of 
the  declaration,  and  will  order  all  subsequent 
costs  to  be  paid  by  the  plaintiff,  although  the 
plaintiff  goes  for  other  causes  of  action  than  those 
on  which  the  sum  is  tendered.  Roberts  v.  Lam- 
bert, 2  Taunt  283.  But  see  Burtnester  v.  HUch, 
13  East,  551. 

If  after  action  commenced,  and  before  declara- 
tion, the  defendant  offers  to  pay  the  debt  and 
oostfs,  and  the  plaintiff  refuses  to  receive  it,  the 
court  will  permit  the  defendant  to  pay  into  court 
tbe  debt  and  the  costs  up  to  the  time  of  his  oner 
only,  and  the  plaintiff  will  be  compelled  to  pay 
the  costs  of  the  application,  and  all  costs  in  the 
motion  subsequent  to  the  offer.  Zeevin  v.  Cornell, 
3  Taunt  203. 

Vol.  I.  4  J 


Plaintiff's  Procedure  for 
— If,  after  action  brought,  th 
debt  without  the  knowledge  » 
ney,  the  action  may  be  procc 
Toms  v.  Powell,  7  East,  531 
Esp.  40 :  S.  P.  Holland  v.  Jt 
kinson  v.  Thornton,  1  Camp 
Swain  v.  Senate,  2  N.  R.  9 
Haw,  1  Taunt  341. 

Where  the  defendant,  ha 
judge's  order  to  stay  proceed 
debt  and  costs,  gave  an  undei       i 
on  or  before  a  given  day,  on  i       I 
granted,  and  the  costs  were  ai 
the  defendant  refused  to  pav       I 
plaintiff  could  not  compel  the       i 
such  payment,  although  the  u 
was  made  before  the  order,  as 
ditional  in  terms ;  and  that  il 
plied  with,  the  plaintiff  mig      | 
action  as  if  no  such  order  had       i 
plan  v.  Bach,  8  Moore,  102. 

Where  there  was  an  under  i 

costs  of  an  action  in  a  limited  ti  , 

not  so  paid : — Held,  that  the  p  i 

ceed  in  the  action  for  nominal  i 
v.  Holland,  1  Tidd's  Prac.  574 

A  defendant  paid  into  court  ! 

an  order  which  did  not  contaii  i 
taking  from  the  defendant  to  p 

it  being  doubtful  whether  the  . 
cepted  that  sum,  would  be  ent 

defendant  offered  to  give  the  j  i 

of  the  term  for  that  sum,  in  <  < 

opinion  of  the  court  upon  the  qu  I 

tiff,  notwithstanding,  took  the  <  i 
upon  the  production  of  the  rule 

into  court,  had  a  verdict  for  c  : 

court,  upon  motion,  ordered  thi  | 
the   defendant  all  costs  incurr 

Jones  y.  Oven,  2  C.  &,  J. 476;  1  : 

Proof  of  the  rule  to  pay  mom 
entitle  the  plaintiff  to  a  verdict '   i 
mages,  unless  the  defendant  pr  ; 
paid  the  costs  under  the  rule 
master's  allocatur.    Horsburgh  \  i 
558,  n<— Ellenborough. 


5.  NoUe  prosequi 

By  8  Elix.  e.  2,  s.  2,  if  after  i  • 
plaintiff  shall  not  prosecute  his  i  i 
but  shall  willingly  delay  the  tame 
award  the  defendant  his  costs. 

By  3  *  4  Will  4,  c.  42,  s.  32 
persons  shall  be  made  defendants  i 
action,  and  any  one  or  more  of  th \ 
nolle  prosequi  entered  as  to  him 
such  person  shall  have  judgment  I 
hit  reasonable  costs. 

By  *.  33,  where  any  nolle  prosei 
been  entered  upon  any  count,  or  an 
declaration,  the  defendant  shall  be 
have  judgment  for,  and  recover  1 
costs  in  that  behalf. 

If  the  plaintiff  enter  a  nolle  pr 


Interlocutory. 


[COSTS] 


Interlocutory* 


feadant  is  entitled  to  costs  under  8  Hit  c  8,  s.  2. 
Cmper  v.  Tiffin,  3  T.  R.  511. 


Where  s  nolle  prosequi  is  entered  on  any  of  366. 


the  counts  in  a  declaration,  there  was  no  rule  for 
allowing  costs  on  such  counts.  Hubbard  v.  Bigg*, 
16  East,  139. 

In  trespass  against  two  defendants,  one  suffer- 
ed judgment  by  default,  and  a  writ  of  inquiry 
was  executed  as  against  him,  and  the  plaintiff  en- 
tered a  nolle  prosequi  as  to  the  other: — Held, 
that  the  latter  was  entitled  to  costs  under  8  Eli*. 
c.  3,  s.  3.    Jackson  v.  Chamber*,  2  Moore,  718. 

Where,  before  the  stat  3  &,  4  Will.  4,  in  an 
action  against  two,  one  of  them  pleaded  his 
bankruptcy,  and  the  plaintiff  entered  a  nolle 
prosequi  as  to  him,  and  proceeded  to  trial,  and 
obtained  a  verdict  against  the  other,  who  had 
pleaded  the  general  issue,  the  former  was  not 
entitled  to  costs.  Uttrewood  v.  Matthews,  2  Tidd'y 
Prac  1018. 

Even  although, 'before  plea,  the  plaintiff  was 
apprised  of  the  bankruptcy.  Booth  v.  Middlecoat, 
6  Bing.  44$ ;  4  M.  &  P.  1 62. 

6.  Nonpros. 

By  13  Car.  9,  at.  9,  c.  2,  s.  3,  if  a  plaintiff  be 
nonprossed  for  want  of  declaration  before  the 
end  of  the  term  after  appearance,  the  defendant 
iStoha?e  costs. 

Where  a  defendant  removes  proceedings  by  a 
recordari  facias  loquelam  from  a  county  court 
into  one'of  the  superior  courts,  and  signs  judg- 
ment of  nonpros  in  default  of  the  plaintiff's  ap- 
pearing, he  is  entitled  to  costs.  Davis  v.  James, 
1T.K.  371. 

Where  defendant  removes  proceedings  from  an 
inferior  court  by  certiorari,  plaintiff  is  not  bound 
to  follow  the  suit :  in  such  case  if  defendant  signs 
judgment  of  nonpros  for  want  of  a  declaration, 
he  is  irregular,  and  is  not  entitled  to  costs. 
Osrtv.  Berwick,  7  R&R.  104;  4  B.&C.649. 

Tne  defendant,  an  uncertificated  bankrupt  at 
the  time  of  his  arrest,  out  in  bail  and  pleaded 
the  general  issue,  and  afterwards  delivered  a  pica 
of  ms  bankruptcy  and  certificate  puis  darrein 
continuance,  on  which  the  plaintiff  withdrew  the 
record,  and  countermanded  notice  of  trial,  and 
the  defendant,  after  a  rule  to  reply,  signed  judg- 
ment of  nonpros  and  taxed  his  costs ;  the  court 
ordered  the  proceedings  on  the  judgment  to  be 
stayed  without  costs.    Baker  v.  JMsrresvl  M.  & 

p.  13a  x 

The  court  of  K.  B.  will  not  allow  costs  upon  a 
judgment  of  nonpros  for  not  entering  the  issue, 
upon  a  demurrer  to  a  plea  in  abatement.  Micklam 
v.  Bate,*  M.&R.  91;  8  B.  ctC.  649. 


21  Hen.  8,  a  13,  is  nonsuited,  the 

entitled  to  costs.     Wilkinson  q.  L  v.  Jflst,  Cos> 


On  motion  for  a  nonsuit,  on  the  ground  of  uv 
riance  between  the  declaration  and  the  contact 
of  guarantie  therein  set  out,  or  for  a  new  trial  si 
the  ground  that  the  guarantie  was  not  cosaaoiaf, 
the  court,  being  of  opinion  that  the  defendants* 
liable  upon  the  contract,  but  that  it  was  isasv* 
perly  declared  on,  made  a  rule  that  the  raifid 
which  had  been  found  for  the  plaintins  far  us 
sum  secured  should  stand,  but  that  the  deftsdat 
should  be  allowed  to  deduct  therefrom  his  eoss 
of  the  trial  and  taxation.  On  taxation,  the  ofav 
allowed  to  the  plaintiff  his  costs  up  to  the  sobs) 
of  trial,  and  to  the  defendant  all  the  aubsamsi 
costs :— Held,  that  he  had  done  right  JJksi 
Kenning,  3  M.  fe  Scott,  80. 


7.  Nonsuit 

The  93  Hen,  8,  e.  5,  the  8  EUx.  c.  3,  s.  3,  and 
the  4  Jse.  1,  s.  3,  give  eosto  to  the  defendant  where 
the  plaintiff  is  nonsuited. 

Where  plaintiff  is  nonsuited  defendant  is  en- 

to  costs.    Cameron  v.  Reynolds,  Cowp.  407. 

Where  a  qui  tarn  informer  in  debt  on  the  stat 


8.  Judgment  a*  in  esse  of  a  NontmL 

By  14  Geo.  3,  c  17,  on  the  plaintiff1!  nejfal 
to  bring  the  issue  to  trial,  the  court  mtjp* 
judgment  as  in  case  of  a  nonsuit 

And  by  s.  3,  the  defendant  shall,  upon  ssi 
judgment,  be  awarded  his  costs,  in  any  actios  a 
suit,  wherein  he  would,  upon  nonsuit,  be  satins' 
to  the  same,  and  in  no  other  action  or  suawss- 
soever. 

The  costs  of  a  rule  for  judgment  as  in  ea*«* 
a  nonsuit,  are  to  be  paid  by  the  plaintht  As) 
v.  Boorne,  Forrest,  3. 

If  such  a  rule  be  afterwards  made  abnhv 
generally,  without  costs,  that  part  of  the  sjsV 
applies  only,  in  the  Exchequer,  totbecosnefa* 
application,  and  not  to  the  costs  of  fee  east 
Shaw  v.  Mansfield,  7  Price,  709. 

Where  the  rule  is  discharged  on  the 
peremptory  undertaking,  no  sufficient 
having  been  given  for  not  proceeding  to  tmls** 
suant  to  notice,  the  defendant,  in  the  Excbeg*. 
is  entitled  to  the  costs  of  the  application.  Bin- 
wood  v.  Hart,  6  Price,  202. 

Where  a  rule  for  judgment  as  in  esse  a'1 
nonsuit,  is  discharged  upon  a  peremptory  ssis- 
taking,  costs  incurred  at  the  sittings  is  e*s» 
quence  of  notice  of  trial  are  not  allowed,  ewe* 
mentioned  in  the  rule.  Partington  v.  fVjet* ' 
Bing.  171 ;  3  M.  &  P.  316. 

A  rule  for  judgment  as  in  a  case  of  a  bsbM 
for  not  proceeding  to  trial  after  issue  joined  ■• 
ejectment  and  notice  of  trial  giren,dndavfa\* 
a  peremptory  undertaking  without  costi,  «■** 
the  plaintiff  gave  a  satisfactory  reason  fae* 
proceeding  pursuant  to  his  notice,  and  **f** 
all  he  could  to  apprize  the  defendant  eseajf* 
possible  that  he  should  not  try  the  cause.  *•* 
d.  Burgs  v.  Callaway,  7  Price,  531. 

Action  against  two,  Judgment  ataisstasi  If 
default,  rule  for  judges*  *W  the  ouWaf  at  «* 
Of  a  nonsuit,  yet  this  eVfendant  esnast  swt» 
costs  tsjted  as  in  such  a  esse,  Wafer  v.  wf>* 
1  Burr.  35a 

Where  the  motion  is  discharged  on  ■  !"■*■* 

wry  undertaking,  the  defendant  is  not  is  aDes* 
ejithledintherichequerto-tk«aosti(ro«a> 
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pKeation  as  of  course.  Brow*  v.  Tanner,  13  Price, 
303 ;  AfClel.  593. 

Where  he  gives  a  fair  reason  for  not  baring 
proceeded,  the  costs  abide  the  event    Id. 

Contrary  to  the  old  practice,  by  which  they 
were  allowed  to  the  defendant    Id. 

The  court  of  Exchequer  discharged  a  role  for 
judgment  as  in  case  of  a  nonsuit,  with  costs, 
where  the.  plaintiff  showed  reasonable  ground  for 
not  proceeding  to  trial,  and  had  offered  the  de- 
fendant, out  of  court,  a  peremptory  undertaking 
to  try  at  we  next  assises,  Ckollinor  r.  Leech,  13 
Price,  666. 


9.  Not  proceeding  to  Trial. 

Where  notice  of  trial  for  the  Spring  Assizes 
had  been  given,  and  the  cause  was  made  a  rema- 
net  to  the  next  summer  assizes;  and  the  de- 
fendant, having  then  attended  with  his  witnesses, 
and  found  that  the  cause  was/not  set  down,  after- 
wards  applied  for  costs  to  be  paid  by  the  plaintiff 
fer  not  proceeding  to  trial :— Held,  that  he  was 
not  entitled  to  such  costs.  Gains  v.  BUson,  1 M. 
<fcP.  17;  4Bing.  414 

Where  a  corporation  were  defendants  in  a 
cause  in  which  the  record  was  withdrawn,  in  con. 
sequence  of  the  absence  of  a  material  witness, 
who  was  a  member  of  the  corporation,  and  it  did 
not  appear  that  his  absence  arose  from  fraud  or 
the  act  of  the  other  corporators : — Held,  mat  the 
prosecutor  must  pay  the  oosts  of  not  proceeding 
to  trial  pursuant  to  notice,  as  the  absence  of  the 
witness,  although  without  sufficient  excuse,  arose 
entirely  from  his  own  act  Rex  r.  Great  Yar- 
month,  5  B.  <fc  A.  531. 

Where  a  trial  was  put  off  at  the  instance  of  the 
defendant,  who  undertook  to  pay  the  costs  of  the 
day  and  also  of  the  application,  the  court  of  C. 
P.  granted  an  attachment  for  non-payment  Rice 
v.  Brown,  1  B.  &  P.  39. 

The  payment  of  costs  for  not  proceeding  to 
trial  is  not  a  condition  precedent  to  the  party's 
tight  to  proceed  to  trial.  Doe  d.  Hope  v.  Carter, 
1M.  &  Scott,  516 ;  8Bing.330. 

Unless  it  is  so  specified  in  the  rule.  Wilson  v. 
CaUins,  8  fiing.  374. 


III.  OruunoN  of  Courts  or  RxatncsTs' 

Acts. 

1.  Statutes. 

[For  the  Caooo  upon  the  Jurisdiction  of  the  se- 

rai  Courts  of  Request,  and  upon  the  Construction 

%f  the  several  Statutes,  see  tit.  Inferior  Courts, 
lW  Courts  of  Request.] 

By  39  Sf  40  Geo.  3,  c.  104,  s.  12,  (London  Act), 
ofmny  action  shall  be  commenced  in  any  other 
oossrt  than  the  court  of  Requests,  for  any  debt  not 
exceeding  SL,  and  recoverable  by  virtue  of  the  acts 
in  the  court  of  Requests,  the  plaintiff  shall  not,  by 
lusiswin  of  a  verdict  for  him,  or  otherwise,  be  entitled 
to  smy  costs ;  and  if  the  verdict  shall  be  given 
Jfar  the  defendaiit,  and  the  judge  shall  think  fit  to 


certify  that  the  debt  ought  to 
in  the  court  of  Requests,  the 
double  costs. 

By  23  Geo.  2,  c.  33,  s.  lb, 

an  action  of  debt  or  assumpsi 
any  of  the  superior  courts  at  \ 
a  defendant  who  shall  live  and 
of  Middlesex,  and  be  liable  to 
county  court,  and  the  jury  upo 
damages  for  the  plaintiff  und 
judge  shall,  in  open  court,  car 
the  record  that  the  freehold  or  t 
land,  or  that  an  act  ofbankrupo 
in  question  at  such  trial,  the  ph 
costs,  but  the  defendant  shall  1 

The  23  Geo.  2,  c.  27,  (West 
a  form  of  plea  to  defendants  lia 
court  of  Requests,  who  are  fi 
courts;  and  enacts,  that  if  the 
nonsuited,  or  discontinue  his  i 
shall  pass  against  him,  or  judj 
demurrer,  the  defendants  shall 

By  the  22  Geo.  2,  c.  47,  (the 
if  in  any  action,  &&,  for  recovet 
against  any  person  (within  the  ji 
of  the  king's  courts  at  Westmn 
appear  to  the  judge,  &&,  that  tl 
vered  by  the  plaintiff  doth  not  an 
the  plaintiff  shall  pay  the  defen< 

The  46  Geo.  3,  a  87,  is  also  i 

By  s..l,  of  stat  39  &  40  G 
jurisdiction  of  the  court  of  Re< 
is  enlarged  from  debts  of  40s.  to 
Sept  1800;  and  by  s.  12,  if  anj 
commenced  in  any  other  court, 
debt  not  exceeding  51.  within  the 
plaintiff  shall  not  recover  any  co 
that  the  words  u  shall  be  comm 
necessary  construction  be  restrai 
of  the  30th  September,  and  not  t 
the  act,  which  was  on  the  9th  of 
Whithorn  v.  Evans,  2  East,  135. 


2.  Part  Payments  in  Re<   i 

Where,  before  action,  a  debt  hi 

under  40s.  by  part  payment,  the  i 

prived  of  oosts  by  the  Middlesex  I 

gale  v.  Barnard,  4  Bing.  169;  12  ! 

Where  the  plaintiff's  witness  p  i 
debt,  which  was  originally  abov  , 
below  40s.  by  part  payment  bef  : 
brought,  the  case  was  held  to  ; 
Southwark  Act,  22  Geo.  2,  c.  47. 
hew,  8  East,  2a  And  see  Founta 
Taunt  60. 

So,  upon  the  London  Act    Hot  i 
8  East,  317. 

Where  the  plaintiff  had  claims 
fendant  on  two  bills  of  exchange,  n 
had  been  made  on  the  general  at! 
was  a  fit  question  to  be  tried  whetb 
the  cause  of  action  had  been  liquids 
refused  to  deprive  the  plaintiff  of  h 
gentsn  V.  Hood,  2  Chit  147. 
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The  rourt  will  not  allow  a  euggestkm  for  double 
costs,  under  the  Middlesex  Act,  where  the  origi- 
nal debt,  being  above  40*.,  has,  by  a  balance  of 
accounts,  been  reduced  below  that  sum.  Af'Co2- 
lam  v.  Carr,  1  B.  &  P.  223. 

Where  an  action  was  brought  in  K.  B.  for  a 
debt  of  9/.  17s.,  and  the  plaintifPs  demand  was 
reduced  by  partial  payments  on  account,  and  the 
jury  found  a  verdict  for  the  plaintiff  for  12. 13s.: 
—Held,  that  the  defendant,  who  resided  within 
the  jurisdiction,  was  entitled,  under  the  Middle- 
sex Act,  to  bis  double  costs  of  suit  Chadutick  v. 
£unning,8D.  &R.  155;  5B.&G532:  2C.& 
P.  106;  R.&M.306. 

Although  it  appeared  by  affidavit  that  the  debt 
originally  exceeded  40s.,  and  although  the  plain- 
tiff had  failed  in  proving  some  of  the  items  in  his 
bill.    Id. 

Where  a  demand  for  plumber's  work,  and  new 
materials  found,  amounting  in  value  to  82.,  was 
reduced  below  52.  by  the  plaintiff's  taking  the  old 
lead  and  allowing  for  it,  instead  of  using  it  as  far 
as  it  would  go,  in  which  case  the  original  demand 
would  have  been  under  SL,  under  the  Southwark 
Act,  46  Geo.  3,  c.  87,  it  is  not  a  demand  reduced 
below  52.  by  balancing  an  account  within  the  ex. 
caption  in  the  12th  section.  Porter  v.  Philpot, 
14  East,  344. 

Where  the  plaintiff  sued  in  a  superior  court  for 
342.  ascertained  by  a  surveyor  to  be  due  to  him 
for  measured  work  and  labour,  done  within  the 
jurisdiction  of  the  Rochester  court  of  Requests, 
and  the  defendant  proved  payment  to  the  amount 
af  242^  and  the  jury,  estimating  the  work  at  262. 
found  for  the  plaintiff  only  ll.  2s.  damages : — 
Held,  that  this  was  not  a  case  in  which  the  de- 
fendant was  entitled  to  enter  a  suggestion  to  de- 
prive the  plaintiff  of  costs,  under  the  stat  48 
Geo.  3,  c.  51,  on  the  grounds,  first,  that  he  had 
reasonable  cause  for  litigating  his  demand;  se- 
condly, that  if  the  defendant  intended  to  take  ad- 
vantage of  22  Geo.  3,  it  should  have  formed  part 
of  his  defence  at  the  trial ;  and  lastly,  that  it  fell 
within  the  exception  contained  in  the  13th  sec- 
tion of  48  Geo.  £  as  being  the  balance  of  an  ac- 
count or  demand  originally  exceeding  52.  Har- 
sant  v.  Larkin,  7  Moore,  68 ;  3  B.  &  B.  257. 

Where  the  plaintiff  in  assumpsit  failed  to  prove 
his  special  counts,  but  upon  the  common  counts 
recovered  less  than  52.  upon  the  balance  of  an  ac- 
count which  contained  items  both  on  the  debit 
and  credit  side : — Held,  that  by  the  London  Act 
he  was  deprived  of  costs,  it  appearing  that  the 
defendant  resided  and  traded  in  London.  Fomin 
v.  Oswell,  1  M.  At  S.  393:  S.  C.  not  &  P.  3 
Camp.  357. 

In  an  action  to  recover  32. 6s.  6a\  remaining  due 
to  the  plaintiff  on  a  bill  of  exchange  for  82. 6s.  6a\, 
which  bill  was  given  to  secure  the  balance  of  an 
account  between  the  parties  orginally  amounting 
to  more  than  4002.: — Held,  that  the  defendant 
was  not  entitled  to  enter  a  suggestion  to  deprive 
the  plaintiff  of  his  costs  under  the  Boston  Act, 
(47  Geo.  3,  s.  2,  c  1,)  as  s.  15  provides  that  the 
commissioners  are  not  empowered  to  decide  onl 


count  on  demand  originally  exeeediaf  A  s% 
bey  v.  IaU,  2  M.  &  P.  534;  5  Bbg.m 

A  balance  of  less  than  52.  die  on  a  bifi  sf  ex- 
change for  17L,  drawn  payable  in  Loodoa,  ni 
reduced  by  previous  payment,  was  hddissi 
under  52.  arising  within  the  jurisdiction  sf  the  BV 
lifax  Baron  Court,  the  parties  residing  tt  Hilint 
Walker  v.  Watson,  8  Bing.  414;  1  JLfcSe* 
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Where  a  pkintiff  sued  a  defendant  fcrtt.fr 
work  and  labour,  who  pleaded  a  setsff  tsss* 
ing  to  161,  "but  refused  to  furnish  the  bUbbT 
with  an  account  until  after  the  commeatcsss 
of  the  action,  in  which  the  plaintiff  reoovod  i 
verdict  for  less  than  102.  s— Held,  that  tht  essv 
dant  was  not  entitled  to  enter  asuggesM* 
the  roll  to  deprive  the  plaintiff  of  his  omo  bsst 
the  Bath  Act  (45  Geo.  3,  c.  67,  s.  47).  Ctf*t 
Longman,  9  Moore,  625. 

An  action  may  be  brought  in  a  superior  e*A 
when  the  demand  is  above  40s,  foough  hsts> 
duced  by  a  setoff.    Gobed  v.  Birt,26ut»t 

.  Where  a  plaintiff  recovers  less  Af*  * 
against  a  defendant,  resident  within  the  ja*fc- 
tion  of  the  Middlesex  Act,aiidhudsoasihi 
not  been  reduced  by  set-on^  the  defendant  s» 
titled  to  double  costs.  Jones  t.  ifrrm,  I M 
P.  a  374:  &  P.  Humphrey  v.  iis*M,l  D*" 
C.  376. 

4  Payment  into  court,  and  Tender. 
Payment  of  money  into  court  a  as  assess1 
of  the  jurisdiction  of  the  superior  court,  »»■ 
prevent  a  defendant  from  taking  any  objertfr  * 
the  ground  of  a  court  of  conscience  set  *** 
v.  Williams,  5  Esp.  19— EDcnboroogk. 

He  cannot  therefore  fix  the  plaintiff  si*  •* 
by  pleading  the  London  Act.    Id. 

A  tender  and  payment  into  court,  b?  *■£ 
the  plaintiff's  claim  is  reduced  below**,- 
not  entitle  the  defendant  to  enterassfge**** 
the  London  Act,  although  the  issue  es  Isf  *> 
der  is  found  for  the  defendant  Wmnut  «•  * 
kinson,  3  Bing.  289 ;  11  More,  14. 

Where  the  defendant  pleads  a  «»** *■ 
action  for  goods  sold,  it  does  not  {sedsffk* 
from  entering  a  suggestion  upon  the  nil  ** 
prive  the  plaintiff  of  his  costs  under  the  I*"* 
Act    Jordan  v.  Strong,  5  M.  &  8. 19& 


5.  Judgment  by  DefsuU. 

After  judgment  bv  default,  and  thej 

assessed  upon  a  writ  of  inquiry,  the  i£**T 
may,  under  the  London  Act,  come  istscsst m 
move  to  stay  proceedings  on  PJ/"**  ^ 
damages  assessed  w  ithout  costs.  Danmf  *  ** 
8  East,  239. 

So,  where  the  plaintiff  sued  **"***' 
superior  court  for  a  demand  •^0W^vll*L ? 
judgment  by  default  the  jury  redocdj* 
mages  to  52n  and  it  appeared  mat  the  ' 
at  the  time  of  action  brought,  resided 


.      jurisdiction  of  the  London  court  ef 

any  debt  for  any  sum  being  the  balance  of  an  *c-\Fteming  v.  Davits,  5  D.  &  R.  371. 
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Alter  judgment  by  default,  and  writ  of  inquiry 
executed,  the  defendant  cannot  enter  a  suggestion 
under  the  Middlesex  Act,  to  deprive  the  plaintiff 
of  coals,    SlruUon  v.  WhUweU,  1M.&R.  562. 

Nor  can  a  suggestion  be  entered  tinder  that  act, 
to  entitle  the  defendant  to  doable  costs,  after 
judgment  by  default  and  writ  of  inquiry ;  but  only 
where  there  has  been  a  trial.  Harris  v.  Lloyd,  4 
M.  &  a  171. 

6.  Effect  of  other  Things. 

Semble,  that  the  amount  found  by  the  verdict 
of  the  jury,  and  not  the  sum  which  the  plaintiff 
claims  to  be  due,  is  to  be  considered  the  debt  for 
which  the  action  is  brought,  and  is  to  decide  whe- 
ther the  plaintiff  ought  to  have  been  sued  in  the 
court  of  Requests.  Baddley  v.  Oliver,  1  C.  &  M. 
919;  1  Dowl.  P.  C.  598;  3  Tyr.  145. 

So,  held  on  the  London  Act  Shaddick  v.  Ben- 
,7D.  &R.  229;  4B.<feC.  769. 


If  a  debt  be  reduced  below  52.  by  a  nlea  of 
the  statue  of  limitations,  the  case  is  within  the 
London  Act,  and  the  plaintiff  is  not  entitled  to 


Jurisdiction  is  given  to  the  Bradford  court  of 
Requests,  where  the  debt  demanded  does  not  ex- 
ceed 52.  which  means  rightfully  demanded;  and 
if  the  plaintiff  sues  elsewhere,  and  recovers  less 
than  52.  he  will  not  be  entitled  to  his  costs.  Drew 
v.  Coles,  1  DowL  f\  C.  580;  2  C.  &,  J.  505. 

The  defendant  is  entitled  to  have  a  suggestion 
entered  to  deprive  the  plaintiff  of  costs,  wnere  he 
does  not  recover  52.,  though  his  demand  was  in 
reality  more  than  that  amount,  but  he  failed  to 
prove  it,  through  the  absence  of  witnesses.  Moore 
v.  Jones,  2  DowL  P.  a  58. 

If  there  is  a  plea  of  tender  as  to  part,  and  non 
assumpsit  as  to  the  residue,  and  the  plea  of  ten- 
der being  found  for  the  defendant,  the  balance 
proved  on  the  non  assumpsit  is  under  40s.,  yet, 
if  tfeat,  added  to  the  sum  tendered,  exceed  40«n 
the' defendant,  though  subject  to  the  jurisdiction 
of  the  county  court  of  Middlesex,  is  not  entitled 
to  double  costs.  Heaward  v.  Hopkins,  2  Dougl. 
44a 

If  the  plaintiffs  sue  in  a  superior  court  for  a 
demand  of  above  40s.,  which  at  the  trial  is  cut 
down  below  that  sum  by  the  defence  of  infancy ; 
end  the  jury  thereupon  find  the  damages  for  the 
plaintiff  under  40s.;  the  defendant,  residing  in 
Middlesex  at  the  time  of  the  action  brought,  and 
liable  to  be  summoned  to  the  county  court  there, 
is  entitled  to  enter  a  suggestion  on  the  roll  to 
that  effect,  entitling  him  to  double  costs  of  suit 
Bateman  v.  SmitK,  14  East,  301. 


Where  a  cause  is  referred  to  arbitration,  and 
the  costs  are  to  abide  the  event  of  the  award,  the 
defendant  is  entitled  to  them,  if  it  appear  by  the 
award  that  the  plaintiff's  demand  was  originally 
under  40s.,  and  he  might  have  recovered  in  a 
court  of  conscience.  Butler  v.  Grubb,  2  Tidd's 
Prac.884;  3  Dougl.  217. 

And  an  award  of  less  than  52.  will  bring  a 
cause  within  the  London  Act  Day  v.  Mearns, 
2  Chit  156. 


The  defendant  cannot  en  i 

the  roll,  under  the  Middles  . 

diet  is  found  for  Is.  damag  i 

upon  a  plea  in  abatement  oi  i 
v.  Le  Pelletier,  1  Chit  636, 

Where  the  plaintiff  recoi       1 
no  objection  to  entering  a  t      ' 
to  that  effect,  under  the  L 
plaintiff  believed  he  had  a      i 
more  than  that  sum.  Young 
145 ;  6  Taunt  452. 

Where,  in  an  action  agai 
resided  in  the  Isle  of  Wight  t 
by  consent  for  5L,  when  th<  j 
upwards  of  62. : — Held,  that  i 
for  the  summary  recovery  c  i 
island,  the  plaintiff  was  n 
Oakes  v.  AUnn,  13  Price,  79 

The  defendant  is  entitled 

costs  under  the  London  A<  ' 

that  if  the  plaintiff  had  postp  i 

ment  of  his  action  a  few  m  I 

action  would  have  been  good  j 

Tucker  v.  Crosby,  2  Taunt :  I 

Where  a  plaintiff  reooven  : 
transitory  action  against  a 

within  the  jurisdiction  of  th  I 

quests*  Act,  the  defendant  is  : 

suggestion  to  deprive  the  pk  i 
although  the  plaintiff  resides 
cause  of  action  did  not  accr 

jorisdiction.    Graham  v,  Br  ) 

309;  2C.  &,  J.  327;  2  Tyr.  i 

7.  Course  of  Pro*   i 

The  proper  mode  for  the  I 

himself  of  the  Southwark  A  I 

suggestion  on  the  record  afte  • 

edition  of  a  writ  of  inquiry.  I 
H.  Black.  351. 

Where  the  plaintiff,  having  • 
on  a  general  demurrer  to  suet  i 
writ  of  inquiry,  on  which  the  1 
sessed  at  less  than  40sn  five  di  | 
of  the  term,  and  signed  final  jt  I 
day  of  the  term ;  the  court  of  < 
term  refused  to  direct  the  prot 
his  taxation  of  costs  to  the  pi  i 
davit  stating  the  former  prox  ! 
the  defendant  was  resiant  wkl  i 
of  the  inferior  court;  because  tl  i 
to  have  entered  a  suggestion,  a : 
judgment  was  signed.    Id, 

The  Southwark  Act,  22  Get 
be  pleaded  to  an  action  brouj 
court    Id, 


Under  the  London  Act,  the 
proceedings  on  paying  the  mor 
and  not  to  require  a  suggest 
Viekers,  1  Chit  636,  n. 

The  court  will  not  stay  proa 
Middlesex  Act,  on  an  affidavit 
under  40s.,  and  that  the  parti 
the  Jurisdiction  of  an  inferior 
v.  Dyehe,  2  Chit  395. 


WO      Courts  of  Bequests'  Acts.      [COSTS]  Stat.  48  EHz.,  e.  6. 


A  defendant  living  within  the  jurisdiction, 
may  plead  the  Westminster  Act,  if  he  is  sued  in 
one  of  the  superior  courts  for  a  debt  under  40s. 
Taylor  v.  Blair,  3  T.  It  452. 

But,  if  he  omit  to  do  so,  the  court  will  not,  after 
verdict,  either  enter  a  suggestion  on  the  record 
that  the  defendant  lived  within  the  jurisdiction, 
or  stay  the  proceedings.    Id. 

Where  there  is  a  verdict  for  40s.  the  defendant 
may  suggest  on  the  roll  that  he  resided  in  Mid- 
dlesex, m  order  to  have  the  benefit  of  the  Mid- 
dlesex Act  Fiizpatrick  v.  Pickering,  2  Wile.  68; 
1  WUs.  19. 

If  an  action  against  a  person  within  the  juris- 
diction of  the  Bath  court  of  Requests  be  brought 
elsewhere,  the  court,  on  motion,  will  deprive  the 
plaintiff  of  costs.  Baildon  v.  Pitter,  3  B.  &  A. 
210 ;  1  Chit.  635.  And  see  Axon  v.  Dallimore,  3 
D.  &  R.  51. 

The  court  of  C.  P.  refused  to  stay  proceedings 
before  verdict,  upon  payment  of  debt  without 
costs,  upon  the  ground  that  the  action  ought  to 
have  been  brought  in  the  Bath  court.  Meredith  v. 
Drew,  8  Bing.  141;  1  M.  &  Scott,  225;  1  Bowl. 
P.  C.  252. 

Under  the  St  Alban's  Court  of  Requests1  Act, 
25  Geo.  2,  c  38,  the  defendant  must  plead  his  re- 
siancy  within  the  liberty ;  and  if  he  omit  to  do  so, 
he  will  not  be  allowed  to  enter  a  suggestion  to 
deprive  the  plaintiff  of  his  costs  where  the  verdict 
is  under  40s.  Anstee  v.  Liley,  1M.&R.  564. 

Hie  court  of  Exchequer  will  not,  on  a  motion 
to  enter  a  suggestion  for  costs  on  the  roll,  re- 
ceive the  facts  from  affidavits,  but  will  require 
the  judge's  report  Oake$  v.  Albin,  13  Price, 
793 ;  M<Clel.  582. 

Where  a  rule  nisi  for  entering  a  suggestion  has 
been  obtained  on  affidavit,  and  affidavits  have 
been  made  on  the  other  side,  and  used  in  show- 
ing cause,  fresh  affidavits  for  the  purpose  of  con- 
troverting the  statements  of  the  latter,  cannot  be 
read  in  support  of  the  rule.    Id. 

If  the  plaintiff  in  an  action  of  assault,  having 
recovered  only  20s.  damages,  whereby  be  is  en- 
titled to  no  more  than  20s.  costs,  bring  an  action 
on  the  judgment;  and  obtaining  judgment  by 
default  in  that  action,  enter  it  up  for  debt  and 
costs,  the  court,  on  affidavit  of  the  defendant 
being  resident  in  the  city  of  London,  and  liable  to 
be  summoned  to  the  court  of  Requests,  will,  under 
the  London  Act,  set  aside  the  judgment  as  to  the 
costs.    Foott  v.  Coare,  2  B.  &  P.  58a 

Under  the  London  Act,  where  a  plaintiff  as 
assignee  recovered  less  than  51.,  the  court  ordered 
a  suggestion  to  be  entered  on  the  record  to  de- 
prive the  plaintiff  of  costs ;  but  defendant  having 
given  notice  of  his  intention  to  dispute  the  peti- 
tioning creditor's  debt,  &c.  (which  was  proved  at 
the  trial),  it  was  holden  that  the  plaintiff  was  enti- 
tled to  the  costs  thereby  occasioned;  and  the  court 
ordered  the  suggestion  to  be  entered  accordingly. 
Ward  v.  Abraham*,  1  B.  &,  A.  367. 

To  take  advantage  of  a  court  of  requests'  act, 
to  deprive  the  plaintiff  of  costs,  the  defendant 
must  bring  himself  directly  and  expressly  with- 
in the  words  of  the  act ;  and,  therefore,  if  he 


merely  swears  uthat  he  keeps  a  eoanuaf-ksa, 
or  warehouse," the  act  only  specilyiaf  i  Hit» 
house,"  and  leaves  it  doubtful  whether  he  ssb 
bis  livelihood  within  the  limits  of  tbsiet>csi 
not  show  sufficient  to  entitle  the  court  to  ifttufai 
to  deprive  the  plaintiff  of  costs.  Af»fstv.?» 
cock,  1  Dowl.  P.  C.  677. 

When  a  defendant  is  entitled  to  enter  i  in- 
gestion under  the  Middlesex  Act,  the  phinttf  s 
bound  to  find  the  record,  or  be  answerable  fit 
the  default  of  his  attorney  who  witbboUi  it 
Jonee  v.  items,  1  Dowl.  P.  C.  433. 

8.  When  Application  to  be  made. 

After  final  judgment,  the  defendant  ittaohj 
to  apply  to  the  Court  under  a  court  of  ressws 
act,  m  order  to  deprive  the  plaintiff  of  oas> 
Calvert  v.  Everard,  5  M.  &  a  510. 


It  is  too  late  in  the  term,  for  the 
after  judgment  signed,  and  execution  Jevied,  ■ 
enter  a  suggestion  on  a  court  of  conscieDeMj 
to  deprive  the  plaintiff  of  his  costi  if  he  coo 
have  applied  in  the  same  term.  Wttcssii 
Cook,  2  M .  &,  S.  348. 

A  party  entitled  to  enter  a  suggestion  fa  ts) 
purpose  of  depriving  the  plaintiffaf  hk  *■*** 
der  a  court  of  requests*  act,  must  apply  F^Q 
and  it  is  not  sufficient  that  he  ippliet  oefcr*is» 
judgment  is  signed  :  where  a  defendant  svjn 
have  applied  in  Easter  Term  for  such  i  pars* 
but  suffered  all  that  term  to  elapse,  end  dtf  ■» 
apply  till  Trinity  Term  *— Held,  that  hs  mm 
too  late,  though  the  delay  occurred  throats  i  a* 
gotiation  having  taken  place  respecting  thtssM 
Kivpeeley  v.  Layimg,  7  D.  &  R.  265;  4 RAG 

Where  a  judge,  at  the  trial,  in  pnrssP» «[ 
the  I  Will.  4,  o7,  orders  that  the ^peustf  *J 
have  execution  within  a  limited  tine,  asi  jc% 
ment  is  thereupon  entered  up,  and  cxmsJmM 
issued,  and  the  amount  paid  under  a  ca.  ■j* 
defendant  is  not  preoluded  from  s^slviafjw| 
court  above,  to  enter  a  suggestion  to  dsjsi*  * 
plaintiff  of  costs,  under  a*M£t  for  a  local  carts 
requests,  provided  he  comes  to  the  court ,*** 
the  first  four  days  of  the  next  term.  BimVq* 
Oliver,  1  C.  &  M.  219 ;  1  Dowl.  P.  C  59MV 
145. 

A  judge  at  the  assises  has  no  power  to  ow* 
such  a  suggestion  to  be  entered.    Js\ 

IV.  Obution  or  Stat.  43  Eua,  *  * 

(Certificate  against  code.) 

By  43  Elix.  c.  6,  if  upon  any  actiei  f 
sonal  in  any  of  the  superior  courts  at  *■*"*' 
ster,  not  being  for  any  title  or  interest  °f  *■**? 
concerning  the  freehold  or  inheritance  of  anr  s* 
nor  for  any  battery,  it  shall  appear  toths  j^P 
of  the  court,  and  so  signified  or  set  dasm  y  * 
justices  before  whom  the  same  shall  be  tnev"* 
the  debt  or  damages  to  be  recovered  there*  sisi 


not  amount  to  40s.,  or  above,  ae  mors 

the  sum  recovered  shall  be  awarded  to  the  fsw> 

tiff;  but  less  si  the  discretion  of  the 


Sua.  48  E&x.  c.  & 


[COSTS]        Stat.  21  Jae.  1,  t.  16.         071 


Where  the  judge  certifies  under  the  43  Eliz^ 
in  actions  of  assault,  there  shall  be  no  more  costs 
thandamages.,   Walker  v.  Robinson,  1  Wile.  93 ; 

astr.im 

A  judge  may  certify,  although  there  be  pleas 
of  justification.  Broadbent  v.  Woodhead,  2  Tidd's 
Prao.988. 

In  an  action  for  assault,  battery,  and  false  im. 
prisonment,  if  the  verdict  be  for  It.,  and  the 
judge  certify  under  43  Eh*,  the  plaintiff  will  be 
deprifed  of  his  costs,  though  a  battery  was  proved 
at  the  trial     Wtfin  v.  Kincard,  2  N.  R.471. 

Even  where  there  was  a  separate  count  for  the 
false  imprisonment  Briggs  v.  Bowgin,  2  Bing. 
333  j  9  Moore,  628. 

If  a  plaintiff  sue  for  assault,  battery,  and  im- 
prisonment,  but  only  prove  an  imprisonment,  and 
obtain  one  farthing  damages,  a  certificate  of  the 
judge  under  43  Eliz;  will  deprive  him  of  costs. 
Emmett  v.  Lyne,  1N.R.  255. 

If  the  plaintiff  in  trespass  for  beating  the 
plaintiffs  dog,  recover  less  than  40s.,  the  judge 
may  certify  under  43  Eliz.,  to  prevent  his  reco- 
vering more  costs  than  damages.  Dand  v.  Sex- 
ton, 3  T.  R.  37. 

!£,  in  an  action  on  the  case  for  an  injury  done 
to  the  plaintiff's  right  of  common,  by  digging 
turves  there,  the  judge  certify  under  43  Eliz. 
that  the  damages  did  not  amount  to  40s.,  the 
plaintiff  shall  have  no  more  costs ;  for  the  in. 
terest  or  title  of  the  land  does  not  necessarily 
come  in  qnestion  inxsuch  action.  Edmonton  v. 
Edmonton,  6  East,  294 

Where  the  plaintiff  recovered  5s.  damages  in 
trespass  for  taking  his  cart,  and  the  judge  certi- 
fied under  43  Elit,  the  court  would  not  allow  the 
plaintiff  his  costs.  Pyeburn  v.  Gibson,  8  Moore, 
450. 

An  issue  on  a  plea  of  license,  in  trespass,  found 
for  the  plaintiff,  with  Id,  damages,  warrants  a 
certificate  of  the  judge,  under  43  Eliz.  Howard 
v.  CftesAyre,  1  Ld.  Ken.  245. 

In  trespass  fbr  entering  the  plaintiff's  close, 
and  digging  a  ditdi,  and  cutting  down  a  tree, 
with  a  count  on  an  asportavit,  to  which  the  de- 
fendant pleaded  not  guilty  and  liberum  tenemen- 
torn,  where  the  material  question  on  the  trial  was, 
whether  the  tree  grew  on  the  plaintiff's  or  de- 
fendant's ground,  the  jury  found  a  verdict  for  the 
former,  with  37s.  damages,  (the  value  of  such 
tree,)  and  the  judge  certified  under  43  Eliz.  :— 
Held,  on  a  motion,  that  the  master  should  be  or- 
dered to  tax  the  plaintiff  his  costs,  as  the  action 
was  not  within  the  statute ;  that  notwithstand- 
ing the  certificate,  the  plaintiff  was  entitled  to 
his  full  costs;  for  although  the  title  to  the  free- 
bold  did  not  in  fact  come  in  question,  it  might 
on  the  record  so  framed ;  and  the  cause  could 
not  have. been  tried  in  an  inferior  court  Little- 
wood  r.  Wilkinson,  9  Price,  314 

Where  a  statute  prohibits  an  act,  and  gives 
damages  fbr  the  violation,  with  costs,  it  does  not 
take  away  the  judge's  power  to  certify  under  43 
Elk.  that  the  costs  are  lees  than  40s.  William* 
t.  Hitter,  1  Taunt  400. 

Though  the  statute  11  Geo.  2,  c  19,  s.  19, 


speaks  of  w  full  costs,"  it  does  not  take  away  the 
judge's  power  to  certify  under  43  Eliz.  that  the 
costs  are  less  than  40s.  Irwin  v.  Reddish,  1  D. 
&  It  313;  5B.&A.796. 

Where  a  plaintiff  furnished  defendant's  wife 
with  articles  of  dress,  which  were  rendered  un- 
necessary by  the  defendant's  having  supplied  her 
wardrobe  amply,  and  in  an  action  for  the  price 
of  the  articles,  (187.  5s.  &/.),  the  jury  found  a 
verdict  for  plaintiff  for  10*.,  the  judge  of  C.  P. 
certified  to  deprive  him  of  costs.  Section  v.  Be- 
nedict, 2  Bing.  187 ;  2  M.  &,  P.  301. 

A  certificate  to  deprive  the  plaintiff  of  costs 
may  be  indorsed  on  the  postea  after  costs  have 
been  taxed,  although  the  attorney  for  the  defen- 
dant was  present,  and  did  not  object  to  such  tax- 
ation.   FoxaU  v.  Banks,  5  B.  At  A.  536. 

To  a  declaration  of  trespass  quare  domum 
fregit,  with  a  count  de  bonis  asportatis,  the  de- 
fendant pleaded  the  general  issue,  and  accord 
and  satisfaction,  (the  question  at  the  trial  being 
whether  a  term  for  years  had  expired),  and  the 
jury  found  a  general  verdict  for  the  plaintiff,  with 
damages  under  40*.,  and  the  judge  certified  the 
amount  of  damages  under  43  Eliz. : — Held,  that 
the  plaintiff  was  entitled  to  costs  notwithstand- 
ing the  certificate.  Wright  v.  Piggin,  2  Y.  & 
J.  544. 

Where  the  plaintiff  in  an  action  against  an 
attorney  recovers  less  than  40s.,  the  judge  may 
certify  under  43  Eliz.,  and  deprive  the  plaintiff  of 
costs.     Wright  v.  Nuttall,  10  B.  &,  C.  492. 

V.  Operation  or  Stat.  21  Jac.  1,  c.  16. 

(Slander.) 

By  21  Jae.  1,  c.  16,  t.  6,  in  all  actions  fbr  slan- 
derous words,  if  the  jury  either  upon  trial,  or 
writ  of  inquiry,  shall  find  or  assess  damages* 
under  40*.,  the  plaintiff  shall  only  recover  the 
same  amount  of  costs  as  the  damages  given. 

In  an  action  fbr  words,  if  they  be  in  them- 
selves actionable,  and  less  damages  than  40*.  are 
found,  full  costs  shall  not  be  allowed,  unless  a 
colloquium  and  special  damage  be  laid.  Surman- 
v.SheUeto,  3  Burr.  1688. 

In  actions  for  words  with  special  damage,  if  a 
verdict  be  found  for  the  plaintiff  and  the  words 
are, in  themselves  actionable,  no  more  costs  than 
damages  are  allowed ;  but  if  otherwise,  full  costs.. 
Collier  v.  GaUlard,  2  W.  Black.  1062. 

In  actions  fbr  words  not  in  themselves  action- 
able, but  where  special  damage  is  laid,  the  plain- 
tiff is  entitled  to  full  costs,  of  whatsoever  amount 
the  damages  found  or  assessed  may  happen  to  be. 
Greaves  v.  Warner,  Hull.  Costs,  28. 

Where,  in  an  action  fbr  slander,  some  of  the 
counts  in  the  declaration  are  for  actionable  words, 
and  others  fbr  words  not  actionable,  and  special 
damage  is  laid,  referring  to  all  the  counts,  and 
the  plaintiff  has  a  verdict  on  the  whole  declara- 
tion ;  though  the  damages  recovered  be  less  than 
40*.,  he  is  entitled  to  full  costs.  SaviUe  v.  Jar- 
dine,  2  H.  Black.  531. 

The  stat  21  Jac  1,  c  16,  s.  6,  is  confined  to  ac- 
tions fbr  slanderous  words  spoken  of  the  person,. 


072' 


Operation  of 


[COSTS] 


Stat.  22  £  23  Car.  2. 


and'does  not  extend  to  actions  for  libel,  or  slan- 
der of  title,  &c.  Hall  v.  Warner,  2  Tidd's  Prac. 
997. 

Although  formerly  it  was  thought  that  no  costs 
were  recoverable  in  scan,  mag.,  the  court  ordered 
the  costs  to  be  taxed.  BoUngbroke  (Lord)  v. 
WoodfuU,  Hull.  Costs,  34. 

In  slander,  though  the  defendant  justify,  and  it 
be  (bund  against  him,  yet  if  the  damages  be  un- 
der 40*.,  the  plaintiff  cannot  recover  more  costs 
than  damages.    Halford  v.  Smith,  4  East,  567. 

In  an  action  for  slanderous  words,  actionable 
only  because  spoken  of  and  concerning  the  plain- 
tiff in  the  way  of  his  business,  less  than  40s. 
being  recovered,  the  plaintiff  is  only  entitled  to 
the  same  amount  of  costs  and  damages.  Green- 
fell  v.  Pierson,  1  Dowl.  P.  C.  406.  And  see  Ber- 
ry v.  Perry,  2  Ld.  Raym.  1588;  Turner  v.  Hor- 
ton,  Willes,  438. 

VI.  Operation  of  Stat.  22  &  23  Car.  2. 

{Certificate  for  Costs.) 

By  22  $  23  Car.  2,'c.  9, 1. 136,  in  all  actions 
of  trespass,  assault,  and  battery,  and  other  per- 
sonal actions,  wherein  the  judge  at  the  trial  of  the 
cause  shall  not  find  and  certify  under  his  hand, 
upon  the  back  of  the  record,  that  an  assault  and 
battery  was  sufficiently  proved,  or  that  the  free- 
hold or  title  of  the  land  mentioned  in  the  decla- 
ration was  chiefly  in  question,  the  plaintiff,  in  case 
the  jury  shall  find  the  damages  to  be  under  40*., 
shall  not  recover  any  more  costs  than  damages. 

When  Assault  justified.}— 1$,  to  a  declaration 
stating  that  the  defendant  assaulted  the  plaintiff, 
and  beat,  bruised,  wounded  and  ill-treated  him, 
tlie  defendant  plead  the  general  issue,  and  a  jus- 
tification as  to  the  assault  and  ill-treating  only, 
by  a  plea  of  molliter  manus  imposuit: — Held, 
that  such  latter  plea  admitted  a  battery,  and  that 
the  plaintiff  was  entitled  to  full  costs,  although  he 
bad  obtained  a  verdict  for  It.  damages  only,  and 
the  judge  had  not  certified  at  the  trial.  Johnson 
v.  Northwood,  1  Moore,  420 ;  7  Taunt  689. 

If,  to  an  action  for  an  assault  and  battery,  the 
defendant  plead  the  general  issue  and  a  justifica- 
tion to  the  whole,  and  the  plaintiff  obtain  a  ver- 
dict with  damages  under  40s.,  the  plaintiff  is  en- 
titled to  full  costs.    Smithy.  Edge,  6T.R.  562. 

In  trespass  for  an  assault  and  battery,  where 
the  defendant  justifies  the  assault  only,  and  the 
plaintiff  obtains  damages  under  40*,,  and  the 
judge  does  not  certify,  the  plaintiff  is  entitled  to 
no  more  costs  that  damages.  Page  v.  Creed,  3  T. 
R.  391 :  &  P.  Brennan  v.  Redmond,  1  Taunt  16. 


trespass  for  an  assault,  battery,  and  tearing  fa 
plaintiff's  clothes,  if  the  jury  find  that  the  tar- 
ing was  in  consequence  of  the  beating,  tod  gwe 
less  than  40s.  damages.  Cotterill  v.  To%,  1 T. 
R.  655. 

Where,  in  trespass  for  assault  and  battery,  toe 
count,  after  stating  the  battery,  goes  on, u  sod  1st 
said  defendant  then  and  there  tore  the  doth* 
&c.,  of  the  plaintiff,  (specifying  them,)  when** 
he  was  then  and  there  clothed,  and  which  he  thai 
and  there  had  on,  &c,"  and  the  damara  an 
found  under  40s.,  and  the  judge  does  not  certify, 
the  plaintiff  is  not  entitled  to  more  cojU  thn 
damages.  Mears  v.  Greenaway,  1  H.  BUck.291: 
&  P.  Lockwood  v.  Stannard,  5  T.  R.  482. 

To  a  similar  declaration,  the  defendant  phsJal 
that  he  was  not  guilty  of  the  said  supposed* 
saults,  in  manner  and  form  as  the  plaintiff  m 
complained  against  him ;  and  the  jury  btrisf 
found  a  verdict  for  the  plaintiff  damagei  Ss, 
and  the  judge  not  having  certified :— HeU,  th* 
the  plaintiff  was  entitled  to  no  more  cofli  tin 
damages,  as  the  plea  in  substance  denied  tbehsV 
tery  and  tearing  of  the  clothes,  as  well  ai  the* 
sault  WeathereU  v.  Howard,  10  Moore,  SB; 
3  Ring.  835. 

If  one  count  state  an  assault  on  a  malarial 
assault  on  the  horse  which  he  is  riding,  awlw 
jury  give  a  verdict  with  general  damages  sub 
40s.,  the  plaintiff  shall  have  no  more  coiti  » 
damages.    Bannister  v.  Fisher,  1  Taunt  357. 

Trespass  for  assaulting,  beating,  and  fjg 
out  of  a  room,  whereby  plaintiff  was  I*we*J 
from  exercising  the  business  of  an  attoraejtsBt 
Flea,  not  guilty ;  verdict  for  the  plaiotnT,  s> 
mages  Is. :— Held,  that  he  was  not  entitled  to«* 
costs  than  damages.  Daubney  v.  Css/er,  M* 
&C.830. 

If,  in  an  action  of  trespass  and  .■**■** 
criminal  conversation,  the  damages  gives  at  * 
trial^are  li.  lis.  6U,  the  plaintiff  shall  hawj* 
costs^  without  a  certificate  of  the  j0^', 
the  stat  22  &  23  Car.  2.  Batckd*  v. B&> 
Wils.  319;  2  W.  Black.  854. 

Trespass  to  real  Property.}-ln  tr**p*» 
throwing  stones,  &c^  at  the  pUuntifTi  «■*■ 
belonging  to  his  dwelling-house,  and  wwjj 
the  glass,  &<^,  if  the  plaintiff  recover  las  *■ 
40«.  he  is  entitled  to  no  more  costs  usa  • 
mages,  unless  the  judge  certify  that  the  o*" 
the  house  came  in  question.  Ailenf*Gi*m 
6  T.  R.  281. 

In  trespass  for  breaking  free  warrenjhajj 
damages  under  40a.,  the  plaintiff  shall  haw  «■ 
costs?  Daere  {Lord)  v.  Tebb,  2  W. BUek.lI* 


Assault  with  other  injuries.}— -Where  a  decla- 
ration in  trespass  contained  two  counts,  the  first 
for  assaulting  the  plaintiff  and  destroying  a 
scraper  affixed  to  his  house ;  and  the  second  for 
destroying  the  scraper;  and  the  jury  found  a 
general  verdict  for  hun,  damages  2s. : — Held,  that 
he  was  entitled  to  his  full  costs.  Reeee  v.  Lee, 
7  Moore,  269. 

There  shall  be  no  more  costs  than  damages  in 


On  trespass  for  breaking  the  plsiBufi  ** 
and  digging  up  the  soil  upon  the  place  **■» 
Ato,  and  taking  and  carrying  awav  "*"Ji 
the  defendant  plead  not  guilty,  and  i  w*"|V 
found  for  the  plaintiff,  but  with  danage^gg 
40a.,  and  the  judge  does  not  certify*  the  bW*» 
shall  have  no  more  costs  than  damages.  "V 
v.  Molyneux,  2  Dougl.  780.  _ 

If  a  defendant  pleads  a  justification!"  Wf* 
and  the  plaintiff;  without  tiaferaing  **» 


sregury  t.  vrnireD, 


ddeudint  plead*  the  general  issne,  end  justifies  as 
to  the  throwing  down  the  hsdi 
erected  on  a  common,  over  which  ha  prescribes 
for  right  of  common,  and  lane  is  taken  on  ouch 
light,  which  is  found  for  Mm,  t 
the  plaintiff  with  QOs.  damages  on  the  general  is- 
sue, the  facts  stated  in  the  special  pics,  and  found 
cannot  ha  token  into  consideration  to  show  that 
the  title  to  the  freehold  could  not 
tion  on  the  declaration,  and  as  on  the  declaration, 
the  freehold  might  hare  come  in  issue,  oni" 
judge  did  Dot  certify,  the  plaintiff  is  entitled 
more  costs  than  damages.  Stead  v.  Qamblt,  7 
East,  335 ;  3  Smith,  life . 

Where  a  defendant  justifies  for  a  right  of ' 
and  the  plaintiff  replies  extra  tiani,  and  the  de- 
fendant pleads  not  guilty,  the  plaintiff  shall  have 
no  more  Coats  than  damages,  unless  the  judge 
certifies,  for  the  title  does  not  necessarily  come 
in  qaeition,  and,  if  it  does,  thejndge  ought  ' 
certify.    Cacktril  ».  AUantan,  Hull.  Costs,  76. 

In  trespass  quire  cliuaum  fregit,  if  the  de- 
fendant plead  not  guilty,  and  a  justification  which 
does  not  make  title  to  the  land,  upon  which  issues 
«re  joined,  which  are  found  for  the  plaintiff  with 
damages  under  40*,  still  the  plaintiff  is  entitled 
to  fall  costs.    Ptddea  v.  Kiddle,  1 t.  R. 

Where,  to  an  action  of  trespass,  the  defendant 
pleads  a  special  plea  of  justification 
declaration,  and  the  verdict  is  against  him,  the 
nets,  although  the  da. 


been  proved  that  the  goods  have  been  restored, 
and  the  damage*  are  under  40s.,  qutere,  whether 
the  plaintiff  shall  hove  full  costs?  Richurdton  » . 
Totalim,  1  East,  255— Eyre. 

Farm  and   Time  of  certifying'.] — Under  the 
statute  22  &  23  Car.  2,  a  judge's  certificate  for 
actions  of  assault  and  battery  may  be 
granted  at  any  time  between  verdict  and  final 


An  award  is  not  equivalent  to  a  judge's  certifi- 

te  under  the  Statute.     SwingUhurit  r.  Altitun, 

3T.R.138:  S.  P.  Anon.  1  Chit  185.    And  tm 

Ward  v.  Mullinder,  5  East,  489 ;  2  Smith,  63. 

Where,  at  the  lime  of  committing  a  trespass,  the 


orSnT.  4&.5W.  4.M.  c.2S 
{Hunting.) 

is  act,  4 
iling  that  great  m 
rior  tradesmen,  apprentices,  and  other  dissolute 
persons,  neglecting  their  trade*  and  employments. 


plaintiff  is  entitled  It 


3 :  a.  P.  Cosier  i.  Baker,  2  H.  Block.  341. 

In  on  action  of  trespass  fcr  entering  plaintiff's 
dwelling-house,  and  making  a  great  noise,  till  de- 
fendant compelled  plaintiff  to  give  him  a  promis- 
sory Dote,  the  jury  giving  only  aguinea  damages, 
no  more  costs  than  damage*  allowed.  lippielon 
t.  BrnHk,  3  Burr.  1382. 

If  the  plaintiff  in  an  action  far  mesne  profits 
recover  less  than  40s.,  and  the  judge  do  not  certify 
that  the  title  come  in  question,  the  plaintiff  is  en- 
titled to  no  more  costs  t' 
J)mviu,  6  T.  R.  593j  1  I 

The  plaintiff,  in  trespass  for  breaking  his  close, 
vrho  recovers  less  than  4fl«.,  is  not  entitled  to  costs 
of  increase,  merely  because  a  view  was  granted 
before  trial,  though  upon  the  application  of  the 
defendant.    Flint  v.  Hill,  11  East,  181 

A  person  anting  under  colour  of  7  dr.  6  Geo.  4, 
c-  30,  is  entitled  also  to  hi*  full  costs,  a*  between 
attorney  and  client.  Wright  v.  Wait*,  3  M.  &. 
P.  96. 


'•Mis.)— In  trespass,  the  breaking 
1  to  entitle  the  ttnBstilf  to  full 


should  pro; 

lees  in  company  with  the  master  of  such  p 
duly  qualified  by  law),  such  person  should  bo  sub. 
jeot  to  the  penalties  of  the  act,  and  might  be  sued 
for  their  wilful  trespass  in  such  their  coming  an 
any  person's  land,  and  if  found  guilty  thereof, 
the  plaintiff  should  not  only  recover  his  damage* 
thereby  sustained,  but  his  full  costs  of  suit. 

To  entitle  s  plaintiff  to  full  costs  in  an  action 
against  an  inferior  tradesman  for  hunting,  etc., 
under  the  statute,  be  must  prove  the  defendant 
to  be  exactly  such  a  sort  of  tradesman  as  he  de- 
scribes him  in  his  declaration,  though  the  de- 
scription bo  alleged  under  a  ridelicit;  thus, 
where  a  defendant  was  called  a  bricklayer,  and 
proved  to  be  a  wuller  and  not  a  bricklayer : — 
Held,  that  the  plaintiff  was  not  entitled  to  full 
cost*.  Dietemmv.  Pears™,  Hull.  Costs,  93— 
Wilson. 

Qunre,  whether  on  apothecary  is  an  inferior 
tradesman  under  the  statute  1  The  court  was 
equally  divided.  Buxton  v.  Mitgay,  3  Wills.  70. 
In  trespass  for  bunting,  laid  upon  the  statute, 
;ainst  the  defendant  as  a  dissolute  person,  etc., 
the  plaintiff  proves  the  trespass,  but  not  the 
rcumstances  under  the  statute,  he  shall  recover 
_  i  in  common  actions  of  trespass,  viz.  no  more 
cost*  than  damages,  if  (ho  damages  arc  under 
""-'  r. 76*3,  2  W.  Black.  900. 
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VHL  Operation  or  Stat.  8  &  9  W.  3,  c.  11. 

1.  rVtZ/ui  Trespass. 

By  8  $  9  Wifl.  3,  c.  11,  t.  4,  in  all  action*  of 
trespass  in  any  of  the  superior  courts  at  West- 
minster, wherein  at  the  trial  it  shall  appear  and 
be  certified  upon  the  back  of  the  record,  that  the 
trespass  upon  which  any  defendant  shall  be  found 
guilty  was  wilful  and  malicious,  the  plaintiff  shall 
have  full  costs. 

The  statute  only  extends  to  actions  of  trespass 
vi  et  armis,  and  not  to  trespass  on  the  case  as  for 
a  nuisance,  &c  1\ppinkv.  Coot,  1  Selw.  N.  P. 
41,  n.  But  see  Peduy  v.  Frampton,  3  Price,  474 ; 
and  Barnard  v.  Moss,  1  EL  Black.  107. 

Overseers  entering  a  pauper's  house,  and 
taking  away  his  bed  after  the  plaintiff  had '  de- 
sired them  to  go  away,  is  a  wilful  trespass  under 
the  statute.    Anon.  Woodf.  L.  T.  549— Heath. 

x  But  that  statute  is  not  merely  confined  to  per- 
sons bringing  frivolous  actions.  Lyttleton  v. 
Cross,  4  B.  &  C.  117;  6  D.  &  R.  81. 

Where  it  appeared  on  the  trial  that  the  tres- 
pass, though  small,  was  committed  after  notice, 
and  the  jury  gave  leas  than  40s.  damages,  held 
that  the  judge  was  bound  to  certify  for  rail  costs. 
Reynold  v.  Edwards,  6  T.  R.  11 ;  S.P.  Swinnerton 
v.  Jervis,  3  East,  497,  n. ;  2  Tidd's  Prac,  1004 

So,  held  after  warning  off.  Radge  v.  Bond,  3 
East,  497,  n. 

A  judge  will  not  certify  a  wilful  trespass  un- 
less there  be  proof  of  personal  notice.  Bevan  v. 
Reynold*,  Peake's  Add.  Cas.  217— Lawrence. 

It  is  discretionary  in  the  judge  before  whom 
the  trial  is  had,  to  certify  or  not,  according  as  it 
appears  to  him,  under  the  circumstances  proved, 
that  the  trespass  was  wilful  and  malicious.  And 
the  judge  having  declined  to  certify  in  a  case 
where  notice  was  given  by  the  wife  of  the  plain- 
tiff to  the  defendant  not  to  enter  the  locus  in  quo 
in  his  cart,  there  being  no  road  there ;  notwith- 
standing which,  the  defendant  persisted  in  £oing 
on  for  tne  purpose  of  viewing  more  conveniently 
the  turning  in  of  some  cattle,  in  assertion  of  a 
disputed  right  of  common  in  an  adjoining  inclo- 
sure  of  the  plaintiff's,  which  rijrht  was  found  for 
the  defendant,  on  a  justification  pleaded:  the 
court  refused  to  interfere.  Good  v.  Watkins,  3 
East,  495. 

It  was  at  one  time  held  that  a  judge  at  Nisi 
Prius  could  not  certify  for  costs  under  the  sta- 
tute out  of  court    Ford  v.  Parr,  2  Wils.  21. 

But  it  has  been  since  decided,  that  he  may  cer- 
tify at  any  lime  between  verdict  and  final  judg- 
ment WooUeyy.  Whitby,  4  D.&R.147;2&& 
C.  580 :  S.  P.  Swinnerton  v.  Jervis,  2  Tidd's  Prac. 
1004;  3  East  497,  n.  And  tee  Gundry  v. Start, 
1T.L 636;  and  Harper  v.  Cart,  7  T.  R.  44a 

2.  Proceedings  on  Bonds. 

By8  $9  Will  3,  e.  11,  s.  8,  in  actions  on 
bonds  for  non-performance  of  covenants  or  agree- 
ments contained  in  any  indenture,  deed,  or  writing, 
the  plaintiff  may  assign  as  many  breaches  as  he 
pleases,  upon  which  the  jury  are  to  assess  da- 


mages ;  and  upon  the  defendant  paying  the  ev 
mages  assessed,  execution  is  to  ne  stayed,  hat 
the  judgment  is  to  remain  as  a  security  for  ft> 
ture  breaches. 

After  judgment  by  default  in  debt  on  bond  to 
secure  an  annuity  payable  quarterly;  tad  son 
facias  thereon,  suggesting  a  breach  in  nos-asp. 
ment-of  a  quarter,  and  damages  assessed  to  that 
■mount  on  the  statute : — Held,  that  the  psrinhf 
was  entitled  to  his  costs  on  the  8th  eeeskn, 
which  directs  a  stay  of  proceedings  on  ptyssst 
of  future  damages,  costs  and  charges,  tones  qsv 
ties;  though  the  3rd  section  only  gives  eosH  ■ 
scire  facias  after  plea  or  demurrer.  Bns\% 
Booth,  11  East,  387. 

IX.  Operation  of  Stat.  43,  Geo.  3,  c  46. 
(Vexatious  Arrests.) 


1.    Generally. 

By  43  Geo.  3,  c  46,  s.  3,  in  all  actions 
the  defendant  shall  be  arrested  and  held  to  so- 
cial bail,  and  wherein  the  plaintiff  shall  not  ff> 
cover  the  amount  of  the  sum  for  which  the  dt 
fendant  shall  have  been  arrested  and  held  to  spe- 
cial bail,  the  defendant  shall  be  entitled  to  onto 
of  suit  to  be  taxed  :  Provided  it  shall  be  madia 
appear  to  the  satisfaction  of  the  court  npon  ■*• 
tion  to  be  made,  and  upon  hearing  the  partial  sj 
affidavit,  that  the  plaintiff  bad  not  anv  luiwaesV 
or  probable  cause  for  arresting  the  defcsxhntn 
such  amount ;  and  provided  the  court  shall  tsa> 
upon,  by  a  rule  or  order,  direct  such  costo  to  a 
allowed;  and  the  plaintiff  shall  be  disabled  *• 
issuing  execution  for  the  sum  recovered,  oaks 
it  shall  exceed,  and  then  only  for  such  sb»m» 
shall  exceed,  the  amount  of  the  defendant1*  to* 
costs :  and  if  the  sum  recovered  by  the  sties! 
shall  be  less  than  the  defendant's  taxed  eonX* 
may,  after  deducting  such  sum  recovered,  m 
execution  for  the  costs. 

To  entitle  the  defendant  to  costs  ffl|dtf  * 
statute,  there  must  be  an  actual  recovery  bjn* 
and  a  compromise  for  less  than  toe  sasi  J"*1 
to  will  not  entitle  the  defendant  to  costs.  J** 

watte  v.  Beltings,  2  Smith,  667. 

TTie  word  arecoverw  in  the  act  inaja»nj 
verdict     Weaver  v.  BtrdsaO,  12  Price,  734 

Arrest  for  100/.,  10*.  paid  into  court,  f'  * 
diet  for  plaintiff,  subject  to  an  award ;  en* 
abide  the  event:  only  391. 18tn inclodinf  »»■ 
found  to  be  due :  and  the  transactions  ben** 
the  parties  being  complicated.  The  en*1« 
C.  P.  refused  to  allow  the  defendant  h»  «* 
Turner  v.  Prince,  5  Bing.  191 ;  8  M.  &  *** 

The  mere  fact  of  a  defendant  b^j2* 
for  more  than  is  recovered  is  not  »*[r 
Roper  ▼.  Skevely,  1  C.&  H.  497;  9  DovL  ru 

For  the  defendant  is  not  entitled  to  "*£ 
der  the  statute,  where  a  verdict  has  been  n*w 
for  a  less  sum  than  that  for  which  k)*  * 
rested,  where  the  right  to  recover  the  wnoto^ 
claimed  was  feirly  triable.  Edgi****1**' 
Chit  147.  + 

A  plaintiff  arresting  a  ueflndairf  assart"^ 
apprehension  of  a  AnWfiri  point  of  ***m 


(jr.***. 

It  ni  considered  that  to  entitle  the  defendant 
to  coots,  where  the  plaintiff  has  arrested  him  for 
■  larger  sum  than  he  recovers  in  tf 
must  tppeai  clearly  that  hU  intcntio 
eionj,  or  at  least  vexatious.  Youaic 
1  Smith,  591. 

It  was  held  that  it  is  sufficient  to  >how  that 
the  plaintiff  had  do  reasonable  or  probable 
fur  procuring  the  defendant  to  be  arrested  for  the 
com  iworn  to,  it  not  being-  necessary  to  ahow  ma. 
liccfl0nIonvBreU,]0a&C.ini5M.iR.29: 
8.  P.  Day  v.  Pitta*,  10  B.  &.  C.  120;  5  M.  At  B_  31. 
The  defendant  mutt  satisfactorily  ibow  to  the 
court  that  the  plaintiff  had  no  reasonable  or  pro 
faoUeesuse.  Spooner  v.  Dank*,  5  M.  <fc  P.  701 
7  Bug.  772;  1  DowL  F.  C.  233. 

Plaintiff  arrested  the  defendant  for  5001.  Flea, 
coverture.  Verdict  far  38i.,  for  money  advanced 
aittca  her  husband's  death.  Defendant  applied 
for  costs  under  the  statute: — Held,  that  to  obtain 
her  coats,  it  must  be  shown  that  the  plaintiff 
knew  of  her  coverture  at  the  lime  of  the  arrest 


Where  the  plaintiff  failed  in  recovering 
■urn  for  which  he  arretted  the  defendant, 
court  allowed  the  defendant  his  coats,  though  the 
account  was  very  long,  and  had  been  running  foi 
several  yean;  it  appearing  that  there  must  have 
been  either  gross  neglect,  or  wilful  overcharges 
in  making  out  the  account.  Hail  v.  Forget,  \ 
DowL  P.  C.  696. 

The  statute  u  rather  to  be  extended  than  con. 
fined  in  its  operation.    Id, 

Where  an  Attorney  brought  an  action  for  his 
bin  of  costs,  and  arretted  the  defendant  for  a 
larger  sum  than  was  afterward*  found  to  be  due 
upon  taxation,  without  having  any  probable 
estate  for  so  doing ; — Held,  that  this  was  a  case 
within  the  statute,  and  if  not,  still  that  the 
court,  in  the  exercise  of  its  jurisdiction  over  its 
officers,  might  compel  an  attorney  to  pay  costs 
under  such  circumstances.  Rebintm  v.  Eltam, 
5  B.  Ar.  A.  661. 

Semble,  that  the  court  win  not  give  a  defen- 
dant his  costs,  unless  they  think  that  the  defen- 
dant might  successfully  sue  the  plaintiff  for  a 
malicious  arrest.  IWrier  v.  Prince,  5  King.  191; 
2  M.  &  P.  305— Beat 

A  defendant  is  not  entitled  to  costs  unless  be 
hu  been  actually  arrested  or  held  to  special  bail 
Amor  T.  Blqfidi  2  M.  &  Scott,  156;  1  DowL 
P.  C.  277;  'JBing.  91. 

n  attorney's  undertaking  to  put  in  bail  is  not 

cienL    Id. 


3.   Taking  Mama/  out  of  Court  and  staying. 

A  defendant  cannot  apply  for  costs  under  tr 

S  Geo.  3,  c.  46,  a.  3,  if  he  pays  a  smaller  sui 

into  court  than  that  for  which  he  was  arrested, 

"tea  it  out,  and  proceeds  no 

,    Hauler  v.  Brown,  3  Moore, 


he  only  paid  31.  into  court.  Porter  v. 
2  D.  &.  R.  966. 

So,  where  a  defendant  was  arrested  for  151-, 
and  paid  61.  into  court,  which  he  bad  offered  to 
pay  before  action  brought.  Dane*  v.  Saltan,  4 
D.&.R.  186;  a  B.  &.C.  711. 

The  defendant  must  show  aliunde,  that  the 
plaintiff  had  no  probable  cause  for  arresting  him 
for  the  amount     Cisrie  v.  Fiiher,  1  Smith,  438. 

In  C.  F.  it  has  been  held,  that  if  a  defendant 
be  holden  to  bail  for  a  larger  sum,  and  pay  a 
into  court,  which  the  plaintiff  accepts 
and  proceeds  no  farther  in  the  action,  the  defen- 
dant may  apply  under  the  statute  for  costs. 
Laidiaw  v.  Contours,  3  N.  R.  76. 

If  the  plaintiff  take  out  of  court  a  less  sum 
than  that  for  which  be  originally  proceeded,  and 
under  the  amount  fixed  by  the  statute  as  that  for 
which  s  defendant  may  be  held  to  bail : — Held, 
in  the  Eichequcr,  not  to  be  within  the  statute,  if 
the  plaintiff  give  a  good  reason  fur  taking  it  out 
I'lummer  v.  Satage,  6  Price,  136 :  8.  P.  Warner 
•  BirataU,  13  Price,  734. 


3.  Cross  £ 

Where  there  ore  cross  demands  between  par- 
ties, and  the  balance  due  to  the  plaintiff  does  not 
mount  to  the  sum  limited  by  the  statute,  for 
'hich  the  defendant  may  be  arrested,  such  on 
arrest  is  within  the  principle  of  43  Geo.  3,  c  46, 
i.  3,  and  mast  be  considered  bj  an  arrest  without 
any  reasonable  or  probable  cause.  Dron\field  v. 
Archer,  1  D.  &  IL  67 ;  5  B  At  A.  513. 


to  the  defendant  in  their  hands :— Held,  that  he 


Bing.537. 

:re  there  have  been  mutual  dealings  be. 
the  plaintiff  and  the  defendant,  and  each 
has  a  demand  against  the  other,  and  the  former 
arrests  the  latter  for  the  whole  amount  of  one 
side  of  the  account,  with  full  knowledge  of  at 
least  a  part  of  the  defendant's  demand  against 
him,  although  the  defendant  has  neglected  or  re- 
fused to  deliver  his  account,  the  plaintiff  is  liable 
to  costs  under  the  statute.  Aihtim  v.  tfault,  3  M. 
eY  Scott,  184, 

4.  Damages  referred  to  Arbitration. 
The  plaintiff  had  holden  the  defendant  to  bail, 
and  a  verdict  was  taken  for  him  at  the  trial,  sub- 
ject to  an  order  of  reference  for  ascertaining  the 
amount  of  the  damages,  and  the  arbitrator  award- 
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the  court  to  allow  the  defendant  his  coats,  pursu- 
ant to  43  Geo.  3,  c.  46 : — Held,  that  in  order  to 
entitle  the  defendant  to  such  costs,  he  most  show 
that  the  arrest  was  vexatious  and  malicious.  SiL 
versidee  v.  Rowley,  1  Moore,  93. 

And  if  a  defendant  be  arrested  for  100/.,  and 
the  cause  be  afterwards  referred  to  an  arbitrator, 
who  finds  that  202.  only  are  due  to  the  plaintiff, 
the  defendant  is  not  entitled  to  his  costs  on  the 
ground  of  an  arrest  without  probable  cause. 
Fain  v.  Acton,  3  Moore,  605;  1  B.  &  B.  278. 

Defendant  haying  been  held  to  bail  for  381., 
paid  21.  into  court,  which  the  plaintiff  did  not  take 
out,  but,  before  the  cause  was  called  on  for  trial, 
it  was  agreed  to  refer  the  cause  and  all  matters 
an  difference  to  an  arbitrator,  with  power  to  him 
to  examine  the  parties  on  oath,  and  call  for  books, 
&c;  the  costs  of  the  cause  to  abide  the  event; 
and  the  arbitrator  having  awarded  only  12. 19*.  in 
addition  to  the  22.  paid  into  court: — field,  that  the 
defendant  was  not  entitled  to  his  costs.  Keene 
v.  Deeble,  5  D.  &  R.  383 ;  3  B.  &,  C.  491. 

The  defendant  was  arrested  for  302.  At  the 
trial,  it  appearing  that  the  plaintiff  was  indebted 
to  the  defendant  in  a  small  sum,  a  verdict  was 
taken  for  the  former,  for  nominal  damages,  sub- 
ject to  a  reference  to  an  arbitrator,  for  ascertain- 
ing the  amount,  and  he  found  that  122.  only 
were  due  from  the  defendant  to  the  plaintiff: — 
Held,  that  the  defendant  was  not  entitled  to  costs, 
although  he  had  tendered  the  sum  awarded  before 
the  commencement  of  the  action,  as  he  ought  to 
have  pleaded  the  tender.  Bry$on  v.  Simcox,  1  M. 
&  P.  355. 

Defendant  was  arrested  for  3272^  he  tendered 
2502^  but  did  not  pay  it  into  court  An  arbi- 
trator, to  whom  the  cause  was  referred,  awarded 
the  plaintiff  only  2502 : — Held  not  a  case  to  en- 
title defendant  to  costs  for  a  malicious  and  vex- 
ations arrest  Sherwood  v.  Taylor,  6  Bing.  280; 
3  M.  &,  P.  641. 

A  cause  and  all  matters  in  difference  were  re- 
ferred to  an  arbitrator,  the  costs  of  the  cause  to 
abide  the  event  of  the  award.  The  arbitrator 
found  for  the  plaintiff  a  certain  sum  to  be  due  on 
balance  of  accounts;  but  as  the  defendant  had 
been  arrested  without  any  reasonable  or  probable 
cause  for  a  larger  sum  than  was  due,  he  awarded 
him  a  sum  of  money  as  a  compensation  for  the 
unlawful  arrest,  to  be  deducted  from  the  balance 
found  to  be  really  due  to  the  plaintiff  and  di- 
rected a  verdict  to  be  entered  for  the  plaintiff  for 
the  difference,  deducting  therefrom  the  damages 
awarded  to  the  defendant.  The  court  refused  to 
allow  the  defendant  costs,  inasmuch  as  by  the 
terms  of  the  reference,  the  costs  were  to  abide 
the  event  of  the  award,  and  that  was  in  favour  of 
the  plaintiff.  Jnotnpeon  v.  Atkinson,  6  B.  &  C. 
193;  9D.&R.  347. 

The  plaintiff,  an  attorney,  arrested  the  defen- 
dant for  100Z,  the  amount  of  a  bill  of  costs  deli- 
vered, and  served  him  with  a  copy  of  a  declara- 
tion, the  defendant  pleaded  the  general  issue,  on 
which  issue  was  joined ;  at  the  trial,  the  amount 
of  the  bill  was,  by  consent  of  the  parties,  referred 
to  the  prothonotary  to  be  taxed,  and  he  found  that 
602.  only  were  due,  as  the  plaintiff  had  neglected 


to  take  out  his  certificate  for  a  part  of  tots* 
during  which  the  business  was  done:— Bis), 
that  the  defendant  was  not  entitled  to  Ui  cast 
under  the  statute.  Hinton  v.  Warren,  IS  Hsu, 
31. 


5.  Sale  of  Cfoodi. 
A  vendor,  arresting  the  vendee  for  the  foB 
amount  of  goods  sold  and  delivered,  is  not  nasli 
to  pay  costs  under  the  43  Geo.  3,  c  46,  a.  3,  al- 
though part  of  the  goods  sent  on  appronl  had 
been  returned  to  the  vendor,  and  accepted  by  si 
servant,  it  not  appearing  that  the  vendor  bid  p*> 
sonal  notice  of  such  return  and  nayus* 
Roper  v.  Shevely,  1  C.  fc  M.  497;  2  DowLP.C 

Goods  having  been  sold  and  delivered  by  ss*> 
tiff  to  defendant,  defendant  objected  to  thea  fc 
bad  manufacture,  and  plaintiff  agreed  to  tss 
them  back.  They  were  accordingly  retateis 
the  plaintiff  who  afterwards  sent  them  btcktotfc 
defendant,  and  arrested  him  for  their  rate.  A 
verdict  having  been  entered  for  the  valne  of  pel 
only,  being  a  less  sum  than  that  for  which i  e» 
dant  was  arrested : — Held,  that  be  was  entitled  to 
costs.  Unley  v.  Bates,  2  Tyr.  753;  3  C.  k  I 
659. 

A  plaintiff  had  sold  goods  to  defeodini,toB 
paid  for,  half  in  ready  money,  and  half  by  KB  * 
three  months.  The  defendant  having  renssi* 
pay  the  half  in  ready  money,  the  plaintiff  aire* 
ed  him  for  the  full  price  of  the  goods  i-Be* 
that  he  had  no  reasonable  or  probable  cn*tf> 
so  doing,  and  that  defendant  was  entitled  to  s) 
costs.  Day  v.  Picton,  10  B.&  G  ISO;  5  sU 
R.31. 

Where  the  plaintiff  arrested  the  defend*  fc 
money  due  for  coals,  and  recovered  lest  ton  w 
sum  sworn  to,  the  defendant  was  iflovtd  a) 


costs,  the  plaintiff  having  previously  to  the  any* 
compounded  a  penal  action  for  deh»enof»j 
same  coals  short  of  measure,  and  the  arm*  sssj 

ifoD*» 


for  the  price  of  such  coals 
sure.    Anon.  2  Smith,  961. 

The  seller  of  a  horse  warranted  it 
horse  proved  to  be  unsound,  and  the  aeD*  * 
fused  to  take  it  back ;  there  being  no  tgnest* 
to  take  the  horse  back,  or  an  express  right  ta» 
scind  at  the  time,  the  purchaser  has  only  t  vj 
to  sue  for  damages;  but  having  arreted  * 
seller,  and  recovered  a  less  sum,  it  was  heH  ta* 
an  arrest  without  reasonable  or  probsbkessb 
and  that  the  defendant  was  entitled  to  has  «J* 
Gompertz  v.  Denton,  1  Dow).  P.  C.  683;  1 c* 
M.207;  3  Tyr.  233. 

6.  Other  InManeet. 
If  a  defendant  be  arrested  for  151  frf** 
sold,  and  be  indebted  to  the  plaintiff is  tbeif 
of  142.  only,  on  a  promissory  note,  psj*hh  V  * 


might 
Pineher  v.  Brow*,  3  Moore,  590. 

An  action  of  debt  on  bond,  where  **&* 
recovers  a  verdict  for  nominal 
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takes  lib  judgment  for  the  penalty,  it  not  within 
the  relief  of  the  statute,  enabling  the  court  to  allow 
■the  defendant  costs,  if  the  plaintiff  do  not  reco- 
ver the  amount  of  the  sum  for  which  he  has  held 
the  defendant  to  bail.  Cammack  v.  Gregory,  10 
East,  525. 

Where  a  bond  is  payable  by  instalments,  some 
of  which  only  are  due,  and  the  plaintiff  arrests 
for  the  whole  penalty,  the  court  of  C.  P.  will  not 
interfere  to  give  the  defendant  his  costs ;  the  pe- 
nalty being,  in  law,  the  sum  recovered.  Talbot 
t.  Hodson,  2  Marsh.  527:  &  C.notS.  P.  7  Taunt 
251. 

If  a  defendant  be  bolden  to  bail  on  an  affidavit 
for  YIL,  out  of  which  61. 10s.  have  been  paid,  the 
court  of  C.  P.  will  not  set  aside  the  proceedings, 
under  the  51  Geo.  3,  c.  124,  s.  I ;  but  his  remedy, 
if  any,  would  be  under  the  43  Geo.  3,  c.  46,  for 
having  been  maliciously  holden  to  bail  Spink 
y.  Hitchcock,  1  Moore,  131 ;  7  Taunt  435. 

The  defendant  was  held  to  bail  on  an  action 
for  25L,  he  pleaded  an  abatement  as  to  12/.  10s., 
and  the  general  issue  as  to  the  remainder ;  ver- 
dict for  the  plaintiff  for  the  latter  sum.  '  On  mo- 
tion for  costs  under  the  43  Geo.  3,  c.  46,  sup- 
ported by  affidavit  that  the  defendant  believed 
the  plaintiff  had  sued  out  bailable  process,  for  the 
purpose  of  extorting  from  him  the  whole  sum  :— 
Held  not  a  case  of  malicious  arrest  within  the 
statute.    James  v.  Francis,  5  Price,  1. 

Where  a  defendant  was  arrested  for  a  sum  of 
money,  in  respect  of  the  greater  portion  of  which 
the  plaintiff  knew  at  the  time  that  the  defendant 
had  obtained  a  discharge  under  the  Insolvent 
Debtors'  Act: — Held,  that  the  defendant  was 
entitled  to  his  costs,  as  upon  an  arrest  without 
probable  cause.  Huntingtower  {Lord)  v.  Heeley, 
7  D.  &  R.  369. 

Executors  holding  a  defendant  to  bail,  without 
reasonable  or  probable  cause,  for  a  debt  due  to 
their  testator,  are  liable  to  costs  under  the  stat 
43  Geo.  3,  c.  46,  s.3.  Feeley  v.  Reed,  5  B.  &  A. 
515,  n. 

But  it  will  require  a  strong  case  to  subject  an 
executor  plaintiff  to  costs  under  the  statute. 
Foulkes  y.  Neighbour,  1  Marsh.  21. 

The  court  cannot  tax  defendant  his  costs  under 
43  Geo.  3,  c.  46,  s.  3,  in  an  action  commenced 
in  the  Palace  Court  and  removed  to  C.  P.  Cos- 
idle  v.  CorleU,  4  Bing.  474 :  &  C.  nom.  Cotello  y. 
Catcley,  1  M.  &,  P.  315. 

So,  after  a  removal  into  K.  B.  HandUy  v. 
Levy,  1  M.  &  R.  37;  8  B.  &  C.  637 :  S.  P.  Von- 
«el  v.  Watson,  2  DowL  P.  C.  139 ;  James  v.  Daw- 
son,  1  DowL  P.  C.  341. 


7.  Proceedings. 

A  rale  nisi  having  been  obtained  for  allowing 
the  defendant  his  costs  under  the  43  Geo.  3,  c. 
461,  s.  3,  the  plaintiff,  in  answer  thereto  by  his  af- 
fidavit, denied  an  agreement  which  was  proved  at 
the  trial,  and  swore  that  the  whole  sum  claimed 
justly  due  to  him :  the  court  acted  upon  the 
►  given  at  the  trial,  and  made  the  rule  ab- 
GkswUU  y.  Jfttetint,  1R&C.  91. 


An  application  for  costs,  under  the  statute, 
cannot  be  supported  by  reference  to  the  notes  at 
the  judge  before  whom  the  cause  was  tried. 
Fountain  v.  Young,  1  Taunt  60 :  &  C.  not  S.  P. 
6  Esp.  113. 

An  affidavit  made  to  support  such  an  applica- 
tion must  show  that  there  was  no  reasonable  or 
probable  cause  for  the  arrest    Id 

Upon  an  application  without  sufficient  grounds, 
the  court  of  C.  P.,  in  discharging  the  rule,  di- 
rected the  costs  of  the  motion  to  be  paid  by  the 
defendant's  attorney.  Rolfe  v.  Rogers,  and  Rogers 
v.  Burgess,  4  Taunt  191. 

Where  the  plaintiff  recovers  a  lees  sum  than 
that  for  which  be  arrests  the  defendant,  and  a 
motion  is  made  to  give  the  defendant  his  costs, 
the  court  will  take  into  their  consideration  the 
way  in  which  the  debt  was  contracted;  and, 
therefore,  where  the  debt  sued  for  was  for  beer 
supplied  to  a  person  who  was  habitually  drunk, 
and  the  court  thought  the  plaintiff  was  not  enti- 
tled to  recover  it : — Held,  that  this  was  a  case  of 
want  of  probable  cause  within  the  meaning  of  the 
act,  though  the  beer  was  proved  to  have  been  de- 
livered.   Erie  y.  Wynne,  2  DowL  P.  C.  23. 


X.  Operation  of  Welsh  Judicature  Acts. 

13  Geo.  3,  e.  51.]— Where  at  a  trial  at  Here- 
ford, upon  a  cause  of  action  arising  in  Wales,  the 
plaintiff  recovered  only  51*,  the  judge  thought 
himself  bound  to  certify.  Cooper  v.  Davies,  1 
Esp.  463 — Kenyon. 

That  part  of  the  statute  which  relates  to  the 
plaintiff  paying  costs  to  the  defendant,  in  personal 
actions  arising  in  Wales  and  tried  in  England, 
unless  10/.  are  recovered,  was  wholly  repealed 
from  the  24th  June,  1824,  and  the  21st  sect  of 
the  5  Geo.  4,  c.  106,  enacting  nearly  similar  pro- 
visions, except  501.  be  recovered,  did  not  come 
into  operation  till  the  6th  November,  1824;  so 
that  in  all  actions  tried  between  those  days,  nei- 
ther of  the  statutes  applied,  and  the  plaintiff  got 
the  same  coats  as  if  the  cause  arose  entirely  in 
England.  Moore  v.  Williams,  1 C.  &.  P.  468— Tent. 

An  action  of  covenant  for  not  levying  a  fine 
was  a  personal  action  within  the  13  Geo.  3,  c  51, 
s.1.    Davis  v.  Jones,  1  N.  R.  267. 

5  Geo.  4,  c.  106.]— Under  5  Geo.  4,  c.  106,  s. 
21,  where  a  verdict  was  found  for  less  than  50/., 
it  was  in  tbe  discretion  of  the  judge  who  tried  the 
cause,  whether  he  would  testify  that  the  cause  of 
action  arose  in  Wales,  and  that  defendant  was 
resident  there  at  the  time  of  the  service  of  pro- 
cess ;  and  his  decision  could  not  be  revised  by  the 
court  Jones  v.  Kenrick,  2  M.  &,  R.  448;  8  B. 
&,  C.  337 ;  M.  &,  M.  179. 

Lord  Tenterden,  C.  J.,  refused  to  testify  where 
the  evidence  was  merely  that  the  defendant's 
usual  place  of  residence  was  in  Wales.    Id 

To  entitle  the  defendant,  who  at  the  time  of  the 
service  of  the  writ  was  resident  in  Wales,  to  costs, 
tbe  judge  who  tried  the  cause  must  have  certified 
that  the  defendant  was  then  resident  in  Wales. 
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It  was  not  sufficient  to  state  in  the  certificate  the 
evidence  from  which  such  conclusion  may  be 
drawn.    Jardine  v.  Lewis,  9  B.  &  C.  545. 

The  court,  without  a  judge's  certificate,  would 
not  enter  a  suggestion  on  the  roll  to  deprive  the 
plaintiff  of  his  costs,  in  an  action  where  the  defen. 
dant  resided  in  Wales  at  the  time  of  serving  pro- 
cess, although  the  sura  recovered  was  under  502. 
Mortimer  v.  Harris,  9D.&R.  534. 


XI.  Operation  of  other  Statutes. 

Although  a  plaintiff,  in  an  action  on  the  5  Eliz. 
c.  4,  be  not  entitled  to  costs  if  be  recover,  yet  he 
must  pay  them  if  the  verdict  be  found  against 
him.    Jeynes  v.  Stevenson,  BulL  N.  P.  194. 

A  certificate  under  19  Geo.  2,  c  34,  or  4  Geo. 
3,  c  15,  may  be  granted  at  a  period  subsequent 
to  the  trial,  and  out  of  court  Sullivan  v.  Mon- 
tague, 1  Dougl.  106. 

The  costs  of  issuing  writs  of  distringas  under 
stat  1G  Geo.  3,  c.  50,  are  to  be  paid  before  ap- 
pearance, though  no  issue  be  levied.  Martin  v. 
jbwnshend,  5  Burr.  2725. 

A  judge's  certificate  that  a  custom-house  officer 
«  had  probable  cause  for  seizing  goods,"  does  not 
extend  to  injuries  accompanying  such  seizure,  so 
as  to  prevent  the  plaintiff  from  recovering  damages 
and  costs  under  stat  23  Geo.  a,  c  70,  s.  29,  and 
26  Geo.  3,  c  40,  s.  31.  Baldwin  v.  Tankard,  1 
fl.  Black.  28. 

In  a  suit  by  the  crown  upon  a  bond  under  the 
Poet-Horse  Act,  the  court  cannot  give  costs,  al- 
though  the  farmer  of  the  duties  is  the  real  party 
against  the  crown.    Rex  v.  Corum,  1  Anst  50. 

The  defendant,  in  order  to  deprive  the  plaintiff 
of  his  costs,  under  43  Geo.  3,  c.  141,  tendered 
evidence  to  show  that  the  offence  mentioned  in 
the  conviction  had  actually  been  committed  by 
the  plaintiff:  it  was  held,  however,  that  that  sta- 
tute applied  only  to  cases  where  convictions  had 
been  quashed,  and,  therefore,  that  the  evidence 
was  not  admissible  for  that  purpose.  Qunre, 
whether  it  was  admissible  in  mitigation  of  da- 
mages? Rogers  v.  Jones,  5  D.  &  K.  268;  3  B. 
AC.  409;  R.&M.  129. 

Held,  upon  the  stat  52  Geo.  3,  c  113,  s.  93, 
(Birmingham  Paving  Act),  which  gives  costs 
in  all  cases  where  a  verdict  shall  be  found  for 
any  defendant,  that  four  of  several  defendants 
who  had  obtained  verdicts  were  entitled  to  costs, 
although  the  verdict  was  against  the  rest  Hall 
v.  Smith,  2  Bing.  267 ;  9  Moore,  226. 


XII.  Several  Issues. 

1.  Part  only  for  Plaintiff. 

No  costs  shall  be  allowed  on  taxation  to  a 
plaintiff  upon  any  counts  or  issues  upon  which 
be  has  not  succeeded ;  and  the  costs  of  all  issues 
found  for  the  defendant  shall  be  deducted  from 
the  plaintiff's  costs.  Reg.  Geiu,  K.  R,  C.  P.  & 
Ezck,  BLT.  2  W.  4, 1  DowLP.C.  193;  8  Bing. 
299;  1  M.  &  Scott,  425;  3  R  &  AdoL  385;  2  C. 
dtJ.189;3Tyr.347;4Bligh,N.S.6QL 


The  role  is  prospective,  and  appose  to  il 
taxations  after  the  commencement  of  Eusx 
term.  Cox  v.  TJtomaeon,  2  G  At  J.  498;  lDosi 
P.C.572;2Tyr.411. 

Before  the  rule,  a  plaintiff  wit  entitled  tout 
costs  of  those  counts  only  on  which  he  ottnsl 
judgment.  Penson  v.  Lee,  2  B.  &,  P.  334;  ora- 
ruling,  Spicer  v.  Teasdale,  2  B.  &  P.  49 ;  Bridg* 
v.  Raymond,  2  W.  Black.  800 ;  Norris  r.  Waft* 
2  W.  Black.  1199.  And  see  Tempest  ?.  Jfocsjf, 
1  Wils.  331;  Costa  v.  Sayer,  2  Burr.  753. 

And  there  being  several  defendants,  lonetf 
whom  suffer  judgment  by  default,  made  no  at 
ference.  Morgan  v.  Edwards,  2  Mush.  201;  ( 
Taunt  398. 


When  there  are  issues  joined  on  several 
and  on  some  a  verdict  for  the  plainthT,  tad  ■ 
others  for  the  defendant,  the  defendant  mi  s* 
entitled  to  costs  on  that  part  of  the  record  • 
which  the  verdict  was  found  for  bin.  Beta* 
v.  Green,  2  Dougl.  677. 

If  there  were  two  distinct  causes  of  actia* 
two  counts,  and  as  to  one  the  defendant  sdad 
judgment  to  go  by  default,  and  as  to  the  olkf 
took  issue  and  obtained  a  verdict,  he  waieotiH 
to  judgment  for  his  costs  on  the  latter  esM 
notwithstanding  the  plaintiff  was  entitledtoj*4^ 
ment  and  costs  on  the  first  count  Day  t./sM 
3T.R.654, 

Under  the  rule,  it  has  been  held  Oat  fh» 
the  general  issue  is  pleaded  to  a  dedaralioa  ca> 
tuning  several  counts,  it  tenders  a  distinct  isw 
upon  each  count ;  and,  upon  taxation,  the  defc> 
dant  is  entitled  to  the  costs  of  those  ceoati**} 
for  him.  Cox  v.  Thomason,  2  C  dt  J.  &'1 
DowLP.C.572;2Tyr.411. 

And  if  a  verdict  be  found  for  the  pbntf  • 
some  counts,  and  for  the  defendant  on  othen,* 
defendant  is  entitled  to  have  the  costs  of  bW 
counts  which  are  found  for  him  deducted  fi* 
the  general  costs  in  the  cause.  Kmgk  ▼•  *JJ 
2  M.  &  Scott,  797;  9  Bing.  643;  1  Do*UC 
730. 

Where,  after  verdict  for  the  nlaintift  *fy** 
a  special  case,  one  of  the  defendant's  pleaisj* 
bad,  he  is  not  entitled  to  the  costs  of  ***■*? 
support  of  that  plea.  Cartwrightx.C**\,lV+ 
P.  C  529. 


Where  a  plaintiff  succeeds  on  one  <***£* 
issues*  and  the  defendant  succeeds  on  the  one*, 
but  the  defendant's  witnesses  are  as  necemar;  • 
the  issues  found  against  him,  as  on  the  ssJJ 
found  for him,  the  plaintiff  will  J*^?*^? 


costs  of  all  his  witnesses  upon  the  iswegf** 
him,  and  the  defendant  to  none  of  his,  Ik*** 
v.  Cohen,  1  DowL  P.  C.  533. 

■*  a* 

Where  witnesses  are  called  to  "b*?JT 
charges  contained  in  counts  upon  which  v*  * 
fendant  obtains  a  verdict,  it  is  in  the  •***•* 
the  prothonotary  to  allow  or  disallow that* 
penses,  as  he  may  conceive  their  evidence  aistsw 
to  those  counts  upon  which  the  plaintiff  satfj* 
Andrews  v.  Thornton,  1  M.  &,  Scott,  670;  M* 
431. 


Where 
of  defendant,  and  judgment  is 
for  plaintiff  nou  oMaoss  n 
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is  entitled  to  the  costs  of  the  immaterial  issues. 
Ooodburne  v.  Bowman,  9  Bing.  667 ;  3  M.  &  Scott, 
69;2DowLP.  C.  206. 

Where,  in  trespass,  the  jury  found  for  the  de- 
fendant upon  a  plea  which  went  to  the  whole 
cause  of  action,  and  the  judge  thereupon  dis- 
charged them  as  to  the  other  issues: — Held,  that 
the  defendant  was  not  entitled  to  the  costs  of  the 
pleadings  or  witnesses  in  respect  of  the  issues 
upon  which  no  verdict  was  given.  VaUance  v. 
Adam,  2  DowL  P.  C.  118. 

2.  Several  Defendants* 

By84r  9  Will  3,c.  11, 1. 1,  where  several  are 
defendants  in  actions  of  trespass,  assault,  false 
imprisonment,  or  ejectione  firms,  and  any  one 
or  more  shall  be  acquitted,  the  persons  acquitted 
■ball  be  entitled  to  costs,  unless  the  judge  shall 
immediately  after  trial,  in  open  court,  certify 
upon  the  record  that  there  was  a  reasonable  cause 
for  making  such  persons  defendants. 

By  3  4r  4  WUL  4,  c  42,  a.  32,  where  several 
persons  shall  be  made  defendants  in  any  personal 
action,  and  any  one  or  more  of  them  upon  the 
trial  of  such  action  shall  have  a  verdict  pass  for 
him  or  them,  every  such  person  shall  have  judg- 
ment for,  and  recover  his  reasonable  costd,  unless 
die  judge  before  whom  such  cause  shall  be  tried 
■nail  certify  upon  the  record,  under  his  hand,  that 
there  was  reasonable  cause  for  making  such  per- 
son a  defendant  in  such  action. 

The  8  &  9  W.  3,  does  not  extend  to  an  action 
of  assault  against  several,  one  of  whom  had  let 
judgment  go  by  default,  and  the  others  had 
pleaded  not  guilty,  which  was  found  for  them. 
Collin*  y.  Harrison,  1  Selw.  N.  P.  41— Wilmot 

That  statute  does  not  extend  to  an  action  of 
debt  on  bond  against  executors,  one  of  whom  is 
acquitted  on  the  plea  of  plene  administravit  prater. 
JNarfolk  {Duke)  v.  Anthony,  2  Tidd's  Prac  1023. 

Nor  does  it  extend  to  an  action  on  the  case  for 
a  malicious  prosecution;  although  the  plaintiff 
allege  in  his  declaration,  that  the  defendant  ma- 
liciously caused  him  to  be  apprehended  by  virtue 
of  a  magistrate's  warrant,  and  to  be  falsely  im- 
prisoned, and  detained  in  prison  for  a  long  time. 
In  such  an  action,  one  of  several  defendants  ob- 
taining a  verdict  is  not  therefore  entitled  to  his 
costs  under  that  statute,  if  a  verdict  pass  against 
the  others.  Murray  v.  Nichols,  6  Bing.  530;  4 
M.&P.280. 

In  a  ease  of  trespass  against  several  for  taking 
foods  as  a  distress ;  on  a  verdict  against  one,  the 
judge  granted  a  certificate  under  that  statute, 
that  there  was  reasonable  ground  for  making  the 
other  a  defendant,  for  the  purpose  of  depriving 
him  of  his  right  to  costs.  Purneaux  v.  Fatherly, 
4  Camp.  136— EDenborough. 

If  one  of  several  defendants  in  an  action  of 

trespass  and  false  imprisonment  be  acquitted,  a 

certificate  granted  under  that  statute  will  deprive 

'  him  of  his  costs,    Aaron  v.  Alexander,  3  Camp. 

35— EUenborough. 

Where  some  defendants  demurred  to  some 
counts*  and  the  other  defendants  went  to  issue 


upon  them,  and  all  the  defendants  went  to  issue 
upon  the  other  counts,  and  those  defendants  who 
demurred  got  judgment  upon  the  demurrer  be* 
fore  the  issues  were  tried: — Held,  that  they  were 
not  entitled  to  have  their  costs  taxed  upon  that 
judgment,  under  the  8  At  9  WilL  3.  Forbes  v. 
Gregory,  1  Dowl.  P.  C.  679;  1  C.  &  M.  435: 
&  C.  nom.  Forbes  v.  King,  3  Tyr.  385. 

Where  in  an  action  against  several  defendants, 
who  sever  in  their  defences,  judgment  is  obtained 
by  one  whose  plea  amounts  to  an  absolute  bar, 
the  other  defendants  shall  have  the  benefit  of  it, 
and  not  pay  costs;  but  if  the  plea  be  merely  a 
discharge  to  the  party  pleading  it,  the  others  will 
still  be  liable  to  costs,  if  they  fail  on  their  own 
pleas,  though  the  plaintiff  fail  as  to  the  other. 
Baylis  v.  Dinely,  2  Chit  153. 

Where  in  trespass  two  defendants  pleaded,  1st, 
not  guilty,  and  2ndly,  separate  justifications,  and 
one  obtained  a  general  verdict,  and  the  other  a 
verdict  on  his  justification  only : — Held,  that  the 
latter  was  not  entitled  to  any  costs  on  the  issue 
found  for  him.  Hdroyd  v.  Breare,  4  B.  &  A. 
700. 

Three  defendants  being  sued  in  trespass  for 
assault  and  false  imprisonment  appeared  by  the 
same  attorney,  but  severed  in  pleading.  The 
same  evidence  was  adduced  for  all,  with  the  ex- 
ception of  one  witness,  who  was  called  for  one  of 
them  separately;  that  one  being  acquitted,  the 
master  taxed  him  40s.  costs  only :— Held,  that  he 
was  entitled  on  taxation  to  recover  from  the 
plaintiff  his  aliquot  proportion  of  the  costs  in- 
curred by  the  three  on  their  joint  retainer,  as 
well  as  the  costs  he  had  separately  incurred,  on 
satisfying  the  master  that  he  was  not  indemnified 
by  the  other  defendants.    Griffiths  v.  Kynaston, 

2  Tyr.  757. 

One  of  two  defendants  in  replevin  cannot  have 
his  costs  upon  acquittal.    Ingle  v.  Wordsworth^ 

3  Burr.  1284;  1  W.  Black.  355.    ' 

On  a  joint  plea  of  not  guilty  to  trespass  and 
assault,  if  one  defendant  be  found  guilty  with  Is. 
damages  and  Is.  costs,  and  the  other  acquitted, 
the  latter  is  only  entitled  to  40s.  costs.  Hughe* 
v.  Chitty,  2  M.  &,  S.  172. 

If  there  be  two  defendants  in  an  action  of  as- 
sumpsit, one  of  whom  suffers  judgment  by  de* 
fault,  and  the  other  obtains  a  verdict,  he  who  ob- 
tains the  verdict  is  also  entitled  to  costs.  Shrubb- 
v.  Barrett,  2  H.  Black.  28. 

In  a  joint  action  of  assumpsit  against  three- 
defendants,  two  of  them  pleaded  together,  and* 
the  third  by  another  attorney.  The  two  former 
only  appeared  at  the  trial,  and  a  verdict  having 
been  found  for  the  defendants  generally,  judg- 
ment was  signed,  and  the  costs  taxed  by  those 
two  were  paid  by  the  plaintiffs.  The  court,  on 
the  motion  of  the  third  defendant,  refused  to  di- 
rect the  prothonotary  to  review  the  taxation,  and 
allow  his  costs.  Smith  v.  Campbell,  4  M.  St  P* 
469 ;  6  Bing.  637. 

Where  there  are  several  defendants,  who  ob- 
tain a  verdict  generally,  the  costs  of  all  must  be 
taxed  at  the  same  time,  although  they  defend 
separately.    Id. 
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Where,  by  an  order  of  reference  made  in  a 
eauae  where  there  were  two  defendants,  the  costs 
were  directed  to  abide  the  event,  and  one  of  the 
defendants  neither  attended  before  the  arbitrator, 
nor  took  any  other  part  in  the  proceedings  before 
him;  quare,  whether  upon  an  award  in  favour  of 
the  other  defendant,  the  master  had  power  to  tax 
costs  for  the  two  separately  ?  Dickins  v.  Jarvis, 
5B.  &C.528;8D.  &R.285. 


3.  New  Assignment. 

Where  the  plaintiff's  cause  of  action  is  alto- 
gether denied  by  the  defendant's  pleas,  and  at 
the  trial  the  plaintiff  obtains  a  verdict  on  some 
issues,  and  the  defendant  on  others,  the  plaintiff 
is  entitled  to  the  costs  of  the  issues  found  for 
him,  which  include  the  general  costs  of  the  trial, 
but  not  the  costs  of  the  issues  found  for  the  de- 
fendant ;  on  which,  however,  the  latter  is  not  en- 
titled  to  claim  any  costs  from  the  plaintiff:  but 
where  the  defendant  suffers  judgment  by  default 
as  to  some  causes  of  action,  and  pleads  as  to  others, 
and  the  plaintiff  takes  issue  on  the  pleas,  and  at 
the  trial  all  the  issues  are  found  for  the  defendant, 
the  latter  is  entitled  to  the  costs  of  the  issues 
found  for  him,  and  the  plaintiff  to  those  only  of 
the  judgment  by  default  Where,  therefore,  to  an 
action  of  trespass,  the  defendant  pleaded  the  ge- 
neral issue  to  the  whole  declaration,  and  several 
special  pleas  as  to  part,  and  the  plaintiff  new  as- 
signed, and  the  defendant  suffered  judgment  by 
default  as  to  the  new  assignment,  and  the  plain- 
tiff was  bound  to  go  to  trial  to  get  rid  of  the  ge- 
neral issue,  which  would  otherwise  have  barred 
his  whole  action,  and  he  could  not  by  any  other 
means  have  obtained  damages  on  the  judgment 
by  default:— Held,  that  the  plaintiff  was  entitled 
to  the  genera]  costs  of  the  cause,  including  those 
of  the  trial,  although  the  Jury  found  a  verdict  for 
the  defendant  on'  one  of  the  special  pleas,  the 
costs  of  such  issue  being  deducted,  but  not  al- 
lowed to  him  on  that  issue.  House  v.  Thames 
Navigation,  6 Moore,  324;  3B.&R  117:  8.  P. 
Broadbent  v.  Shaw,  2  R  &,  Adol.  940;  1  DowL 
P.  C.  336. 

So,  although  the  jury  find  a  verdict  for  the  de- 
fendant upon  all  the  special  pleas  which  cover 
part  only  of  the  trespasses.  Booth  v.  Ibbatson, 
1  Y.  &,  J.  354. 

Trespass  quere  clausum  fregit:  pleas,  not 
guilty,  and  justifications  under  a  right  of  way : 
issue  joined  on  not  guilty ;  right  of  way  traversed, 
and  issue  joined  thereon.  New  assignment  and 
judgment  by  default  thereon ;  verdict  for  plaintiff 
Is.  on  issue  of  not  guilty ;  40s.  damages  on  the 
new  assignment;  and  verdict  for  defendant  on  one 
of  the  justifications : — Held,  that  as  the  defendant 
had  not  withdrawn  the  general  issue,  and  the 
plaintiff  was  put  to  the  expense  of  going  to  trial 
to  prove  the  trespass,  the  plaintiff  was  entitled  to 
the  general  costs  of  the  cause.  Vicker*  v.  GaUi- 
ttsre,  5  Bing.  196;  2M.&P.  359. 

Trespass  quare  clausum  fregit :  pleas,  lib.  ten. 
and  four  special  pleas:  replication,  issue  on 
all  the  pleas,  and  a  new  assignment;  judgment 
by  default  on  all  the  trespasses  newly  assigned, 


and  a  relinquishment  of  the  fear  hit  pha  vfcf 
as  they  related  to  the  trespasses  newly  aarigiat 
One  shilling  damages  assessed  on  the  judgrat 
by  default  Record  went  down  for  trial,  awl  w- 
diet  found  for  the  plaintiff  on  the  plea  of  lib.  ten, 
and  for  the  defendant  on  all  the  other  pleus- 
Held,  that  as  the  defendant  had  left  the  play 
lib.  ten.  to  the  declaration  on  the  record,  thepkia- 
tiff  was  forced  to  go  down  to  trial,  and  thereto 
was  entitled  to  the  general  costs  of  the  cam 
Forester  v.  Dale,  1  DowL  P.  a  412. 

One  count  in  trespass,  and  several  pleas  of  jav 
tification,  on  which  issues  were  taken;  newav 
signment,  as  to  which  judgment  by  default;  i* 
nire  as  well  as  to  assess  the  damages  on  the  nnf- 
ment  by  default  as  to  try  the  issues;  all  their 
sues  found  for  the  defendant :— Held,  that  tb) 
defendant  was  entitled  to  the  costs  of  those  issa- 
Orjffitks  v.  Dovies,  8  T.  R.  466. 

So,  he  is  entitled  to  the  whole  costs  of  the  ttf. 
provided  no  other  plea  averring  the  trespass*  ne* 
ly  assigned  be  found  for  the  plaintiff.  Crav* 
Johnson,  4  M.  Sl  R.  290;  9  B.  &.C.  613. 

Where  a  declaration  in  trespass  consist!  of  a* 
count  only,  and  the  defendant  justifies  partef  a\ 
and  the  plaintiff  new  assigns  without  taking sss 
on  the  special  plea,  and  obtains  a  verdict,  hesa> 
titled  to  the  costs  of  all  the  pleadings,  da**! 
v.  titurt,  1  T.  R.  636. 

Where  in  trespass  quare  cteosum  fagift  * 
defendant  pleads  not  guilty,  and  ajostiseMBia 
a  right  of  way,  and  the  plaintiff  traverse  w 
right  of  way,  and  new  assigns  extra  visa;  * 
there  is  a  verdict  for  the  plaintiff  with  law 
mages  on  the  new  assignment,  and  for  the  da** 
dant  on  the  justification ;  the  plaintiff  is  e&w* 
to  full  costs,  deducting  the  defendant'!  co*»  • 
the  issue  found  for  him.  Martini.  Vsk***1 
East,  350. 

In  trespass  quare  clausum  fregit,  the  daw 


signment  extra  viam,  and  obtained  a  verdict*** 
the  issue  of  not  guilty,  and  on  the  new  a**> 
ment,  with  Is.  damages :— Held,  that  be  *»* 
titled  to  full  costs.  Taylor  v.  ivtfftsfit,  3&* 
A.  443. 


So,  where  the  defendant  pleaded  firj J* 
guilty,  secondly,  a  justification  of  a  right  of*J 
and  lastly,  liberum  tenementum;  aw  the  if** 
tiff  joining  issue  on  the  first,  traversed  <*<**** 
and  last  pleas,  and  new  assigned  as  to  the  i***' 
and  an  arbitrator  found  for  him  generally *»* 
first  and  last  pleas,  and  also  on  the  y*^ 
ment,  with  Is.  damages,  and  for  the  di*ijdj* 
the  second  plea.*— Held,  that  the  P**jg*T 
entitled  to  Mb  full  costs,  te^B^^****? 
costs  on  the  issue  found  for  him,  afrheafk^ 
witnesses  of  the  latter  were  detained  atd***** 
by  the  plaintiff's  having  withdrawn  bit  rtegjjf 
the  purpose  of  amending  it  TVonas*  v.  J***1, 
3  Moore,  555;  1  B.  &,  B.  2». 

Whore,  in  trespass  quare  ckosam  fiegiU 
defendant  pleaded  a  right  of  way,  eemsg  s* 
breadth  of  the  way,  and  the  plaintiff*** 
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ad,  to  which  the  defendant  pleaded  not  guilty  ;i 

on  a  verdict  for  the  plaintiff,  on  the  new  assign-  A  declaration  in  trespass  contained  four 
meat,  with  30*.  damages,  it  wai iheld  that  he  was  for  f^ng  in  „«,  plaintiff's  several  ar 
not  entitled  to  his  full  costs.    Cockerel  v.  Allan. 


3DoagL109. 

The  question  of  apportionment  of  costs  be- 
tween plaintiff  and  defendant,  on  the  several  is- 
sues  in  trespass  quare  clausum  fregk,  of  not 
guilty,  right  of  way  by  prescription*  by  grant, 
and  on  new  assignment  extra  viam,  the  first  and 
third  issues,  and  the  new  assignment  as  to  part, 
being  found  for  the  plaintiff,  and  the  second  is- 
sue, and  the  other  questions  on  the  new  assign- 
ment, for  the  defendant,  having  been  brought 
fully  before  the  court  of  Exchequer,  who  took 
time  to  consider  it,  it  was  decided  that  the  de- 
fendant was  only  entitled  to  the  disallowance  to 
the  plaintiff  of  the  costs  of  the  issues  found  for 
the  defendant,  and  was  not  entitled  beyond  that 
to  have  the  costs  of  those  issues  deducted  from 
the  costs  allowed  to  the  plaintiff.  Hopkins  v. 
Barnes,  2  Price,  136. 

In  trespass  for  cutting  down  trees,  the  defen- 
dant pleaded,  first,  not  guilty ;  secondly,  several 
pleas  of  justification,  because  the  trees  obstruct- 
ed a  highway ;  and  the  plaintiff  in  his  replication 
joined  issue  on  the  plea  of  not  guilty,  and  denied 
the  highway,  and  new  assigned  cutting  down  trees 
extra  viam ;  and  the  defendant  joined  issue  on  the 
ipecial  plea,  and  suffered  judgment  by  default  on 
the  new  assignment ;  the  jury  having  found  a  ver- 
lictfor  the  defendant  on  the  issues  on  the  special 
jileas,  and  assessed  damages  on  the  new  assign- 
ment:— Held,  that  the  plaintiff  was  entitled  to 


4.  What  i$  the  substantial 

counts 
fishing  in  the  plaintiff's  several  and  free 
fishery,  and  taking  away  his  fish.  Pleas,  first,  not 
guilty ;  secondly,  that  the  locus  in  quo  belonged 
to  J.  S. ;  and  thirdly  and  fourthly,  that  the  sever 
ral  and  free  fishery  belonged  to  him.  The  plain- 
tiff newly  assigned,  setting  out  the  abuttals  of  hie 
close,  and  traversed  J.  S.'s  several  and  free  fishery 
in  his  replication.  Pleas  to  the  new  assignment, 
first,  not  guilty ;  secondly,  that  the  close  newly 
assigned  was  the  soil  of  J.  S. ;  and  thirdly,  that 
he  had  common  of  fishery  over  it  The  last  issue . 
was  found  for  the  defendant,  as  well  as  that  part 
of  the  first  which  related  to  the  second,  third,  and 
fourth  counts  of  the  declaration.  All  the  other 
issues  were  found  for  the  plaintiff  with  Is.  da- 
mages, and  40s.  costs  on  the  first  count : — Held, 
that  the  defendant  was  entitled  to  the  general 
costs  of  tho  action,  deducting  only  the  costs  of 
such  issues  as  were  found  for  the  plaintiff,  on  the 
ground  that  the  whole  cause  of  action  had  been 
substantially  found  for  the  defendant  on  the  last 
issue.  Bennett  v.  Cotter,  4  Moore,  110;  1  B.  & 
a  465.    And  tee  2  Moore,  83. 

Trespass  for  breaking  and  entering  the  plain- 
tiff's free  fishery  in  A.,  and  also  in  &,  and  also 
in  A.  and  B.:  pleas,  first,  not  guilty;  second, 
that  the  said  free  fisheries  were  parcel  of  a  navi- 
gable harbour,  &o,  common  to  all  the  king's  sub- 
jects. Replication,  prescribing  for  a  free  fishery 
in  the  said  place  in  right  of  the  plaintiff's  manor. 
Rejoinder,  taking  issue  on  such  prescription : — 
Held,  that  on  verdict  for  the  plaintiff  on  the  ge- 


uH  costs,  except  upon  the  issues  on  the  special  neral  issue,  and  for  the  defendant  on  the  prc- 
rieas ;  and  that  the  defendant  was  not  even  enti-  scription,  the  latter  going  to  the  whole  declar a- 


led  to  costs  on  those  issues.    Longden  r.  Bourn, 
I  A  tX  C.  27& 

In  trespass,  the  defendant  pleaded,  first,  not 
ruihy;  and,  secondly,  justification.  Issue  on 
he  first  plea,  traverse  to  the  second,  and  new 
tssignment  for  excess.  Issue  joined  on  the  tra- 
ente,  plea  of  not  guilty  withdrawn,  &&,  judg- 
aent  by  default  on  the  new  assignment,  noL  pros. 
m  to  tho  issue  on  the  second  plea,  and  a  writ  of 
nqoiry  executed  on  the  judgment  by  default : — 
lead,  that  the  plaintiff  was  only  entitled  to  the 
net*  of  executing  a  writ  of  inquiry.  Ruddock  v. 
last*,  1  DowL  P.  C.  467. 

Where,  in  trespass  quare  clausum  fregit,  the 
aiy  found  for  the  defendant  on  the  issue  taken 
n  a  common  right  of  way  pleaded,  and  found 
ne  shilling  damages,  by  consent,  on  a  new  al- 
ignment, to  which  there  was  judgment  by  de- 
salt: the  defendant  was  held  by  the  court  of 
Exchequer  to  be  entitled  to  the  general  costs  of 
be  trial;  and  the  plaintiff  not  to  be  entitled,  on 
he  taxation  of  costs,  to  have  allowed  to  him  the 
oeta  of  the  assessment  of  damages,  as  the  costs 
f  executing  an  inquiry,  although  he  had  a  wit- 
eea  attending  at  the  trial  to  prove  notice  given 
>  the  defendant  before  action  brought,  not  to 
teepees  extra  viam :  and  the  master  having  al» 
rwed  the  plaintiff  costs  on  that  principle,  was 
rdered  to  review  his  taxation  in  that  respect; 
ie  eonrt  holding  that  he  was  entitled  to  no  more 
CM**  than  damages.    Hsrbet  t.  Rand,  9  Price, 
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tion,  the  plaintiff  was  not  entitled  to  costs.     Vi- 
vian v.  Blake,  11  East,  263. 

The  defendant  in  replevin  avows  for  rent  in 
arrear,  and  that  the  goods  had  been  clandestinely 
removed.  The  plaintiff  pleads,  first,  non  tennit; 
second,  no  rent  in  arrear;  and,  third,  that  the 
goods  were  not  clandestinely  removed.  The  last 
issue  only  was  found  for  the  plaintiff: — Held, 
that  the  defendant  was  entitled  to  deduct  from 
the  plaintiff's  costs,  the  costs  of  the  two  first 
issues  which  were  found  for  the  defendant  Cook 
v.  Green,  1  Marsh.  234;  5  Taunt  594. 

5.  Demurrers. 

If  one  of  several  pleas  pleaded  by  defendant 
be  adjudged  bad  on  a  demurrer  to  nJainthY's  re- 
plication, the  plaintiff  is  entitled  to  have  the  costs 
of  those'  pleadings  deducted  from  the  costs  taxed 
for  the  defendant  upon  the  postea,  if  afterwards, 
upon  trial  of  the  issues  joined  on  the  other  pleas, 
defendant  should  have  a  verdict,  even  though  it 
should  appear  on  the  whole  of  the  record  that  the 
plaintiff  had  no  cause  of  action.  Duberley  v. 
Page,  2  T-R.  391. 

Where  a  declaration  consists  of  two  counts, 
and  there  is  a  joinder  in  demurrer  on  plea  to  one, 
and  plea  to  the  other,  and  judgment  for  defendant 
on  the  former,  and  verdict  against  him  on  the 
latter,  plaintiff  is  entitled  to  tests  on  verdict,  but 
hot  defendant  on  demurrer.  Astley  v.  Young,  2 
Burr.  1332. 
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If  the  plaintiff  take  issue  on  several  pleas,  one 
of  which  is  insufficient  in  law,  and  has  a  verdict 
on  all  the  issues  except  that  joined  on  the  insuffi- 
cient plea,  which  is  found  for  the  defendant,  and 
afterwards  judgment  is  entered  up  for  the  plain- 
tiff;  still  he  shall  not  be  allowed  any  costs  upon 
the  issue  found  for  the  defendant  Kirk  v.  Newill, 
1  T.  R.  266. 

Where  in  assumpsit  the  defendant  pleaded  the 
general  issue,  and  the  statute  of  limitations  to  the 
whole  sum  demanded,  and,  as  to  part  of  it,  that 
the  promises  were  made  by  the  defendant's  testa- 
tor,  and  one  A.  B.  jointly,  which  A.  B.  survived 
the  other,  and  is  still  living ;  and  this  last  issue 
was  found  at  the  trial  for  the  defendant,  and  the 
other  two  issues  for  the  plaintiff  who  thereupon 
had  judgment  for  the  rest  of  his  damages  and 
costs :— Held,  that  the  defendant  was  not  entitled 
to  have  the  costs  of  the  issue  found  for  her  de- 
ducted from  the  costs  of  the  trial,  which  the 
plaintiff  was  entitled  to  on  the  issues  found  for 
him :  alitor  where  all  the  issues  at  the  trial  are 
found  for  tho  defendant,  but  the  plaintiff  has 
judgment  upon  demurrer,  and  recovers  damages 
on  a  writ  of  inquiry.  Poetan  v.  Stamoay,  5  East, 
261 ;  1  Smith,  49U. 


for  pleading  the  matters  on  which  those  isi 


6.  Certificate  under  4  Sf  5  Anne,  c.  16. 

By  4  ^r  5  Anne,  e.  16,  as.  4  Se  5,  leave  to  plead 
several  matters  is  given  to  defendants  and  plain- 
tiffs in  replevin ;  and  if  any  such  matter  shall, 
upon  a  demurrer  joined,  be  judged  insufficient, 
costs  shall  be  given  at  the  discretion  of  the  court ; 
or  if  a  verdict  shall  be  found  upon  any  issue  for 
the  plaintiff,  he  shall  have  costs,  unless  the  judge 
shall  certify  that  the  defendant  or  plaintiff  in  re- 
plevin had  a  probable  cause  to  plead  such  matter 
upon  which  the  issue  shall  be  found  against  him. 

The  statute,  being  a  remedial  statute,  ought  to 
be  so  construed  as  to  advance  the  remedy,  and 
this  construction  is  analogous  to  that  which  has 
been  put  upon  the  statute  of  Gloucester.  Val- 
ium v.  Simpson,  2  B.  &.  P.  368. 

In  trespass  the  defendant  pleaded  three  dif- 
ferent justifications  to  three  different  counts,  and 
on  issue  joined  had  a  verdict  for  him  on  two, 
and  against  him  on  the  third  : — Held,  not  to  be 
within  the  statute,  and  that  therefore  the  plaintiff 
was  entitled,  as  at  common  law,  to  costs  on  the 
whole  declaration.    Anon,  Bull.  N.  P.  335. 

That  statute  only  applies  to  cases  where  one 
at  least  of  the  special  pleas  is  found  for  the  de- 
fendant, which  would  entitle  him  to  the  general 
costs.    Richmond  v.  Johnson,  7  East,  583. 

If  there  be  a  certificate  against  any  more  costs 
than  damages  upon  the  stat  43  Ehz.  c.  6,  s.  2, 
the  plaintiff  shall  not  have  the  costs  of  the  double 
pleas,  on  which  all  the  issues  were  found  for  him, 
although  the  judge  have  not  certified  under  the 
Mat  4  &  5  Anne.    Id. 

Where  some  issues  in  replevin  are  found  for 
the  plaintiff,  which  entitle  him  to  judgment,  and 
some  for  the  defendant,  the  defendant  must  be 
allowed  the  costs  of  the  issues  found  for  him  out 
of  the  general  costs  of  the  verdict,  unless,  the 
judge  certify  that  the  plaintiff  had  probable  cause 


are  joined.    Dodd  v.  JoddreU,  2  T.  R.  235. 


7.  Mode  of  taxing  Co&ts. 

The  defendant  is  entitled  to  the  costs  not  only 
of  the  pleadings  which  form,  but  also  of  the  trial 
of  those  issues  which  are  found  in  his  favour. 
Brooke  v.  Willctt,  2  H.  Black.  435. 

Where  the  jury,  in  returning  a  verdict,  amy 
that  they  find  for  the  plaintiff  as  to'  part  of  the 
declaration,  he  will  not  be  allowed  the  expenses 
of  witnesses  called  to  support  a  different  part, 
although  the  verdict  be  entered  for  him  generally. 
Cocke  v.  Peachey,  2  M.  &  R.  420. 

In  trespass,  where  two  defendants  appeared  by 
the  same  attorney  and  pleaded  not  guilty,  and. 
separate  justifications,  and  one  obtained  a  verdict 
generally,  and  the  other  on  his  justification,  but 
the  plaintiff  succeeded  against  him  on  the  plea  of 
not  guilty : — Held,  that  the  master  in  taxing  the 
former  costs  was  right  in  allowing  only  one  half 
of  the  attorney's  costs  for  appearance.  Helroyd 
v.  Brcare,  4B.&A.  700. 

In  trespass  quare  clausum  fregit,  where  the 
costs  of  some  issues  were  found  for  the  plaintiff 
and  some  for  the  defendant,  and  the  prothono- 
tary  allowed  the  latter  the  general  coats  in  the 
cause,  and  the  plaintiff  the  costs  of  the  pleadings 
on  the  issues  found  for  him: — Held,  that  the 
costs  on  such  latter  issues  included  only  those 
of  the  pleadings  thereon ;  the  only  exception  be- 
ing in  an  action  of  replevin,  where  both  parties 
might  be  considered  as  actors.  Otkir  v.  Calvert, 
8  Moore,  239 ;  1  Bing.  275. 

Where  the  defendant  at  the  assises  pleaded  a 
plea  puis  darrein  continuance,  to  which  plaintiff 
having  replied,  defendant  demurred  to  the  repli- 
cation, and  obtained  judgment  on  demurrer : — 
Held,  that  he  was  entitled  to  the  costs  incurred 
since  the  plea  puis  darrein  continuance  only. 
Lyttletoni.  Cross,  6  D.  &  R.  81 ;  4B.&C.117. 

Where  in  case  against  an  agent  for  misfea- 
sance, the  declaration,  in  addition  to  special 
counts  on  the  misfeasance,  contained  two  is 
trover,  with  an  allegation  of  special  damage; 
and  the  plaintiff  failed  in  substantiating  the 
counts  for  misfeasance,  or  the  allegation  of  spe- 
cial damage,  but  recovered  on  the  common  count 
in  trover ; — Held,  that  he  was  only  entitled  to 
the  costs  of  that  count,  divested  of  special  allega- 
tion, and  the  expenses  of  such  witnesses  only  as 
wore  incurred  to  support  tho  parts  of  those  counts 
on  which  the  verdict  was  taken.  Lopes  v.  Jk 
Tustet,  7  Moore,  120  j  3  B.  &  R  292. 

The  court  will  not  send  a  taxation  back  to  the 
prothonotary  to  tax  for  the  defendant  the  costs  of 
pleading*  non  assumpsit,  where  the  phuntu%  by 
succeeding  on  another  issue,  has  entitled  himself 
to  the  general  costs  of  the  cause,  ffibbert  v.  fas, 
5  Taunt  660. 

In  an  action  on  a  policy  of  insurance,  with  a 
count  for  money  had  and  received,  if  the  defen- 
dant pay  no  money  into  court,  but  establish  as 
a  defence  that  the  risk  never  commenced,  the 
plaintiff  is  entitled  to  a  verdict  for  the  pteauom, 
though  no  demand  of  premium  was  made  by  his 


of  Executors       [COSTS]       and  Administrators.  088 


ejounssl  in  opening  the.  ease;  in  such.case  neither 
party  is  entitled  to  the  costs  of  the  first  count, 
hut  the  plaintiff  is  entitled  to  the  costs  of  the 
-count  on  which  he  succeeds,  and  so  much  of  the 
expenses  of  theirial  as  were  necessarily  incurred 
by  him  in  support  of  that  count  Penson  v.  Lee, 
a  B.  &  P.  330. 

Where  the  plaintiffs  brought  four  actions 
against  two  insurance  companies  for  a  loss  by 
fire,  ind  a  verdict  was  found  for  the  former 
against  each  company,  on  two  of  the  causes  only : 
—Held,  that  costs  were  to  be  apportioned  equally, 
although  three  causes  only  were  set  down  for 
trial  at  the  same  sittings,  there  being  a  demurrer 
pending  in  the  other.  Severn  v.  Olive,  and  Same 
t.  Sitae,  6  Moore,  235;  3  B.  &,  B.  72. 


XIIL  Liability  of  Executors   and  Adminis- 
trators. 


1.   Suing  in  representative  Character. 

By  3  &  4  Will.  4,  c.  42,  a.  31,  in  every  action 
brought  by  any  executor  or  administrator  in  right 
of  the  testator  or  intestate,  such  executor  or  ad- 
ministrator shall,  unless  the  court  in  which  such 
action  is  brought,  or  a  judge  of  any  of  the  supe- 
rior courts  shall  otherwise  order,  be  liable  to  pay 
coots  to  the  defendant  in  case  of  being  nonsuited, 
or  a  verdict  passing  against  the  plaintiff;  and  in 
all  other  cases  in  which  he  would  be  liable  if  such 
plaintiff  were  suing  in  his  own  right  upon  a  cause 
of  action  accruing  to  himself;  and  the  defendant 
•ball  have  judgment  for  such  costs,  and  they  shall 
be  recovered  in  like  manner. 

Before  the  statute,  executors  were  not  liable 
to  costs  either  upon  a  nonsuit  or  verdict,  where 
they  necessarily  sued  in  their  representative  char- 
acter, and  could  not  bring  the  action  in  their 
own  right;  as  upon  a  contract  entered  into  with 
the  testator  or  intestate,  or  for  a  wrong  done  in 
his  lifetime.  Smith  v.  Rhodes,  2  Tidd's  Prac 
1014 

The  question  was,  whether  the  money,  if  reco- 
vered, would  be  assets  in  the  hands  of  the  execu- 
lor,  and,  if  it  would,  the  executor  declaring  as 
inch  was  not  liable  to-coats.  Thomson  v.  Stent, 
I  Taunt  322. 

If  an  executor  sued  in  covenant  against  the 
eseor  of  his  testator  for  not  providing  timber 
ipon  his  own  demand  after  the  testator's  death, 
te  was  not  liable  to  pay  the  costs  of  a  judgment 
m  in  case  of  nonsuit,  because  he  must  have  de- 
lared  as  an  executor.  Cooke  v.  Lucas,  2  East, 
98.     And  see  Powley  v.  Newton,  2  Marsh.  148; 

Taunt.  543;  Booth  v.  Holt,  2  H.  Black.  277. 

In  covenant  by  the  plaintiff,  as  administratrix, 
a  a  breach  subsequent  to  the  death  of  her  intes- 
ise,  and  judgment  against  her  on  demurrer,  she 
v  not  fiable  to  costs.  TaUersaU  v.  Groote,  2 
5.  &  P.  253. 

A  plaintiff  sued  as  administrator  upon  a  con- 
met  made  with  bis  intestate,  and  assigned  by 
m  plaintiff  to  J.  SM  for  whose  benefit  the  action 
ac  brought;  it  appearing  that  the  contract  bad 
annulled,  with  the  privity  both  of  the  plain- 


tiff and  J.  &,  and  that  the  former  was  indemni- 
fied by  the  latter,  and  a  verdict  being  found  for 
the  defendant,  the  court  of  C.  P.  made  an  order 
on  the  plaintiff  to  pay  the  costs.  Comber  v. 
Hardcastle,  3  B.  &  P.  115. 

An  administrator  was  not  liable  to  costs  of 
nonsuit  when  the  cause  of  action  arose  in  the 
lifetime  of  the  intestate.  Jones  v.  Williams,  6 
M.  &  S.  170. 

Where  the  plaintiffs  sued  as  executors  for  the 
balance  Of  an  account  due  to  their  testator,  and 
it  appeared  at  the  trial  that  the  balance  claimed 
arose  out  of  matters  of  account  between  the 
plaintiffs  in  their  own  right  as  surviving  partners 
of  the  testator,  and  they  were  accordingly  non- 
suited : — Held,  that  the  court  had  no  power  to 
order  the  defendant  to  have  his  costs  taxed,  and 
allowed  him  as  costs  in  the  cause,  and  to  become 
part  of  the  judgment  Barnard  v.  Higdon,  3  B. 
&A.213. 

A.  sued  as  executrix  of  B.  on  a  policy  effected 
by  B.  in  his  lifetime,  in  which  he  was  jointly  in- 
terested with  C.  and  D.  now  living-,  and  was  non- 
suited:— Held,  that  she  was  entitled  to  the  privi- 
lege of  an  executrix,  to  be  exempt  from  costs. 
Wilton  v.  Hamilton,  1  B.  &  P.  445. 

If  an  executor  sued  as  executor  for  money 
received  by  the  defendant,  since  the  testator's 
death,  to  the  plaintiff's  use,  and  failed,  he  was 
liable  to  pay  costs.  QoldthwavU  v.  PetrU,  5  T. 
R.234.      ■ 

If  an  executor  declared  on  a  trover  and  con- 
version in  the  testator's  lifetime,  and  also  on  a 
trover  and  conversion  after  his  death,  and  was 
nonsuited,  he  was  not  liable  to  pay  costs.  Cock- 
erill  v.  Kynaston,  4  T.  R.  277. 

An  executor  or  administrator  was  liable  for 
costs  in  trover,  for  a  conversion  after  the  de&th 
of  the  testator  or  intestate.  Monkland  v.  De 
Granige,  2  Tidd's  Prac.  1015. 

If  the  conversion  were  in  the  time  of  the  ad- 
ministratrix, and  she  was  nonsuited  in  the  action 
of  trover,  she  was  liable  to  pay  costs,  though  she 
never  was  in  fact  in  possession  of  the  goods  since 
the  intestate's  death.  Bollard  v.  Spencer,  7  T. 
R.358. 

Administrators  declaring  in  trover,  on  a  pos-  ' 
session  of  the  goods  by  their  intestate,  and  a 
conversion  in  their  own  time,  and  being  non- 
suited, were  liable  to  costs ;  for  the  fact  of  their 
possession  was  immaterial,  and  they  might  sue 
in  their  own  right    HoUia  v.  Smith,  10  East,  293. 

Where  after  a  nonsuit,  it  appeared  on  the  face 
of  the  count  that  the  plaintins  might  have  sued 
in  their  own  right,  they  were  held  liable  to  costs. 
Jones  v.  Jones,  1  Bing.  249 ;  8  Moore,  146. 

Where  a  plaintiff  executor  added  one  count  as 
executor,  stating  a  cause  of  action  for  which  he 
might  declare  in  his  own  right,  if  he  was  non- 
suited, he  was  liable  to  costs.  Grimsteod  v.  Shir- 
ley, 2  Taunt  116. 

An  executor,  nonsuited,  Lc,  upon  a  declaration 
containing  a  count  on  an  account  stated  with  the 
plaintiff  as  executor,  of  moneys  owing  to  him  as 
executor,  was  liable  for  costs  in  respect  of  such 
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count.    Dowbiggin  v.  Harrison,  4M.&R.  632; 
9  £•  &  C.  666* 

A  declaration  by  an  executor  stated  that  the 
defendant,  being1  indebted  to  the  testator  at  the 
time  of  his  death,  in  consideration  thereof  promis- 
ed the  plaintiff  as  executor,  to  pay  him  the  amount 
The  statute  of  limitations  was  pleaded : — Hold, 
that  the  plaintiff,  being  nonsuited,  was  liable  to 
costs,  though  he  did  not  declare  upon  an  account 
stated.    Slater  v.  Lawson,  1  B.  &  AdoL  893. 

The  plaintiff  sued,  as  administratrix,  upon  pro- 
mises to  the  intestate  for  work  and  labour,  and 
also  on  an  account  stated  with  the  plaintiff,  as 
administratrix,  concerning  money  due  to  the  in- 
testate, and  alleged  a  promise  to  pay  her :— Held, 
that  it  thereby  appeared  that  tho  contract  was 
made  between  the  plaintiff  and  another  person 
within  the  words  of  the  slat.  33  Hen.  8,  c  15,  and 
therefore  that  after  a  nonsuit  the  defendant  was  en- 
titled to  the  costs ;  but  so  far  as  the  pleadings  were 
concerned,  to  the  costs  of  that  count  only  in  which 
the  promise  was  laid  to  be  to  the  administratrix. 
Jsbson  v.  Forster,  1  B.  &  AdoL  6. 


2.  When  Defendants. 

Pie*  of  ptene  administravU.}— Where  an  ex- 
ecutor or  administrator  pleads  several  pleas  to 
the  whole  declaration,  and  one  of  them  is  found 
for  him,  he  is  entitled  to  the  postea  and  costs, 
although  the  other  be  found  against  him.  Oar- 
mans  v.  Hesketh,  and  Cockson  v.  DrinkwUer3  2 
Tidd's  Prac.  1016. 

Where  executors  pleaded  non  assumpserunt, 
toe  statute  of  limitations,  and  plene  admuustra- 
verunt,  and  the  two  first  issues  were  found  for 
the  plaintiff,  and  the  last  for  the  defendants : — 
Held,  that  the  defendants  having  established  an 
absolute  bar,  were  entitled  to  the  postea  and  the 
general  costs.    Ragg  v.  Welle,  8  Taunt  129. 

Where  an  executrix  pleaded,  1st,  non  assump- 
sit; 2d,  ne  unques  executrix;  and  3d,  plene  ad- 
ministravit ;  and  the  issues  on  the  first  pleas  were 
found  for  plaintiff  and  on  the  last  for  defendant ; 
it  was  holden,  that  the  last  plea  being  a  complete 
answer  to  the  action,  the  defendant  was  entitled 
to  the  .general  costs  of  the  trial.  Edwards  y. 
Bethel,!  B.  &,  A.  254. 

An  executor  haying  pleaded  non  assumpsit, 
as  well  as  plene  administravit,  and  plene  admi- 
nistravit prater,  &c,  and  thereby  forced  the 
plaintiff  to  go  to  trial ;  the  plaintiff  obtaining  a 
verdict  on  the  non  assumpsit,  and  being  entitled 
to  judgment  of  assets  quando  acciderint,  is  en- 
titled to  the  general  costs  of  the  trial,  though  the 
issue  of  plene  administravit,  be  found  for  the  de- 
fendant   Hindsley  v.  Russell,  12  East,  232. 

Upon  the  pleas  of  non  assumpsit,  and  plene 
administravit,  the  plaintiff  joined  issue,  and 
omitted  to  pray  judgment  of  assets  quando ;  the 
first  issue  being  found  for  the  plaintiff,  and  the 
second  for  the  defendant,  the  defendant  is  entitled 
to  the  postea  and  general  costs.  Hogg  v.  Gra- 
ham, 4  Taunt  135. 


False  PUas.] — A  bankrupt  executor,  pleading 


a  false  plea,  after  commission,  is  task)  to  salt 
Howard  v.  Jemmett,  3  Burr.  1366;  1 W.  flhtL 
400. 

Qusre,  whether  a  sham  plea  by  an  executor,  rf 
judgment  recovered  against  himself,  be  deened 
false  within  the  executor's  own  knowledge?  fcr- 
roughs  v.  Stevens,  5  Taunt  554;  1  Mans,  211. 


Judgment  of  Assets.]— A  defendant  execute  s 
not  liable  to  costs  on  a  judgment  of  assets  ii  a- 
turo.    Baff  v.  Desehamps,  2  Tidd's  Pnc.  Ml 

Upon  a  judgment  of  assets  quando  tcasm*. 
on  a  plea  by  an  executor  of  a  judgment  osbosi 
ing,  and  plene  administravit,  the  plaintiff  a  » 
titled  to  costs  de  bonis  testatoris.  ins*.  lCsi 
629,  n. 

A  plaintiff  who  takes  judgment  of  asaliqwe 
upon  plene  administravit,  and  obtains  i  vermte 
non  assumpsit  testator,  is  entitled  to  joej"* 
for  the  costs  de  bonis  testatoris,  et  si  non,  den** 
propriis.  Marshall  v.  Wilder,  4  M.  k H  »;$ 
B.  &  C.  655. 


3.  Discontinuance  and  Ntmsm. 

Where  the  plaintiffs  as  executors  brwgkn 
action  on  a  bond  given  by  the  defendant  leas 
testator,  to  which  he  pleaded  a  setoff,  «*■* 
plaintiffs  were  advised  by  counsel  (after  Mikes 
trial  had  been  given)  would  constitute  a  foe*"* 
fence  to  the  action,  the  court  allowed  nee  * 
discontinue,  without  payment  of  costs.  &H*? 
v.  Hammond,  8  Moore,  689. 

A  plaintiff  who  sued  as  an  administniff** 
allowed  to  discontinue  his  action  without  ens*" 
the  Exchequer.    Hugh  y.Losd.HuB.Cos^* 

Not  liable  to  coats  upon  a  diacontinoucM 
for  not  proceeding  to  trial  according  to  m* 
unless  he  has  knowingly  brought  a  wrong  ad* 
or  otherwise  been  guilty  of  a  wflrol  sm» 
Wright  v.  Jones,  2  Smith,  260;  2  Wi  f» 
1015:  S.  P.  Bennett  v.  Cohen,  4  Burr.  1187. 

An  executor  on  discontinuing  his  kp*** 
pay  costs,  where  he  has  knowingly  b*&J 
wrong.  Harris  ▼.  Jones,  3  Burr.  1451  ;lv< 
Black.  451. 

The  plaintiffs,  as  executors,  hating  •***•* 
of  the  co-obligors  on  a  joint  and  several  a**  > 
K.  R,  to  which  usury  was  pleaded,  sobered!** 
suit,  and  brought  a  second  action  against  a*** 
co-obligor  in  C.  P.,  in  which  the  cms  w*l 
gone  off  pro  defectu  juratorum,  they  **?&£ 
third  action  against  all  three  co4>bligors,  is** 
to  exclude  the  evidence  of  one  apon  the  s*J> 
and  moved  to  discontinue  the  second^* 
without  costs ;  but  the  court  of  C  P.  ****•« 
allow  them  to  discontinue  on  payment  sf  «■* 
Metkuisk  y.  Maunder,  2  K.  R.  71 

After  a  double  default  and  peremptory  ■** 
taking  given,  the  court  permitted  an  adnjsjsn 
trix  to  discontinue  an  action  where  the  •***> 
tion  contained  two  sets  of  counts,  the  one  W 
the  •promises  to  the  intestate,  ami  the  other"* 
plaintiff  as  administratrix,  apon  the  J** 
paying  the  costs  of  the  miter  ceasa*  *•** 
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-pawing  to  be  no  vexation  an  the  part  of  the  plain- 
tiff.  Bkkeway  v.  Edward*  2Y.&J.  559. 

A  sidebar  rule  to  discontinue  on  payment  of 
costs  was  discharged,  because  obtained  after  bail 
had  justified.    Belcher  v.  GanseU,  4  Burr.  2503. 

Serving-  a  rule  to  discontinue,  does  not  of  itself 
discontinue  an  action ;  there  must  be  an  appoint- 
ment to  tax  the  costs.  WhUmore  v.  Williams,  6 
T.  R.  765. 

Taxation  of  costs,  without  payment  of  them 
after  &  summons  to  discontinue,  is  no  discon- 
tinuance. Bdgintsn  v.  Proudman,  1  Dowl.  P.  C. 
153. 

An  executor  shall  pay  the  costs  of  a  nonpros- 
Howes  v.  Sounder,  3  Burr.  1584. 

And  if  he  wishes  to  be  relieved  from  them,  he 
should  apply  to  the  court  for  leave  to  discontinue 
without  payment  of  costs.    Anon.  1  Chit  629,  n. 

So,  administrators  are  liable  to  pay  the  costs  of 
a  nonpros,    Higgs  v.  Worry,  6T.R.  654. 


4.  Other  Cases. 

Where,  in  covenant  by  the  testator,  executors 
pleaded  a  judgment  recovered  puis  darrein  conti- 
nuance, to  which  the  plaintiff  replied,  and  on  de- 
murrer, judgment  was  given  for  the  defendants : — 
Held,  that  they  were  entitled  to  the  costs  in- 
curred after  such  plea,  but  not  those  of  the  pre- 
vious proceedings.  LytiUton  v.  Cross,  4  B.  &  C. 
117;  6D.&R.  81. 

An  executor  having  pleaded  non  assumpsit, 
and  a  specialty  debt  sufficient  to  cover  the  assets, 
•hall  be  permitted  to  withdraw  the  first  plea,  on 
payment  of  the  costs  occasioned  only  by  that 
plea.    Dearne  v.  Grimp,  2  W.  Black.  1275. 

Executors  were  liable  to  costs  in  error,  in  cases 
where  they  would  be  liable  in  the  original  action. 
Williams  v.  Riley,  1  R  Black.  566. 

Executors  or  administrators  were  not  neces- 
sarily exempted  from  costs  on  interlocutory  mo- 
tions.   Anon,  2  Tidd's  Prac.  1015. 

Where  the  defendant  pleaded  the  general  plea 
of  bankruptcy,  to  an  action  brought  by  an  exe- 
cutor or  administrator,  and  obtained  a  verdict, 
the  plaintiff  was  not  liable  to  costs  under  5  Geo. 
2,  c  30,  s,  7.  Martin  v.  Norfolk,  1  H.  Black. 
528, 

Where  plaintiff  sued  as  executor,  and  was  non- 
suited upon  evidence  being  given  at  the  trial 
that  the  supposed  testator  was  still  alive,  the 
eoort  refused  to  allow  costs  to  the  defendant,  it 
appearing  from  affidavits  on  both  sides  to  be,  still 
at  least  doubtful  whether  the  supposed  testator 
living  or  not    Zschariah  v.  Page,  1  B.  & 


An  executor  suing  in  his  representative  char- 
acter upon  a  contract  made  with  his  testator,  is 
liable  to  costs  upon  a  judgment  as  in  case  of  a 
nonsuit,  where  such  costs  have  been  occasioned 
by  his  wilful  default  Woolley  v.  SJoper,  3  M.  & 
Scott,  248;  9  Bing.  754;  2  DowL  P.  C.  208. 


A  plaintiff  suing  as  executor,  having  been  ap- 
pointed under  a  former  will,  which  the  testator 
land  afterwards  revoked,  and  having  surrepti- 
tiously obtained  a  probate  of  the  first  will,  which 
wan  soon  after  annulled  by  the  Ecclesiastical 
court,  who  also  revoked  the  probate,  but  not  till 
niter  the  action  had  been  commenced  against  the 
defendant,  who  was  the  executor  of  the  last  will, 
was  held  liable  to  the  costs  of  the  cause.  Shaw 
▼.  Mansfield,  7  Price,  709.  • 


XIV.  Costs  in  Arbitration. 


1.  Construction  of  Reference  as  to  Costs. 

Costs  of  a  suit,  on  a  rule  of  reference,  are  com- 
mon costs.  Marder  v.  Cox,  Cowp.  127;  &  P.  2 
W.  Black.  953. 

Unless  specially  ordered  otherwise.  Barker  v. 
Tlbson,  2  W.  Black.  953. 

The  general  terms  u  costs,"  in  a  rule  of  refer- 
ence, does  not  include  the  costs  of  that  reference. 
Bradley  v.  Tunstow,  1  B.  &  P.  34 ;  7  Taunt  213. 

Costs  of  an  arbitration  under  an  order  of  Nisi 
Prius  are  not  costs  in  the  cause.  Taylor  v.  Gor- 
don, 9  Bing.  570;  2  M.  &  Scott,  725;  1  DowL 
P.  C.  720. 

Where,  by  the  rule  of  reference,  the  costs  were 
to  abide  the  event  of  an  award,  that  includes  the 
costs  of  the  reference  as  well  as  of  the  cause. 
Wood  v.  O'Kelly,  9  East,  436. 

Where  a  eause  has  been  referred  by  rule  of 
Nisi  Prius,  and  the  costs  directed  to  abide  the 
fevent,  that  must  be  taken  to  mean  the  legal 
event;  therefore,  where  an  action  of  trespass  was 
brought  for  pulling  down  the  plaintiff's  gates, 
and  assaulting  him ;  and  the  defendants  justified 
to  all  the  counts  except  one,  under  different 
rights  of  way,  and  pleaded  not  guilty  to  the 
whole ;  and  under  the  above  rule  the  arbitrator 
awarded  a  right  of  way  to  the  defendants  different 
from  any  of  those  pleaded  by  them,  and  found 
five  shillings  damages  to  the  plaintiff  for  the  as* 
sault,  as  having  been  committed  when  the  defen, 
dants  were  attempting  to  exercise  a  right  of  way 
negatived  by  the  arbitrator,  the  plaintiff  can  rck 
cover  no  more  costs  than  damages ;  for  the  arhk 
trator's  award  is  not  tantamount  to  a  judge's  cer- 
tificate under  the  22  &  23  Car.  2,  c.  9.  Swingle*, 
hurst  v.  Altham,  3T.R.  138 :  &  P.  Ward  v.  JfeJ. 
Under,  5  East,  489;  2  Smith,  63:  &  P.  Anon.  1 
Chit  185. 

So,  where  a  cause  had  been  referred  to  arbitnu 
tion,  and  costs  were  directed  to  abide  the  event, 
in  an  action  of  trespass  to  land,  and  the  arbitrator 
found  no  damages  for  plaintiff,  but  directed  both, 
parties  to  pay  their  own  costs :— Held,  that  the 
plaintiff  was  entitled  to  no  costs.  Willie  v.  Os\ 
borne,  1  Chit  183. 

By  rule  of  court  a  cause  and  all  matters  in 
difference  were  referred  to  an  arbitrator,  and  the 
costs  of  the  cause  were  to  abide  the  event;  the 
arbitrator  directed  the  verdict  to  be  entered  for 
the  plaintiffs ;  but  that  they  should  not  take  out 
execution  for  the  debt  until  they  had  paid  a 
larger  sum  due  to  the  defendant :— Held,  that 
the  plaintiff^  attorney  might  still  take  out  exe- 
cution for  the  costs.  Highgate  Archway  Com* 
party  v.  Nash,  2  B.  &  A.  597 ;  1  Chit  325. 
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Costs  of  a  reference  are  costs  in  toe  came, 
where  the  reference  is  for  the  benefit  of  the  un- 
successful party.  Tregoning  v.  Attenborough,  1 
DowL  P.  C.  225;  5  M.  &,  J\  453;  7  Bing.  733. 

Where  a  cause  is  referred  to  an  arbitrator,  and 
the  costs  are  to  abide  the  event,  and  the  arbitra- 
tor awards  a  specific  performance  of  something 
to  be  done,  which  proves  that  the  event  in  feet  is 
in  favour  of  the  plaintiff,  he  is  entitled,  to  costs, 
although  the  arbitrator  does  not  award  a  verdict 
to  be  entered  in  form ;  as  where,  in  an  action  of 
trover  for  corn,  the  arbitrator,  instead  of  award- 
ing damages  and  a  verdict,  awarded  that  the 
plaintiff  should  have  a  right  of  entering  the  de- 
fendant's barns,  &c.    Anon.  1  Smith,  426. 

It  seems,  in  this  case,  the  costs  were  to  abide 
the  event  of  the  award,  not  "the  event  of  the 


cause."    Id. 

Tl&e  general  term  "  costs"  in  an  order  of  re- 
ference of  an  indictment,  which  stated  that  if  the 
arbitrator  should  be  of  opinion  that  the  defendant 
was  guilty,  and  the  prosecutor  entitled  to  costs, 
the  defendant  agreed  to  pay  them,  does  not  in- 
clude those  of  the  reference  and  award.  Rex  v. 
Moots,  3  B.  &  AdoL  337. 


3.  Other  Thing*. 

Where  a  party  applies  to  set  aside  an  award, 
and  fails  in  his  application,  he  shall  pay  costs. 
Anon.  Hull.  Costs,  431. 

Where  an  inquisition  of  damages  was  exces- 
sive, and,  on  a  rule  for  setting  it  aside  on  that 
ground,  the  matter  was  referred  to  an  arbitrator, 
to  determine  for  what  sum  the  verdict  should 
stand,  nothing  being  said  as  to  the  costs  of  the 
application  at  the  time,  and  the  arbitrator  having 
reduced  the  damages  by  his  award  :— Held,  that 
the  plaintiff  was  not  entitled  to  the  costs  of  the 
application  for  setting  aside  the  inquisition. 
Lewis  v.  Harris,  4  D.  &,  R.  129 ;  2  B.  &,  C.  630. 

By  order  of  reference  costs  were  to  abide  the 
event;  there  were  two  defendants,  one  of  whom 
did  not  attend  before  the  arbitrator,  or  take  any 
part  in  the  proceedings  before  him.  The  master 
taxed  the  whole  costs  of  the  cause  and  the  re- 
ference in  one  sum  to  the  other  defendant,  by 
whom  payment  was  demanded  of  the  plaintiff. 
The  court  refused  to  grant  an  attachment  for 
non-payment  of  those  costs.  Quaere,  whether 
the  master  had  power  to  tax  costs  for  the  two 
defendants  separately  ?  DicHns  v.  /anna,  5  B. 
&C.528;  8D.&R.285. 

Where  the  authority  of  an  arbitrator  was  re- 
voked because  the  party  could  not  procure  the 
attendance  of  material  witnesses  before  the  arbi- 
trator, the  court  refused  to  allow  any  costs.  Aston 
v.  George,  2  R  &  A.  395;  1  Chit  204 

Where,  in  three  several  actions  of  trespass,  co- 
venant, and  replevin,  brought  by  the  same  plain- 
tiff against  the  same  defendant,  and  referred  to 
arbitration,  the  costs  of  the  reference  were  award- 
ed to  be  equally  borne  by  the  parties :  and  the 
master,  on  taxation,  allowed  the  defendant,  as 
costs  of  reference,  two  distinct  sums  for  the  at- 
tendance, loss  of  time,  and  travelling  expenses  of 
the  same  witnesses  in  two  different  actions ;  and 


made  no  allowance  to  the  plaintiff  fir  a  am 
sworn  to  have  been  paid  by  hm  to  the  arbitrator, 
as  costs  of  the  reference :  the  court  of  Eicbeqw 
discharged  a  rule  nisi  for  reviewing  the  taxation, 
but  without  costs,  it  not  being  alleged  that  the 
two  former  sums  were  allowed  for  attendant*, 
ecc^  in  one  day :  the  latter  sum  not  appearing  in 
the  plaintiff's  bill  produced  before  the  mate, 
and  no  objection  having  been  made  at  the  tiae 
of  taxation.     Uaing  v.  Evans,  M«CleL  12. 


XV.  In  FAX/novLAa  Ptocitnntts. 


1.  Actions  on  Judgments, 

By  43  Geo.  3,  e.  46,  s.  4,  in  actions  on  jrit 
menu  recovered,  the  plaintiff  shall  not  be  entilW 
to  costs,  unless  by  the  order  of  the  court,  or** 
judge  thereof. 

This  does  not  extend  to  an  action  k«"tfjjj 
recover  theoosta  of  a  judgment  of  nonsoit  Jw- 
net  v.  Neale,  14  East,  343. 

Where  a  judgment  was  signed,  and  eieetmi 
taken  out  for  costs  in  an  action  on  a  jWP*£ 
without  leave  of  the  court,  or  a  judfoiiM«°f 
statute,  it  was  held  irregular ;  but  wnera  weofW- 
zanoes  of  bail  were  taken  in  C.  P.,  and  thetf 
were  sued  in  that  court  to  Judgment,  and  nevaf 
no  property,  actions  were  Drought  on  the  jay 
ment  in  K.  B,  in  order  to  take  their  pens* 
costs  were  allowed  by  the  court  nunc  pro  ts* 
Armstrong  v.  Fuller,  1  Chit  190. 

The  statute  does  not  entitle  a  deftedanttojg 
the  proceedings  on  the  payment  of  the  <W**J 
out  costs,  where  there  is  probable  ground  fr  w 
plaintiff's  also  claiming  interest  on  part  of  w 
debt     Wood  v.  SMeto,  1  Chit  473. 

A  defendant  against  whom  judgment ssi  to* 
obtained  sued  out  a  writ  of  error,  tuadtoavn  J> 
tion  on  the  judgment  pleaded  ndu^  record; m 
court  allowed  the  plaintiff  his  costs  of  the  •** 
upon  the  judgment  QarnweU  v.  Barter,?  Tas» 
264 

2.  Demurrers. 

By  8  Sf  9  W»B.  3,  c.  11,  t.  2,  if }»%*«*** 
be  given  against  the  plaintiff  on  demurrer, ej* 
plaintiff  or  defendant,  the  defendant  ahaUaaw 
costs. 

By  3  $  4  Witt.  4,  c.  42,  s.34,  where  m*** 
shall  be  given  either  for  or  against  aptog;; 
demandant,  or  for  or  against  a.(k*B\Sai 
tenant,  upon  any  demurrer  joined  in  **J*? 
whatever,  the  party  in  whose  favour  sacs  jjy 
ment  shall  be  given  shall  also  hare  jedjisesi 
recover  his  costs  in  that  behalf. 

The  court  of  C.  P.  ordered  the  «j*V 
special  demurrer  to  a  declaration  in  »*r~?V 
not  inserting  the  name  of  the  close  in  *»*Lj 
to  abide  the  event  of  the  cause.    PsUsnvmm- 
ley,  2  M.  &  P.  7a 


A  new 
rule  to  re 


3.  Ejectment. 
defendant  in  an  ejectment  may  £■• 
Bply,  and  nonpros  theph»uftw* 
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can  have  no  costs.    Qoodrigkt  d.  Ward  v.  Bad- 
^2W.  Black.  763. 

The  only  mode  of  recovering  the  costs  of  a 
nonsuit  upon  the  merits  in  ejectment  is  to  serve 
the  lessor  of  the  plaintiff  with  a  copy  of  the  con- 
sent rule  and  allocatur  of  costs,  and  to  attach 
him  if  he  does  not  obey.  Doe  d.  Prior  v.  Saber, 
3  Taunt  485. 

Where  a  lessor  of  the  plaintiff  dies  after  non- 
suit, the  court  will  not  grant  a  distringas  upon 
his  goods  for  a  contempt  in  the  executor,  in  not 
obeying  the  order  upon  the  consent  rule  to  pay 
costs;  and  the  case  not  being  within  the  statute 
17  Car.  2,  c.  8,  the  defendant  seems  without  re- 
medy for  his  costs.  Doe  d.  Lintol  v.  Ford,  2 
Smith,  407. 

Where  the  lessor  of  the  plaintiff,  having  enter- 
ed  into  the  common  consent  rule  to  pay  costs, 
died  between  the  commission-day  and  the  trial, 
and  the  plaintiff  was  nonsuited  upon  the  merits : 
— Held,  that  the  executor  of  the  lessor  was  not 
liable  for  the  costs  under  such  rule,  given  by  the 
testator.  Doe  d.  Payne  v.  Grundy,  2D.  t  R. 
437;  IB.  &C.  284. 

The  lessor  of  the  plaintiff  dies  before  the  com- 
mission-day  at  the  assises,  and  the  plaintiff  is 
nonsuited  fbr  not  confessing,  &c :  the  executor 
of  the  lessor  shall  have  no  costs  taxed  on  the 
common  rule.   Thrustout  v.  Bidwell,  2  Wils.  7. 

In  an  ejectment  the  court  will  compel  the  real 
defendant  to  pay  the  costs,  although  he  is  not  a 
party  on  the  record.  Doe  d.  Matter*  v.  Gray,  10 
RiC.  615. 

Where  three  ejectments  were  brought  against 
a  landlord  and  his  two  tenants,  and  the  landlord 
obtained  a  rule  for  the  consolidation  of  the  three 
actions,  and  that  the  ejectment  against  one  of  the 
tenants  (who  was  a  pauper)  nhould  abide  the 
event  of  the  ejectment  against  the  other;  and  that 
action  was  tried,  and  the  lessor  of  the  plaintiff 
obtained  judgment,  and  took  possession  of  all  the 
tenements,  the  court  compelled  the  landlord  to 
pay  the  costs  of  that  ejectment  Thrustout  d. 
Jouee  v.  Shenton,  10  R  &  C.  110. 


4.  Error. 

The  3  Hen.  7,  c.  10,  and  19  Hen.  7,  c.  20,  give 
of  error  to  the  plaintiff  where  his  judgment 
is  affirmed  on  error  brought  by  the  defendant 

By  13  Car.  2,  Hal.  2,  c.  2,  ».  16,  the  defendant 
in  error  is  to  have  double  costs,  upon  affirmance 
of  judgment  after  verdict 

By  s.  11,  the  statute  does  riot  extend  to  penal 
actions,  except  debt  for  not  setting  out  tithes. 

The  8  if  9  Will  3,  e.  11,  s.  2,  gives  defendants 
in  error  costs,  upon  discontinuance  of  the  writ  of 
«itot,  or  nonsuit  thereon. 

The  4  Ann.  c.  16,  $.  25,  gives  them  the  same 
on  quashing  writs  of  error  fbr  defects,  as  on 


The  court  of  Exchequer  Chamber  is  bound  to 
allow  double  costs  to  the  defendant  in  error,  on 
the  affirmance  of  a  judgment  of  K.  R,  but  it  is 
entirely  a  matter  in  their  discretion  whether  or 
not  interest  shall  be  allowed  on  such  affirmance. 
Shepherd  v.  Mackreth,  2  H.  Black,  284. 

A  writ  of  error  having  been  quashed,  because 
brought  by  a  feme  covert,  the  defendant  in  error 
is  entitled  to  costs  under   stat  4  Ann.  c_16. 

MNamara  v.  Fisher,  8  T.  R.  302. 

• 

No  costs  are  allowed  on  the  stat  3  H.  7,  c.  10, 
where  a  writ  of  error  is  nonprossed  before  the 
transcript  of  the  record  by  the  clerk  of  the  errors 
of  K.  R  Salt  v.  Richards,  2  Smith,  121 ;  7  East, 
111. 

Where  errors  are  argued  in  the  House  of  Lords, 
without  having  been  argued  below,  and  judgment 
is  affirmed,  though  the  alleged  errors  may  be  well 
worthy  of  consideration,  the  plaintiff  in  error 
must  pay  the  costs  of  the  proceedings,  as  if  the 
case  had  not  been  argued  at  all  in  that  house. 
Doran  v.  O'Reilly,  5  Dow,  233. 


The  stat  13  Car.  2,  is  confined  to  cases  where 
tlse  judgment  so  affirmed  is  fbr  the  plaintiff  be- 
low, and  not  where  the  defendant  below  obtains 
judgment  upon  a  special  verdict  Baring  v. 
4Jhri*tie,  5  East,  545;  2  Smith,  142T 


Where  a  judgment  fbr  a  plaintiff  was  reversed 
on  a  writ  of  error  in  fact: — Held,  that  the  plain- 
tiff in  error  was  entitled  to  the  costs  of  the  ori- 
ginal action,  although  not  to  the  coats  in  error. 
Anon.  2  Tidd'g  Prac.  1244. 

Judgment  having  been  given  in  C.  P.  fbr  the 
plaintiffs  on  special  verdict  in  assumpsit,  which 
was  reversed  upon  writ  of  error  in  K.  Bn  the  de- 
fendant is  entitled  not  only  to  judgment  of  ac- 
quittal, but  also  for  the  costs  of  his  defence  in 
C.  P.,  being  the  same  judgment  which  the  court 
below  ougnt  to  have  given;  the  defendant  in 
such  case  being  entitled  to  his  costs  by  the  stat 
23  Hen.  8,  c  15.  Giidart  v.  Gladstone,  12  East, 
66a 

The  court  of  K.  B.  will  not  refer  it  to  the  mas- 
ter to  tax  the  plaintiff  his  costs  in  error  in  parlia- 
ment on  a  judgment  affirmed  on  error  in  Dom. 
Proc,  without  awarding  costs,  and  remitted  to 
the  court,  to  the  end  that  such  proceedings  may 
be  had  thereon  as  if  no  such  writ  of  error  had 
been  brought  Beale  v.  Thompson,  2  M.  &  S. 
249. 

Judgment  for  the  plaintiff  in  error  from  an  in- 
ferior court,  that  it  might  be  referred  to  tho 
master  to  tax  the  plaintiff's  costs,  where  the  de- 
fendant had  not  joined  in  error,  in  compliance 
with  the  usual  side-bar  rule,  can  only  be  obtained 
by  a  rule  to  show  cause  in  the  first  instance. 
Swift  v.  Bottom,  1  D.  &,  R.  183. 

Costs  of  reversing  in  a  court  of  error,  a  judg- 
ment for  the  defendant  in  ejectment,  are  recover- 
able in  an  action  of  trespass  fbr  mesne  profits. 
Newell  v.  Roake,  7  B.  &  C.  404;  1  M.  &  R.  170. 

Executors  and  administrators  are  liable  to 
costs  in  error  in  cases  where  they  would  be  liable 
in  the  original  actions.  Williams  v.  Riley,  1  H. 
Black.  566. 

The  court  of  C.  P.  will  not  compel  security  fbr 
costs  in  error,  on  the  ground  of  the  plaintiff  in 
error  being  a  lunatic.  Steel  v.  Allan,  2  R  &  P. 
437. 

Seroble,  if  two  courts  have  been  of  the  same 
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opinion  on  any  point,  and  their  judgments  are 
appealed  from  and  affirmed,  the  House  of  Lords 
will  give  costs  on  the  affirmance.  Duvergier  v. 
Fetiowes,  1  Clark  &  Fin.  39. 

An  avowant  in  replevin  for  rent  in  arrear,  for 
whom  verdict  and  judgment  are  given  below, 
which  are  affirmed  on  a  writ  of  error,  is  not  enti- 
tled to  be  allowed  interest  on  the  sum  recovered, 
by  force  of  the  stat.  3  H.  7,  c.  10,  which  is  con- 
fined to  judgments  recovered  by  plain  tiffs  below, 
and  affirmed  on  a  writ  of  error.  Golding  vt  Diae, 
10  East,  2. 

Neither  is  such  defendant  in  error  entitled  to 
his  oost8  on  the  stat  8&9W.3,  which  is  confined 
to  judgments  for  defendants  on  demurrer.    Id. 

Bat  where  defendant  in  trespass  pleaded  seve- 
ral special  pleas,  upon  which  issues  were  joined, 
and  the  defendant  obtained  judgment  in  C.  P. ; 
and  plaintiff  then 'brought  error  in  K.  B.,  and  the 
judgment  was  there  affirmed :  the  defendant  was 
held  to  be  entitled  to  costs  in  error  by  8  &  9  \V. 
3,  that  statute  not  being  confined  to  judgments 
for  defendant  on  demurrer.  Ricketts  v.  Lewis,  1 
B.  &  Adol.  197: 

The  statute  was  held  not  to  apply  where  the 
party  about  to  sue  out  such  writ  had,  in  order  to 
avoid  execution,  paid  the  damages  and  costs  to 
the  opposite  attorney,  with  a  notice  to  retain 
them  in  his  hands;  and  the  attorney  had  depo- 
sited the  sum  in  a  bank  where  it  produced  inte- 
Wright  v.  Fairfield,  2  B.  &  Adol.  959. 


Where,  after  demurrer  to  a  replication  in  for- 
medon,  the  demandant  obtained  judgment,  and 
upon  the  trial  of  several  issues  in  fact,  a  verdict 
being  found  in  favour  of  the  demandant,  the  latter 
had  judgment- that  he  recover  his  seisin  against 
the  tenant;  and  upon  a  writ  of  error  brought,  the 
common  errors  being  assigned,  the  judgment  was 
affirmed : — Held,  that  the  demandant  was  enti- 
tled to  double  costs  under  the  statute  13  Car  2. 
CoekereU  v.  Chdmdey,  10  B.  <fc  C.  564. 

The  costs  of  proceedings  upon  writs  of  error 
from  the  court  of  Exchequer  to  the  court  of  Ex- 
chequer Chamber,  are  to  be  taxed  by  the  master 
of  the  court  of  Exchequer.  Reg.  Gen.  M .  T.  2 
Will.  4,  Exchequer  Chamber,  1  C.  &  M.  466;  2 
C.  &  J.  685;  ?  Tyr.  7?1;  2  DowL  P.  C.  138;  3 
M.  &  Scott,  298. 

The  costs  in  error  to  the  Exchequer  Chamber 
from  the  court  of  Exchequer  ought  to  be  taxed  in 
the  same  manner  as  costs  are  taxed  upon  bills  of 
exceptions.    AU^Gen.  v.  Key,  2  C.  &  J.  10. 

5.  Extent*. 

In  cases  of  extents,  costs  are  not  recoverable 
where  goods  and  lands  are  seized,  and  the  goods 
alone  are  more  than  sufficient  to  pay  the  debt 
levied,  not  even  in  the  case  of  an  immediate  ex- 
tent   Rex  v.  Hopper,  3  Price,  40. 

The  stat  25  Geo.  3,  c  35,  held  not  to  give  the 
crown  a  right  to  costs,  in  cases  where  it  is  not 
necessary  to  resort  to  a  sale  of  the  lands.  Id. 

*  Qmnre,  whether  in  the  case  of  lands  being  ac- 
tually sold  under  an  extent  in  aid,  the  prosecutor 
would  be  entitled  to  costs  ?   Id. 


So,  costs  are  not  recoverable  on  an  extent  fetM 
under  the  53  Geo.  3,  although  sued  to  secure  tbe 
stamp  duties  on  policies  of  insuranee  in  the  htsdi 
of  an  insolvent  agent  of  the  company,  and  found- 
ed on  their  bond  to  the  crown  for  the  doe  W- 
ment  of  those  duties,  and  although  the  debt  be 
of  such  a  nature  as  that  an  immediate  eitent 
might  have  been  issued  on  it  Rex  v.  Beyk,  1 
Price,  434. 

In  scire  facias  against  the  conusor  of  a  ree*j» 
nizance  to  the  crown,  no  costs  are  reeoveraa*  by 
the*  defendant,  though  he  succeed  on  deaeanw 
and  in  error.  Rex  v.  BtngAcm,  1  Tyr.  862;  l -C 
&  J.379:  S.C.nom.HsBisY.  Bingham,  I  Ikfsi 

P.C.280.  . 

6.  Feigned  heuee. 

Costs  are  recoverable  in  a  feigned  issue,  as* 
any  other  action;  though  the  statute  directiaf 
the  issue  take  no  notice  of  costs.  FitxwiBm 
{lord)  v.  Maxwell,  2  Marsh.  355;  7  Taunt  31. 

Upon  the  trial  of  a  feigned  issue,  the  eoss 
must  follow  the  verdict,  and  the  court  has  a©  •» 
cretionary  power  to  give  or  not  to  give  eoefc 
Herbert  v.  Williamson,  1  Wils.  324 

But  quere,  when  the  court  permit  partial  n 
try  a  feigned  issue,  whether  they  will  not  coned 
them  to  consent  that  the  costs  shall  be  intbf  e» 
cretion  of  the  court?  Hoekine  v.  Berluks  (Isrft 
4  T.  R.  402. 

Costs  upon  a  feigned  issue  were  directed  te  be 
taxed  from  the  time  when  it  was  first  ordered  bj 
consent  of  parties.  Thomas  v.  Powel,  1  A**- 
603;  2  Ld.  Ken.  292. 

Where  an  action,  brought  under  the  dfretns) 
of  the  court  of  Chancery,  is  defeated  by  a  ferssi 
objection,  that  court  w  ifi  make  the  person  takiaf 
such  objection  pay  all  costs.  Wrmy  v.  Bstm 
Peaks,  69 — Kenyon, 

At  the  trial  of  a  feigned  issue  at  bar,  in  wbjj 
the  attorney-general  was  defendant,  the  pbisBi 
was  nonprossed : — Held,  that  he  should  ptj  ■ 
costs,  the  defence  being  on  behalf  of  the  eras* 
who  neither  pays  nor  receives  costs.  fRfies** 
AU^QetL,  HulL  Costa,  23a 

But  where  the  king  is  not  a  party,  the  ahsriC 
on  a  nonsuit  in  a  feigned  issue,  is  liable  tecs* 
though  the  point  of  controversy  should  tsn  fjei 
a  grant  from  the  crown.  Bagsham  d.  frjsei  i 
Bangor  {Bishop),  Hull.  Coats,  343. 

7.  Mandamus. 

By  1  WW.  4,  e.  21,  t.  6,  in  ail  cases  of  ass5s> 
tions  for  writs  of  mandamus,  the  costs  ofsscbsy» 
plication,  whether  the  writ  be  granted  or  ress»i 
and  also  the  costs  of  the  writ,  if  issued  asd  stay- 
ed, shall  be  in  the  discretion  of  the  court;  tadt* 
court  is  authorized  to  order  and  direct  bj  **** 
and  to  whom  the  same  shall  be  paid. 

The  statute  is  confined  to  eases  where  m 
application  is  originally  made  after  the  act  caev 
into  force.  Rex  v.  Wair,2  RcVAdsLlff.  *» 
see  Rex  v. Hungerford Market, 2  R& Adol* 

Where  a  rate  nisi  Arn  mandsmss  to  )*** 
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to  hear  an  appeal  is  discharged,  with  costs  to  be 
paid  to  the  justices  by  the  appellants,  the  pariah 
rtnch  appeared  to  support  the  refusal  of  the  jus- 
ices  is  not  entitled  to  its  costs,  although  served 
with  the  rule  nisi,  and  although  the  justices  did 
lot  appear  by  counsel.  Rex  v.  Staffordshire 
\JuetUss),  %  Dowl.  P.  C;  507. 

The  court  of  K.  B.  determined,  that  if  an  ap- 
slication  be  made  for  a  mandamus  to  a  bishop 
without  good  foundation,  they  would  discharge 
the  rale  with  costs.  Rex  ▼.  Chester  (Bishop),  M. 
I*.  27  Geo.  3, 1 T.  R.  405.  And  ses  Rex  v.  Can. 
Urtmry  (Archluhop\  15  East,  158. 

Where  justices  of  peace  had  made  a  false  re- 
turn to  a  mandamus  to  appoint  overseers  for  a 
township,  and  the  court  had  thereupon  granted  a 
rule  nisi  for  a  criminal  information;  and  on  show- 
ing cause  against  that  rule  contradictory  facts 
were  disclosed,  which  were  directed  to  be  tried  by 
an  issue;  and  after  it  bad  been  prepared  and  de- 
livered, the  justices  had  abandoned  the  issue,  and 
obtained  a  judge's  order  for  staying  proceedings, 
without  prejudice  to  the  question  of  costs;  the 
sourt  ordered  the  justices  to  nay  the  prosecutor 
the  costs  of  preparing  and  delivering  such  issue. 
Hex  v.  Lancashire  (Justices),  1  D.  &  R.  485 ;  5 
B.  6l  A.  755. 

A  corporator  who,  upon  having  been  amoved, 
bad  been  restored  by  a  mandamus,  could  not  re- 
never  the  costs  of  the  mandamus  from  the  corpo- 
raftfaa.  Herman  t.  luppenden,  3  £sp.  278 ;  1 
Bust,  555. 

a  Penal  Actions. 

By  18  JEK*.  c.  5,  *.  3,  if  any  informer  or  plain- 
tiff shall  willingly  delay  or  discontinue  his  suit,  or 
■tall  have  verdict  or  judgment  against  him,  the 
Jeftodmt  shall  have  his  costs. 

Where  a  qui  tarn  informer  upon  the  statute  21 
Ben.  8,  c  13,  is  nonsuited,  the  defendant  is  en- 
titled to  costs.     Wilkinson  q.  t  v.  Allot,  Cowp. 

POO* 

On  a  bona  fide,  but  not  on  a  collusive  compen- 
sation, the  plaintiff  may  also  be  allowed  a  reason- 
able sum  for  his  costs.  Wood  q.  t  v.  Jackson,  2 
W.  Black.  1157. 

Costs  were  allowed  to  a  defendant  on  an  infor- 
mation for  killing  game,  where  he  had  judgment 
5>r  want  of  a  declaration.  Law  a.  t  v.  WorraU; 
tWils.177. 

Where  the  penalty  is  given  to  a  common  in- 
ternet, though  the  party  grieved  happen  to  bring 
be  action,  he  must  bring  it  as  a  common  in* 
brnner,  and  shall  not  have  costs.  Anon,  Bull.  N. 

r. 


On  an  information  to  recover  penalties  under 
he  game  laws,  if  a  verdict  passes  in  favour  of  one 
le&ndant,  and  against  another,  the  acquitted  dc- 
andant  is  not  entitled  to  bis  costs.  Davies  q.  L 
'.  Bint,  1  C.  &  P.  439— Littledale.  &  C.  not 
IF.5  D.  &R.  353;  3B.&C.  586. 

A  defendant  removing  an  information  from  the 
m,  who  has  a  verdict,  shall  have  his  costs. 
&ti.  Uedgtm,  1  Wilt.  139. 
Vol.  I.  4  M 


By  charter  granted  to  the  college  of  physicians, 
confirmed  by  statute,  no  one  shall  practise  physic 
within  the  city  of  London,  or  seven  miles  round, 
unless  licensed  by  the  college,  under  a  penalty  of 
5/.  for  every  month  he  so  practises,  to  be  sued  for 
by  the  college,  P*y*hle  half  to  the  king,  and  half 
to  the  college.  The  penalty  is  a  debt  vested  in 
the  college,  the  withholding  of  which  is  an  injury 
for  which  damages  may  be  recovered,  entitling 
the  college  to  receive  costs  if  they  succeed,  and 
rendering  them  liable  to  pay  costs,  under  4  Jac 
1,  c  3,  s.  2,  where  they  faiL  Physicians  (College) 
v.  Harrison,  4  M.  &  R.  404. 


9.  Prohibition. 

The  8  4r  9  Will.  3,  e.  1 1,  s.  3,  gives  costs  to  the 
plaintiff  in  prohibition  on  judgment  for  him,  either 
on  plea  or  demurrer ;  and  to  the  defendant  on 
verdict  for  him,  or  on  nonsuit  or  discontinuance. 

By  1  WW.  4,  c.  21,  s.  1,  the  party  in  whose  &- 
vour  judgment  shall  be  given,  whether  on  non- 
suit, verdict,  demurrer  or  otherwise,  shall  be  ett> 
titled  to  the  costs  attending  the  application  and 
subsequent  proceedings. 

Where  a  rule  is  made  absolute  for  issuing  a 
prohibition,  the  costs  of  the  rule  cannot  be  grant- 
ed to  the  successful  party  under  1  WilL  4,  c  21, 
s.  1;  that  statute  only  applying  to  cases  where 
there  have  been  pleadings  in  prohibition.  Rex 
v.  Keating,  1  DowL  P.  C.  440. 

Where  it  was  made  a  term  on  enlarging  a  rule 
for  a  prohibition,  that  the  party  applying  should 
declare,  and  he  did  declare,  and  the  defendant 
instead  of  pleading  obtained  a  judge's  order  stay- 
ing the  proceedings  upon  payment  of  costs  incur- 
red since  the  rule  to  declare.  Upon  motion  to  set 
aside  that  order  it  was  held,  that  the  plaintiff  in 
prohibition  was  not  entitled  to  any  further  costs. 
Pewtress  v.  Harvey,  1B.&  AdoL  154. 

Where  the  judgment  on  demurrer,  to  a  declara- 
tion in  prohibition,  was  that  a  writ  of  prohibition 
issue  as  to  part  of  the  libel,  and  a  writ  of  consul- 
tation as  to  the  rest  Semble,  that  it  is  not  a 
case  within  8  At  9  W.  3,  c.  11,  s.  3,  so  as  to  enti- 
tle plaintiff  to  costs.  Free  v.  Bnrgoyne,  (in  error), 
2filigh,N.S.65;  1  Dow,  N.  8. 115;  6&&C. 
27,538;  8  D.  &  B.  587 ;  9  D.  *  R.  14, 601. 

Therefore,  where  there  was  jndgment  in  K.  B. 
for  a  prohibition  against  proceeding  in  a  iutt  in 
the  Ecclesiastical  court,  against  a  clergyman  pro 
salute  animaa,  on  the  ground  of  fornication  ;  but 
a  consultation  was  granted  so  far  as  related  to 
the  proceeding  for  deprivation : — Held,  that  the 
8  &  9  W.  3,  c.  11,  which  gives  costs  to  the  party, 
who  obtains  judgment  in  prohibition,  did  not 
apply,  as  it  was  a  qualified  judgment,  which  in 
substance  was  for  the  defendant  in  the  prohibi- 
tion ;  and  that  if  it  was  to  be  considered  a  casus 
omissus,  there  was  no  authority  in  the  court  to 
give  costs.    Id. 

Before  the  statute  of  1  Will.  4,  a  defendant 
who  succeeded  upon  demurrer  in  prohibition,  was 
not  entitled  to  costs.  Brymer  v.  Atkyns,  2  Tidd's 
Prac.  983. 

And  no  costs  could  bo  awarded  on  prohibition 
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•gainst  executors,  against  whom  judgment  was 
obtained  on  demurrer,  upon  a  question  whether 
they  were  entitled  to  a  general  or  limited  pro- 
bate. ScammeU  v.  WWnnson,  3  East,  202. 

Where  a  plaintiff  was  put  to  declare  in  prohi- 
bition, and  was  nonsuited  at  the  assizes,  the  de- 
fendant was  only  entitled  to  his  single  costs  un- 
der the  stat  8  &  9  W.  3,  and  not  to  double  costs 
under  the  stat  2  &  3  Ed.  6,  c.  13,  s.  14,  which 
latter  only  applies  to  cases  where  the  party,  who 
is  hindered  of  his  suit  in  the  Ecclesiastical  court 
by  the  prohibition,  acquiesces  in  it;  and  then 
the  party  obtaining  it  must,  within  six  calendar 
months,  verify  his  suggestion  by  the  depositions 
of  two  witnesses  in  the  court  which  granted  the 
prohibition ;  otherwise  the  party  hindered  shall 
hare  a  consultation,  and  double  costs  and  da- 
mages.    Vrask  v.  French,  15  East,  574. 

10.  Quare  impedit. 

Costs  are  not  allowed  in  quare  impedit  Win- 
domes  v.  Carlisle  (Bishop),  3  Bing.  404 :  &  C. 
nam.  Wyndow  v.  Carlisle  (Bishop),  11  Moore,  269. 

Therefore,  a  defendant  is  not  entitled  to  costs 
on  judgment  as  in  case  of  nonsuit    Id. 

Though  the  defendant  have  judgment  on  de- 
murrer in  quare  impedit,  he  is  not  entitled  to 
costs  under  sect  2  of  stat  8  &  9  W.  3,  c.  11. 
Thrale  v.  London  (Bishop),  1  H.  Black.  530. 

11.  Quo  Warranto. 

The  9  Anne,  c.  20,  s.  5,  gives  costs  to  the  rela- 
tors in  informations  in  the  nature  of  a  quo  war- 
ranto ;  and  if  judgment  be  given  for  the  defend- 
ant he  shall  have  costs  against  the  relator. 

(fosts  are  not  given  on  an  information  quo  war- 
ranto, unless  in  usurpation  of  offices,  or  freedoms 
in  corporations.  Rex  v.  Williams,  1 W.  Black.  93. 

The  defendant  in  a  quo  warranto  information 
against  him,  to  show  by  what  authority  he  held 
the  office  of  registrar  and  clerk  of  the  court  of  Re- 
quests of  the  city  of  Bristol,  is  not  entitled  to 
costs  under  the  statute.  Rex  v.  Hall,  2D.&R. 
341;  1B.&C.237. 

The  court  will  not  stay  proceedings  in  a  quo 
warranto  information  until  the  prosecutor  give 
security  for  costs,  on  the  ground  that  the  relator 
is  in  insolvent  circumstances,  where  it  appears 
that  he  is  a  corporator,  and  no  fraud  is  suggested. 
Rexv.  Wymte,2  M.  & S.  346. 

On  a  judgment  for  the  relator,  he  is  entitled  to 
costs.    Rex  v.  Amery,  1  Anst  178. 

Where  any  one  of  several  issues  in  a  quo  war- 
ranto information  is  found  for  the  prosecutor,  on 
which  judgment  of  ouster  is  given,  he  is  entitled 
to  costs  on  all  the  issues.  Rex  v.  Downes,  1  T. 
R.453. 

A  prosecutor  shall  pay  costs  where  he  makes 
groundless  and  frivolous  applications  for  an  infor- 
mation in  the  nature  of  a  quo  warranto,  knowing 
it  to  be  so.  Rex  v.  Lewis,  2  Burr.  780;  2  Ld. 
Ken.  497. 

The  prosecutor  of  a  quo  warranto  information 
against  a  constable  of  Birmingham,  is  not  enti- 


tled to  costs  under  the  statute.  Risi.  Hsfts, 
5  T.  R.  375. 

The  returning  officer  in  an  mcorponfcd  to- 
rough  sending  members  to  parliament,  a  art  li- 
able to  costs  within  the  operation  of  9  Ane,e» 
20,  in  the  event  of  judgment  against  him  oil 

2uo  warranto  information.    Rat  t.  Jf  Xsy,  8  ft 
dR.  393;  5B.&C.640. 

12.  Real  Action*. 

The  8  *  9  Wtfl.  3,  c  11,  a.  3,  giw*eos*»s» 
plaintiff  in  actions  of  waste  on  judgment  fer  ha, 
either  on  plea  or  demurrer ;  and  to  the  defasst 
on  verdict  for  him,  or  on  nonsuit  or  distonliinnw 

Costs  are  allowed  on  an  interlocutory  piwsA 
ing  ii 
387 ;  9  Moore,  745. 

The  prothonotary  may  allow  the  ****** 
writ  of  entry  the  costs  or  setting  aside  nsnhs> 
tory  proceedings,  and  a  judgment  obtained  fcf  ■ 
demandant    Id. 

A  formedon  may  be  discontinued  on  m*at 
of  costs.  Sect  v.  Perry,  2  W.  Black.  756;' 
Wils.206. 


inff  in  a  writ  of  entry.   Demmsu  v.  Batt,  %  Bsf. 


13.  Scire /< 

The  8  «>  9  Witt  3,  c.  11,  s.  3,  ghei«fl*JJ* 
plaintiff  in  scire  facias  on  judgment  for  tin,*** 
on  plea  or  demurrer ;  and  to  the jhJisrtw** 
verdict  for  him,  or  on  nonsuit  or  " 


By  3  £*4  WilL  4,  e.  42,  s.  34,  in  ill  i*«* 

scire  facias,  the   ,-f--!i*-,-*-s—     1-A 


umu  M  hm^um,  uig  wwniuiM  viwa g  t^ »    ^ 

award  of  execution,  shall  recover  lus  cess  ■  sa 
upon  a  judgment  by  default,  as  weflj  at  a*** 
judgment  after  a  plea  pleaded,  or  touirer  ja*» 

The  8  &,  9  W.  3,  giving  costs  in  all  *** 
scire  facias,  does  not  extend  to  a  scire  no* 
repeal  a  patent  prosecuted  in  the  name  *m 
king.    Rex  v.  Miles,  7  T.  R.  367. 


XVI.  Costs  or  Taui. 


1.  Cause  a  Remand. 

Costs  are  allowed  when  a  CTQsegoei^"f^ 
mains  to  be  tried  for  want  of  juror*.  Sfom 
Turner,  2  Wils.  366. 

After  verdict,  the  party  succeeding  »«**J 
to  the  costs  incurred  at  a  former  ■*,0*T, 
the  cause,  from  press  of  bosinfes.  *"** 
remanet    Stonden  v.  M*  1  M-  *■■  **  A 

A  cause  having  been  mads  a  ijsmsst*^ 
instance  of  the  plaintiff;  for  deauk  of  nns» 
after  a  view  by  three  only,  by  consent  ■* 
returned  bv  the  sheriff ;  on  an  spsB^^Z 
court  by  the  defendant  for  costs  fasstggf^ 
trial,  they  directed  them  to  follow  »*• 
the  cause.  Mmntchurle*  (LeW)?-  W*1  * 
Ken.  341.  ^ 

The    rule  that  costs  should  attend  d**[ 
event  of  future  trial,  when  the  cans*  »■■■'. 
remanet,  was  extended  to  other  «B,*[*H 
both  courts.    JfercflaJtv.Afl*a*5ftn~» 


Costs  of  Trial. 


[COSTS] 


New  Trial. 
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8.  BiBs  of  Exceptions. 

A  bill  of  exception*  is  not  to  be  included  in 
the  taxation  of  costs  in  the  court  below,  being  no 
part  of  the  record  there  until  after  judgment 
Gardner  v.  Baillie,  1  B.  &  P.  32. 

Where  in  case  the  plaintiff  recovered  a  verdict 
at  the  trial,  and  had  judgment  in  C.  P.,  and  upon 
a  bill  of  exceptions  returned,  into  K.  B.,  judg- 
ment was  reversed,  and  the  plaintiff  took  nothing 
by  his  writ : — Held,  that  the  defendant  could  not 
have  costs.  Bell  v. Potts,  5  East,  49;  2  Esp.  712. 
Amine  Novell  v. Roakc,  7  B.&C.4(H;  1  M.& 
■B.  170. 


3.  Special  Cases. 

Where,  after  a  verdict  for  a  sum  of  money, 
two  questions  were  raised  for  the  opinion  of  the 
court  on  a  special  ease,  and  one  of  them  at  the 
lime  of  argument  was  withdrawn  by  mutual  con 
sent.*— Held,  that  the  plaintiff,  retaining  his  ver 
diet  for  the  sum  of  money,  was  entitled  to  the 
costs  of  the  special  case,  though  the  defendant 
araooeeded  on  the  point  which  was  argued.  Gar- 
land v.  JekyU,  3  Bing.  330;  9  Moore,  620. 

Where,  instead  of  proceeding  on  a  new  trial,  the 
parties  agreed  to  state  the  facts  specially,  as  if  in 
m.  case  reserved  at  the  trial,  on  which  the  postea 
'was  afterwards  delivered  to  the  plaintiffs: — Held, 
they  were  entitled  to  the  costs  of  the  first  trial. 
Jtobertson  v.  LiddeU,  10  East,  416;  1  Chit  19  a. 

Where  a  case  is  reserved,  from  the  insufficient 
state  of  which  it  is  necessary  to  send  the  cause 
down  to  a  second  trial,  and  nothing  is  said  re- 
specting  the  costs,  the  party  succeeding  on  such 
second  trial  is  not  entitled  to  the  costs  of  the 
first  Ikanheyj.  Smith,  ST.R. 501  ;&  P.  Smith 
▼.  Hoile,  6  T.  R.  71. 

• 

In  a  like  case,  the  defendant,  without  going  to 
trial  again,  gave  the  plaintiff  a  cognovit : — Held, 
that  the  defendant  was  liable  to  pay  the  costs  of 
the  former  trial  Booth  v.  Atherton,  6  T.  R.  144. 
And  set  Efvin  v.  Drummond,  4  Bing.  415 ;  I  M. 
cc  Jr.  oo. 

After  a  venire  de  novo,  awarded  upon  an  im- 
perfect special  verdict,  and  a  new  trial  granted 
after  a  verdict  for  the  plaintiff  on  the  second  trial, 
and  the  jury  find  again  for  the  plaintiff  on  the 
third  trial,  he  is  only  entitled  to  the  costs  of  the 
last  trial,  unless  it  be  otherwise  expressed  in  the 
rale  granting  the  new  trial    Bird  v.  Appleton,  1 


401  :&  C.  nom.  Doe  d.  Davie  v.  Haddon,  2  Tidd's 
Prac.  946. 

Where  a  new  trial  is  granted  to  defendant  on 
payment  of  costs,  the  plaintiff  should  not  carry 
the  cause  down  for  trial  until  they  are  paid,  for 
if  he  do  he  will  have  no  remedy  for  them  even  if 
he  should  again  obtain  a  verdict    Id. 

Where  a  cause  having  been  once  tried,  a  new 
trial  is  granted,  but  a  juror  withdrawn,  on  the 
party  who  gained  the  verdict  at  the  first  trial  un- 
dertaking generally  to  pay  the  other  his  costs: 
such  an  undertaking  includes  only  the  costs  of 
the  second  trial.  Rouse  v.  Bardin,  1  H.  Black. 
639. 

There  is  no  rule  in  the  Exchequer  against 
giving  costs  on  a  new  trial  being  granted,  although 
the  verdict  was  against  the  opinion  o^he  judge* 
Oossley  v.  Barlow,  1  Anst  47.  * 

Where  the  Exchequer,  under  special  circum- 
stances, granted  a  new  trial  of  an  ejectment, 
when  a  verdict  had  been  found  for  the  defendant, 
they  imposed  on  him  the  terms  of  first  paying 
the  costs  of  the  former  trial  and  of  the  applica- 
tion.    "Weak  d.  Burge  v.  Calloway,  7  Price,  677. 

The  Exchequer  will  not  order  a  party  who  is 
in  prison,  applying  for  a  new  trial  on  the  ground 
of  excessive  damages  having  been  given  against 
him,  to  pay  the  costs  of  the  former  trial  before 
the  plaintiff's  counsel  proceed  to  show  cause 
against  the  rule.    Ooode  v.  Lewes,  4  Price,  307. 

Anew  trial  after  a  perverse  verdict  of  the  jury 
is  granted  without  costs ;  secus,  after  a  mistaken 
or  erroneous  verdict  Howortk  v.  Samuel,  1  Chit 
633,  n.;  1R&A.  566:  &  JP.  Shillitoe  v.  Cla- 
ridge,  2  Chit  426. 

Where  the  verdict  is  perverse,  the  court  will 
grant  a  new  trial  without  payment  of  costs,  al- 
though the  damages  given  for  the  plaintiff  are 
less  man  202.    Freeman  v.  Price,  1  Y.  4.  J.  402. 


XVIL  NkwTual. 


1.  Costs  regulated  by  the  Bad*. 

A  plaintiff  is  not  entitled  to  an  attachment  for 
losm-paymentof  the  costs  of  a  former  trial,  where 
lie  new  trial  was  obtained  on  the  terms  of  pay- 
lent  by  the  defendant,  and  the  plaintiff  has  tried 
10  cause  the  second  time,  without  having  en- 
Mroed  payment  previous  to  the  last  trial,  because 
nder  such  a  rule  the  payment  of  costs  by  the 
oJeodant  is  a  condition  precedent  to  having  a 
ewtriaL    Doed.  Doire  v.  Haddon,  Hull  Costa, 


Where  a  nonsuit  had  been  set  aside,  and  be- 
fore the  second  trial  the  defendant  obtained  leave 
to  amend  his  particulars,  so  as  to  obviate  the  ob- 
jection taken  on  the  former  trial,  on  which  he 
was  nonsuited,  upon  payment  of  costs,  the  plain- 
tiff is  not  entitled  to  be  paid  the  costs  of  the  first 
trial  previous  to,  and  as  the  terms  of  the  amend- 
ment ;  and  the  court  would  not,  under  such  cir- 
cumstances, order  the  master  to  review  his  taxa- 
tion, on  the  objection  that  he  had  allowed  the 
plaintiff  only  20s.,  the  costs  of  a  common  amend- 
ment The  costs  of  the  former  trial  were  order- 
ed to  abide  the  event  of  the  cause,  and  the  court, 
on  discharging  a  rule  granted  to  show  cause,  re- 
fused to  give  the  successful  party  the  costs  of  the 
application.    Andrews  v.  Bond,  8  Price,  538, 213. 

Where  a  cause  was  taken  by  mistake,  the  court 
refused  to  make  the  payment  of  costs  the  condi- 
tion of  a  rule  for  a  new  trial  Etherington  v. 
Kemp,  1  Chit  634. 

Where  the  jury  find  an  insufficient  verdict, 
upon  which  the  court  can  give  no  judgment,  and 
a  new  trial  is  granted,  the  party  ultimately  suc- 
cessful is  not  entitled  to  the  costs  of  the  former 
trial.  Worcestershire  Canal  Comp.  v.  Trent  and 
Mersey  Navigation  Comp-,  2  Marsh.  475. 


New  Trial. 


[COSTS] 


New  Trial 


Where  the  plaintiff  refines  to  be  nonsuited,!  the  costs  of  the  first 
contrary  to  the  opinion  of  the  judge,  a  new  trial  Chit  633. 


BtrkU  v.  Wi&ti,  I 


(if  granted)  shall  be  without  costs :  if  he  submits 
to  an  erroneous  nonsuit,  it  shall  be  set  aside  with- 
out costs.    Porlein  v.  Pauley,  1  W.  Black.  670. 


Where  a  mistaken  verdict  was  given  in  conse- 
qoence  of  the  omission  of  the  judge  to  draw  the 

attention  of  the  jury  to  a  material  feature  in  the.  -u-#Mi. 

case,  the  court  imposed  the  terms  of  the  payment  wards  made  absolute,  but; was ^«nt  "to 
of  corf*  on  the  granting  of  a  new  trial,  the  ■*  "^  «"  ^J^ 


Where  a  plaintiff  was  nonsuited  m< 
of  not  producing  formal  proof  of  a  prints  arte? 
parliament,  which  the  defendant's  igeati  had 
previously  agreed  should  be  dispensed  wa%iai 
the  plaintiff  obtained  a  rule  nisi  to  set  lasslst 
nonsuit  and  have  a  new  trial,  which  wis  as* 


judge  not  having  been  requested  to  enter  into  a 
fuller  explanation.  But  the  costs  of  a  former 
trial,  where  the  verdict  was  set  aside  for  mis- 
direction, and  of  an  intermediate  postponement, 
by  making  the  cause  a  remanet,  were  to  abide 
the  event.  Gibbins  v.  Phillips,  2  M.  &  R.  238 ; 
8B.&.C.437. 

Where  4he  rule  for  a  new  trial  expresses 
u  without  costs,*9  the  costs  of  the  former  trial  are 
in  no  event  allowed ;  where  nothing  is  said  in  the 
rule  about  costs,  if  the  second  verdict  be  the 
same  way  with  the  first,  the  costs  of  the  first  trial 
are  allowed ;  where  the  second  verdict  is  not  the 
same  way  with  the  first,  the  party  obtaining  it  is 
tut  allowed  the  costs  of  the  first  trial.  Sckutt- 
bredv.  NtOs\  Hall.  Costs,  395;  &  C.  notn.  Shod- 
bred  v.  Null,  2  lldd's  Prac.  923. 

The  defendant  in  an  action  having  obtained  a 
verdict,  a  new  trial  was  granted  on  the 'following 
terms: — The  defendant  to  have  the  costs  of  both 
trials  if  he  succeeded  on  the  second ;  if  the  plain 
tiff  succeeded  he  was  only  to  have  the  costs  of 
the  second  trial    Pooley  t.  Millard,  1  Tyr.  260. 

Where  there  were  three  verdicts,  the  first  in 
favour  of  the  plaintiff  the  second  in  favour  of 
the  defendant  by  reason  of  a  misdirection,  and 
the  third  in  favour  of  the  defendant  upon  the 
merits,  and  the  rule  for  the  first  new  trial  re- 
served the  consideration  of  costs,  the  court  al. 
lowed  the  defendant  to  take  the  costs  of  the  first 
or  second  at  his  option,  and  the  costs  of  the  third. 
Body  v.  E*daile,  3  Bing.  174;  10  Moore,  569 ; 
&C.not&P.  1C.  &  P.  62. 


cond  trial :— Held,  that  the  costs  of  the  assfe 
tion  for  a  new  trial,  not  having  been  inserted  ■ 
the  rule,  were  to  be  considered  and  taxedtiaa> 
in  the  cause.  Truslove  v.  Burton,  10  Moore,* 
9  Moore,  64. 

Where  the  verdict  was  for  the  defadsatjal 
a  new  trial  awarded  upon  a  question  of  hw,  win- 
out  anything  said  as  to  costs,  and  instead  of  *> 
ceeding  to  a  second  trial  the  parties  agreed*** 
the  facts  specially,  as  if  in  a  ease  lesgvsdtffc 
trial,  on  which  the  postea  was  aftarwtr*e*s* 
ed :  tbey  were  entitled  to  the  costs  of  theft*  J* 
Robertson  r.  LiddeH,  10  East,  416;  1  OH  »& 

A  defendant  having  applied  fbr  and  estiisi 
a  rule  for  a  new  trial  after  a  verdict  again*"* 
instead  of  again  going  down  to  trial,  gate  »«8* 
novit :— Held,  that  he  was  liable  for  the  «J« 
the  former  trial  Jaekeon  v.  HaUtm,  2  E «* 
317  ;1  Chit  19. 

TTie  pbuttimX  having  beeniMaWte4eB*i*[ 
a  rule  for  a  new  trial,  which  was  nkat  •• 
costs.  The  defendant,  without  going  ip»" 
trial,  gave  the  plaintiffs  a  cognovit  to  eoaW 
judgment,  u  and  that  the  plaintiffs  had  so*"* 
damages  to  the  amount  of  one  shilling,  «** 
the  costs  to  be  taxed  by  the  nroUioootarM* 
should  think  the  plaintiffs  entitled."  TV  r? 
thonotary  having  refused  to  fax  the  coefr ** 
nonsuit,  the  court  would  not  interfere,  aJJ 
that,  as  the  parties  by  the  terms  of  the  caps* 
had  agreed  to  constitute  the  prothoDofrfJ'^ 


2.  Ride  silent. 

If  a  new  trial  be  granted,  without  any  mem- 
tion  of  costs  in  the  rule,  the  costs  of  the  first 
trial  shall  not  be  allowed  to  the  successful  party, 
though  he  succeed  in  the  second.  Reg.  Gen,  K. 
B^  C.  Pn  &  Exch.,  H.  T.  2  W.  4, 1  Dowl.  P.  C. 
191;  8  Bing.  297;  1  M.  &  Scott,  424;  3  B.  & 
AdoL  383;  2  C.  &  J.  1 85;  2  Tyr.  346;  4  Bligh, 
rT.  S.  600. 

The  rule  is  not  retrospective.  Carlisle  v.  Gar- 
land, 2  M.  &,  Scott,  180  ;  9  Bing.  85. 

Where  a  new  trial  has  been  granted,  and  no- 
thing was  said  in  the  rule  concerning  the  costs  of 
the  first,  although  the  same  party  succeeded  on 
the  second  trial,  he  shall  not  have  the  costs  of 
the  first    Mason  v.  Skurray,  2  Dougl.  43a 

Where  a  new  trial  is  granted  after  a  verdict 

.fbr  the  defendant,  on  the  ground  of  a  misdirec 

tidh  of  the  judge,  and  the  rule  fbr  the  new  trial 

is  silent  as  to  costs,  and  the  plaintiff  succeeds  on 

the  second  trial  of  the  cause,  he  is  not  entitled  to 


arbitrator,  they  must  be  bound  by  his  **»■* 
Elvin  v.  Drummond\  I  M.  &  P.  ®;  4  Raj** 

A  rule  for  a  new  trial  was  obtained  in  »f 
tion  where  the  jury  had  found  a  verdict  »■» 
defendant,  but  which  rule  was  silent  attoca* 


The  plaintiff  afterwards  obtained  arafc£,fc 
timie,  and  upon  taxation  the  roaster  «f**T 
defendant  the  costs  of  the  trial  *— H*™* , 
defendant  was  entitled   to"  them.    S*** 
liaise,  9  B.  &.  C.  369,  n.;  4  M.  &  H. 545. 

Where  a  rule  nisi  is  obtained,  and  »  *1bO 
to  costs,  and  on  showing  cause  tteospawfcpv 
applies  to  the  court  for  them,  which  are  »■» 
and  the  rule  is  discharged  withoottny-^ 
of  costs,  and  the  opposite  party  afleffnusi 
tains  a  verdict,  the  costs  of  the  «fl**T^ 
costs  in  the  cause,  to  which  the  pens** »•*" 
tied    Johnson  v.  CUm,  1  QaL  5S9. 

One  of  the  jury  having  *******  jjyi 
verdict  was  delivered,  and  the  pWnuff  *JJJ 
to  take  a  verdict  from  the  eleven,  anew  tn* 
had  and  the  plaintiff  obtained  a  ««**  :~Z 
that  he  was  entitled  to  the  costs  ef  ***  £J 
Harrison  y.  Bennett,  1  Dowl.  P.  G  aw;  ^ 
M.  203;  2  Tyr.  740. 
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entitled  to  the  costs  of  the  second  trial,  and  the 
defendant  to  the  oosts  of  neither.  Hudson  v.  Mar* 


By  the  practice  of  the  court  of  Exchequer, 
where  a  new  trial  is  granted,  the  party  who  suc- 
ceeds upon  both  trials  was  entitled  to  the  costs  of  joribanks,  8  Moore,  440 ;  1  Ring.  393. 
both  trials,  if  the  rale  for  the  new  trial  was  silent 
upon  the  subject  of  costs.  Loader  q.  t  v.  Thomas, 
1  C.  &  J.  55. 


In  in  action  upon  a  statute  which  rives  double 
costs,  if  a  new  trial  was  granted,  notning  being 
said  upon  the  subject  of  costs,  the  pnrty  who 
succeeded  upon  both  trials  was  entitled  to  double 
costs  of  both  trials.    Id. 

3.  Costs  to  abide  the  Event. 

Where  the  court  orders  a  new  trial,  the  costs 
to  abide  the  event,  such  event  means  the  ulti- 
mate event  of  the  cause :  therefore,  if  the  verdict 
on  the  second  trial  be  set  aside,  and,  on  a  third 
the  ultimate  event  is  the  same  as  at  the  first  trial, 
the  party  succeeding  in  the  last  will  be  entitled 
to  the  costs  of  the  first  trial.  Mettle  v.  Ooddard, 
5  R  &  A.  766. 

When  the  costs  of  the  former  trial  are  to  abide 
the  event  of  a  new  trial,  if  the  same  party  suc- 
ceeds on  the  new  trial,  he  has  oosts  of  both  trials; 
if  his  opponent,  he  has  only  the  costs  of  the  new 
trial  Sherlock  v.  Bamed,  8  Bing.  21 ;  1  M.  & 
Scott,  58. 

If  costs  are  directed  to  abide  the  event,  neither 
party  has  the  costs  of  the  first  trial,  if  the  event 
of  the  second  is  different  from  that  of  the  first 
Cankam  v.  Fuk,  2Tyr.  155;  2  C.  &.  J.  126;  1 
Price's  P.  C.  14a 

Plaintiff  having  obtained  a  verdict,  the  court  of 
2.  P.  granted  a  new  trial,  directing  that  the 
*  costs  of  the  former  trial  should  abide  the  event 
>f  the  new  trial."  On  the  second  trial  the  ver- 
iict  was  for  the  defendant : — Held,  that  the  de- 
fendant was  only  entitled  to  the  costs  of  the  se- 
cond triaL  Chapman  v.  Partridge,  2  N.  R.  382 ; 
K,  C.  not  S.  P.  5  Esp.  256. 

So,  where  the  defendant  on  the  first  trial  ob- 
ained  a  verdict,  and  the  court,  in  granting  a  new 
rial,  directed  the  costs  of  the  former  trial  to 
bide  the  event  of  the  second,  and  on  that  trial 
be  plaintiff  obtained  a  verdict : — Held,  that  he 
res  only  entitled  to  the  costs  of  such  second 
riaL     Brown  v.  Boyn,  5  Moore,  309. 

When,  npon  setting  aside  a  nonsuit,  the  costs 
re  directed  to  abide  the  event,  though  the  plain- 
\tt  succeeded  on  the  second  trial,  be  is  not  entitled 
>  the  costs  of  the  first;  neither  is  the  defendant 
ntitled  to  the  costs  of  the  first  trial  in  such  case; 
at  when  the  same  party  succeeds  on  both  trials, 
e  is  entitled  to  the  costs  of  both.  Austen  v. 
rstte,  8T.R.  619. 

Wheo,  upon  setting  aside  a  verdict  for  plain- 
fl£  the  oosts  are  directed  to  abide  the  event,  and 
ien  the  plaintiff  discontinues  the  action,  the  de- 
adaitt  is  not  entitled  to  the  costs  of  the  trial. 
raworth  v.  Samuel,  1 R  &  A.  566 ;  1  Chit  633,  n. 


ensrsmee  recovered  far  an  average  loss,  and  a 
rw  trial  was  granted,  on  the  terms  of  the  costs 
"  the  first  being  te  abide  the  event,  and  at  the 
0ond  trial  the  plaintiffs  again  recovered  for  an 
only: — Held,  that  they  were  only 


4.  Canoe  referred* 

If  a  cause  standing  for  trial  be  referred,  and 
the  arbitrator's  award  in  favour  of  the  plaintiff 
should  be  afterwards  set  aside,  and  the  cause  be 
in  consequence  subsequently  tried,  the  plaintiff, 
if  he  should  afterwards  succeed  on  that  occasion, 
will  be  allowed  the  costs  of  the  former  trial. 
Poole  v.  Selwood,  1  Price,  310. 

Where  the  plaintiff  obtained  a  verdict  subject 
to  an  award,  and  the  arbitrator  made  a  material 
mistake  in  his  award,  and  the  defendant  refused 
to  refer  matters  back  to  him,  the  court  of  C  P. 
set  aside  the  verdict,  and  discharged  the  rule  for 
the  reference;  and  tbe  plaintiff,  having  taken  the 
cause  down  to  a  second  trial,  and  agtfin  obtained 
a  verdict: — Held,  that  he  was  entitled  to  the 
costs  of  both  trials.  Payne  v.  Bailey,  7  Moore, 
147$  3B.&B.304. 

Where  a  rule  for  a  new  trial  is  silent  as  to  the 
eostsof  the  first,  and  tbe  cause  is  afterwards  re- 
ferred at  Nisi  Prius,  and  determined  in  favour  of 
the  plaintiff;  he  is  not  entitled  to  the  oosts  of  the 
first  trial    Summers*.  Formbv,  IB.  6\C.  100* 

After  plaintiff  had  obtained  a  rule  to  set  aside  a 
nonsuit,  defendant  gave  a  cognovit  for  Is.  damages, 
and  such  costs  as  the  prothonotary  should  think 
fit  The  prothonotary  disallowed  plaintiff  the 
costs  of  tbe  trial,  and  the  court  would  not  inter* 
fere.  Elvin  v.  Drummond,  4  Bing.  415;  1  M. 
&P.88. 

5.  Other  matter*. 

Where  a  cause  is  twice  tried,  and  the  verdict  is 
found  on  each  trial  for  the  same  party,  he  is  en- 
titled to  the  costs  of  both;  but  where  the  verdicts 
are  found  for  different  parties,  the  costs  of  the 
first  trial  are  not  allowed.  Trelawney  v.  Thomas, 
1  H.  Black.  641. 

Where  a  venire  de  novo  is  awarded,  the  party 
succeeding  is  only  entitled  to  the  costs  of  the 
second  trial.    Lickbarrow  v.  Mason,  6  T.  R.  131. 

If  a  venire  de  novo  issues,  the  court  of  Exche- 
quer has  no  power  over  the  costs  of  the  applica- 
tion for  that  writ  Edwards  v.  Brown,  1  Dowl. 
P.  C.  282 ;  1  C.  &  J.  354;  1  Tyr.  281. 

Although  a  defendant  succeeded  upon  the  first 
trial  by  a  forgery,  the  court  of  C.  P.  cannot  give 
the  plaintiff  succeeding  on  the  second  trial,  the 
costs  of  both.    GoodtiUe  v.  Walter,  4  Taunt  671. 

Where  a  defendant  had  been  prevented  from 
going  into  a  particular  line  of  defence  upon  the 
trial,  and  having  obtained  a  rule  for  a  new  trial, 
instead  of  proceeding  gave  a  cognovit :— Held, 
that  the  plaintiff  was  entitled  to  the  costs  .of  the 
trial,  as  tbe  cognovit  admitted  a  want  of  merits. 


Where  tke  plaintiffr  in  an  action  on  a  policy  of  *****  v. /fo&rm,  2  B.  &  A.  317;  1  Chit  19. 


And  $ee  Elvin  v.  Drummond,  4  Bing.  415 ;  1  M. 

&P.88. 

A  rule  nisi  for  a  new  trial  was  obtained  after  a 
verdict  for  defendant,  and  the  cause  was  then  re- 
ferred to  arbitration,  and  the  costs  left  in  the  die- 
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cretion  of  the  arbitrator.  He  awarded  in  favour 
of  plaintiff,  and  directed  defendant  to  pay  the 
costs  of  the  cause : — Held,  that  it  meant  such 
costs  as  the  defendant  would  have  been  liable  to 
pay,  if,  on  a  new  trial,  there  had  been  a  verdict 
for  plaintiff.    Rigby  v.  Okell,  7  B.  &  C.  57. 

Where  there  have  been  two  trials,  and  the  suc- 
cessful party  is  entitled  to  the  costs  of  the  second 
trial  only,  the  master,  in  taxing  costs,  may  allow 
fees  on  the  second  trial,  with  reference  to  those 
given  on  the  first  Wilkinson  v.  Malin,  2  Dowl. 
P.  C.  65. 

If  the  plaintiff  recover  a  verdict  for  a  loss  on 
a  policy,  and  endeavour,  on  a  rule  nisi  being  ob- 
tained for  a  nonsuit,  to  support  his  verdict  to 
that  extent,  although  he  be  held  entitled  to  a  re- 
turn of  premium,  he  is  not  entitled  to  the  costs 
of  the  rule,  nor  to  any  costs  except  of  the  count 
for  money  had  and  received,  and  of  such  parts  of 
the  brief  and  evidence  as  apply  thereto.  Spitta 
v.  Woodman,  3  Taunt  406. 

Where  the  court  granted  a  rule  for  a  new  trial 
on  the  application  of  the  defendant,  in  a  case 
where  the  plaintiff  succeeded,  and  the  latter  ap- 
plied to  amend  his  declaration,  but  discontinued 
the  action,  not  choosing  to  pay  the  costs  of  the 
former  trial,  as  the  condition  of  the  amendment : 
— Held,  that  the  defendant  was  not  entitled  to 
the  costs  of  that  trial,  notwithstanding  the  plain- 
tiff's discontinuance.  Gray  v.  Cox,  5  D.  &,  R. 
220;  5B.&C.  458.  And  tee  &C.6D.&R. 
200;  4  B.  &,C.  108;  1  C.  &  P.  148, 

After  a  verdict  for  the  defendant,  and  a  rule 
absolute  for  a  new  trial,  the  plaintiff  discontinues 
the  action ;  the  defendant  is  entitled  to  the  costs 
of  the  trial  Sweeting  v.HoIse,  4  M.  4,  R.  545; 
9B.&C.  369. 


XVIII.  Akrest  of  Judgment. 

Upon  arrest  of  judgment,  each  party  pays  his 
own  costs.    Cameron  v.  Reynolds,  Cowp.  407. 

If  an  avowant  in  replevin,  after  trial  and  ver- 
dict for  the  plaintiff,  obtain  judgment  non  ob- 
stante'veredicto,  in  consequence  of  the  plaintiff's 
plea  in  bar  being  bad,  he  is  not  entitled  to  any 
posts  upon  the  pleadings  subsequent  to  the  pleas 
in  bar,  because  he  should  have  demurred  to  them. 
Da  Costa  v.  Clarke,  2  R  &,  P.  376. 

Where  the  plaintiff  obtained  a  verdict,  and  the 
court  of  Exchequer  arrested  the  judgment,  which 
judgment  was  reversed  by  the  court  of  Exchequer 
Chamber:— Held,  that  the  plaintiff  was  entitled 
to  the  costs  of  the  motion  in  arrest  of  judgment, 
and  that  such  costs  must  be  taxed  by  the  officer 
of  the  court  of  Exchequer.  Adams  v.  Meredew, 
3  Y.  &  J.  419. 


XIX.  Double  and  Treble  Costs. 


1.  When  allowed. 

In  a  declaration  of  trespass,  containing  six 
counts,  two  only  were  founded  oq  the  sUt  8  Hen. 


6,  c  9,  s.  6.    Judgment  having  gone  by  defeat, 

the  plaintiff  obtained  general  damages  on  t  nil 
of  inquiry,  and  Qd.  costs.  Treble  costo  bans; 
been  taxed  for  the  plaintiff  on  all  the  cons)  k 
the  declaration : — Held,  that  he  was  not  entiW 
thereto,  but  could  only  entSer  his  judgmental*! 
counts  at  common  law,  and  with  single  as* 
Kemp  v.  Richardson,  2  Moore,  238. 

In  an  action  on  the  29  Eliz.  c  4,  plaintiff  i 
entitled  to  treble  costs  as  well  as  treble  danam. 
Deacon  v.  Morris^  R  &  A.  393;  1  Chit  137; 
S.  P.  Tyte  v.  Olode,  7  T.  R.  267.  AndmlH 
kinson  v.  llllott,  Cowp.  368. 

Bv  the  43  Eliz.  c  2,  s.  19,  a  defendant  is  it 
plevm  is  entitled  to  recover  treble  damagta,itt 
his  costs  also :— Held,  that  parish  officer!  ros- 
ing on  a  distress  for  poor-rates  under  that  sit* 
are  only  entitled  to  single  costs.  Batters*  i 
Fwrber,  4  Moore, 296;  1R4B.  517. 

The  stats.  7  Jac  1,  c  5.  and  21  Jac  1,  eJJ 
s.  3,  giving  double  costs  to  parish  often  ssi, 
&c,  extend  not  to  actions  against  them  ferassv 
feasance,  such  as  the  non-payment  of  OMBcykM 
out  for  the  support  of  one  of  their  psaperi^ 
another  parish  into  which  he  went,  and **«■*■ 
an  action  of  assumpsit  was  brought  aganst  tk» 
Atkins  v.  Banwell,  3  East,  92. 

In  all  eases  where  justices  of  the  peace,  *» 
stables,  dfcc,  do  anything  in  execution  of  sst 
office,  they  may,  under  7  Jac  lipfe***  *?  £ 
neral  issue ;  and  in  case  of  a  verdict  in  tssi* 
vour,  or  judgment  by  nonsuit,  they  svr  ■* 
their  double  costs.    Anon.  Loft,  373. 

Parish  officers,  or  persons  acting  on  their  b> 
half,  are  not  entitled,  under  stat  7  Jac.  1»  t* 
and  21  Jac  1,  c  12,  to  double  casta  nponpfr 
ment  as  in  case  of  a  nonsuit,  in  an  action  brssjp 
against  them  for  the  price  of  goods  sold  asd» 
livered  to  them  for  the  use  of  the  poor.  Jib*** 
v.  Bramble,  3  M.  fc  S.  131. 

To  entitle  a  constable,  Ac,  to  doohkoa*» 
der  7  Jac  1,  c  5,  after  a  verdict  for  nim,ita«» 
be  certified  by  the  judge  who  tried  thecaa«*J 
he  was  acting  in  the  execution  of  bai  of* 
Qrindley  v.  HoOoxoay,  1  DougL  307. 

Which  certificate,  when  granted,  nnsseesj 
that  the  defendant  was  such  an  officer,  andt* 
the  action  was  brought  against  him  for  *fl**|?[ 
done  by  him  in  the  execution  of  that  office.  *■* 

per  v.  Carr,  7  T.  R.  446. 

And  the  certificate  may  be  granted  etiaff  * 
the  trial  or  afterwards.    Id. 


A  certificate  that  the  defendant  was 
warden,  and  acted  by  virtue  of  bis  office,  l»  * 
title  him  to  double  costs  under  the  slat  7  J*  * 
c  5,  need  not  be  granted  immediately  **{*  J" 
trial  of  the  cause.  Norman  v.  2k»g«r,3T.*± 
203. 

Where  the  plaintiff  is  nonsuited,  t^j"^ 
fore  whom  the  cause  was  tried  may,  after  «*  * 
teival  of  four  years,  upon  an  affidavit  tbato^ 

fendant  was  within  the  provisions  of  tfce  s» • 
Jac  1,  c  5,  grant  a  certificate  to  entitle  m  » 
double  costs.    Id. 
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The  dot  11  Geo.  2,  c.  19,  t.  93,  gives  double 
costs  against  a  plaintiff  in  replevin  only  in  three 
eases,  via.  where  he  is  nonsuit,  discontinues  his 
action,  or  has  judgment  given  against  him. 

Therefore,  where  in  replevin,  the  cause  not  being 
then  at  issue,  the  parties  agreed  by  bond  to  sub- 
mit the  question  to  arbitration,  the  costs  to  abide 
the  event,  and  the  arbitrator  afterwords  awarded 
in  favour  of  defendant,  it  was  held  that  he  was  not 
entitled  to  double  costs  under  the  statute.  Qurney 
v.  Bvlltr,  1  B.  &,  A.  670. 

Defendants  in  replevin,  who  avowed  generally 
under  11  Geo.  2,  c  19,  for  rent  due  on  a  demise, 
under  which  the  plaintiff  held  as  their  tenant, 
were  held  entitled  to  double  costs  upon  a  judg- 
ment in  their  favour,  notwithstanding  they  plead* 
ed  many  other  avowries,  in  various  rights,  from 
which  circumstance  it  was  suggested  that  they 
did  not  distrain  as  landlords,  but  with  a  view 
merely  to  try  a  title.  Johnson  v.  Laiooon,  2  B&ng. 
341 ;  9  Moore,  642. 

A  seizure  for  a'  heriot  custom  is  not  within  the 
stat  11  Geo.  2,  c  19,  in  respect  to  double  costs. 
Uoyd  v.  Wirdon,  2  Wils.  2a 

Where  the  master  having  taxed  single  costs,  a 
motion  was  made  that  he  might  review  his  taxa- 
tion and  allow  treble  costs,  the  stat.  11  Geo.  2,  c 
19,  s.  12,  having  {riven  treble  the  rent  as  damages, 
the  court  said  mat  tin  statute  had  not  given 
treble  damages,  but  only  directed  how  the  single 
damages  should  be  ascertained,  and  refused  the 
rale.    Crocker  v.  FothergiU,  2  B.  &  A.  662,  n. 

Where  a  defendant  in  replevin  avows  as  land- 
lord for  rent  in  arrear,  and  obtains  a  verdict,  he 
is  entitled  to  double  costs,  although  the  action  be 
really  and  bona  fide  brought  to  try  the  title  to 
the  land.  Stanmland  v.  Ludlam,  7D.&R.  484; 
4  B.  &  C.  889. 

By  a  canal  act,  the  company  were  authorized 
to  take  certain  lands  for  the  purposes  of  the  act, 
on  making  certain  payments  either  by  annual 
rant,  or  «£■>  in  rrJTral  the  prion,  from  whom 
the  land  was  to  be  taken  were  empowered  to  dis- 
train the  goods- of  the  company,  even  off  the  pre- 
mises, in  case  of  non-payment  of  such  Bums.  An 
ivowant,  stating  a  distress  under  this  act  of  par- 
iament,  is  not  entitled,  on  obtaining  a  verdict, 
o  double  costs  under  the  stat  11  Geo.  2,  c  19, 
u  23.  Leominster  Canal  Company  v.  Norrie,  7  T. 
i.  500:  &  P.  Same  v.  Coweli,  1  B.  &,  P.  213. 

Neither  a  certificate  from  the  judge,  nor  a  sag- 
nestioa  on  the  roll,  is  necessary  to  entitle  a  de- 
rodant  to  double  costs,  under  11  Geo.  2,  c  19, 
.  22.     Finlay  v.  Seaton,  1  Taunt  210. 

A  surveyor  of  highways  is  not  entitled  to  treble 
oats  under  the  13  Geo.  3,  c  78,  s.  81,  upon  a 
erdict  found  for  him.  Ward  v.  Batsman,  1  C. 
&  M.  185 ;  1  Dowl.  P.  C.  620 ;  3  Tyr.  221. 

"Where,  in  an  action  against  officers  of  the  ex- 
ise  for  seizing  goods,  they  do  not  tender  amends 
store  action  brought,  but  pay  money  into  court 
ad  afterwards  gain  a  verdict,  they  are  entitled 
a#y  to  single  costs  under  stat  23  Geo.  3,  c.  70,  s. 
1.  Collins  v.  Morgan,  1  H.  Black.  244. 

Under  the  25  Geo.  3,  c.  50,  treble  costs  are 


not  given  to  persons  sued  for  penalties  under  the 
act,  as  they  are  to  persons  prosecuted  for  using 
gun*.    Smith  v.  WaUio,  1T.R.  252. 

Commissioners  of  a  court  of  requests,  who  have 
power  to  commit  for  contempt,  are  not  within  the 
42  Geo,  3,  a  85,  s.  6,  which  extends  the  21  Jac  1, 
(giving  double  costs),  to  all  persons  empowered 
to  commit  to  sale  custody ;  and  therefore,  where, 
trespass  for  false  imprisonment  is  brought  against 
them  for  an  act  done  in  the  execution  of  their  office, 
and  the  plaintiff  is  nonsuited,  they  are  not  entitled 
to  double  costs.  Mackey  v.  Goodden,  1  Dowl  P. 
C.  463. 

Upon  avowry  for  rates  made  on  plaintiffs' 
lands,  under  50  Geo.  3,  c.  47,  (local  and  personal), 
where  plaintiffs  were  nonsuited,  it  was  held  that 
defendant  was  not  entitled  to  a  writ  of  inquiry  of 
damages,  the  act  only  giving  treble  costs.  Gotobed 
v.  Wool,  6  M.  4,  S.  128. 

Where  a  verdict  was  found  for  some  of  several 
defendants,  under  the  Birmingham  Paving  Act, 
(52^  Geo.  3,  c  113),  but  against  others  who  had, 
been  joined  with  them  :—Held,  that  the  former 
were  nevertheless  entitled  to  treble  costs.  HaU 
v.  Smith,  2  Bing.  267;  9  Moore,  226. 


2.  How  computed. 

How  double  and  treble  costs  are  computed, 
1  Chit  137  c,  139, 140, 141  a. 

The  true  mode  of  estimating  the  amount  of 
double  costs  is,  first,  to  allow  the  defendant  the 
single  costs,  including  the  expenses  of  witnesses, 
counsels'  foes,  &&,  and  then  to  allow  him  one- 
half  of  the  amount  of  the  single  costs,  without 
making  any  deduction  on  account  of  counsels'  or 
court  rees,  <fcc.  StannUand  v.  Ludlam,  7  D.  Sl 
R.484;4B.&C.889. 

A  rule  for  a  suggestion  to  entitle  a  defendant 
to  double  or  treble  costs,  ezc^  after  nonsuit  or  ver- 
dict, is  a  rule  to  show  cause  in  the  first  instance. 
Prichard  v.  Peacock,  1  Tidd't  Prac.  496. 


XX.  Security  for  Costs. 


1.  Infancy. 

There  are  only  three  instances  in  which  the 
court  will  interfere  on  behalf  of  a  defendant  to 
oblige  the  plaintiff  to  give  security  for  costs :  first, 
when  an  infant  sues,  the  court  will  oblige  the 
prochein  ami,  or  guardian,  or  attorney,  to  give 
security  for  the  costs;  secondly,  when  the  plain, 
tiff  resides  abroad ;  and,  thirdly,  where  there  has 
been  a  former  ejectment  Doe  d.  Selby  v.  AUton, 
1  T.  R.  493. 

This  applies  to  other  actions,  as  well  as  eject- 
ment.    Weston  v.  Wither*  2  T.  IL  511. 

An  infant  lessor  in  ejectment  must  get  some 
person  to  enter  into  security  for  costs.  Anon.  1 
Wils.  130. 

The  court  of  C  P.  will  not  oblige  an  infant 
plaintiff  to  give  security  for  costs.  Anon,  1 
Marsh.  4. 
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Quaere,  whether  the  court  will  grant  a  rale  fhr 
an  efficient  procbein  ami  to  be  appointed,  and 
security  to  be  given  for  costs  7  at  all  events,  the 
application  is  too  late  after  moving  to  put  off  the 
trial    Anon.  2  Chit  359. 

But  an  infant  who  sues  by  his  prochein  ami 
need  not  give  security  for  costs,  even  though  the 
latter  is  sworn  to  be  insolvent  Yarworth  v.  Mil- 
ckd,  2  D.  &  R.  483. 

Where  an  infant  sues  by  guardian  who  is  sworn 
to  be  in  insolvent  circumstances,  the  court  will 
require  htm  to  give  security  for  costs.  Mann  v. 
Berthen,  4M.&P.  215. 

The  court  refused  to  compel  an  infent  plaintiff 
to-  give  security  for  costs,  upon  its  being  shown 
that  the  guardian  had  undertaken  for  them. 
Anon.  Cowp.  138. 

So,  they  will  refuse,  if  the  plaintiff  be  a  real 
person.    Knotting  v.  Miles,  Lofft,  594. 

Where  the  lessor  of  the  plaintiff  is  an  infant 
resident  abroad,  or  dead,  the  court  will  stay  the 
proceedings  until  a  real  and  substantial  plaintiff 
be  named,  or  some  responsible  person  undertake 
for  the  payment  of  costs.  Smith  d.  Jordan  v. 
Roe,  1  Tidd's  Prac.  578. 


3.  Residence  abroad. 

When  required  at  Law.}— If  the  plaintiff  reside 
permanently  abroad,  the  court  will  stay  proceed' 
ings  till  be  give  security  for  the  costs.  Pray  v. 
JP3te,  1  T.  R.  267.  Elan  v.  Rees,  3  Dougl.  382. 
But  see  Lamii  v.  Sewell,  1  Wils.  266,  and  Boswell 
v.  Irish,  4  Bum  2105. 

So,  in  C.  P.  Gknesfordv.Levy,  2  H.  Black,  lia 
But  set  Parquot  v.  Eling,  1  H.  Black.  106. 

So,  in  the  Exchequer.  Demanrofft  v.  Jackson, 
13  Price,  603. 

It  is  not  contrary  to  practice  in  the  Exchequer 
to  compel  a  plaintiff  residing  out  of  the  jurisdic- 
tion to  give  security  for  costs.  On  the  contrary 
the  court  would  make  such  an  order  at  discretion 
as  a  mere  matter  of  justice.  Drury  v.  Johnson, 
13  Price,  489.  But  see  Beckman  v.  Le  Orange, 
2  Anst  359,  and  Adams  v.  Coulthurst,  2  Anst 
552. 

So,  if  the  plaintiff  reside  in  Ireland.  Fitzgerald 
v.  Whitmore,  1T.R.  362. 

Or  Scotland.  MLean  v.  Austin,  Sheriff  ▼• 
Farquharson,  StiU  v.  M  Iter,  1  Tidd's  Prac  579. 
But  see  Maxwell  v.  Mayer,  2  Burr.  1026;  1  W. 
Black,  271. 

A  plaintiff  resident  in  Ireland  is  bound  to  give 
security  for  costs,  although  he  may  sometimes 
come  over  and  sojourn  in  this  country.  Mahon 
V.  Martmem,  4  Moore,  356. 

A  plaintiff  was  compelled  to  give  security  for 
costs  on  affidavit  of  his  residing  in  Ireland,  the 
cause  not  having  been  at  issue,  and  the  venue  laid 
in  Middlesex,  and  proceedings  stayed  in  the  mean- 
time.   Maloneyv.8mtik,MlCkL&,Y.213. 

Jtat  security  for  costs  is  not  required  of  an 
English  subject,  though  abroad.  Tullock  v. 
Crowley,  1  Taunt  ia 

The  court  refused  to  require  security  on  the 


ground  that  the  plaintiff's  residents  its* Cal- 
cutta.   Nuntomar  v.  Burden,  Cowp.  158. 

Security  for  costs  will  not  be  required  bm 
an  English  officer  serving  in  8outn  Amain. 
OLanghla  v.  Mmtdonald,  I  Moore,  77. 

Nor  from  a  foreigner  during  the  time  be  ■*• 
sident  in  this  country.    Anon.  3  Moore,  78. 

Security  is  not  required  from  a  person  whist 
in  this  country,  although  usually  rending  iknsi 
Anon.  8  Taunt  737. 

And  although  it  be  sworn  be  is  about  to  krs 
the  country.  Ciragno  v.  Hassan,  6  Taunt  8; 
1  Marsh.  421. 

If  the  plaintiff  is  a  native  of  England,  asifc 
parts  for  France  for  a  mere  temporary  abncd 
the  court  will  not  compel  him  to  gite  security  k 
costs.    Anon.  2  Chit  152. 

If  a  plaintiff  be  resident  abroad,  the  easts' 
C  P.  will  require  him  to  give  security  fares*] 
although  he  sue  in  the  capacity  of  eiseolst  Ckv 
vaUer  v.  Finnis,  3  Moore,  6CJ2;  1  B.&B.271 

So,  a  defendant  in  replevin  rending  ansa 
must  give  security  for  costs.  £eIesT.(/rsfcs)s> 
4  Moore,  280;  1  B.  &  B.  505. 

Where  a  plaintiff  (a  native  of  this  cossiy) 
quits  it  for  a  mere  temporary  residence  absi 
the  court  will  not  require  him  to  give  sksoJ 
for  costs ;  and  an  application  for  ssjcnasinnt 
cannot  he  supported  on  a  mere  affinrhefhi> 
that  it  was  the  intention  of  the  plaintiff  l»f** 
permanently  abroad.    Ceiev.Betie>7Moae,fc» 

A  plaintiff  a  Scotchman,  not  aetoaOf  sna> 
ciled  in  this  country,  but  only  occsrinnafrfr 
siding  here,  is  bound  to  give  security  far  on* 
Naytor  v.  Joseph,  10  Moore,  522. 

For  such  a  plaintiff  is  within  the  means; • 
the  general  rule  applicable  to  person*  wko  ij 
not  amenable  to  the  courts  here  saing  ■  ■* 
country.    Id. 


It  seems  that  security  for  costs  eaanstsj* 
quired  from  a  foreigner,  a  master  ofaTejsissi 
ing  to  this  country, nut  having  no  fixed  re***? 
here.  Kasten  w.Plaw,  1  M7iP.3Q;&** 
ton  v.  Ogle,  3  Taunt  253. 

A  public  company  carrying  on  all  thefr  n*j 
ness  m  Ireland  were  compelled  to  rive  ssess) 
for  costs,  although  they  had  30001  m  aleak? 
London,  and  most  of  the  members  res*~* 
England.  Limerick  and  WaterfcrdRsuueY* 
jxmy  v.  fVas*r,  4  Bing.  394 ;  1M.&P& 

A  party  residing  abroad  may,  upon  sesf  » 
mitted  to  defend  an  ejectment  as  landlady* 
quired  to  give  security  for  costs.  Dot  *•«*** 
***,4M.  &R.  570. 

If  one  of  two  plaintiffs  be  resident  atasi** 
the  other  in  this  country,  the  court  vil!  not  cos- 
pel  the  absent  plaintiff  to  give  security  fir  cs* 
Anon,  IDowL  P.C.  300;  2  C  &  I »:  f  J" 
Minchin  v.Mbtdft*,  1  Price's  P.CX  I**** 
nom.  Wilson  v.  Minchin,  1  DowL  P.G**** 
&J.87;2Tyr.  166;  Anon.  7  Taunt «. 

If  one  of  the  plaintiffs  reside  widen  res*  * 
the  process  of  the  court,  security  will  net l»» 
quired  for  the  costs,  though  the  other  -1-"™  9 
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t  foreigner  residing  abroad,  and  although  the  first 
mentioned  plaintiff  be  a  bankrupt  in  execution 
for  debt    JttknmeU  v.  JoknsUm,  1  East,  431. 

A  plaintiff  will  not  be  required  to  give  security 
for  costs,  or  disclose  his  place  of  residence,  where 
there  is  no  doubt  whether  he  sues  in  his  own 
right,  and  it  does  .not  appear  that  he  is  ont  of 
the  kingdom.  Lloyd  y.  Davis,  1  Tyr.  533;  1 
Price's  P.  C.  11. 

The  court  will  compel  a  plaintiff,  executrix, 
who  b  out  of  the  jurisdiction,  to  give  security 
for  costs :  but  such  security  will  be  confined  to 
those  costs  only  for  which  she  would  be  liable. 
Chamberlain  v.  Chamberlain,  1  Dowl.  P.  C.  366. 

The  court  will  not  compel  a  foreign  ambassador 
to  give  security  for  costs.  De  MonUUano  {Duke) 
v.  CirUUn,  5  M.  <fc  S.  503. 

Nor  a  prisoner  of  war  who  sues  for  wages 
earned  on  board  an  English  ship.  Maria  v.  lull, 
2B.&P.236. 

Security  far  costs  is  not  required  from  a  foreign- 
er during  his  absence  from  this  country,  on  board 
bis  own  ship,  if  he  reside  here  part  of  the  year. 
Dirtily.  Mattheson,  3  Moore,  33;  8  Taunt  711. 

A  foreign  seaman  having  brought  an  action  for 
his  wares  against  a  foreigner,  the  court  of  C.  P. 
refused  to  compel  him  to  give  security  for  costs, 
en  account  of  his  being  oo  a  voyage  on  board  an 
English  ship.    Henohen  v.  Garve*,  2  H.  Black. 

So,  they  refused  to  stay  proceedings  till  security 
i*  given  for  the  costs  in  an  action  by  a  foreign 
wimnin  serving  on  board  an  Rnglish  amp.  Jacobe 
▼.  AtenestoB,  1  B.  &  P.  96. 

If  an  action  be  brought  without  the  knowledge 
of  the  plaintiff  who  is  out  of  the  realm,  the  court 
vrtll  require  security  for  the  costs  to  be  given  on 
the  part  of  the  plaintiff.  Ball  r.  Adrian,  ITeuinL 
04. 

Where  the  plaintiff  carried  on  business  abroad, 
mi  had  no  permanent  residence  in  England,  but 
PMs)  here  at  the  time  of  bringing  an  action  to  try 
fee  validity  of  a  commission  of  bankruptcy,  with 
She  permission  of  the  Vice-Chanceflor,  and  it  was 
•trern  that  he  had  no  intention  of  leaving  the 
wantry,  the  court  required  him  to  give  security 
or  the  costs  of  the  action ;  but  it  seems  that  such 
eeurity  would  not  have  been  required  if  the  ac 
iosi  had  bean  brought  by  the  order  of  the  Vice- 
annceUor.  Olwer  v.  jUnson,  1  D.  &  R.  560: 
I  C.  nom.  Ottea  v.  Johnmm,  5  B.  &,  A.  90a 

If  a  plaintiff  after  leaving  this  country,  com- 
aences  an  action,  he  will  be  compelled  to  find 
scanty  for  costs.     Well*  v.  Barton,  2  DowL  P. 
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When  required  in  Equity.]— -The  simple  fact 
is*  the  plaintiff  is  gone  abroad  is  not  a  sufficient 
round  to  compel  him  to  give  security  for  costs. 
My  ▼.  Hitchcock,  5  Ves,  jun.  699. 

No  order  that  a  plaintiff  residing  abroad  shall 
fas  seeerity  for  costs  will  be  made  when  there 
re  eo-pUintMIs  residing  in  England.  Walker  y. 
bttereW,  6  Ves.  jus.  615. 

Vox.  I.  4N 


A  plaintiff  is  not  compellable  to  give  security 
for  costs,  unless  he  state  himself;  or  it  be  sworn 
that  he  is  resident  abroad,  or  going  to  reside 
abroad.  Green  v.  Charnock,  2  Cox,  361 ;  3  Bro. 
C.  C.  371 ;  1  Ves.  jun.  396. 

It  is  not  sufficient  that  the  plaintiff  appears  try 
the  bill  to  be  out  of  the  jurisdiction ;  he  must  ap- 
pear to  be  resident  abroad.    Id. 

On  a  decree,  liberty  was  given  to  the  plaintiff 
to  bring  an  action  in  K.  Bn  and  an  action  was 
brought  The  defendant  applied  to  a  Judge  of 
K.  B.  for  the  usual  order  for  security  for  costs, 
the  plaintiff  being  resident  at  Paris,  and  so  stated 
in  bis  bill.  The  judge  referred  the  application 
to  the  court  of  Chancery,  and  the  court  ordered 
such  security  to  be  given.  Desfu*  v.  Mitchell, 
5  Madd.  87. 

Cestuis  que  trust,  bringing  actions  in  the  names 
of  the  trustees,  were  ordered  to  give  security  for 
costs.    Anmesley  v.  Simeon,  4  Madd.  390. 

Where  a  plaintiff  is  bound  to  give  security  for 
costs,  each  defendant  employing  a  separate  clerk 
in  court  is  entitled  to  a  separate  bond  for  401. ; 
but  the  plaintiff  is  only  bound  to  pay  one  402. 
Lowndes  v.  Robertson,  4  Madd.  465. 

A  plaintiff  resident  abroad,  who  had  been  or- 
dered to  give  security  for  costs,  but  had  not  com- 
plied, was  ordered  to  give  the  security,  and  on 
default  his  bill  to  be  dismissed.  Camac  v.  Grants 
1  Sim.  846. 

A  plaintiff  residing  out  of  the  jurisdiction  was 
allowed  to  pay  120t  into  court,  in  lieu  ofgiving 
security  for  costs  in  the  usual  manner,  dliffe  v. 
Wtlkinoon,  4  8im.  123. 

The  mere  circumstance  of  the  plaintiff  being 
imprisoned  does  not  entitle  the  defendant  to  cuff 
for  a  security  for  costs.  Baddeley  v.  Harding,  6 
Madd.  214. 


3.  Bankruptcy. 

m 

Security  for  costs  will  not  be  required  of  a 
bankrupt  plaintiff  residing  abroad,  especially  if 
such  residence  is  only  of  a  temporary  nature. 
Mopsr  v.  Phillijm,  3  M.  &  R.  84. 

A  commission  of  bankruptcy  having  issued 
against  the  plaintiff  who  had  gone  with  his  fa- 
mily to  New  York,  upon  the  petition  of  the  de- 
fendant, who  was  the  only  creditor,  and  had 
chosen  himself  sole  assignee,  and  the  plaintiff 
having  brought  an  action  against  the  defendant 
to  try  the  commission,  the  court  refused  to  stay 
the  proceedings  till  he  should  give  security  lor 
casta.    M>ChiUockv.Robvn$on,2N.R.ZSL 

A  plaintiff  having  become  bankrupt  before 
plea  pleaded,  the  defendant  obtained  an  order  for 
giving  security  for  costs,  and  afterwards  pleaded 
bankruptcy: — Held,  that  such  plea  could  not  be 
set  asiae,  but  that  the  order  for  giving  security 
for  costs  should  be  rescinded,  the  plaintiff  paying 
the  costs  of  that  application,  and  the  defendant's 
rule  being  discharged.  Minchin  v.  Hart,  1  Chit. 
215.  And  tee  Kinnear  v.  Tarrant,  15  East, 
622. 

*  An  uncertificated  bankrupt  suing  for  the  be. 
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nefit  of  hit  assignees  may  be  compelled  to  give 
security  for  costs.    Sed  quart,  1  Chit.  267,  n. 


An  uncertificated  bankrupt,  bringing  an  action 
of  trover  for  goods,  is  required  to  give  security 
for  the  costs  in  case  he  should  fail  in  his  suit 
Webb  v.  Ward,  7  T.  R.  296. 

The  court  will  not  compel  security  for  costs  on 
the  ground  that  the  plaintiff  is  a  bankrupt,  or  in 
Newgate.    Anon.  2  Taunt  61 ;  1  Rose,  .111. 

An  uncertificated  bankrupt  suing  for  his  own 
benefit,  as  for  the  produce  of  his  earnings  since 
the  bankruptcy,  cannot  be  compelled  to  give  se- 
curity for  costs.  Cohen  v.  Beu,  1  Tidd's  Prac. 
580. 

Otherwise,  where  the  action  is  brought  or  pro- 
ceeded in  by  a  bankrupt,  whether  certificated  or 
not  to,  for  the  benefit  of  his  assignees.  Sanderi 
v.  Puree,  and  Robertson  v.  Arnold,  1  Tidd's  Prac 
581. 

Where  a  bankrupt  brought  trespass  against 
the  messengers  to  the  commission,  in  which  ac- 
tion he  was  nonsuited,  without  the  validity  of  the 
commission  being  fully  tried,  and  afterwards 
brought  trover  against  the  assignees  to  try  the 
tame  question:— Held,  that  he  should  not  be  put 
to  give  security  for  costs.  Semble  aliter,  if  the 
question  had  been  once  fully  tried.  Kennett  v. 
Duff-,  2  Smith,  423. 

Where  a  defendant  obtains  security  for  costs, 
on  the  ground  that  the  plaintiff  is  become  bank- 
rupt, and  that  the  action  is  continued  by  his  as- 
signees, he  must  undertake  not  to  plead  the  bank- 
ruptcy.   Manley  v.  Mayne,  3  M.  &  R.  381. 

Where  a  plaintiff  becomes  bankrupt  in  the 
middle  of  a  cause,  the  assignees,  if  they  proceed 
with  the  action,  roust  give  security  for  all  the 
costs.  The  defendant  may  apply  for  this  security 
at  any  time  before  a  fresh  step  in  the  cause  is 
taken.    JMaMmv.Po2fttU,2DowLP.C61. 

The  court  of  Backruptcv  will  not,  under  any 
circumstances,  before  hearing,  order  a  bankrupt 
to  give  security  for  costs.  Ex  parte  Munk,  2 
Deac.&  Chit  120. 

A  motion  for .  it  was  refused  with  costs,  to  be 
set  off  against  thote  due  from  the  bankrupt  Id. 


4  Insolvency. 

* 

The  court  of  K.  B.  required  security  for  costs 
from  a  plaintiff  who  had  taken  the  benefit  of  an 
insolvent  act  after  issue  joined,  but  before  notice 
of  trial  given,  and  they  ordered  the  proceedings 
to  be  staged  until  the  assignee  or  some  one  of 
the  plaintiff's  creditors  should  give  such  security. 
Heaford  v.  Bt  Knight,  4  D.  &,  R.  81 ;  2  B.  &  C. 
579. 

But  the  court  of  C.  P.  refused  to  require  the 
plaintiff  to  give  security  for  costs,  although  it 
was  s worn  that  he  was  insolvent,  and  that  the 
action  was  brought  in  his  name  for  the  benefit  of 
J.  &,  who  was  alone  beneficially  interested  in  the 
result    Morgan  v.  Event,  7  Moore,  344. 

The  court  of  C.  P.  will  neither  set  aside  the 


proceedings,  nor  require  an  imolfent  to  fl« 
security  tor  costs  in  an  action  where  the  as- 
signees have  refused  to  sue.  Itoiuena'Y.&MB, 
1  Marsh.  477 :  &  C.  nom.  Snow  v.  2Vw«M 
Taunt  123. 

An  insolvent  brought  an  action  to  team 
property  acquired  by  him  after  bis  sjflgnnei; 
no  order  had  been  made  by  the  lowi wot  Cart 
to  enable  the  assignees  to  issue  execution  ifit* 
the  property,  and  the  court  refined  to  retire 
security  for  costs.  Clapworthf  v.  CWKer,2C* 
J.  631. 


5.  Other  Circtanstanctt. 

If  a  plaintiff  in  error  resides  out  of  4ejt» 
diction  of  the  court,  they  may  require  last 
give  security  for  costs;  and  unless  he  doei* 
the  defendant  in  error  may  proceed  on  ni  jtf 
ment    Lewis  v.  Ovens,  5  B.  &  A.26S. 

The  court  of  G.  P.  will  not  comrdseaBrf 
for  costs  in  error  on  the  jrrouwlof  ttejsfflw1 
error  being  a  lunatic.  Steel  v.jMfaii,"** 
437.     - 

A  security  for  costs  may  notbereyuied** 
a  wife,.who  brings  an  action  in  her  w*an 
name,  he  being  abroad,  on  a  premiss  am 
made  to  her.    mngotti^Drummssd,lU» 

469. 


Quaere,  if  an  informer  in  a  qui  tarn 
be  obliged  to  give  •security  for  costs/  Wl 
q.  t  v.  Barlow,  Cowp.  24 

The  court  of  C.  P.  will  not  ^^*?  £? 
tiff,  in  a  qui  tarn  action,  to  give  security »•* 
though  it  appeared  by  affidavit  that  he  ■  ■» 
vent    Field q. t  v.  Carron,  2  R  flack.«- 

In  such  a  case,  the  proper  mode  fcr  the  t* 
dant  to  pursue  is,  to  move  the  court  W**z 
money  should  be  paid  into  the  hands  of  »r 
thonotary.    Id. 

Where  the  plaintm*  after  issue JJ»*JJj[ 
been  convicted  of  felony,  and  recel**~j-2B7sf 
of  transportation,  the  court  will  compaW 
his  attorney,  to  give  security  for  costs  wMT 
tive  and  prospective.    Hsreeyv. J*** **• 
159.  fc 

Where,  in  trespass  against  P"»*J*J  J 
distraining  for  poor-rates,  it  appeared  fl*   , 
plaintiff  refused  to  pay  the  rates  by  the  aw 
hit  landlord,  who  was  also  the  ■■J"1*^ 
cause,  the  court  stayed  the  VmeeiiV^^ 

Save  security  for  costs.    Ten**  *•  *"** 
ones  v.  Brown,  5  B.  dc  C.  208. 


a  war 

compel  tne  laner  lo  give  tecurnjr  *-  -—  j 
action  brought  by  fie  former  upon  tse 
Day  v.  Smith,  I  DowL P. C. 460.  ^^.  , 
But  where  property  has  been  ^Pvi 
debtor  for  the  benefit  of  hit  crediut^tw^ 
have  been  compelled  to  give  tecanty.  » 

Where  an  order  was  made  **»*■* J*  fc 
mittting  the  plaintiff  to  prosecute  *■  »^ 
forma  pauperis,  and  an  aPI*Cil""Jf -f  gs 
fondant  for  security  for,  Md'taww  •• 
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eosts  previously  incurred,  was  not  made  for 
nearly  two  yean  afterwards,  the  court  refused 
the  application,  and  allowed  a  retrospective  ope- 
ration to  the  order.  Jones  v.  Peers,  M 'CleL  & 
Y.282. 


6.  Time  and  Manner  of  Application, 

.  When  Application  to  be  made.}— An  application 
to  compel  the  plaintiff  to  five  security  for  costs 
must,  in  ordinary  cases,  be  made  before  issue 
joined.  Reg.  Gen.  K.  B.,  C.  Pn  and  Exchequer, 
H.T,2W.4,1  DowL  P.  C.  196;  8  Bin*.  303; 
lM.AScott,429;3R&  AdoL389;2C.&  J. 
196;  2  Tyr.  350;  4  Bligh,  N.  S.  604. 

Before  the  rule  the  application  to  the  court  of 
Exchequer  must  have  been  made  before  issue 
joined,  although  the  issue  was  joined  in  the  pre- 
ceding vacation.    Anon,  5  Price,  610. 

But,  in  K.  B\,  a  rule,  calling  on  the  plaintiff  to 
pve  security  for  costs,  might  be  made  after  issue 
joined.    Barker  v.  Hargreaves,  6  T.  R.  597. 

But  pot  after  verdict    Anon.  1  Marsh.  4.    ' 

A  plaintiff  residing  abroad,  with  the  knowledge 
of  the  defendant,  at  the  time  of  action  brought, 
would  not  be  required  to  give  security  for  costs, 
■Her  issue  joined,  unless  some  special  reason  was 
assigned  to  induce  the  court  to  impose  such  terms 
mi  the  plaintiff.  Du  BeUoix  v.  Waierpark  (Lord), 
I  D.  &  R.  348,  n. 

In  &  P.  the  motion  requiring  a  plaintiff  to 
five  security  for  costs,  on  the  ground  of  his  being 
resident  abroad,  must  have  been  made  before 
riea  pleaded.  Kasten  v.  Plato,  1  M.  dc,  P.  30. 
But  see  Anon.  2  Chit  157. 

Security  for  costs  may  be  applied  for  after  an 
srder  for  time  to  plead,  but  before  plea.  Wilson 
?.  JfincAttt,  1  DowL  P/C.  299?  2  C.  &  J.  87;  2 
rjrr.  166:  &  C.  nom.  Minchin  v.  Minchin,  1 
Price's  P.  C.  159. 

Where  a  defendant  pleads  after  it  has  come  to 
lis  knowledge  that  the  plaintiff  is  abroad,  the 
soort  will  not  oblige  the  latter  to  give  security 
or  costs.    Brown  v.  Wright,  1  DowL  P.  C.  95. 

After  a  defendant  has  undertaken  to  accept 
hort  notice  of  trial,  he  cannot  require  security 
br  costs  from  the  plaintiff,  a  foreigner,  residing 
inroad.  De  MonteUano  (Duke)  v.  Garcias,  7 
sToore,  361 ;  1  Bing.  67 :  S.  P.  Michel  v.  Poriski, 
!  H.  Black.  593;  MuUer  v.  Gsrnon,  and  Steel  v. 
r— ',  3  Tstmt  272, 273. 


An  application  to  make  the  plaintiff,  who  re. 
ided  abroad,  give  security  for  the  costs,  refused, 
Aer  notice  of  trial  given;  as  the  defendant  might 
lave  applied  earlier,  after  knowledge  of  the  net 
f  the  plaintiff's  residence,  and  before  so  much  of 
he  costs  incurred.     Walters  v.  Frythall,  5  East, 

3a 

An  application  for  security  for  costs,  on  the 
round  of  the  plaintiff's  residing  abroad,  must  be 
lade  promptly  after  the  defendant  knows  that 
usC  Where,  therefore,  after  an  action  had  been 
Fought  in  November,  1820,  the  plaintiff  went 
broad  in  March,  1821  i— Held,  that  the  defend. 
at  applied  too  late  in  Easter  Term,  1822,  for 


curity  for  costs,  issue  having  been  joined,  and 
no  affidavit  being  made  when  it  came  to  the  de- 
fendant's knowledge  that  the  plaintiff  had  gone 
abroad ;  the  affidavit  in  support  of  such  motion,  if 
made  after  plea,  must  expressly  state  that  the  de- 
fendant was  not  acquainted  with  the  plaintiff's 
residing  abroad  when  he  pleaded.  Duncan  v. 
Stent,  1  D.  Sl  R.  348;  5  B.  &  A.  702. 

In  quo  warranto  informations,  the  court  will 
not  force  an  indigent  relator  to  give  security  for 
costs,  when  it  does  not  appear  that  the  feet  of  in- 
digence had  not  come  to  the  defendant's  know- 
ledge before  issue  joined.  Rex  v.  Day,  Rex  v. 
PaUeson,  1  DowL  P.  C.  32. 


Previous  Application.] — Application  must  in 
all  cases  be  made  to  the  plaintiff  or  his  attorney 
before  a  motion  for  security  for  costs  will  be  en- 
tertained. Adams  v.  Brown,  2  M.  &  Scott,  154; 
9  Bing.  81 ;  1  DowL  P.  C.  273. 

The  court  will  not  grant  a  rule  that  the  plain- 
tiff may  give  security  for  costs,  unless  application 
has  been  made  to  him  to  give  security.  Bass  v. 
Clive,  3  M.  &  S.  283.  And  see  4  M.  &  B.  13 ;  4 
Camp,  7a 

But  in  one  case  such  a  rule  was  granted  aU 
though  it  did  not  appear  that  application  had  been 
made  to  bim  to  give  such  security.  Hancock  v. 
Smith,  2  Chit  150. 

The  court  will  compel  a  plaintiff  resident  out 
of  the  jurisdiction  to  give  security  for  costs,  al- 
though no  previous  application  has  been  made  to 
the  plaintiff's  attorney,  or  notice  of  the  motion 
given.  But  without  such  application  or  notice 
the  rule  nisi  will  not  stay  proceedings.  Jonas  v. 
Jones,  1  DowL  P.  C.  313;  2  C.  &  J.  207;  2  Tyr. 
216:  &  P.  Bailie  v.  BcrnaUs,  I  B.  &  A.  381; 
Anon.  2  Chit  150. 

Semble,  a  defendant  is  not  entitled  to  a  rule  to 
show  cause  why  the  plaintiff  should  not  give  se- 
curity for  costs  until  he  has  applied  to  the  plain- 
tiff's attorney,  and  he  has  refused,  or  at  least  he 
is  not  entitled  to  make  it  absolute,  if  the  plaintiff's 
attorney,  having  offered  to  give  such  security  as 
the  master  should  require,  and  to  enter  into  a 
bond  for  the  purpose,  the  defendant  refuses  to  ac- 
cept of  this  accommodation  in  order  merely  to 
gain  time,  or  defeat  the  purposes  of  justice. 
Cheap  v.  Potham,  2  Smith,  661. 


Other  Things.] — The  court  will  not  *tay  the* 
proceedings,  till  the  plaintiff,  a  foreigner,  give 
security  for  the  costs,  unless  the  defendant  have 
put  in  bail.  De  la  Preuve  v.  Due  de  Biron,  4  T. 
R.697. 

If  a  foreigner  sue  two  defendants,  and  only  one 
of  them  puts  in  bail,  that  one  may  require  the 
plaintiff  to  give  security  for  the  costs,  without 
putting  in  bail  for  the  other  defendant  Carr  v. 
Shaw,  6  T.  R.  496. 

On  moving  for  a  rule  nisi  to  compel  the  plain- 
tiff to  give  security  for  costs,  the  defendant  must 
state  in  what  stage  the  proceedings  are:  the 
court  of  C.  P.  will  not  grant  the  rule  nisi  in  a 
cause  in  which  interlocutory  judgment  has  been 
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signed,  until  that  judgment  ha*  been  set  aside. 
LnxaleUi  v.  iWZ,T  Marah.  376.  . 

A  defendant  makes  a  motion  at  his  peril,  if  it 
should  be  too  late;  therefore  he  need  not  state 
how  far  the  proceeding!  have  gone,  and  it  is  for 
the  plaintiff  to  show  that  the  motion  is  not  fn 
time.  Jvnes  ▼.  .Ames,  2  Tyr.  216;  2  C.&  J.  207; 
lDowLP.C.313. 

Where  a  defendant  moves  that  the  plaintiffs, 
residing  abroad,  shall  give  security  for  costs, 
the  court  will  not  make  the  rale  mutual  on  the 
ground  that  the  defendant  is  also  resident  abroad. 
Baxter  v.  Morgan,  2  Marsh.  80;  6  Taunt  379. 

On  a  motion  to  compel  the  plaintiff  to  give  se- 
curity for  costs,  the  court  of  C  P.  will  not  enter 
into  the  merits  of  the  case,  nor  grant  the  rule  on 
account  of  the  hardship  of  the  case  upon  the  de 
fondant.  Ciragne  v.  Hassan,  1  Marsh.  421 ;  6 
Taunt  26. 


XXL  Taxation  op  Costs. 

1.  Practice, 

Statute*}— By  1  Will.  4,  e.  7,  *.  6,  no  officer 
of  the  oourta  shall,  for  the  purpose  of  taxing  costs 
on  any  judgment  to  be  signed  by  virtue  of  the 
est,  be  compelled  to  attend  at  any  time  between 
the  last  day  of  August  and  the  21st  day  of  October 
in  any  year. 

By  34  4  Witt.  4  e.42,*.  36,  the  judges,  or 
eight  of  them,  are  empowered  by  rule  or  order  to 
make  regulations  lor  the  ta  ration  of  costs  by  any 
of  the  officers  of  the  courts  indiscriminately. 

fiy3$4  WUL  4,  e.  47,  t .  8,  power  is  given  to 
the  court  of  Review  in  bankruptcy  to  order  costs 
to  be  taxed  by  the  registrars  or  deputy  registrars 
of  the  court  of  Bankruptcy. 

luxation  of  costs  is  not  necessary  upon  a  cog. 
'      dodder  v.  £**,  3  M.  ct  Scott,  216. 


the  sum  of  3*.  4£  for  the  costs  of  the 
without  requiring  an  affidavit  of  the  swims  s* 
the  appointments,  or  of  the  attrnrtancrt,  Pied 
v.  Hammond,  2Y.A,  J.  32. 

The  court  of  C.  P.  will  not  require  the  tttwi- 
anceofathird  person  before  the  proUwwtayn 
the  taxation  of  a  bUl  of  costs,  which  bed  bean- 
ferred  to  him,  to  assist  a  master  in  Chaser?  s 
whom  the  reference  had  beta  sssvisedy  gb» 
Protserse  v.  Tse*^3Mocm,3;8Teew.fla 


Notice  ef  Appointment}-!!  it  be  arms  e> 
tween  the  respective  attorneys  eftm  satin,  wi 
a  particular  person  shall  tax  the  casta,  it  exoe> 
swer  to  an  action  for  such  costs,  tbtt  the  drfsi 
ant's  attorney  had  no  notice  to  attend  the  tens* 
if  he  did  not  object  when  be  was  list  awnssief 
its  having  takenplace  ia  bis  absence.  WievH 
Murrel,  1C&P.  307— Garrow. 

Where  a  bill  of  exchange  is  referred  to  Jj 
master  to  oompute  principal  and  latere*,  ■ 
plaintiff's  attorney  is  not  bound  to  sent  tie  •> 
fondant  with  notice  of  an  appointment  of  loaf 
costs :  the  defendant,  if  he  wishes  to  bejwei 
must  take  out  a  rule  for  mat  purpose.  Aqp 
v.  Kendal,  1  Chit  693. 


Appointmenty-One  appointment  only  shall  be 
deemed  necessary  for  proceeding  in  the  taxation 
of  costs,  or  an  attorney's  bill.  Reg.  Gen.  K.  R, 
C  P.,  and  Exchequer,  H.  T.  2  W.  1, 1  Dowl.  P.  C. 
196;  6  Bing.  308;  1  M.  ol  Scott,  429;  3  R  A, 
AdoL  388;  2  C.  A,  J.  195;  2  Tyr.  349 ;  4  Btigh, 
N.  S.  604. 

Before  this  rule,  in  K.  B-,  the  attorney,  on 
whom  a  notice  of  an  appointment  to  tax  had  been 
served,  must  have  attended  without  waiting  for  a 
second,  or  the  master  might  proceed  ex  parte. 
Reg.  Gen.  K.  B.  H.  T.  32  Geo.  3,  4  T.  R.  580. 


And  if  the  defendant  in  an  action  on  a  foreign 

judgment,  which  ordered  costs  to  be  paid,  ne-  ^ A ,  _  #.       *  .^.»   . 

glected  to  appear  to  tax  the  costs,  the  plainU^^V1^ not,oe-  ***** 
might  tax  the  costs  ex  parte.    Sadler  v.  Robins, 
1  Camp.  253— EUenborough. 

Where  three  appointments  were  made  by  the 
master  upon  an  order  for  the  plaintiff  to  amend 
upon  payment  of  costs,  and  the  attorney  for  the 
plaintiff  attended  the  master  accordingly,  but  no 
one  appeared  for  the  defendant,  the  master  in  the 
Exchequer  might  indorse  the  order,  allowing 


master  to  tax  the  costs.    XsseB  v.  fletWT. 
R.  10. 


Notice  of  7Vi«rtWtt.]— Before  taxation*?** 
one  day's  notice  shall  be  given  to  the  aw*» 
party.  Reg.  Gem.  T.  T.  1  W.  4, 1. 1,  C £ 
and  Exchequer,  2  B.  &  AdoL  7» ;  7  Kef  » 
4  a  &  P.  604;  1  C.  eVJL  412;  1  DotUt 
105;  1  1>r.  523;  5  M.  A  P.  817;  1  ft* 
P.  C.  110;  4  Bligh,  N.  a  583. 

One  day's  previous  notice  of  the  tine  oftsxa* 
costs  upon  rules, orders,  town posteei aad*f> 
sitions,  and  a  copy  of  the  bill  of  oosts  and  Java 
of  increase  (if  any),  shall  be  given  tad  dekwM 
by  the  attorney  or  attorneys  of  the  pertj  *  ** 
ties  whose  costs  are  to  be  taxed,  lo  the  ***! 
of  the  other  party  or  parties  ia  the  •**••* 
at  the  time  of  service  of  such  nance;  sedu» 
oass  of  posteas  and  inquisitions  in  oimAJJ** 
the  notice  shall  be  pten  two  by**** 
copy  and  affidavit  delivered  two  dive  fcyfj 
taxation.  Reg.  Gen.  M.  T.  1  Wilt  i  &*J 
1  Price's  P.C.  yiii;  1  a  A  J.  27*;  1  ^ 
161. 

Where,  by  the  practice  of  tbs  esnt,  «* 
need  not  be  taxed,  it  is  unnecessary  to £«■ 

,les» 


Where,  at  the  instance  of  one  of  *"**£ 
defendants,  the  taxation  of  the  I*m»»^*V 
deferred,  notice  of  taxation  on  ""^WE 
necessary.  Perry  v.  Tmmer%  1  DowL  *£** 
2C  da  J.  89;  2  Tyr.  128;  1  PtiertP.Clil 

Reasonable  costs  of  serving  a 
tion  will  be.  allowed,  and  if  the  ' 
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in  the  country,  and  bad  not  employed  an  attor-i    Where,  in  actions  on  a  policy  of  insurance 


ney,  an  attorney  in  the  country  may  be  employed 
to  aero  him  with  a  notice  of  taxation.  Thorp  v. 
Wordy,}  C.  &  J.  488;  I  DowJ.  P. C. 576:  &  C. 
nooL  Thorpe  v.  Worthy,  2  Tyr.  489. 

Semble,  that  a  judgment  signed  without  due 
notice  of  taxing  costs  may  be  set  aside  for  irre- 
gularity ;  but  where  doe  notice  has  been  given, 
and  the  taxation  is  'postponed  at  the  request  of 
enJendaat,  reasonable  notice  of  reappointment  is 
■efficient  Ferry  v.  Turner,  1  Price's  P.  C.  161 ; 
9&oW.89;9Tyr.l28;  I  Dowl. P. C. 800. 

Irregularity  in  an  execution  in  signing  judg- 
ment and  seizing  goods,  without  delivering  a 
copy  of  the  bill  of  costs,  or  giving  a  day's  notice 
before  taxing  it,  must  be  complained  of  promptly. 
Where  ten  days  intervened  between  the  seizure 
of  the  foods,  and  the  striking  of  a  docket  against 
the  defendant  without  any  step  to  set  aside  the 
execution,  it  was  held  that  an  application  for  that 
purpose  after  that  time  (the  defendant's  bank- 
ruptcy having  intervened)  was  too  late,  and  that 
the  irregularity,  if  any,  was  waived.  Rutledge 
V.  fittest  Tyr.  169. 

2.  Cooes  as  Is  Costs  allowed, 
(a)  Writ  and  Proceeding: 

In  the  taxation  of  costs,  held,  that  the  matter 
ism  justified  in  allowing  the  expenses  of  two 
Pints  issued  ki  one  action  against  the  defendant 
into  two  counties,  where  it  was  doubtful  in  which 
Bounty  bo  was  to  be  found,  Morris  v.  Hunt,  1 
Chit 544    And** ▼. Boner, 2 Chit  14a 

Plaintiff's  attorney  was  not  entitled  to  charge 
lefendant  for  costs  of  declaration  on  snbp.  ad 
«sp*  in  the  Exchequer  unless  an  appearance  was 
mtsjred.    Bs  part*  Arden,  1  Price's  P.  C.  149. 


against  several,  the  attorney  had  only  made  out 
a  full  brief  in  one  cause,  and  short  statement  in 
the  others,  but  the  master  allowed  for  the  full 
briefs  in  all,  the  court  of  K.  B.  made  a  rule  for 
him  to  review  his  taxation.  Mortineau  v.  Barnes, 
I  Tidd's  Prac  666. 

(d)  Jury. 

The  master  may  allow  the  sum  of  one  guinea 
each  to  talesmen,  on  the  trial  of  a  cause  by  a 
special  jury  in  London  or  Middlesex.    Jfbrro  v.  , 
Hunt,  1  Chit  544 

Where  there  is  a  certificate  that  a  cause  was 
proper  to  be  tried  by  a  special  jury,  it  is  the  prac- 
tice to  allow  only  the  costs  actually  allowed  and 
paid  to  the  jurors.  But  the  court  of  K.  B.  doubt* 
ed  whether  the  proper  construction  of  the  statute 
was  not  that  the  party  should  be  entitled,  in  such 
cases,  to  all  the  costs,  from  which,  if  there  had 
been  no  certificate,  he  would  have  been  excluded. 
Cursum  v.  Durham,  2  Chit  154 

(e)  Other  Came. 

Costs  of  entering  judgment  nunc  pro  tune  are 
costs  in  the  cause.  Carlisle  v.  Garland,  3M.4 
Scott,  180;  9Bing.  85. 

The  court  of  C  P.  will  allow  the  costs  of  a 
rule  to  repay  defendant  money  deposited  with 
the  sheriff,  which  had  been  paid  into  court  under 
7  et  8  Geo.  4,  c  71,  with  the  costs  in  the  cause. 
Symee  v.  Root,  5  Bing.  269. 

Where  plaintiff,  on  the  eve  of  trial,  accepted 
from  defendant  a  cognovit  for  a  certain  sum  pay- 
able at  a  future  day,  in  full  discharge  of  the  ac- 
tion, and  the  master,  on  taxation,  allowed  plain- 
tiff costs  previous  to  the  cognovit:  the  court 


If  a  writ  be  returnable  in  the  first  return  of  refused  to  admit  plaintiff's  affidavit,  stating  a 


he  term,  and  the  defendant  give  notice  that  the 
Mt  and  costs  will  be  paid  before  the  appearance 
lay,  and  accordingly  tender  the  debt  and  costs 
sf  the  writ  before  that  day,  the  plaintiff  is  not 
entitled  to  the  costs  of  a  declaration  delivered  de 
wneesse.    Partington  v.  Williams,  2  N.  R.  398. 

Qonre,  whether  he  would  be  entitled  to  such 
sosts  if  no  notice  had  been  given  ?    Id. 

The  costs  of  a  special  original  were  allowed  as 
«tw*en  attorney  and  client,  where  the  action 
me  brought  on  a  bond,  the  penalty  of  which  was 
nore  than  50&,  but  the  sum  due  was  only  found 
,be20J.    v.  Boner,  2  Chit  148. 

(6)  Attorney' $  Attendance. 

The  allowance  to  a  non-resident  attorney  for 
ttsndmg  a  trial  is  two  guineas  a  day,  including 
11  expenses ;  but  where  he  attends  more  than  one 
•ial,  one  guinea  per  day  for  each.  Where  he  at 
»nd*  ae  a  witness,  one  guinea  a  day  additional 
E*  parte  Whitehead,  1  Price's  P.  C.  136. 

(e)  Fees  to  Counsel. 

A  plaintiff  may  be  allowed  for  fees  to  three 
anneal  on  the  taxation  of  costs  in  a  cause  of  dif- 
colty-    MorrU  v.  Hunt,  1  Chit  544. 


verbal  agreement  that  he  should  have  such  costs 
in  case  defendant  made  default  in  payment,  and 
that  he  made  such  default ;  and  made  the  rule  for 
the  disallowance  of  such  costs  absolute.  Anon. 
7  D.  Jb  R.  375. 

Where  defendant  had  entered  into  an  agree- 
ment with  the  plaintiff  in  writing,  but  not  stamp- 
ed, and  the  plaintiff's  attorney  engrossed  a  cony 
thereof;  and,  before  action,  tendered  the  same, 
properly  stamped,  to  the  defendant,  which  be  re- 
fused to  sign ;  the  court  directed  the  master  to 
include  the  costs  of  stamping  the  agreement  in 
the  costs  of  the  action.  Bowen  v.  Pitman,  2  Esp. 
728— Kenyon. 

A  plaintiff  is  entitled  to  the  allowance  of  a 
sum  sworn  to  have  been  paid  by  him  for  the 
postage  of  foreign  letters,  as  being  solely  appli- 
cable to  the  cause ;  but  he  is  entitled  to  the  ex- 
penses of  the  production  and  translation  of  sueh 
letters  only  as  are^applicable  to  such  parts  of  the 
counts  as  relate  to  the  verdict  Lopee  v.  De  Too- 
ttt,  7  Moore,  120;  3  &  ft. B.  292. 

Upon  a  petition  to  the  Lord  Chancellor,  he 
made  an  order  that  the  costs  should  bo  paid  by 
the  defendants.  In  an  action  for  the  masftnv 
zance,  whereby  the  plaintiff  incurred  cost*  in  jia- 
dicial  proceedings,  he  cannot  either  recover  she 
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costs  ordered  to  be  paid  in  the  shape  of  special 
damage,  or  the  extra  costs  as  between  himself 
and  bis  attorney.  Hathaway  v.  Barrow,  1  Camp. 
151 — Mansfield.  And  see  Winstanley  v.  Head, 
4  Taunt  192. 

In  taxing  the  costs  upon  a  mortgage  transac- 
tion, the  mortgagee  is  not  allowed  the  expense 
of  a  declaration  of  trust  from  him  to  a  cestui  que 
trust,  who  lends  the  money.  Martin's  case,  5 
Biag.  160. 

D.,  haying  given  a  cognovit  for  357Z.,  mort- 
gaged certain  premises  as  a  security  for  the  pay- 
ment of  that  sum,  and  the  costs  of  the  judgment, 
and  all  other  costs  and  charges  whatsoever  at- 
tending the  same.  The  mortgagee  having  levied 
execution,  her  right  to  the  goods  seized  was  dis- 
puted in  actions  at  the  suit  of  certain  persons  who 
claimed  to  be  assignees  of  D.  under  a  bankruptcy. 
The  mortgagee  failed  upon  a  first  trial,  but  suc- 
ceeded in  a  second,  D.  not  proving  to  be  a  bank- 
rupt : — Held,  that  the  mortgagee  could  not  claim 
from  D.  the  costs  of  this  action,  as  costs  or  charges 
attending  the  judgment  confessed  by  D.  Doe  d. 
Holt  y.  Roe,  6  Bing.  447;  4  M.  &.  P.  177. 

The  mortgagor,  on  the  levy  being  made,  gave 
the  sheriff  notice  that  the  goods  seized  belonged 
to  him  jointly  with  another  person,  upon  which 
the  sheriff  impannelled  a  jury  to  determine  to 
whom  the  property  belonged: — Held,  that  the 
mortgagee  was  entitled  to  claim  of  the  mortgagor 
the  costs  of  the  inquisition,  if  the  mortgagee  had 
paid  them  to  the  sheriff  and  the  court  referred  it 
to  the  prbthonotary  to  ascertain  that  fact    Id. 

In  an  action  brought  U>  recover  the  balance  of 
an  account,  the  parties  agreed  that  the  amount 
should  be  referred  to  two  arbitrators,  who,  in  set- 
tling the  balance  due,  were  to  be  guided  by  the 
decision  of  a  jury  in  regard  of  a  certain  cargo  of 
cotton  shipped  by  the  plaintiffs,  the  costs  of 
which  formed  one  of  the  items.  The  jury  found 
that  the  "plaintiffs  were  not  entitled  to  charge  the 
defendants  with  the  costs  of  the  cotton ;  and  the 
arbitrators,  after  excluding  such  costs  pursuant 
to  the  verdict,  found  a  certain  sum  to  be  due  to 
the  plaintiffs.  The  prothonotary,  on  taxation, 
refused  to  allow  the  plaintiffs  the  costs  of  the 
trial  which  applied  to  the  cotton: — Held,  that 
he  was  right  in  so  doing.  Fairlie  v.  Parker,  1 
M.  &  P.  4%. 


3.  Pleadings. 

Such  parts  only  of  pleadings  to  which  a  de- 
murrer relate  are  to  be  copied  in  the  demurrer 
book ;  and  if  any  other  parts  be  copied,  the  costs 
are  not  to  be  allowed  on  taxation,  either  as  be- 
tween party  and  party,  or  attorney  and  client 
Reg.  Gen.  C.  PM  H.  T.  8  &  9  Geo.  4,  4  Bing. 
549. 

Whereas  declarations  in  actions  upon  bills  of 
exchange,  promissory  notes,  and  the  counts 
usually  called .  the  common  counts,  occasion  un- 
necessary expense  to  parties  by  reason  of  their 
length,  and  the  same  may  be  drawn  in  a  more 
concise  form ;  now,  for  the  prevention  of  such  ex- 
pense, it  is  ordered,  That  if  any  declaration  in 


assumpsit  hereafter  filed  or  delivered,  udto 
which  the  plaintiff  shall  not  be  entitled  to  t  sk 
as  of  this  term,  being  for  any  of  the  denisa 
mentioned  in  the  schedule  of  forma  ud  (fee. 
tions  annexed  to  the  order,  or  demand*  of  iliki 
nature,  shall  exceed  in  length  rach  of  tat  aid 
forms  set  forth  or  directed  in  the  said  schedsc  « 
may  be  applicable  to  the  case;  or  if  any  dedmv 
tion  in  debt  be  so  filed  or  delivered  for  unife 
causes  of  action,  and  for  which  the  actios  of  s> 
suropsit  would  lie,  shall  exceed  such  length,* 
costs  of  the  excess  shall  be  allowed  to  the  je» 
tiff,  if  he  succeeds  in  the  cause;  and  mcaca* 
of  the  excess  as  have  been  incurred  b?  the  de- 
fendant shall  be  taxed  and  allowed  to  toe  dds> 
dant,  and  be  deducted  from  the  cost*  tBratd  * 
the  plaintiff.  And  it  is  further  ordered,  *n»t« 
the  taxation  of  costs,  as  between  attorney  ai 
client,  no  costs  shall  be  allowed  to  the  ittafliv 
in  respect  of  any  such  excess  of  length;  td  ■ 
case  any  costs  shall  be  payable  by  the  plainmtlP 
the  defendant  on  account  of  such  excess  fr 
amount  thereof  to  be  deducted  from  the  ants* 
of  the  attorney's  bill.  Reg.  Gen.  T.  T.  1 WE4 
K.  R,  C.  P.,  &  ExcIl,  2  B.  &  Adol.  783;  7  fi* 
774;  4  C.  &  P.  607;  1  C.  &  J.  475;  1  Dosl?. 
C.  107;  1  Tyr.  525;  5  M.  dr,  P.  819;  1  Fnsft 
P.  C.  112;  4  Bligh,  N.  S.  585. 

Where  several  special  counts  are  inserted* 
the  same  agreement,  the  plaintiff  if  entitled  to 
a  verdict  on  one  count  only,  and  to  the  eo*  a 
that  count  A  bill  of  exceptions  would  M1 
judge  were  to  direct  that  all  the  cwmto  f*> 
proved.     Ward  y.  Bell,  2  Dowi  P.  C.  7t 


4.  Expense*  of  Evidence. 

In  trover  a  verdict  was  taken  for  pMstaf  ■ 
the  full  amount  of  the  goods  converted,  the  ft* 
tiff  consenting  to  take  them  back  in  redacts*" 
damages,  upon  its  being  referred  to  an  ark**** 
by  order  of  Nisi  Priiis,  to  ascertain  the  isvBt 
of  deterioration,  which  amount,  with  the  ©**■ 
the  cause,  were  to  be  paid  to  plaintiff :-»» 
that  the  expense  of  witnesses  attending  them* 
trator  were  costs  in  the  cause.  Tregmet  £*" 
tenhoroug h,  7  Bing.  733 ;  5  M.  &  P.  453;  1  ft* 
P.  C.  225. 

In  an  action  of  slander,  although  the*ej«"* 
justification,  and  no  special  damage  tBegft* 
plaintiff;  if  he  recovers,  is  entitled  to  theetp** 
of  witnesses  necessary  to  prove  an  ind^fj* 
explanatory  of  the  slander,  and  his  F**?. 
reputation.    Andrews  y.  7%ornt*m,8But**' 

M.  &.  Scott,  670. 

A  charge 'for  a  document  tendered,  hstsrf^ 
ceived  in  evidence,  cannot  be  supported  **■* 
v.  Underwood,  11  Price,  511. 

Expenses  of  successful  searches  fir  pedjjj* 
are  allowed  for  by  the  prothonoUrv  is  W* 
costs.    Johnson  v.  Laweon,  2  Bing.  341. 

In  an  action  on  the  case  to  recofff****] 
for  the  disturbance  of  a  water-course,  ™vj 
prothonotary  had  allowed  the  expenses  tdssgf 
such  plans  as  had  been  used  for  the  nwkrawnj 
of  the  court  at  the  trial,  such  expeweiW** 
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terwirds  ordered  to  be  allowed.  Holmes  v.  Holmes, 
9  Moore,  158;  2  Bing.  75. 

Expenses  of  a  penon  sent  to  inquire  after  the 
subscribing  witnesses  to  a  bond,  not  allowed  in 
the  taxation  of  costs.  Laing  v.  Bowes,  3  M.  &, 
S.89. 

5.  Expenses  of  Witnesses. 

(a)  Remuneration  for  Loss  of  Time, 

Generally.] — Compensation  for  loss  of  time 
disallowed  to  two  merchants  coming  from  abroad 
as  witnesses.  Moor  v.  Adam,  5  M.  &  8.  156 :  & 
P.  Lowry  v.  Doubleday,  5  M.  &  S.  159,  n. 

A  broker  is  not  entitled  to  compensation  for 
loss  of  time.  Lopes  v.  De  Tastet,  7  Moore,  120; 
3  B.  4,  B.  292. 

Where  the  prothonotary,  on  the  taxation  of 
costs,  allowed  for  various  sums  expended  in  ex- 
periments, and  a  compensation  for  loss  of  time 
to  scientific  and  professional  men  employed  in 
making  them,  with  a  view  to  ascertain  the  in* 
creased  risk  or  advantage  in  a  new  process  of 
boiliog  sugar  by  means  of  heated  oil,  and  who 
were  called  as  witnesses  at  the  trial;  the  court 
of  C  P.  directed  him  to  review  his  taxation,  on 
the  ground  that  no  such  allowance  or  compensa- 
tion ought  to  be  made.  Severn  v.  Olive,  Same  v. 
Sbide,  6  Moore,  235;  3  B.  &  B,  72. 

A  plaintiff  will  not  be  allowed  his  expenses  in 
the  construction  of  a  model,  nor  a  compensation 
for  loss  of  time  by  scientific  persons  who  bad 
been  sent  to  a  distant  part  of  the  country  to  in- 
spect a  building  there,  although  he  could  not 
isJely  jiave  proceeded  to  trial  without  their  testi- 
nony.    Bayley  v.  Beaumont,  11  Moore,  497. 

In  taxing  costs,  the  contingent  losses  which 
i  i hi i ssl s  may  have  suffered  by  obeying  the  sub* 
KBna  cannot  be  allowed.  ;  HuUusson  v,  Staples, 
*  Doagl.  438. 

If  the  plaintiff  subpoona  the  defendant's  attor- 
ey  to  produce  books,  the  latter  is  not  entitled  to 
Bceive  any  thing  from  the  plaintiff  for  expenses 
r  lose  of  time  in  attending  as  a  witness. '  Pritch- 
rd  v.  Walker,  3  C.  &  P.  212— Vaughan. 

Foreign  Witnesses.} — Reasonable  allowance  in 
jsts  may  be  made  for  the  loss  of  time  of  a  ne- 
jssary  foreign  witness,  who  is  not  accessible  to 
lbpcena,  and  who  will  not  attend  without  com- 
mention.  Lomergan  v.  Royal  Exchange  Assvr- 
see  Company,  1  Dowl.  P.  C.  233;  5  M.  &.  P. 
95;  7Bmg.729. 

The  courts  of  C.  P.  and  K.  B.  will  allow  the 
lets  of  detaining  a  foreigner  here  to  give  evi- 
mce  upon  a  trial,  computed  from  the  day  of  the 
rit  sued  out  to  the  day  of  trial.  Sturdy  v.  An. 
ewa,  4  Taunt  697:  S.  P.  Anon.  1  Chit  89, 
>,  n. 

The  costs  of  bringing  over  a  necessary  witness 
jm  the  continent  to  this  country  are  to  be  at 
ired,    Cotton  v.  Witt,  4  Taunt  55. 

But  not  the  costs  of  his  return.   Id. 

Although  it  was  previously  held  in  C.  P.  that 
e  costs  were  only  to  be  allowed  from  the  time 


of  the  witness's  coming  within  the  jurisdiction  of 
the  court   Hagedorn  v.  AUnutt,  3  Taunt  379. 


A  plaintiff  who  brings  over  a  foreign  witnc 
hither,  in  order  to  judge  by  his  testimony  whe- 
ther there  is  ground  to  bring  an  action,  and  after- 
wards sues,  and  examines  the  foreigner  at  the 
trial,  may  be  allowed  the  costs  of  detaining  him 
here  from  the  time  of  the  writ  sued  out  until  the 
trial,  and  a  reasonable  sum  for  his  sustenance 
here  during  the  same  time,  but  not  the  costs  of 
his  passage  hither,  or  of  his  return.  Schimmel  v. 
Lousada,  4  Taunt  695. 

If  a  witness  is  bona  fide  sent  for  from  a  foreign 
country  to  support  an  intended  action,  though 
the  writ  is  not  sued  out  until  after  his  arrival, 
the  plaintiff  is  entitled  in  that  case  to- the  costs 
of  bringing  him  over,  his  subsistence  and  com- 
pensation tor  his  loss  of  time  spent  here  pending 
the  suit,  for  the  purposes  thereof,  and  to  the  costs 
of  his  return.  Tremain  v.  Barrett,  and  Same  v 
Faith,  1  Marsh.  463,  563 ;  6  Taunt  8a 

But  if  the  witness  is  sent  for  to  give  evidence 
in  one  action  which  is  discontinued,  and  the 
plaintiff  calls  him  as  a  witness  in  another  action 
against  a  different  defendant,  but  arising  out  of 
the  same  transaction,  he  is  entitled  in  the  second 
action  to  the  costs  only  of  the  witness's  subsist- 
ence and  detention  for  the  purpose  of  the  second 
action,  but  not  of  his  voyage  hither  or  of  his  re- 
turn.   Id. 

Remedy  of  Witness.] — A  witness  attending  a 
trial  under  a  subpoena  is  not  entitled  to  a  com- 
pensation for  bis  loss  of  time,  although  the  party 
requiring  his  attendance  expressly  promises  to 

Sy  him  for  such  loss.     Willis  v.  Peckham,  4 
oore,  300;  1  B.  &  B.  515. 

A  witness  attending  at  the  trial  of  a  cause  on 
subpoena  cannot  maintain  an  action  for  compen- 
sation for  his  loss  of  time  in  attendance,  even 
though  he  is  an  attorney.  Collins  v.  Oodefroy,  I 
Dowl.  P.  C.  326 ;  1  B.  &.  Adol.  950. 

A  promise  by  an  attorney,  after  trial,  to  pay  a 
witness  a  compensation  for  his  loss  of  time,  can- 
not, it  seems,  be  enforced,  either  by  action  or  at- 
tachment Bates  v.  Sturges,  2  M.  &.  Scott,  172; 
7  Bing.  585.. 


(6)  Maintenance. 

Where  foreign  witnesses  appear  to  be  domiciled 
in  this  country,  they  are  not  entitled  to  the  ex- 
penses of  their  return  home;  and  it  seems  that  a 
party  is  not  entitled  to  the  costs  of  witnesses,  un- 
less they  have  been  paid  to  them  previously  to 
taxation.  Lopes  v.  De  Tastet,  7  Moore,  120 ;  3 
B.  &  B.  292. 

Where  the  captain  of  a  merchant  ship,  domi- 
ciled in  this  country,  was  detained  by  the  plaintiff 
for  a  considerable  time  to  give  evidence  in  a 
cause,  but  before  issue  was  joined  or  notice  of 
trial  given : — Held,  that  the  master  was  at  li- 
berty, in  taxing  the  costs,  to  allow  the  expenses 
of  maintaining  the  witness  during  such  deten- 
tion. Anon.  2  p.  &  R.  424:  S.  C.  nom.  Berry 
v.  Pratt,  1  R  &  C,  276. 
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Subsistence  allowed  in  costs  in  a  policy  cause, 
to  the  master  of  a  ship  insured,  a  material  wit- 
ness, from  the  time  of  subpoena  to  the  time  of 
trial,  although  the  witness  resided  in  England, 
was  not  examined,  was  a  master  in  the  royal 
navy,  and  did  not  show  the  permission  of  the 
Admiralty  for  him  to  engage  in  the  merchant 
service.  Mount  v.  Larkitu,  8  Bing.  195;  1  M. 
&  Scott,  357;  1  Dowl.  P.  C.  262. 

But  refused  for  his  farther  detention  pending 
a  rale  for  a  new  trial,  upon  a  point  to  which  his 
evidence  was*  not  applicable.    Id. 

So,  in  another  cause,  the  court  approved  the 
allowance,  on  taxation,  of  subsistence  money  for 
a  witness,  the  captain  of  a  ship,  from  the  service 
of  the  subpoma  till  the  time  of  trial  Ttmperly 
v.  Aott,  1  M.  fc  Scott,  601;  8  Bing.  393. 

If  a  njaidtiff  subpoena  witnesses  in  a  cause  then 
ready  Ar  trial,  but  which  does  not  afterwards,  iu 
fact,  come  on  to  be  tried,  in  consequence  of  his 
declining  to  reply  and  take  issue  on  a  new  fact, 
subsequently  put  on  the  record  by  additional 
plea,  the  expenses  of  the  actual  attendance  of 
those  witnesses  are*  allowable  on  taxation  of  his 
costs,  (the  plaintiff  ultimately  succeeding  on  the 
trial  of  the  eause),  although  he  do  not  counter- 
maud  his  notice  of  trial  in  time,  notwithstanding 
there  might  have  been  time  enough  for  him  to 
have  done  so  during  the  intermediate  period,  and 
even  to  have  replied  and  taken  issue  on  the  addi- 
tional plea;  on  the  ground  that  a  plaintiff  shall 
in  such  ease  be  considered  entitled  to  a  reasona- 
ble time  to  give  instructions  for  advice,  and  other- 
wise prepare  himself.  But  it  should  seem  that 
in  such  cases  there  must  appear  to  have  been 
some  unnecessary  delay,  or  other  suspicious  con- 
duct, on  the  part  of  the  defendant.  Ailimm  v. 
JVeeerre,  1  Price,  381. 

The  court  will  not  allow  the  expenses  of  the 
plaintiff's  witnesses,  brought  too  early  to  the 
asaiiee  to  attend  on  a  trial  there.  Anon.  2  Chit 
200. 

A  witness  who  is  subpoenaed  in  London  in 
August,  to  attend  a  trial  at  the  adjourned  sittings 
in  October,  and  who  is  at  the  time  of  service  on 
the  eve  of  departure  for  the  continent,  is  entitled 
to  the  expenses  of  coming  from  the  continent  to 
attend  the  trial  Vice  v.  Anson  (  FtseounteM),  3 
C.  A  P.  19 ;  M.  &  M.  76— Tenterden:  8.  C.  not 
&  P.  7  B.  &  C.  409;  1  M.  A  R.  114. 

The  plaintiff  is  also  entitled  to  the  expense  of 
detaining  such  witness  in  this  country,  to  await 
the  trial  of  the  cause,  although  opportunity  is 
afforded  of  examination  upon  interrogatory.  Lo- 
norgan  v.  Royal  Exchange  Aawranee,.!  Bing. 
725;  5  M.  &  P.  447,  806;  1  Dowl.  P.  C.  223. 


to  make,  such  admission.  Jteg.0e*,I.R,C.r\ 
and  Exch.,  2  Will.  4, 1  DowLP.G  199;  8Bsi. 
307;  1  M.  &Soott,433;3&&AdoL39M 
a  &  J.  201;  2iy.352;4filigh)N.&69l 

The  expense  of  a  witness  called  only  to  pva 
the  handwriting  to,  or  the  execution  ofj  itj 
written  instrument  stated  upon  the  pWaf!> 
shall  not  be  allowed,  unless  the  saver*  psffl 
shall,  upon  summons  before  a  judge,  i  nuasm 
time  before  the  trial,  (such  summons  stating  the* 
in  the  name,  description,  and  place  of  abode*' to 
intended  witness),  have  neglected  or  renjed  * 
admit  such  handwriting  or  execution,  or  mim 
the  judge,  upon  attendance  before  him,  dsl* 
dorse  upon  such  summons,  that  be does  sot issi 
it  reasonable  to  require  such  admission.  If 
Gen.  K.  BM  C.  P.,  &  Exch.,  H.  T.  9  WilU 
Dowl.  P.  C.  199;  8  Bing.  307;  1  M.  IM 
433;  3  B.  &  AdoL  392;  2  C.&  J.  801; 3 Tf. 
352 ;  4  filigh,  N.  S.  607. 


(e)  Application  for 

The  expense  of  a  witness  called  only  to  prove 
the  copy  of  any  judgment,  writ,  or  other  public 
document,  shall  not  be  allowed  in  costs,  unless 
the  party  calling  him  shall,  within  a  reasonable 
time  before  the  trial,  have  required  the  adverse 
party,  by  notice  in  writing,  and  production  of 
such  copy,  to  admit  such  copy,  and  unless  such 
adverse  party  shall  have  refused  or  neglected 


(d)  Examination  on  InUrrofttonH. 

Byl  WUL  iy  c  22,  the  courts  nay  essnj 
witnesses  on  interrogatories  where  thtj  m 
deem  it  necessary. 

Bys.3,tb*costeoftbewrUorcosusissa* 
to  be  in  the  discretion  of  the  court 

By  a.  9,  the  cost*  of  the  role  or  ordars*" 
examination  of  witnesses  under  any  eonsasw* 
or  otherwise,  and  of  the  proceedings  tins*** 
to  be  costs  in  the  cause  unless  otheWsadssBa 
either  by  the  judge  making  such  role  or  *•* 
or  by  the  judge  before  whom  the  casst  mam 
tried,  or  by  the  court. 

Before  the  statutes  the  costs  ef  enwiB|  «* 
nesses,  whether  at  home  or  abroad,  open  s*» 
rogatories,  were  always  borne  by  the  P^jJ* 
taming  the  rule  for  that  purpose,  sad  •*» 
abide  the  event  of  the  cause,  untesi s»  njjjj 
by  the  court  Anon,  HuH Costs, 5»;1W 
Frac.  86*3. 

If  the  rule  of  court  for  the  mnirnri** 
witnesses  by  commission  expressed  thstjb}* 
positions  of  witnesses  at  Hamburgh  sad  I*** 
were  to  be  taken,  and  the  ooinmissioD v**"* 
ed  to  persons  at  Hamburgh,  the  cissa** 
bringing  witnesses)  from  Lttbeck  to  HflwfP 
were  allowed  upon  taxation.  Jh&r  *  ** 
home,  3  B.  &  P.  556. 

Where  the  defendant  put  off  •*"■[•* 
terms  that  a  witness  going  abroad  dsnsilt* 
amined  on  interrogatories : — field,  thai  the  sjj 
tiff  having  detained  the  witness  antil  l»t»» 
after  he  had  been  examined  on  iatetiogJ** 
and  cross-examined  by  the  defendant, w*ir 
tied  to  the  costs  of  the  detention, bat *■[*•> 
fondant  was  entitled  to  deduct  bis  cos*  « f*^ 
examining  on  interrogatories.  Patter***- 
IChit  89. 


^  to 

Where  a  party  obtained  have,  bjr  ^^J 
examine  witnesses  abroad  on ik«ossJio8fi» 
not  entitled  to  be  allowed  the  expense  «« 
the  depositions  in  the  taxation  of  easts  th*T^ 
succeeded.  Taylor  v.  Royal  B*d**f*  **** 
Company,  8  Cast,  30& 
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The  party  succeeding  wu  not  entitled  to  the 
costs  of  examining  witnesses  on  interrogatories, 
or  taking  office  copies  of  depositions ;  but  each 
party  applying  paid  his  own  expense,  unless  it 
was  otherwise  expressed  in  the  rule.  Stephens  v. 
Crichton,  2  East,  359. 

Plaintiffs  had  obtained  a  mandamus  under  stat 
13  Geo.  3,  c  83,  s.  44,  for  the  examination  of 
witnesses  in  India,  and  the  writ  and  depositions 
were  returned  to  this  country;  but  the  defen- 
dants did  not  join  in  the  application  for  the  writ, 
nor  examine  nor  cross-examine  witnesses  under 
it,  and  the  plaintiff*  obtained  a  verdict : — Held, 
that  they  were  not  entitled  to  the  costs  attending 
the  writ,  or  of  the  office  copies  of  the  depositions. 
Fairlie  v.  Parker,  1  M.  &  P.  438. 

Where  a  defendant  obtained  a  mandamus  under 
13  Geo.  3,  c.  63,  s.  44,  to  examine  witnesses  in 
India,  the  plaintiff,  having  recovered  a  verdict, 
was  entitled  to  his  costs  of  cross-examining  such 
witnesses.  Whytt  v.  Macintosh,  2  M.  &  R.  133 ; 
8  B.  &  C.  317. 

(«)  Question  of  Admissibility. 

Where  there  is  a  reasonable  ground  to  believe 
that  the  testimony  of  a  witness  will  be  admissi- 
ble, his  expenses  may  be  allowed  on  taxation  of 
costs  against  the  adverse  party.    Rushworth  v. 
Wilson,  1  B.  &  a  267. 

Where  the  master,  on  the  taxation  of  costs  for 
not  proceeding  to  trial  pursuant  to  notice,  disal- 
lowed the  expenses  of  a  witness  brought  from 
Newcastle-upon-Tyne  to  London,  to  give  evi- 
dence by  comparison  of  hand-writing  in  a  cause 
where  the  defence  was  forgery,  the  court  ordered 
the  master  to  review  his  taxation ;  and  held,  that 
upon  a  question  whether  the  evidence  were  or 
were  not  admissible,  the  expenses  of  the  witness 
ought  not  to  have  been  disallowed.  Mutchinson 
r.  AUcock,  1  D.  fc  R.  165. 

The  master  is  in  general  sole  judge  of  what 
witnesses  shall  be  allowed  on  taxation,  and, 
therefore,  when  he  had,  in  an  action  of  libel,  dis- 
allowed all  witnesses  to  prove  innuendo*,  the 
Doart  refused  to  interfere  to  made  him  review  his 
taxation.    SkelUm  v.  Seward,  1  Dowl.  P.  C.  411. 

(/)  Witness  not  called. 

„  The  charges  allowed  for  the  attendance  and 
expenses  of  witnesses  must  depend  on  the  cir- 
samstances  of  the  case.  It  is  not  because  some 
if  those  who  have  been  subpauiaed  are  not  ex- 
mined  that  they  are  not  to  be  allowed  for  in  tax- 
og  costs.    Bagnall  v.  Underwood,  11  Price,  5Ua 

The  court  will  not  direct  the  master  to  review 
lie  taxation,  because  he  has  allowed  expenses  for 
fitnesses  who  were  not  called.  Adamson  v.  Noel, 
( Chit.  200. 


It  seems  that  where  many  witnesses  are  unne- 
Bsaarily  called  by  the  successful  party,  the  judge 
rill  inform  the  prothonotary  of  the  circumstance, 
i  order  to  guide  him  in  his  taxation  of  costs. 
lark  v.  Webster,  1  C.  &  P.  105, 106,  n.— Park. 

Where,  upon  application  to  the  attorney  for 
ie  defendant  to  admit  certain  foots  in  proof,  and 
Vol.  I.  4  O 


he  refused,  and  afterwards,  upon  going  to  trial, 
it  appeared  that,  by  having  pleaded  a  tender,  it 
became  unnecessary  to  prove  them,  but  the  plain- 
tiff took  witnesses  to  the  assizes  for  that  purpose, 
and  was  allowed  their  expenses  in  the  taxed  costs, 
notwithstanding  they  were  not  called  upon  the 
trial,  the  court  refused  to  revise  the  taxation. 
Hanhorn  v.  Thomas,  3  Smith,  361. 

If  the  plaintiff  subpoena  witnesses,  and  remune- 
rate them  accordingly,  who  have  been  previously 
subpoenaed  by  and  received  their  expenses  from 
the  defendant,  which  circumstances  they  conceal 
from  the  plaintiff;  the  court  of  C.  P.  will  allow 
the  latter  the  expenses  he  has  paid  those  wit- 
nesses for  their  attendance,  although  they  were 
not  called  for  him  at  the  trial,  on  the  ground  that 
such  payment  was  obtained  by  fraud.  Benson  v. 
Schneider,  1  Moore,  76 ;  7  Taunt  272, 337 ;  Holt, 
416. 

6.  Reviewing  Taxation. 

Where  the  plaintiff's  attorney  had  been  guilty 
of  gross  misconduct  towards  the  defendant,  in 
consequence  of  which  the  prothonatory  refused 
to  allow  the  plaintiff  any  costs,  the  court  of  C.  P. 
refused  a  rule  for  him  to  review  his  taxation,  al- 
though the  defendant  had  taken  out  a  summons 
to  stay  proceedings  in  the  action,  on  payment  of 
debt  and  costs.  Adams  v.  Staton,  7  Moore,  366; 
1  Bing.  69. 

The  court  of  Exchequer  will  not  interfere  with 
the  province  of  the  master  in  the  taxation  of  costs 
of  increase,  by  ordering  a  new  taxation  in  fa- 
vour of  the  defendant,  on  the  ground  that  the 
plaintiff  himself  has  been  the  cause  of  increasing 
the  amount  of  the  costs,  by  unnecessarily  and 
wantonly  proceeding  to  trial  after  an  offer  to  sign 
a  cognovit,  unless  in  a  very  strong  and  clear 
case ;  but  it  seems  otherwise,  where  there  has 
been  no  previous  delaying  the  plaintiff  by  the 
proceedings  of  the  defendant,  and  the  conduct  of 
the  former  has  been  palpably  vexatious ;  or  the 
defendant  has  made  the  offer  in  good  time,  and  a 
cognovit  executed  has  been  actually  tendered; 
and  a  rule,  calling  on  the  plaintiff  to  show  cause 
why  the  master  should  not  review  his  taxation  of 
costs  under  such  circumstances,  hating  been  dis- 
charged on  affidavits  filed  in  answer,  stating  facts 
which  furnished  a  sufficient  reason  for  what  the 
master  had  done,  it  was  discharged  with  costs. 
Williams  v.  Wynne,  2  Price,  344 

Costs  of  a  rule  for  reviewing  a  taxation  are  not 
given  where  tho  mistake  is  with  the  master. 
Ward  v.  Bell,  2  Dowl.  P.  C.  76. 

Where  a  submission  to  arbitration  in  a  cause 
in  the  court  of  Exchequer  is  made  a  rule  of  the 
court  of  K.  R,  and  by  the  award  the  costs  are  to 
be  taxed  by  the  master  of  the  Exchequer,  the 
court  have  no  jurisdiction  to  direct  a  review  of 
the  taxation.  Chapman  v.  Lansdown,  1  Anst  273. 


It  is  not  necessary  that  a  parry  applying  for 
an  order  upon  the  master  to  review  his  taxation 
of  costs,  should  first  pay  into  court  the  amount  of 
the  items  in  the  bill  of  costs,  to  which  no  objec- 
tion has  been  made.  BagnmU  v.  Underwood,  11 
Price,  511. 
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The  affidavit,  on  a  motion  in  the  Exchequer 
for  the  master  to  review  his  taxation  of  costs, 
must  specify  the  charges  objected  to.  Daniel  y. 
Bishop,  M«CIel.  61;  13  Price,  129. 

And  it  must  be  confined  to  the  objections  al- 
leged against  the  taxation,  and  not  enter  into  the 
merits.     Williams  v.  Hunt,  I  Chit  321. 

No  objections  to  the  master's  taxation  can  be 
taken,  unless  they  are  specified  in  the  affidavit  or 
rule.    Aliven  v.  Furnival,  2  Dowl.  P.  C.'49. 

Affidavits  used  before  the  master  on  taxation  of 
costs,  cannot  be  read  on  showing  cause  against  a 
rule  for  reviewing  the  taxation,  unless  they  are 
referred  to  in  the  rule;  a  notice  that  they  will  be 
used  is  not  sufficient  Cliffe  v^rosser,  2  Dowl. 
P.  C.  21. 


XXII.  Means  of  recovering  Costs. 

1.  Application  to  the  Court. 

Where  there  are  several  defendants,  each  is 
liable  for  the  whole  costs ;  and  if  after  satisfac- 
tion from  any  one  the  plaintiff  takes  it  against 
another,  such  defendant  may  apply  to  the  court 
Wilson  v.  Foote,  Bull.  N.  P.  335. 

One  defendant,  who  had  given  a  general  release 
to  the  plaintiff  after  the  costs  of  nonsuit  had  been 
taxed,  was  ordered  to  pay  to  the  other  defendants 
their  shares.  Darlow  v.  Collinson,  Bull.  N.  P. 
335. 

The  court  refused  a  rule  relative  to  the  pay- 
ment of  costs  to  the  amount  of  only  a  few  shil- 
lings, when  every  other  point  was  settled.  Anon, 
Loll,  193. 

A  rule  was  refused  to  compel  the  attorney  of  a 
defendant,  who  was  a  member  of  parliament,  to 
pay  costs,  as  the  proper  remedy  was  by  seques- 
tration.   Anon,  Lofft,  156. 

Trespass  for  breaking  and  entering  plaintiff's 
elose  and  cutting  heath,  &c. ;  plea  not  guilty,  and 
verdict  for  the  plaintiff.  On  the  trial  it  appeared 
that  the  trespasses  were  committed  by  the  direc- 
tion of  A.  B.,  and  the  heath  taken  to  his  premises. 
On  a  motion  being  made  that  A.  B.  should  pay 
the  plaintiff  the  damages  and  taxed  costs,  the 
court  refused  the  application,  as  the  plaintiff  ought 
before  he  brought  the  action  to  have  ascertained 
who  was  the  substantial  defendant  Berkeley  v. 
Dimery,  10  B.  &,  C.  113. 

2.  Levy  in  Execution, 

By  43  Geo.  3,  c.  46,  t .  5,  in  cases  of  execu- 
tions against  the  goods  of  the  defendant,  the 
plaintiff  may  also  levy  the  poundage  fees  and  ex- 
penses of  the*  execution,  over  and  above  the  sum 
recovered  by  the  judgment 

A  plaintiff  who  levies  costs  and  expenses  of  an 
execution,  in  addition  to  the  sum  recovered  by 
the  judgment,  under  43  Geo.  3,  c.  46,  s.  5,  must 
at  his  peril  take  care  to  keep  them  within  such  a 
reasonable  sum  as  will  be  afterwards  allowed  in 
taxation  by  the  prothonotary,  otherwise  the  court 
of  C.  P.  on  motion  will  order  the  excess  to  be 


restored,  with  costs  to  be  paid  by  the  abasst 
Benwell  v.  Oakley,  2  Taunt  174 

In  order  to  discharge  a  plaintiff  oat  of  cat 
tody  who  is  in  execution  for  costs,  it  nnat  ia» 
pear  that  such  costs  were  paid  on  his  accout: 
where,  therefore,  a  plaintiff  was  in  execution  fcf 
costs  arising  to  a  magistrate,  from  a  verdict  n 
an  action  for  false  imprisonment,  an  affiduit, 
stating  that  they  had  been  paid  to  the  later*/ 
the  treasury,  was  held  insufficient.  Aritv.fr 
nant,  6  Moore,  65;  3  B.  &  B.  3. 

3.  Staying  Proceedings  in  Second  Jen* 

In  what  Cases  generally.]— The  costs  of  t  ant 
action  on  the  case  must  be  paid  before  a  aval 
will  be  allowed  to  proceed  on  the  nine  accost 
when  the  merits  have  been  roll?  tried.  Ksowf 
v.  HaUey,  3  Wile.  149;  2  W.  Black.  741. 

The  court  of  C.  P.  will  not  stay  proceefisp 
against  a  defendant  till  the  debt  and  costs,  r» 
vered  by  him  in  a  former  action  against  the  ■» 
tiff,  be  paid.    Cooke  v.Dobree,  IE.  Hack,  lfc 

In  an  action  of  trespass  for  false  iosnsav 
ment,  brought  by  an  uncertificated  bankrssU 
C.  P.,  after  nonsuit  in  K.  B.  for  the  same  essj 
on  the  ground  that  be  was  not  then  press* 
with  evidence  to  prove  the  validity  of  a  few* 
commission;  the  former  court  wiU  stay  tbiss> 
ceedings,  until  the  plaintiff  pay  the  costs  of  k 
former  action,  as  he  then  ought  to  have  been  a» 
pared  with  evidence  to  substantiate  the  first  a» 
mission.    Crawley  v.  bnpey,  2  Moore,  46U 

After  a  nonsuit  in  trespass,  the  court  vriSssf 
proceedings  in  a  second  action  between  d*?* 
parties  for  the  same  cause,  until  the  °"*"j* 
nonsuit  are  paid,  notwithstanding  the  psaatnT*1 
a  prisoner  at  the  time  of  bringing  the  •eM"  * 
tion,  and  sue  in  forma  pauperis.  Wests*  v.  ■> 
there,  2T.R.  511. 

The  court  will  not  stay  proceedings  in  a  «■ 
cond  action,  by  a  pauper,  until  the  costs  art  p 
of  a  nonsuit  in  a  prior  one  for  the  seises** 
unless  his  conduct  appear  vexations,  ft**1 
Colboye,  1  Tidd'e  Prac  94 

The  defendant  was  arrested  at  the  ssitsf* 
plaintiff,  who  becoming  bankrupt,  the  pn** 
ings  were  discontinued ;  and  the  assignees  wfflf 
again  arrested  the  defendant,  the  K^*"™^ 
were  set  aside,  the  Chancellor  having  i»H*j^ 
the  commission ;  but  a  fresh  commission  m*H 
issued,  and  another  set  of  assignees  being  csss* 
they  arrested  the  defendant  again,  and  wtf«£ 
ceeding  in  their  action :— Held,  that  then  ss> 
ceedings  could  not  be  stayed  until  ******  j 
the  proceedings  at  the  suit  of  the  j**^  j 
assignees  were  paid.  Dawson  v.  Ssafsm 
Chit  146. 

A  rule  to  stay  proceedings  in  a  ••^•Jf 
on  the  statute  of  bribery,  where  the  pg* 
attorney  would  not  pay  the  costs  of  a  W* 
nonsuit,  nor  discover  the  plaintiff's  ii***\ 
was  ordered  to  be  mtgharged,  if  the ^cesls  sw 
paid  within  a  week,  otherwise  to  be  ***, 
lute.    MouUonq.Lv.BingkmZTK-M'* 

So.  a  rule  was  made  ahsolote  ftr  **&** 
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•f  costs  of  a  judgment  at  in  case  of  a  nonsuit, 
and  of  a  rule  to  show  came  why  judgment  as  in 
caw  of  nonsuit  should  not  be  entered.  Baldwyn 
▼.JtefaffMT.R.511,11. 

A  plaintiff,  being  nonsuited,  was  taken  in  exe- 
cution by  the  defendant  for  the  costs;  and  whilst 
in  execution  brought  another  action  for  the  same 
cause ;  the  court  refused  to  stay  further  proceed- 
ings  in  the  second  action  until  the  costs  of  the 
first  had  been  paid.  Beavan  v.  Robin*,  8D.&R. 
42. 

Where  there  were  six  actions  against  owners* 
and  six  against  the  captain  of  a  ship,  for  wages, 
the  court  of  K.  B.  stayed  the  proceedings  in  one 
of  the  latter,  until  payment  of  costs  in  one  by 
the  same  plaintiff  against  the  owners,  which  had 
been  tried,  and  in  which  there  had  been  a  verdict 
for  the  defendants.  Bond  v.  Gooch,  Hull  Costs, 
465. 

The  court  of  K.  B.  refused  to  stay  proceedings 
in  a  qui  tam  action,  till  the  costs  of  a  nonpros  in 
a  former  action,  by  a  different  plaintiff,  were  paid. 
English  q.  t,  v.  Cox,  Cowp.  322. 

So,  where  the  plaintiff,  having  declared  against 
the  defendants  as  trustees,  was  nonprossed,  and 
afterwards  commenced  another  action  against 
them  by  name,  the  court  refused  to  compel  him 
to  pay  the  costs  of  the  former  action  before  he 
was  allowed  to  go  on  with  the  second.  Paehley 
▼.  Pools,  3  D.  Sl  R.  531. 

Proceedings  cannot  be  stayed  in  a  court  of 
equity,  till  the  payment  of  the  costs  of  a  suit  at 
Anon.  1  Chit  195. 


The  court  stayed  proceedings  in  an  action  by 
husband  and  wife,  until  payment  of  costs  in  a 
former  action  for  the  same  demand,  at  the  suit  of 
the  husband  only.  Lampley  v.  Sand*,  1  Tidd's 
Prac.584. 

In  Ejectment.}— The  court  will  stay  the  pro- 
ceedings in  a  second  ejectment  until  the  costs 
are  paid  of  a  prior  one,  even  though  it  be  brought 
by  a  third  person,  or  for  different  premises,  if  the 
title  be  the  same.  Doe  v.  Law,  and  Fairclaitn  v. 
Thruetout,  1  Tidd's  Prac.  583 ;  4  DougL  250 ;  3 
DougL405. 

Proceedings  in  ejectment  stayed  till  the  costs 
of  a  nonsuit  in  a  former  ejectment,  brought  to 
try  the  same  title,  were  paid.  Keen*  d.  Angel  v. 
Angel,  6T.R.  740:  SLP.Doed.  CorreU  v.  Roe, 
1  Chit  195. 

Proceedings  in  ejectment  stayed  until  the  costs 
of  a  former  ejectment,  and  also  of  an  action  for 
mesne  profits,  were  paid.  Use  d.  Pinchardv. 
Roe,  4  East,  585. 

Yet  the  court  will  not  extend  the  rule  to  in- 
slnde  the  damages  in  the  action  for  the  mesne 
profit*,  however  vexatious  the  proceedings  of  the 
veeent  lessors  of  the  plaintiff  may  have  been. 
Doe  d.  Church  v.  Barclay,  15  East,  233. 

Proceedings  stayed  till  the  costs  of  a  former 
rieetment,  brought  by  the  father  of  the  lessor  of 
he  plaintiff  against  the  defendant's  father  on  the 
aoe  title,  were  paid.  Doe  d.  Feldon  v.  Rot,  8 
IML645. 

But  refined  where  the  ejectment  was  by  the 


heir-at-law  for  part  of  devised  premises,  after  he 
had  failed  in  a  previous  action  for  other  parts. 
Doe  v.  Harri*,  4  M.  &  R.  569. 

Ejectment  in  C.  P.  and  verdict  for  the  plain, 
tiff,  and  costs  paid  by  the  defendant,  who  then 
brought  an  ejectment  in  K.  B.  for  the  same  pre. 
mises,  and  recovered,  but  was  not  paid  his  costs ; 
and  now  a  third  ejectment  being  commenced  in 
C.  P.  by  the  plaintff  in  the  first  ejectment,  that 
court  stayed  proceedings  till  payment  of  the 
costs  of  the  second  ejectment  in  K.  B.  Doe  d. 
Walker  v.  Stevenson,  3  B.fi.  P.  22. 

If  the  defendant  in  a  former  ejectment,  who 
was  then  evicted,  bring  another  ejectment  for  the 
same  premises,  the  court  will  stay  the  proceed- 
ings until  he  pay  the  costs  of  the  former  cause. 
Tkrusiout  d\  mMam*  v.  Holdfast,  6  T.  R.  223. 

A  rule  to  stay  proceedings  in  a  second  eject- 
ment until  the  costs  of  a  prior  one  were  paid, 
in  which  the  plaintiff  had  sued  in  forma  pau- 
peris, was  granted.  Qoodtitle  v.  Mays,  1  Tidd's 
Prac  94 

So,  where  the  lessor  of  the  plaintiff  never  en- 
tered into  the  consent  rule.  Smith  d.  Qinger  v. 
Barnardiston,  2  W.  Black.  904. 

It  seems  that  the  court  will  not  stay  proceed- 
mps,  if  the  verdict  in  the  first  ejectment  was  ob- 
tained by  fraud  and  perjury.  Doe  d.  Ret*  v. 
Thomas,  4  D.  &  R.  145;  2B.&C.G22. 

Proceedings  in  ejectment  were  stayed  the  day 
before  trial,  till  the  costs  of  a  former  ejectment 
in  K.  B.  were  paid,  after  a  long  delay.  Doe  d. 
Chadwick  v.  Law,  2  W.  Black.  1158. 

So,  proceedings  in  an  ejectment  by  a  fraudu- 
lent assignee  of  an  insolvent  debtor  were  stayed, 
till  costs  of  former  ejectments,  brought  by  the 
debtor  himself,  were  paid.  Doe  d.  Chambers  v. 
Law,  2  W,  Black.  1180. 

The  court  will  not  stay  proceedings  in  a  writ 
of  right,  until  the  costa  of  a  prior  ejectment 
are  paid.  Chatfeld  v.  Souter,  3  Bing.  167  ;  10 
Moore,  572 :  S.  P,  contra  Bowytar  v.  Bowyear, 
2  DowL  P.  a  207. 

Proceedings  in  an  ejectment  cannot  be  stayed 
until  the  taxed  oosts  of  a  bill  in  equity,  filed  by 
the  same  party  for  the  recovery  of  the  same  pre- 
mises, are  paid.  Doe  d.  William*  v.  Winch,  3  B. 
&  A.  602. 

Where  in  ejectment  a  rule  has  been  obtained 
for  staying  proceedings  until  the  costs  of  a  for- 
mer ejectment  have  been  paid,  the  court  will 
not  permit  the  defendant,  in  case  those  costs 
are  not  paid  before  a  given  day,  to  nonpros 
the  pending  ejectment*  Doe  d.  Sutton  v.  Ridg- 
way,  5  B.  £  A.  523.  And  see  Doe  d.  Irwin  v. 
Roe,  1D.&R.  562. 
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COURT. 

I.  Superior+See  Jurisdiction-— Practice. 
II.  Inferior — See  Inferior  Court. 
III.  Of  Requests  —  See  Costs  —  Inferior 

Court. 
TV.  Martial — See  Armt  and  Nav*. 


COVENANT. 

I.  Form  of  Covenants,  708. 
II.  Construction  of  Covenants. 

1.  Generally,  709. 

2.  What  usual  or  customary,  710. 

3.  Qualified  Covenants,  710. 

4.  What  a  Breach,  112. 

5.  Extent  of  Liability,  713. 

6.  Parol  Explanation — See  Evidence. 

7.  Validity-See  Contract. 

III.  What  Covenants  run  with  the  Land,  713. 

IV.  Dependent  or    Independent  Covenants, 
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V.  How  discharged,  716. 
VL  Action  of  Covenant. 

1.  Between  Contracting  Parties,  717. 

2.  Personal  Representatives,  718. 

3.  Heirs  and  Devisees,  719. 

4.  Assignees,  719. 

5.  Pleadings. 

{a)  Venue,  720. 

(b)  Statement  of  Deed,  720. 

(c)  Breach,  722. 
{d)  Pleas,  Ac,  723. 

6.  Evidence,  723. 

VIL  Particular  Covenants. 

1.  Charter-parties— See  Ship. 

2.  Husbandry   Covenants — See   Land- 

lord and  Tenant. 

3.  Insurance*— See  Insurance. 

4.  Not  to  assign — See  Landlord  and 

Tenant. 

5.  Quiet  Enjoyment — See  Landlord 

and  Tenant. 

Rent    See  Landlord  and  Tenant. 

Renewal — See  Landlord  and  Te- 
nant. 

8.  Repair—See  Landlord  and  Tenant. 

9.  Taxes— See  Revenue. 
10.  Timber  and  Trees— See  Timber  and 
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11.  Trades— See  Contract. 


I.  Form  of  Covenants. 

It  seems,  that,  under  the  word  M  demise,"  the 
lessee  may  maintain  an  action  of  covenant  against 
the  lessor,  for  not  having  sufficient  power  to  de- 
mise for  the  whole  term,  whereby  the  plaintiff 
was  pot  to  the  expense  of  procuring  a  better  title 
for  the  whole  term.  Fraserv.  Skey,  2  Chit  646. 

Where  a  lease  of  an  undivided 
certain  mines,  contained 
ment  made  by  the  lessee  with 
owners  of  the  other  two-thirds,  for  pulling  down 


an  old  smelting  mill,  and  baDding  insist  d 
larger  dimensions  upon  a  waste  near  the  ansa, 
and  also  a  covenant  to  keep  such  new  mi  a 
repair,  and  so  leave  it  at  the  expiration  of  At 
term,  but  did  not  contain  a  covenant  to  bafla  it: 
— Held,  that  such  a  covenant  wis  to  be  impW; 
and  that  the  lessor  of  the  one-third  might  m 
upon  it  in  respect  to  his  interest  Stays*  '• 
Easterby,  4  M.  &  R.  4522;  9  R  &  G  505:  AC 
nom.  Easterby  v.  Sampson,  6  Bing.  644;  4  It* 
P.  601 ;  1  C.  &  J.  105. 

Where  a  lessee  covenanted  that  he  vodd,* 
all  times  and  seasons  of  burning  lime,  sosslf 
the  lessor  and  his  tenants  with  fine  at  tsis> 
lated  price,  for  the  improvement  of  their  ssb 
and  repair  of  their  houses :— Held,  tkttw 
was  an  implied  covenant,  also,  that  he  so* 
burn  lime  at  all  such  seasons ;  and  that  it  vs 
not  a  good  defence  to  plead  mat  there  wis *> 
lime  burned  on  the  premises  out  of  whichl jat 
lessor  could  be  supplied.  Shrewebsnj  {Eai)i 
GouW.  2  B.  &  A.  $7. 

A  proviso  in  a  lease  for  twenty-one  yean,  »* 
if  either  of  the  parties  should  be  de«rowtot> 
termine  it  in  seven  or  fourteen  yean, it  ^°™Jt 
lawful  for  either  of  them,  his  execnton  or  *** 
nistrators,  so  to  do,  upon  twelve  month*'  s*J 
to  the  other  of  them,  his  heirs,  execoton, *» 
ministrators,  extends,  by  reasonable  intends** 
to  the  devisee  of  the  lessor,  who  is  entitled  to* 
rent  and  reversion.  Roe  d.  Batnford  t.  mfa 
12  East,  464. 

Covenant  by  lessee,  that  be  will  at  ajjj 
during  the  term  plough,  sow,  manure,  and  es» 
vate  the  demised  premises  (except  the  nj» 
warren  and  sheep-walk)  in  a  doe  coarse  of  "J 
bendry;  if  lessee  plough  the  rabbitwana* 
sheep-walk,  covenant  lies  against  him.  **• 
ban's  (Duke  of)  v.  Ellis,  16  fast,  359. 

The  plaintiff  declared  in  covenant,  and  s*£ 
first  an  indenture,  whereby  the  <^n*ljrJ[ 
original  proprietor  of  a  medicine,  assigned  •sB 
interest  in  it  to  a  third  person,  subject  toae* 
nant  by  the  assignee  to  pay  him  one^hirdj  ■» 
profits  during  his  and  his  wife's  fiW*/^ 
covenanted  with  the  assignee,  that  he  ****£" 
thereafter,  by  himself  or  jointly  with  any  ** 
prepare  or  sell,  or  engage  with  any  ether  sssj 
in  preparing  or  selling  the  said  isscsBcibsv*^ 
and  then  a  second  indenture,  whereby  the 
assignee  assigned  all  his  interest  intfe**"" 
to  the  plainti!;  subject  to  the  covenant  of  »» 
vation :  and  then  a  third  indenture  bets*»  *■ 
and  the  defendant,  (reciting  the  two  fc"J**T 
that  he  had  agreed  with  the  defendant i*  »f 
solute  purchase  of  all  his  interest,  if  f»  ■ 
said  medicine,  as  in  the  one-third  share  s> 
served  to  the  defendant:  by  which  indeswefj 
defendant  assigned  to  the  plaintiff  all  that  »■ 
share,  and  all  other  shares  or  PWP***"JSE| 
title,  interest,  claim,  or  demand  whsteBever* 
defendant  to  the  said  medicine,  or  to  «*J*T 
undivided  third  part  of  &&,  habendum  to  the  plaintiff  in  !£*■»** 
a  recital  of  an  agree-  the  defendant  might  have  dons  if  the*  Ij^j 
with  the  lessor  and  the  had  not  been  made:  with  a  covenant  ns» 
'-*-  ---«*—  - —  plaintiff  might  at  afl  times" •-—■■■ 
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■all  the  medicine  in  the  name  of  the  defendant, 
and  receive  the  profits  thereof  to  hii  own  uee : 
and  another  covenant  for  further  assurance :  and 
then  the  plaintiff  proceeded  to  assign  breaches  in 
the  words  of  the  first  indenture  between  the  de- 
fendant and  the  first  assignee ;  that  the  defendant 
prepared  and  sold  the  medicine,  and  also  en- 
gaged with  others  in  preparing  and  selling  it  for  his 
own  profit,  &&,  and  charged  some  of  these  breaches 
to  be  contrary  to  the  first  indenture,  and  to  the 
defendant's  covenants  therein  with  the  first  assig- 
nee ;  but  the  second  breach  was  charged  to  be 
contrary  to  the  last  indenture,  and  to  his  cove- 
nant with  the  plaintiff: — Held,  that  the  last  in- 
denture alone  (without  the  confirmation,  which, 
however,  the  construction  of  it  received  from  the 
two  former  recited  therein)  showed  an  intention 
in  the  defendant,  and  the  words  of  it  were  large 
enough  to  assign  to  the  plaintiff,  not  only  the 
one-third  share  of  the  profits  reserved  by  the  first 
indenture,  but  all  the  defendant's  right,  title,  and 
interest  in  the  medicine,  and  all  the  future  profits 
arising  from  the  sale  thereof,  and  that  such  as. 
signment  of  all  his  interest  and  property  in  the 
medicine,  raised  an  implied  covenant  that  he 
would  not  prepare  or  sell  the  medicine,  or  engage 
with  others  in  so  doing  for  his  own  profit;  such 
preparation  and  sale  being  a  retention  and  exer- 
cise of  the  right  of  preparing  and  vending  the 
medicine  of  which  he  was  once  a  proprietor,  in 
derogation  of  his  deed,  whereby  he  had  conveyed 
each  right  to  the  plaintiff;  and  held,  that  the 
second  breach  was  well  assigned,  which  was 
charged  to  be  against  his  covenant  in  the  last 
deed  with  the  plaintiff.    Seddon  v.  Senate,  13 
East,  63. 

There  is  a  distinction  between  express  cove- 
nants and  implied  agreements,  as  to  being  en- 
forced by  injunction :  in  the  former  instance,  but 
not  in  the  latter,  an  injunction  will  be  granted 
■gainst  tenants  removing  articles  contrary  to  the 
custom  of  the  country.  Kimpton  v.  Eve,  2  Ves. 
A,  B.  379. 


II.  Construction  of  Covenants. 

1.  Generally. 

The  construction  of  covenants  is  the  same  in 
equity  as  at  law;  but  equity  will  relieve  against 
si  strict  performance  upon  equitable  circumstances, 
and  no  wilful  default  Eaton  v.  Lyon,  3  Ves. 
jan.  692. 

A.,  being  seised  of  certain  real  estates,  limited 
pmrt  of  them  to  the  uses  of  his  marriage  settle- 
ment, and  also  covenanted  with  the  trustees,  that, 
n  case  of  there  being  issue  of  such  marriage,  he 
would,  by  will  or  otherwise,  devise  all  his  real 
setates,  arid  also  all  his  personal  estate  and  ef- 
fects whatsoever,  amongst  the  children  of  that 
jad  a  former  marriage,  share  and  share  alike: — 
leld,  that  this  covenant  applied  only  to  such  real 
nd  personal  estate  which  A.  might  die  seised  or 
deceased  of,  and  that  it  did  not  prevent  him  from 
ismoatng',  during  his  life,  of  such  part  of  his  real 
■tale  as  was  not  settled,  or  which  he  might  ac- 
suhsequently  to  the  dale  of  the  settlement 
v.JGrfaiwwt3B.&,A.&31. 


1  A^  being  possessed  of  a  lease  for  years,  cove- 
,  nanted  in  an  indenture  for  making  a  family  pro- 
vision, that,  if  he  should  die  during  the  continu- 
ance of  the  term  of  the  lease,  his  executors  or 
administrators  should  assign  the  residue  to  B.; 
A.  afterwards  purchased  the  reversion  in  fee, 
and  died : — Held,  that  A.  did  not,  by  the  terms 
of  the  covenant,  intend  to  preclude  himself  from 
purchasing  the  fee,  and  therefore  bis  executors 
were  not  liable  upon  that  covenant  Williamson 
v.  BuUerJield,  2  B.  &  P.  63. 

A  covenant  by  a  party,  that,  so  long  as  the  de- 
fendant should  continue  and  be  in  the  actual 
receipt  of  the  profits  of  a  rectory,  he  would  pay  a 
yearly  sum  during  the  life  of  the  rector,  by  two 
half-yearly  payments,  must  be  construed  as  a 
covenant  for  the  payment  of  such  yearly  sum 
whilst  the  covenantor  is  in  receipt  of  the  profits 
during  the  life  of  the  rector,  and  not  whilst  he  is 
merely  in  receipt  of  the  profits.    Combe  v.  Jones, 

2  Chit  700. 

Lessee  of  tithes  covenanted  for  certain  consi- 
derations for  himself,  his  executors,  and  assigns, 
not  to  take  tithes  in  kind  from  the  tenants  for 
twelve  years,  but  to  accept  a  reasonable  compo- 
sition, not  exceeding  three  shillings  and  sixpence 
per  acre: — Held,  that  his  under-lessee  of  the 
tithes  was  not  an  assignee  within  the  meaning  of 
the  covenant,  nor  bound  by  such  a  covenant  of 
the  leasee.    Brewer  v.  Bill,  2  Anst  413. 

Nor  could  the  tenant  of  the  lands  take  advan- 
tage of  such  a  covenant  entered  into  with  his 
landlord,  to  which  he  himself  was  no  party. 
Id. 

By  an  indenture  reciting  that  A.  has  agreed  to 
pay  a  debt  owing  from  B.  to  C,  A.  covenants 
with  B.  to  indemnify  B.  in  respect  of  such  debt 
A.  omits  to  pay  C,  who  sues  and  obtains  judg- 
ment against  B.  B.  may  recover  the  amount  of 
the  debt  from  A.  before  he  has  paid  C.  Carr  v. 
Roberts,  2  Nev.  &  M.  42. 

A  messuage,  consisting  of  two  parts,  separated 
by  intervening  reserved  land,  subjected  only  to  a 
specific  right  of  way  for  the  lessee  to  a  third  build- 
ing for  a  specific  purpose,  was  demised  by  lease: 
the  reservation,  strictly  interpreted,  would  pre- 
clude him  from  all  access  to  the  one  part,  which 
was  accessible  only  by  crossing  the  reserved  land 
in  one  of  two  directions,  the  one  by  entering  it 
from  the  residue  of  the  demised  premises;  the 
other,  and  far  the  more  convenient,  by  entering  it 
from  a  public  street: — Held,  that  the  leasee  was 
entitled  to  a  way  across  the  reserved  land  from 
the  publio  street  to  that  part  Morris  v.  Edging- 
ton,  3  Taunt.  24. 

A  covenant  for  •*  the  free  use  of  the  newly-in- 
tended road  whenever  the  same  may  be  made," 
will  not  apply  to  a  road  which,  when  the  parties 
contracted,  was  newly  intended  to  be  made,  but 
was  executed  and  complete  before  the  sealing  of 
the  deed.    Crisp  v.  Price,  5  Taunt  548. 

If  a  vendor  retains  the  title  deeds,  and  cove- 
nants for  further  assurance  only,  the  purchaser 
may,  under  that  covenant,  compel  him  to  enter 
into  a  covenant  for  production  of  the  deeds.  Fain 
v.  Ayers,  2  Sim.  &  Stn.533. 

A  covenant  to  do  all  lawful  and  reasonable 
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nets  for  further  assurance,  includes  the  levying 
a  fine,  though  not  particularly  named.  King  v. 
•timet,  5  Taunt.  418 ;  1  M arah.  107. 

So  the  satisfying  of  a  judgment.    Id. 

By  deed,  R,  for  himself,  his  heirs,  executors, 
and  administrators,  covenanted  that  for  and  not- 
withstanding  any  act  done  by  him  (B.),  it  should 
be  lawful  for  A.  to  receive  certain  money,  debts, 
and  premises  thereby  assigned,  without  any  let, 
suit,  interruption,  or  denial  of  B.,  his  executors 
or  administrators,  or  any  person  claiming  under 
him  or  them  : — Held,  that  the  words,  u  for  and 
notwithstanding  any  act  done  by  B.,"  being  incon- 
detent  with  the  subsequent  part  of  the  covenant, 
ought  to  be  rejected,  and,  therefore,  that  it  was  a 
sufficient  breach  of  that  covenant  to  allege  a  re- 
ceipt of  the  money  by  the  executor  of  B.,  in  re- 
spect of  the  contracts  mentioned  in  the  indenture. 
Belcher  v.  Sikes,  8  B.  &  C.  185. 


2.  What  usual  or  customary. 

The  reasonableness  of  a  covenant  by  a 
in  a  lease  of  land  renewable  for  ever,  that  he 
and  his  heirs  shall  always  live  upon  the  lands,  or 
pay  an  additional  rent,  with  the  uraal  remedies 
by  distress  and  ontry,  is  properly  triable  at  law ; 
and  a  court  of  equity  ought  not  to  interpose  or 

five  relief  against  it    Ponsonby  v.  Adam*,  2  Bra 
•  C  431. 

A  party  contracted  for  an  assignment  of  the 
lease  of  a  public-house,  which  in  the  agreement 
was  described  as  bolden  at  a  certain  net  annual 
lent  under  usual  and  common  covenants.  And 
the  lease  contained  a  covenant  by  the  tenant  to 
pay  land  tax,  sewers'  rate,  and  all  other  taxes, 
.-and  a  proviso  for  re-entry  if  any  business  but 
ihat  of  a  victualler  should  be  carried  on  in  the 
Jiouse;  and  it  was  proved  that  a  considerable 
majority  of  public-house  leases  contained  such  a 
^proviso: — Held,  that  the  covenant  to  pay  land 
ftax,  &c^  was  a  common  covenant  in  a  lease,  re- 
serving a  net  rent ;  and  that  the  proviso  for  re- 
-entry  must,  with  reference  to  a  lease  of  a  public- 
house,  also  be  considered  usual  and  common. 
Bennett  v.  Womack,  7  B.  &  C.  627 ;  1  M.  &.  R. 
«44;  3C.&P.96. 

A  covenant  not  to  assign  without  the  leave  of 
the  landlord,  is  a  fair  and  usual  covenant  Mor- 
gan v.  Slaughter,  1  Esp.  8— Kenyon. 

Under  a  power  to  a  tenant  for  life  to  lease  for 
years,  reserving  the  usual  covenants,  etc.,  a  lease 
made  by  him,  containing  a  proviso,  that  in  case 
the  premises  were  blown  down  or  burned,  the 
lessor  should  rebuild,  otherwise  the  rent  should 
cease,  is  void;  the  jury  finding  that  such  cove- 
nant is  unusual  Doe  d.  EUi$  v.  Sandham,  1  T. 
R.705. 


3.  Qualified  Covenant*. 

A  lease,  containing  a  covenant  by  the  lessee  to 
repair  the  premises  at  all  times,  (as  often  as  need 
or  occasion  should  require),  and  M  at  farthest 
within  three  months  after  notice,"  is  one  entire 
covenant,  the  former  part  of  which  is  qualified  by 


the  latter.    HonfaU  v.  Tutor,  1  Moon,  99;  1 
Taunt  385. 

The  lessor,  after  a  demise  of  certain  peas*, 
with  a  portion  of  an  adjoinmr  yard,  mnausi 
that  the  lessee  should  have  "the  use  of  the  pes? 
in  the  yard  jointly  with  himself  whilst  the  «■ 
should  remain  there,  paving  half  the  expeoM*' 
the  repairs.''  The  words  "  whilst," etc^resjmh 
the  lessor  a  power  of  removing  the  pmnpstsii 
pleasure ;  and  it  is  no  breach  of  the  eeieM 
though  he  remove  it  without  reasonable  case 
and  in  order  to  injure  the  lessee.  Bat  vkfcst 
those  words,  it  would  have  been  a  breach  rfe> 
venant  to  have  removed  the  pump.  Mass* 
Bollard,  7  East,  116;  3  Smith,  173. 

The  lessee  of  a  coal-mine,  who  commas 
pay  a  certain  share  of  all  such  somsof  «x*y* 
the  coal  should  sell  for  at  the  pit's  mouth,  »* 
liable  under  that  covenant  to  pay  to  the  bar 
any  part  of  the  money  produced  by  ade  of  si 
coals  elsewhere  than  at  the  pit's  month.  Cbte 
v.  Wahneeley,  5  T.  R.  564:  S.  P.  Omsrfi 
Clifton  (tn  error),  7  T.R.  676;  1  RfcP.ai 

A.  conveyed  to  B.  in  fee,  a  mesroige,balAji 
yard,  gardens,  and  homestead,  with  the  iff** 
nances,  and  certain  closes  of  land,  ei«etip|j| 
mines  of  coal  under  the  said  lands  sad  sasss- 
ments ;  with  liberty  to  enter  and  sink  pes  faj 
ting  all  such  coal,  and  to  erect  engine)  ""^ ■* 
drams,  otc^  necessary  for  working  the  coil;  e> 
cept  as  to  such  lands  as  lie  within  lJOjai** 
the  messuage  and  buildings,  and  except  sw 
homestead:— Held,  that  the  seller  therj"- 
served  to  himself  the  right  to  ^  wtlV"~Lj! 
messuage,  buildings,  and  homestead,  aad  re* 
150  yards  of  the  same  respectively;  bet*** 
entitled  to  sink  pits,  erect  engines,  or  ledHg 
within  150  yards  of  the  messuage  or  JJ* 
or  within  the  homestead.  Bmder  v.  ***i> 
East,  444. 

Lease  by  plaintiff  to  J.T.,  for  JW^1* 
suage  and  farm,  at  a  yearly  rent,  W1*^ 
terly,  and  J.  T.  covenants  to  pay  the  icnttf * 
days  and  in  manner  therein  mentioiied^ft* 
to  pay  interest  in  case  the  rent  should  be  *"J 
three  quarters;  and  defendant  coveiuJiB)*", 
T.  shall,  at  all  times  during  the  u»*  *|T 
truly  pay  to  plaintiff  the  said  rent  *  ^JT 
live  days,  and  also  interest,  and  shall  o*  » 
serve  all  the  covenants,  and  that  is  «•* ' 
should  neglect  to  pay  the  rent  fcr J"Vj 
defendant  shall  pay  on  demand:— HeM*. 
defendant  was  not  chargeable  ""tijj^JJZ 
days  and  demand  made;  and  plaint* vm 
declared  generally,  assigning  for  *ire,cV^t 
arrear,  and  it  appearing  upon  oyer  that  W  ^ 
contained  the  qualification  above  *j*Tf*Lj 
breach  was  ill  assigned ;  and  there  •***f5^ 
damages  upon  the  whole  declaratios,  ***j 
tained  other  breaches  which  were  w~^jE 
that  judgment  nevertheless  was  aiwsuu 
more  v.  Tftttsfeton,  6  M.  &  S.  9. 

Lease  to  A,,  for  a  term  of  yeg. <Jn 
rent,  and  under  and  subject  to  the  WTZj 
stipulated  periods,  during  the  **•£" ^ , 
sums  of  money  in  the  nature  of  *^^jf 
covenant  on  the  psjt  of  ths  lessor,  »»* 
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the  term*  on  doe  and  punctual  payment  being 
made  of  the  rent,  and  gross  auma  or  finea  at  the 
time  appointed  for  payment  thereof,  to  grant  a 
farther  or  renewed  lease.  A.  assigned  to  B.  a 
part  of  the  premises  for  the  aame  term  and  inter- 
est as  A.  himself  took  under  the  lease,  subject  to 
the  payment  of  a  proportional  part  of  the  rent 
and  gross  sums  or  fines,  (the  amount  of  the 
proportion  was  not  specified).  C,  afterwards, 
purchased  of  the  lessor  the  reversion  of  the  pre- 
mises expectanJL  on  the  lease  to  An  and,  subse- 
quently to  acquiring  the  reversion,  purchased 
A.'s  interest  in  all  the  premises  demised  to  A.  by 
the  lease,  and  not  assigned  by  him  to  B.  After 
this  purchase  by  C,  one  of  the  gross  sums  or 
fines  became  due,  but  was  not  paid,  and  no  pro- 
portion of  it  was  demanded  by  C.  from  or  was 
paid  by  B.: — Held,  that  the  double  character 
filled  by  A.  relieved  B.  from  the  strict  perform- 
ance of  the  covenant,  and  that  the  non-payment 
by  B.  of  a  proportion  of  the  gross  sum  or  fine 
was  not,  under  the  circumstances,  a  refusal  to 
pay,  or  such  a  breach  of  the  covenant  as  to  de- 
prive B.  of  his  claim  to  a  renewed  lease  of  the 
property  assigned  to  him,  and  a  demurrer  for 
want  of  equity  was  overruled.  Stotham  v.  Liver- 
pool Dock  Company,  3  Y.  &  J.  565. 

Covenants  in  an  indenture  of  sale,  that  the  co- 
venantors were  seised  of  a  good  estate  in  fee  sim- 
ple, and  had  good  right,  &c,  to  convey  : — Held, 
to  be  qualified  and  restricted  by  a  subsequent  co- 
venant for  quiet  enjoyment,  without  let,  &c,  by 
them,  their  heirs,  or  other  persons  claiming  un- 
der them.    Milntr  v.  Barton,  M*CleL  647. 


Releasors  covenanted  that,  for  and  notwith- 
standing any  act,  &c  by  them,  or  any  or  either 
>f  them  done  to  the  contrary,  they  had  good  title 
jo  convey  certain  lands  in  fee;  and  also,  that 
.hey  or  some  or  one  of  them,  for  and  notwith- 
itanding  any  such  matter  or  thing  as  aforesaid, 
and  good  right  and  full  power  to  grant,  &c. ;  and 
ikewise  that  the  releasee  should  peaceably  and 
ruietly  enter,   hold,   and    enjoy  the    premises 
granted,  without  the  lawful  let  or  disturbance  of 
be  releasors  or  their  heirs  or  assigns,  or  for  or  by 
mj  other  person  or  persons  whomsoever ;  and 
hat  the  releasee  should  be  kept  harmless  and 
tademnified  by  the  releasors  and  their   heirs, 
gainst  all  other  titles,  charges,  &c,  save  and 
arcept  the  chief  rent  issuing  and  payable  out  of 
ie  premises  to  the  lord  of  the  fee : — Held,  that 
*e  generality  of  the  covenant  for  quiet  enjoy- 
aent  against  the  releasors  and  their  heirs,  and 
sjy  other  person  or  persons  whomsoever,  was  not 
Retrained  by  the  qualified  covenants  for  good 
lie  and  right  to  convey  for  and  notwithstanding 
»y  act  done  by  the  releasors  to  the  contrary. 
yweU  v.  Ricbord*,  11  East,  633. 

The  assignor  of  a  lease  covenanted  that  he  had 
ot  at  any  time  done  or  suffered  any  act  or  thing, 
hereby  the  premises  intended  to  be  assigned 
Mild  be  impeached  or  affected  in  title  or  estate : 
ad  that  for  and  notwithstanding  any  such  act, 
iC,  the  lease  was  a  good,  valid,  and  subsisting 
sjse,  and  not  forfeited,  surrendered,  or  become 
id ;  and  that  he  had  in  himself  good  right,  full 
and  authority,  to  grant,  assign,  transfer, 


and  set  over  the  same  to  the  assignee  in  man- 
ner aforesaid ;  then  followed  a  covenant  for  fur- 
ther assurance  by  the  assignor,  and  all  persons 
claiming  under  him:— Held,  that  the  general 
words,  mat  the  assignor  had  fbU  power  to  grant, 
assign,  and  set  over,  were  restrained  by  the  pre- 
ceding part  of  the  covenant,  and  therefore  that 
such  covenant  was  confined  to  the  act  of  the  as- 
signor alone.    Foard  v.  Wilson,  9  Moore,  599. 

So,  where  the  assignor  covenanted  that  for  and 
notwithstanding  any  act  or  thing  by  him  done, 
the  lease  was  valid ;  and  further,  that  it  should  be 
lawful  for  the  assignee  at  all  times,  during  the 
term,  quietly  to  enjoy,  without  the  lawful  let  or 
interruption  of  the  assignor,  his  executors,  ad- 
ministrators, or  assigns,  or  any  of  them,  or  any 
other  person  or  persons  whomsoever,  claiming 
any  estate  or  right  in  the  premises,  and  that 
clearly  discharged  by  the  assignor,  his  heirs,  exe- 
cutors, or  administrators,  from  all  former  incum- 
brances made  or  suffered  by  him,  or  by  their  or 
either  of  their  acts  or  privity  ;  and  then  followed 
a  covenant  for  further  assurance  by  the  assignor, 
his  executors  and  administrators,  and  all  persons 
whomsoever  claiming  under  him : — Held,  that 
the  general  words  iu  the  covenant  for  quiet  en- 
joyment, were  restrained  by  the  restrictive  words 
in  the  covenant  for  title  and  further  assurance, 
which  preceded  and  followed  it,  and  therefore 
that  such  covenant  was  confined  to  the  acts  of 
the  covenantor,  and  those  claiming  under  him. 
Nind  v.  Marshall,  3  Moore,  703;  1  B.  &,  B.  319. 

'  The  assignor,  in  the  deed  of  assignment  of  a 
lease;  after  reciting  the  original  lease  granted  to 
another  for  the  term  of  ten  years,  which  by  mesne 
assignments  had  vested  in  him,  and  that  the 
plaintiff  had  contracted  for  the  absolute  purchase 
of  the  premises,  bargained,  sold,  assigned,  trans- 
ferred, and  set  over  the  same  to  the  plaintiff,  for 
and  during  all  the  rest,  &c,  of  the  said  term  of 
ten  years,  in  as  ample  manner  as  the  assignor 
might  have  held  the  same ;  subject  to  the  pay- 
ment of  rent  and  performance  of  covenants;  and 
then  covenanted  that  it  was  a  good  and  subsisting 
lease,  valid  in  law,*  in  and  for  the  said  premises, 
thereby  assigned,  and  not  forfeited,  dtc^  or  others 
wise  determined,  or  become  void  or  voidable :— * 
Held,  that  the  generality  of  this  covenant  for 
title,  which  was  supported  by  the  recital  of  the 
bargain  for  an  absolute  term  of  ten  years,  wan 
not  restrained  by  other  covenants  which  went 
only  to  provide  for  or  against  the  acts  of  the  as** 
signor  himself,  or  of  those  who  claimed  under 
him;  such  as,   1st,  a  covenant  against  incuuu 
brances,  except  an  under-lease  of  part  by  the  as* 
signor  for  three  years:  2ndly,  for  quiet  enjoy, 
ment:  3rd1y,  for  further  assurance,  and  there- 
fore where  it  appeared  that  the  original  lease  was 
for  ten  years,  determinable  on  a  life  in  being, 
which  dropped  before  the  ten  years  expired, 
though  not  till  after  the  covenant  of  the  assignor : 
— Held,  that  the  assignee  might  assign  a  breach 
upon  the  absolute  covenant  tor  title.    Barton  v, 
Fitzgerald,  15  East,  530. 

By  indenture  reciting  a  power  vested  in  A.  B. 
to  dispose  of  certain  premises,  and  that  C.  D.  had 
contracted  to  purchase  them,  A*  B.  appointed  and 
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conveyed  them  to  the  um  of  C.  Dn  and  his  heirs, 
&&,  and  covenanted  that  the  power  in  A.  B.  was 
then  in  force  and  not  executed ;  and  also  that  he, 
A.  B^  then  had  in  himself  good  right,  title,  power, 
and  authority  to  limit  and  appoint,  and  to  grant, 
bargain,  sell,  &a,  the  premises  to  the  said  uses ; 
and  further,  that  the  premises  should  be  held  and 
enjoyed  to  the  said  uses,  without  the  let  or  inter- 
ruption  of  A.  R,  or  any  claiming  under  or  in 
trust  for  him ;  and  also  for  further  assurance  by 
A.  B.  and  all  so  claiming : — Held,  that  the  second 
covenant  was  absolute,  for  good  title  against  all 
persons,  and  not  to  be  qualified  by  reference  to  the 
other  covenants,  inasmuch  as  there  were  no  words, 
either  in  the  second  covenant  itself  or  in  pre. 
ceding  or  subsequent  ones,  to  connect  it  with 
them.    Smith  v.  Compton,  3  B.  &  Adol.  189. 

Covenant  by  the  assignor  of  certain  shares  in 
a  patent  right,  that  he  had  good  right,  full  power 
and  lawful  authority  to  assign  and  convey  the  said 
shares,  and  that  he  had  not  by  any  means,  di- 
rectly or  indirectly,  forfeited  any  right  or  autho- 
rity he  ever  bad  or  might  have  over  the  same : — 
Held,  that  the  generality  of  the  former  words  of 
the  covenant  was  not  restrained  by  the  latter. 
Heste  v.  Stevenson,  3R&P.  565. 

A-,  after  granting  certain  premises  in  fee  to  B., 
and  after  warranting  the  same  against  himself 
and  his  heirs,  covenanted  that  notwithstanding 
any  act  by  him  done  to  the  contrary,  he  was 
seised  of  the  premises  in  fee,  and  that  he  had  full 
power,  &c,  to  convey  the  same ;  he  then  cove* 
nanted  for  himself  his  heirs,  executors,  and  ad. 
ministrators,  to  make  a  cart-way,  and  that  B. 
should  quietly  enjoy  without  interruption  from 
himself  or  any  person  claiming  under  him ;  and 
lastly,  that  he,  his  heirs  and  assigns,  and  all  per- 
sons claiming  under  him,  should  make  further  as- 
surance:— Held,  that  the  intervening  general 
words  "  full  power,  &o,  to  convey,'1  were  either 
part  of  the  preceding  special  covenant,  or,  if  not, 
that  they  were  qualified  by  all  the  other  special 
covenants  against  the  acts  of  himself  and  his 
heirs.    Browning  v.  Wright,  2  B.  &  P.  13. 


A  covenant  that  defendant  buDotpsnuttsJtf 
suffered  to  be  done  any  act  whereby  an  esntom 
incumbered,  is  not  broken  by  ha  consenting  Is  ■ 
act  which  he  could  not  prevent  /Mesa  t.  JsU 
dUton,SD.  &  R.  247:  S.C.wmLlkdmi.M> 
dleton,  6  B.  &  C.  295. 

By  a  deed  of  separation,  after  rearing  an  apt 
ment  by  the  husband  to  allow  the  wife25QLotf  ef 
his  salary  as  a  searcher  of  his  Majesty's  eats** 
the  husband  covenants  generally  to  pay  berfl-t 
per  annum  during  her  life ;  the  covenant  »  es> 
trolled  by  the  recital,  and  dismissal  fronts? 
office  of  searcher  justifies  non-payment  tf  4i 
annuity.    Hesse  v.  Albert,  3  M.  &  fc.  406. 

Plaintiffs  enfeoffed  defendant  with  a  pie»  §? 
land,  bounded  on  the  west  by  a  street,  and  coin 
east  partly  by  buildings  belonging  to  defends* 
and  partly  by  buildings  belonging  to  W.  G.  fc 
fendant  covenanted  "  that  he  would  not,  at«f 
time  after  the  feoffment,  permit  or  safcr  nf 
warehouse  door  to  be  opened  or  pot  oat  to  tai 
front  of  the  street"  A  warehouse  door  wain* 
out  in  the  buildings  belonging  to  W.  6.  at  ■ 
eastern  extremity  of  defendant's  land,  abostajs* 
feet  distance  from,  but  giving  access  to,  the  ibe£ 
— Held,  that  this  was  a  breach  of  the  cwesnl 
by  defendant,  though  the  premises  in  wftkhv 
door  was  put  out  did  not  stand  upon  his  js* 
were  not  In  his  occupation,  and  were  notkss 
with  the  front  of  the  street  Ltuifd  (*■* 
$<?.)  v.  Tomlinson,  7  D.  &  R.  556. 

A  covenant  not  to  sue,  arrest,  implead,  era*- 


4.  What  a  Brtach. 

Whether  a  party  has  broken  any  of  his  cove- 
nants or  not  is  a  matter  properly  triable  at  law, 
as  the  damages  (supposing  a  breach)  cannot  be 
settled  without  such  trial.  Stafford  v.  London, 
4  Bro.  P.  C.  635. 

A.  grants  a  lease  to  B.  of  certain  tenements, 
and  covenants  that  if  he,  his  heirs  or  assigns, 
should,  during  the  said  term,  have  any  offer  made 
for  the  disposal  of  certain  land  adjoining  the  de- 
mised premises,  he  or  they  should  not  dispose  of 
the  same  without  previously  offering  it  to  B.,  his 
executors,  administrators,  or  assigns,  at  5/.  per 
cent  less  than  such  offer.  Before  the  expiration 
of  the  lease,  A.  sells  to  C.  upon  one  entire  con- 
tract, and  for  one  entire  sum,  the  whole  of  his  es- 
tate, comprising,  amongst  other  property,  the  de- 
mised premises,  and  the  ground  which  was  the 
■object  of  the  covenant,  without  making  any  of- 
fer of  the  latter  to  B.  .-—Held,  that  this  was  no 
breach  of  the  covenant,  either  absolute  or  im- 
plied, on  the  part  of  A.  CoUuem  v.  Lettsom,  2 
Marsh.  1 ;  6  Taunt  224. 


issuing __, . 

suit  and  proceeding  against  the  goods  of  thesa» 
rupt  Small  v.  B&rwood.  9  B.  &  C  398;  4* 
&  R.  181. 


A  new  breach  of  a  covenant  not  to  a* 
in  a  particular  manner  is  committed  ewI"J 
the  rooms  are  so  used.  Doe  d.  AmbUr  t.  W* 
bridge,  4  M.  &,  R.  302 ;  9&&C.37& 

Where  lessees  of  land  and  of  coiUm*1^ 
nanted  forthwith  to  proceed  to  sink  for  cosl»f 
as  could  and  ought  to  be  accomplished,  Ad** 
default  thereof  to  pay  so  much  to  the  fasssaraaaf- 
bitrators  should  award,  and  the  lessees  P**7 
to  the  lessor,  conditioned  to  perform  the1** 
which  was  made :— Held,  that  to  «**»•* 
bond  it  was  a  sufficient  answer,  that  ttfj* 
proceeded  to  sink  for  coal  as  fir,  &*•("* 
words  of  the  covenant),  but  that  a***  *■* 
found.    Hanson  v.  Bootkman,  13  East, » 

Covenant  on  a  coal  lease  to  pay  a  certssi  p 
portion  of  the  value  of  9  cwt  of  the  e*"*T 
raised,  unless  prevented  by  unsvoJdahte  ^"j 
from  working  the  pit  Plea,  that  the  *"J"* 
was  prevented  by  unavoidable  •ee^l,Kl  -i 
peered  in  evidence  that  the  B0C^™V*^L  fr 
been  remedied  at  a  greater  expense  m**^ 
value  of  the  coals  to  be  raised  s-HeW.thatF* 


tiff  was  entitled  to  recover. 
Dougl.  279. 

If  a  lease  contain 
ment  against  the 
under  him,  the 
'a  paramount  title,  recover 


forow* 
and  those  whs 
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nint  for  rami  title  implied  in  the  word  ttde- 
nnW    MerriU  v.  Frame,  4  Taunt  329. 

Tenant  for  life,  and  his  eldest  son,  the  re- 
mainder-man in  tail,  leased  to  £.  S.  for  ninety- 
nine  years,  and  gave  E.  8n  who  was  acquainted 
with  their  title,  a  bond  conditioned  lor  the  due 
observance  of  their  covenant  for  quiet  enjoyment 
£.  S.  underlet  to  W.  for  sixty  years,  and  cove- 
nanted with  W.  against  eviction  by  any  one  claim- 
ing under  E.  &,  or  by  his  acta,  means,  consent, 
neglect,  default,  privity,  or  concealment  Tenant 
for  life  and  his  eldest  son  being  dead  without 
issue,  W.  was  evicted  by  the  next  remainder-man 
in  tail: — Held,  that  E.  S.  was  not  liable  on  his 
Dovenant  to  Wn  the  eviction  being  by  title  para- 
mount, which  E.  S.  had  no  means  of  defeating. 
Woodhouse  v.  Jenkins,  9  Bing.  431. 


5.  Extent  of  Liability, 

One  who  covenants  for  himself,  his  heirs,  Ac^ 
uid  under  his  own  hand  and  seal,  for  the  act  of 
mother,  shall  be  personally  bound  by  his  cove- 
nant, though  he  describe  himself  in  the  deed  as 
covenanting  for  and  on  the  part  and  behalf  of 
men  other  person.  AppUton  v.  Sinks,  5  East, 
148;  1  Smith,  361. 

The  defendants,  as  directors  of  a  mining  com- 
mny,  agreed  by  deed  to  purchase  a  mine  of  the 
>laintins,  the  purchase  money  to  be  paid  within 
welve  months  by  certain  instalments  w  out  of  the 
naneya  to  be  raised  by  the  company,"  with  a  pro- 
viso, that  in  case  they  should  not  have  received 
lie  deposits  from  the  shareholders,  so  as  to  enable 
hem  to  pay  the  money  by  the  time  stipulated  for, 
he  directors  shoold  be  allowed  a  further  time  of 
lix  months ;  and  the  defendants  covenanted  that 
hey  would,  Mout  of  the  said  payments  so  to  be 
nade  by  the  subscribers  or  shareholders  in  the 
aid  company,**  pay  the  purchase  money,  accord- 
its;  to  the  terms  and  at  the  times  before  specified, 
abject  to  the  aforesaid  proviso : — Held,  that  this 
ra»  a  personal  undertaking  on  the  part  of  the  de- 
fendants to  pay  at  the  expiration  of  the  additional 
ix  months,  Hancock  v. Hudson,  12  Moore,  504: 
I  C.  nom.  Hancock  v.  Hodgson,  4  Bing.  369. 

Defendant,  by  a  settlement  made  on  his  mar- 
mge,  conveyed  estates  upon  certain  trusts,  and 
ovenanted  with  the  trustees  to  pay  off  incum- 
rances  on  the  estates,  to  the  amount  of  19,0001., 
ithin  a  year : — Held,  that,  on  his  failing  to  do 
x,  the  trustees,  were  entitled  to  recover  the  whole 
9,0001.  in  an  action  of  covenant,  though  no  spe- 
ial  damage  was  laid  or  proved ;  and  an  inquisi- 
on,  on  which  nominal  damages  had  been  given, 
'as  set  aside,  and  a  new  writ  of  inquiry  awarded. 
ethbridge  v.  Mytton,  2  B.  &  Adol.  773. 

An  action  of  covenant  lies  against  the  assignee 
f  a  lessee  of  an  estate  for  a  part  of  the  rent,  as 
i  such  case  the  action  is  brought  on  a  real  con- 
act  in  respect  of  the  land,  and  not  on  a  personal 
mtract ;  and  in  case  of  eviction  the  rent  may 
>  apportioned,  as  in  debt  or  replevin.  Aliter  in 
nrenant  against  the  lessee  himself,  who  is  liable 
i  bis  personal  contract    Stevenson  v.  Lombard, 

East,  575. 
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A  lessee  of  tithes  covenanted  for  him  and  his 
assigns,  that  he  would  not  let  any  of  the  farmers 
in  the  parish  have  any  part  of  the  tithes ;  this 
covenant  runs  with  the  tithes,  and  binds  the  as- 
signee, against  whom  an  action  was  brought  for 
breach  of  covenant    Bally  v.  Wells,  3  W&s.  35. 

A  covenant  in  a  lease,  that  the  lessee,  his  ex- 
ecutors and  administrators,  shall  constantly  re- 
side upon  the  demised  premises,  during  the  de- 
mise, is  binding  on  the  assignee  of  the  lessee, 
though  he  be  not  named.  Totem  v.  Chaplin,  2 
H.  Black.  133. 

A  covenant  to  insure  premises  against  fire, 
which  are  situated  within  the  weekly  bills  of 
mortality,  as  specified  in  the  statute  14  Geo.  3,  c 
78,  runs  with  the  land.  Vernon  v.  Smith,  5  B. 
&  A.1. 

A  covenant  in  a  lease,  by  the  lessor,  to  supply 
two  houses  with  good  water  at  a  rate  therein 
mentioned  for  each  house,  runs  with  the  land ; 
for  the  breach  of  which  the  assignee  of  the  les- 
see may  maintain  an  action  against  the  rever- 
sioner.   Jourdain  v.  Wilson,  4  B.  &  A.  266. 

A  covenant  that  the  lessor,  his  executors,  or 
administrators,  will  not  assign,  does  not  bind  the 
assignees.  Doe  d.  Cheere  v.  Smith,  6  Taunt 
795;  1  Marsh.  359. 

In  a  lease  of  ground,  with  liberty  to  make  a 
water-course  and  erect  a  mill,  the  lessee  covenant- 
ed for  himself  his  executors,  &c^  and  assigns,  not 
to  hire  persons  to  work  in  the  mill  who  were  set* 
tied  in  other  parishes,  without  a  parish  certificate : 
— Held,  that  this  covenant  did  not  run  with  the 
land,  nor  bind  the  assignee  of  the  lessee.  Con- 
gleton  (Mayor,  Sfc.)  v.  PaUison,  10  East,  130. 

A  covenant  by  the  lessee  with  the  lessor,  his 
heirs  and  assigns,  to  indemnify  the  overseers  for 
the  time  being  of  the  parish  in  which  the  pro- 
mises demised  were  situated,  from  all  costs  and 
charges,  by  reason  of  the  lessee's  taking  an  ap- 
prentice or  servant,  who  should  thereby  gain  a 
settlement  within,  or  become  chargeable  to  the 
parish,  was  held  to  be  an  express  covenant  with 
the  lessor,  which  did  not  run  with  the  land ;  and 
that  an  action  on  it  was  well  brought  fay  his  ex- 
ecutors. Walsh  v.  FusseU,  3  M.  A  P.  455;  6 
Bing.  163. 

A  mortgagee  died  seised  of  the  residue  of  a 
mortgage  term,  subject  to  a  proviso,  that  in  case 
the  mortgagor  should  pay  him,  his  executors,  ad- 
ministrators, or  assigns,  a  certain  sum  on  a  given 
day,  the  term  should  determine ;  the  mortgagee 
bequeathed  this  sum  to  the  plaintiff  by  will,  whom 
he  appointed  one  of  his  executors : — Held,  that 
he  could  not  maintain  an  action  of  covenant  in 
his  own  name,  as  assignee,  although  his  co-execu- 
tor had  assented  to  the  bequest,  as  the  oovenant 
with  the  mortgagee  was  collateral,  and  did  not 
run  with  the  land,  and  because  it  was  broken  in 
his  lifetime.    Canham  v.  Rust,  2  Moore*  164. 

Where  J.  B.,  being  seised  in  fee,  conveyed  to 
the  defendant  and  T.  J.,  their  heir*' and  assigns, 
to  the  use  that  J.  B.,  his  heirs  and  assipis,  might 
take  to  his  use  a  rent  certain,  to  be  Issuing  out 
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of  the  premises,  and  subject  to  the  said  rent,  to 
the  use  of  the  defendant,  his  heirs  and  assigns ; 
and  the  defendant  covenanted  with  J.  B.,  his  heirs 
and  assigns,  to  pay  to  him,  his  heirs  and  assigns, 
the  said  rent;  and  to  build  within  one  year,  one 
or  more  messuages  on  the  premises,  tor  better 
securing  the  said  rent ;  and  J.  Bn  within  one 

{ear,  demised  the  said  rent  to  the  plaintiffs  for 
000  years :— Held,  that  covenant  would  not  lie 
by  the  plaintiffs  for  non-payment  of  the  rent,  or 
for  not  building  the  messuages,  for  that  the  co- 
venant was  in  gross,  and  only  personal  to  J.  B. 
Milne*  v.  Branch*  5  M.  &  S.  411. 

A  testator,  being  seised  in  fee  of  certain  lands, 
and  also  of  a  corn-mill,  demised  the  former  to  a 
tenant  for  three  lives,  covenanting  for  a  money- 
rent,  and  in  addition  thereto,  mat  the  lessee 
should  perform  certain  suits  and  services;  and 
amongst  others,  that  he,  his  heirs  and  assigns, 
should  do  suit  to  the  lessor's  mill  by  grinding 
therein  all  such  corn  as  grew  upon  the  demised 
land:  the  testator  afterwards  devised  the  mill,  and 
also  the  reversion  of  the  land  to  the  same  person, 
who  became  seised  upon  the  death  of  the  devisor ; 
during  the  demise  of  the  land,  the  lessee  died  in- 
testate, and  bis  wife  took  out  administration  of 
his  estaje  and  effects.  An  action  of  covenant 
being  brought,  assigning  for  a  breach,  a  neglect 
to  grind  corn  at  the  null  during  the  life-time  of 
the-  lessee,  and  also  since  his  death : — Held,  that 
'  the  reservation  of  the  suit  to  the  mill  was  in  the 
nature  of  a  rent,  and  that  the  covenant  to  render 
it  ran  witn  the  land,  whilst  the  ownership  of  the 
land  and  the  mill  remained  in  the  same  person, 
and  entitled  the  latter  to  maintain  an  action  at 
common  law  upon  it  against  the  personal  repre- 
sentative of  the  lessee.  Vyvyan  v.  Arthur,  2  D. 
&R.670;  1B.&C.410. 

Where  a  declaration  in  covenant  by  the  rever- 
sioner against  A*,  the  assignee  of  a  lease  for  years, 
(granting  license  to  B.  to  continue  a  certain 
3>ap«u»l  ©pen  through  the  bank  of  a  navigable 
river,  upon  certain  conditions,)  imported  that  the 
grantors  had  absolute  possession  of  the  channel, 
and  full  power  to  grant  the  use  of  it  to  B. ;  and 
it  appeared  by  the  indenture  that  they  were  de- 
scribed merely  as  the  persons  "who  had  the 
greatest  proportion  or  share  in  the  profits  of  the 
amid  river ;  and  that  they,  by  virtue  of  all  or  any 
powers  and  authorities  vesting  in  or  enabling 
them,  granted  the  license  to  R,  his  executors, 
administrators,  and  assigns  :" — Held,  that  the 
grantors  had  no  authority  to  grant  such  an 
hereditament,  within  the  meaning  of  the  statute 
33  Hen.  8,  c  34,  as  would  bind  the  assignee  of 
the  grantee.  Portmore  (Earl)  v.  Bunn,  3D.& 
R.145;  1B.&C.  694. 

If  the  whole  of  a  term  is  made  over  by  the 
lessee,  although  in  the  deed  he  reserves  the  rent 
and  a  power  of  entry  for  non-payment  to  bim- 
waHJ  and  not  to  the  original  lessor,  and  although 
he  introduce  new  covenants,  the  person  to  whom 
it  is  made  over  may  sue  the  original  lessor  or  his 
assignees  of  the  reversion,  or  be  sued  by  them, 
as  assignee  of  the  term,  on  the  respective  cove- 
nants in  the  original  lease.  Palmer  v.  Edward»i 
1  DougL  187,  n. 


The  assignee  of  a  lease  is  not  liable  to  theongU 
nal  lessor,  for  a  breach  of  a  covenant  not  nnunsf 
with  the  land,  unless  he  be  expressly  aimed  ■ 
the  lease  as  a  covenantor.  Gray  v.  Cstaocrfsjo, 
2 Chit  482;  1  Selw.  N.  P.498;  4DoogL35L 

Covenant  by  lessor  against  assignee  of  lesae, 
on  a  covenant  by  the  lessee,  for  himself  his  ex- 
ecutors, and  administrators,  to  pay  to  the  ksxr 
the  amount  of  fruit-trees,  &&,  to  be  planted  by 
the  lessee,  according  to  an  appraisement  to  ■ 
made  by  two  persons,  one  to  be  chosen  by  ess 
of  the  parties.  Breach  that  the  defendant  re- 
fused to  name  a  person  to  make  the  efpnio> 
ment  Demurrer : — Held,  that  this  cemnat dal 
not  run  with  the  land,  and  that  the  assignee** 
not  bound.  Id, 

And  a  covenant  by  lessor  to  pay  for  all  &■ 
planted  by  lessee,  does  not  run  with  the  had.  * 

Quffire,  whether  a  covenant  by  the  lessee  of  i 
public-house,  that  he  and  his  assigns  will  bey  » 
their  beer  of  the  plaintiff,  is  binding  on  to*  » 
signee?   Hartley  v.  Pehall,  Peake,  131-Keoy* 

Quaere,  whether  a  covenant  in  a  conveyaiei  ■ 
fee  with  the  grantors  (lessees  of  waterworks)  s* 
to  sell  or  dispose  of  water  from  a  well  to  the* 
jury  of  the  proprietors  of  the  said  wttersw* 
their  heirs,  executors,  administrator*,  sad  e> 
signs,  runs  with  the  land,  so  as  to  bind,  and  m 
enforced  by  assignees?  Cefltas  v.  Piss*,* 
Ves.  jun.  454 


The  parties  were  left  to  law,  and  a 
was  allowed  from  the  inconvenience  of  saw*! 
such  a  covenant  by  injunction.  Id. 

In  a  lease  from  R  to  A.  of  an  undivided  *j 
part  of  a  mine,  A.  covenanted  with  Rand us» 
D.,  the  other  owners  of  the  mine,  to  end* 
smelting  mill  on  a  waste  not  demised,  aid  » 
shown  to  belong  to  Bn  or  to  R,CnaadD.>- 
Held,  that  such  covenant  ran  with  the  load,  bb* 
much  as  it  affected  the  mode  of  enjoypjj* 
demised  premises ;  and  passed  to  the  «■*?■** 
the  reversion  of  &'s  share  of  the  nuae.  *■* 
son  v.  Eaiterby,  4  M.  &  R.  439;  9  R*^ 
&  C.  nom.  BasUrby  v.  &mps*ft,  6  Bisf.***'4 
M.&P.601;  1C.&J.105. 

IV.  DnrfcNDBrr  on  Indbmcnmnt  Covasj»» 


Where  a  covenant  is  part  only  of  the      ^ 
ration  on  one  side,  it  is  an  independent  cotssso» 
and  not  a  condition   precedent    Gar/**** 
Creowett,  4  Bing.  409 ;  1  M.  &  P.  6* 

Therefore,  where   plaintiff  eosqped  »  • 
fendant  a  fish  business,  and  also  his  mtertst* 
salmon  fishery,  and  agreed  not  to  nterfc*. 
the  business,  and  defendant  agreed  to  g1"*^ 
tiff  an  annuity ;  in  an  action  Jbr  the  t-J*"^ 
plea  that  plaintiff  had  interfered  in  the 
wag  held  bad.  Id. 


Where,  in  articles  of  agreement  aadtf^ 
nalty,  there  are  mutual  covenants  between  A- 
B.  to  do  certain  acts,  and  also  a  °**T^T!^ 
goes  to  the  whole  coiiaideration on ^adi***^ 
an  action  of  debt  tor  the  penalty ' 
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afiiost  Bn  on  account  of  the  non-performance  of 


Therefore,  where  in  articles  of  agreement  for 

the  sale  of  lands,  it  was  agreed  that  An  the  seller, 

should  take,  in  part  of  payment,  a  conveyance  of 

other  lands  belonging'  to  B.,  the  buyer;  and  it  was 

also  agreed,  that  all  timber  trees,  then  upon  any 

of  the  estates,  should  be  valued  by  appraisers,  and 

paid  for  by  the  respective  purchasers  at  a  given 

time :  to  an  action  of  debt  by  A.  against  B.  for  the 

penalty,  on  his  refusal  to  complete  the  purchase, 

fi.  may  plead  that  A~,  before  the  time,  cut  down 

a  certain  number  of  trees,  and  thereby  rendered 

himself  unable  to  perform,  and  it  was  impossible 

for  him  to  perform  the  agreement    /d. 

In  an  agreement  to  demise  certain  pieces  of 
land  for  a  term  of  years,  at  a  certain  annual  rent, 
in  which  there  was  no  clause  of  re-entry ;  and 
M  it  was  thereby  further  agreed  and  clearly  un- 
derstood, that  in  case  the  said  lessor,  or  his  heirs, 
executors,  and  assigns,  should  want  any  part  of 
the  said  land  to  build  or  otherwise,  or  cause  to  be 
built,  then  the  leasee,  or  his  heirs,  executors,  or 
assigns,  should  and  would  give  up  such  part  or 
parts  of  the  said  land  as  should  be  requested  by 
the  lessor,  by  his  making  an  abatement  in  pro- 
portion to  the  rent  charged ;  and  also  to  pay  for 
so  much  of  the  fence,  at  a  fair  valuation,  as  he 
should  have  occasion  from  time  to  time  to  take 
away,  by  his  giving  or  leaving  six  months'  notice 
of  what  he  intended  to  do :" — Held,  that  this  was 
merely  a  covenant,  and  not  in  the  nature  of  a 
condition,  operating  in  defeasance  of  the  estate. 
Doe  <L  WUleon  v.  Phillips,  2  Bing.  13;  9  Moore, 
46.    And  see  Doe  v.  WilUon  d.  Abel,  2M.&S. 
541. 

In  an  agreement  enuring  as  a  lease,  u  it  was 
stipulated  and  conditioned  that  the  lessee  shall 
not  underlet:" — Held,  that  these  words  created 
a  condition,  upon  a  breach  of  which  the  lessor 
might  maintain  ejectment,  without  an  express 
clanao  of  re-entry.  Doe  d.  Henniker  v.  Watt,  1 
M.  A.  R.  694;  8  B.  &,  C.  308. 

A^  being  possessed  of  a  term  for  years,  con- 
weye  it  by  way  of  mortgage,  and  then  joins  with 
the  mortgagee  in  a  lease  for  a  shorter  term,  ac- 
cording to  their  respective  estates  and  interests, 
auid  the  leasee  covenants  with  the  mortgagor  and 
tais  assign*  to  pay  rent  and  keep  premises  in  re- 
pair. During  the  lease,  the  term,  with  all  the 
estate  and  interest  of  mortgagor  and  mortgagee, 
becomes  vested  in  the  assignee  of  the  reversion. 
If  et  the  mortgagor  may  afterwards  maintain  an 
action  of  covenant  against  the  lessee,  the  cove- 
nants being  in  gross.  Russel  v.  Slokes,  1  H. 
Slack.  562 ;  3  T.  R.  67a 

And  the  assignee  of  the  mortgagee  cannot 
ryintaiin  an  action  for  the  breach  of  these  cove- 
uanta,  because  they  are  collateral  to  his  grantor's 
nterest  in  the  land,  and  therefore  do  not  run  with 
t.      Webb  v.  JtoaseH, 3T.R.  393. 

In  a  lease  for  seven  years,  containing  the  usual 
orenanU  that  the  lessee  should  pay  the  rent, 
oep  the  premises  in  repair,  &c,  there  was  a  pro- 


viso that  the  lessee  might  determine  the  term  at 


hit  part,'  B.  may  plead  in  bar  a  breach  by  A.  of  the  end  of  the  first  three  or  five  years,  giving  six 
the  covenant,  which  goes  to  the  whole  considera-  months1  previous  notice,  and  that  then,  and  from 
tioo.  St.  AlbarCe  {Duke)  v.  Shore,  1  H.  Black,  and  after  the  expiration  of  such  notice,  and  pay- 
270.  nient  of  all  rents  and  duties  to  be  paid  by  the 

lessee,  and  performance  of  all  his  covenants  until 
the  end  of  the  three  or  five  years,  the  indenture 
should  cease  and  be  utterly  void: — Held,  that 
the  payment  of  rent  and  performance  of  the  other 
covenants  were  conditions  precedent  to  the  lessee's 
determining  the  term  at  the  end  of  the  first  three 
years,  and  that  his  merely  giving  six  months'  no- 
tice, expiring  with  the  first  three  years,  was  not 
sufficient  for  that  purpose.  Porter  v.  Shepherd 
(in  error),  6T.R.  665. 

A  covenant  by  a  lessee  to  leave  at  the  end  of 
his  term,  compost,  Sec-,  he  having  the  yard,  barn, ' 
and  a  room  to  lodge  in  and  dress  diet,  is  a  mu- 
tual, and  not  a  conditional  covenant    Dodd  v. 
/hues,  Lofft,  56. 

A  covenant  to  be  a  hired  servant  for  one  year 
and  a  quarter,  and  to  pay,  at  the  expiration,  200/., 
when  defendant  should  surrender  his  trade  to 
plaintiffs  nephew,  or  such  other  person  as  he 
should  appoint  Upon  demurrer : — Held,  a  con- 
dition precedent  that  plaintiff  should  have  a  su£ 
ficient  security  for  the  payment  of  the  sum. 
Anon.  Lofft,  194. 

A.  agreed  to  sell  B.  bis  estate  for  a  certain  sum 
before  a  particular  day,  in  consideration  whereof 
B.  agreed  to  pay  that  sum  on  the  day,  and  on 
failure  to  pay  21 L: — Held,  that  they  were  de- 
pendent covenants,  and  that  A.  could  not  recover 
the  21/.  without  showing  a  conveyance  on  his 
part,  or  a  tender  of  one.  Qoodieeon  v.  Nunn,  4 
T.  R.  761. 

Plaintiff  covenanted  to  sell  to  the  defendant  a 
school-house,  etc.,  and  to  convey  the  same  to  him 
on  or  before  the  1st  of  August,  1797,  and  to  de- 
liver up  the  possession  to  him  on  the  24th  of  June, 
1796;  and  in  consideration  thereof,  defendant 
covenanted  to  pay  the  plaintiff  120/.  on  or  before 
the  said  1st  of  August,  1797 :— Held,  that  the 
covenant  to  convey,  and  that  for  the  payment  of 
the  money,  were  dependent  covenants ;  and  that 
the  plaintiff  could  not  maintain  an  action  for  the 
120&,  without  averring  that  he  had  conveyed,  or 
tendered  a  conveyance  to  the  defendant  Glaze? 
brook  v.  Woodrow,  8  T.  R.  366. 

Covenant  to  repair  generally,  and  to  repair 
within  three  months  after  notice  in  writing,  are 
independent  covenants.  Doe  d.  Moreerajt  v. 
Meux,  7  D.  &  R.  98;  4  B.  &  C.  606;  1  C.  &  P. 
346. 

Where  a  lessee  covenanted  to  leave  premises  in 
repair  at  the  expiration  of  the  term,  and  also  that 
the  lessors  might  direct  the  lessee  to  complete 
the  repair,  by  giving  six  months1  notice  in  writ- 
ing:— Held,  that  these  were  two  distinct  and 
separate  covenants,  the  former  of  which  was  not 
qualified  by  the  latter.  Wood  v.  Day*  1  Moore, 
389 ;  7  Taunt  646. 

A.  covenants  to  build  a  house  for  Bn  and  finish 
it  on  or  before  a  certain  day,  in  consideration  of 
a  sum  of  money,  which  B.  covenants  to  pay  A. 
by  instalments,  as  the  building  shall  proceed. 
The  finishing  the  house  is  not  a  condition  preee. 
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dent  to  the  payment  of  the  money,  hat  the  cove- 
nants are  independent :  A.  therefore  may  main- 
tain an  action  of  debt  against  B.  for  the  whole 
snm,  though  the  building  be  not  finished  at  the 
time  appointed.  Terry  v.  Duntzc,  2  H.  Black. 
389. 


venants  by  A.,  B.  for  himself  and  his  wife,  oft 

G,  severally,  for  quiet  enjoyment,  and  for  oe- 

cuting  an  assignment  to  F.  when  required.  Th» 

deed  was  signed  and  sealed  brD^E-,  tidC, 

and  by  F.,  but  not  by  A.  or  B.    Iou  acta 

.*.  brought  by  A.  and  B.,  after  the  death  of  &,fe 

Where  anything  is  to  bo  done  by  a  plaintiff  breach  of  the  covenant  to  pay  the  anatHTs- 

fore  his  riirht  of  action  accrues  on  the  defen-  Held,  first,  that  the  omission  of  A  and  B.  • 


before  his  right 
dant's  covenant,  it  should  be  averred  in  the  de- 
claration that  that  thing  was  done.  Campbell  v. 
Jone*,  6  T.  R.  571. 

But  it  is  otherwise  where  the  covenants  are 
independent  of  each  other;  therefore  where  A.  in 
consideration  of  2501.  paid  by  B^  and  of  the  fur- 
ther sum  of  250/.  to  be  paid,  &c,  covenanted  that 
he  would,  with  all  possible  expedition,  instruct  B. 
in  a  certain  mode  of  bleaching  linen,  (for  which 
he  had  obtained  a  patent),  and  B.  covenanted  that 
he  would,  on  or  before  the  25th  of  February,  1794, 
or  sooner  if  A.  should  before  that  time  have  in- 
structed him,  &c,  pay  the  further  sum  of  2502. : 
•—Held,  that  the  covenants  of  A.  and  B.  were  in- 
dependent covenants,  and  that  A.  might  sue  B 
for  the  2507.  without  averring  that  he  had  taught 
B.  the  mode  of  bleaching,  &c.    Id. 

Where  something  is  covenanted  or  agreed  to  be 
performed  by  each  of  two  parties  at  the  same  time, 
he  who  was  ready  and  offered  to  perform  his  part, 
but  was  discharged  by  the  other,  may  maintain 
an  action  against  the  other  for  not  performing  his 
part    Jones  v.  Barkley,  2  Dougl.  684. 

If  one  covenant  with  another  to  do  a  certain 
act  in  consideration  of  a  reward,  and  the  other 
prevent  the  stipulated  thing  from  being  literally 
performed,  and  accept  of  an  equivalent,  he  may 
be  sued  fbr  the  reward,  and  the  reason  of  the  non- 
compliance with  the  literal  terms  may  be  averred. 
Hstham  v.  E.  I.  Camp.,  1  Dougl.  272. 

And  where  the  payment  of  money  by  the  plain- 
tiff is  to  be  concurrent  with  the  act  to  be  done 
by  the  defendant,  an  averment  that  he  was  ready 
and  willing  to  pay  is  sufficient,  without  an-  actual 
offer.  Levy  v.  Herbert,  1  Moore,  56 ;  7  Taunt 
314 

If  one  party  covenants  to  do  one  thing,  the 
other  party  doing  another,  it  is  not  a  condition 
precedent,  but  a  mutual  covenant  Bene  v.  Eyre, 
2  W.  Black.  1312  s  S.  C.  nom.  haunt  v.  Eyre,  1 
H.  Black.  273,  n. 

But  where  there  are  mutual  covenants  which 
do  not  go  to  the  whole  consideration,  the  breach 
of  one  cannot  be  pleaded  in  bar  to  an  action  for 
the  breach  of  the  other.    Id. 

By  an  indenture  between  A.,  and  B.  and  his 
wife,  and  C.  of  one  part,  and  D.  end  E.  and  the 
same  C.  of  another  part,  it  was  recited,  that  F., 
also  a  party  to  the  deed,  had  requested  to  have  a 
certain  form  given  up  to  him,  in  which  B.*s  wife 
was  interested,  he,  F.  giving  sureties,  namely,  the 
■aid  D.,  &,  and  C,  for  payment  of  an  annuity  to 
B.*s  wife ;  and  it  was  thereupon  witnessed,  that, 
si  consideration  of  the  covenants  thereinafter  en- 
tered into  by  A^  B.  and  his  wife,  and  C,  and  of 
lfa,  the  said  Dn  E.,  and  C,  and  each  and  every 
of  them*  covenanted  with  A.,  B.  and  his  wife, 
and  O,  to  pay  the  annuity.    There  followed  co- 


execute  the  deed  did  not  disable  them  frost  i 
upon  it;  that  such  omission  did  not 
total  failure  of  consideration  fbr  the 
sued  upon,  (supposing  such  total  failure  tobt  si 
answer  to  the  action),  and  that  the  coresest  e 
pay  the  annuity,  and  those  fbr  quiet  enjojnat, 
and  for  assigning,  were  not  mutual  and  dtps- 
dent  Secondly,  that  at  least  after  C.'§  don, 
A.  and  B.  might  sue  D.'s  executors  (D.  asd  K 
being  also  dead)  fbr  non-payment  of  the  asa> 
ity,  though  the  covenant  for  such  payment  sat 
entered  into  both  by  and  to  C.  Rm  v.  Fsdaa 
2  B.  and  AdoL  822. 


V.  HOW  DMCHA&GID. 

Covenant  by  defendant,  that  he  was  snrhsj 
seised  of  a  £ood  estate  of  mheritanee  in  fee  ap- 
ple in  certain  premises  conveyed  to  the  psussf 
Breach,  that  he  was  not  seised,  doc,  aid  is* 
thereon.  Previously  to  the  conveyance,  the  na- 
nuses had  been  confiscated  by  an  act  of  tk*s 
of  New  York :— Held,  that  there  was  no  bw* 
of  the  covenant  Waikeye  v.  De  Lnotf,  < 
Dougl  354. 

If  tenant  fbr  a  term  of  years  lease  feral* 
term,  and  assign  his  reversion,  and  the  ■"■I** 
take  a  conveyance  of  the  fee,  by  which  hh  fct 
mer  reversionary  interest  is  merged,  the  q*» 
nants  incident  to  that  reversionary  inten*  ■* 
thereby  extinguished.     Webb  v.  snweefl,  3  T.i 


The  plaintiff,  as  tenant  of  a  farm, 
with  the  defendant  as  landlord,  to  fetch  sad  brisj 
all  such  timber,  stone,  and  other  —■•«■»  ■ 
should,  at  any  time  during  the 
term,  be  wanted,  about  the  erecting  of  at 
mill ;  and  the  latter  covenanted  to  bofldasd**} 
the  same.  The  defendant  pfeaded,  hn**et* 
began  to  provide  the  necessary  materislafcf  **/ 
ing  the  mill,  and  that  whilst  lie  was  so 
plaintiff  desired  him  not  to  build  the 
refrain  from  so  doing  until  be  should  be ! 
by  the  plaintiff;  and,  secondly,  a  peaa 
—Held,  that  both  these  pleas  were  bad 
demurrer ;  assigning  fbr  causes,  that  the  < 
of  the  defendant  was  an  absolute  asd  essesW 
covenant  under  seal,  and  that  the  osfesdaot  W 
pleaded  only  a  parol  request,  alleged  Is  hew"* 
made  to  him  by  the  plaintiff  to  dachaoje  asi ■> 
lease  him  from  his  covenant  before  •■J^T 
thereof;  and  that  it  did  not  appear  that  as** 
venant  was  suspended,  released, or o%chanj«7 
any  deed  under  seal;  on  the  gre«aic%  that  en* 
pleas  neither  amounted  to  a  release sor  ■"*** 
satisfection.    Cordwent  v.  Hunt,  2  Hosre,  •» 

G.  having  by  marriage  articles  eiwsfjBBtsi  ■* 
if  he  died  m  the  lifct£»  of  b*  ws*  he  eaa» 
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tort  should,  within  three  months  after  hia  decease, 
paj  to  her  30002. ;  and  having  by  his  will  given 
all  his  property  to  his  executors  in  trust,  after 
payment  of  his  debts  at  the  expiration  of  three 
years  from  his  decease,  to  divide  it  uin  such 
ways,  shares,  and  proportions  as  should  to  them 
appear  right,  on  his  death"  during  the  life  of  his 
wife ;  the  executors  haying  died  or  renounced,  bis 
property  is  divisible  according  to  the  statute  of 
distribution,  and  the  widow's  distributive  share, 
exceeding  3000&,  is  a  performance  of  the  cove- 
nant  in  the  marriage  articles.  Gotdsmid  v.  Qold- 
snia\  1  Swans.  211. 


There  is  a  distinction  between  satisfaction  and 
performance.    Id. 


VI.  Action  of  Covenant. 


1.  Between  Contracting  Parties. 

Generally.}— By  3  $  4  WiU.  4,  e.  42,  c.  3,  all 
actions  of  covenant  must  be  brought  within  ten 
years  after  the  end  of  the  session  of  1833,  or  within 
twenty  years  after  the  cause  of  action  accrued.  J 

A  deed  inter  partes  is  only  available  between 
those  who  are  parties  to  it  Barford  v.  Stuckey, 
3  Moore,  88;  1  Bing.  225.  And  see  5  Moore, 
23 ;  2  B.  &  B.  333;  5  D.  &  R.  118. 

Therefore,  where  two  persons  by  deed  agreed 
srith  N.  P.,  his  executors  and  administrators,  to 
lay  him  an  annuity  for  twenty-one  years,  if  they, 
>r  the  survivor  of  them,  should  so  long  live ;  and, 
n  case  N.  P.  should  die  within  the  term,  to  his 
shild  or  children,  if  any,  in  such  proportions  as 
le  should  appoint;  or,  in  default  of  appointment, 
o  all  of  them  equally ;  and,  if  there  should  be  no 
mild,  to  his  wife,  if  she  should  remain  a  widow ; 
ind  N.  P.  having  died  within  the  term,  as  well 
is  his  only  child  and  widow : — Held,  that  bis  ad- 
ninistrator  could  not  claim  payment  of  the  annu- 
ty  after  their  respective  deaths.    Id. 

Held,  also,  that  the  administrator  of  the  daugh- 
er  could  not  maintain  an  action  against  the  de- 
fendant on  the  deed  for  non-payment  of  the  an- 
raity,  on  the  ground  that  she  was  no  party  to  the 
ieec%  although  she  took  a  beneficial  interest  un- 
er  it     Id. 

Covenant  only  lies  upon  a  deed  inter  partes  be- 
nreen  the  parties  thereto;  therefore  where  in  co- 
enant  upon  an  indenture  of  lease,  it  appeared 
bat  the  landlord  by  writing,  not  under  seal,  au- 
horized  his  attorney  to  execute  a  lease'  for  and 
n  hia  (landlord's)  behalf,  and  the  attorney  signed 
nd  sealed* the  lease  in  his  own  name: — Held, 
bat  the  landlord  could  not  maintain  covenant 
gainst  the  tenant  upon  the  indenture,  although 
be  covenants  were  expressly  stated  to  have  been 
inde  by  the  tenant  to  and  with  the  landlord. 
terkeley  v.  Hardy, 8  D. & R.  102;  5  B.  &C.  355. 

Where  rent  was  reserved  by  a  lease  to  a  person 
ho  was  not  a  party  to  the  lease,  and  the  loaeooo 
roenanted  with  him  and  the  lessors  to  pay  rent, 
ms.:— Held,  that  covenant  would  not  lie  at  the 
ait  os?  him  and  the  lessors.  Southampton  (Lord) 
.  Brown,  6  B.  &  C.  718. 


Nor  will  a  covenant  lie  by  a  person  for  whose 
benefit  a  covenant  was  entered  into  with  a  third 
person.    Ex  parte  Richardson,  14  Ves.  jun.  187. 

In  a  lease,  the  lessor  reserved  a  right  to  enter 
and  cut  timber,  making  reasonable  satisfaction  to 
the  lessee  for  any  damage  occasioned  thereby ; 
covenant  does  not  lie  by  such  lessee  for  any 
wrongful  act  of  cutting  down  by  a  third  person, 
if  without  the  consent  or  authority  of  the  lessor, 
however  he  may  countenance  the  act  afterwards. 
Griffiths  v.  Brome,  6  T.  R.  66. 

And  where  it  only  appeared  that  the  lessor  had 
promised  to  make  compensation  afterwards  for 
such  wrongful  act,  if  the  wrong-doer  himself  did 
not;  this  was  not  considered  as  an  adoption  of 
the  act,  nor  as  evidence  of  a  prior  consent  to  it 
whereon  to  found  an  action  on  the  covenant   Id. 

Tenants  in  common  may  sue  a  lessee  of  a  house 
in  covenant  for  negligence  of  repairs,  who  after 
the  demise,  but  before  the  breach  alleged,  became 
a  co-tenant  of  the  plaintiffs  in  the  same  house. 
Yatee  v.  Cole,  2  B.  &  B.  660:  &  C.  nom.  Gates 
v.  Cole,  5  Moore,  554. 


Joint  or  several  Covenants.]— Though  a  cove- 
nant be  joint  in  its  terms,  yet  if  the  interests  of 
the  covenantees  bo  several,  each  may  sue  sepa- 
rately for  a  breach.  Withers  v.  Birchman,  5  D. 
&R.106;  3B.&C.254 

In  covenant,  where  the  interest  of  the  cove- 
nantees is  several,  although  the  covenant  be  joint, 
yet  it  shall  be  taken  to  be  several,  and  the  action 
is  maintainable  by  one  alone:  therefore,  where 
A*,  B.,  and  C,  for  themselves  severally,  and  not 
jointly,  and  for  their  several,  respective,  and  not 
joint  heirs,  executors,  dto,  covenanted  with  D. 
and  En  and  each  of  them,  their  and  each  of  their 
executors,  &c.,  to  deliver  an  abstract  of  title  of 
their  respective  interests  in  certain  premises :  in 
consideration  whereof,  D.  and  E.,  for  themselves 
and  their  respective  heirs,  covenanted  with  A., 
B.,  and  C,  and  each  of  them,  their  and  each  of 
their  heirs,  &c,  to  pay  in  the  proportions  of  one 
moiety  to  A.,  his  executors,  &&,  and  the  other  to 
B.  and  C,  their  executors,  &c,  by  instalments, 
and  to  execute  to  A-,  B^  and  C,  their  heirs,  &a, 
a  security  by  way  of  mortgage,  for  payment  of 
such  instalments,  and,  as  a  collateral  security,  to 
give  their  joint  and  separate  bond :— Held,  that 
on  non-payment  of  the  first  instalment  by  D. 
and  E.,  A.  might  maintain  a  separate  action 
against  them.    James  v.  Emery,  $  Moore,  195; 
5  Price,  529. 

A  covenant  with  two  and  every  of  them  is 
joint,  though  the  two  are  several  parties  to  the 
deed.    Southcote  v.  Jfoare,  3  Taunt  87. 

In  a  lease  of  a  colliery,  the  two  lessees  cove- 
nanted "jointly  and  severally,**  with  the  lessor, 
in  manner  following,  viz.  Ac. ;  then  followed  se- 
veral other  covenants,  after  which  was  a  cove- 
nant that  moneys  due  should  be  accounted  for 
and  paid  by  the  lessees,  their  executors,  &c,  not 
saying,  and  each  of  them : — Held,  that  this,  and 
the  former  covenants,  were  several  as  well  as 
joint  Northumberland  (Duke)  v.  Brriswtan,  5 
T.  R.  532. 
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If  the  obligee  of  a  bond  covenant  not  to  sue 
one  of  two  joint  and  several  obligors,  and,  if  he 
do,  that  the  deed  of  covenant  may  be  pleaded  in 
bar,  he  may  still  sue  the  other  obligor.  Dean  v. 
NewhaU,  8  T.  R.  168. 

A  covenant  to  and  with  An  his  executors,  ad. 
ministratora,  and  assigns,  and  to  and  with  B.  and 
her  assigns,  to  pay  an  annuity  to  A.,  his  execu- 
tors, &o,  during  B.'s  life,  is  a  joint  •covenant  to 
A.  and  BM  in  which  they  have  a  joint  legal  in- 
terest, although  the  benefit  be  for  A.  only ;  and 
therefore,  on  the  death  of  A.,  the  right  of  action 
survives  to  Bn  and  A.'s  administrator  cannot  sue 
on  the  covenant  Anderson  v.  Mariindale%  1  East, 
497. 

One  of  three  joint  covenantees  for  the  payment 
of  an  annuity  to  A*,  cannot  sue  the  executors  of 
B.,  the  covenantor,  upon  a  simple  averment  that 
the  covenantees  did  not,  at  any  time,  seal  or  de- 
liver the  indenture :  for  non  constat  but  they  may 
still  execute  the  deed,  and  joint  covenantees  who 
may  sue,  must  sue  jointly,  unless  they  have  ex- 
pressly disclaimed  the  covenant,  which  it  lies 
upon  the  party  suing  to  show.  Petrie  v.  Bury, 
5  D.  &  R.  152;  3  B.  &,  C.  353. 

Qumre,  whether  the  declaration  would  have 
been  sufficient  if  it  had  averred  that  the  two 
covenantees  not  joined  had  refused  to  assent  to 
the  deed?    Id. 

Covenant  by  the  master  of  a  vessel  with  the 
several  part-owners,  and  their  several  and  respec- 
tive executors,  administrators,  and  assigns,  to 
pay  certain  moneys  to  them,  and  to  their  and 
every  of  their  several  and  respective  executors, 
administrators,  and  assigns,  at  a  certain  banker's, 
*nH  in  such  parts  and  proportions  as  were  set 
against  their  several  and  respective  names: — 
Held,  a  several  covenant,  upon  which  each  co- 
venantee must  sue  severally  in  respect  of  his  se- 
veral interest,  and  that  they  could  not  maintain 
a  joint  action.  Servante  v.  James,  10  B.  &  C. 
410. 

Covenant  against  A.  and  E,  on  a  covenant 
supposed  to  be  implied  as  incident  to  a  demise 
by  lease :  on  production  of  the  lease,  it  appeared 
that,  in  point  of  law,  A.  only  demised,  and  that 
EL,  who  had  an  equitable  interest,  merely  con- 
firmed : — Held,  that  the  action  was  not  maintain- 
able against  A.  and  B.  Smith  v.  Pocklington,  1 
C.  &.J.445;  lTyr.309. 

The  representative  of  a  deceased  partner,  the 
account  between  him  and  the  partnership  being 
at  the  time  unsettled,  agrees  with  the  surviving 
partners  to  assign  to  them  all  his  interest  in  the 
concern,  upon  being  paid  a  certain  sum  of  mo- 
ney, and  having  an  indemnity  against  all  claims 
upon  the  partnership ;  the  assignment  is  executed, 
the  money  paid,  and  a  joint  covenant  of  indem- 
nity given  by  the  surviving  partners: — Held, 
that  the  covenant  is  not  to  be  considered  in  equity 
as  a  joint  and  several  covenant  Sumner  v. 
Powell,  1  Turn.  &  Russ.  423. 

2.  Personal  Representatives. 

Where  the  plaintiff,  as  executrix,  declared  that 
the  defendant,  by  deed,  conveying  to  the  plain- 


tiff's testator  certain  lands  in  fee,  lavjeet  to  v> 
demotion  on  payment  of  a  ram  certain,  ess> 
nanted  with  the  testator,  that  he  was,  at  the  tin 
of  the  execution  of  the  deed,  seised  in  fee,  tvi 
had  a  right  to  convey,  &&;  and  assigned  k 
breach  that  the  defendant  was  not  seised,  <a 
and  had  not  a  right  to  convey,  &c, :  this  was  Wi 
ill  upon  special  demurrer,  and  that  the  execrini 
could  not  maintain  an  action  for  sack  breaths 
of  covenant,  without  showing  some  special  s> 
mage  to  the  testator  in  his  lifetime,  or  tint  lb 
plaintiff  claimed  some  interest  in  the  penis* 
Covenant  upon  request  of  the  testator,  bis  bob 
or  assigns,  to  make  further  assurance  to  the  to- 
tator,  his  heirs  or  assigns,  and  breach  asaps 
that  the  plaintiff;  as  executrix,  requested  the  «• 
fendant  to  execute  a  release  between  the  deb- 
dant,  the  plaintiff;  and  &  A,  for  farther  assisf 
the  premises  to  the  uses  mentioned  in  the  «*i 
which  the  defendant  refused,  without  shotsj 
that  the  plaintiff  claimed  an  interest,  or  to  is* 
use  the  lease  was  to  enure,  or  why  &  A.  ■»» 
party  to  it,  was  considered  ill  on  special  des* 
rer.    Kingdon  v.  NottU,  1M.&S.  355. 

In  an  action  against  executors,  in  their  *■ 
right,  on  a  covenant  for  good  title  and  qnet  • 
joyment  against  any  person  or  persons  wbawa. 
contained  in  an  assignment  of  a  lease  of  the  * 
tator,  (bv  way  of  mortgage),  the  dedaiatkssst 
show  a  breach  by  some  act  of  the  coiews* 
Noble  v.  King,  1  H.  Black.  34. 

An  executor  of  a  lessor,  tenant  from  jctf  ■ 
year,  may  declare  for  a  breach  of  oofa*f*  ?J 
lease,  for  twenty-one  years,  granted  ty"*? 
sor,  though  the  breach  was  committed  site  ■* 
lessors  death.  Mackay  v.  Maekrttk,  2  Oat « 
4  Dougl.  213. 

But  such  a  declaration  should  state  d**^ 
interest  and  title  in  the  premises,  and  woes' 
was  merely  stated  that  A.  B.  demised  pi*01 
to  the  testator  of  the  plaintiff;  (vis.  the  las* 
without  stating  that  A.  B.  was  seised  **&•** 
any  other  estate,)  and  that  the  pknttft  <»» 
tor  demised  them  to  C.  Dn  and  stated  a  »J 
of  covenant  after  the  plaintiff's  testatort  «■■• 
it  was  held  bad.    Id. 

If  tenant  in  tail  male  demise  <br»W»J 
ninety-nine  years,  and  his  leasee  asap** 
another,  but,  before  such  assignment,  U** 
tail  male  dies  without  issue  *^™**£ 
covenant    upon    the   lease  can  be  m,"J'\A 
against  the  representatives  of  the  p^^^Ju 
assignee,  the  lease  being  void  at  the  fc^Jr  ^ 
assignment,  and  no  interest  passing  a*9* 
Andrew  v.  Pearee^  1N.R.  158. 

A  covenant  by  two  joint  lessees,  if  *yt£? 
and  several,  shall  bind  the  executors  of  * 
ceased  lessee.    Enys  v.  Dsnmtksm,  *  *■* 
1190. 

By  indenture  tripartite  between  A  «i  . 
and  C.  3,  A.,  tenant  for  Kfe,  demised I  *££ 
C.  covenanted  with  B.  (a  receiver)  ind  «*  * 
receiver  or  receivers  for  the  time  ^*V^ 
and  with  such  other  person,  wJ^v?i  |L» 
being,  should  be  entitled  to  the  flwfo*-'?^ 
and  with  every  of  them.  A  &^JV , 
his  executrix  could  not  miintitn 
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breach  in  her  testator's  lifetime,  bat  that  the  ac- 
tion was  joint,  and  survived  to  B.  SotUhcote  v. 
Uoare,  3  Taunt  87. 

3.  Heir$  and  Devisees. 

On  a  covenant  for  further  assurance,  where  the 
breach  happened  in  the  time  of  the  covenantee, 
bat  the  damage  accrued  to  the  heir,  the  heir  has 
a  preferable  title  to  the  executor  to  bring  the 
action  of  covenant  King  v.  Jones,  1  Marsh.  107 ; 
5  Taunt  4ia  And  see  Kingdsn  v.  NotUe,  1  M. 
&S.355. 

But  the  ancestor  might,  if  he  had  pleased,  also 
have  sued.    Id, — Mansfield. 

Covenant  lies  by  the  heir,  upon  a  covenant 
made  to  the  ancestor  and  his  heirs,  to  whom 
lands  are  conveyed  in  fee  by  husband  and  wife, 
that  he  and  his  wife  will  make  further  assurance 
upon  request  of  the  ancestor  and  his  heirs ;  and 
the  heir  may  well  assign  for  breach,  that  his  an- 
cestor requested  the  husband,  that  be  and  his  wife 
would  levy  a  fine  to  pass  the  estate  of  the  wife  le- 
gally to  him  and  his  heirs,  which  they  refused  to 
oo  before  their  decease,  per  quod  after  the  death 
of  the  ancestor,  the  devisee  of  the  wife  ejected 
the  heir.    Jones  v.  King,  4  M.  &  S.  188. 

Where  a  plaintiff  declares  as  heir-at-law  upon 
a  lease  granted  by  his  ancestor,  he  must  show 
how  he  is  heir-at-law ;  a  general  averment  that 
the  demised  premises  descended  to  him  as  cousin 
■nd  heir-at-law  is  not  sufficient  IAdgbird  v. 
Judd,  7D.&R.  517. 

The  devisee  of  the  equity  of  redemption  (the 
Segal  fee  being  in  a  mortgagee)  is  not  liable  in 
xrvenant  as  assignee  of  all  the  estate,  right,  title, 
ind  interest  of  the  original  covenantor.  Carlisle 
Mayor,  $e.)  v.  Blomire,  8  East,  487. 

An  action  of  covenant  does  not  lie  upon  the 
rtat  3  W.  &  Mn  c.  14,  against  the  devisee  of  land, 
jo  recover  damages  for  a  breach  of  covenant  made 
jy  the  devisor ;  but  the  remedy  therebygiven  is 
xmfined  to  cases  where  debt  lies.  Wilson  v. 
Knubley,  7  East,  127 ;  3  Smith,  128. 

Covenant  lies  by  devisee  of  lands  in  fee,  upon 
i  covenant  made  by  defendant  to  the  testator,  to 
vhom  defendant. conveyed  the  lands  in  fee,  that 
lefendant  was  lawfully  seised,  &cn  and  had  a 
rood  right  to  convey,  &c;  for  such  covenant 
una  with  the  land,  and  though  broken  in  the  life- 
line of  testator,  it  is  a  continuing  breach  in  the 
ime  of  the  devisee,  and  it  is  sufficient  to  allege 
ar  damage,  that  thereby  the  lands  are  of  less  va- 
ne to  the  devisee,  and  that  he  is  prevented  from 
elling  them  so  advantageously.  Kingdom  v. 
tottle,  4M.&S.  53. 

Where  there  was  a  devise  to  trustees  and  their 
teirs  during  the  life  of  A.,  in  trust  for  A.,  and, 
Iter  his  decease,  to  B.  in  fee ;  and  the  trustees 
soovered,  in  A.'s  lifetime,  damages  for  breach  of 
orvenants  in  a  lease  granted  by  the  testatrix,  and 
ill  subsisting.  Upon  A.'s  death,  it  was  held  that 
ie  damages  belonged  to  her  estate.  Noble  v. 
fa**,  2  Sim.  343. 

4.  Assignees. 
Devise  to  the  use  of  H.  I.  for  life,  without  im- 


peachment of  waste,  oto,  remainder  U>  the  use 
of  plaintiff  for  life :— Held,  that  the  plaintiff;  after 
the  death  of  H.  L,  was  an  assignee  within  stat 
32  Hen.  8,  c  34,  and  might  maintain  covenant 
against  lessee,  for  rent  in  arrear  after  the  death  of 
H.  I.,  and  during  the  continuance  of  the  term. 
Iskerwood  v.  Old&now,  3  M.  <fc  S.  382. 

Covenant  will  lie  by  the  assignee  of  the  rever- 
sion of  part  of  the  demised  premises  against  the 
lessee  for  n£t  repairing.  Tvoynam  v.  Pickard,  2 
B.  &  A.  105. 

And  under  an  absolute  assignment  of  a  term, 
the  assignee  may  be  sued  on  the  covenants,  be- 
fore be  has  taken  actual  possession.  Walker  v. 
Reeves,  2  Dough  461,  n. 

The  assignee  of  a  term  declared  against  as 
such,  is  not  liable  for  rent  accruing  after  he  has 
assigned  over,  though  it  be  stated  that  the  lessor 
was  a  party  executing  the  assignment,  and  agreed 
thereby  that  the  term,  which  was  determinable  at 
his  option,  should  be  absolute.  Chancellor  v. 
Poole,  2  Dougl.  764. 

A  trustee,  to  whom  two  leases  were  assigned 
in  trust  for  securing  an  annuity,  having  said  to 
the  occupier  of  one  of  the  demised  houses,  u  You 
must  pay  the  rent  to  roe ;  I  am  become  landlord 
for  my  client  who  has  the  annuity,  and  you  must 
pay  the  ground  rents  for  me  :** — Held,  that  the 
trustee  was  liable  in  covenant  to  the  lessor,  as 
assignee  of  both  leases,  for  non-payment  of  rent 
and  not  repairing.  Oretton  v.  Diggles,  4  Taunt. 
766. 

Where  the  assignee  of  the  reversion,  who  sued 
the  defendant  in  covenant,  alleged  that  the  lessor 
was  seised,  (without  stating  of  what  estate,)  and 
being  so  seised,  devised  to  plaintiff  in  fee : — Held, 
a  sufficient  allegation  of  title  after  verdict  Harris 
v.  Beavan,  4  Bing.  646;  1  M.  &  P.  633. 

Covenant  for  non-payment  of  rent  lies  against 
an  assignee  of  a  lease,  to  whom  an  assignment  is 
made  by  way  of  mortgage  security,  although  he 
has  never  entered,  or  taken  actual  possession, 
Williams  v.  Bosanqaei,  3  Moore,  500 ;  1  B.  &  B, 
238. 

I*,  being  seised  in  fee,  demised  to  B.  for  twen- 
ty-one years,  from  June,  1814 :  B.  demised  to  M. 
for  twenty-one  years,  from  June,  1814,  wanting 
twenty-one  days ;  and  then  by  deed  pool  granted 
to  L.  the  indenture  of  lease  to  Mn  the  premises 
thereby  granted,  and  the  rent  reserved,  to  hold  to 
I*,  his  executors,  &c,  for  the  term  mentioned  in 
the  demise  to  M. ;  L.  by  lease  and  release  con- 
veyed the  premises,  the  reversion  and  reversions* 
rents,  issues,  and  profits,  and  all  his  interest,  in 
fee  to  the  plaintiff,  by  way  of  mortgage ;  M.  as- 
signed his  term  to  defendants  by  way  of  mort- 
gage, but  defendants  never  entered : — Held,  that 
plaintiff  might  sue  defendants  on  the  covenants 
in  M.'s  lease.  Burton  v.  Barclay,  7  Binsr.  745  r 
5M.&P.785. 

Covenant  against  the  assignee  of  the  lessee  for 
the  non-payment  of  rent;  plea,  that  before  the 
rent  became  due,  the  defendants  assigned  air 
their  estate  and  interest  in  the  demised  premises 
to  A.  and  B.;  replication,  that  in  and  by  the  in- 
denture, the  lessee,  for  himself,  his  executors, 
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administrators  and  assigns,  covenanted  that  he, 
his  executors  or  administrators,  should  not  as- 
sign the  premises  thereby  demised  without  the 
consent  of  the  lessor,  and  that  no  consent  was 
given : — Held,  upon  demurrer,  first,  that  the  re- 
plication was  bad,  inasmuoh  as  tbe  covenant  of 
the  lessee  not  to  assign  did  not  estop  the  assig- 
nee from  the  setting  up  the  assignment;  and  se- 
condly, that  the  action  being  founded  on  privity 
of  estate,  the  liability  of  the  defendant  ceased  as 
soon  as  the  privity  of  estate  was  destroyed.  Paul 
v.  Nun;  8  B.  &  C.  486. 

An  assignee  who  takes  from  a  lessee  leasehold 
premises  by  indenture  indorsed  on  the  lease, 
44  subject  to  the  rent  reserved  in  the  lease,**  is 
liable  in  covenant  to  the  lessee  for  rent  which 
the  lessee  has  been  called  on  by  the  lessor  to  pay 
after  the  assignee  has  assigned  over.  Steward  v. 
Wolveridge,  9  Bing.  60;  2  M.  &  Scott,  75. 


5.  Pleading*. 

(a)  Venue. 

Where  there  are  several  facts  material  to  the 
plaintiff's  action  arising  in  different  counties,  an 
action  of  covenant  may  be  brought  in  either. 
London  {Mayor)  v.  Cole,  7  T.  R.  583. 

In  covenant  by  the  assignee  of  the  lessee  of 
a  term,  the  action  is  local,  and  the  venue  must  be 
laid  in  the  county  where  the  lands  are  situated. 
Berwick  {Mayor)  v.  Shank;  11  Moore,  372. 


(6)  Statement  of  Deed. 

Generally.] — In  covenant  on  a  lease,  it  is  suf- 
ficient if  the  declaration  sets  out  the  legal  opera- 
tion and  effect  of  the  demise.  Wileon  v.  Bronx- 
AnU,  1  Y.  &  J.  2. 

A  declaration  alleging,  that  by  indenture  pur- 
porting to  be  made  between  plaintiff  and  defendant, 
it  was  witnessed  that  defendant  covenanted : — 
Held,  after  plea,  sufficiently  certain.  Baynon  v. 
Bailey,  8  Bing.  256;  1  M.  &  Scott,  339. 

In  covenant  by  lessor  against  lessee,  on  an  in- 
denture of  demise,  it  is  no  variance  if  the  plain- 
tiff in  his  declaration  makes  profert  of  the  u  said 
indenture,*1  and  at  the  trial  produces  the  coun- 
terpart executed  by  the  lessee.  Pear$e  v.  Mor- 
tice, 3  B.  &,  AdoL  396. 

In  an  action  of  covenant  against  a  surety  in 
an  annuity  bond,  who  had  become  bound  to  pay 
in  twentyleight  days  from  the  time  specified  for 
payment  by  the  grantor,  in  case  of  failure  by  the 
latter,  the  declaration  by  mistake  stated  that  the 
payment  had  become  due  from  the  surety  on  the 
dav  on  which  it  had  become  dne  only  from  the 
principal : — Held,  that  as  the  bond  ana  covenant 
were  upon  the  whole  set  forth  with  sufficient  cer- 
tainty to  prevent  any  reasonable  mistake  as  to  the 
ground  of  action,  the  inconsistent  allegation  might 
be  rejected  as  surplusage.  Heam  v.  Cole,  1  Dow, 
459,463. 

In  covenant,  if,  after  a  plea  of  non  est  factum, 
the  defendant  at  the  trial  admits  the  due  execu- 
tion of  the  specialty  mentioned  in  the  declaration, 


he  may  still  take  advantage  of  a  variance.  Ms 
v.  Shuttleworth,  1  Camp.  70— EHcnbowogk 

Omitting  a  word,  where  the  context  sappus*. 
or  inserting  a  wrong  word,  where  the  context  ca- 
rrots tbe  mistake,  is  no  variance,  Lotdui  i. 
Knight,  1  M.  &  R.  597;  3  C.  &  P.  106. 

Therefore,  if  on  oyer  of  a  bond,  the  obfigM 
are  described  as  commissioners  acting  mssa 
act  of  parliament  for  the  regulation  of  the  dris 
on  assessed  taxes,  and  in  the  bond  the  datb» 
stated  to  be  the  duties  of  assented  Una,  this 
no  variance.    Id. 


Time  and  Consideration.]— Ota  may  deckles 
covenant  -  that  tbe  deed  was  indented,  nude,  ad 
concluded  on  a  day  subsequent  to  the  day  ■ 
which  tho  deed  itself  is  stated  on  the  face  of  it  * 
have  been  indented,  made  and  concluded.  Jsi 
v.  Cazenove,  4  East,  477;  1  Smith,  273.  JsJ 
tee  MayUton  v.  Palmertton  (7iseo**(),M.fcl 
6;  2  C.  A.  P.  474. 

Semhle,  that  it  is  not  a  misdVsseriptioe  of* 
lease  to  state  it  as  commencing  on  a  putksk 
day,  when  the  habendum  is  from  thatdiy.  W 
v.  Fuker,  2  Moore,  378. 

The  omktinff  to  state  the  coMJderitka  s*i 
bargain  and  sale  cannot  be  taken  adVaangrfy 
a  general  demurrer.  Bolton  v.  Csraak  (svfi 
2  H.  Black.  259. 

A  declaration  alleged  a  deed  to  saw  been  ■* 
for  considerations  therein  mentioned;  tbtjjd 
itself  contained  only  one  (a  pecuniary)  •■■j* 
lion : — Held,  no  variance.  OuUy  v.  Extttr  (*# 
12  Moore,  591 ;  4  Bing.  290. 

In  covenant,  where  in  setting  cut  tbeded* 
declaration  stated  that  "it  was  witiwjesjd.i*** 
other  things,  that  as  well  in  caaidenns)  « 
&c^  and  there  was  no  word  in  the  dedtisw* 
answer  to  the  phrase  "as  well,**  and  aslf  f* 
of  the  consideration  was  stated  ^-Heldtttst** 
was  a  fatal  variance.  Swallow  v.  JJeasae\  ** 
&  A.  765  ;1  Chit  518. 

In  an  action  of  covenant,  the  dedarenisisw 

that  by  a  certain  indenture  it  was  wiimaWs* 
as  well  in  consideration  of  certain  farmed  »■ 
erected  by  the  plaintiff,  T.  R.  R  did  d*** 
The  defendant  pleaded  non  est  &ctnm.  <*r* 
ducing  the  deed  in  evidence,  it  appeared  *  * 
that  as  well  in  consideration  of  the  ewe**^ 
the  furnaces, "  as  also  for  building  «ftJ*J?r 
and  payment  of  rent,  T.  R.  B.  did  demift  ** 
—Held,  that  this  was  a  fatal  variance.  * 

Parties.]— In  covenant  on  a  k^*  **££ 
pairing,  the  instrument  was  described  a  * 
deration  to  be  made  by  the  plaintiff  ef  j* 
part,  and  the  defendant  of  the  other.  <*» 
production  of  the  lease  in  evidence,  ^ffj 
to  have  been  made  by  the  plaintiff  ■*■■£! 
of  the  one  part,  and  the  defendant  on**-*' 
—Held,  that  this  was  no  variance,  ■Jg^ 
premises  demised  were  the  property,  ef  a* 
before  marriage.    Arnold  v.  Bama\  *  *■* 
66;  1  a  &  R  433. 

A  declaration  on  a  lease  which 
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derived  their  title*  from  two  tenon  only, 
and  that  two  other  lesion,  who  were  also  parties 
to  the  demise,  had  no  interest  therein,  was  sup- 
ported by  the  production  of  the  lease,  which  ap- 
peared to  be  a  demise  by  the  four.  Wood  v.  Day, 
1  Moore,  389 ;  7  Taunt  646. 

It,  on  an  action  of  covenant,  the  declaration 
states  that  the  deed  was  made  between  the  plaintiff 
of  the  one  part,  J.  C.  of  the  second  part,  and  A.  B. 
of  the  third ;  and  the  deed,  when  produced,  ap- 
pear on  the  face  of  it  to  be  by  the  plaintiff  as 
trustee  of  J.  C.  of  the  first  part,  G.  C.  of  the  se- 
cond, and  A.  B.  of  the  third  part,  and  the  deed  be 
executed  by  6.  G,  this  is  a  fatal  variance,  al- 
though the  breaches  assigned  do  not  in  any  way 
•fleet  the  party  who  is  intended  to  be  described 
as  of  the  second  part  MayeleUm  v.  Paknereton 
( Visamnl),  3  C.  &  P.  474;  M.  &  M.  fc— Abbott 


Premieee.] — Where  plaintiff  declared  in  cove- 
nant on  a  demise  of  lands,  and  the  demise  was  of 
all  that  piece  or  parcel  of  ground  and  premises, 
containing  by  estimation  one  acre : — Held,  that 
this  was  not  a  variance,  for  one  piece  will  satisfy 
the  term  lands.    Birch  v.  Gibbs,  6  M.  &  8. 115. 

Where  plaintiff  declared  in  covenant,  that  de- 
fendant demised  to  him  a  wharf  and  storehouses, 
cYc^  the  word  in  the  deed  being  storehouse,  it  was 
held  to  be  a  fatal  variance,  although  no  breach 
was  assigned  upon  the  demise  of  the  storehouse, 
but  only  upon  a  covenant  by  defendant,  not  to 
suffer  a  wharf  to  be  erected  on  his  estate  to  the 
injury  of  the  said  wharf,  per  quod  plaintiff  was 
deprived  of  certain  gains  which  would  otherwise 
have  arisen  from  wharfage  dues,  storeroom,  dec 
Hoar  v.  MM,  4  M.  &  S.  470. 

Where  a  declaration  in  covenant  by  the  rever- 
sioner against  A,  the  assignee  of  a  lease  for 
years,  (granting  license  to  B.  to  continue  a  certain 
channel  open  through  the  bank  of  a  navigable 
river,  upon  certain  conditions),  imported  that  the 
grantors  had  the  entire  right  and  absolute  pos- 
session of  the  channel,  and  full  power  to  grant 
the  use  of  it  to  R,  and  it  appeared  from  the  in- 
ienture  that  they  were  described  merely  as  the 
persons  who  had  the  greatest  proportion  or  share 
n  the  profits  of  the  navigation,  and  that  they,  by 
rjrtne  of  all  or  any  powers  and  authorities  vest- 
ng  in  or  enabling  them,  granted  the  license  to 
&,  his  executors,  administrators  and  assigns : — 
leld,  that  this  was  a  variance,  as  the  grantors 
ad  not  the  privilege  which  the  deed  as  set  out 
i  the  declaration  purported  to  grant  Portmore 
Bart)  v.  Btmn,  3D.&R.  145;  1  B.  &,  C.  694. 

In  covenant  on  a  lease,  a  mistake  in  the  name 
f  a  person  stated  in  the  demise  as  the  late  tenant 
f  the  premises  is  a  fatal  variance.  Bowditch 
.  Mawley,  1  Camp.  195 — Ellenborough. 

A  variance  in  setting  out  one  of  several  cove- 
ants  in  a  lease,  on  which  breaches  were  assigned, 
2.  the  cellar-beer  field,  instead  of  the  Aller-beer 
sJd,  being  considered  as  part  of  the  description 
"  the  deed  declared  on,  though  the  plaintiff 
aired  going  for  damages  on  the  breach  of  that 
tenant,  is  fatal.    Pitt  v.  Green,  9  East,  188. 

Declaration  against  the  defendant  as  assignee 
*  M  all  the  estate,"  dux,  in  certain  premises ;  evi- 
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dence  that  he  is  assignee  of  '♦part,"  is  a  fetal 
variance.    Hare  v.  Color,  Cowp.  766. 

In  an  action  of  covenant  on  a  lease,  u  of  the 
veins  of  coals  under  certain  farms  and  lands  there- 
in described,  situate  in  the  parishes  of  B.  and  AL, 
then  in  the  several  occupations  of  A^  B.,  and  G, 
with  liberty  to  dig  any  pits,  shafts,  levels,  soughs," 
&&,  the  declaration  varied  from  the  deed ;  1st,  in 
stating  that  the  land  was  set  out  bv  admeasure- 
ment, instead  of  by  reputation ;  3ndly,  in  chang- 
ing the  word  "soughs*1  to  "sloughs;"  3dly,  m 
stating  the  lands  to  be  situate  in  the  parish  of  B. 
and  Mn  instead  of  the  parishes  of  B.  and  M.; 
and  4thly,  in  stating  them  to  be  in  the  occupa- 
tion  of  A.,  B-,  and  C,  instead  of  in  the  several 
occupations  of  A.,  B.,  and  C. : — Held,  that  the 
1st  and  3d  variances  were  fetal ;  but  that  the  2nd 
and  4th  were  immaterial.  Morgan  v.  Edwards, 
2  Marsh.  96;  6  Taunt  695. 

Other  Matter*.}— »In  an  action  of  covenant  it 
is  no  objection  under  the  plea  of  non  est  factum 
that  the  deed  contains  material  Qualifications  of 
the  covenants  set  out,  which  qualifications  are  not 
noticed  in  the  declaration.  Gordon  v.  Garde;  1 
Stark.  394— Ellenborough. 

In  debt  for  rent,  if  the  reservation  is  set  out, 
it  is  a  variance  to  omit  the  words  "except  as 
hereafter  mentioned,"  referring  to  a  subsequent 
proviso,  by  which  a  deduction  is  to  be  made  on  a 
certain  event,  but  which  does  not  happen.  Fees- 
•our  v.  Ormroa\  6  B.  <fc  C. 430;  9  D.  &  R.  597. 

And  in  covenant  for  not  repairing,  if  the  cove- 
nant to  repair  contain  an  exception  of  u  casual- 
ties by  fire,"  it  is  fatal  on  non  est  factum  to  state 
it  in  the  declaration  as  a  general  covenant  to  re- 
pair, omitting  the  exception.  Brown  v.  Knill,  5 
Moore,  164;  2  B.  6k  B.  395. 

In  covenant,  in  setting  out  a  deed,  if  the  word 
M  an"  is  written  instead  of  u  one ;"  and  the  name 
M  Burl"  written  instead  of  "  Burt ;"  it  is  no  vari- 
ance. Hill  v.  Sounder;  1  C.  &  P.  80— Gifford. 
And  see  7  D.  &  R.  17;  4  B.  &  C.  529 ;  9  Moore, 
238;2Bing.ll2. 

Nor  is  the  stating  a  lease  to  be  for  twenty ^one 
yean,  and  proving  it  to  have  been  granted  for  that 
term,  determinable,  at  the  option  of  either  party, 
at  the  end  of  seven  or  fourteen  yean.    Id. 

A  declaration  in  covenant  for  the  assignment 
of  a  share  in  certain  stock,  professed  to  set  oat 
the  covenant,  and  described  it  as  a  covenant  to 
assign  a  certain  sum  of  90002.  The  defendant, 
on  oyer,  set  out  the  deed,  and  demurred  as  for 
a  variance,  that  the  covenant  was  to  assign  stock, 
not  money : — Held,  to  be  no  variance :  and  even 
if  it  were,  that  the  defendant  should  have  plead- 
ed non  est  factum  and  not  have  demurred ;  on 
the  ground,  that  where  a  defendant  sets  out  a 
deed  on  oyer,  on  which  the  declaration  is  flamed, 
he  cannot  on  demurrer  take  advantage  of  a  vari- 
ance, in  an  immaterial  part,  between  the  deed  at 
stated  in  the  declaration  and  as  set  out  on  oyer. 
Ron  v.  Parker,  2  D.  &  R.  662 ;  1  B.  &  C.  35& 

Held,  that  in  an  action  of  covenant  against  a 
mortgagor,  a  statement  that  the  defendant  bound 
himself;  his  heirs,  executors,  &&,  was  no  variance, 
though  the  word  «•  hours"  was  net  mentioned  in 


722      Action  of  Covenant.        [COVENANT]        Action  of  Covenant. 

the  covenant    Hamborough  v.   WUkie,  1  Chit 
518 ;  4  M.  &,  a  474,  n. 

Where  a  declaration  stated  the  consideration 
to  be  that  the  plaintiff  would  assign  to  the  defen- 
dant a  bill  of  exchange,  and  that  he  did  assign 
it  to  the  defendant,  and  a  promise  by  the  latter 
accordingly,  and  it  was  proved  that  the  parties 
had  agreed  that  the  plaintiff  shonld  give  np  the 
bill  to  the  defendant,  the  latter,  however,  paying 
over  the  proceeds  to  the  plaintiff;  and  in  pursu- 
ance of  the  agreement,  the  plaintiff  by  deed  as- 
signed to  the  defendant  the  bill,  and  all  sums  of 
money  duo  thereon,  for  the  defendant's  own  use ; 
and  the  defendant  covenanted  to  pay  the  plaintiff 
a  sum  equal  to  any  money  he  should  receive  on 
account  of  the  bill : — Held,  that  as  the  declara- 
tion imported  that  the  plaintiff  had  made  an  ab- 
solute assignment  of  the  bill,  and  as  the  assign- 
ment in  evidence  was  conditional  only,  it  was  a 
fetal  variance.  Van  Sandau  v.  Burt,  5  B.  &  A.  42 : 
S.  C.  not  8.  F.1D.&  R.  168. 

The  reversion  of  lands  demised  to  the  defen- 
dant for  years  is  conveyed  to  A.  and  B.,  and 
the  heirs  of  B.,  in  trust  for  A.  and  his  heirs :  A. 
declares  singly  on  a  covenant  contained  in  the 
lease,  and  after  setting  out  the  above  title,  with- 
out averring  the  death  of  B^  states  himself  to  be 
u  thereby  seised  of  the  reversion  in  his  demesne 
as  of  fee."  This  is  bad  on  general  demurrer. 
Scott  v.  Godwin,  1B.&P.  67. 

(e)  Breach, 

An  assignment  of  a  breach  of  covenant  in  ge- 
neral words,  although  in  the  words  of  the  cove- 
nant, was  held  ill  upon  a  demurrer  to  the  defen- 
dant's plea,  because  the  assignment  did  not 
show  any  particular  act  of  the  plaintiff  nor  in 
what  particular  respect  he  had  refused  to  act, 
which  amounted  to  a  breach  of  bis  covenant. 
And  such  bad  assignment  is  not  cured  by  plead- 
ing over  a  set-off  of  a  demand  (claimed  in  a  dif- 
ferent right  from  that  in  which  the  plaintiff  who 
was  an  administratrix,  sued)  to  a  declaration  in 
covenant  for  unliquidated  damages.  Warn  v. 
Bickford,  7  Price,  550.    And  $ee  9  Price,  43. 

In  an  action  for  a  breach  of  covenant  on  the 
defendant's  demise,  for  not  having  a  good  title 
to  demise  for  the  whole  of  the  term  demised, 
whereby  the  plaintiff's  assignee  of  the  lease  was 
evicted,  and  the  plaintiff  put  to  costs  in  an  action 
against  him  by  such  assignee,  for  such  eviction ; 
the  plaintiff  must  show  who  evicted  the  assignee, 
and  merely  stating  that  a  third  person  was  seised 
in  fee  of  the  premises,  and  that  the  assignee  was 
evicted  generally,  is  not  sufficient  Fnuer  v. 
SJcey,  2  Chit  646. 

In  a  declaration  of  covenant  to  u  save  harm- 
lees  and  keep  indemnified  W.,  his  heirs,  &&, 
and  also  certain  closes,  &<x,  from  and  against  all 
actions,  suits,  claims,  and  demands  whatsoever, 
both  in  law  and  equity,  which  should  or  might 
be  had,  made,  commenced,  or  prosecuted  by  any 
person  or  persons  claiming  any  right,  title,  or  de- 
mand, in,  to,  or  upon  the  said  doses,  6lc~,  as  heir 
at  law  of  H.  P.  and  others,  of  and  from  all  costs, 
charges,  and  expenses  which  the  said  W.,  &.<%, 
should  sustain  or  be  put  to,  for  or  by  reason  or 


means  of  such  actions,  suits,  claims,  or< 
or  otherwise  howsoever  :*  to  which  the  breaths 
assigned  were,  first,  that  on,  &&,  H.  W.  ?. 
"made  claim  and  demand,  and  claimed  to  hw 
right  and  title  of,  in,  to,  and  upon  the  said  doss, 
fee*,  and  entered  into  and  upon  the  suae,  mi 
cut  down  grass,  and  felled  trees  then  gnvsfi 
and  converted  them  to  his  own  nee:"  iais> 
condly,  that  he  u  caused  and  procured,  tad  si 
fered  and  permitted,  one  H.  &,  who  the*  hdj 
and  enjoyed  the  said  closes,  to  attorn  to  hia,  w 
to  withhold  the  payment  of  the  rents,  isM*ai 
profits;"  and  thirdly,  that  "certain  titk  da* 
relating  to  the  said  closes,  &c*  were  *¥»*■ 
tained,  and  withholden  by  one  A.  W,  ttthe  »• 
stance,  and  through  the  means,  and  kf  *■ 
through  the  claim  and  demand  of  T.  E,  W.  r, 
&c:"— Held,  after  the  defendant  had  phshi 
over,  that  these  breaches  were  ^■"JFjJ^ 
the  covenant  declared  upon.  Fowl*  v.  fM' 
D.  &  R.  133 ;  1  B.  &  C.  29.  Am*  «f  ««■ 
Palmer,  5M.&S.  374. 

The  defendant  by  indenture  asrigned  ah*1 
to  the  plaintiff;  executed  to  the  ferner  •?.[•*> 
and  covenanted  that  he  would  mejntasvnj 
and  confirm  all  actions  brought  on  the  bond"? 
the  plaintiff,  without  releasing  the  same.  A* 
claration  on  this  covenant  averred  that  the  ps» 
tiff  had  brought  an  action  on  the  bond  eg* 
J.  It ;  but  in  breach  of  covenant  the  daw 
dant  did  not  maintain,  ratify,  and  coafim*1 
said  action,  w  although  he  was  sfterwaid^* 
wit,  on  the  day  and  year  aforesaid,  ny**^ 
but,  on  the  contrary  thereof,  by  deed  did  id** 
J.  R.  from  all  actions,  fee*  whereby  the  pwjj 
was  hindered  in  his  action,  and  sosniaai  * 
costs  thereof:  and  also  of  the  rule  of  a**** 
aside  the  release :  on  demurrer  to  that  owe* 
held  first,  that  it  was  not  necessary  to  afcf  ■ 
venue  to  the  request  stated  in  the  oVdann* 
the  request  itself  being  unnecessary ;  and  is** 
ly,  that  the  allegation  of  special  damage,"* 
jectionable,  ought  to  have  been  demurred  to  •* 
cially,  and  could  not  be  taken  advantage rfjjj 
general  demurrer  to  the  breach  assigned  *■*! 
v.Brodrick,  1D.&H  361;  S&kL™7 
Chit.  329. 

The  defendant  purchased  an  estate  etaf* 
with  an  annuity  to  M.  &,  and,  as  prt^J**^ 

Sain,  covenanted  to  pay  the  annuity,  •*>>_^ 
emnify  the  vendor  against  any  charge  nit*^*; 
of  it  Breach,  in  a  declaration  on  tfie  °^2J 
non-payment  of  the  annuity;  withoe*  •*** 
that  the  vendor  had  been  thereby  eW*"**^ 
Held,  sufficient  on  demurrer.  Samri  t.  J*** 
2  Bing.  519 ;  10  Moore,  55. 

The  defendant  covenanted  not  to  ate*  »  ■* 
otherwise  than  with  sheep:  the  nlauitn%»*J 
claration  for  the  breach  of  such  co*eBS«B, 
red  under  a  videlicet  that  he  stocked  * 
other  cattle,  on  the  1st  of  October,  16w  •% 
nineteen  other  days,  between  that  •7'r^ 
28th  of  September,  1817;  the  defensor]"* 
that  he  did  not  stock  otherwise  *"  **v^ 
on  the  several  days  in  the  dechwtionsjennwj 
—Held,  that  such  plea  was  bad  en  *r*"~ 
murrer,  as  it  tendered  an  immssanal  ssse, 
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that,  if  the  plaintiffs  went  to  trial,  they  would  be 
obliged  to  prove  a  feeding  otherwise  than  with 
aheap,  oo  ail  the  days  mentioned  in  the  declara- 
tion, although  by  the  terms  of  such  declaration 
they  were  not  bound  to  prove  such  feeding  on 
any  particular  day  between  the  two  periods  men- 
tioned. Arundel  {Corp.)  v.  Bowman,  2  Moore, 
91;  8  Taunt  190. 

However  informally  a  breach  of  covenant  may 
be  assigned  in  a  declaration,  yet,  after  judgment 
by  default,  the  court  will  pronounce  such  judg- 
ment as  will  meet  the  justice  of  the  case,  notwith- 
standing the  informality.  Brookes  v.  Heberd,  8 
IX  A  A.  69. 


(a*)  Pleas,  Sfc. 

Where  in  covenant  a  defendant  craves  over 
of  the  deed,  sets  it  out,  and  pleads  non  est  rec- 
tum, the  deed  so  set  out  becomes  part  of  the  decla- 
ration, and  the  only  question  at  the  trial  upon 
that  issue  is,  whether  the  deed  set  out  was  exe- 
cuted by  the  defendant  Snell  v.  Snell,  7  D.  & 
R.294;  4B.&C.741. 

In  covenant  issue  cannot  be  taken  on  Mine- 
ral averment  of  performance.  Sayre  v.  Annas, 
€owp.57& 

Performance  pleaded  otherwise  than  in  the 
terms  of  the  covenant  itself  is  bad,  even  on  gene- 
ral demurrer.  Scudamore  v.  Stratum,  1  B.  &  P. 
455. 

Non  infregit  conventionem  cannot  be  pleaded 
where  the  plaintiff  assigns  a  breach  without  set- 
ting forth  the  particulars  of  the  title  of  a  third 
parson,  adding,  "and  so  the  defendant  did  not 
keep  his  covenant,*'  &a  Hodgson  v.  E.  L  Comp. 
9  T.  R.  37R 

Non  infregit  conventionem  is  not  an  issuable 
ilea  to  a  breach  of  covenant  assigned  in  the  ne- 
ntive.  Bone  v.  Eyre,  2  W.  Black.  1319:  &  C. 
Bom.  Boone  v.  Eyre,  1  H.  Black.  273,  n. 

Where  there  are  mutual  covenants,  one  cannot 
m  pleaded  in  bar  of  the  other.    Id. 

If  the  plaintiff  in  covenant  assigns  as  a  breach 
hat  the  defendant  did  not  repair,  a  plea  that  the 
efendant  did  not  break  his  covenant  is  bad,  on 
pecial  demurrer,  although  the  declaration  con- 
ludes  by  averring  that  so  the  defendant  hath 
roken  his  covenant;  but  it  would  be  good  after 
ardict     Taylor  v.  Needham,  2  Taunt  27a 

If  an  estate  be  created  by  deed-poll,  ne  lessa, 
9  granta,  ne  charges,  ne  enfeoff*,  ne  dona,  oW, 
m  good  pleas  for  a  stranger  to  the  deed.    Id. 

In  covenant,  the  plaintiff  in  his  declaration 
Her  profert)  averred  that  the  defendants,  for  the 
maidierations  in  the  deed  contained,  covenanted 
at  they  Would  not  do  certain  acts.  The  defen- 
data  pleaded,  that,  as  the  performance  of  the 
Tenants  in  the  indenture  mentioned  would,  for 

term,  prevent  them  from  carrying  on  their 
tde,  they  were  in .  restraint  of  trade  and  il 
nil: — Held,  that  as  the  defendants  had  not 
aved  oyer  of  the  deed,  nor  demurred  to  the  de- 
ration on  account  of  any  supposed  insufficiency 
#onaiderauon  in  the  deed,  as  set  out  therein, 
I  oourt  of  C.  P.  (the  covenants  being  reason- 


able) would  presume  that  the  deed  disclosed  a  au£ 
ficient  legal  consideration.  Homer  v.  Ashford, 
11  Moore,  91 ;  3  Bing.  322. 

Upon  a  bare  covenant  for  the  payment  of  mo- 
ney, the  defendant  may  plead  a  tender.  Johnson 
v.  Clay,  7  Taunt  486 ;  1  Moore,  200. 

Quaere,  whether  on  a  plea  of  tender  the  defen- 
dant's perpetual  readiness  to  pay  be  traversable? 
Id 

Where  two  or  three  joint  covenantors  suffer 
judgment  by  default  on  counts  on  several  deeds, 
and  the  third  defends  and  succeeds  on  some 
counts,  the  plaintiff  cannot  hold  his  judgment  on 
those  counts  against  the  other  two.  Morgan  v. 
Edwards,  6  Taunt.  398 ;  2  Marsh.  201. 

&  Evidence. 

If  a  lease  describe  the  demised  land  as  mea- 
dow land,  no  other  evidence  is  necessary  to  prove 
that  it  was  meadow  land  at  the  commencement 
of  the  term.    Birth  v.  Stevenson,  3  Taunt  469. 

A  lessee,  by  executing  a  lease,  is  stopped  from 
disputing  a  title  of  either  of  his  lessors.  Wood  v. 
Hay,  1  Moore,  389 ;  7  Taunt  646. 

Therefore  in  an  action  of  covenant,  for  not  re- 
pairing, against  the  assignee  of  the  original  les- 
see, where  such  assignee  was  bound  to  the  same 
covenants  as  those  contained  in  the  original  lease : 
—Held,  that  a  declaration  which  stated  that  the 
plaintiffs  derived  their  titles  from  two  lessors  only, 
and  that  two  other  lessors,  who  were  also  parties 
to  the  demise,  had  no  interest  therein,  was  sup- 
ported by  the  production  of  the  lease,  which  ap- 
peared to  be  a  demise  by  the  four.    Id. 

Upon  non  est  factum  pleaded  in  covenant,  the 
lessee  in  possession  shall  not  controvert  the  title 
of  the  plaintiff,  his  lessor,  to  demise.  Friend  v. 
Easlabrook,  2  W.  Black.  1152. 

If  the  breach  of  a  covenant  be  assigned  thus, 
"that  the  defendant  has  not  used  a  farm  in  a  hus- 
band-like manner,  but  on  the  contrary  has  com- 
mitted waste,*1  the  plaintiff  cannot  give  evidence 
of  the  defendant's  using  the  farm  in  an  unhus- 
band-like  manner,  if  it  do  not  amount  to  waste. 
Harris  v.  Mantle,  3  T.  R.  307. 

Plaintiff  covenanted  to  build  two  nouses  for 
5002.  by  a  certain  day,  and  averred,  in  an  action 
of  covenant  for  the  money,  that  the  houses  were 
built  in  toe  time:  evidence  that  the  time  had 
been  enlarged  by  parol  agreement,  and  the 
houses  finished  within  the  enlarged  time,  did  not 
support  the  declaration.  Littler  v.  Holland,  3  T. 
R.  590. 

A  fraudulent  misrepresentation  of  the  legal 
effect  of  a  deed  by  which  a  party  is  induced  to  exe- 
cute, cannot  be  given  in  evidence  on  the  plea  of 
non  est  factum.    Edwards  v.  Brown,  1  Tyr.  182. 

In  an  action  of  covenant,  under  the  general 
issue,  the  defendant  shall  not  be  allowed  to  give 
in  evidence  what  amounts  to  a  license.  Ratcltf 
v.  Pemberton,  1  Esp.  35— Kenyon. 

If  a  plaintiff  produce  an  original  lease  for  a 
long  term,  and  prove  possession  for  70  years,  the 
mesne  assignments  shall  be  presumed.  Earl  d. 
Goodwin  v.  Baxter,  2  W.  Black.  1228. 
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In  covenant  to  indemnify  plaintiff  from  aO 
debut  doe  from  the  late  partnership  of  plaintih^ 
defendant,  and  D.  R,  and  from  all  suits,  fee.: 
proof  of  a  oopy  of  the  proceedings  in  a  foreign 
ooort  in  a  suit  there,  instituted  against  the  late 
partners  for  the  recovery  of  a  partnership  debt, 
in  which  a  decree  passed  against  them  for  want 
of  answer,  per  quod  a  sequestration  issued  against 
the  plaintiff's  estate,  and  he  was  obliged  to  pay 
the  debt,  dec^  was  held  to  be  conclusive  against 
defendant,  and  that  defendant  was  not  at  liberty 
to  show  that  the  proceedings  were  erroneous. 
lurleton  v.  TarleUm,  4M.&S.  20. 

If  a  plaintiff  only  set  out  a  part  of  a  deed,  he 
cannot  use  the  remainder  without  proving  it  in 
the  usual  way.  Williams  v.  Sills,  2  Camp.  519 
— Ellenborough. 

Even  though  a  plea  of  non  est  factum  be  not 
nleaded.    Id. 

In  covenant  which  runs  with  the  land,  evi- 
dence that  the  defendant  is  in  as  heir  will  support 
a  declaration  charging  him  as  assignee.  Derie- 
ley  v.  distance,  4T.fi.  75. 

If  a  person  is  found  on  the  premises,  appearing 
as  the  tenant,  it  is  prime,  facie  evidence  of  an 
underletting  sufficient  to  maintain  a  breach  of 
covenant  not  to  assign  or  underlet  Doe  d.  Hind- 
ley  v.  Rikarby,  5  Esp.  4— Alvanley. 

Parol  evidence  is  not  admissible  to  show  that  a 
deed,  which  on  the  face  of  it  is  absolute,  is  mere- 
ly conditional    Anon.  Lofft,  457. 

But  a  party  may  show  under  a  plea  of  non  est 
factum  that  it  was  fraudulent,  and  so  avoid  it    Id. 

Proof  thai  the  deed  was  delivered  as  an  escrow 
is  admissible  in  evidence,  under  a  plea  of  non  est 
Actum.  Stoytes  v.  Pearson,  4  Esp.  255— Ellen- 
borough.    And  see  B.  N.  P.  179. 

So,  is  evidence  of  lunacy.  Fatdder  v.  SUk,  3 
Camp.  126— Ellenborough. 

So,  is  evidence  of  coverture.    Lambert  v.  At- 
r,  2  Camp.  272— Ellenborough. 

Even  though  the  defendant  on  other  occasions 
has  acted  as  a  feme  sole.  Davenport  v.  Nelson, 
4  Camp.  26 — Ellenborough. 

In  covenant,  the  plaintiffs  declared  that  A.,  R, 
C,  and  D.,  by  indenture,  demised  to  defendant, 
and  made  profert  of  the  counterpart — Plea,  non 
eat  factum.  After  proof  of  the  elocution  of  the 
counterpart  by  defendant,  it  is  competent  to  him 
to  produce  the  demising  part  to  show  that  only 
two  of  the  four  lessors  executed  it;  and  defendant 
having  so  done,  and  thereupon  a  nonsuit  having 
been  directed: — Held,  that  the  nonsuit  was  well. 
Wilton  v.  tfosZ/rytf,  6  M.  &  a  341. 
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XV.  Shooting,  Stabbing,  Wounding, 
Administering  Poison,  &c, 
with  intent  to  murder,  &c. 
1.  Shooting,  745. 
9.  Subbing,  CutHng,and  Wound- 
ing, 745. 
3.  Administering  Poison,  747. 
XVI.  ADMimsTBmiNO  to  procure  Abor- 

tion,  747. 
XVII.  Concealment  of  Birth  or  Dead 

Children,  747. 
XVIIL  Sodomy,  74a 
XIX.  Rape  and   Abuse  of  Children, 

748. 
XX.  Abduction,  749. 
XXL  Bigamy,  750. 
XXII.  Riot  and  unlawful  Assembly. 

1.  Where  Capiat,  751. 

2.  Where  a  misdemeanour,  751. 

XXIII.  Prize  Fight,  752. 

XXIV.  Assault  and  Indecent  Exposure. 

1.  Offence,  753. 

2.  Indictment,  754. 

3.  Summary  Conviction,  754. 
XXV.  Challenges  to  fight  Duels,  754. 

XXVI.  Brawling  in  Churchyards,  754 
XXVII.  Omitting  to  give  sufficient  Food 
to,  and  Ill-treatment  of,  Ser- 
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Persons,  754. 

XXVILL  Offences  relating  to  Lunatics, 
755. 
Persons    maiming    themselves, 

755. 
Forcible  Entry,  755. 
XXXI.  Simple  Larceny. 

1.  The  Taking,  756. 

2.  The  Thing  taken,  760. 

3.  The  Ownership,  760. 

4.  Indictment,  761. 

5.  Evidence  and  Trial,  762. 

XXXII.  ROBBEET. 

1.  The  Offence,  763. 

2.  Indictment,  765. 

3.  Evidence,  765. 

XXXIIL  Larceny  from  the  Person,  765. 
XXXIV.  Assault    with    intent    to    rob, 

765. 
Threatening  letters,  and  Threats 

of  Accusation,  765. 
Sacrilege,  767. 
Burglary. 

1.  Breaking  and  entering,  767. 

2.  WhatisaDtDeUing-house,168. 

3.  Ownership,  770. 
4  Intent,  771. 

5.  Indictment,  771. 

6.  Evidence  and  Trial,  772. 

HOUSEBREAKING,  772. 

Larceny   nc    a    Dwelling-house, 

772. 
Stealing  Goods  ih  a  course  of 

Manufacture,  773. 
Larceny   on    Navigable    Rivers, 

Jtc,  773. 
XL1X  Stealdw  or  destroywq  Records, 

Wills,  or  writings  of  Real 

Estates,  773. 


XLIIL    Steauno    Horses,    Cattle,     oe 


XXXVIIL 


XLIV. 

XLV. 

XLVL 


1.  Horse  Stealing,  774. 

2.  Cattle  Stealing,  774. 

3.  Sheep  Stealing,  774. 
Offences     relating     to 

774       . 
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Deer, 
Fish, 


XLVII. 

XLVIII. 
XLIX. 
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LII. 
LIII. 


LIV. 
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LVI. 

LVII. 

LVII1. 

LIX. 
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LXI. 

LXII. 

LXIII. 

LXIV. 

LXV. 

LXVI. 
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LXVin. 


LXIX. 


LXX. 


Offences 

775. 

Night  Poaching  and  Offences 
relating  to  Game  and  Rab- 
bits. 

1.  Night  Poaching,  775. 

2.  Offences  relating  to  Rabbits, 

776. 
Offences  relating  to  Trees  and 

Plants,  776. 
Stealing  Fixtures,  776. 
Larceny  by  Tenants  and  Lodgers, 

777. 
Larceny  by  Clerks  and  Servants, 

777. 
Embezzlement  by  Clerks  and  Ser- 
vants. 

1.  The  Offence,  777. 

2.  Indictment,  781. 

3.  Particulars  of  Charges,  782. 
Embezzlement  by  Agents,  782. 
False  Pretences  and  Cheats. 

1.  The  Offence,  782. 

2.  Indictment,  784 

Taking  Rewards  for  Return  or 
Stolen  Goods,  785. 

Restitution  of  Goods,  785. 

Receivers,  785. 

Offences  by  Bankrupts,  786. 

Offences  by  Insolvents,  787. 

Burning,  787. 

Destroying  Manufacturing  Ma- 
chinery, and  Goods  in  a  course 
of  Manufacture,  789. 

Destroying  or  Damaging  Thresh- 
ing Machines,  789. 

Injuries  to  Property  by  Rioters, 
790. 

Destroying  or  damaging  Ships,  &C, 
790. 

Destroying  Fish,  &c  790. 

Killing  or  maiming  Cattle,  791. 

Destroying  Trees,  &c,  791. 

Forgery. 

1.  What  is  Forgery,  792. 

2.  The  Instrument,  794. 

3.  Uttering,  IN. 

4.  Offences  connected  with  For- 

gery,  798. 

5.  Indictment,  799. 

6.  Evidence,  801. 
Perjury  and  False  Oaths. 

1.  The  Offence,  804. 

2.  Indictment  and  Information^ 

805. 

0.  Evidence,  cWo. 
Conspiracy. 

1.  The  Offence,  810. 

2.  Indictment,  811. 

3.  Evidence,  811. 
Libel. 

1.  Liability  for,  812. 
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3.  Information,  when  granted, 
813. 

3.  Form  of  Indictment  or  Infor- 

mation, 814. 

4.  Evidence,  815. 
Seditious   Practices    and    Un- 
lawful Oaths,  817. 

Threatening  to  sue  foe  Penal- 
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Compounding  Felony,  817. 
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Examination,  831. 
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Cases,  832. 
Commitment  of  Witnesses,  833. 
Commitment   of    Witnesses    by 

Borough  Magistrates,  833. 
Coroners'  Inquests,  833. 
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Case,  834. 
Presentments    by     Constables, 

834. 
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ing,  834. 

2.  Change  of  Venue,  835. 
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4  Caption,  836. 
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cused, 836. 
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7.  Value,  837. 
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CV. 

CVL 

CVH. 

CVI1I. 

CIX. 

CX. 

CXL 


CXIL 


10.  Contra Pacem end eminh' 

man  Stetuti,  83a 

11.  Of  joining  Offenca,  ssd  dd* 

ing,  839. 

12.  AmendMentr-&»kna*m 

Arraignment  and  Plea,  810. 
Traverse,  840. 
Plea  in  Abatement,  840. 
Plea    of    Autre   Fob  Acqct, 
840. 
Demurrer,  841. 

Of   Juries  and  Chaluwb,  » 
Evidence. 

1.  Confession,  843. 
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4  Postponing  Trial,  857. 

5.  lUneos  oj  Prisoner osris/B* 

6.  Practice  on  other  ?«**,» 

7.  CaUinnsweansg,**** 
r  Witnesses-Set  &.» 


CXIII. 
CXIV. 

cxv. 

CXVI. 

CXVII. 

CXVIIL 


tng 

DENCE. 

Verdict,  85a 

New  Trial,  85a 

Judgment  and  Execution,  8b* 

Error,  862. 

Copy  of  Indictment,  861 


CXIX. 


1.  Expenses  of  Pimmmw  •  * 

tony,  863.  .  — 

2.  Expenses  of  Prssstsrnm*** 

demeanours,  864. 

3.  Costs  in  other  Gs**,&*. 
4  After   Removal  by  Cnf* 

865. 
Information. 

1.  Generally,  867.       __*% 

2.  Ex^fficio   by  do  A***)"' 

«er«l,867.  ^_ 

3.  Agsdn*  MngUratplK 
4  Against  Parish  Qfc*%*> 
5.  In  other  Cases,  889. 
a  Application 

motions,  870i 
7.  Affidavits,  871 

a 


CXX.  Prisons,  878. 
CXXI.  Transportation,  872. 
CXXII.  Articles  or  the  Peace,  W* 
CXXIII.  Certiorari— & 
CXXIV.  Action  bob  BIalioouj 


Ptfwnt  capabU  of      [CRIMINAL  LAW]      committing  Crimes.     737 


Under  this  title,  there  are  a  great  number  of 
tasei  decided  en  statutes  now  repealed,  bat  which 
appear  to  be  equally  applicable  to  the  enactments 
which  have  been  substituted  for  those  contained 
In  soch  repealed  statutes.  There  are  also  other 
cases,  which,  though  not  equally  applicable  to  the 
new  enactments,  may  still  be  of  some  use ;  and 
there  are  also  many  oases  which  cannot  in  any 
way  apply  to  the  present  state  of  the  law.  These 
last  are  merely  enumerated,  without  the  points 
decided  in  them  being  stated  at  length. 


L  Pdjoms  catabls  of  oommittiiiq  Cuius. 

].  InfanU. 

If  a  child  more  than  seven  and  under  fourteen 
years  of  age,  is  indicted  for  felony,  it  will  be  left 
to  the  jury  to  say  whether  the  offence  was  com- 
mitted  by  the  prisoner,  and,  if  so,  whether,  at  the 
time  of  the  offence,  the  prisoner  had  a  guilty 
knowledge  that  he  or  she  was  doing  wrong.  The 
presumption  of  law  is,  that  a  child  of  that  age 
has  not  such  guilty  knowledge,  unless  the  con- 
trary be  proved  by  the  evidence.  Rex  v.  Owen, 
4  G  &  P.  236— Littledale. 

9.  Insane  Persons. 

[39  $  40  Geo.  3,  e.  94;  56  Geo.  3,  c.  117.] 

The  question  of  insanity  in  a  prisoner  is  a  ques- 
tion for  the  jury t  and  ought  to  be  clearly  made 
out,  in  order  to  exempt  the  party  from  punish- 
ment Res  v.  Arnold,  and  other  cases,  1  Russ. 
C  &,  M.  9,  et  seq. 

To  justify  the  acquittal  of  a  prisoner  indicted 
for  murder,  on  the  ground  of  insanity,  the  jury 
most  be  satisfied  that  he  was  incapable  of  judging 
between  right  and  wrens; ;  and  that,  at  the  time 
of  committing  the  act,  he  did  not  consider  that 
it  was  an  offence  against  the  laws  of  God  and 
nature.  Rex  v.  Qford\  5  C.  &  P.  168— Lynd- 
hurat. 

If  on  a  trial  the  defence  is  insanity,  a  witness 
of  medical  skill  may  be  asked  whether  such  and 
such  appearances,  proved  by  other  witnesses,  are 
in  his  judgment  symptoms  of  insanity.  Rex  v. 
Wright,  R.  &  R.  C.  C.  456. 

But  qo»re,  whether  he  can  be  asked  whether, 
from  other  testimony  given,  the  act  with  which 
the  prisoner  is  charged  is,  in  his  opinion,  an  act 
yf  insanity ;  which  is  the  very  point  to  be  de- 
sided  by  the  jury.  Id. 

Where  a  prisoner's  defence  is  insanity,  a  me- 
dical man  who  has  heard  the  trial  may  be  asked 
whether  the  facts  proved  show  symptoms  of  in- 
sanity.   Rex  v.  Seorle,  2  M.  &  M.  75— Park. 

The  39  &  40  Geo.  3,  c  94,  s.  1,  is  confined  to 
sases  of  treason,  and  murder,  and  felony ;  and  the 
lecond  section  extends  to  all  offences:  therefore, 
£  on  a  trial  for  a  misdemeanour,  the  prisoner  ap- 
pear to  be  insane,  and  the  jury  find  him  so,  the 
milt  may  order  him  to  be  confined  until  his  ma. 
eety's  pleasure  be  known.  Rex  v.  Little,  R.  & 
L  C.  C.  430;  1  Russ.  C.  &  M.  15. 

A  commitment  of  an  insane  person,  under  39 
t  40  Geo.  3,  c  94,  a.  3f  is  not  a  commitment 


in  execution,  and  is  not  to  be  construed  with  the 
same  strictness ;  and  therefore  a  warrant  stating 
that  A.  B.  had  been  discovered  and  apprehended, 
under  circumstances  that  denoted  a  derange- 
ment of  mind  and  a  purpose  of  committing  some 
crime,  for  which,  if  committed,  he  would  be  lia- 
ble to  be  indicted,  to  wit,  an  assault,  and  that 
the  said  A.  B.,  being  brought  before  the  justice, 
he  committed  him,  was  held  sufficient,  although  it 
did  not  appear  to  be  the  name  of  the  person  whom 
the  prisoner  intended  to  assault,  and  it  did  not 
appear  that  the  committing  magistrate  received 
any  evidence  on  oath.  Rex  v.  Uourlay,  7  B.  & 
C.  669;  1M.  At  R.  619. 

3.  Presumed  Coercion  of  Wife, 

A  wife  cannot  commit  larceny  in  the  company 
of  her  husband ;  for  it  is  deemed  his  coercion, 
and  not  her  voluntary  act :  yet,  if  she  do  it  in  his 
absence,  and  by  bis  mere  command,  she  is  then 
punishable  as  if  she  were  sole,  and  the  husband, 
it  is  said,  may  be  accessory  to  the  wife.  Anon.  2 
East,  P.  C.  559. 

A  wife,  by  her  husband's  order  and  procura- 
tion, but  in  his  absence,  knowingly  uttered  a 
forged  order  and  certificate  for  the  payment  of 
prize-money : — Held,  that  the  presumption  of  co- 
ercion at  the  time  of  uttering  did  not  arise,  as  the 
husband  was  absent,  and  that  the  wife  might  be 
convicted  of  the  uttering,  and  the  husband  of 
procuring.  Rex  v.  Morrio,  R.  &  R.  C.  C.  270; 
1  Russ.  C.  &  M.  ia 

The  husband  might,  under  the  43  Geo.  3,  c 
113,  have  been  tried  in  the  same  county  where 
the  principal  felony  was  committed.  Id.  But 
that  stat  is  repealed,  and  this  is  now  regulated 
by  the  stat  7  Geo.  4,  c.  64,  s.  9. 

On  an  indictment  against  a  married  woman 
for  falsely  swearing  herself  to  be  next  of  kin, 
and  procuring  administration: — Held,  that  she 
might  be  guilty,  although  her  husband  was  with 
her  when  she  took  the  oath.  Rex  v.  Dicks,  1 
Russ.  C.  &  M.  16. 

But  held,  that  she  could  not  be  guilty  of  any 
breach  of  duty,  in  neglecting  to  provide  an  ap- 
prentice of  her  husband's  with  sufficient  food 
and  necessaries,  whereby  he  died,  as  she  was 
only  the  servant  of  her  husband.  Rex  v.  Squire, 
1  Russ.  C.  &  M.  16. 

When  the  crime  has  been  completed  in  his  ab- 
sence, no  subsequent  act  of  his  can  be  referred  to 
what  was  then  done.    Rex  v.  Hughes,  1  Russ.  C. 

&  m.  ia 

In  the  case  of  Rex  v.  Archer,  R.  &  M.  C.  C. 
R.  143,  husband  and  wife  were  jointly  indicted 
for  receiving  stolen  goods,  and  both  convicted : — 
Held,  that  as  the  charge  against  the  husband  and 
wife  was  joint,  and  it  had  not  been  left  to  the 
jury  to  say  whether  she  received  the  goods  in  the 
absence  of  the  husband,  the  conviction  of  the  wife 
was  wrong,  though  she  had  been  more  active 
than  her  husband. 

If  a  wife  by  the'  incitement  of  her  husband 
knowingly  utters  in  his  absence  a  forged  order 
and  certificate  for  the  reception  of  prixe-money, 
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under  43  Geo.  3,  c  133,  they  may  be  indicted 
together,  the  as  principal  on  the  statute,  he  as 
accessory  before  the  fact  at  common  law.  Rsx 
v.  Harris,  2  Leach,  C.  C.  1096. 

Strict  evidence  of  the  marriage  need  not  be 
given,  as  cohabitation  and  reputation  are  suffi- 
cient Rex  v.  Atkinson,  1  Ross.  C.&M.  20— 
Bayley. 

If  a  man  and  woman  be  jointly  indicted  for 
a  larceny,  the  latter  as  a  single  woman,  it  is  not 
sufficient  to  entitle  her  to  an  acquittal,  on  the 
ground  of  coercion,  to  prove  that  both  jointly 
committed  the  offence,  and  that  she  had  lived 
with  the  man  two  years,  and  was  reputed  his 
wife;  but  such  evidence  must  be  given  as  to 
satisfy  the  jury  that  the  prisoners  are  in  fact 
married  persons,  although  it  is  not  absolutely 
necessary  to  prove  the  actual  marriage  of  the 
parties.  Rex  v.  HassaO,  2  C.  &  P.  434— Garrow. 

4.  Compulsion, 

An  apprehension,  though  ever  so  well  grounded, 
of  having  property  wasted  or  destroyed,  or  of  suf- 
fering any  other  mischief  not  endangering  the 
person,  will  afford  no  excuse  for  joining  or  con- 
tinning  with  rebels.  Rex  v.  WQrowther,  I  East, 
P.  a  71. 

But  it  is  otherwise  if  the  party  join  from  fear 
of  death  or  by  compulsion.  Rex  v.  Gordon,  1 
East,  P.  C.  71. 

On  an  indictment  on  the  stat  7  &  8  Geo.  4,  c 
30,  s.  4,  for  breaking  a  threshing  machine,  the 
judge  allowed  a  witness  to  be  asked  whether  the 
mob,  by  whom  the  machine  was  broken,  did  not 
compel  persons  to  go  with  them,  and  then  com- 
pel each  person  to  give  one  blow  to  the  machine; 
and  also,  at  the  time  when  the  prisoner  and 
himself  were  forced  to  join  the  mob,  they  did 
not  agree  together  to  run  away  from  the  mob  the 
first  opportunity.  Rex  v.  Crutchley,  SCAT. 
133. 

5,  Drunkenness. 

Although  voluntary  drunkenness  cannot  ex- 
cuse from  the  commission  of  crime,  yet  when,  as 
upon  a  charge  of  murder,  the  material  question 
is,  whether  an  act  was  premeditated  or  done  only 
with  sudden  heat  and  impulse,  the  fact  of  the 
party  being  intoxicated  has  been  held  to  bo  a 
circumstance  proper  to  be  taken  into  considera- 
tion. Rex  v.  Grindley,  1  Russ.  C.  &  M.  8 — 
Holroyd.  Rex  v.  Borrow,  Law,  C.  C.  75;  Rex 
v.  Rennie,  Law,  C.  C.  76— Holroyd. 


II.  PaiNciPAL  and  Accessory. 

7  Geo.  4,  c.  64,  **.  9, 10, 11 ;  7  $  8  Geo.  4,  e. 
29,  t.  61 ;  7  *  8  Geo.  4,  e.  30,  s.  26;  9  Geo.  4,  c. 
31,«.31;  1  WUL  4,  c.  66,  s.  25 ;  2  WOL  4,  c.  34, 
s.  ia]— The  stat  7  Geo.  4,  c  64,  repeals  2  fc  3 
Edw.  6,  c  24;  and  partially  repeals  1  Anne,  st 
2,  c.  9,  and  5  Anne,  a  31 ;  and  the  stat  9  Geo.  4, 
a  31,  repeals  43  Geo.  3,  c  113,  and  3  Geo.  4,  c. 
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■  All  present  at  the  time  of  nuiiMiM'm  eitf 
fence  are  principals,  although  only  cm  ass,  if 
they  are  confederated  and  engaged  in  t  cooaei 
design,  of  which  the  offence  is  part  Asm. 
TbUerooU,  1  Ruse.  C.  fc  M.  29-Bsjley .  fc 
Rex  v.  Dyson,  post,  p.  738. 

If  several  are  out  for  the  purpose  of 
ting  a  felony,  and  upon  an  alarm  ran ' 
ways,  and  one  of  them  maim  a  pursuer 
being  taken,  the  others  are  not  to  be  en 
principals  in  such  act    Rex  v.  Waits,  K.41 
C.  C  99. 

If  several  act  in  concert  to  steal  a  ■»* 
goods,  and  he  is  induced  by  fraud  te  treat  one 
them  in  the  presence  of  the  others  with  tat  psv 
session  of  the  goods,  and  then  another  of  ■ 
party  entice  the  owner  away,  in  order  tha  ■ 
party  who  has  obtained  possession  of  the  fee* 
may  carry  them  off,  all  will  be  guilty  of  the  m 
ny;  the  receipt  by  one,  under  sock  ORSfr 
stances,  being  a  felonious  taking  by  sU  fe*i 
Standley,  1  Russ.  C.&.  M.  24;  fLcYEGC*; 
2  Russ.  C.  &  M.  127— Bayley. 

Going  towards  a  place  where  a  felony  kb  k 
committed,  in  order  to  assist  in  carrying  of  ■ 
property,  and  assisting  accordingly,  will  not  nm 
a  man  a  principal,  if  he  was  at  such  aalokstttf 
the  time  of  the  felonious  taking  as  not  li  ht  db 
to  assist  in  it  Rex  v.  KeOy,  tdti-CCft 
lRuss.C.&M.23;  2  Russ. G &  M. VL 


A  person  waiting  outside  of  a  house  to 

foods,  which  a  confederate  is  steoliaf  ■  * 
ouse,  is  a  principal  in  the  theft    At*  *•&■* 
1  R.  <fc  M.  C.  C.  96. 

H.  and  S.  broke  open  a  warehouse, aeig* 
thereout  thirteen  firkins  of  butter,  Ac  •*■ 
the  carried  along  the  street  thirty  yaeJe;*^ 
then  fetched  the  prisoner,  who  wis  ajerhw* 
the  robbery,  and  he  assisted  in  cuiynjfig 
the  property;  he  was  indicted  6r  thefts-** 
that  he  was  only  an  accessory,  and  aouen* 
pel    Rex  v.  King,  R.  &  R.  C  C.  333. 

Where  the  prosecutor  left  fan  goodo  •  »  •* 
standing  in  the  street,  and  one  flL  eaaeotiV 
the  cart  away,  and,  having  taken  it  a  aWto> 
tance,  delivered  it  to  another  man,  with  *^ 
tions  to  take  it  to  his,  M.'s  bouse,  tie*  ■ 
cart  arriving  at  the  bouse,  one  &,  **°_*v 
work  in  the  cellar,  having  directed  a  ossfea* 
to  blow  out  the  light,  came  up  and  t**,*e' "  ? 
moving  the  goods  from  the  cart^Belilv* 
could  not  be  indicted  as  a  princioaL  **% 
M'Makin,  R.  &  R.  C.  a  333,  Dv-Uti»* 
And  see  Rex  v.  Dyer,  2  East,  P.  C  767. 

It  is  not  sufficient  to  make  a  nan  a 


*** 


in  uttering  a  forged  note,  that  be  eoais***^ 
atterer  to  the  town  where  it  was  ntw»t  •* 
out  with  him  from  the  inn  where  there** 
joined  him  again  in  the  street  after  the  eJerti 
at  a  little  distance,  and  ran  away  when  the  sne- 
er was  apprehended.  Rex  v.  JDstst,  1  Bam^* 
M.  22;  R.  &  R.  C.  C.  113— Bayley. 


For  circumstances  that  will  amsnntj**^ 
structure  presence  at  common  law  **  *V 
sufficient  for  the  same  purpose 
ment  under  a  statute.   JhL 
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Where  three  persons  agreed  to  utter  a  forged 
Bote,  and  one  uttered  it  at  Gosport,  and  the 
ether  two,  by  previous  concert,  waited  at  Ports- 
mouth, they  were  held  to  be  accessories.  Rex  v. 
Soar**,  1  Russ.  C.  &  M.  32;  2  East,  P.  C.  974; 
R.  &  R.  G  C.  25.  And  tee  Rex  v.  JGto,R.  &  R. 
C. C.  142;  1  Russ.  C.  &  M.  86. 

If  two  persons  be  indicted  for  murder,  the  one 
ts  a  principal  in  the  first  degree,  and  the  other 
u  being  present,  aiding  and  assisting  to  commit 
it,  the  jury  may  find  the  principal  in  the  first 
degree  not  guilty,  and  convict  the  principal  in 
the  second  degree.  Rex  v.  Taylor,  1  Leach,  C.  C. 
360.    &  0.  nom.  Shaw'*  cote,  1  East,  P.  C.  351. 

A  person  indicted  as  an  accessory  before  the 
bet  cannot  be  convicted  of  that  charge  upon 
rridenoe  proving  him  to  have  been  present,  aid- 
ing and  abetting.  Rex  v.  Gordon,  1  Leach,  C.  C. 
515;  1  East,  P.  C.  352. 

An  accessory  may  controvert  the  guilt  of  the 
principal,  notwithstanding  the  record  of  his  con- 
riction.    Rex  v.  Smith,  I  Leach,  C.  C.  288. 

Although  a  statute  which  creates  a  new  fe- 
lony will  attach  to  that  felony  all  the  common- 
law  incidents  to  felony,  so  that  accessories  there- 

0  will  be  included,  yet  it  will  go  no  further ;  and 

1  receiver  of  stolon  goods,  not  being  a  common- 
aw  accessory,  is  not  included.  Rex  v.  Sadi,  1 
Lieach,  C.  C.  468 ;  2  East,  P.  C.  748. 

Therefore,  where  A.  6.  was  convicted  of  steal- 
ng  promissory  notes  on  2  Geo.  2,  c  25,  s.  3,  and 
ter  husband  or  receiving  them  on  3  W.  &.  M.  c 
1,1.4  s— Held*  that  the  conviction  of  the  husband 
ras  wrong,  he  not  being  a  common-law  acoes- 
ory.  Rex  v.  Gaze,  LiR.CC.  384.  This 
i  now  regulated  by  the  stat  7  &  8  Geo.  4,  c  29, 

Persons  present,  aiding  and  abetting,  are  prin- 
ipals  in  the  second  degree,  and  are  within  the 
iot  Act,  and  ousted  of  clergy.    Ret  v.  Reyce, 

Burr.  9073. 

If  a  charge  against  an  accessory  Is,  that  the 
rincipal  felony  was  committed  by  persons  un- 
nown,  it  is  no  objection  that  the  same  grand 
ay  have  found  a  bill  imputing  the  principal 
lonytoJ.  &    Rex  v.  But*,  R.  &  R.  C.  C.  372. 

An  indictment  against  an  accessory  to  a  felony, 
unmittod  by  a  person  unknown,  cannot  be  sup- 
urted,  if  it  appears  that  the  principal  felon  ac- 
lowledgedhis  guilt  before  the  grand  jury.  Rex 

Walker,  3  Camp.  264— Le  Blanc 

On  an  indictment  for  murder,  if  the  jury  find 
special  verdict  it  is  necessary,  in  order  to 
bet  principals  in  the  second  degree,  to  state 
her,  1st,  that  they  were  actually  present;  or, 
efly,  some  acts  done  by  them  at  the  very  time, 
rich  unavoidably  show  that  they  were  present ; 
,  3rdly,  that  they  were  of  the  same  party,  on 
I  tame  pursuit,  and  under  the  same  engage- 
mta  and  expectation  of  mutual  defence  and 
sport,  with  the  person  who  did  the  feet  Rex 
iorikwicky  I  DougL  207. 

[t  ie  not  essential  that  there  should  have  been 
r  direct  communication  between  an  accessory 
ore  the  fact  and  the  principal  felon.  It  is 
njrh  if  the  accessory  direct  an  mtennediate 
VoL  I.  4  R 


agent  to  procure  another  to  commit  the  felony  J 
and  H  will  be  sufficient  even  if  the  accessory 
does  not  name  the  person  to  be  procured,  but 
merely  directs  the  agent  to  employ  some  person. 
Rex  v.  Cooper,  5  C.  &  P.  535— Parke.  See  Rex* 
v.  Morrie,  Rex  v.  Oilee1  Rex  v.  Badeoek,  and  Rex 
v.  Stewart,  div.  Forgery,  LXV1L,  div.  5« 

An  averment  of  the  conviction  of  the  princi- 
pal is  supported  by  the  production  of  the  record* 
however  erroneous  the  judgment  may  be<  Rex  v. 
Baldwin^  3  Camp.  265^- Thompeon. 

On  an  indictment  against  an  accessory!  a  con- 
fession by  the  principal  is  not  admissible  in  evi- 
dence  to  prove  the  jr  uilt  of  the  principal.  Rex  v* 
Turner,  M.  C.  C.  R.  347. 

It  must  be  proved  aliunde,  especially  if  the 
principal  be  alive.    Id. 

Semble*  that  a  conviction  on  a  plea  of  guilty 
will  not  be  evidence  against  the  accessory  to 
prove  the  principal  guilty.    Id. 

Nor,  semble,  will  a  conviction  on  a  plea  of  not 
guilty.    Id. 

A.  and  B.  were  indicted  for  larceny  as  princi- 
pals ;  A.  had  been  sent  by  his  master  to  deliver 
goods  to  C.  He  only  delivered  part*  and  the 
rest  was  stolen,  and  found  in  the  possession 
of  B. : — Held,  that  it  was  a  question  for  the  jury 
whether  &  was  present  at  the  time  when  A.  se- 
parated the  stolen  portion  from  the  bulk;  for 
that,  if  he  was*  both  were  rightly  charged  as 
principals.    Rex  v.  Grove,  6  C.  &  P.— Gurney. 

III.  Treason. 

1.  Offence. 

[25  Edw.  3  st  5,  c  2 ;  1  M.  Bess.  1,  c  1 ;  36 
Geo.  3,  c  7  (made  perpetual  by  57  Geo.  3,  c.  6).  As 
to  Papists,  23  Eliz.  c  1 ;  3  Jac  1,  c  4,  s.  22;  5 
Eliz.  1 ;  1  Ann.  st  2,  c  17,  s.  3 ;  6  Ami.  c.  7.] 

It  will  be  treason  in  a  foreigner  resident  here, 
or  who  is  himself  abroad,  if  his  family  reside  here, 
to  aid  even  his  own  countrymen  in  acts  or  pur- 
poses, of  hostility,  whether  his  own  sovereign  be 
at  enmity  or  peace  with  ours,  for  it  is  a  breach 
of  the  local  allegiance  due  from  him.  Rex  y. 
Delamotte,  1  East,  P.  C.  53. 

An  apprehension,  though  ever  so  well  ground- 
ed, of  having  property  wasted  or  destroyed,  or  of 
suffering  any  other  mischief  not  endangering  the 
person,  will  afford  no  excuse  for  joining  or  con' 
turning  with  rebels.  Rex  v.  M'Growther,  1  East 
P.C.  71. 

But  it  is  otherwise  if  the  party  join  from  fear 
of  death,  or  by  compulsion.  Rex  v.  Gordon,  I 
East,  P.  C.  71. 


And  there  is  no  distinction  between  serving  as 
an  officer  or  private  man.    Id, 

An  overt  act  of  piracy  only  may  show  a  trai- 
torous intent  against  the  king,  in  treason  for  ad- 
hering to  the  king's  enemies,  if  the  indictment 
allege  the  intent  to  be  to  sene  the  ships  of  the 
king  as  well  as  his  subjects.  Rex  v.  Scans,  1 
East, P.C.  80;  2  East,  P.C.  79a 

Indictment  for  high  treason  in  oonrpassing 
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the  king's  death,  and  adhering  to  hia  enemies. 
Overt  act,  conspiring  with  others  to  aend  intelli- 

Sence  to  the  enemy  concerning  the  disposition  of 
ie  king's  subjects  in  caae  of  an  invasion.    Rex 
v.  Stone,  6T.R.527. 

Any  intelligence  sent  to  the  enemy  in  order  to 
serve  them  in  shaping  their  attack  or  defence, 
though  the  purport  ofit  may  be  to  dissuade  them 
from  an  invasion,  is  high  treason.    Id. 

Though  the  intelligence  be  intercepted.  Rex 
v.  Heneey,  2  Ld.  Ken.  366 ;  1  Burr.  643. 

It  is  high  treason  to  attempt,  by  intimidation 
and  violence,  to  compel  the  repeal  of  a  law.  Rex 
v.  Lord  George  Gordon,  2  DougL  590. 

9.  Indictment,  Trial,  and  Judgment. 

[35  Hen.  8,  c.  2;  1  Edw.  6,  c  12,  s.  22;  5  &  6 
Edw.  6,  c  11,  s.  12;  1  &  2  P.  &  M.  c  10.  m.  7 
et  «;  7  &  8  WilL  3,  c  3 ;  7  Ann.  c.  21,  s.  5-;  6 
Geo. 3,  c  53,  a. 3;  30  Geo. 3, c.48;  39  &  40  Geo. 
3, c  93;  54  Geo.  3,  c  146;  6  Geo.  4,  c.  50,  s. 
21.] 

A  letter  sent  by  one  of  the  conspirators  in 
pursuance  of  the  common  design  with  a  view  of 
Beaching  the  enemy,  ie  evidence  against  all  en- 
gaged  in  the  same  conspiracy .    Rex  v.  Stone,  6 

A  person  indicted  for  high  treason  is  entitled, 
under  atat  7  Ann.  c  21,  a.  14,  to  a  copy  of  the 
indictment,  and  a  list  of  the  witnesses  for  the 
crown,  and  of  the  jurymen  who  are  to  be  re- 
turned on  the  panel,  ten  days  before  hia  arraign- 
ment Rex  v.  Lord  George  Gordon,  2  DougL  591. 

Such  list  may  properly  describe  a  party  aa 
lately  of  auch  a  place.  Rex  v.  rffefton,  2  Stark. 
116—  EUenborough. 

'  A  paper  found  in  the  possession  of  one  of  the 
oonepiratore,  containing  intelligence  proved  to 
have  been  collected  by  the  prisoner,  which  paper 
was  in' the  hand-writing  of  the  prisoner's  clerk,  is 
evidence  against  the  prisoner.  Aliter,  of  a  paper 
in  the  same  hand-writing  not  appearing  to  have 
aify  connexion  with  the  prisoner.  Rex  v.  Stone, 
6T.  R.  589. 

If  one  overt  act  be  proved  by  one  witness  in 
the  county  in  which  the  trial  is  had,  which  gives 
the,  grand  Jury  jurisdiction  to  inquire,  another 
overt  act  of  the  same  species  of  treason  proved 
ty  another  witness  in  a  different  county  will 
mate  two  witnesses  within  atat  7  WilL  3,  a  3. 
Kfk  v.  Jetties,  1  East,  P.  C.  130. 

'  A  conviction  of  high  treason  may  be  upon  the 
evidence  of  one  witness  only,  in  au  cases  where 
there  is  no  corruption  of  blood.  Rex  v.  Gahagan^ 
1 'Leach,  C.  C.  42;  1  East,  P.  C.  129. 

Aa  to  evidence  of  treason,  see  Rex  v.  Horn 
looks,  1  East,  P.  C.  60, 99 ;  2  Leach.  823,  c. 

If  a  true  bill  be  found  against  a  person  for 
high  treason,  the  judge  will,  on  the  application 
of  the  counsel  for  the  crown,  order  the  sheriff  to 
furnish  the  solicitor  to  the  treasury  with  a  list  of 
the  persona  to  be  summoned  on  the  jury,  that  a 
copy  of  it  may  be  delivered  to  the  prisoner,  Hex 
▼.  CoUine,  5  C.  &  P.  305— Boaanquet  and  Gurney . 

Stroma,  that  counts  charging  a  party  with 


high  treason  in  "compassing,  fee, the i 
wounding'1  of  hia  majesty,  and  with  M 
ing,  Jta,  the  wounding"  of  his  majesty,  tit  ni 

The  prisoner,  in  a  case  of  high  tienm,  m 
a  right  to  address  the  jury  in  addhioa  to  lis 
speeches  of  his  counsel ;  and,  semUe,  tint  ku 
the  prisoner's  counsel  have  a  right  to  savea  m 
jury,  although  there  be  no  evidence  oaths  at 
of  the  defence.    Id. 

IV.  Offences  uelathsj  to  thiCoo- 

1.  Coining. 
[2  WilL  4,  e.  34,  a.  3.] 
By  the  slat  2  Will.  4,  c.  34,  tottkwrif* 
totes  relating  to  the  coin  are  either  whsjf* 
partially  repealed,  as  under»inentiQned,  rb. 

Statute*  totally  repealed.]-^lmva*md 
go,  21  Edw.  1,  stats.  4,  5&  6;  27  Edw.  L  sal  I; 
9  Edw.  3, staL  2;  17  Edw.  3;  25 Bow. 3, *U 
C.12&13;  3  Hen.  5,  stat  2,0.64  7;  19  B* 

7,  c  5;  5  4,6  Edw.  6,  c  19;  1  stew.*** 
1  &  2  Ph.  &  M.  a  11;  5  Elite.  11;  UB" 
3;  18  Elia.c.1;  8  A,  9  WUL3,  c.  K;l*» 
Will.  3, a  21;  1  Ann.  stat.  I,  a  9;  15€»U 
28;  11  Geo.  3,  c  40;  13Geo.3,c71;?GeU 
c.9. 

Statute*  partiaUu  repealed.}-!*  Edw.** 
1;  25  Edw.  3,  atat  5,  c  2,  (the  ***** 
sons),  only  repealed  as  to  the  cok;  27  as?.* 
static  14;  6 &  7 Will 3, c  17 ; 7 A» t * 
7  Ann.  c  25;  37  Geo.  3,  c  126;  56  Gal* 
68,  3  Geo.  4,  c  114,  (hard  kbour  aeV)  •*» 
pealed  aa  to  uttering  counterfeit  ain. 

Bytes  sfot2  WilL^e.^ecUrdrt*** 
coin  patted  in  the  under-mentioned  &*~j£ 
tiamenU  are  repealed.}— 6  Pari.  Jata;** 
Jac  3;  8  ParL  Jan.  3;  7  Pari  Ja*  «;  <  I* 
Jac  5;  9  ParL  Mary ;  9  ParLMsiy;l  hi* 
6;  1  ParL  Jac  6;  1  Pari.  WilL  (&) 

And  by  the  $taL  2  Wifl.  4,  e.  34,  *** 
mentioned  Iriek  etatute*  are  tBtMfyrtf*^~k 

Edw. 4,  c3;28  Elite  6;  8Ane.e.«;»* 

24  Geo.  3,  c  50;  26  Geo.  3,  a  39. 

And  by  the  same  atat  the  Irish  attaat  4  €» 
L,  c  9,  is  partially  repealed. 

It  is  not  necessary,  to  ennstitats  the 
coining,  that  there  should  be  an  sap 
the  counterfeit,  if  it  resemble  the  eosMSfJTJ 
coin.  -Re*  ▼.  Wekk,  L  East,  PC  ft**1 
Leach,  C.  C.  364.  ^ 

A  counterfeit  shilling  produced  in  *aew» 
although  it  is  quite  smooth,  and  there" * 
preaaion  of  any  sort  discernible  on  a,— **E 
an  indictment  for  counterfeiting  ta 
of  the  legal  coin.    Id, 

Tb  make  a  round  blank  like  the 
lings  in  circulation,  the  original  k-,  ^ 
which  has  been  effaced  by  wear,  ia  uiiaiiiMJM 
to  the  likeness  and  simifitods  of  the *** 
and  current  coin  of  the  realm  called  iaa»r 
Hex  v.  Wason,!, Leach, CC.285. 

Forging  the  impression  of  the  eerie*"* 
apieoeofinetaJsouTeaTilarthttrtwila*^ 
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it  not  high  treason,  for  the  crime  it  incomplete. 
Hex  v.  VarUy,  1  Leach,  C.  C.  76;  1  East,  P.  C. 
164  j  2  W.  Black.  689.  This  is  now  regulated  by 
the  tat.  \  Will  4,  c.  34,  «•  & 

Forging  the  impression  of  money  on  an  irre- 
gular piece  of  metal,  without  finishing  it,  so  as 
to  make  it  current,  is  an  incomplete  crime,  and 
not  high  treason.  Rex  v.  Varley,  2  W.  Black.  682. 

It  is  a  question  of  fact  whether  or  not  coun- 
terfeit coin  was  made  to  resemble  the  real  coin. 
Rex  v.  Welch,  1  East,  P.  C.  87, 164;  1  Leach, 
C.  C.  364. 

Proof  that  a  man  occasionally  visited  coiners ; 
that  the  rattling  of  money  was  occasionally 
beard  with  them;  that  he  was  seen  counting 
something,  as  if  it  was  money,  when  he  left 
them ;  that  on  coming  to  their  lodgings  just  after 
the  apprehension  he  endeavoured  to  escape,  and 
was  round  to  have  bad  money  about  him ;  is  not 
sufficient  evidence  to  implicate  him  as  counsel- 
ling, procuring,  aiding,  and  abetting  the  coining. 
Rex  v.  Isaacs,  1  Russ.  C.  &  M.  62— Bayley. 


2.  Colouring. 

1  WiH  e.  34,  a.  3.]— By  this  statute  the  stat  8 
fe  9  Will.  3,  c.  26,  and  15  Geo.  2,  c  28,  are 
Wholly  repealed. 

Preparing  blanks  with  such  materials,  as  when 
rubbed  will  make  them  resemble  the  real  coin, 
raw  a  colouring  within  the  stat  8  &  9  WilL  3,  c 
Hi,  before  the  resemblance  has  been  produced  by 
nch  friction.  Rex  v.  Cose,  1  East,  P.C.  165;  1 
Leach,  C.  C.  154,  n. 

So,  bringing  to  the  surface  the  latent  silver  in 
l  blank  of  muted  metal,  by  dipping  it  in  aqua- 
brtis,  which  corrodes  the  base  metal,  was  a  co- 
atiring  within  that  statute.  Rex  v.  Lovey,  1  East, 
\  C.166;  1  Leach,  C.C.  153.  And  see  Rex  r. 
fkurrio,  1  Leach,  a  C.  135. 


3.  Implements. 

1  WilL  4,  e.  34,  s.  10.]— By  this  stat.  the  stat 
J  &  9  WilL  3,  c.  26,  is  wholly  repealed. 

A  press  for  coinage  was  a  tool  or  instrument 
rithin  that  branch  of  stat  8  &  9  Will,  3,  c  26, 
rhich  made  it  treason  to  have  the  same  know- 
ngly  in  the  party's  custody.  Rex  v.  BeU,  1  East, 
r.'C  169. 

SemMe,  that  having  such  in  possession  for  the 
arpose  of  coining  foreign  gold  coin  not  current 
we,  would  be  a  sufficient  excuse  to  take  the 
sse  out  of  the  statute.  Id. 

Having  knowingly  in  possession  a  puncheon 
br  the  purpose  of  coining,  was  within  the  stat 
I  &  9  WilL  3.  c.  26,  though  that  alone,  without 
be  counter  puncheon,  would  not  make  the  figure, 
ce.  Rex  v.  Ridgeley,  1  East, P.C.  171 ;  1  Leach, 
;.  C  189. 


Though  a  puncheon  for  coining  had  not  the 
jtters : — Held,  that  it  was  sufficiently  described 
i  an  indictment  as  a  puncheon  which  would  hn- 
res*  the  head  side  of  a  shilling.  M, 

On  an  indictment  for  having  in  possession  a 
ie  made  of  iron  and  steel,  proof  of  a  die  made  oil  P.  C  179. 


either  material,  or  of  both,  will  be  sufficient;  for 
it  is  immaterial  to  the  offence  of  what  the  die  is 
made.  Rex  v.  Oxford,  1  Russ.  C.  &  M.  76 ;  It' 
cYR.CC.  3822  &  P.  Rex  ▼.  Phillips,  R.  &  It. 
C.  C.  369— Bayley. 

A  collar  of  iron  for  graining  the  edges  of  coun- 
terfeit money,  was  an  Instrument  within  the  stat 
8  &  9  WE  3,  c  26,  a.  1,  although  it  was  to  fa* 
used  in  a  coining  press.  Rex  v.  Moore,  2  C.  & 
P.  235;  R.  &  M.  C.  C.  122— Burrough. 

A  mould  of  lead,  having  the  stamp  of  one  side 
of  a  shilling,  held  to  be  a  tool  or  instrument  with- 
in the  8  &  9  Will.  3,  c  25.  Rex  v.  LentunrdJ* 
W.  Black.  807. 

A  prisoner  may  be  indicted  for  having  the'  un- 
lawful custody  of  a  mould ;  for  a  mould  beinir 
mentioned  in  the  first  clause  of  the  stat.  8'<fc  9 
Will.  3.  c.  26,  it  is  to  be  considered  as  included 
in  the  general  words  u  tool  or  instrument"  m  tne 
subsequent  clause.  Rex  v.  Lennord,  1  Leach,  C. 
C.  90 ;  1  East,  P.  C.  170 ;  2  W.  Black.  807. 

It  is  a  misdemeanour  at  common  law  to  have 
tools  for  coining  in  possession  with  intent  to  Use 
them.    Rex  v.  Sutton,  1  East,  P.  C.  179— HaroT- 

wicke  diss.  v  •** 

The  cases  of  Rex  v.  Oxford,  1  Russ.  C.  Jl  HL 
76;  R.  &  R.  C.  C.  382:  &  P.  Rex  v.  Phi&ipe, 
R.  &.  R.  C.  C.  369;  Rex  v.  Barker,  1  Russ.  C.  & 
M.  79;  &  P.  Rex  v.  WiOaee,  1  East,  P.O.  186^ 
related  to  the  time  of  the  commencement  of  the 
prosecution,  which  is  now  not  material,  the  stat 
8  &  9  WilL  3,  c  26,  being  repealed  by  the  2 
WilL  4,  c  34 


4.  Selling  counterfeit  Coin  at  less  than  Us  Deno- 
mination imports, 

2  Will.  4,  c.  34,  #.  6.]— By  this  stat  the  stat  8 
&  9  WilL  3,  c  26,  is  wholly  repealed. 

An  indictment  on  8  4c  9  WUL  3,  c  26,  s.  6, 
stated  that  five  counterfeit  shillings  were  paid 
and  put  off  for  two  shillings;  the  proof  was  that 
five  bad  shillings  were  sold  for  half  a  crown  :— 
Held,  that  the  variance  was  fetal,  as  it  was  a  corn- 
tract  which  must  be  correctly  proved  as  laid. 
Rex  v.  Joyce,  Car.  Cr.  Law,  184 — Thompson  and 
Heath. 

In  an  indictment  for  putting  off  counterfeit 
money  at  a  lower  rate  than  its  «nonunation  im- 
ports, it  was  alleged  that  the  prisoner  put  off  a 
counterfeit  sovereign  and  three  counterfeit  shil- 
lings u  for  the  sum  of  five  shillings  ;n  the  proof 
was,  that  the  prisoner  said  he  would  let  the  wit- 
ness have  a  bad  sovereign  at  four  shillings,  and 
three  bad  shillings  at  one  shitting  and  the  wit- 
ness paid  for  them  with  two  good  naif  crowns  :— 
Held,  that  this  proof  supported  the  allegation. 
Rex  v.  Hedges,  3  C.  &  P.  410— Vaughan. 

Where,  on  a  bargain  for  the  sale  of  counterfeit 
money,  the  price  had  been  agreed  upon  and  the 
prisoner  had  produced  the  com,  but  tne  complete 
transfer  was  'prevented  by  the  appearance  of  thfc 
police  officers :— -Held,  that  it  did  not  amount  to 
a  putting  oft  within  stat  8  &  9  Will.  3,  c$6. 
Rex  v.  Wootdridge,  1  Leach,  C.  (J.  36j;  TEast, 
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An  indictment  on  8  &  9  WUL  3,  c  26,*.  6,  for 
putting  off  bad  money,  must  have  stated  that  it 
was  M  not  cat  in  pieces.**  Rex  v.  Palmer,  1  Leach, 
C,  C.  102.  But,  eemble,  that  that  ie  not  now  ne- 
ceeeary. 

In  an  indictment  for  patting  off  counterfeit 
money,  the  names  of  the  persons  to  whom  it  was 
put  off  ought  to  be  set  out  Anon.  I  East,  P.  C 
180— Holt 

The  punishment  under  statutes  8  Sl  9  Will.  3. 
c  26,  and  11  Geo.  3.  c  40,  was  burning  in  the 
hand,  and  imprisonment  not  exceeding  a  year, 
and  that  under  stat  18  Eliz.  c  7,  a.  30.  Rex  v. 
West,  1  East,  P.  C.  181.  But  it  is  now  regulated 
by  the  stat  2  WUL  4,  c.  34. 


An  indictment  on  15  Geo.  2,  c,  88,  a  %  fir 
feloniously  uttering  counterfeit  com  after  tw 
convictions  and  judgments  for  mbdemwiwsiisi 
the  same  statute,  must  have  set  out  the  femer 
convictions  and  judgments  with  a  provt  patatf* 
recordum.  Rex  v.  Turner,  1  R.  Sl  M.  CC  (7. 

An  indictment  charging  that  the  defcwtrt 
was  before  that  time  indicted  for  uneriaf  \m 
coin,  knowing  it  to  be  false  and  counterfeit,  aW 
having  about  him  at  the  time  in  his  caetodj  ad 
possession  other  base  coin,  on  which  bf  vain 
due  form  of  law  tried  and  convicted,  and  aijadf- 
ed  by  the  court  to  be  imprisoned  for  a  vetf,*** 
find  sureties  for  two  years  more ;  and  then  iw« 
I  ring,  that,  having  been  so  convicted  as  a  • 


Tta  o-e  rf  Be*_  r   Buying,  I  E^  P.  C.  %«"  *^™^*±X*£*'. 


180;  2  Leach,  C.  C.  621 ;  related  to  the  words 
milled  money,  which  do  not  occur  in  the  stat  2 
WilL4,c3l 

5.  Having  base  Coin. 

2  WUL  4,  c.  34, «.  8.]— Having  counterfeit  sil- 
ver in  possession,  with  intent  to  utter  it  as  good, 
was  no  offence  before  the  stat  2  Will.  4,  c  34,  a. 
8.  JRexv.  Heath,  R.&R.  CC.  184:  S.P.  Rex 
v.  Stewart,  R.Sl  It  C.C.  288. 

And  the  having  such  silver  in  possession, 
knowingly,  designedly,  and  illegally,  knowing  it 
to  be  counterfeit,  cannot  be  considered  an  act  Id. 

But  getting  it  into  possession  with  intent  to 
otter  it  is  an  offence.  Id. 

Procuring  base  coin,  with  intent  to  utter  it  as 

Sood,  is  a  misdemeanour.    Rex  v.  Fuller,  R.  Sl 
L  C.  C.  308. 

Having  in  possession  a  large  quantity  of  base 
coin  is  evidence  of  having  procured  it  with  intent 
to  utter  it,  unless  there  are  other  circumstances 
to  induce  a  belief  that  the  defendant  was  the 
maker.  Id. 

Having  the  possession  of  counterfeit  money, 
with  intention  to  pay  it  away  as  and  for  good  mo- 
ney, was  an  indictable  offence  at  common  law. 
Rex  v.  Parker,  1  Leach,  C.  G.  41.  But  tee  the 
jtet  1  WUL  4,  e.  34. 


6.  Uttering. 

(a)  After  Conviction.  - 

2  WW.  4,  e,  34, «.  7.  J— By  this  stat  the  stat 
15  Geo.  2,  c.  28,  is  wholly  repealed. 

An  indictment  on  15  Geo.  2,  c.  28,  for  uttering 
bad  money  by  the  common  trick  called  u  ringing 
the  changes,**  was  good,  although  it  did  not  state 
that  it  was  uttered  in  payment  as  and  for  good 
and  lawful  money :  for  the  words  of  the  statute 
are  in  the  disjunctive  w  utter  or  tender  in  pay- 
ment"   Rex  v.  Frank*,  2  Leach,  C.  C.  644. 

An  indictment  on  stat  15  Geo.  2,  c  28,  s.  3. 
for  uttering  after  a  conviction  for  a  double  of- 
fence, need  not  have  averred  that  defendant  was 


adjudged  to  be  a  common  utterer ;  it  was  suffi- 
cient if  it  stated  that  he  was  tried  and  convicted  of 
uttering  to  A.,  and  of  uttering  on  the  same  day  to 
ft,  and  adjudged  to  be  imprisoned  a  year.  Rex 
v.  Booth,  R.  Sl  R.  C.  C.  7. 


uttered  other  base  money,  is  good,  without  lu- 
ring that  the  court  before  whom  he  wai  tried  an* 
convicted  for  the  first  offence  adjudged  him  tab 
a  common  utterer  of  false  money;  thoajk  At 
stat  15  Sl  16  Geo.  2,  c  28,  said,  that  inch  i  F* 
son  as  is  described  in  the  first  indictment  m 
be  deemed  and  taken  to  be  a  common  nttae. 
&c.  Rex  v.  Michael,  2  Leach,  C.  C.  988;  1  Eat, 
P.  C.  Add.  xir.;  R.&  R.  C.  C.29. 


(&)  Twice  within  Ten  Dap. 
2  Will  4,  c.  34,  8.  7.]— By  this  statute  the  aw 
15  Geo.  2,  c.  28,  is  wholly  repealed. 

Charging  two  titterings  on  the  same  ty*** 
in  a  different  count,  would  not  have  wanswi« 
judgment  on  15  Geo.  2,  c.  28,  s.  3,  as  fa  t» 
utterings  on  the  same  day,  there  b«Pjj»P» 
cise  averment  of  that  fact  Rex  v.  «■*> ' 
East,  P.  C.  182;  2  Leach, C.  C.  833. 

A  conviction  on  15  Geo.  2,  c  28,  fa  f* 
terings  on  the  same  day,  would  have  ***** 
judgment  of  a  year's  imprisonment,  tbflajk* 
indictment  charged  the  first  uttering  *  1* 
February,  and  that  on  the  said  14th  Fetes*?* 
uttered,  Slc ;  for,  being  a  material  aiuaw^ 
would  be  taken  to  have  been  proved  thst  ■*■ 
utterings  were  on  toe  same  day.  Bet  v.  Jv* 
2  Leach,  CC.  923;  1  East,  P. G Adi ** ' 
Russ.C.  &M.  83. 

It  is  not  necessary,  in  an  imhVtmfft  casf*; 
the  offence  of  repeated  uttering  withn an** 
to  show  that  in  the  original  indictment  tk  ** 
fender  was  adjudged  a  common  utterer.  *** 
Michael,  R.  &  R.  C.  C.  29;  lEaat,P.CA* 
xix;  2  Leach,  C.  C.  9a 

In  an  indictment  on  the  lSGeo.^^ 
it  was  not  necessary  to  aver  that  the  defi****? 
a  common  utterer  of  false  money.  ^aT~jTt 
2  B.  Sl  P.  127.  But  eee  the  etati  WM<-*1 
7,  which  relates  to  this  offence. 

(0  VUeri7igwhOelMwingoiher&i*k4*+* 
2  WUl  4,  e.  34. «.  7.]— By  thisstotalefc* 
15  Geo.  2,  c  28,  is  wholly  repealed. 

Indictment  on  tluU  statute  charged  th***" 
dant  uttered  a  counterfeit  hsltaova  *** 
and  that  at  the  time  be  so  uttered  it  he  *»»£ 
him  another  counterfeit  balfcrowa;  »o^* 
not  conclude  by  averring  that  he  w**^ 
utterer  of  &ke  money:— Held,  that  *•»" 
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■ent  wa*  unnecessary ,  and  that  the  indictment 
was  sufficient  to  warrant  the  greater  punishment 
of  the  third  section  of  the  statute  Rex  v.  Smithy 
R.&R.C.C.  5;  2  Leach,  C.  C.  858;  1  East, 
P.C.183;2B.&P.127. 

Semble,  that  such  an  averment  was  a  necessary 
conclusion  of  law  from  the  facts  stated  in  the  in- 
dictment, and  not  necessary  to  be  averred.  Rex 
v.  Smith,  R.  &  R.  C.  C.  5;  2  Leach,  C.  C.  858; 
lEast,P.C.183;2B.&P.127. 

If  two  prisoners  are  indicted  for  uttering1  a 
counterfeit  shilling,  having  another  counterfeit 
shilling  in  their  possession,  it  is  not  necessary  to 
prove  with  certainty  which  of  the  pieces  was  the 
one  uttered,  and  which  was  found  on  them  unut- 
tered,  if  both  the  pieces  of  the  money  are  proved 
to  be  counterfeit  And  if  it  appear  that  two  pri- 
soners went  to  a  shop,  and  that  one  of  them  went 
In  and  uttered  the  bad  money,  having  no  more 
in  her  possession,  and  the  other  stayed  outside 
the  shop,  having  other  bad  pieces  of  money,  both 
may  be  convicted;  the  uttering  and  the  posses- 
soon  being  both  joint!  Rex  v.  Skerrett,  2C.& 
P.  427— Garrow. 

Where  a  man  and  woman  were  indicted  for 
ottering  a  bad  shilling  to  M.  B.,  and  having  in 
their  possession  another  bad  shilling  at  the  time, 
and  the  uttering  was  by  the  woman  alone  in  the 
absence  of  the  man : — Held,  that  the  man  was 
not  liable  to  be  convicted  with  the  actual  utterer, 
ilthough  proved  to  be  the  associate  of  the  woman 
mi  the  day  of  uttering,  and  to  have  had  other  bad 
noney  about  him  for  the  purpose  of  uttering; 
ind,  secondly,  that  the  woman  could  not  be  con. 
ricted  of  the  second  offence  of  having  other  bad 
naney  in  her  possession,  on  the  evidence  of  her 
LSsociating  with  a  man  not  present  at  the  utter- 
ng,  but  having  large  quantities  of  bad  money 
tbout  him  for  the  purpose  of  uttering.  Rex  v. 
Else,  R.  &  R.  C.  C.  142.   See  Rex  v.  Smith,  supra. 


9.  Competency  of  Witnesses. 

The  record  of  the  conviction  and  judgment 
must  be  produced  before  a  convict  for  coining 
can  be  a  witness.  Rex  v.  Collins.  2  Leach.  C. 
C.829. 


7.  Copper  Coin, 

2  Will.  4,  e.  34,  c.  12.]— By  this  statute  the 
tat  11  Geo.  3,  c  40,  is  wholly,  and  the  stat  37 
Sec  3,  c.  126,  partially,  repealed. 

The  punishment  under  11  Geo.  3,  c  40,  for 
ounterteiting  the  copper  moneys,  was  only  a 
ear's  imprisonment,  which  was  founded  on  the 
eneral  stat  18  Eliz.  c  7,  s.  3.  Rex  v.  West,  1 
Seat,  P.  C.  162.    But  it  is  now  regulated  by  the 

WUL  4,  c.  34,  s.  12.  J 

Uttering  and  tendering  in  payment  counter- 
it  copper  money  was  not  an  indictable  offence. 
fer  v.  Cirwan,  1  Ross.  G.  &  M.  79,  82,  1  East, 
.  G.  188,  before  the  stat  2  W.  4,  c  34,  but  is 
lade  so  by  s.  12  of  that  act 

3.  Exchanging  Coin  at  higher  than  U§  Value. 

The  exchanging  guineas  for  bank-notes,  taking 
e  guineas  in  such  exchange  at  a  higher  value 
an  they  were  current  for  by  the  king's  procla- 
alion,  l*  not  an  offence  against  the  stat  5  &  6 
dw.  e,  c  19.  Rex  v.  De  Yonge,  14  East,  402. 
hat  statute  is  repealed,  as  are  sects.  13, 14, 15, 
16,  of  the  stat  56  Geo.  3,  c.  68.  ' 


V.  Offences  relative  to  the  Customs. 

[6  Geo.  4,  c.  108;  7  Geo.  4,  c.  48;  2  *3  WUL 
4,  c.  84;  3  $  4  Will.  4,  c.  51,  59.] 

To  constitute  the  offence  of  shooting  at  a  vessel 
of  the  customs,  and  also  at  an  officer  of  the  same 
on  the  high  seas,  under  stat  52  Geo.  3,  c.  143, 
the  shooting  must  be  malicious.  Therefore,  if  a 
custom-house  vessel  chase  a  smuggler,  and  fire 
upon  her  without  hoisting  such  a  pendant  and 
ensign  as  the  56  Geo.  3,  stat  2,  c.  104,  s.  8,  re- 
quires, the  returning  of  the  fire  will  not  be  mali- 
cious.   Rex  v.  Reynolds,  R.  &,  R.  C.  C.  465. 

[These  statutes,  as  well  as  those  on  which 
these  caseB  were  decided,  are  now  repealed,  but 
it  is  material  to  consider  whether  they  are  not 
applicable  to  the  enactments  now  in  force.] 

There  must  have  been  a  deliberate  assembling 
to  bring  the  offenders  within  the  penalty  of  the 
Smuggling  Statute,  19  Geo.  2,  c  34.  Rex  v. 
Hutchinson,  1  Leach,  C.  C.  339:  &  P.  Rex  v. 
Spice,  1  Leach,  C.  C.  343,  n. 

To  bring  offenders  within  the  penalties  of  that 
statute  they  must  have  been  armed  with  offen- 
sive weapons.  Id. 

An  information  stating  that  H.  was  a  person 
employed  in  the  service  of  the  customs,  that  it 
was  his  duty,  as  such  person  so  employed,  to 
seize  certain  goods,  and  that  defendant  offered  to 
bribe  H.  to  violate  such  duty :— Held  bad  in  ar- 
rest of  judgment  for  not  stating  the  facts  out  of 
which  the  legal  duty  arose.  Rex  v.  Everett.  2 
M.&R.  35;  8B.&C.  114 

A  common  horsewhip  is  not  an  offensive  wea- 
pon. Rex  v.  Fletcher,  1  Leach,  C.  ft  23,  342, 
n.;  2Str.ll66. 

Nor  a  hatchet  caught  up  accidentally  in  the 
heat  and  hurry  of  the  affray.  Rex  v.  Rose,  1 
Leach,  C.  C.  342,  n. 

Nor  large  sticks  about  three  feet  long  with 
large  knobs  at  the  end,  with  several  prongs,  the 
natural  growth  of  the  stick  arising  out  of  them. 
Rex  v.  Jnce,  1  Leach,  C.  C.  342,  n. 

Nor  large  sticks  such  as  people  usually  ride 
with  to  defend  themselves.  Rex  v.  Cosans.  1 
Leach,  C.  C.  342,  n. 

But  bludgeons,  properly  so  called,  clubs,  and 
anything  that  is  not  in  common  nse  for  any 
other  purpose  but  a  weapon,  are  clearly  offensive 
weapons  within  the  act  Id. 

Semble,  that  bats,  which  are  long  poles  used 
by  smugglers  to  carry  tubs  of  spirits,  are  not 
offensive  weapons  within  the  meaning  of  6  Geo. 
4,  c.  108,  s.  56.  Rex  v.  Noakes,  5  C.  &  P.  326 
— Littledale,  Bolland,  and  Alderson. 

It  is  not  necessary  to  constitute  a  felony  within 
the  act  that  every  individual  assembled  should 
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be  armed.    Rex  v.  Franktyn,  1  Letch,  C.  C.  555, 
343,  n. ;  Cald.  244 

An  indictment  lay  to  the  quarter  sessions  for 
fires  on  the  coast,  contrary  to  stat  47 


lighting 
Geo.  3,  i 


xbe  offence  of  uttering  a  nrged  stamp  wB  si 
complete,  although,  at  the  time  of  attenaf,«r- 
tain  parts  of  the  stamp  are  concealed,  betaltb 
parts  that  are  visible  are  like  a  genuine 


3,  Bess.  2,  c  66;  and  if  removed,  and  the  though  the  part  concealed  is  unlike  1 1 


defendant  be  tried  and  convicted  before  a  judge 
at  Nisi  Prius,  this  court  awarded  sentence.  Rex 
v.  Cock,  4  M.  &  S.  71. 

A  vessel  liable  to  forfeiture  under  6  Geo.  4,  c 
108,  a.  3,  was  seized  while  entering  the  harbour 
of  A.,  but  within  the  jurisdiction  of  the  justices 
of  B.  A  person  liable  to  apprehension  under 
sect  49  of  that  act  being  found  on  board,  was 
arrested  there,  and  carried  to  A.,  and  convicted 
by  two  justices  of  that  place  under  sect  74  of 
that  act :— •  Held,  first,  that  the  person  was,  in  the 
absence  of  evidence  as  to  the  time  of  his  going 
on  board,  properly  convicted  as  having  been  on 
board  on  the  high  seas ;  and,  secondly,  that  the 
justices  of  A.  had  jurisdiction.  Rex  v.  Nunn,  3 
M.  &  R.  7& 


VI.  Offences  relative  to  Quarantine,  and 
Exposohx  op  Infected  Persons. 

6  Geo.  4,  c.  78.]— Disobeying  the  orders  of  the 
Privy  Council  with  respect  to  the  performance  of 
quarantine  is  an  offence  at  common  law.  Rex  v. 
Harris  2  Leach,  C.  C.  549. 

The  26  Geo.  2,  c,  6, «.  1,  enacts,  that  all  per- 
sons  going  on  board  ships  coming  from  infected 
places  shall  obey  such  orders  as  the  king  in 
council  shall  make,  without  annexing  any  parti- 
cular punishment ;  the  disobedience  of  such  an 
order  b  an  indictable  offence,  and  punishable  as 
a  misdemeanour  at  common  law.  Rex  v.  Harris, 
4  T.  R.  202. 

A  person  may  be  indicted  for  unlawfully  and 
injuriously  carrying  a  child  infected  with  the 
small-pox  along  a  public  highway,  in  which 
persons  are  passing,  and  near  to  the  habitations 
of  the  king's  subjects.  Rex  v.  VantindtUo,  4 
M.  &  s.  73. 

It  is  an  indictable  offence  in  an  apothecary 
unlawfully  and  injuriously  to  inoculate  children 
with  the  small-pox,  and,  while  they  are  sick  of 
it,  unlawfully  and  injuriously  to  cause  them  to 
be  carried  along  a  public  street  Rex  y.  Burnett, 
4  M.  <fc  S.  272. 


stamp.    And  such  an  offence  is  indirisbhr  i 
the  44  Geo.  3,  c  9a  Id. 

Qoere,  whether  a  person  who  takes  warn  4 
the  stamps  from  a  writ,  and  fixes  them  to  » 
other  writ  of  the  same  kind,  and  then  seDskftf 
the  purpose  of  its  being  used  by  suck  pemms) 
might  buy  it  from  his  vendee,  is  within  the  IS 
Geo.  3,  c  48?    Rex  v.Field,  1  Leach,GC.» 

An  indictment  for  forging  a  stamp  on  firaji 
muslins,  on  stat  27  Geo.  3,  c.  13,  s.  35,  ittar 
the  duty  to  be  chargeable,  for  and  in  rapes  t 
foreign  muslins,  is  sufficient,  although  (he  iwi 
of  the  statute  imposing  the  duty  are  •*>* 
upon"  in  some  clauses,  u  for"  in  others,  "of*b 
others,  and  "  upon"  in  others.  Rex  ?.  Hs%  I 
East,  P.  C.  895. 

Where  a  person  delivers  forged  stamps  tosJ 
servant,  to  convey  to  a  certain  inn,  and  the  pas) 
of  delivery  and  the  inn  are  in  different  o*> 
ties : — Held,  that  indictments  for  uttering  *** 
forged  stamps  should  be  laid  in  the  conntf  wkai 
the  delivery  was.  Rex  v.  CMeett,  R.  ft  R.CC 
212;  2  Leach,  C.C.  1048;  4  Taunt  »L 

If  a  person  engraves  a  counterfeit  stems  ss* 
lar  in  some  parts,  dissimilar  in  others,  to  die ksi 
stamp,  and,  cutting  out  the  dissimilar  pam,* 
tere  the  similar  parts  as  genuine,  coooealmi,  fc 
space  whence  the  dissimilar  part  is  cut  oat;  ifci 
amounts  to  a  forgery  and  uttering.  U. 


In  describing  the  offence  of ._..  „ 
it  is  enough  to  describe  it  as  a  stamp  faM 
and  used  in  pursuance  of  an  act  of  pvfi00^ 
without  setting  out  the  impression  or  nsaj 
tion,  or  naming  the  amount  of  dory  deem* 
thereby.  Id. 

An  indictment  on  the  44  Geo.  3,  c. $,* 
forging  stamps,  need  not  aver  that  the  csbbsv 
doners  had  provided  a  certain  stamp,  a*  •> 
scribe  what  that  stamp  is.  Id. 

2.  Having  false  stamped  Paper. 


VII.  Offences  relating  to  Stamps. 


1.  Forgery. 

[10  Ann.  e.  97;  12  Geo.  3,  e.  48;  13  Geo.  3, 
ec.  56,  59 ;  24  Geo.  3,  seas.  2,  e.  53;  27  Geo.  3, 
c.  13 ;  38  Geo.  3,  e.  69 ;  44  Geo.  3,  c.  98 ;  52  Geo. 
3,  e.  143;  55  Geo.  3,  cc.  184,  185;  56  Geo.  3,  e. 
56;  6  Cfco.4,  c.  119;  3  $  4  Will.  4,  c.  97.] 

Delivering  a  box,  containing,  amongst  other 
things,  forgeo  stamps,  to  the  party's  own  servant, 
that  he  may  carry  them  to  an  inn,  to  be  forward- 
ed by  the  carrier  to  a  customer  in  the  country, 
is  an  uttering.  Rex  v.  CoUieot,  R.  &  R.  C.  C. 
212?  2  Leech,  C.  G.  1048 ;  4  Taunt  300. 


Where  on  an  indictment  for  having  m 
sion  certain  reams  of  paper,  with  coo- 
marks,  and  impressions  of  certain  stamp  ■*■ 
to  denote  the  duty  imposed  in  respect  off?* 
on  the  covers  or  wrappers  thereof,  it  wat  f** 
that  the  paper  came  from  the  prisoner  st  BsM 
and  was  brought  from  thence  by  mis  sens** 
Topsham,  in  the  county  of  Devon,  sad  ssjaiy 
the  custom  officer  on  board  a  vessel  ttTosisr 
— Held,  that  this  was  in  law  a  custody  1*1  f* 
session  in  the  prisoner  in  the  county  of  D** 
sufficient  to  maintain  the  indictment  ■  ** 
county.    Rex  v.  Pirn,  R.  &  R.  G  G  6& 

3.  Transposing  Stamps* 

55  Geo.  3,  e.  184>  s .  7.}— It  was  the  <Mj»f*j 
prisoner,  who  was  a  clerk  in  the  ■l1"?4"^! 
cut  off  the  corners  of  parchments  w*"™'?*2 
blue  paper  stamps  allowed  for  it  sfeBei  *f9 
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commissioners  of  stamps,  and  to  put  the  blue  pa- 
per  stamps  and  the  small  pieces  of  parchment  so 
cut  on;  and  which  were  glued  to  them,  into  the 
fire,  without  separating  them.  Instead  of  doing 
this,  he  separated  a  blue  paper  stamp  from  the 
small  piece  of  parchment  to  which  it  had  been 
glued,  and  glued  it  to  a  new  skin  of  parchment, 
on  which  the  words  "  This  indenture"  had  been 
written.  The  jury  round,  that  he  had  no  fraudu- 
lent intent  when  he  cut  the  stamp  from  the  skin 
of  parchment,  but  that  he  had  when  he  separated 
the  blue  paper  stamp  from  the  small  piece  of 
parchment ;  and  that  he  then  intended  to  apply 
the  stamp  to  a  parchment  intended  to  be  used 
as  an  indenture: — Held,  that  this  was  a  capital 
offence.  And  it  being  uncertain  whether  the 
stamp  so  separated  was  impressed  before  or  after 
the  passing  of  the  stat  55  Geo.  3,  c.  184,  it  was 
held,  that  the  party  might  be  properly  convicted 
cm  a  count  stating  the  stamp  to  be  the  impres- 
sion of  a  die  made  and  used  **  in  pursuance  of  the 
statute  made  and  provided  for  denoting  a  certain 
duty,  being  one  of  those  under  the  management 
of  the  commissioners  of  stamps.1'  Rex  v.  Smith, 
5  C.  &  P.  107— Littledale,  Vaughan,  and  Bosan- 
quet;  M.C.C.  314 

A  variance  on  the  13  Geo.  3,  c  56,  for  remov- 
ing the  silver  mark  from  one  article  to  another, 
between  a  lion  rampant  and  a  lion  passant,  held 
ktai.    Rex  v.  Lee,  1  Leach,  C.  C.  416. 


VIIL  OfFKNCM  ftXLATIMG  TO  THE  PoST-OfTICB. 

[5  Geo.  3,  e.  35;  7  Geo.  3,  e.  50;  42  Geo.  3,  c. 
U;  59  Geo. 3, c  143;  5  Geo. 4, c. 20 ;  3  Wttt.4, 

a] 

The  stat  7  Geo.  3,  c.  50,  s.  2,  does  not  extend 
o  servants  of  the  post-office,  and  therefore  a 
sonviction  of  one  of  them  for  stealing  out  of  the 
tost-office  a  letter  sent  to  be  delivered  by  the 
lost  was  held  wrong.  Rex  v.  Pooley,  1  East, 
».  C.  Add.  zvil ;  2  Leach,  C.  C.  887,  901,  904 ; 
IB.&P.311;  R.&R.C.C.31. 

A  draft  purporting  to  be  drawn  in  London,  but 
irtually  drawn  in  Maidstone,  without  any  stamp 
►a,  it,  contrary  to  stat  31  Geo.  3,  c.  25,  s,  4,  is 
tot  such  a  draft  for  the  payment  of  money  as  will 
sake  a  servant  of  the  post-office,  who  steals  it 
ut  of  a  letter  intrusted  to  his  care,  liable  to  the 
*uiishment  inflicted  on  servants  of  the  post 
ffice  by  7  Q  3,  c  50,  s.  1.    Id. 

Such  draft  is  admissible  in  evidence  for  the 
sjjpoae  of  proving  the  fact  of  stealing  the  letter. 
d. 

It  is  not  necessary,  in  order  to  ground  a  con- 
iction  on  stat  7  Geo.  3,  c.  50,  that  the  person 
mployed  by  the  post-office  should  have  taken 
he  oath  mentioned  in  stat  9  Anne,  c  10,  s.  41. 
lex  v.  Clay,  2  East,  P.  C.  580. 

Quaere,  whether  one  indicted  as  a  charger  and 
orter  of  letters  may  not  be  convicted  as  a  sorter 
nly  7  Rex  v.  Shaw,  2  East,  P.  G.  580;  2  W. 
Slack.  789 ;  1  Leach,  C.  C.  79. 

But  if  acquitted  on  the  special  count,  he  can- 


not be  convicted  on  a  general  count,  as  a  person 
employed  in  the  post-office,  on  evidence  that  he 
was  no  otherwise  employed  than  as  a  sorter. 
Id. 

If  an  indictment  on  the  7  Geo.  3,  c  50,  s.  1, 
state  the  prisoner  to  have  been  employed  as  a 
post-boy  and  rider-  in  the  business  of  the  post* 
office,  proof  that  he  was  employed  as  postboy  is 
sufficient    Rex  v.  Elline,  R.  &  R.  C.  C.  188. 

A  bill  of  exchange  may  be  laid  as  a  warrant 
for  the  payment  of  money  within  the  stat  7 
Geo.  3,  c  50.  Rex  v.  WUkughby,  2  East,  P.  C. 
581. 

To  steal  a  letter  out  of  the  post-office  contain* 
ing  money,  but  no  security  for  money,  is  not  an 
offence  within  the  7  Geo.  3,  c  50,  if  the  offender 
be  a  servant  of  the  post-office.  Rex  v.  ScuUt  1 
Leach,  C.  C.  106;  2  East,  P.C.582. 

A  person  employed  by  the  post-office  as  a 
stamper  or  facer  of  letters,  who  embezzles  letters 
for  the  purpose  of  defrauding  the  post-office  of 
the  postage,  is  not  within  7  Geo.  3,  c.  50.  Rex 
v.  Sloper,  1  Leach,  C.  C.  81 ;  2  East,  P.  C.  583. 

A  letter-carrier,  taking  letters  out  of  the  office, 
intending  to  deliver  them  to  the  owners,  but  to 
embezzle  the  postage,  cannot  be  indicted  under 
stat  7  Geo.  3,  c.  50,  s.  2.  Rex  v.  HovxUt,  2  East, 
P.C.  604;  1  Leach,  C.  C.  83,  n. 

If  a  letter-carrier  secrete  two  letters  sent  by 
the  post  on  different  days,  each  letter  containing 
half  of  the  same  bank-note,  it  is  a  capital  offence 
within  stat  7  Geo.  3,  c.  50 ;  and  he  may  be  in- 
dicted "  that  he,  having  the  said  two  letters  con- 
taining the  said  bank-note,  did  secrete  the  said 
two  letters,  &c."  Rex  v.  Moore,  2  Leach,  C.  C 
575;  2 East, P. C. 582. 

If  in  an  indictment  on  the  7  Geo.  3,  c  50,  s.  1, 
the  letter  embezzled  is  described  as  having  con- 
tained several  notes,  proof  of  its  having  contained 
any  one  of  them  is  sufficient    Id. 

It  is  felony,  in  a  servant  of  the  post-office  to 
steal  a  single  bank-note  from  a  letter  committed 
to  his  care.  Rex  v.  Hand,  1  Leach,  C.  C.  1 ;  2 
East,  P.  C.  598. 

The  secreting  a  letter,  containing  re-issuable 
country  bank-notes,  which  had  been  paid  in 
London,  but  not  re-issued,  is  an  offence  within  the- 
meaning  of  7  Geo.  3,  o.  50.  By  seven  against 
four  judges.  Rex  v.  Ramon,  R-  &  R.  C.  C.  232 1 
2  Leach,  C.C.  1090. 

A  person  may  be  indicted  and  convicted  on 
stat  52  Geo.  3,  c.'  143,  s.  3,  for  stealing  a  letter,, 
though  he  has  an  employment  in  the  post-office,. 
Rex  v.  Brown, R.  &  R.  C.C.  32,  n. 

A  person  employed  at  a  receiving-house  of  the 
general  postoffice  to  clean  boots,  &o,  and  to  as- 
sist in  tying  up  the  letter-bag,  ib  not  a  servant  of 
the  post-office  within  the  stat  52  Geo.  3,  c.  143,. 
s,  2.  Rex  v,  Pearson,  4  C.  &  P.  572— Littledale 
and  Bosanquet 

A  receiving-house  is  not  a  postoffice  within 
that  statute,  but  it  is  "  a  place  for  the  receipt  of 
letters,"  and  the  whole  shop  is  to  be  considered 
as  the  M  place  for  the  receipt  of  letters,"  and  net 
the  mere  letter-box;  and  therefore  if  a  person  take 
a  letter  and  put  it  on  .the  shop  counter  of  the  re. 
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ceivin^-house,  or  give  it  to  one  of  the  persons 
belonging  to  the  shop  there,  that  is  a  putting  the 
letter  into  the  post    Id. 

In  an  indictment  on  this  statute  it  was  alleged 
that  the  letter  was  "  to  be  delivered  at  T."  The 
letter  was  addressed  "  T.  house,*'  which  was  a 
house  in  the  parish  of  T. : — Held  sufficient    Id. 

To  constitute  the  offence  of  stealing  a  letter 
from  a  place  for  the  receipt  of  letters,  under  sect. 
3  of  this  act,  it  is  essential  that  the  letter  should 
be  carried  out  of  the  shop  which  was  u  the  place 
for  the  receipt  of  letters ;"  and,  therefore,  if  a 
person  take  a  letter  and  steal  its  contents,  without 
taking  the  letter  out  of  the  shop,  that  is  not  an 
offence  within  this  section  of  this  act  of  parlia- 
ment   Id. 

S.  was  employed  by  a  postmistress  to  carry 
letters  from  Dursley  to  Berkeley,  at  a  weekly 
salary  paid  him  by  the  postmistress,  but  which 
was  re-paid  to  her  by  the  post-office :— Held,  that 
S.  was  a  person  employed  by  the  post-office, 
within  the  stat  52  Geo.  3,  c  J  43,  s.  3.  But  a 
letter  sent  from  Cardiff  to  Dudley,  but  which,  it 
was  alleged,  was  mis-sent  to  Dursley,  if  stolen  by 
8^  would  not  be  a  letter  which  came  to  his  hands 
u  in  consequence  of  his  employment"  '  Semble, 
that  the  words,  "  whilst  employed,"  in  sect  2  of 
the  stat  52  Geo.  3,  c  143,  relative  to  stealing 
letters,  merely  mean  that  the  party  should  be 
then  in  the  employ  of  the  post-office ;  and  not 
that  the  letter,  when  stolen,  was  in  the  party's 
haads  in  the  course  of  his  duty.  Rex  v.  Salisbury, 
5  C.  &  P.  155— Patteson. 

A  stamper  at  the  post-office,  who  purloins  a 
letter  for  the  purpose  of  delivering  it  as  a  mis- 
sorted  letter,  with  a  view  of  obtaining  the  postage 
of  it,  cannot  be  capitally  convicted  of  secreting  a 
letter  containing  bills  under  52  Geo.  3,  c.  143,  s. 
2,  although  the  letter  may,  in  fact,  contain  bills. 
Rex  v.  Sharpe,  Car.  C.  t.  147 ;  R.  &  M.  C.  C. 
125. 

Fraudulently  obtaining  the  mail  bags  by  de- 
livery from  one  in  the  post-office  to  the  prisoner, 
is  a  stealing  out  of  the  post-office.  Rtxv.Pearce, 
2  East,  P.  C.  603. 

The  horse  mail  bags  being  left  by  the  mail 
rider  after  he  had  taken  possession  of  them  for  a 
temporary  purpose  for  two  minutes,  were  stolen 
during  his  absence.-— Held,  within  the  stat  52 
Geo,  3,  c.  143,  s.  3.  Rex  v.  Robinson,  2  Stark. 
N.  P.  C.  485.  Set  Rex  v.  Thomas— Lakcbnt, 
XXXI.  div.  1. 


IX.  Seducing  Soldiers  or  Sailors  to  desert. 

[1  Geo.  1,  c.  47 ;  37  Geo.  3,  c.  70,  (made  per. 
petual  by  57  Geo.  3,  e.  7),  and  the  Mutiny  Act] 

An  indictment  on  the  stat  37  Geo.  3,  c  70,  for 
seducing  soldiers,  need  not  set  out  the  means 
used  for  that  purpose,  nor  even  that  the  prisoner 
knew  the  person  endeavoured  to  be  seduced  to  be 
a  soldier ;  and  it  seems  that  it  may  without  re- 
pugnancy charge  the  double  act,  that  he  endea- 
voured to  incite  the  soldier  to  commit  mutiny, 
and  also  to  incite  him  to  commit  traitorous  prac- 


tices.   Rex  v.  Fuller,  2  Leach, C.C. 790;  IE* 
P.C.92. 

A  sailor,  in  a  sick  hospital,  where  he  htd  bn 
for  thirty  days,  and  therefore  not  entitled  to  pay, 
and  only  liable  for  what  he  then  did  to  &  coot 
martial  to  the  limited  extent  stated  in  theSSG* 
2,  c.  33,  s.  4,  was  held  to  be  a  person  •erring  ii 
his  majesty's  forces  by  sea,  within  37  Geo.  3, 6 
70,  so  as  to  make  the  seducing  him  an  oflbs 
within  that  act  Rexv.  Tttmty,R.&R.CCH 

On  an  indictment  against  an  apprentksfa 
enlisting  himself  as  a  soldier,  the  indenture  oast 
be  proved  by  the  subscribing  witnesses.  Jfat 
Jones,  1  Leach,  C.C.  174;  2  East,  P.  a  82. 


X.  Offences  relating  to  Prisoners  or  Wo. 

Indictment  lies  against  a  clerk  to  an  ****** 
French  prisoners  of  war,  for  taking  bribes  ton* 
cure  an  exchange  out  of  term.  Rex  v.  nVs*,l 
East,  183* 

As  to  supplying  prisoners  of  war  with  si 
food,  see  Rex  v.  Trevor,  post,  Obrttoq  i*  «* 
sufficient  Food,  XXVII. 


XI.  Offences  relating  to  Stow 

One  became  possessed,  on  the  death  of  iff 
husband,  of  canvass  stores,  which  had  ben  ■*- 
chased  by  him  in  his  lifetime,  at  a  public  «k 
and  had  been  many  years  made  up  into  bfst- 
hold  furniture,  but  no  evidence  was  gifts  of sw 
certificate  of  such  sale  being  lawful,  u  lessni 
by  stat  9  <fc  10  Will.  3,  c  41,  or  of  any  t*s* 
allowed  by  the  act ;  yet  the  pussossion  bosf,*/ 
act  of  law,  without  fraud : — Held,  not  was*** 
penalty  of  the  statute.    j4wm.2EsstP.C76> 

A  person  convicted  of  concealing  naval  stasa 
or  of  having  them  unlawfully  in  his  csstofyavj 
receive  the  corporal  punishment  directed  bj  ** 
stat  17  Geo.  2,  c  40,  s.  10,  although  he  »*■* 
and  offers  to  pay  the  penalty  of  200Cinflktsibf 
the9&10WilL3,c.41.  E«  v.  Btasi,  21** 
C.C.595;  2 East, P. C. 760. 

The  fraudulently  charging,  by  a  poner,ofsWi 
which  were  never  issued,  and  the  making  of  M* 
entries  in  the  ship's  books  to  cover  sneb  en*** 
are  an  offence  punishable  "according to tbeb« 
and  customs  in  such  cases  used  at  an,  • 
amounting  under  the  33  Geo.  2,c33,*£* 
"  a  crime  not  capital,  committed  by  p***  * 
the  fleet  not  before  mentioned  in  **»■■* •M 
which  no  punishment  is  thereby  directed*  J 
inflicted."  Manny. Owen, A  M.&B.4*;** 
&C.595. 
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XIX  Personation  of  SRAsnw,flVc-lAi»OwE»» 

RELATING  TO  THE  &EA  SeEVKX 

[See  the  statutes  referred  to  is  3  Ri 
436  et  seqn  480.] 

Under  stat  31  Geo.  2,  c  10,  the 
must  be  of  some  existing  person 
prima  fade  might  be  entitled,  Is 
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wages:  therefore,  where  it  did  not  appear  that 
there  was  any  such  seaman  on  board  a  certain 
•hip  as  the  character  assumed :— Held,  that  the  in- 
dictment could  not  be  supported.  Rex  v.  Brown, 
2  East,  P.  C.  1007. 

Where  the  prisoner  personated  one  S.  Cuff,  who 
was  dead,  and  whose  prize-money  had  been  paid 
to  his  mother : — Held,  that  it  did  not  vary  the  pri- 
soner's guilt ;  and  that  he  might  be  convicted  on 
the  54  Geo.  3,  c  93,  s.  89.  Hex  v.  Cramp,  R.  & 
RC.C.  337. 

The  prisoner  applied  at  the  Greenwich  Hos- 
pital for  prize-money  in  the  name  of  J.  B.;  J.  B. 
was  dead,  and  was  supposed  to  be  so  at  the  hos- 
pital, and  the  prisoner  did  not  obtain  the  money. 
On  an  indictment  for  personating,  foe. : — Held, 
that  the  stat  54  Geo.  3,  c  93,  s.  89,  applied,  al- 
though the  seaman  was  dead.  Rex  v.  Martin, 
R.  A.  R.  C.  C.  324 

To  constitute  the  offence  of  personating  the 
name  of  a  seaman  under  stat  57  Geo.  3,  c.  127, 
i.  4,  the  person  entitled,  or  really  supposed  to  be 
ratitled,  to  prize-money,  must  be  personated; 
personating  a  man  who  never  had  any  connexion 
with  the  ship  is  not  an  offence  within  the  act 
Rex  v.  Tannet,  R.  &  R.  C.  C.  351. 

Where  there  never  was  such  a  person  belong- 
ing to  the  ship  as  the  person  described  in  the  in- 
lictment  as  the  person  personated,  the  prisoner 
sannot  be  convicted,  although  there  was  a  person 
belonging  to  the  ship  of  nearly  the  same  name, 
vhom  the  prisoner  meant  to  personate.    Id. 

All  persons  aiding  and  abetting  the  person- 
iting  a  seaman  entitled  to  allowance  money  are 
principals,  and  the  offence  is  not  confined  to  the 
lerson  only  who  personates  the  seaman.  Rex  v. 
Potts,  R.  L  R.  a  C.  353. 

On  stat  31  Geo.  2,  c  10,  s.  24,  for  taking  a 
alee  oath  to  obtain  administration  to  a  seaman's 
fiects  in  order  to  receive  his  wages,  it  is  neces- 
ary  to  prove  directly  and  positively  that  it  was 
he  prisoner  who  took  the  oath.    Hex  v.  Brady, 

Leach,  C.  G.  327. 


XIII.  Peesonatino  Stockholders. 
[1  WUI.  4,  c.  66, «.  7.] 

Obtaining  and  indorsing  a  dividend  warrant  at 
SB  bank  in  the  name  of  a  stockholder  is  "  per- 
nuting  a  proprietor,  and  thereby  endeavouring 
»  receive  the  dividend,**  although  no  attempt 
hatever  is  made  to  receive  the  money  at  the 
ay-office.    Rex  v.  Parr,  1  Leach,  G.  G.  434; 

East,  P.  C.  1005. 

XIV.  Homicide. 


1.  Murder. 

1  Geo.  4,  c.  31, «.  3;  2  At  3  WW,  4,  e.  75, «.  16.] 

Accidental  homicide  may  be  murder,  if  it  hap- 
na  in  the  prosecution  of  any  illegal  act;  as  in 
frying  away  furniture  to  avoid  a  distress  for 
nt.  Rex  ▼.  Hodgeon,  1  Leach,  C.  C.  6:  &  C. 
«n.  Rex  v.  Hubeonyl  East,  P.  C.  258. 
Vol.  I.  4  8 


In  a  case  of  death  by  stabbing,  if  the  jury  are 
of  opinion  that  the  wound  was  inflicted  by  the 
prisoner  while  smarting  under  a  provocation,  ft> 
recent  and  so  strong  that  the  prisoner  may  be 
considered  as  not  being  at  the  moment  the  mas- 
ter of  bis  own  understanding,  the  offence  will  be 
manslaughter ;  but  if  there  had  been  after  the 
provocation  sufficient  time  for  the  blood  to  cool, 
for  reason  to  resume  its  seat  before  the  mortat 
wound  was  given,  the  offence  will  amount  to  mar. 
der ;  and  if  the  prisoner  display  thought,  con- 
trivance, and  design  in  the  mode  of  possessing 
himself  of  the  weapon,  and  in  again  replacing  it 
immediately  after  the  blow  was  struck,  such  ex- 
ercise of  contrivance  and  design  denotes  rather 
the  presence  of  judgment  and  reason  than  of  vhk 
lent  and  ungovernable  passion.  Rex  ▼.  Hoywaro% 
6  C.  &  P.  157— TindaL 

A  person  cannot  be  indicted  for  murder  in  pro* 
curing  another  to  be  executed  by  falsely  charg- 
ing him  with  a  crime  of  which  he  was  innocent* 
Rex  v.  Maedaniei,  1  Leach,  C.  C.  44;  1  East,  P. 
C.  333. 

To  justify  a  conviction  on  an  indictment  charge 
ing  a  woman  with  the  wilful  murder  of  a  child 
of  which  she  was  delivered,  and  which  was  born 
alive,  the  jury  roust  be  satisfied  affirmatively  that 
the  whole  body  was  brought  alive  into  the  world; 
and  it  is  not  sufficient  that  the  child  had  breathed 
in  the  progress  of  the  birth.  Rex  v.  PouUon,  5 
G.  oz,  P.  329— Littledale. 

Where  the  indictment  in  such  a  case  states  the 
child  to  have  been  born  a  bastard,  the  proof  that 
it  was  so  lies  on  the  prosecutor;  but  evidence 
that  the  prisoner  told  a  person  that  she  had  only 
mentioned  her  being  with  child  to  the  father  of 
it,  who  had  lately  got  married,  was  held  to  be 
sufficient  proof  of  the  allegation.    Id. 

If  a  child  has  breathed  before  it  is  born,  this  is 
not  sufficiently  life  to  make  the  killing  of  the 
child  murder.  There  must  be  an  independent 
circulation  in  the  child,  or  the  child  cannot  be 
oon«idered  as  alive  for  this  purpose.  Rex  v. 
Enoch,  5  C.  &  P.  539— Parke. 

An  unskilful  practitioner  of  midwifery  wound- 
ed the  head  of  a  child  before  the  child  was  per- 
fectly born.  The  child  was  afterwards  born  alive, 
but  subsequently  died  of  this  injury  >— Held,  man- 
slaughter,  although  the  child  was  in  ventre  sa 
mere  at  the  time  when  the  wound  was  given.  Rex 
v.  Senior,  M.  G.  a  344;  Lew.  G.  G.  183,  n. 

He  who  kills  another  upon  his  desire  or  com- 
mand is,  in  the  judgment  of  the  lew,  as  much  a 
murderer  as  if  he  had  done  it  merely  of  his  own 
head.  Rex  v.  Sawyer,  1  Russ.  G.  &  M.  424.  And 
see  Rex  v.  Dym,  R.  ol  R.G.G.523;  jwst,  p.  738. 

Forcing  a  person  to  do  an  act  which  is  likely 
to  produce  his  death,  and  which  does  produce  it, 
is  murder.    Rex  v.  Evano,  1  Russ.  G.  &  M.  496, 

And  threats  may  constitute  such  force.    Id. 

It  is  murder  to  cause  the  death  of  an  infant  of 
tender  years,  unable  to  provide  food  for  and  take 
care  of  itself  by  not  providing  sufficient  food  and 
nourishment,  whether  such  infant  be  child,  ap- 
prentice,, or  servant,  whom  the  party  is  obliged 
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by  duty  or  contract  to  provide  lor.  Rex  y.  Squires, 
1  Ruas.  C.  &  M.  426. 

*tf  a  master  by  premeditated  negligence  or 
barsh  usage  cause  the  death  of  his  apprentice,  it 
is  murder.  Rex  v.  Self,  1  Leach,  C.  C.  137 ;  1 
East,  P.  C.  226. 

Qusre,  whether,  if  a  mother-in-law,  on  per- 
ceiving a  fault  committed  by  her  daughter-in-law 
in  some  work  she  was  doing,  throw  a  child's  stool 
at  her  and  kill  her,  and  then  conceal  her  death 
and  hide  the  body,  it  is  murder  or  manslaughter? 
Rex  v.  Hazel,  1  Leach,  C.  C.  36a 

If  a  man  encourages  another  to  murder  him- 
self, and  is  present  abetting  him  while  he  does  so, 
such  person  is  guilty  of  murder  as  principal. 
Rex  v.  Dyeon,  R.  &  ft.  C.  C.  523. 

If  two  encourage  each  other  to  murder  them- 
selves together,  and  one  does  so,  but  the  other 
fails  in  the  attempt  upon  himself,  he  is  a  princi- 
pal in  the  murder  of  the  other.    Id. 

But  if  it  bo  uncertain  whether  the  deceased 
really  killed  himself,  or  whether  he  came  to  his 
death  by  accident  before  the  moment  when  he 
meant  to  destroy  himself,  it  will  not  be  murder 
m  either.    Id. 

Even  blows  previously  received  will  not  exte- 
nuate homicide  upon  deliberate  malice  and  re- 
venge :  especially  where  it  is  to  be  collected  from 
the  circumstance  that  the  provocation  was  sought 
for  the  purpoee  of  colouring;  the  revenge.  Rex 
t.  Mown,  1  East,  P.  G  239. 

If  a  woman  takes  poison  with  intent  to  pro- 
cure a  miscarriage,  and  dies  of  it,  she  is  guilty  of 
self-murder,  whether  she  was  quick  with  child  or 
not ;  and  a  person  who  furnished  her  with  the 
poison  for  that  purpose,  will,  if  absent  when  she 
took  it,  be  an  accessory  before  the  fact  only ;  and 
as  he  could  not  have  been  tried  as  such  before 
7  Geo.  4,  c.  64,  s.  9,  he  is  not  triable  for  a  sub- 
stantive felony  under  that  act  Rex  v.  JSusseU, 
M.  C.  C.  356. 

An  accessory  before  the  fact  to  the  crime  of 
self-murder  was  not  triable  at  common  law,  be- 
cause the  principal  could  not  bo  tried ;  and  is  not 
now  triable  under  7  Geo.  4,  c  64,  s.  9,  for  that 
section  is  not  to  be  taken  to  make  accessories 
triable,  except  in  cases  in  which  they  might  have 
been  tried  before.    Id. 

As  an  assault,  though  illegal,  will  not  reduce 
the  crime  of  the  party  killing  the  person  assault- 
ing him  to  manslaughter,  when  the  revenge  is 
disproportionate  and  barbarous,  much  less  will 
such  personal  restraint  and  coercion  as  one  man 
may  lawfully  use  towards  another  form  any 
ground  of  extenuation.  Rex  v.  Wxllougkby,  1 
Russ.  C.&  M.  437;  1  East,  P.C.  28a  And see 
Rex  v.  Steadman,  1  East,  P.  C.  234;  Rex  v.  Nai- 
ler, 1  East,  P.  C.  277;  Rex  ▼.  Mitton,  1  East,  P. 
a  411. 

If  gamekeepers  attempt  to  apprehend  a  gang 
of  night  poachers,  and  one  of  the  gamekeepers 
be  shot  by  one  of  the  poachers,  this  will  be  mur- 
der in  aft  the  poachers,  unless  it  can  be  proved 
that  either  of  them  separated  himself  from  the 
rest,  so  as  to  show  that  he  did  not  join  in  the  act. 
Rex  v.  Edituadt,  3  C.  &  P.  390— Vaughan. 


Where  gamekeepers  had  secured  tws  postsn, 
and  they,  having  surrendered,  calkd  to  •  uH 
who  came  up  and  killed  one  of  the  tmaiekeepn, 
this  is  murder  in  all,  though  the  two  ttniek  w 
blow,  and  though  the  gamekeepers  hid  nst  sv 
nounced  in  what  capacity  thev  bad  ippfeseasa' 
them.  Rex  v.  Whiiherne,  3  C.  &  P.  3M- 
Vaughan. 

Under  9  Geo.  4,  c  69,  s.  2,  a  gamekeeper,  ** 
may  apprehend  poachers,  though  there  tie  vm 
or  more,  and  found  armed,  for  tbongh  a  8  nij 
authorizes  apprehending  for  what  are  osass 
under  s.  1,  and  where  there  are  throe  or  bob 
armed,  they  are  punishable  under  s.  9 ;  yet  vfad 
is  punishable  under  s.  9  is  nevertbeksi  u  * 
fence  under  s.  1,  though  the  circainsUDCBofif- 
gravation  make  it  liable  to  a  greater  puufbsfli; 
and  if  the  gamekeeper,  cVc,  be  killed m  the* 
tempt  to  apprehend,  the  offender  will  be  fW 
of  murder,  though  the  gamekeeper  hid  ■** 
ously  struck  the  offender  or  any  of  his  e«ty* 
he  struck  in  self-defence  only,  and  to  &mm 
the  violence  illegally  used  against  him,  •■d  "J* 
individually  to  punish.  Rex  v.  WtffissiM* 
C.  C.  R.  330. 

If  a  gamekeeper  attempting  lawfully  to^fr* 
hend  a  poacher  be  met  with  violence,  tnj»^ 
position  to  such  violence,  and  in  *^*"J 
strike  the  poacher,  and  then  is  kiUed  ky  * 
poacher,  it  will  be  murder.  Rex  v.  Jawm  **» 
M.  C.  C.  333. 

A  gamekeeper  or  other  person, kwfaflyij**' 
rized  under  9  Geo.  4,  c  69,  s.  2,  any  ,M**T 
persons  found  offending  under  that  ■**♦*** 
calling  on  them  to  surrender,  if  the  areas*1** 
be  such  as  to  constitute  notice  of  bis  ****" 
Rex  y.  Payne,  M.  C.  C.  R.  37a 

If  the  servant  of  the  owner  of  proper?*!' 
party  actually  committing  an  offence  again***' 
7  &  8  Geo,  4,  c  29,  (the  Larceny  Act),!** 
prehend  him  under  sect.  63  of  that  ad,  twit  "J 
taking  the  party  to  a  magistrate,  sock  pwtyf* 
him,  this  will  be  murder;  but  if  tbeier^*** 
did  not  see  him  in  the  actual  commisooo  ■  ■J 
offence,  or  be  taking  him  to  any  other  jht*  •* 
before  a  magistrate,  it  will  not  be  moid*  ** 
v.  Current,  3  C.  &  P.  397— Vaughan. 

In  order  to  render  the  killing  ef  ta  el**« 
justice,  whether  he  be  authorized  in  rigfe  ■ 
office  or  by  warrant,  amount  to  murder  op* 
interference  in  an  affray,  it  is  neeeisiry  tstf 
should  have  given  some  notification  of  h»W[ 
an  officer,  and  of  the  intent  with  which  ■**■*" 
fered.    Rex  v.  Gordon,  1  East,  P.  G  M*,3* 


But  a  small  matter  will  amount  to 
cation.    Id. 

Killing  an  officer  will  amount  toml^?S 
he  had  no  warrant,  and  was  not  present  ***"J 
felony  was  committed,  but  takes  the  F**!*"^ 
charge  only ;  and  though  such  charge  *^M 
in  terms  specify  all  the  particular*  ■J8*^ 
constitute  the  felony.  Rex  v.  Fofs\  1  »**u 
M.504;R;&R.C.C.329. 

Killing  an  officer  who  attesJBft  to 


man 


wiff  be  murder,  though  die  otte*  "Jf^ 

■aL  and  thnnvh  Um»  man  has  dsfS  ■*■* 


warrant,  and  though  the  man  has 
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br  which  ho  was  liable  to  be  arretted,  if  the  offi- 
er  has  a  charge  against  him  for  felony,  and  the 
oan  knew  the  individual  to  be  an  officer,  though 
he  officer  do  not  notify  to  him  that  he  has  such 
charge.    Res  v.  WooJmer,  M.  C.  C.  R.  334. 

And  the  nine  judges  (four  contra)  held  that  a 
ratchman  could  legally  arrest  a  prisoner  with- 
ut  saying  that  he  had  a  charge  of  robbery 
gainst  him,  though  the  prisoner  had,  in  fact, 
one  nothing  to  warrant  the  arrest,  and  that  if 
bath  ensoed  it  would  be  murder.    Id. 

And  it  will  be  no  excuse  for  killing  an  officer 
EiaC  he  was  proceeding  to  handcuff  the  party  who 
ras  in  bis  possession  upon  a  charge  of  felony.  Id. 

An  attachment  issued  and  signed  by  the  county 
lerk  in  his  own  cause  is  legal  process,  and  if  the 
[ficer  be  resisted  and  killed  in  the  execution  of 
,  such  homicide  will  be  murder.    Rex  v.  Baker, 

Leach,  C.  C.  112;  1  East,  P.  C.  323. 

Quore,  whether  a  woman  who  in  a  transport 
f  passion  kills  a  peace-officer,  who  is  about  to 
ike  the  man  she  cohabits  with  to  prison  under 
warrant  which  turns  out  to  be  illegal,  is  guilty 


,  is  guilt 
r.  Adey, 


f  murder  or  manslaughter?    Rex  v, 
each,  C  C.  206;  1  East,  P.  C.  329. 

If  a  ship's  sentinel  shoot  a  man  because  he 
;rsists  in  approaching  the  ship  when  he  has 
sen  ordered  not  to  do  so,  it  will  be  murder  un- 
ss  such  an  act  was  necessary  for  the  ship's 
fety.    Rex  v.  Thomas,  1  Russ.  C.  &  M.  510. 

Semble,  that  where  guns  are  fired  by  one  ves- 

1  at  another  vessel,  and  those  on  board  her  ge- 

trally,  those  puns  are  to  be  considered  as  shot 

each  individual  on  board  her.    Rex  y.  Bailey, 

>  OL  A.  C  C  1. 

If  a  person  be  impressed  who  is  not  a  proper 
ject  of  impressment ;  or  if  the  impressment  be 
ftde  without  any  legal  warrant,  it  is  lawful  for 
9  party  to  make  resistance,  and  if  the  death  of 
y  of  the  parties  concerned  ensue,  it  is  murder. 
x  v.  Dixon,  1  East,  P.  G.  313 :  &  P.  Rex  v. 
fety,  1  East,  P.  C.  312. 

[f  A.  stands  with  an  offensive  weapon  in  the 
yr-way  of  a  room,  wrongfully  to  prevent  J.  S. 
m  leaving  it  and  others  from  entering,  and  C, 
o  has  a  right  in  the  room,  struggles  with  him 
jet  his  weapon  from  him,  upon  which  Dn  a 
mrade  of  Al,  stabs  G,  it  will  be  murder  in  D. 
X  dies.  Rex  v.  Longden,  R.  &  R.  C.  C.  228 ; 
tuss.  C.  &  M.  439.  % 

The  case  of  Rex  v.  Edwards,  1  Russ.  C.  &,  M. 
,  relates  to  petty  treason,  which  is  no  longer 
offence.    See  9  Geo.  4,  c.  31,  s  2. 

2.  Manslaughter. 

Ge*.  4,  c.  31,  e.  9.] — By  this  statute,  the  sta- 
t  of  stabbing,  1  Jac.  I,  c  8,  and  3  Geo.  4,  c. 

are  wholly,  and  the  stat  33  Hen.  1,  c  12, 
ially,  repealed. 

ee  L.  C.  J.  Tindal's  Charge,  5  C.  &.  P.  261,  n. 

'he  case  of  Rex  v.  Jennings,  R.  &,  R.  C.  C.  R. 
,  relates  to  the  effects  of  the  benefit  of  clergy  in 
•  of  manslaughter.  The  benefit  of  clergy  is 
ifthed  by  the  stat  7  &  8  Geo.  3,  c.  28,  s.  6. 

fhere  one,  having  had  his  pocket  picked, 


ed  the  offender,  and,  being  encouraged  by  a  eon- 
course  of  people,  threw  him  into  an  adjoining 
pond  by  way  of  avenging  the  theft  by  ducking 
him,  but  without  any  apparent  intention  of  taking 
away  his  life,  and  the  pickpocket  was  drowned:-— 
Held,  it  only  amounted  to  manslaughter.  Rex 
v.  Fray,  1  East,  P.  C.  236.  And  see  Rex  v. 
Hazel,  1  East,  P.  C.  236. 

Attempting  illegally  to  arrest  a  man  is  suffi- 
cient to  reduce  killing  the  person  making  the  at- 
tempt to  manslaughter,  though  the  arrest  was 
not  actually  made,  and  though  the  prisoner  had 
armed  himself  with  a  deadly  weapon  to  resist 
such  attempt,  if  the  prisoner  was  in  such  a  situ- 
ation that  he  could  not  have  escaped  from  the 
arrest;  and  it  is  not  necessary  that  he  should 
have  given  warning  to  the  person  attempting  to 
arrest  him  before  he  struck  the  blow.  Rex  v. 
Thompson,  1  R.  &  M.  C.  C.  80.  And  see  Rex 
v.  GtOow,  1R.&M.C.C.85. 

If  a  constable  take  a  man  without  warrant 
upon  a  charge  which  gives  him  no  authority  to 
do  so,  and  the  prisoner  runs  away  and  is  pursued 
by  J.  SL,  who  was  with  the  constable  all  the  time, 
and  charged  by  him  to  assist,  and  the  man  kill 
J.  &  to  prevent  his  retaking  him,  it  will  not  be 
murder,  but  manslaughter  only :  because,  if  the 
original  arrest  was  illegal,  the  recaption  would 
have  been  so  likewise.  Rex  v.  Curvan,  R.  4t  M. 
C.  C.  R.  132. 

Where  a  common  soldier  stabbed  a  Serjeant  in 
the  same  regiment  who  had  arrested  him  for  some 
alleged  misdemeanour: — Held,  that  as  the  arti- 
cles of  war  were  not  produoed,  by  which  the  ar- 
rest might  have  been  justified,  it  was  only  man- 
slaughter, as  no  authority  appeared  for  the  arrest 
Rex  v.  WhUhers,  1  East,  P.  C.  295,  360. 

If,  after  an  interchange  of  blows  on  equal 
terms,  one  of  the  parties,  on  a  sudden  and  with- 
out any  such  intention  at  the  commencement  of 
the  affray,  snatches  up  a  deadly  weapon  and  kills 
the  other  party  with  it,  such  killing  will  only 
amount  to  manslaughter.  Rex  v.  Anderson,  1 
Russ.  C.  &  M.  447— Bayley. 

But  if  a  party,  under  colour  of  fighting  upon 
equal  terms,  uses  from  the  beginning  of  the  con- 
test a  deadly  weapon  without  the  knowledge  of 
the  other  party,  whom  he  kills  with  such  weapon ; 
or  if  at  the  beginning  of  the  contest  he  prepares 
a  deadly  weapon,  so  as  to  have  the  power  of  using 
it  in  some  part  of  the  contest,  and  accordingly 
does  so  and  kills  the  other  party ;  the  killing  in 
both  these  cases  will  be  murder.  Rex  v.  Whiteley, 
Lew.  C.  C.  173. 

In  a  case  where  there  had  been  mutual  blows, 
and  then,  upon  one  of  the  parties  being  pushed 
down  on  the  ground,  the  other  stamped  upon  his 
stomach  and  belly  with  great  force,  and  thereby 
killed  him,  it  was  considered  only  to  be  man- 
slaughter. Rex  v.  Ayes,  1  Russ.  CL  &  M.  496 ; 
R.  &  R.  C.  C.  166.  But  in  the  ease  of  Rex  v. 
Thorpe,  Lew.  C.  C,  Bayley,  J.,  intimated  that 
death  caused  by  up-and-down  fighting  would  be 
murder. 

If  two  persons  quarrel,  and  begin  to  fight  on 
equal  terms,  where  one,  finding  himself  not  equal 
to  his  adversary,  runs  away,  and,  being  pursued, 
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draws  his  knife,  and,  when  overtaken  by  hiB  ad- 
versary, stabs  him ;  if  death  ensue,  this  would  be 
only  manslaughter ;  and,  therefore,  for  such  ■tab- 
bing, the  party  cannot  be  convicted  capitally 
under  Lord  Ellenborough's  Act;  but  i£  before 
the  conflict  began,  the  party  had  drawn  his  knife 
in  cool  blood,  in  case  death  had  ensued,  the  of- 
fence would  have  been  murder.  Rex  v.  Kestel, 
1  C.  &  P.  437— Park. 

A  person  set  to  watch  a  yard  or  garden  is  not 
justified  in  shooting  any  one  who  comes  into  it 
In  the  night,  even  if  he  should  see  the  party  go 
into  his  master's  hen-roost;  but  if,  from  the  con- 
duct of  the  party,  he  has  fair  grounds  for  be- 
lieving his  own  life  in  actual  and  immediate  dan- 
{er,  he  is  justified  in  shooting  him.  Rex  v.  Scully, 
C.  &  P.  319— Garrow. 

If  a  person  is  driving  a  cart  at  an  unusually 
rapid  pace,  and  drives  over  another,  and  kills 
him,  he  is  guilty  of  manslaughter,  though  he 
called  to  the  deceased  to  £et  out  of  the  way,  and 
he  might  have  done  so,  if  he  had  not  been  in  a 
state  of  intoxication.  Rex  v.  Walker,  1  C.  &  P. 
3S0 — Garrow. 

Two  private  watchmen,  seeing  the  prisoner 
and  another  person  with  two  carts  laden  with 
apples,  went  up  to  them,  intending,  as  soon  as 
they  could  get  assistance,  to  secure  them ;  one 
of  me  watehmen  walked  beside  the  prisoner,  and 
the  other  watchman  beside  the  other  person,  at 
some  distance  from  the  prisoner.     The  other 

E arson  wounded  the  watchman  wbo  was  near 
im : — Held,  that  the  prisoner  could  not  be  con- 
victed of  this  wounding,  unless  the  jury  should 
be  satisfied  that  the  prisoner  and  the  other  per- 
son had  not  only  gone  out  with  a  common  pur- 
pose of  stealing*  apples,  but  also  had  the  common 
purpose  of  resisting,  with  extreme  violence,  any 
person  who  might  attempt  to  apprehend  them. 
Rex  v.  CottUon,  4  C*  &  P.  568— -Garrow. 

A  warrant  leaving  a  blank  for  the  christian 
name  of  the  person  to  be  apprehended,  and  giving 
no  reason  for  omitting  it,  but  describing  him 
only  as  the  son  of  J.  S.  Ln  (it  appeared  that  J.  S. 
L.  had  four  sons  all  living  in  his  house),  and 
stating  the  charge  to  be  for  assaulting  A.  R, 
without  particularizing  the  time,  place,  or  any 
other  circumstances  of  the  assault,  is  too  general 
and  unspecific.  A  resistance  to  an  arrest  thereon, 
and  killing  the  person  attempting  to  execute  it, 
will  not  be  murder.  Rex  v.  Hood,  M.  C.  C.  R. 
281. 

The  judges  held  that  if  the  christian  name 
was  omitted  in  the  warrant,  it  should  have  as- 
signed some  reason  for  the  omission,  and  have 
given  some  distinguishing  particulars  of  the 
party  to  be  apprehended.    Id. 

A.  was  fighting  with  his  brother ;  and,  to  pre- 
vent this,  B.  laid  hold  of  A^  and  held  him  down 
upon  a  locker  on  board  the  barge  in  which  they 
were,  -but  struck  no  blow.  A.  stabbed  B. : — 
Held,  that  if  B.  did  nothing  more  than  was  suf- 
ficient to  prevent  A.  from  beating  his  brother,  and 
had  died  of  this  stab,  the  offence  of  A.  would 
have  been  murder ;  but  that  if  B.  did  more  than 
was  necessary  to  prevent  the  beating  of  A.'s  bro- 
ther, it  would  have  been  manslaughter  only.  Rex 
v.  Bourne,  5  C.  &  P.  190— Gaeelee  and  Parke. 


The  killing  of  a  person  in  an  affray,  by 
who  was  in  a  violent  heat  and  passion  at  the  time, 
will  not  amount  to  the  crime  of  murder,  bat  man- 
slaughter.   Rex  v.  Rankin,  R.  &,  R.  C.  C.  43. 

If,  on  a  sudden  quarrel  between  two  parties  of 
keelmen  and  soldiers,  a  blow  intended  for  an  in- 
dividual of  one  party  would,  if  death  ensued, 
have  amounted  only  to  manslaughter;  it  wul 
be  only  manslaughter  though  by  accident  it  kill 
another.  Rex  v.  Brown,  1  Leach,  C.C  143;  1 
£ast,  P.  C.  231,  245,  274 

If,  on  any  sudden  quarrel,  blows  pans  without 
any  intention  to  kill  or  injure  any  one  materially, 
and  in  the  course  of  the  scuffle,  after  the  parties 
are  heated  by  the  contest,  one  kill  the  other  with 
a  deadly  weapon,  it  is  only  manslaughter.  Rex 
v.  Snow,  1  Leach,  C.  C.  151 ;  1  East,  244.  Aid 
see  Rex  v.  Taylor,  5  Burr.  2793. 

It  is  not  every  slight  provocation,  even  by 
a  blow  which  will,  when  the  party  receiving  it 
strikes  with  a  deadly  weapon  and  death  ensues, 
reduce  the  crime  from  murder  to  manslaughter. 
Rex  v.  Lynch,  5  C.  &.  P.  324. 

Where  the  prisoner,  who  was  a  batcher,  had 
employed  the  deceased,  a  shepherd  boy,  to  tend 
some  sheep  which  were  penned,  and  he  had 
negligently  suffered  some  of  them  to  escape 
through  the  hurdles ;  and  the  prisoner,  upon 
seeing  it,  ran  towards  the  boy,  and,  taking  up  a 
stake  which  was  lying  on  the  ground,  threw  it  at 
him,  and  inflicted  an  injury  of  which  he  died : — 
Held,  that  under  the  circumstances  it  was  a  ques- 
tion for  the  jury  whether  it  was  murder  or  mas- 
slaughter  ;  they  found  the  latter.  Rex  v.  Wiggt, 
1  Leach,  C.  C.  379. 

Where  a  father  beat  his  son  for  theft  so  severely 
with  a  rope  that  he  died: — Held,  only  man- 
slaughter.   Anon.  I  East,  P.  C.  261. 

A  party  causing  the  death  of  a  child  by  giving 
it  spirituous  liquors  in  a  quantity  quite  unfit  for 
its  tender  age,  is  guilty  of  manslaughter.  Rex 
v.  Martin,  3C&P.  211— Vaughan. 

It  was  held  to  be  no  excuse  for  killing  a  man 
who  was  out  at  night  dressed  in  white  as  a  ghost, 
for  the  purpose  of  frightening  the  neighbourhood, 
that  he  could  not  otherwise  be  taken.  Rex  x. 
Smith,  1  Russ.  C.  &  M.  452. 

All  persons  who  even  by  their  presence  encou- 
rage a  fight,  from  which  death  ensues  to  one  of 
the  combatants,  although  they  neither  say  nor  da 
anything,  are  guilty  of  manslaughter.  But  if  the 
death  be  caused,  not  by  blows  given  in  the  fight 
itself,  but  by  other  parties  breaking  the  ring  and 
striking  the  deceased  with  bludgeons,  the  per- 
sons who  merely  encouraged  the  fight  by  their 
presence  are  not  answerable.  Rex  v.  Murphy,  6 
C.  &  P.  103— LitUedale  and  Bolland. 

If  a  person  bona  fide  and  honestly  exercising 
his  best  skill  to  cure  a  patient,  perform  an  opera- 
tion which  causes  the  patient's  death,  he  is  not 
guilty  of  manslaughter ;  and  it  makes  no  differ- 
ence whether  such  person  be  a  regular  surgeon  or 
not,  nor  whether  he  has  had  a  regular  medical 
education  or  not  Rex  v.  Van  BntckeU,  3  C.  dc-  P. 
029— Hullock  and  Littledale. 

A  person  in  the  habit  of  acting  as  a  man-mid- 
wife tore  away  part  of  the  prolapsed  uterus  of 
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one  of  hii  patients,  supposing  it  to  be  a  part  of 
the  placenta,  by  means  of  which  the  patient  died : 
—Held,  that  this  person  was  not  indictable  for 
manslaughter,  unless  he  was  guilty  of  criminal 
misconduct,  arising  either  from  the  grossest  igno- 
rance or  the  most  criminal  inattention.  Rex  v. 
ffiftsssusa,  3  C.  &  P.  635— Ellenborough. 

A  person  acting  as  a  medical  man,  whether 
licensed  or  unlicensed,  is  not  criminally  respon- 
sible for  the  death  of  a  patient,  occasioned  by  his 
treatment,  unless  his  conduct  is  characterized 
either  by  gross  ignorance  of  his  art,  or  gross  in- 
attention  to  his  patient's  safety.  On  an  indict- 
ment  for  manslaughter,  where  the  death  is  occa- 
sioned by  the  application  of  a  lotion  to  the  skin, 
evidence  may  be  given  of  the  effect  of  the  lotion 
when  applied  to  other  patients.  Rex  v.  St.  John 
Long,  4  C.  &  P.  398— Park  and  Garrow. 

Where  a  person,  undertaking  the  cure  of  a 
disease,  (whether  he  has  received  a  medical  edu- 
cation or  not),  is  guilty  of  gross  negligence  in  at- 
tending his  patient  after  he  has  applied  a  remedy, 
or  of  grass  rashness  in  the  application  of  it,  and 
death  ensues  in  consequence  of  either,  he  is  liable 
to  be  convicted  of  manslaughter.  Rex  v.  St.  John 
Long,  4  C.  &  P.  433— Bayley,  Bolland,  and  Bo. 
auxraet. 

Any  person,  whether  a  licensed  medical  prac- 
itioner  or  not,  who  deals  with  the  life  or  health 
if  any  of  his  Majesty's  subjects,  is  bound  to  have 
sompetent  skill ;  and  is  bound  to  treat  his  or  her 
wtientB  with  care,  attention,  and  assiduity ;  and 
f  a  patient  dies  for  want  of  either,  the  person  is 
raUtyof  manslaughter.  Rex  v.  Spiller,  5.  C  & 
\  333— Bolland  and  Bosanquet  See  Rex  v. 
Umpeon,  Lew.  C.  C.  172— Bayley.  Rex  v.  Fer- 
wm,  Lew.  C.  C.  181— Tindal. 

An  allegation  in  an  indictment,  charging  that 
lie  death  of  a  person  was  caused  by  a  plaister  made 
nd  applied  by  the  prisoner,  is  sufficiently  proved 
y  showing  that  three  plaisters  were  applied,  and 
lat  two  of  them  were  applied  by  the  prisoner, 
nd  the  third  made  from  materials  furnished  by 
le  prisoner.    Id. 

3.  Indictment. 
If  the  name  of  the  party  killed  be  not  known, 
may  be  said  to  be  a  certain  person  to  the  jurors 
lknown.     Rex  v.  Clark,  1  Rubs.  C.  &  M.  466; 
•  dfc  rC  C/«  t-/»  <JDo. 

A  bastard  must  not  be  described  by  his  mother's 
line,  till  he  has  gained  that  name  by  reputation. 

Where  a  deceased  illegitimate  child  had  not 
en  baptized,  but  the  mother  had  on  two  occa- 
ms  called  it  Mary  Anne,  a  witness  stating  that 
b  putative  father  had  said  he  was  a  Baptist : — 
eld  that  it  was  rightly  described  as  a  female 
ild,  whose  name  was  unknown.  Rex  y.  Smith, 
C.  Sl  P.  151— Fifteen  Judges. 

An  indictment  for  murder  must  set  forth  par- 
nlarly  the  manner  of  the  death,  and  the  means 
which  it  was  effected,  and  an  omission  in  this 
ipect  is)  not  aided  by  a  general  conclusion  that 
)  defendant  so  murdered,  &c.  Rex  v.  Shartoin, 
East,  P.  C.  341, 421. 

And  therefore,  if  a  person  be  indicted  for  one 


species  of  killing,  as  by  poisoning*,  he  cannot  be 
convicted  by  evidence  of  a  totally  different  species 
of  death,  as  by  shooting.    Id. 

But  if  the  means  of  death  proved  agree  in  sub- 
stance with  that  charged,  it  is  sufficient    Id. 

If  the  death  be  occasioned  by  any  weapon,  the 
name  and  description  of  that  weapon  ought  to  be 
stated ;  yet  if  it  appear  that  the  party  was  killed 
by  a  different  weapon,  the  difference  is  immaterial 
if  they  produce  the  same  sort  of  mischief.  Rex 
v.  Sharwin,  1  East,  P.  G.  341 ,  421. 

So,  if  a  death  be  laid  to  be  by  one  sort  of  poi- 
soning, and  it  turn  oot  to  be  by  another ;  but  some 
sort  or  other  must  be  alleged  in  the  indictment, 
which  ought  to  be  as  near  the  truth  as  possible.  Id. 

In  a  case  where  the  death  proceeded  from  suf- 
focation, by  the  swelling  up  of  the  passage  of  the 
throat,  and  such  swelling  proceeded  from  wounds 
occasioned  by  forcing  things  into  the  throat : — 
Held,  that  the  statement  might  be  that  the  things 
were  forced  into  the  throat,  and  the  deceased 
thereby  suffocated,  and  that  it  was  not  necessary 
to  mention  the  immediate  cause  of  suffocation ; 
namely,  the  swelling  of  the  throat.  Rex  v.  Tyef 
1  Russ.  C.  Sl  M.  470;  R.  &  R.  C.  C.  345. 

An  indictment  for  murder,  which  states  the 
death  to  be  by  striking  and  beating  the  deceased 
with  a  piece  of  brick,  is  not  supported  by  proof 
that  the  prisoner  knocked  him  down  with  his  fist, 
and  that  the  death  was  caused  by  the  deceased 
striking  his  head  by  foiling  on  a  piece  of  brick,  in 
consequence  of  the  blow.  Rex  v.  Kelly,  Car.  Cr. 
Law,  75;  R.  &  M.C.  C.  113;  Lew.  C.  C.  193; 
Rex  y.  Wrigley,  Lew.  C.  C.  127. 

So,  an  indictment  charging  the  death  to  be  by 
the  prisoner  striking  and  beating  the  deceased 
upon  the  bead,  is  not  supported  by  proof  that  he 
knocked  him  down  by  a  blow  upon  the  head,  and 
that  he  was  killed  by  a  mortal  wound  received  by 
falling  on  the  ground.  Rex  v.  Thompson,  Car.  Cr. 
Law,  75 ;  R.  &  M.  C.  C.  139  ;  Lew.  C.  C.  194. 

Where  three  persons  had  been  convicted  upon 
an  indictment  for  murder,  by  striking  upon  the 
head  with  stones,  it  is  not  a  ground  of  motion  in 
arrest  of  judgment,  that  no  number  of  stones  is 
charged  in  the  indictment ;  nor  is  the  statement 
that  the  stones  were  **  held  by  the  prisoners  in 
their  right  hands"  sufficient  ground  for  such  a 
motion,  as  being  too  general  and  indefinite :  and 
it  seems  that  a  sentence  to  a  certain  extent,  un- 
grammatically constructed  in  that  part  of  such 
an  indictment,  which  stated  the  manner  of  the 
killing,  is  not  a  sufficient  objection  on  which  to 
arrest  the  judgment,  if,  from  the  whole  tenor  of 
the  charge,  the  statement  be  sufficiently  clear  to 
furnish  an  intelligible  description  of  the  manner 
of  committing  the  offence.  Rex  v.  Dale,  13  Price, 
172;  9  Moore,  19;  1  R.  &  M.  C.  C.  5. 

An  inquisition  for  murder,  charging  that  the 
prisoner  upon  a  new-born  female  child  did  make 
an  assault,  and  the  said  new-born  child,  with 
u  both  her  hands,  in  a  certain  piece  of  flannel,  of 
no  value,  then  and  there  feloniously,  wilfully, 
and  of  her  malice  aforethought,  did  wrap  up  and 
fold,  by  means  of  which  wrapping  up  and  folding 
the  said  new-born  female  child  in  the  piece  of 
flannel  aforesaid,  she,  the  said  new-born  female 
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child,  was  then  and  there  suffocated  and  smo- 
thered, of  which  said  suffocation,  etc.,"  she  in- 
stantly died,  is  good,  although  the  inquisition  does 
not  go  on  to  allege  that  the  flannel  was  folded  over 
the  child's  mouth,  or  inclosed  the  head,  or  the  like. 
Rex  v.  Huggint,  3  C.  <fc  P.  414— Vaughan. 

The  indictment  must  state  that  the  act  by 
which  death  ensued  was  done  of  malice  afore- 
thought.   Rex  v.  Nicholson,  1  East,  P.  C.  346. 

Nor  is  it  necessary  to  describe  bruises.  Rex 
v.  Turner,  Lew.  C.  C.  177— Parke. 

An  indictment  for  murder,  which  states  wounds 
as  contributing  to  the  death,  need  not  state  their 
length,  depth,  or  breadth.  Rex  v.  Morley,  1  R. 
&  M.  C.  C.  97  ;  Lew.  C.  C.  189. 

An  indictment  for  murder  must  state  that  the 
prisoner  gave  the  deceased  a  mortal  wound.  Rex 
v.  Lad,  1  Leach,  C.  C.  96. 

It  is  no  objection  to  a  coroner's  inquisition  for 
murder,  that  the  offence  is  stated  to  have  been 
committed  on  the  26th  day  June,  omitting  the 
word  "of."  Rex  v.  Muggins,  3  C.  &  P.  414— 
Vaughan. 

Rex  v.  Edwards,  1  Russ.  C.  &  M.  483,  relates 
to  petit  treason,  which  is  no  longer  a  distinct 
offence.    See  9  Geo.  4,  c.  31,  s.  2. 

A.  was  charged  with  suffocating  B.  by  placing 
both  her  hands  about  the  neck  of  B.: — Held, 
that  A.  might  be  convicted  on  this  indictment,  ifl     On  the  trial  of  an  indictment  for  m  wrier,  si 


B.  was  suffocated  in  any  manner,  either  by  A.  or 
by  any  other  person  in  her  presence,  she  being 
privy  to  the  commission  of  the  offence.  The 
phrase  w  about  the  neck,"  in  an  indictment  for 
murder,  is  good,  and  is  not  open  to  the  same  ob- 
jection as  **  about  the  breast."  Rex  v.  Culktn,  5 
C  &  P.  121— Park,  Parke,  and  Bolland. 

A.  was  indicted  for  the  manslaughter  of  R  by 
a  blow  of  a  hammer.  No  proof  was  given  of  the 
.•striking  of  any  blow,  only  of  a  scuffle  between 
the  parties.  The  appearance  of  the  injury  was 
.consistent  with  the  supposition,  either  of  a  blow 
with  a  hammer,  or  of  a  push  against  the  lock  or 
•key  of  a  door : — Held,  that  if  it  was  occasioned 
by  a  blow  with  a  hammer,  or  any  other  hard  sub- 
stance held  in  the  hand,  it  was  sufficient  to  sup. 
port  an  indictment ;  but  otherwise,  if  it  was  the 
result  of  a  push  against  the  door.  Rex  v.  Martin, 
5  C.  &  P.  128— Park  and  Parke. 

Indictment  on  staL  43  Geo.  3,  c.  58.  The  first 
count  stated  that  An  with  a  certain  pistol,  felo- 
niously, wilfully,  maliciously,  and  unlawfully, 
did  shoot  at  D.,  with  intent  feloniously,  wilfully, 
and  of  his  malice  aforethought,  to  kill  and  mur- 
der him ;  and  that  B.  and  C.  were  aiding  and 
abetting  A.  Another  count  stated  that  an  un- 
known person  feloniously,  wilfully,  maliciously, 
and  unlawfully,  did  shoot  at  Dn  with  intent  felo- 
niously, wilfully,  and  of  his  malice  afore- 
thought, to  kill  and  murder  him ;  and  that  An 
B.,  and  C,  were  aiding  and  abetting  the  said 
unknown  person  felony  aforesaid,  in  manner 
and  form  aforesaid,  to  do  and  commit ;  and  were 


then  and  there  knowing  of  and  privy  to  the  com 

mitting  of  the  said  felony ;  without  alleging  that 

they  were  feloniously  present,  aiding,  £c.    The 

jury  acquitted  B.  and  G,  and  found  A.  guilty  151— Park. 

generally;  but  afterwards  added  that  he  was  not1    A.  was  indicted  for  the  murder  of  »•  »m 


the  person  who  fired  the  pistol:— Held,  tkti 
was  well  convicted  on  this  indictment  Rai. 
Tbwle,  2  Marsh.  466 ;  3  Price,  145. 

An  indictment  for  manslaughter,  eaargiag  that 
the  prisoner  M  did  compel  and  force"  A.  &  mi 
C.  Dn  who  were  working  at  a  certain  wtndba, 
to  leave  the  said  windlass,  and  by  each  eonsi 
sion  and  force,  dtc«,  the  deceased  was  kUW,  i 
not  supported  by  evidence  that  the  prisoner  i» 
working  the  windlass  with  A  B.  andC.  ft,  aw 
that,  by  his  going  away,  they  were  not  etrev, 
enough  to  work  it,  in  consequence  of  which  twj 
let  it  go ;  as  the.  words  M  compel  and  force"  Bat 
be  taken  to  mean  active  force.  Rex  v.  U*jA  I 
C.  &  P.  301— Garrow. 

4.  Evidence  and  Witntem. 

On  an  indictment  for  the  murder  of  a  em- 
stable,  in  the  execution  of  his  office,  it  if  ad  sv 
cessary  to  produce  his  appointment:  itisssV 
cient  if  it  be  proved  that  he  was  known  tot*  ■ 
constable.  Rex  v.  Gordon,  1  Leach,  C.  C  5i  15; 
1  East,  P.  C.  312. 

In  order  to  negative  malice  in  a  cassis* 
death  has  ensued  from  a  blow  not  liiefr  toh*» 
produced  death  or  mortal  disease,  all  areas- 
stances  of  aggravation,  (though  notsnfinsO 
warrant  giving  a  deadly  blow)  will  be  maw 
Rex  v.  Freeman,  1  Russ.  G  At  M.  439. 


examination  of  the  party  wounded,  takes  sya 
magistrate  at  an  infirmary,  to  which  the  deenwi 
had  been  taken  for  the  purpose  of  reeeniaj  a* 
dical  assistance,  but  in  the  absence  of  the  ai 
soner,  could  not  be  read  in  evidence  atti  la- 
mination, pursuant  to  the  statute,  2  &  'Pfci* 
Mary,  c  10.  Rex  v.  Dingier,  2  Leach,  CC 
561. 

But  quaere,  if  the  party  was  in  auuuknejM 
approaching  dissolution,  whether  it  mar  b*w 
as  a  dying  declaration  in  extremis?   mL 

On  the  trial  of  an  indictment  for  maderjjj 
death  of  the  person  charged  to  have  been  j# 
may  be  collected  from  the  drcumstaaceit  n  » 
capable  of  being  proved  by  other  evidence,  aw 
v.  Hindmarsh,  2  Leach,  C.  C.  569. 

As  where  the  deceased  was  thrown  owriw 
into  the  sea,  and  never  heard  of  afterward*  * 

Rex  v.  Norwood,  1  East,  P.  C.  337,  id*£ 
petit  treason,  which  is  no  longer  a  dieuoctsfaft 
See  9  Geo.  4,  c.  31,  a.  2. 

An  indictment  for  manslaughter  ^ut^\- 
the  deceased  was  on  horseback,  and  that  the  •> 
soner  struck  him  with  a  stick,  and  that »» 
ceased,  from  a  well-grounded  apprehentiaajif 
further  attack,  which  would  have  ciidaa|cwsi 
life,  spurred  his  horse,  which  became  &*£**: 
and  threw  him,  giving  him  a  mortal  »**r 
The  evidence  was,  that  the  prisoner  aW*  ■• 
deceased  with  a  small  stick,  and  tatt  the  » 
rode  away,  and  the  former  rode  after  b»|""2 
upon  the  deceased  spurred  his  horse,  VB*rJT 
winced,  and  threw  him,  whereby  he  w»»*"J 
—Held,  that  this  evidence  sufficiently  ie*J0» 

5  C  *  '■ 


the  indictment    Rex  v.  InVheww, 
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opened,  that  A.,  having  malice  against  p.,  bad 
hired  H.  to  murder  him,  and  that  H.  did  so ;  bat 
that  H.  being  detected,  A.  had  murdered  H.  to 
prevent  a  discovery  of  his  (A.*s)  guilt  respecting 
the  mnrder  of  P.  Evidence  was  given  of  expres- 
sions of  malice  need  by  A.  towards  P. ;  and  it 
was  held  that  the  prosecutor  might  also  give  evi- 
dence to  show  that  H.  was  in  fact  the  person  by 
whom  P.  had  been  murdered.  Rex  v.  Clewes,  4 
C  &  P.  221— Littiedale. 
•  __ 

5.  Declaration*  in  Articulo  Morti$. 

Nothing  can  be  evidence  in  a  declaration  in  ar- 
ticulo mortis  which  would  not  be  so  if  the  party 
were  examined.  Rex  v.  Seller*,  Car.  C.  L.  233. 

Therefore,  anything  the  murdered  person  says 
as  to  facts  is  admissible;  but  not  what  he  says  as 
matter  of  opinion.   Id, 

To  render  the  declaration  of  the  deceased  ad- 
missible on  a  trial  for  manslaughter,  it  must 
lave  been  made  by  him  under  an  impression  of 
ilmost  immediate  dissolution;  and  it  is  not 
enough  that  the  deceased  should  have  thought 
hat  he  should  ultimately  never  recover.  Rex  v. 
Van  BrUduU,  3  a  &  P.  629— Hullock  and  Lit. 
ledale. 

Before  the  declaration«of  a  deceased  person  is 
eeeived  as  a  declaration  in  articulo  mortis,  the 
udge  will  hear  all  that  the  deceased  said  respect- 
ng  the  danger  in  wliich  he  considered  himself  to 
*e ;  and  it  will,  upon  this,  be  for  the  judge  to  de- 
side  whether  the  deceased  then  had  that  impres- 
ion  on  his  mind  which  would  render  his  decla- 
ation  admissible.  Id, 

Whether  or  not  dying  declarations  were  made 
mder  an  apprehension  of  danger,  must  be  deter- 
nined  by  the  judge,  in  order  to  receive  or  reject 
he  evidence;  and:  not  by  the  jury  after  the  evi- 
lence  is  received.  Rex  v.  John,  1  East,  P.  C. 
157:  S.P.  Rex  v.  Wellboum,  1  East,  P.  C  358: 
I  P.  Rex  v.  Hucke,  1  Stark.  523. 

The  apprehension  of  danger  may  appear  either 
rom  the  express  declaration  of  the  deceased  at 
he  time,  or  may  be  inferred  from  the  state  of  the 
round,  or  illness,  or  other  circumstances  indi- 
sating  the  same.   Id, 

If  the  deceased  thought  she  should  recover  at 
he  time  the  declarations  were  made,  they  ought 
lot  to  be  received  in  evidence.  Rex  v.  Wellbourn, 

East,  P.  C.  358;  1  Leach,  C.  C.  503,  n. 

In  murder,  the  declarations  of  the  deceased, 
fter  the  mortal  wound  is  given,  may  be  received 
n  evidence,  though  the  party  did  not  express  any 
pprehension  of  approaching  dissolution ;  but  the 
xaminalion  of  such  a  person  taken  by  a  magis- 
rate  extrajudicially  cannot  be  received.  Rex  v. 
Voodcock,  1  Leach,  C.  C.  500;  1  East,  P.  C.  354 : 
I  P.  Rex  v.  Dingier,  1  Leach,  C.  C.  504,  n.;  1 
P.  C.  357. 


The  declarations  of  a  deceased  person  are  evi. 
race,  though  at  the  time  they  were  made  the 
»ceaeed  thought  herself  better,  where  she  had 
oiformly  said,  both  before  and  after  they  were 
lade,  and  up  to  the  time  of  her  death,  that  she 
bow  she  should  die.  Rex  v.  Tlnckler,  1  East, 
.  C.354. 


Where  the  deceased  asked  his  surgeon  if  the 
wound  was  necessarily  mortal,  and  on  being  told 
that  recovery  was  just  possible,  and  that  there 
had  been  an  instance  where  a  person  had  reco- 
vered after  such  a  wound,  he  said,  "  I  am  satis- 
fied,"  and  after  this  he  made  a  statement: — Held, 
that  it  was  not  admissible  as  a  declaration  in  ar- 
ticulo mortis,  as  it  did  not  appear  that  the  de- 
ceased thought  himself  at  the  point  of  death,  for, 
being  told  that  the  wound  was  not  necessarily 
mortal,  he  might  still  have  a  hope  of  recovery. 
Rex  v.  Christie,  Car.  C.  L.  232— Abbott  and  Park. 

The  declarations  of  the  deceased  made  on  the 
day  he  was  wounded,  and  when  he  believed  he 
should  not  recover: — Held  admissible}  though 
he  did  not  die  until  eleven  days  afterwards ;  and 
though  the  surgeon  did  not  think  his  case  hope- 
less, and  continued  to  tell  him  so  until  the  day  of 
his  death.  Rex  v.  Motley,  1  R.  <fc  M.  C.  C.  97; 
Lew.  C.  C.  79. 

A  person  who  was  told  by  the  surgeon  that  she 
would  never  recover,  said  that  she  M  hoped  he 
would  do  what  he  could  for  her,  for  the  sake  of 
her  family.*'  He  again  told  her  that  there  was 
no  chance  of  her  recovery: — Held,  that  this 
showed  such  a  degree  of  hope  in  her  mind,  as  to 
render  a  statement  she  then  made  inadmissible 
as  a  declaration  in  articulo  mortis.  Rex  v.  Crock- 
ett, 4  C.  &.  P.  544 — BosanqueL 

Any  hope  of  recovery,  however  slight,  existing 
in  the  mind  of  a  deceased  at  the  time  of  his  mak- 
ing a  declaration,  will  render  it  inadmissible  as  a 
declaration  in  articulo  mortis ;  but  where  a  de- 
ceased knew  that  he  must  die,  and  the  magis- 
trate, previous  to  his  making  the  declaration,  de- 
sired him,  as  a  dying  man,  to  tell  the  truth,  and 
he  replied  that  he  would : — Held,  that  bis  decla- 
ration was  admissible.  Rex  v.  Hatnoard,  6  C.  & 
P.  157— Tindal. 

A  declaration  in  articulo  mortis,  made  by  a 
child  only  four  years  old,  is  not  admissible  in 
evidence  on  the  trial  of  an  indictment  for  the 
murder  of  such  child ;  because  a  child  of  such 
tender  years  could  not  have  had  that  idea  of  a 
future  state  which  is  necessary  to  make  such  a 
declaration  admissible.  Rex  v.  Pike,  3  C.  &  P. 
.598— Park. 

Parol  evidence  of  dying  declarations  which 
have  been  reduced  into  writing  cannot  be  re- 
ceived.   Rex  v.  Troutter,  1  East,  P.  C.  356. 

It  is  a  general  rule  in  criminal  cases,  that  dying 
declarations  are  admissible  only  where  the  death 
of  the  deceased  is  the  subject  of  the  charge,  and 
the  circumstances  of  the  death  are  the  subject  of 
the  dying  declaration ;  therefore,  where  a  defen- 
dant had  been  convicted  of  perjury,  and  obtained 
a  rule  nisi  for  a  new  trial,  pending  which  he  shot 
the  prosecutor,  and  on  showing  cause  against  the 
rule  for  a  new  trial,  an  affidavit  of  the  dying  de- 
clarations of  the  prosecutor,  relating  to  the  trans- 
action out  of  which  the  prosecution  for  perjury 
arose,  was  produced: — Held,  that  it  was  inad- 
missible. Rex  v.  Mead,  4  D.  &  R.  120 ;  2  B. 
&  C.  605. 

In  trials  for  robbery,  the  dying  declarations  of 
the  party  robbed  have  been  held  to  be  inadmis- 
sible. Anon.  PhiL  Evid.  225 ;  &  P.  Rex  v.  ZJoyd, 
4C.&P.233. 


744 


Homicide, 


[CRIMINAL  LAW] 


Homicide. 


Declarations  in  articulo  mortis  are  not  admis- 
sible on  an  indictment  for  administering  medicine 
to  procure  abortion.  Rex  v.  Hutchineon,  2  B.  &, 
C.  608,  n. 

Nor  on  an  indictment  for  perjury.  Rex  v. 
Mead,  4  D.  <fc  R.  120. 

The  declaration  of  a  convict  at  the  moment  of 
execution,  cannot  be  given  in  evidence  as  the  de- 
claration of  a  dying  man,  for  being  attainted,  his 
testimony  could  not  have  been  received  on  oath. 
Rex  v.  Drumnumd,  1  Leach,  C.  C.  337;  1  East, 
P.  C.  353,  n. 

6.  Trial,0  Judgment,  and  Execution  in  Murder, 

9  Geo.  4,  c.  31,  «.  4,  5,  $  6;  2  $  3  Will  4,  c. 
75, :  16.]— By  this  statute  the  stat.  25  Geo.  3, 
c  37,  is  repealed,  so  far  as  relates  to  this  subject 

If  a  stroke  be  given  at  sea,  and  the  party  dies 
in  Ireland,  quaere  where  shall  the  murder  be 
tried?  Rex  v.  FarreU,  1  W.  Black. 456.  This  is 
now  regulated  by  the  stat  9  Geo.  4,  c  31,  s.  8. 

The  case  of  Rex  v.  Radboume.  1  Leach,  C.  C. 
459;  1  East,  P.  C.  339,  356,  relates  to  petty 
treason,  which  is  not  now  a  distinct  offence. 

A  special  verdict  in  murder  must  6nd  that  the 
fact  was  committed  in  the  same  county  as  that  in 
which  it  was  laid  in  the  indictment,  or  no  judg- 
ment can  be  given  thereon.  Rex  v.  Haxel,  1 
Leach,  C.  C.  368. 

But  if  not,  it  may  be  amended  by  the  minutes 
taken  at  the  trial.    Id. 

A  trial  for.  murder  began  on  a  Tuesday  after- 
Boon,  and  was  concluded  an  hour  after  midnight; 
sentence  was  passed  immediately  after  conviction, 
and  the  prisoner  ordered  for  execution  on  the 
Friday.  Rex  v.  Edwards,  Car.  Cr.  Law,  88 — 
Bayley. 

A  judge  may,  if  he  see  fit,  order  a  person  con- 
victed of  murder  to  be  executed  immediately,  or 
at  any  time  within  48  hours  after  the  conviction, 
as  he  may  do  in  any  other  capital  felony.  Rex 
v.  Wyatt,  R.  &  R.  C.  C.  230;  1  Rubs.  C.  &  M. 
479. 

And  it  was  not  essential  to  award  the  day  of 
execution  in  the  sentence,  the  stat  25  Geo.  2,  a 
37,  being  in  that  respect  only  directory;  and  if  a 
wrong  day  was  awarded,  it  would  not  vitiate  the 
sentence,  if  the  mistake  be  discovered  and  set 
right  during  the  assizes.  By  six  judges  against 
three.    Id. 

The  bodies  of  executed  murderers  were  by  the 
common  law  at  the  king's  disposal,  and  therefore 
the  court  could  not  direct  them  to  be  hung  in 
chains;  but  by  2  <fc  3  Will.  4,  a  75,  s.  16,  the 
judge  may,  after  sentence  pronounced,  order  the 
body  to  be  hung  in  chains.  Rex  v.  Hall,  1  Leach, 
C.  C.  21. 

Quesre,  whether  on  passing  sentence  of  death 
on  a  conviction  for  murder,  the  award  of  dissec- 
tion and  anatomizing,  in  pursuance  of  25  Geo.  3, 
c.  37,  was  an  essential  part  of  the  sentence  to  be 
pronounced  by  the  judge  ?  Rex  v.  Fletcher,  R. 
oz,  R.C.  C.  58;  1  Russ.  C.  &  M.  479. 


The  omission  of  it  may  be  remedW  byfe 
judge  going  again  into  court  after  adjeanennt, 
from  his  lodgings,  and  ordering  the  presage) 
be  again  brought  up,  and  then  passing  the  peat 
judgment,  as  the  sentence  may  be  eonsesiei 
altered  at  any  time  during  the  aatisea.  H, 


7.  Murder  and  MentUnghtfr  swesi 

9  Geo.  4,  e.  31,  «.  7.]— By  this  sttdk,  tat 
stats.  33  H.  8,  c  23,  and  43  Geo.  3,  c.  Ill,  a* 
wholly  repealed. 

A  manslaughter  committed  in  Ouni  by  m 
alien  enemy  who  had  been  a  prisoner  of  va^ss' 
was  then  acting  as  a  mariner  on  board  an  anfhn 
merchant  ship,  could  not  be  tried  ken  ssar  i 
commission  issued  in  pursoance  of  the  ettsi 
33  Heo.  8,  c  23,  and  43  Geo.  3,  e.  113,  i* 
Rex  v.  Depardo,  1  Taunt  26.  Bstsfc9G»4 
c  31,  s.  7. 

The  statute  33  Hen.  8,  c  23,  extended  ton* 
ders  committed  out  of  the  realm,  and  sisn 
foreign  dominions.  Rex  v.  Ealing ,  Ctr.O.I* 
105:  S.  P.  Rex  v.  Sawyer,  Car. Cr. Law, ltt; 
R.  &  R.  C.  C.  174. 

A  British  subject  was  indictable  nnderttsfl 
Hen.  8,  c.  23,  for  the  murder  of  another  fres 
subject,  though  the  murder  was  commita^jHtta 
the  dominion  of  a  foreign  state.  Ret  ▼•  &*?*> 
R.  oYR.CC.  294;  Russ.  C.  &  M. 465. 

If  a  prisoner  of  war  abroad  entered cs  eovdei 
English  merchant  ship,  and  whilst  in  unt  ens- 
city  killed  an  Englishman  in  a  foreign  «*wj 
he  could  not  be  tried  for  it  here  nnderlhi* 
Hen.  8,  a  23,  and  the  43  Geo.  3,  c,  111  *" 
Depardo,  R.  &  R.  C.  C.  134;  1  Taunt* 

An  indictment  for  a  common  law  fc*aB7'^ 
mitted  abroad,  but  made  triable  under  tkts 
Hen.  8,  c.  23,  need  not  conclude  conuifas* 
statuti.  Rex.  v  Sawyer,  R.  &  R.  C.  C  Wl 
Russ.  C.  &  M.  465. 

An  indictment  on  33  Hen.  8,  c  23,  fr  * 
murder  of  one  British  subject  by  aM^*iV 
foreign  state,  stating  that  the  person  — j?j 
was  at  the  time  in  the  king's  P6*0*?**  j*? 
to  show  that  he  was  a  British  subject  ** 
Sawyer,  R.  &,  R.  C.C.294;  lRnss.C.*E» 

So,  the  conclusion  in  the  nvttdftMnUjst* 
offence  was  against  the  king's  peiP>,s^osw*> 
ficiently  that  the  prisoner  was  a  Bras*  » 
ject    Id. 

In  an  indictment  on  the  stat  9GeoieJU 
7,  for  murder  committed  by  a  Brits*  **F 
abroad,  it  must  be  averred  that  the  f^"T 
the  deceased  were  subjects  of  hie  Majont- 
prove  the  allegation  that  the  prisoner  •*«■* 
ject  of  bis  Majesty,  his  own  decsuiWJi ■£ 
dence  to  go  to  the  jury,  and  it  wiD  be  m  •»■ 
to  say,  whether  they  are  satisfied  that  hes 
fact  a  British-born  subject  A  bffl  of  jn**«» 
for  this  offence  ought  not  to  state  it  ***Lj 


committed  "  at  Boulogne,  in  the  ^N^V 
France,  to  wit,  at  the  parish  of  St  **vt 
Bow,  &cV'  and  it  being  so  *•***■*  <TZ 
reded  the  London  venue  to  be  irtf«*  -j 
the  bill  was  found  by  the  grand  }uji**ir 
sham,  4  C.  &  P.  394— Bayley  and 
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XV.  Shooting,  Stabbing,  Wounding,  Adminis- 
tering Poison,  &c,  with  Intent  to 
Murder,  6lc. 

9  Geo,  4,  e.  31,  s.  11  &  12.]— By  this  statute 
the  stats.  43  Geo.  3,  e.  58,  (Lord  EHenborough's 
Act,)  and  S3  &  23  Car.  2,  c  1,  the  Coventry  Act, 
are  wholly  repealed ;  and  by  the  stat  7  &  8  Geo. 

4,  c  27,  the  Black  Act,  9  Geo,  1,  c  22,  is  also 
wholly  repealed. 

1.  Shooting. 

[As  to  the  statutes,  see  supra.] 

[See  Title,  Homicide,  ante,  p.  737. ] 

The  cases  of  Rex  v.  Gastineaux,  1  East,  P.  C. 
412, 1  Leach,  C.  C.  417;  Rex  v.  Empson,  1  East, 
P.  a  412, 1  Leach,  C.  a  224 ;  Rex  v.  Harris,  3 
Leach,  C.  C.  923, 1  East,  P.  C.  Add.  xviii. ;  Re* 
v.  Grainger,  1  Leach,  C.  C.  64, 1  East,  P.  C.  14, 

5.  P.;  Rex  v.  Wells,  1  East,  P.  C.  44;  Rex  v. 
Davis,  1  Leach,  C.  C.  493,  1  East,  P.  C.  414; 
Rex  v.  Duroure,  1  Leach,  C.  C.  351,  I  East,  P. 
C.  415;  Rex  y.  Gibson,  1  Leach,  C.  C.  859,  2 
East,  P.  C.  508,  arc  cases  of  shooting  under  the 
provisions  of  the  Black  Act,  9  Geo.  1,  c  22, 
which  is  repealed. 

In  order  to  constitute  the  offence  of  attempting 
to  discharge  loaded  fire-arms,  within  stat  43  Geo. 
3,  c.  58,  they  must  have  been  so  loaded  as  to  be 
capable  of  doing  the  mischief  intended.  Rex  v. 
Cerr,  R.  &  R.  C.  C.  377 ;  1  Russ.  C.  &  M.  597; 
Rex  y.  Whitley,  Lew.  C.  C.  123. 

Where  on  an  indictment  on  43  Geo.  3,  c.  58, 
tor  maliciously  shooting  at  a  person,  it  appeared 
that  the  instrument  was  fired  so  near,  and  in 
such  a  direction,  as  to  be  likely  to  kill  or  do  other 
grievous  bodily  harm  to  such  person,  and  with  an 
intent  that  it  should  do  so,  the  case  was  within 
that  act,  although  it  were  loaded  with  powder 
ind  paper  only.  Rex  v.  Kitchen,  R.  &  R.  C.  C. 
>5;  I  Russ.  C.  &  M.  596. 

If  a  pistol  be  loaded  with  gunpowder  and  balls, 
nit  its  toucb*hole  be  plugged,  so  that  it  cannot 
►y  possibility  be  fired,  this  is  not  u  loaded  arms," 
ritbin  the  stat  9  Geo.  4,  c.  31,  ss.  11, 12.  Rex 
'.  Harris,  5  C.  &  P.  159,— Patteson. 

If  an  indictment  for  shooting  another,  with 
stent  to  murder,  Ate,  in  all  the  counts  aver  that 
he  pistol  was  loaded  with  powder  and  a  leaden 
tillet,  it  must  appear  that  the  pistol  was  loaded 
pith  a  bullet,  or  the  prisoner  will  be  entitled  to 
n  acquittal.  Rex  v.  Hughes,  5  C.  Sl  P.  156. 
'ark*  Parke,  and  Bolland. 

Evidence  of  a  wound  having  been  made  by 
SB  contents  of  a  pistol,  although  no  ball  was 
and,  and  of  its  having  made  a  loud  report,  with 
rference  to  its  size,  is  sufficient  to  go  to  a  jury 
P  its  having  been  loaded  with  ball.  Rex  v. 
Veaton,  1  Leach,  C.  C.  247. 

In  an  indictment  on  the  43  Geo.  3,  c.  58,  the 
ttent  laid  in  several  counts  of  the  indictment 
ae  to  murder,  to  disable,  or  to  do  some  grievous 
»dily  harm ;  the  intent  found  by  the  jury  was 

prevent  being  apprehended : — Held,  that  the 
nviction  was  bad,  for  that,  if  the  intent  was  to 
OTent  the  lawful  apprehension  of  the  prisoner, 
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itshoold  be  laid  so.    Rex  v.  Duffin,  R.  &  R,  C# 
C.  365.    1  Russ.  C.  &  M.  59a 

If  a  person  shoots  at  another  who  is  endea- 
vouring to  apprehend  him,  he  might  have  been 
convicted  on  the  usual  indictment  for  shooting 
with  intent  to  murder,  under  the  statute  43  Geo* 
3,  c  58,  although  shooting  at  a  person  with  in- 
tent to  prevent  his  apprehending  the  person 
shooting  is  a  distinct  and  capital  offence.  Rex 
v.  Davis,  1  C.  &  P.  306— Garrow. 

On  an  indictment  on  43  Geo.  3,  c  58,  the 
three  first  counts  alleged,  in  the  usual  form,  that 
J.  S.  did  shoot  at  A.  R,  and  went  on  to  state  that 
M.  and  N.  were  present,  aiding  and  abetting;  the 
second  and  third  counts  varying  from  the  first 
only  in  the  intent;  the  three  last  counts,  varying 
in  like  manner  as  to  the  intent,  stated  that  an 
unknown  person,  &c,  did  shoot  at  A.  Bn  &cn  and 
that  J.  S.  and  M.  and  N.  were  present,  aiding  and 
abetting  the  said  unknown  person  the  felony 
aforesaid,  in  manner  and  form  aforesaid,  to  do  and 
commit,  and  were  then  and  there  knowing  and 
privy  to  the  committing  of  the  said  felony,  against 
the  statute,  dec ;  but  omitted  to  charge  them  with 
being  feloniously  present,  &c. : — Held,  that  J.  & 
might  be  convicted  on  this  indictment,  although 
the  jury  negatived  his  being  the  person  who  fired 
the  pistol  at  A.  B.  Rex  v.  Towle,  R.  &  R,  C.  C. 
314.    2  Marsh.  466. 

Where  an  indictment  on  43  Geo.  ^c  58,  con- 
tained counts  both  for  actually  shooting  at,  etc., 
and  being  present,  aiding  and  abetting,  &cn  and 
there  was  evidence  to  go  to  the  jury  upon  both 
modes  in  which  the  offence  is  charged,  the  pro- 
secutor was  not  obliged  to  elect  whether  he  will 
proceed  on  the  counts  for  actually  shooting,  &c^ 
or  aiding  and  abetting,  dtc,  but  he  may  proceed 
on  the  whole  indictment  Id. 

Upon  an  indictment  for  maliciously  shooting, 
it  appeared  that  there  were  two  shootings;  but  it 
being  questionable  whether  the  first  shooting  was 
by  accident  or  design : — Held,  that  proof  of  the 
prisoner  having  intentionally  shot  at  the  person 
the  second  time,  was  evidence  to  show  that  the 
first  was  wilful    Rex  y.  Vols,  R.  &  R.  C.  C.  531. 

An  indictment  for  maliciously  shooting,  con- 
taining several  counts,  need  not  refer  distinctly 
to  the  shootings  in  the  respective  counts  as  by 
"last  aforesaid,"  if  such  count  concludes  witn 
the  words  u  with  intent  in  so  doing,  that  is  to  say, 
iu  so  shooting  at  the  said  T.  P.  as  aforesaid," 
such  words  being  grammatically  and  legally  re- 
ferable to  the  last  antecedent  matter.  Id. 


2.  Slabbing,  Cutting,  and  Wounding. 

[As  to  the  statute,  see  supra.] 

[See  tit.  Homicide,  ante,  p.  737.] 

The  cases  of  Rex  v.  Mills,  1  Leach,  C.  C.  259, 
1  East,  P.  C.  397;  Rex  v.  Carrott,  1  Leach,  C.  C. 
55, 1  East,  P.  C.  394;  Rex  v.  Tinkner,  1  Leach, 
C.C.  187,1  East,  P.  C.  398;  Res  v.  Lee,  1  Leach, 
C.  G.  51 ;  Rex  v.  Maekey,  1  East,  P.  C.  399,  are 
all  decided  on  the  Coventry  Act,  22  &  23  Car.  2, 
c  1,  which  is  repealed. 

On  an  indictment  for  nialiciously  cutting, 
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which  of  them  it  was;— secowfly,  that,  fircnnt 
expressions  used,  it  was  evident  thai  beta  sw 
thought  to  be  dead,  and  there  ©odd  be  bo  hunt 
to  murder,  &c ; — thirdly,  that  the  prisoner  taaj 
on  the  highway,  the  gamekeeper  and  h»  awn- 
ant  had  no  right  to  interfere  with  them.  TV 
prisoners  were  convicted,  and  the  jodgw  bdi 
the  conviction  right.  Rex  v.  Werner, iCkt 
525;  M.  C.C.  380. 


lioe  against  the  individual  cut  is  not  essential ; 
general  malice  is  sufficient  Rex  v.  Hunt,  1  R. 
ql  M.  C.  C.  93* 

An  intent  to  do  grievous  bodily  harm  is  suffi- 
cient, though  the  cut  is  slight,  and  not  in  a  vital 
part  Id. 

The  question  is  not  what  the  wound  is,  but 
what  wound  was  intended.  Id. 

By  the  case  of  Rex  v.  Akenhead,  Holt,  469, 
ear.  Bayley,  it  seemed  that  the  words  u  other 
grievous  bodily  harm"  apply  only  to  wounds  in 
a  vital  part,  inflicted  under  circumstances  which, 
in  case  of  death,  would  have  amounted  to  murder. 

Sot  in  the  case  of  Rex  v.  Griffith,  1  C.  &  P. 
298,  cor.  Park,  it  was  held,  that,  to  constitute  the 
offence  of  cutting  with  intent  to  murder,  it  is 
not  necessary  that  the  wound  should  be  near  a 
vital  part,  or  of  such  a  nature  as  to  be  likely  to 
cause  death. 

The  offence  of  "  maliciously  cutting,  with  in- 
tent to  resist  lawful  apprehension,*'  is  not  com- 
mitted where  the  party  has  no  notice  of  the  pur- 
pose of  the  officers.  Hex  v.  RicketU,  3  Camp. 
68— Lawrence. 

On  an  indictment  for  stabbing,  with  intent  to 
resist  lawful  apprehension,  it  must  be  shown  that 
the  officer  was  either  present  or  came  armed  with 
a  warrant  Rex  v.  Dyson,  1  Stark.  246— Le 
Blanc. 

On  an  indictment  for  cutting,  it  appeared  that 
the  prisoner  was  seen  in  the  night  entering  an 
outhouse  with  intent  to  commit  a  felony,  by  a 
person  who  went  and  informed  the  prosecutor  of 
it  The  latter  in  about  a  quarter  of  an  hour 
went  in  search  of  the  prisoner,  to  apprehend  him. 
The  prisoner  had  left  the  prosecutor's  premises, 
and  was  found  in  a  neighbouring  garden,  crouch- 
ed down  under  a  tree,  with  a  drawn  sword  in  his 
hand.  The  prosecutor  apprehended  the  prisoner, 
who  cut  and  wounded  him.  It  was  objected  that 
the  prosecutor  had  no  right  to  apprehend  the 
nrisoner,  and  that,  if  death  had  ensued,  it  would 
have  been  manslaughter  only.  The  prisoner  was 
convicted,  and  the  judges  held  the  conviction 
right  The  4th  and  6th  sections  of  the  Vagrant 
Aet,  5  Geo.  4,  c  83,  which  relate  to  the  appre- 
hending of  persons  armed  with  any  offensive 
weapon,  with  intent  to  commit  any  felonious  act, 
wen  cited  in  the  argument  Rex  v.  Hoxoartk, 
Carr.  Supp.  231.  8.  C.  R.  &  M.  C.  C.207. 

A  gamekeeper,  accompanied  by  his  assistant, 
met  four  poachers  on  the  highway,  one  carrying 
a  gun,  another  a  gun-barrel,  and  the  other  two, 
bludgeons.  There  had  been  previously  two  shots 
fired.  The  gamekeeper  said  to  his  assistant, 
*  mind  the  gun,"  and  the  assistant  laid  hold  of  it, 
and  then  the  gamekeeper  called  to  another  per 
aan ;  upon  this  three  of  the  poachers  knocked  him 
down  and  stunned  him,  and  when  he  came  to 
himsfirf  he  saw  all  of  them  near,  and  one  said  as 

a  passed  him,  ud — n  them,  we  have  done  them 
*  and  one  turned  back  and  cut  him 


On  an  indictment  for  cutting  and 
with  intent  to  do  grievous  bodily  him,  i  ■> 
soner  may  be  convicted  whose  main  md  a» 
cipal  intent  was  to  prevent  bis  lawful  apsNto 
sion,  if,  in  order  to.  effect  the  latter  intent,  beds 
intended  to  murder,  or  do  grievous  bodily  km 
&c  Ae*v.Ctf^lR.&M.CG85;Us.£ 
C.57.  See  Rex  v.  Tkomp*n,lK.k)LlC>* 
Rex  v.Xh^n,  and  Rex  v.  Dam,  sate,  p.  745. 

An  indictment  under  43  Geo.  3,  c  58,  fa  ea- 
ting and  maiming  with  intent  to  murder  ud# 
able,  was  not  supported  by  evidence  oft  orfsf 
with  intent  to  produce  a  temporary  (fink&J'J 
a  person  lawfully  apprehending  the  prisaoff  aw 
he  could  effect  his  own  escape.  Rex  f.  J*/v 
R.&M.C.C.29.    1  Russ.  C.  &  M.  599. 

Cutting  a  female  child's  private  parts,  ■)■* 
enlarge  them  for  the  time,  may  be  coaaVkiat" 
doing  her  grievous  bodily  harm,  within  the  ■*■ 
43  Geo.  3,  c  58,  and  done  with  that  isk*t> 
though  the  hymen  is  not  injured,  the  nesss* 
not  deep,  and  the  wound  eventually  »  **** 
gerous.  Rex  v.  Cox%  R.  &  R.  GC.368.  1** 
C.  &  M.  598. 

A  blow  with  a  square  iron  bar,  which  sjW 
a  contused  or  lacerated  wound,  has  becsMg 
not  to  be  a  cutting  within  Lord  EUenbtftsPj 
act,  43  Geo.  3,  c  58.  Rex  v.  Adam,  1  R»u 
&  M.  597 — Lawrence. 

And  where  a  similar  wound  wu  F**  *T 
head  by  a  blow  with  the  metal  seabUrf  «» 
sword,  which  was  sheathed  at  the  &jM* 
held  not  to  be  a  cutting.  Rex  v.  Wfcy*V 
Russ.  C.  &  M.  597— Bayley. 

But  if  a  cutting  be  inflicted,  the  case  ■  tjjjj 
the  htatute,  though  the  instrument  (an  hw** 
is  not  intended  for  cutting,  nor  od*1^^ 
to  cut,  but  generally  used  to  facedoon\*fry 
though  the  intention  was  not  to  cxA%^!fi,^L 
some  other  mischief.  Rex  v.  Ibsaws,  I  *■* 
C.&M.59a    R.&R.C.C1& 

And  a  blow  with  the  handle  of  a  *tb*M 
not  a  cutting,  though  it  make  an  incaios.  J"* 
1  Russ.  C.  &  M.  597— Dallas. 

An  indictment  on  43  Geo.  3,  e.  5fi|  "*tJ 
J.  Sn  was  not  supported  by  ef?*nC*i\L^ 
wounds  were  inflicted  by  sta0^n&^r/?fi£: 
cutting.  Rex  v.  AfvOmnsC,  JL  JtHC&» 
1  Russ.  C.  &.  M.  597. 

As  the  statute  used  the  words  *■*• £  * 
the  alternative,  so  as  to  distrnguishtheA"* 
Unction  should  be  attended  to.  H- 


on  the 
left  leg,  and  all  then  ran  away.    It  was  objected, 

first,  that  the  wounding  of  the  leg  was  the  act  ofl  cutting  within 'the  statute.    *»* 
—  alone,  and  there  was  no  evidence  to  show  &  R.  C.  C.  104    1  Ross.  C  &  M.  »' 


A  striking  over  the  free  aifd  head  •** 
sharp  or  claw  part  of  a  hammer  ••"VjJrJ 
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Braking  a  person's  collar  bone,  and  braising 
him,  is  not  a  wounding  within  the  stat  9  Geo.  4, 
c  31,  s.  12.  He*  v.  Wood,  4  C.  &  P.  381— Fif- 
teen Judges. 

Inflicting  a  wound  on  a  person  by  throwing  a 
sledge-hammer  at  him,  is  a  wounding  within  the 
stat  9  Geo.  4,  c.  31,  s.  11, 12,  although  the  sledge, 
hammer,  from  being  blunt,  was  not  an  instrument 
calculated  to  inflict  a  wound.  Rex  v.  Withers, 
4  C.  &  P.  446;  M.  C.  C.  R.  294— Vaughan  and 
Alderson. 

If  a  person  strike  another  with  a  bludgeon, 
ind  break  the  skin  and  draw  blood,  this  is  a  suf- 
ficient wounding  to  be  within  the  stat  9  Geo.  4, 
c  31,  s.  11  &  12.  Under  that  stat  it  is  not  at 
ill  material  what  the  instrument  is  with  which 
the  party  is  wounded.  Rex  v.  Payne,  4  C.  &.  P. 
558— Patteson. 

If  a  person,  for  the  purpose  of  accomplishing 
i  robbery,  wound,  by  means  of  kicking,  the  skin 
)f  the  party  whom  he  is  endeavouring  to  rob,  he 
j  punishable  under  the  stat  9  Geo.  4,  c.  31,  s.  12, 
f  the  jury  find  that  his  intent  was  either  to  dis- 
iMe  or  do -grievous  bodily  harm.  Rex  v.  Shad- 
toft,  5  C.  4b  P.  504 — Denman  and  Vanghan. 

In  an  indictment  for  wounding  with  intent  to 
norder,  Awx,  the  instrument  or  means  by  which 
be  wound  was  inflicted  need  not  be  stated,  and, 
f  stated,  do  not  confine  the  prosecutor  to  prove 
.  wound  by  such  means.  Rex  y.  Briggs,  M.  C. 
XR.  318;  Lew.  C.  C.  61. 

A  wound  from  a  kick  with  a  shoe  will  be  with- 
n  the  9  Geo.  4,  c.  31,  s.  12.    Id. 

On  an  indictment  which  charges  the  wound  to 
sure  been  inflicted  by  striking  with  a  stick,  and 
icking  with  the  feet,  proof  that  the  wound  was 
ansed  either  by  a  blow  from  a  stick,  or  a  kick, 
'ill  be  sufficient,  though  it  be  uncertain  by  which 
f  the  two  it  was.    Id. 

A.  was  indicted  for  stabbing  B.,  there  being  an- 
ther  indictment  against  him  for  stabbing  C. : — 
[eld,  that  on  the  trial  of  the  indictment  for  stab- 
ing  B.,  both  C.  and  the  surgeon  may  be  asked 
i  to  what  kind  of  wound  C.  received,  with  a  view 
'  identifying  the  instrument  used.  Rex  v.  Fur- 
■y,  6  C.  &  P. — Gaselee  and  Parke. 

The  case  of  Rex  y.  Amarro,  R.  &  R.  C.  C.  286, 
laied  to  this  offence  if  committed  at  sea,  but  that 
now  regulated  by  the  stat  9  Geo.  4,  c.  31,  s.  32. 

3.  Amdinietering  PoUon. 
[As  to  the  stat  $ee  ante,  p.  745.] 

It  is  not  an  administering  of  poison  unless  the 
toon  be  taken  into  the  stomach.  Therefore 
lere  a  prisoner  was  indicted  for  administering 
toon  to  E.  D.,  with  intent  to  murder  her ;  and 
9  proof  was  that  he  gave  her  a  bit  of  a  cake 
lich  contained  arsenic  and  sulphate  of  copper, 
rich  she  put  into  her  mouth,  but  which  she  spit 
t  again  without  having  swallowed  any  part  of 
—-Held,  by  the  twelve  judges,  that  it  was  not 
ficient  to  convict  Rex  v.  Cadman,  Car.  Cr. 
w,237. 

[f  a  servant  put  poison  into  a  coffee-pot  which 
■tains)  coffee,  and,  when  her  mistress  comes 


down  to  breakfast,  the  servant  tells  the  mistress 
that  she  has  put  the  coffee-pot  there  for  her  (the 
mistress's)  breakfast,  and  the  mistress  drink  the 
poisoned  coffee — This  is  a  "  causing  the  poison 
to  be  taken,"  within  the  stat  9  Geo.  4,  c  31,  s. 
11,  and  the  servant  is  therefore  indictable  under 
that  act  Semble,  that  this  is  also  an  "  adminis- 
tering," within  that  act ;  as,  to  constitute  an  ad- 
ministering, it  is  not  necessary  that  the  poison 
should  be  delivered  by  the  hand  of  the  party. 
Rex  v.  Harley,  4  C.  &  P.  369— Park. 

If  A*  sends  poison  intending  it  for  B.,  and  with 
intent  to  kill  Bn  and  it  comes  into  the  posses 
sion  of  G,  who  takes  it,  A.  may  be  indicted  on 
the  stat  9  Geo.  4,  c  31,  s.  11,  for  "administer- 
ing"  it  to  C.  Rex  v.  Celia  Daw,  6  C.  &  P.— 
Gurney. 

A  prisoner  was  indicted  for  mixing  sponge 
with  milk,  and  administering  it  with  intent  to 
poison.  The  indictment  was  held  insufficient, 
because  it  did  not  aver  that  the  sponge  was  of  a 
deleterious  or  poisonous  nature.  Rex  v.  EHx*~ 
beth  Powlte,  4  C.  &  P.  571. 

XVI.  Administering  to  raoctntE  AsoanoH. 

9  Geo.  4,  c.  31,  8. 13.]— By  this  stat  the  stat 
43  Geo.  3,  c.  58,  (Lord  Ellenborough's  Act),  is 
wholly  repealed. 

The  expression  "  quick  with  child,"  in  the  sta- 
tute 43  Geo.  3,  c.  58,  s.  1,  meant  when  the  woman 
has  felt  the  child  move  within  her.  Goldemitk'e 
cage,  3  Camp.  76— Lawrence. 

Upon  an  indictment  on  that  statute  charging 
that  the  prisoner  administered  a  mixture  for  the 
purpose  of  procuring  abortion,  it  was  unnecessary 
to  prove  that  the  mixture  was  noxious  or  de- 
structive, or  even  that  the  woman  was  actually 
with  child.    Id. 

The  interpretation  to  be  put  upon  the  words 
"  quick  with  child,"  in  stat  43  Geo.  3,  c.  58,  s.  1, 
must  be  feeling  the  child  alive  and  quick  within, 
at  whatever  time  the  foetus  may  have  a  separate 
existence.  Rex  v.  Phillipe,  1  Russ.  C.  &  M.  554; 
3  Camp.  77. 

On  an  indictment  for  administering  a  drug  to 
a  woman  to  procure  abortion,  she  not  being  quick 
with  child ;  if  it  appear  that  the  woman  was  not 
with  child  at  all,  the  prisoner  must  be  acquitted, 
although  it  appear  that  the  prisoner  thought  that 
she  was  with  child,  and  gave  her  the  drug  with 
an  intent  to  destroy  such  child.  Rex  y.  Scudder, 
3  C.  &  P.  605;  Id.  JL6lM.CC. 216. 

XVII.  Concealbdent  or  Birth  or  Dead  Cmx- 

DSJCIf. 

9  Geo.  4,  e.  31,  8.  14.]— By  the  stat  9  Geo.  4, 
c.  31,  the  stat.  43  Geo,  3,  c  58,  (Lord  Ellenbo- 
rough's Act),  is  wholly  repealed. 

The  cases  of  Rex  v.  Prat,  1  East,  P.  C.  299, 
and  Rex  v.  Jefiard,  Id^  relate  to  offences  under 
the  stat.  21  Jac.  1,  c.  27,  which  was  repealed  by 
43  Geo.  3,  c.  58. 

The  act  of  throwing  a  bastard  child  down  the 
privy » by  its  mother,  was  evidence  of  an  endeavour 
to  conceal  the  birth,  within  the  43  Gee,  3,  c  58, 
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Bape,  f c. 


«.&  lkxv.Cor*t*itf,IL&ILC.C.337;  IRuw. 
C.  &  M.  477. 

A  woman  may  be  found  guilty  of  concealment, 
although  from  appearances  it  is  probable  that 
the  child  was  still-born,  and  although  the  birth 
was  probably  known  to  an  accomplice.  Rex  v. 
Cornwall,  1  Russ.  C.  &,  M.  477;  1  R.  &  R.  C. 
C.  336. 

If  a  mother,  who  had  communicated  her  preg- 
nancy to  persons  not  implicated  with  her  in  the 
concealment,  or,  to  the  knowledge  of  any  other 
persons,  make  preparations  for  her  confinement, 
it  would  have  been  an  answer  to  a  charge  of  con- 
cealment, under  statute  43  Geo.  3,  c.  58 ;  Rex  v. 
Southern,  1  Russ.  C.  &  M.  47&— Baylcy. 

A  woman  was  delivered  of  a  child,  whose  dead 
body  was  found  at  her  father's  house  in  a  bed 
among  the  feathers.  There  was  no  evidence  to 
show  who  placed  it  there,  but  it  being  proved 
that  the  woman  had  sent  for  a  surgeon  at  the 
time  of  her  confinement,  and  had  prepared  child's 
clothes,  the  learned  judge  directed  an  acquittal  on 
the  charge  of  endeavouring  to  conceal  the  birth. 
Rex  v.  Higley,  4  C.  &,  P.  366— Park. 

Whether  a  prisoner  be  charged  with  the  mur- 
der of  her  bastard  child  by  the  coroner's  inquisi- 
tion, or  by  a  bill  of  indictment  returned  by  the 
grand  jury,  she  might  have  been  found  guilty  un- 
der 43  Geo.  3,  c.  58,  of  endeavouring  to  conceal 
the  birth.  Rex  v.  Maynard,  1  Russ.  C.  &  M. 
477;  R.  Sl  M.  C.  C.  240:  &  P.  Rex  v.  Cole,  2 
Leach,  C.  C.  1955 :  8.  P.  3  Camp.  371 :  8.  P. 
Mex  v.  Debeon,  Lew.  C.  C.  43. 

The  stat  43  Geo.  3,  c.  58,  only  empowered  a 
jury  to  find  the  prisoner  guilty  of  the  conceal- 
ment of  the  birth  of  a  bastard  child  when  she  was 
tried  upon  an  indictment  for  the  murder  of  such 
child,  and  did  not  make  the  concealment  an  of- 
fence for  which  an  indictment  could  be  preferred. 
Rex  v.  Parkinson,  1  Russ.  C.  &  M.  475— Bavley. 
But  that  is  now  altered  by  the  stat  9  Geo.  4,  c 
31,  s.  14. 

On  all  inquests  held  on  the  body  of  dead  bas- 
tard children,  it  is  the  bounden  duty  of  the  coro- 
ner to  tell  the  jury,  in  all  cases  where  there  is 
not  the  most  clear  and  decisive  proof  that  the 
child  was  born  alive,  that  they  ought  never 
to  think  of  returning  a  verdict  of  wilful  murder 
against  the  mother.  Rex  v.  Baylry,  Car.  Cr. 
Law,  243— Vaughan. 


XVIII.  Sodomy. 

9  Of.  4,  c.  31,  $.  15,  ia]— By  this  stat.  the 
■tats.  25  Hen.  8,  c  6,  and  5  JEliz.  c.  17,  are 
wholly  repealed. 

To  constitute  the  offence  of  sodomy,  the  act 
must  be  in  that  part  where  sodomy  is  usually 
committed;  for,  the  aet  in  a  child's  mouth  does 
not  constitute  the  offence.  Rex  v.  Jacob*,  1  Russ. 
G.  At  M.  568;  R.  &  R.  C.  C.  331. 

A  person  forced  open  a  child's  mouth,  and  put 
in  his  private  parts,  and  proceeded  to  a  comple- 
tion of  his  lost : — Held,  that  this  did  not  consti- 
tute the  offence  of  sodomy.    Id. 


An  unnatural  connexion  with  an  tsWtf 
the  fowl  kind  was  not  sodomy,  before  us  «*• 
9  Geo.  4,  c  31,  s.  15,  a  fowl  not  cannf  wsw 
the  term  "beast,"  [the  words  of  the  aU9G» 
4,  c  31,  s.  15,  are  uany  animal"]:  tad  it  tw 
agreed  clearly  not  to  be  sodomy  when  the  wd 
was  so  small  that  its  private  parts  woaU  nstsi- 
mit  those  of  a  man,  and  were  torn  in  the  ittsnt 
Rexv.Mulreaty,!  Russ.  a  &  M.  568. 


Proof  of  injectio  semmis,  as  weD  it 
tion,  were  essential  in  an  indictment  for  lOSBty 
Rex  v.  Parker,  1  Russ.  C.  &  M.  560:  &P.  J» 
v.  Duffin,  1  East,  P.  C.  437. 

And,  therefore,  proof  of  penetration,  brt«s» 
sion  out  of  the  body,  was  not  sufficient.  U. 

But  since  the  stat  9  Geo,  4,  e.  31»aftfc 
crime  is  complete,  if  the  jury  be  arisM  wit 
penetration  took  place.  Rex  v.  Rttbjm, * 
C.C.R.342.  See  the  cose  of  Rex  v.Gw,|* 
p.  749. 

XIX.  Rape  and  Abuse  or  Cmu*» 

9  Geo.  4,  c.  31  as.  16, 17, 1&H&7  ****. 
the  stats.  3  Edw.  1,  c  13;  13  Edw.  l,t  *!• 
Ric.2,c6;  and  18  EUl,  a  7,  are itsedni 

A  boy  under  the  age  of  fourteen  eaonot  W«* 
victed  of  an  assault  with  intent  to  ooonamt  nfi 
Rex  v.  Eldertfunc,  3  C.  &  P.  396-Vtsjk 

Having  carnal  knowledge  of  a  married  tw* 
under  circumstances  which  induced  be?  tosf> 
pose  it  is  her  husband :— Held,  by  eight  W* 
four  judges,  not  to  amount  to  a  ripe.  **1 
Jackeon,  R.  dDR.CC.  487. 

A  prisoner  may  be  convicted  of  rape  ir1,*J 
unsupported  evidence  of  an  infant  wafer  fj**f 
discretion,  if  the  jury  are  satisfied  that  tfcM* 
dence  is  such  as  to  leave  no  reajontble  <W« . 
the  prisoner's  guilt  Anon.  1  Roe*  C  •  * 
566— Rooke. 

In  cases  of  carnal  knowledge  of  can** £ 
infant  witness,  though  under  seven  y"*j£ 
if  apprized  of  the  nature  of  an  an  osth,  n»» 
sworn.  Rex  v.  Brosier,  1  Leach,  &C. «•* 
East,P.C443.  And  see  Res  v.  />■**  lift 
P.  C.  442. 


In  an  indictment  for  a  rape,  the  ^^^ 
the  girl  taken  before  the  committing;  *Ji"^ 
and  signed  by  him,  may,  after  her  «p***»J>^? 
in  evidence  at  the  trial  of  the  prisoner,  isi*r 
it  was  not  signed  by  her,  and  she  ■•T5 
twelve  years  of  age,  provided  she  wm  ■**» 
appeared  competent  to  take  an  oath;  tt*11  ^ 
facts  necessary  to  complete  the  ojm**1^ 
collected  from  her  testimony  »  P*?f*l- 
dence.  Rex  v.  Rests****,  2  Leaei,CU ■*» 
1  East,  P.  C  440. 

Proof  of  injectio  semmis,  as  weB  «  f"J£ 
tion,  was  essential  in  an  iwKctmeotnf  iM*  j 
fore  the  stat  9  Geo.  4,  c  31.  *» *fEi» 
East,  P.C.  439:  &P.  Jfe*  v.Cs*«,i  »r£ 
438 ;  but  see  Rex  v.  SheruUn,  1  B+?.&<» 
Rex  v.  Harmwood,  1  East,  P.  C  4* 

Before  the  stat  9  Geo.  4,  c.  31,  a  W"*^ 
thing  occurred  to  create  an  ahum  *  *  £* 
whtfe  he  ww  perpetrating  the  dsnwitf  *T> 


Rape,  4-c.  [CRIMINAL  LAW]  Mductum. 
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it  was  left  to  the  jury  to  say  whether  he  left  the 
body  re  iafecta,  because  of  the  alarm,  or  whether 
he  left  it  became  his  purpose  was  accomplished. 
Rex  v.  Burrows,  R.  &  R.C.C.519;  lRuss.C. 

«l  M.  561* 

Since  the  stat  9  Geo.  4,  c  31,  the  offence  of 
rape  is  made  out  by  proof  of  penetration  only ; 
and  in  such  case  a  prisoner  must  be  found 
guilty,  although  there  was  no  emission,  and 
although  he  did  not  withdraw  himself  merely 
because  he  was  satisfied.  Rex  v.  Jennings,  4  C. 
&  P.  249— Huliock.    Lew.CC.  93. 

The  9  Geo.  4,  c  31,  s.  18,  does  not  make 
emission  unnecessary  to  complete  the  offence  of 
rape.  Rex  v.  Russell,  2  M.  &  M.  122— Taunt 
See  Rex  v.  Coulthart,  Lew.  a  C.  94 

But  in  the  case  of  Rex  v.  Cox,  5  P.  &  C.  297 : 
M.  C.  C.  337,  which  is  subsequent  to  ail  these 
cases,  the  jury  found  that  there  had  been  pene- 
tration, but  that  there  had  not  been  any  emission 
from  the  prisoner ;  and  the  fifteen  judges  held 
that  the  prisoner  was  rightly  convicted  of  rape. 
See  Rex  v.  Reekspear,  ante,  p.  748. 

Any  the  slightest  penetration  is  sufficient, 
rren  though  it  do  not  break  the  hymen.  Rex  v. 
Raw**,  1  East,  P.  C.  438. 

If,  in  a  case  of  rape,  there  has  not  been  saffi- 
sient  penetration  to  rupture  the  hymen,  the  of. 
fence  as  not  complete.  Rex  v.  Gammon,  5  C.  & 
P.  331. 

Upon  an  indictment  for  a  rape,  the  woman  is 
tot  compellable  to  answer  whether  she  has  not 
lad  connection  with  other  men,  or  with  a  parti- 
ular  person  named.  Rex  v.  Hodgson,  R.  &  R. 
:.  C.  211— Gurney. 

Nor  is  evidence  of  her  having  had  such  con- 
nection admissible.    Id. 

A  general  conviction  of  a  prisoner  charged 
oth  as  principal  in  the  first  decree,  and  as  an 
ider  and  abettor  of  other  men  in  rape,  is  valid 
a  the  count  charging  him  as  principal.  Rex  v. 
Mike;  M.  C.  C.  R.  354 

On  such  an  indictment,  evidence  may  be  given 
f  several  rapes  on  the  same  woman,  at  the  same 
me,  by  the  prisoner  and  other  men,  each  assist- 
ig  the  other  in  turn,  without  putting  the  prose- 
itor  to  elect  on  which  count  to  proceed.    Id. 

But  the  character  of  the  prosecutrix  as  to  ge- 
eral  chastity  may  be  impeached  by  general  evi- 
snee.    Rex  v.  Clarke,  2  Stark.  241— Holroyd. 

A  defendant  will  be  acquitted  in  an  indictment 
r  an  assault  with  intent  to  ravish,  if  the  evi- 
nce amounts  to  proof  of  an  actual  rape.    Rex 

Harmwood,  1  Russ.  C.  &.  M.  560,  564.  1  East, 
.  C.  411. 

Under  an  indictment  for  an  assault  to  commit 
rape,  the  defendant  may  impeach  the  prosecu- 
ix's  character  for  chastity  by  general,  but  not 
r  particular  evidence.  Rex  v.  Clarke,  2  Stark. 
11 — Holroyd. 

The  fact  of  her  making  complaint  of  the  out- 
ge,  and  the  state  in  which  she  was  at  the  time 
«"^"g  the  complaint,  are  evidence.    Id. 

On  a  trial  for  rape,  the  prisoner  may  give  evi- 
toat  the  woman  bore  a  notoriously  bad 


character,  for  want  of  chastity  and  common  de- 
cency, or  that  she  had  before  been  criminally 
connected  with  the  prisoner ;  but  he  cannot  show 
that  she  had  a  criminal  connection  with  other 
persons.    Hodgson's  case,  1  Phil.  Evid.  165. 

Nor  i*  the  woman  obliged  to  answer  as  to  the 
latter  fact    Id. 

On  the  trial  of  an  indictment  for  a  rape;  it  was 
held,  that  the  prisoner's  counsel  might  ask  the 
prosecutrix  the  following  questions,  with  a  view 
to  contradict  her :  u  Were  you  not,  on  — — , 
(since  the  time  of  the  alleged  offence),  walk- 
ing in  the  High  street  at  Oxford  to  look  oot  for 

men?"    "Were  you  not,  on  f  (since 

the  time  of  the  alleged  offence),  walking  in  the 
High  street  with  a  woman  reported  to  be  a  com- 
mon prostitute?" — Held,  also,  that  evidence 
might  be  adduced  by  the  prisoner,  to  show  the 
general  light  character  of  the  prosecutrix,  and 
that  genera]  evidence  might  be  given  of  her 
being  a  street- walker ;  but  semble,  that  evidence 
of  specific  acts  of  criminality  by  her  would  not 
be  admissible.  Rex  v.  Barker,  3  C.  &  P.  589— 
Park  and  Parke. 

A  prisoner  was  charged  with  carnally  abusing 
a  child  under  ten  years  old,  on  Feb.  5, 1832.  1? 
prove  the  child  under  ten  years  old,  an  examined 
copy  of  the  register  of  her  baptism  on  Feb*  9, 
1822,  was  put  in,  and  the  child's  father  stated, 
that  he  left  his  house  about  a  week  before  the 
9th  of  Feb.,  1822,  his  wife  not  being  then  con- 
fined ;  and  that  on  his  return  on  that  day  he 
found  this  child,  and  was  told  by  his  wife's 
mother  that  it  had  been  born  on  the  day  be- 
fore:— Held,  that  this  was  not  sufficient  evi- 
dence of  the  child's  being  under  ten  yean  old. 
Rex  v.  Wedge,  5  C.  &  P.  298— Littledale  and 
Taunton. 

The  first  count  of  an  indictment  charged  an 
assault  with  intent  to  ravish ;  the  second,  a  com- 
mon assault  The  record  went  on  to  state,  that 
the  jury  found  the  defendant  guilty  of  the  mis- 
demeanour and  offence  in  the  said  indictment 
specified,  in  manner  and  form  as  by  the  said  in- 
dictment is  alleged  against  him,  and  the  judg- 
ment was,  imprisonment  and  hard  labour:— 
Held,  on  writ  of  error,  that  the  word  misde- 
meanour was  nomen  collectivum,  and  that  the 
finding  of  the  jury  was  in  effect,  that  the  defen- 
dant was  guilty  of  the  whole  matter  charged, 
and  that  the  judgment  was  therefore  warranted 
by  the  verdict    Rex  v.  Powell,  2  B.  dt  Adol.  75, 

XX.  Abduction. 

9  Geo.  4,  c.  31,  s.  19  &  20.]— By  this  stat,  3 
Edw.  1,  c.  13;  3  Hen.  7,c.  2 ;  39  Eliz.  c  9 ;  4  & 
5  Ph.  &  M.  c.  8;  and  1  Geo.  4,  c  115,  are  re- 
pealed ;  and  also  so  much  of  the  stat  6  Ric  2,  s. 
1,  c.  6,  as  relates  to  this  subject 

On  a  prosecution  on  the  stat  3  Hen.  7,  c.  2, 
it  was  essential  that  there  should  be  a  continu- 
ance of  the  force  into  the  county  where  the 
defilement  took  place.  Rex  v.  Gordon,  1  Russ. 
C.  &.  M.  572. 

In  cases  of  this  kind  the  wife  is  a  witness  as 
well  for  as  against  her  husband,  although  she  has 
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cohabited  with  him  from  the  day  of  the  marriage. 
Rex  v.  Perry,  1  Rosa.  C.  &  M.  577. 

Where  several  defendants  were  indicted  for  a 
misdemeanour  in  conspiring  to  carry  away  a 
young  lady,  under  the  age  of  sixteen,  from  the 
custody  appointed  by  her  father,  and  to  cause  her 
to  marry  one  of  the  defendants ;  and,  in  another, 
for  conspiring  to  take  her  away  by  force,  being 
an  heiress,  and  to  marry  her  to  one  of  the  defen- 
dants:— Held,  that  assuming  the  young  lady  to 
be  at  the  time  the  lawful  wife  of  one  of  the  de- 
fendants, she  was  a  competent  witness  for  the 
prosecution,  although  there  was  no  evidence  to 
support  that  part  of  the  indictment  which  charged 
force.    Rex  v.  Wakefield,  2  Rush.  C.  &  M.  605. 

Although  the  woman  is  taken  away  as  well  as 
married  with  her  own  consent;  yet,  if  this  be  ef- 
fected by  means  of  any  fraud  practised  upon  her 
to  induce  her  to  go  with  the  offender,  and  to  con- 
sent to  marry  him: — Semble,  that  he  is  equally 
within  the  act,  for  her  mind  being,  in  a  state  of 
delusion  by  means  of  the  fraud,  she  cannot  be 
considered  as  a  free  agent  to  give  any  consent 
Rex  v.  Wakefield,  Dea.  C.  L.  4 


XXI.  Bigamy. 

9  Geo.  4,  c.  31,  *.  22;  3  Geo.4,c.  75;  4  Geo. 4, 
c.  76.1— By  the  stat  9  Geo.  4,  c.  31,  the  stats.  1 
Jac  i,  c  11,  and  35  Geo.  3,  c  67,  are  repealed ; 
and  so  much  of  4  Ed.  1,  s.  3,  and  18  Ed.  3,  s.  3, 
and  1  Ed.  6,  c  12,  as  relates  to  this  subject. 

The  age  of  consent  within  the  provision  of  s.  3, 
1  Jac  1,  c  11,  was  fourteen  years  in  a  man,  and 
twelve  in  a  woman.    Rex  v.  Gordon,  R.  &  R. 

c.c.4a 

No  divorce  of  an  ecclesiastical  court  was  within 
the  third  exception  of  the  stat  1  Jac.  1,  c.  1,  un- 
less it  is  a  divorce  of  a  court  within  the  limits  to 
which  the  statute  extends.  Rex  v.  Lolly,  1  Rubs. 
G  &  M.  190;  R.  &  R.C.  C.  237. 

Therefore,  it  was  no  defence  to  prove  a  divorce 
a  vinculo  matrimonii  before  the  second  marriage, 
if  such  divorce  were  out  of  England,  unless  upon 
a  ground  which  by  the  law  of  England  would 
warrant  such  a  divorce.    Id. 

Where  a  prisoner,  having  been  apprehended 
for  larceny,  is  detained  in  the  same  county  for 
bigamy,  the  detainer  is  such  an  apprehension  as 
would  warrant  the  indicting  him  m  that  county, 
under  1  Jac.  1,  c.  11.    Rex  v.  Gordon,  R.  &  R, 

c.c.4a 

On  the  trial  of  an  indictment  for  bigamy  in 
the  county  where  the  party  was  apprehended,  and 
not  where  the  second  marriage  was  had,  the  ap- 
prehension in  the  county,  if  a  warrant  has  issued, 
must  be  proved  by  the  production  of  the  warrant, 
in  order  to  give  the  court  jurisdiction.  Rex  v. 
Forsyth,  2  Leach,  C.  C.  826. 

A  sentence  of  jactitation  is  not  conclusive  evi- 
dence against  an  indictment  of  bigamy ;  for  its 
validity  may  be  impeached  as  having  been  ob- 
tained by  fraud.  Duchess  of  Kingston**  case,  1 
Leach,  C.  C.  146;  1  East,  P.  C.  468. 

By  Irish  stat  9  Geo.  2,  c  11,  "the  marriage 
of  a  minor  without  consent  is  void :  but  if  no  suit 


be  commenced  within  one  year  after  tbe  nornfi, 
it  shall  be  good."  Therefore  where  it  append 
in  a  case  of  bigamy  that  the  first  manage  »a 
celebrated  in  Ireland  by  license,  when  toe  pie* 
er  was  a  minor,  without  his  father1!  eooiests- 
Meld,  that  it  was  no  defence,  as  more  thniwa 
had  elapsed  from  the  time  of  the  marriaga  » 
v.  Jacobs,  Car.  Cr.  Law,  255 ;  ft.  &  M.G  C.  1#; 
S.  P.  Rex  v.  Riordan.    Id. 

Semble,  that  assuming  a  fictitious  bum** 
the  second  marriage  will  not  prevent  the  «fa*) 
from  being  complete.  Rex  v.  AQitn,  1  Is*& 
&  M.  201,  207;  R.  &  R.C. G  109. 

And  if  the  marriages  are  proved  by  tpma 
present  at  them,  it  is  not  necessary  to  prwetb 
registration,  or  license,  or  banns,    tt. 

And  if  the  prisoner  have  written  don  by 
names  for  the  publication  of  the  banns,  heap- 
eluded  from  saying  that  the  woman  vu  natkaosi 
by  the  name  he  delivered  in,  and  that  the  vast 
rightly  described  by  that  name  in  the  indidsM 
Rex  v.  Edwards,  1  Russ.C.clM.201;IU1 
C.  C.  283. 

On  an  indictment  against  a  man  for  WpJ 
it  appeared  that,  for  the  purpose  of  concnlineli 
the  second  wife  was  married  by  a  name  fy™ 
she  had  never  been  known:— -Held,  that  thaw 
no  answer  to  the  charge,  although,  if  the  ist 
marriage  had  taken  place  under  wen  circs* 
stances,  that  would  have  been  thereby  isais* 
void.    Rexv.  Peiismt,  5  C.  &  P.  Jl^-Ona* 

On  an  indictment  for  bigamy,  if  the  fint  ■» 
riage  was  by  banns,  it  is  no  objection  not  J 
parties  did  not  reside  in  the  parish  what  ■ 
banns  were  published,  and  the  marriage  eeksa 
ted.    Rex  v.  Hind,  R.  &,  R.  C.  C.  253. 

Semble,  that  an  acknowledgment  alone  hjfr 
prisoner  of  the  fact  of  the  first  marriage  *•* 
not  be  sufficient  evidence  of  that  fret  *** 
Trueman,  1  Rubs.  C.  &  11 207;  lEaK,^ 
470. 

But  proof  of  such  an  acknowledgment,  tegd** 
with  evidence  of  cohabitation,  and  that  tie  s> 
soner  backed  his  assertion  byprodw^** 
witness  a  copy  of  a  proceeding  in  aSortacsrt 
for  having  improperly  contracted  the  oaffj 
(but  which  was  a  nullity),  was  held  to  he  ** 
cient  evidence  of  the  first  marriage.   M 

On  a  trial  for  bigamy,  the  registry  °^? 
marriage  stated  it  to  be  by  license  ge*n*J* 
without  saying  by  consent  of  parenti  or  £** 
dians ;  the  prisoner  proved  that  ne  wat  si  ■*• 
at  the  time,  and  that  his  parents  were  never  bssi 
to  have  been  in  England :— Held,  that  *■•» 
prima  facie  evidence  that  the  fiwtmirref** 
without  consent  of  parents  or  feaidii*  *■ 
that  the  jury  might  have  acquitted  the 
if  such  evidence  was  unanswered.  Jfef  *  • 
R.  &  R.  C.  C.  17 ;  1  Rnss.  G.  AM.^ 

Semble,  that  on  such  trial  the  prissawjjj 
not  to  be  called  on  to  prove  a  "V'jj'Vj  *3 
sufficient  for  the  prisoner  to  prove  hiine*  •* 
age  at  the  time  of  the  first  marriage, ***^ 
then  rested  with  the  attweutor  tosbswthstss 

aire  was  with  the  consent  of  mm 


marriage  was 
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(uardians.    Id.  &  P,  Rex  ▼.  Morton,  R.  &  R.  C. 
X  19,  n,;  1  Rua.  C.  &  M.  201. 

Where,  on  an  indictment  for  bigamy,  the  first 
carriage  was  proved  to  have  been  by  license,  and 
hat  the  party  was  under  age  at  the  time  of  such 
narriaye,  but  it  did  not  appear  that  the  marriage 
ras  with  consent  of  parents  or  guardians: — 
leld,  that  it  lies  on  the  part  of  the  prosecutor  to 
irove  such  consent  given.  Rex  v.  Butler,  R.  & 
LG  C.61 ;  1  Russ.  C.  &  M.  202. 

The  marriage  of  a  minor  by  license  without 
he  oonsent  required  by  the  Marriage  Act,  4  Geo. 
I,  c  75,  s.  16,  is  valid.  Rex  v.  Birmingham,  2 
I.&R.230;  8B.&C.29. 

The  marriage  of  an  infant  by  license,  without 
he  consent  of  parent  or  guardians,  solemnized  in 
be  interval  between  July  22, 1822,  (when  3  Geo. 
I,  a  75,  received  the  royal  assent,  by  which  s.  11 
>f  26  Geo.  2.  c.  33,  is  repealed),  and  Sept  1, 
822,  when  3  Geo.  4,  c.  75,  began  to  operate  ge- 
leraUy,  is  valid.  Rex  v.  WauUy,  R.  &  M.  C.  a 
1 163 ;  Lew.  C.  C.  23. 

In  the  publication  of  banns  in  1817,  a  woman 
tamed  Mary  Hodgkinson  was  called  White,  a 
urname  entered  by  mistake  in  the  register  of 
icr  baptism,  but  which  she  had  never  gone  by  or 
«en  entitled  to.  The  false  name  was  given  to 
he  officiating  clergyman  without  any  intention 
9  fniyhwyl ;  nor  did  any  individual  having  an  in- 
erett  in  the  marriage  appear  to  have  been  deceiv- 
d : — Held,  that  the  marriage  was  void.  It  might 
ave  been  otherwise,  if  (without  any  fraudulent 
itent)  there  had  been  only  a  partial  variation  of 
he  name,  or  the  addition  or  suppression  of  one 
bristian  name,  or  the  name  had  been  one  which 
•e  party  had  ever  used  or  been  known  by.  Rex 
,  The  Inhabitants  of  Tibshelf,  1  B.  &.  Adol.  190. 

A  marriage  which  would  have  been  void  by 
le  26  Geo.  2,  c  33,  and  had  once  been  rendered 
did  by  sect  2  of  3  Geo.  4,  c.  75,  cannot  be  sub. 
ajuently  rendered  invalid  by  the  marriage  of 
ther  of  the  parties,  during  the  life  of  the  other, 
ith  a  third  person.    Rex  v.  Delpike,  2  R  &  Ad. 


XXII.  Riot  and  Unlawtul  Assembly. 

1.  Where  Capital 

1  Geo.  1,  stat.  2,  e.  5.] — If,  in  reading  the  pro- 
unation  from  the  Riot  Act,  the  magistrate  omit 
read  the  words  M  God  save  the  King,"  at  the 
d  of  H,  persons  remaining  together  for  an  hour 
jtx  such  reading  of  the  proclamation  cannot  be 
pitaUy  convicted  under  sect  1  of  that  act  1 
tt.  1,  stat  2,  c.  5,  s.  1.  Rex  v.  Child  and  others, 
Z.  Ac  P.  442— Vaughan  and  Alderson. 

If  an  indictment  on  the  Riot  Act,  1  Geo.  1, 
it  2,  c  5,  s.  1,  for  remaining  assembled  one 
ur  after  proclamation,  in  setting  out  the  pro- 
Lmation  omit  the  words  "of  the  reign  of," 
lich  were  contained  in  the  proclamation  read 
the  magistrate — this  is  a  fatal  variance.  Rex 
Wookock,  5  C.  &  P.  516— Patteson. 

If  the  proclamation  be  read  several  times,  the 


hour  is  to  be  computed  from  the  first  reading. 
Id. 

If  there  be  such  an  assembly  that  there  would 
have  been  a  riot  if  the  parties  had  carried  their 
purpose  into  effect,  this  is  within  the  statute; 
and  whether  there  was  a  cessation  or  not,'is  a 
question  for  the  jury.  Id. 

An  indictment  on  the  Riot  Act,  1  Geo.  1,  stat 
2,  c  5,  s.  1,  for  remaining  assembled  one  hour 
after  proclamation  made,  need  not  charge  the 
original  riot  to  have  been  in  terrorem  populi. 
Rex  v.  Warren  James,  5  C.  &  P.  15&— Patteson. 


2.  Where  a  Misdemeanour, 

3  Geo.  4,  8.  114] — A  justice  called  upon  to 
suppress  a  riot,  is  required  by  law  to  do  all  he 
knows  to  be  in  his  power  that  can  reasonably  be 
expected  from  a  man  of  honesty  and  of  ordinary 
prudence,  firmness,  and  activity,  under  the  cir- 
cumstances. Mere  honesty  of  intention  is  no  de- 
fence, if  he  fails  in  his  duty.  Rex  v.  Finney,  3 
B.  &  Adol.  946. 

Nor  will  it  be  a  defence  that  be  acted  upon 
the  best  professional  advice  that  could  be  obtain- 
ed, on  legal  and  military  points,  if  his  conduct 
has  been  faulty  in  point  of  law.  Id. 

In  suppressing  a  riot,  he  is  not  bound  to  head 
the  special  constables,  or  to  arrange  and  marshal 
them ;  this  is  the  duty  of  the  chief  constables.  Id. 

Magistrates  are  not  criminally  answerable  for 
not  having  called  out  special  constables,  and  com- 
pelled them  to  act  pursuant  to  the  1  &  2  W.  4, 
c.  41,  unless  it  be  proved  that  information  was 
laid  before  them,  on  oath,  of  a  riot,  &c.,  having 
occurred  or  being  expected.  Id. 

A  magistrate  is  not  chargeable  with  neglect  of 
duty  for  not  having  called  out  the  posse  comita- 
tes in  case  of  a  riot,  if  he  has  given  the  king's 
subjects  reasonable  and  timely  warning  to  come 
to  his  assistance.  Id. 

Applying  personally  to  some  of  the  inhabitants 
of  a  city,  calling  at  the  houses  of  others,  employ* 
ing  other  persons  to  do  the  same,  sending  others 
to  the  churchwardens,  etc.,  (on  a  Sunday,)  to  be 
published  at  the  places  of  worship,  requiring  the 
people  to  meet  the  magistrates  at  a  stated  time 
and  place  in  aid  of  the  civil  power  and  for  the 
protection  of  the  city,  and  posting  and  distribut- 
ing other  notices  to  the  like  effect,  is  reasonable 
warning,  the  riot  having  recently  broken  out  Id. 

A  magistrate  who  calls  upon  soldiers  to  attack 
a  mob  and  suppress  a  riot  is  not  bound  to  go 
with  them ;  it  is  enough  if  he  gives  them  his  au- 
thority. Id. 

The  general  rules  of  law  require  of  magis- 
trates, at  the  time  of  a  riot,  that  they  should  keep 
the  peace,  and  restrain  the  rioters,  and  pursue 
and  take  them ;  and  to  enable  them  to  do  this, 
they  may  call  on  all  the  king's  subjects  to  assist 
them ;  and  all  the  king's  subjects  are  bound  to  do 
so,  upon  reasonable  warning.  In  point  of  law,  a 
magistrate  would  be  justified  in  giving  fire-arms 
to  those  who  thus  come  to  assist  him,  bet  it 
would  be  imprudent  in  him  to  do  so.  Rex  v.  Pin- 
*ty,  5  C.  &  P.  255.    AtbarinlLB. 
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It  is  no  part  of  the  duty  of  a  magistrate  to  go 
out  and  head  the  constables,  neither  is  it  any  part 
of  his  duty  to  marshal  and  arrange  them ;  neither 
is  it  any  part  of  his  duty  to  hire  men  to  assist 
him  in  putting  down  a  riot ;  nor  to  keep  a  body  of 
men,  as  a  reserve,  to  act  as  occasion  may  require. 
Neither  is  he  bound  to  call  out  the  Chelsea  pen- 
sioners, any  more  than  the  rest  of  the  king's  sub- 
jects ;  nor  is  it  any  part  of  his  duty  to  give  any 
orders  respecting  the  fire-arms  in  the  gunsmiths' 
shops.  Nor  is  a  magistrate  bound  to  ride  with  the 
military ;  if  he  gives  the  military  officer  orders  to 
act,  that  is  all  that  is  required  of  him.  Id. 

Mere  good  feeling  and  upright  intention  in  a 
magistrate  will  be  no  defence,  if  he  has  been 
guilty  of  a  neglect  of  his  duty.  Nor  will  the  fact 
of  his  having  acted  under  the  advice  of  others  be 
any  defence  for  him.  The  question  is,  whether 
he  did  all  that  he  knew  was  in  his  power,  and 
which  could  be  expected  from  a  man  of  ordinary 
prudence,  firmness,  and  activity.  Id. 

On  the  trial  of  a  magistrate,  for  neglect  of  duty, 
he  ought  not  to  be  found  guilty,  unless  all  the 
jury  are  satisfied  that  he  has  been  guilty  of  the 
same  act  of  neglect;  and  if  four  jurors  think  him 
guilty  of  one  act  of  neglect,  and  eight  think  him 
guilty  of  another  act  of  neglect,  that  is  not  suffi- 
cient Id. 

A  magistrate  may  assemble  all  the  king's  sub- 
jects to  quell  a  riot,  and  may  call  in  the  soldiers, 
who  are  subjects,  and  may  act  as  such ;  but  this 
should  be  done  with  great  caution.  At  the  time 
of  a  riot,  a  magistrate  may  repel  force  by  force, 
before  the  reading  of  the  proclamation  from  the 
Riot  Act    Rex  v.  Kennett,  5  C.  &  P.  282,  n. 

I(  on  a  riot  taking  place,  a  magistrate  neither 
reads  the  proclamation  from  the  Riot  Act,  nor  re- 
strains nor  apprehends  the  rioters,  nor  gives  any 
order  to  fire  on  them,  nor  makes  any  use  of  a  mi- 
litary force  under  his  command,  this  is  prima,  fa- 
cie evidence  of  a  criminal  neglect  of  duty  in  him ; 
and  it  is  no  answer  to  the  charge  for  him  to  say 
that'  he  was  afraid,  unless  his  fear  arose  from 
much  danger  as  would  affect  a  firm  man ;  and  if, 
rather  than  apprehend  the  rioters,  his  sole  care 
was  for  himself,  this  is  also  neglect  Id. 

An  assembly  of  great  numbers  of  persons, 
'which,  from  its  general  appearance  and  accom- 
panying circumstances,  is  calculated  to  excite 
terror,  alarm,  and  consternation,  is  generally  cri- 
minal and  unlawful.  Rex  v.  Hunt,  1  Rubs.  C.  & 
M.  254— Bayley  and  Hoiroyd.  See  Rex  v.  Hunt, 
tit  Conspiracy,  LXIX-,  3. 

And  all  persons  who  join  an  assembly  of  this 
kind,  disregarding  its  probable  effect,  and  the 
alarm  and  consternation  that  are  likely  to  ensue, 
and  all  who  give  countenance  and  support  to  it, 
are  criminal  parties.  Id. 

A  riot  is  not  the  less  a  riot,  nor  is  an  illegal 
meeting  the  less  an  illegal  meeting,  because  the 
proclamation  from  the  Riot  Act  has  not  been  read, 
the  effect  of  that  proclamation  being  to  make  the 
parties  guilty  of  a  capital  offence  if  they  do  not 
disperse  within  an  hour;  but  if  that  proclamation 
be  not  read  the  common-law  offence  remains, 
which  is  a  misdemeanour,and  all  magistrates,  con- 


stables, and  even  private  indiridoab  an  jssssi 
in  dispersing  the  offenders,  and,  if  they  ess* 
otherwise  succeed  in  doing  so,  they  mty  wfcra. 
Rex  v.  Furzey,  6  C.  P<— Gaseke  tod  Parka. 

Without  any  proclamation  at  all,  if  t  n0*f 
is  illegal,  a  party  who  attends  it,  knowing  its  Ik 
so,  is  guilty  of  an  offence.  Id. 

A  meeting  called  "  to  adopt  preparatory** 
sures  for  holding  a  national  convention"  mbI- 
legal  meeting.  I<L 

If  four  are  indicted  for  a  riot,  and  two  die  b- 
fore  trial,  and  two  be  found  guilty,  jodgmest Ad 
not  be  arrested.  Rex  v.  Scott,  3  Burr.  138;  1 
W.  Black.  359. 

Although  a  man  may  arm  himself  asi  hi 
friends  for  the  defence  of  the  poasesoon  rf b* 
house  against  such  as  threaten  to  make  n  s> 
lawful  entry,  he  cannot  lawfully  do  the  um'n 
defence  of  his  close.  Rex  v.  Bang*  (JKssyAl 
Russ.  C.  &  M.  255— Heath. 

A  rising  to  quell  a  treasonable  riot  is  hfi; 
and  no  information  is  to  be  granted  fa  pay 
regularity  in  so  doing.  Rex  v.  Wigo*  (i"»« 
1  W.  Black.  47. 

Semble,  that  under  33  Hen.  8,  c  12,  i  * 
committed  in  a  court  of  justice,  for  the  pap* 
of  rescuing  a  prisoner,  in  the  connetf  *■* 
and  in  order  to  accomplish  the  rescue,  aaassl 
was  committed,  subjects  the  party  to  the  paasV 
ment  of  amputation  awarded  by  the  atatss- 1* 
v.  Thanet  {Lord),  1  East,  P.  C.  40& 

[By  the  stat  9  Geo.  4,  c.  31,  to  noes rf* 
stat  33  Hen.  8,  c.  12,  prelates  to  tepoaf* 
of  manslaughter  and  of  maticiow  atriKaaJf 
reason  whereof  blood  shall  be  abed,  Mnsss«s 

Twelve  persons  were  indicted  fir  a  rietsi 
assaulting  J.  W.  The  indictment  did Is* £ 
dude  in  terrorem  populi.  Several  of  the  *s> 
dants  had  been  convicted,  and,  at  an  eatssf  * 
size,  at  which  the  remaining  dctesdaati** 
tried,  there  was  evidence  that  they  badja"^ 
the  riot,  but  there  was  no  proof  of  **£■** 
except  the  words  •*  po.  se,"  and  "gaity.  ^*J 
on  the  indictment,  over  the  namei  of  »* 
victed  defendants :— Held,  that  this  wsi  *>g 
of  an  assault  as  against  the  pretest  **■** 
and  that  the  present  defendants  coaU  •*  ■* 
victed  of  the  riot  only,  as  the  ^doej[JL[| 
conclude  in  terrorem  populi.  Ret  f.  *■¥■* 
C.  Sl  P.  373— Park. 


If  persons  be  charged  with  a  riot,  sw^g 
down  fences,  and  the  indictment  do  ***? 
in  terrorem  populi,  they  cannot  oa  tat»i*j 
mont  be  convicted  of  a  riot,  but  may  be  «soa? 
of  an  unlawful  assembly,  to  v.G*Mu* 
538— Parke. 

If  parties  assemble  together  fa "»  r£ 
which,  if  executed,  would  make  than  "J^ 
but,  having  assembled,  they  do  **■*  "J* 
parate  without  carrying  thetf  purpojf  ■•) 
tk;.  ;«  ««i  nni.«rA«i  .— omUv.   to  i-W 


Mr. 


this  is  an  unlawful 
&  P.  154— Patteson. 


XXIII.  Pan*  Fh»t. 
Persons  who  are  present  at  a  prisi  %* 


jtttmttt. 
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^rho  have  gone  thither  for  the  purpose  of  seeing 
the  perioM  strike  each  other,  are  all  principals 
in  the  breach  of  the  peace,  and  indictable  lor  an 
assault,  as  well  as  the  actual  combatants,  and  it 
is  not  at  all  material*  which  of  the  combatants 
struck  the  first  blow.  Rex  v.  Perkins,  4  C.  &  P. 
$37— Patteson. 

All  persons  present  countenancing  a  prize-fight 
are  guilty  of  an  offence.  Rex  v.  BiiUngham,  2 
C  fc  P.  934— Per  Burrough. 

Where  a  prize-fight  is  expected  the  magis- 
trates ought  to  cause  the  intended  combatants  to 
be  brought  before  them,  and  compel  them  to  en 
ter  into  securities  to  keep  the  peace  till  the  as- 
sixes  or  sessions,  and  if  they  refuse  to  enter  into 
such  securities  to  commit  them.    Id. 


XXIV.  Assault  and  Indecent  Exposure. 

{As  J*  AssapH  with  intent  to  rob,  see  poet,  As- 
sault with  Intent  to  Rob.) 

[9  Geo.  4,  c.  31.] 

1.  Offence. 

It  is  an  indictable  offence  to  expose  a  person 
to  the  inclemency  of  the  weather.  Rex  v.  Ridley, 
1  Rubs.  C.  &  M.  605 ;  2  Camp.  650,  653— Law- 
rence. 

If  one  has  his  idiot  brother,  who  is  helpless,  as 
an  inmate  in  his  house,  and  omits  to  supply  him 
with  proper  food,  warmth,  &c,  he  is  not  indict- 
able for  the  omission.  Rex  v.  Smith,  2  C.  &  P. 
149 — Burrougb. 

If  one  has  an  idiot  brother  who  is  bed-ridden 
in  his  bouse,  and  keeps  him  in  a  dark  room  with. 
pat  sufficient  warmth  or  clothing,  Ibis  will  not 
ae  an  assault  or  an  imprisonment,  nor  will  proof 
pf  this  support  an  indictment  for  an  assault  or  an 
mprisonment    Id. 

Making  a  female  patient  strip  naked,  under 
lie  pretence  that  the  defendant,  a  medical  man, 
sannot  otherwise  judge  of  her  illness,  is,  if  he 
timself  takes  off  her  clothes,  an  assault.  Rex  v. 
aVstittM,  I  R.  &  M.  C.  C.  19;  1  Ross.  C.  &  M. 
06. 

If  a  schoolmaster  take  indecent  liberties  with 

female  scholar,  without  her  consent,  though  she 

o  not  resist,  he  is  liable  to  be  punished  as  for  a 

ommon  assault    Rex  v.  Nichol,  R.  &  R.  C.  C. 

30 ;  1  Russ.  C.  &  M.  606. 

If  one  of  two  persons,  righting  unintentionally 
irikes  a  third,  he  is  answerable  in  an  action  for 
i  assault,  and  the  absence  of  intention  can  only 
9  urged  in  mitigation  of  damages.  James  v. 
fern/Sett,  5  C.  &  P.  372— Bosanquet 

If  parish  officers  cot  off  the  hair  of  a  pauper 
i  the  poor-house  by  force,  and  against  the  will 
*  suen  pnnper,  this  is  an  assault;  and  if  it  be 
pne  as  matter  of  degradation,  and  not  with  a 
ew  to  cleanliness,  that  will  be  an  aggravation, 
id  go  to  increase  the  damages.  Fords  v.  Skin- 
sr,  4  C.  &  P.  239— Bayley. 

A  medical  man  is  not  warranted,  merely  on 
rt>t»  made  by  the  relations  of  a  person 
Vol- I.  4U 


supposed  to  be  insane,  in  sending  men  to  take 
him  into  custody  and  confine  him,  unless  he  is 
satisfied,  from  those  statements,  that  such  a  step 
is  necessary  to  prevent  some  immediate  injury, 
from  being  done  by  the  individual,  either  to  him. 
self  or  to  other  persons;  and,  if  access  cannot  be 
had  for  the  purpose  of  examination,  application 
should  be  made  to  the  Lord  Chancellor,  that  the 
part?  may  be  taken  up  under  his  authority.  An- 
derdon  v.  Burrows,  4  C.  &  P.  210— Tenterden. 

A.  was  advancing  in  a  threatening  attitude, 
with  an  intention  to  strike  R,  so  that  his  blow 
would  have  almost  immediately  reached  $^  if  he 
had  not  been  stopped : — Held,  that  it  was  an  as- 
sault in  point  of  law,  though,  at  the  particular 
moment  when  A.  was  stopped,  be  was  not  near 
enough  for  bis  blow  to  take  effect  Stephens  v. 
Myers,  4  G  &  P.  349— TindaL 

An  excise  officer  gave  defendant  a  search  war- 
rant to  look  at,  who  then  refused  to  deliver  it 
up,  and  a  scuffle  ensued :  on  an  indictment  for  an 
assault  the  question  left  to  the  jury  was,  whether 
the  officer  had  used  more  force  than  was  necessary 
to  recover  possession  of  the  warrant  Rex  v. 
Milton,  1  M.  &  M.  107 :  &  C.  nom.  Rex  v.  MO- 
ton,  3  C.  &  P.  31— Tenterden. 

A  constable  and  his  assistants  who  take  a 
bailiff  into  custody  during  an  affray  to  rescue  bis 
prisoner,  in  which  the  bailiff  struck  one  of  the 
assailants,  and  the  prisoner  was  rescued,  are 
guilty  of  an  assault  and  rescue,  as  the  bailiff 
was  authorized  by  his  warrant  Anon,  1  East, 
P.  C.  305— Heath. 

If  a  party  be  turning  towards  the  wall  in  the 
street,  at  night,  for  a  particular  occasion,  a  watch- 
man is  not  justified  in  collaring  him  to  prevent 
his  so  doing.    Booth  v.  Hanley,  2  C.  &.  P.  288. 

A  person  may,  under  particular  circumstances, 
justify  laying  hands  on  another  in  order  to  serve 
him  with  process.  Harrison  v.  Hodgson,  10  B. 
&C.445. 

One  of  the  marshals  of  the  city  of  London, 
whose  duty  it  was,  on  the  day  of  a  public  meet- 
ing at  Guildhall,  to  see  that  a  passage  was  kept 
for  the  transit  to  their  carriages  of  the  members 
of  the  corporation  and  others,  directed  a  person 
in  the  front  of  a  crowd  at  the  entrance  to  stand 
back,  and,  on  being  told  by  him  that  he  could 
not  for  those  behind  him,  struck  him  immediately 
on  the  face,  saying  that  he  would  make  him:— 
Held,  that  in  so  doing  the  marshal  exceeded  his 
authority,  and  that  he  should  have  confined  him- 
self to  the  use  of  pressure,  and-  should  have 
waited  a  short  time  to  afford  an  opportunity  for 
removing  the  party  in  a  more  peaceable  way. 
bnason  v.  Cope,  5  C.  fe  P.  193— TindaL 

A  police  constable  Is  not  justified  under  the 
stat  10  Geo.  4,  c  44,  s.  7,  in  laying  hold  of, 
pushing  along  the  highway,  and  ordering  to  be 
off,  a  person  round  by  him  conversing  in  a  crowd 
with  another,  merely  because  the  person  with 
whom  he  happens  to  be  conversing  is  known  to 
be  a  reputed  thief.  Stocken  v.  Carter,  4  C.  At  P. 
477— Gaselee. 

A  police  officer,  hearing  a  noise  in  a  public 
bouse  at  one  o*elook  in  the  night,  entered  the 
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home,  the  door  being  open : — Held,  that  this  wee 
not  a  trespass.  Rex  v.  Smith,  6  C.  &,  P. — TindaJ. 

The  case  of  Rex  v.  Williams,  1  Leach,  C.  C. 
529,  and  1  East,  P.  C.  424,  is  a  decision  on  stat 
6  Geo.  1,  c.  23,  (now  repealed),  respecting  assaults 
to  destroy  clothes.  The  case  of  Rex  v.  Randall, 
1  East,  P.  C.  423,  is  a  decision  on  the  stat  9 
Anno,  c.  15,  s.  8,  (now  repealed),  respecting  as- 
saults on  account  of  money  won  at  play.  [Both 
those  statutes  are  repealed  by  the  stat  9  Geo.  4, 
c.31.] 

2.  Indictment, 

An  indictment  for  an  assault,  false  imprison- 
ment, and  rescue,  stated  that  the  judges  of  the 
court  of  record  of  the  town  and  county,  ctc^  of 
P.,  issued  their  writ,  directed  to  T.  B.,  one  of  the 
Serjeants  at  mace  to  the  said  town  and  county,  to 
arrest  W.,  by  virtue  of  which  T.  B.  was  proceed- 
ing to  arrest  W.,  within  the  jurisdiction  of  the 
said  court,  but  that  the  defendant  assaulted  T.  B. 
in  the  due  execution  of  his  office,  and  prevented 
the  arrest : — Held,  that  such  an  indictment  was 
bad,  it  not  appearing  that  T.  B.  was  an  officer  of 
the  court ;  and  that  there  could  not  be  judgment 
after  a  general  verdict  on  such  a  count  as  for  a 
common  assault  and  false  imprisonment,  because 
the  jury  mart  betaken  to  have  found  that  the  as- 
sault and  imprisonment  were  for  the  cause  there- 
in stated,  which  cause  appears  to  have  been  that 
the  officer  was  attempting  to  make  an  illegal  ar- 
rest of  another,  which  being  a  breach  of  the  peace, 
the  defendant  might,  for  aught  that  appeared, 
have  lawfully  interfered  to  prevent  it  Rex  v. 
Osmer,  5  East, 304;  1  Smith,  555. 

Where  an  indictment  charged  the  defendant 
with  an  assault  and  an  intent  to  abuse  and  car- 
nally know  a  female  child : — Held,  that  he  might 
be  convicted  of  an  assault  to  abuse  her  simply, 
as  the  averment  of  such  intention  is  divisible. 
Rex  y.  Dawson,  3  Stark.  62 — Holroyd. 

On  an  indictment  for  an  assault  on  A*  B.  it  is 
sufficient  to  prove  that  an  assault  was  committed 
on  a  person  bearing  that  name,  although  two  per- 
sons bore  the  same  name,  viz.  A.  B.  the  elder,  and 
A.  B.  the  younger,  and  the  assault  had  been 
committed  on  the  latter  only.  Rex  v.  Peace,  3  B. 
A  A.  579. 

An  indictment  against  two  for  an  assault  on 
two,  bad.  Anon,  Lofft,  271.  And  see  Rex  v, 
Burfield,  2  Burr.  983. 

An  indictment,  stating  that  the  defendant,  late 
of  W.,  with  force  and  arms,  at  the  parish  afore- 
said, <Ud  make  an  assault,  &c,  is  bad,  for  it  is  not 
stated  in  what  place  the  offence  was  committed. 
Rex  y.  Matthews,  Nolan,  202 ;  2  Leach,  C.  C.  585. 

[This  is  now  regulated  by  the  stat  7  Geo.  4,  c. 
64,  s.  20.] 

On  an  indictment  for  an  assault  the  words 
**  against  the  form  of  the  statute"  are  surplus- 
age.   Rex  y.  Matthews,  2  Leach,  C.  C.  585.' 

3.  Summary  Conviction. 
[9  Geo.  4,  c.  31.] 
A  party  was  convicted  summarily  by  two  jus* 


tices  for  an  assault  The  act  appeared  to  km 
been  done  with  an  intent  to  commit  an  oaitopl 
offence,  or  to  solicit  such  offence,  bat  ml  to  km 
been  attended  with  violence.  A  cerlionri  tv 
moved  for,  on  the  ground  thtttheofibnetjife* 
mitted,  was  within  the  sect  a£  of  the  stat  9  G» 
4,  c  31,  which  prevents  justices  from  cmwmf 
where  an  attempt  to  commit  felony  app«n.Tk 
court  refused  to  interfere,  as  do  exeesi  of  jsis> 
diction  appeared  on  the  nice  of  the  tasvom, 
and  the  evidence,  of  which  the  magkuitniM 
the  judges,  did  not  clearly  show  an  iateotiat 
commit  felony.    Anon.  I  B.&  AdoL  381 

Semble,  that  even  if  the  intent  had  apsoaj 
by  the  deposition,  and  the  conviction  bid  ksi 
consequently  illegal,  the  court  would  not  hfftifr 
terposed  by  certiorari.  Id. 


XXV.  Challenges  to  fight  Dew. 


An  endeavour  to  provoke  another  to 
the  misdemeanour  of  sending  a  dnfleasi* 
fight  is  itself  a  misdemeanonr  todkObk,  se- 
cularly where  such  provocation  wat  gweajjt 
writing  containing  libellous  msiter,uidiIjF* 
in  the  prefatory  part  of  the  indictment  to** 
been  done  with  the  intent  to  do  the  P^ty^J 
harm,  and  to  break  the  king's  peace;  thesaeg 
such  writing  being  an  act  done  towarmamsas; 
the  commission  of  the  misdemeanour  i***** 
accomplished.  Rex  v.  PhUipps,  6  EU,  4tt;  * 
Smith,  550. 

If  one  kill  another  in  a  deliberate  dad,** 
provocation  of  charges  against  his  chaise*  • 
conduct,  however  grievous,  it  ii  wantenha 
and  his  second,  and  therefore  the  bare  »*•* 
to  fight,  though  under  such  PH**"**11*: 
self  a  very  high  misdemeanonr,  thoajt  ■  •» 
sequence  ensue  thereon  against  the  peaet  ** 
v.  Rice,  3  East,  581.  See  also  Bex  v.  AW* 
B.  &  A.  462. 


XXVI.  Brawling  m  CmJicara*. 
Semble,  that  brawling  was  not  made  as** 
by  stat  5  &  6  Ed.  6,  c.  4,  but  was  »**J 
cognizable  by  the  spiritual  courts.    *»  f 
Williams,  6  D.  &  R.373;  4  B.&C.5H 


XXVII.  Omtttoo  to  orvE  scmcnsT  Fe» 

and  Ill>trkatmsnt  or,  Snmm  *l0m 

oa  HKT.riJBw  Persons.    ^  ^_  .  ^ 

An  indictment  lies  against  a  Bj*^Jpi 

providing  sufficient  food  and  ■B*T*J^— 1 

servant,  whereby  she  became  sick  aadesaem* 

Rex  y.  Ridley,  4  Camp.  650— Uwreaos- 

In  an  indictment  for  eriannaJaw 
wards  the  poor,  a  general  dun  ii|<— 
without  setting  out  their  names,  ■*•*/    -^ 
Rex  y.  WetheriU,  Cald.  431  fiat  J***-^ 
ner,  ante,  p.  753. 

An  indictment  charging  thedafessm^ 
covert,  living  separately  and  apart  torn  ■* 


Lunatics. 
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hand,  with  neglecting  and  refusing  to  provide 
necessary  meat  and  drink  for  her  servant,  and 
keeping  her  without  sufficient  warmth,  whereby 
she  became  sick  and  emaciated,  was  held  insuffi- 
cient, in  not  alleging  that  the  servant  was  of 
tender  years,  and  under  the  dominion  and  con- 
trol of  the  defendant  Rex  v.  Ridley,  2  Camp. 
650— Lawrence.  See  Rex  v.  Squires,  ante,  p. 
737. 

It  is  an  indictable  offence,  in  the  nature  of  a 
misdemeanour,  to  refuse  or  neglect  to  provide 
sufficient  rood  or  other  necessaries  for  any  in- 
fant of  tender  years  unable  to  provide  for  and  take 
care  of  itself,  (whether  such  infant  be  child,  ap- 
prentice, or  servant,  whom  the  party  is  obliged 
by  duty  or  contract  to  provide  for,)  so  as  thereby 
to  injure  his  health.  Rex  v.  Friend,  1  Russ.  C. 
&  M.  44 ;  R.  &  R..C.  a  20— Bayley.  And  see 
Rexv.Squires,  1  Russ.  C.  &  M.  16. 

An  indictment  against  a  master  for  not  pro- 
riding  necessaries  •  for  his  apprentice  ought  to 
state  that  the  apprentice  was  of  tender  years,  and 
unable  to  provide  for  himself.    Id 

Semble,  that  where  the  charge  is  that  the  pri- 
soner received  a  child  as  an  apprentice,  an  indict- 
nent,  importing  that  a  former  master,  with  the 
thild's  consent,  bound  the  child  to  the  prisoner, 
rill  be  sufficient  evidence  of  the  receiving  as  an 
ipprentice,  though  such  indenture  is  executed  by 
i  stranger  as  trustee  for  the  former  master,  and 
lot  in  the  former  master's  name.    Id. 

It  is  an  indictable  offence  in  an  overseer  to  ne- 
glect to  supply  medical  assistance,  when  re- 
inired,  to  a  pauper  labouring  under  dangerous 
ilness,  although  he  was  not  in  the  workhouse, 
tor  had,  previously  to  his  illness,  received  or 
tood  in  need  of  parochial  relief.  Rex  v.  Warren, 

Russ.  C.  &  At  142;  R.  &  R.  C.  C.  48,  n.— 
lolroyd.  And  see  Hays  v.  Bryant,  1 H.  Black.  255. 

But  an  overseer  is  not  indictable  for  not  re- 
eving a  pauper,  unless  there  is  an  order  for  his 
elief ;  except  in  case  of  immediate  emergency, 
rhen  there  is  not  time  to  get  an  order — By  six 
tdges  against  five.  Rex  v.  Meredith,  R.  &  R. 
LC.46.  But  see,  contra,  Rex  v.  Booth,  R.  &.  R. 
I  C.  47,  n.    See  Rex  v.  Smith,  ante,  p.  753. 


goon,  6ta,  who  shall  sign  any  such  certificate, 
without  having  visited  and  personally  examined 
the  patient,  shall  be  guilty  of  a  misdemeanour. 
An  indictment  charged  that  the  defendant,  a  sur- 
geon, knowingly,  and  with  intention  to  deceive, 
signed  a  certificate  required  by  the  act,  without 
having  visited  and  personally  examined  the  pa- 
tient, contrary  to  the  statute :  the  jury  negatived 
the  intention  to  deceive,  and  found  the  defendant 
guilty,  subject  to  the  opinion  of  the  court  upon 
the  case : — Held,  that  in  the  description  of  the 
offence  the  averment  of  intention  was  surplusage, 
and  that  such  unnecessary  matter  might  be  re- 
jected, as  well  in  an  indictment  on  a  penal  statute 
as  at  common  law.  Rex  v.  Jones,  2  B.  &  Adol. 
611.    See  Anderson  v.  Burrows,  ante,  p.  753. 


XXIX.   Persons  maiming  themselves. 

A  party  who  maims  himself,  or  procures  an- 
other to  do  it  for  him,  so  that  he  may  be  better 
enabled  to  beg,  or  to  prevent  himself  from  being 
pressed  for  a  soldier,  is  liable  to  fine  or  imprison- 
ment at  common  law.  Rex  v.  Wright,  1  East, 
P.  C.  396. 

So  is  the  party  by  whom  it  is  effected  at  the 
other's  desire.    Id. 


XXX.  Forcible  Ektrt. 


It  is  an  indictable  offence  wilfully  and  mali- 
ously  to  supply  prisoners  of  war  with  unwhole- 
xne  food  not  fit  to  be  eaten  by  man.  Rex  v. 
Veeve,  2  East,  P.  C.  821. 


XXVIII.  Offences  relating  to  Lunatics. 


Geo.4,c.  41;  10  Geo.  4,  c.  18;  2  A-  3  WUL  4, 
c.107;  3  #4  Will.  4,  c.  54.] 

The  act  9  Geo.  4,  c  41,  provided  that  no  per- 
il not  a  parish  patient  shall  be  taken  into  any 
hum  for  the  reception  of  lunatics,  without  a  cer- 
icate  of  two  medical  practitioners,  containing 
utain  particulars.  Sect  30  enacts,  that  any 
a*on  who  shall  knowingly,  and  with  intent  to 
eeive,  sign  any  such  certificate,  untruly  set- 
ig  forth  such  particulars,  shall  be  guilty  of  a 
iisdemeanour;  and  that  any  physician,  sur- 


[15  JR.  2,  c.  2;  8  Hen.  6,  e.  9;  21  Joe.  1,  e.  15.] 

In  an  indictment  for  a  forcible  entry  upon  the 
possession  of  a  lessee  for  years,  proof  of  the  force 
and  of  such  possession  is  sufficient,  although  the 
indictment  also  allege  that  the  premises  were  his 
freehold,  and  such  allegation  is  not  proved.  Rex 
v.  Lloyd,  Cald.  415. 

An  indictment  for  a  forcible  entry,  which  does 
not  show  sufficient  actual  force,  violence,  unlaw- 
ful assembly,  riot,  or  other  circumstances,  will  be 
quashed  even  upon  motion.  Rex  v.  Bake,  3  Burr. 
1731. 

An  indictment  at  common  law,  charging  the 
defendants  with  having  unlawfully  and  with  a 
strong  hand  entered  the  prosecutor's  mill,  and 
expelled  him  from  the  possession,  is  good.  Rex 
v.  Wilson,  8  T.  R.  357. 

An  averment  in  an  indictment  for  a  forcible 
entry  that  the  prosecutor  was  M  seised,"  is  suffi- 
cient to  found  an  application  for  a  writ  of  restitu- 
tion ;  and  it  need  not  be  shown  by  the  prosecutor 
that  he  still  continued  to  be  seised.  Rex  v.  Dil- 
lon, 2  Chit  314. 

Indictment  will  lie  for  a  forcible  entry  in  a 
close.    Rex  v.  NicholU,  2  Ld.  Ken.  512. 

On  an  indictment  for  forcible  entry  and  de- 
tainer, under  the  statutes  of  Ric.  2  and  Jac  1,  the 
party  aggrieved  is  not  a  competent  witness.  Rex 
v.  Beavan,  1  R.  &  M.  242— Littledale. 

To  constitute  a  forcible  entry,  or  a  forcible  de- 
tainer, it  is  not  necessary  that  any  one  should  be 
assaulted,  but  only  that  the  entry  or  detainer 
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should  be  with  such  number*  of  person*,  and 
•how  of  force,  at  is  calculated  to  deter  the  right- 
ful owner  from  sending  the  persons  away,  and 
resuming  his  own  possession.  Milner  v.  Maclean, 
3  C.  dt  P.  17— Abbott. 

Upon  the  trial  of  an  indictment  for  a  forcible 
entry  or  detainer,  under  the  8  Hen.  6,  c.  9,  or 
SI  Jac  1,  c.  15,  the  party  dispossessed  is  not  a 
competent  witness  for  ihe  prosecution.  Rex  v. 
William*,*  M.&R.471;  9B.&C.549. 

Where  such  an  indictment  is  brought  before  K* 
B.  by  certiorari,  that  court  is  bound,  upon  con- 
viction, to  award  restitution.    Id. 

On  the  trial, of  such  an  indictment,  the  defon- 
dent  cannot  impeach  the  title  of  the  party. dis- 
possessed.   Id. 

For  the  mode  of  proceeding  to  obtain  restitu- 
tion on  application  to  a  judge,  after  indictment 
found,  but  before  trial,  see  Rex  v.  Hake,  4  M.  dt  R. 
483— Burrougb. 

An  indictment  for  a  forcible  entry  cannot  be 
supported  by  evidence  of  a  mere  trespass;  but 
there  must  be  proof  of  such  force,  or  at  least  such 
•how  of  force,  as  is  calculated  to  prevent  any  re- 
sistance.   Aexv.&nytA,5C.&P.20I. 

A  wife  separated  from  her  husband  took  a 
house,  of  which  the  husband,  with  the  landlord's 
consent,  obtained  possession.  Semble,  that  if 
the  wife  came  with  others,  and  made  a  forcible 
entry  into  this  house,  she  might  be  convicted  on 
an  indictment  for  a  forcible  entry,  stating  it  to 
be  the  house  of  the  husband.    Id. 

A  constable  entered  a  house  with  a  warrant  in 
his  hand,  and  searched  the  house ;  and  for  such 
entering  and  searching  was  indicted  for  a  forcible 
entry : — Held,  that  bis  counsel  might  ask  the 
witnesses  for  the  prosecution  what  the  constable 
■aid,  at  the  time,  as  to  whom  he  was  searching 
for.    Id. 

If  a  tenant  of  a  house,  after  regular  notice  to 
quit,  abandon  it,  and  lock  it  up,  leaving  some  ar- 
ticles of  furniture  in  it,  and  the  landlord  break  it 
open  and  take  possession,  the  tenant  cannot  main- 
tain trespass :  his  remedy,  if  any,  is  by  indict- 
ment  for  forcible  entry.  Turner  v.  Meymott,  7 
Moore,  574;  1  Bing.  158. 

The  stat  8  Hen.  6,  c.  9,  s.  6,  which  gives  tre- 
ble damages  to  the  party  grieved  by  a  forcible 
entry  and  expulsion,  applies  only  to  persons  ha  v. 
ing  the  freehold,  for  the  remedy  is  given  against 
the  disseisor.    Cole  ▼.  Eagle,  8  B.  <fe  C.  409. 

The  stat  8  Hen.  6,  c  9,  recites  that  the  stat 
15  R.  2,  c  2,  does  not  extend  to  entries  in  tene- 
ments in  peaceable  manner,  and  after  holden 
with  force,  and  then  enacts  that  the  statute  shall 
be  duly  executed ;  and  if  from  thenceforth  any 
doth  make  a  forcible  entry  in  lands,  &&,  or  them 
to  hold  forcibly  after  complaint  thereof,  mado 
within  the  same  county  where  such  entry  is  mado 
to  the  justices  of  the  peace,  they  shall  cause  the 
statute  duly  to  be  executed : — Held,  that  the  sta- 
tute 8  Hen.  6\  was  intended  to  give  a  summary 
jurisdiction  in  case  of  forcible  detainer  after  an 
unlawful  entry ;  and  that  a  conviction  by  justices 
en  thai  statute,  merely  stating  an  entry  and  a  for- 


cible detatoor,  wma  insufficient   Jtet.Osbsj 
4  &  &  Adot  307. 

The  statute  15  R.  2,  c  %  gave  iostkttuss, 
mary  jurisdiction  to  convict,  on  their  mm  net, 
for  a  forcible  detainer  after  a  forcible  entry.  U. 


XXXI*  Simtlc  LAacurf . 
[7  £  8  Geo.  4,  c.  29.] 


1.  The  Viking. 

A.,  in  consequence  of  seeing  an 
applied  to  B.  to  raise  money  for  aim.  ft  asi 
he  would  procure  aim  5000£,  and  presses!  Asi 
his  pocket*book  ten  blank  fo  bill  itampe,  snsi 
each  of  which  A.  wrote,  M  Accepted,  pejtaed 
Messrs.  P.  &C©n  1 89,  F.  Street,  Leases,"  tfi 
signed  his  name.  Bn  who  was  present,  tea* 
the  stamps,  and  nothing  was  said  as  to  wests* 
to  be  done  with  them.  Afterwards  sflbsf  s> 
change  for  500Z.  each  were  drawn  on  these  eosst 
and  B,  put  them  into  circulatbo  >-HeU,  sst 
these  stamps,  with  the  acceptances  thai  wrins 
upon  them,  were  neither  u  bilk  of  eKSssjt," 
** orders  for  the  payment  of  money*  er  Bn» 
rities  for  money ;"  and  held  also,  that  a  csflf 
of  larceny  against  B.  for  stealing  thestinsi>ss 
for  stealing  the  paper  on  which  tbesaiseive*; 
would  not  be  sustained,  as  this  was  nukies* 
Rex  v.  Minier  Hart,  6  C.  fc  P.  196--IJ** 
BoUand,  and  Bosanquet 

To  constitute  felony,  breach  of  treat  *  erf** 
ficient,  there  most  be  a  felonious  tiki*;* 
that  is  satisfied  by  an  act  not  warranted  V*1 
purpose  for  which  the  propeirr  wee  ddsesi 
Cariwright  v.  Green,  8  Ves.  jus,  409. 

Stealing,  by  the  wife  of  a  member  of  iftesSr 
society,  money  of  the  society  depeeaed  »•"* 
in  the  husband's  custody,  kept  locked  sf  *f 
stewards,  is  not  larceny.  £txv.  lrn%*.C 
C.  R.  375. 

If  a  larceny  be  committed  set  of  the  kssjM 
though  within  the  king's  dominion*  («•  £  B 
Jersey,)  bringing  the  things  stolen  into  teaWf 
dona  will  not  make  it  larceny  here.  Rex  t*^**} 
M.C.C.R.349.  [Ao  to  Scotland  oni  H* 
see  $.  IS  of  the  of  at.  1  cj  8  Geo.  4, «. »] 

It  is  not  an  indictable  offence  to  Ukeefff* 
chattel,  unless  such  a  degree  of  force  k  >*** 
will  make  it  an  offence  against  the  pasSci** 
the  indictment  must  show  that  fact  ***»♦** 
diner,  1  Ruse.  C.  &  M.  52. 

A.  delivered  his  watch  to  B.  to  kf^jjf 
instead  of  repairing  it  he  sold  it,  and  A^  ■"■» 
informed  of  this,  told  R  that  he  «^**** 
his  watch  back,  or  the  money}— fleais**1* 
Rex  v.  Levy,  4  C.  &  P.  241-Vanfbts. 

A.  went  to  the  shop  of  B,  sad  •****?*£ 
for  Mrs.  D.  tolook  at;  R gav«heriw;sto»»» 

ed  two,  and  three  were  found  at  b*J°ffi£ 


Mrs.  D.  was  not  called  ae  a  witassj 


A*,  on  this  evidence,  oooU  not  se 
larceny  in  steahngths  goods  of  B  **'< 
5  C.  &  P.  143— Petteaon, 


. 
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To  obtain  properly  by  fraud,  and  under  a  pre- 
Donoerted  plan  to  rob,  is  felony,  but  the  animus 
furaodi  mast  be  found  by  the  jury.  Rex  v.  Horner, 
1  Leach!  a  C.  270. 

A  banker's  clerk  enters  a  fictitioos  sum  in  the 
ledger  to  the  credit  of  a  customer,  and  tells  him 
he  has  paid  that  sum  to  his  account ;  and  on  the 
faith  of  it  obtains  from  the  customer  his  check  on 
the  bankers,  which  the  prisoner  pays  to  himself 
by  bank  notes  from  the  till,  and  enters  in  the 
waste-book  a  true  account  of  the  check,  drawer, 
and  notes,  as  paid  to  u  a  man.*'  This  was  held  &, 
felonious  taking  of  the  notes  from  the  till.  Rex 
?.  Hmtmon,  5  Taunt  304. 

Wb,ere  a  person  gave  His  servant  a  52.  note  to 
pet  changed,  and  he  got  the  note  changed,  and 
made  off  with  the  change : — Held  to  be  no  lar- 
ceny, but  an  embezzlement.  Rex  v.  Sullen*, 
Carr.  C.  L.  319 ;  R.  &  M.  C.  C.  129. 

The  assent  of  a  prosecutor  to  give  facility  to  the 
Bemmission  of  a  larceny,  for  the  purpose  of  de- 
tecting the  offenders,  does  not  do  away  the  felony, 
ihhough  the  property  was  not  taken  against  his 
will.  Rex  v.  EgginUm,  2  Leach,  C.  C.  913;  2 
Bast,  P.  C.  494,  666;  2  B.  &,  P.  508. 

The  owner  of  goods  knowing  of  an  intention  in 
he  prisoners  to  steal  them,  they  having  plotted 
»  to  do  with  his  servant,  desired  the  servant  to 
sarry  on  the  business  with  a  view  to  the  detection 
>f  the  thieves ;  in  consequence  of  which,  the 
lervant,  with  the  consent  of  his  master,  agreed 
frith  the  prisoners  to  open  the  outer  door  to  them, 
tad  let  them  into  the  house,  when  they  broke 
►pen  inner  apartments,  and  took  the  goods: — 
leld  by  a  majority  of  the  judges  to  be  larceny, 
>ne  doubting  because  of  the  owner's  assent  and 
initial  encouragement  of  the  felony  by  means  of 
its  servant  Rex  v.  EgginUm,  2  Leach,  C.  C. 
►13 ;  2  East,  P.  C.  494,  666 ;  2  B.  &  P.  408. 

If  a  man  steal  goods  in  one  county,  and  carry 
bem  into  another,  it  will  be  larceny  in  the  latter, 
bough  the  goods  are  not  carried  into  the  latter 
ounty  until  long  after  the  original  theft.  Rex  v. 
**rkin,  1  R.  &  M.  C.  C.  45;  2  Russ.  C.  &  M. 
74. 

An  indictment  for  robbing  a  mail-bag  of  letters 
■nst  be  laid  in  the  county  where  the  mail  was  ac- 
aally  taken,  in  order  to  bring  the  case  within  the 
Latnte;  and  cannot  be  laid  in  the  county  where 
be  prisoner  was  in  possession  of  it  only ;  the 
iry  finding  that  the  letters  had  been  taken  from 
tie  bag  in  some  other  county  through  which  the 
mil  had  passed.  Rex  v.  Thomas,  2  East,  P.  C. 
05 ;  2  Leach,  C.  C.  634 


mit  fornication  with  him,  is  not  feJonieoa.  Rem 
y.  Dickinson,  R.  &,  R.C*  C.  420 ;  9  Russ.  C.  St, 
M.  98. 

A.  had  consigned  three  trusses  of  hay  to  R, 
and  had  sent  them  by  the  prisoner's  cart ;  the 
prisoner  took  away  one  of  the  trusses,  which  was 
found  in  his  stable,  but  not  broken  up : — Held  no 
larceny,  as  the  prisoner  did  not  break  up  the  truss. 
Rex  v.  Pratley,  5  C.  &  P.  533^  Parke. 

If  a  poacher  take  a  gun  by  force  from  a  game- 
keeper, under  the  impression  that  it  may  be  used 
against  bim,  it  is  not  felony,  though  he  state 
afterwards  that  he  will  sell  the  gun ,  and  it  be  not 
subsequently  heard  of.  Rex  v.  Hollo/way,  5  C.  & 
P.  524— Vaughan. 

To  obtain  from  a  person  his  note  of  hand  by 
threatening  with  a  knife  held  to  his  throat  to  take 
away  his  life,  was  not  a  felonious  stealing  of  the 
note  within  stat  2  Geo.  2,  c  25,  for  it  never  was 
of  value  to,  or  in  the  peaceable  possession  of,  such 
person.  Rex  v.  Phipoe,  2  Leach,  C.  C.  673 ;  2 
East,  P.  C.  599. 

If  a  person  be  induced  to  play  at  hiding  under 
the  hat,  and  stake  down  his  money  voluntarily  on 
the  event,  meaning  to  receive  the  stake  if  be  wins, 
and  to  pay  it  if  he  loses,  the  taking  up  of  the 
stake  so  deposited  by  him  on  the  table  is  not  a 
felonious  taking,  although  the  taker  was  made  to 
appear  to  win  the  money  by  fraudulent  conspi- 
racy and  collusion.  Rex  v.  Nicholson,  2  Leachv 
C.C.  610;  2  East,  P.  Q  669. 

Where  the  prisoner  stopped  the  prosecutor,  who 
was  carrying  a  bed  on  his  shoulders,  and  told  him 
to  lay  it  down,  or  he  would  shoot  him,  and  he  laid 
it  down  on  the  ground,  but  before  the  prisoner 
could  take  it  up  he  was  apprehended: — Held, 
that  the  offence  was  not  completed.  Rex  v.  Far- 
rell,  1  Leach,  C.  C.  322,  n. 

Although  stat  22  Car.  2,  c.  5,  makes  the  steal- 
ing  of  the  king's  stores  to  the  value  of  20a.  only 
felony,  an  officer  may  be  convicted  of  larceny  at 
common  law,  though  the  value  be  under  20*. 
Rex  v.  Thome,  2  East,  P.  C.  622. 

Where  a  prisoner  took  a  packet  of  diamonds  to 
a  pawnbroker,  with  whom  he  had  previously 
pledged  a  brooch ;  and,  having  agreed  with  the 
shopman  for  the  amount  of  the  loan  on  the  dia- 
monds, sealed  them  up  and  received  the  amount, 
deducting  the  amount  for  which  the  broach  was 
pledged;  but,  instead  of  giving  the  packet  of  dia- 
monds to  the  shopman,  gave  htm  a  packet  of 
similar  appearance,  containing  only  glass:— 
Held,  that  it  was  not  a  larceny,  but  only  a  fraud. 
Rex  v.  Meilheim,  Car.  C.  L.  281. 


To  make  a  taking  felonious  it  is  not  necessary 
lat  It  should  be  done  lucri  causa ;  taking  with  an 
itent  to  destroy  will  be  sufficient  to  constitute 
I*  offence  of  larceny,  if  dono  to  serve  the  pri- 
E>oer,  or  another  person,  though  not  in  a  pecu- 
iary  way.  Bf  six  against  five  judges.  Rex  v. 
Cabbage,  R.  &  R.  C.  C.  292;  2  Rub*.  C.  &  M. 
4. 

Clandestinely  taking  away  articles  to  induce  the 
truer  (a  girl)  to  fetch  them,  and  thereby  to  give 
be  primnar  an  opportunity  to  solicit  her  to  coov 


If  a  pawnbroker's  servant,  who  has  a  general 
authority  from  his  master  to  act  in  his  business, 
delivers  up  a  pledge  to  the  pawner,  on  receiving 
a  parcel  from  the  pawner,  which  ho  supposes  con* 
tains  valuables  he  has  just  seen  in  the  pawner"* 
possession  in  a  similar  parcel,  the  receipt  of  the) 
pledges  by  the  pawner  is  not  a  larceny.  Rex  v. 
Jackson,  R.  &  M.  C.  C.  R.  119. 

Where  a  letter,  inclosing  a  cheek,  was  directed 
to  James  Muckk>w,  St  Martin's  Lane,  Binning, 
ham*  and  bo  parson  of  that  name  lived  these,  tat 
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the  prisoner  lived  about  ten  yards  from  St.  Mar- 
tin's  Lane,  and  another  James  Mucklow  lived  in 
New  Hall  Street,  and  the  prisoner,  in  conse- 
quence of  a  message  left  by  the  postman,  got  the 
letter  from  the  post-office,  and  appropriated  the 
check  to  his  own  use: — Held,  that  it  was  not  a 
felonious  taking.  Rex  v.  Muckhto,  Car.  C.  L. 
280;  R.  &  M.  C.  C.  160. 

If  a  man  steal  his  own  goods  from  his  own 
bailee,  though  he  has  no  intent  to  charge  the 
bailee,  but  his  intent  is  to  defraud  the  king,  yet  if 
the  bailee  had  an  interest  in  the  possession,  and 
could  have  withheld  it  from  the  owner,  the  taking 
is  a  larceny.  By  seven  against  four  judges.  Rex 
v.  Wilkinson,  R.  &.  R.  C.  C.  470 ;  2  Russ.  C.  & 
M.  156. 

If  a  part  owner  of  property  steal  it  from  the 
person  in  whose  custody  it  is,  and  who  is  respon- 
sible for  its  safety,  he  is  guilty  of  larceny.  Rex 
v.  Brantley,  R.  &  R.  C.  C.  478;  2Russ.C.&M. 
155. 

A  prisoner  cannot  be  found  guilty  of  stealing 

Soods,  if  it  appear  that  be  could  not  otherwise  get 
lem  than  by  the  delivery  of  the  prosecutor's  wife, 
in  which  case  it  may  be  presumed  that  he  re- 
ceived them  from  her.  Rex  v.  Harrison,  1  Leach, 
C.  C.  47;  2  East,  P.  C.  559. 

If  a  man  and  the  owner's  wife  jointly  take  away 
the  husband's  goods,  it  may  be  larceny  in  the  man, 
though  he  was  acting  jointly  with  the  wife.  Rex 
y.  TUfree,  R.  &  M.  C.  C.  R.  243. 

To  constitute  larceny,  the  felonious  intention 
must  exist  in  the  mind  at  the  time  the  property  is 
obtained ;  for  if  it  be  obtained  by  fair  contract,  and 
afterwards  fraudulently  converted,  it  is  no  felony. 
Rex  v.  Charlewood,  1  Leach,  C.  C.  409 ;  2  East, 
P.  C.  689. 

I£  however,  a  fraudulent  conversion  take  place 
after  the  privity  of  contract  is  determined,  it  is 
felony,    Id* 

Obtaining  a  postchaise  by  hiring,  with  a  felo- 
nious intent  to  convert  it  to  the  use  of  the  hirer, 
is  felony,  although  the  contract  of  hiring  was  not 
for  any  definite  time.  Rex  v.  Semple,  1  Leach, 
C.C.420;  2  East,  P.  C.  691. 

Where  the  jury  found  that  one  who  assisted  in 
taking  another's  goods  from  a  fire  in  his  presence, 
but  without  his  desire,  and  who  afterwards  con- 
cealed and  denied  having  them,  yet  took  them 
honestly  at  first,  and  that  Die  evil  intention  to  con- 
vert them  came  on  the  takeo  afterwards,  it  was 
held  no  larceny.  Rex  v.  Leigh,  2  East,  P.  C.  694 ; 
1  Leach,  a  C.  411,  n. 

If  the  owner  parts  with  the  possession  of  goods 
for  a  special  purpose,  and  the  bailee,  when  that 
purpose  is  executed,  neglects  to  return  them,  and 
afterwards  disposes  of  them ;  if  he  had  not  a  fe- 
lonious intention  when  he  originally  took  them, 
his  subsequent  withholding  ana  disposing  of  them 
will  not  constitute  a  new  felonious  taking,  or  make 
him  guilty  of  felony.  Rex  v.  Bank*,  R.  &  R.  C. 
C.  441;  2  Russ.  C.  &  M.  132. 

If  a  man  who  is  hired  to  drive  cattle  sell  them 
it  is  larceny :  for  be  has  the  custody  only,  and  not 
the  right  to  the  possession;  his  possession  is  the 
owner's  possession,  though  he  is  a  general  drover, 


at  least  if  he  is  paid  by  the  dty.  &st.M> 
mie,  M.  a  C.  R.  36a 

Semble,  that  if  the  master  of  a  fbrap  fa*J 
captured  by  a  British  ship,  and  carried  is*  pat, 
takes  goods  from  the  vessel  after  she  hu bones* 
demned  as  a  prize,  it  is  not  larceny,  union  tks 
is  evidence  that  he  took  them  for  the  porpss  4 
converting  them  to  his  own  private  we.  Jbxt 
Van  Mayen,  R.  &  R. C.  C.  118;  2  Rs»Ctl 
199. 

The  prisoner  went  into  a  shop  in  Leo****1 
purchased  jewellery,  and  said  that  be  wbbMj*/ 
in  cash,  and  the  seller  agreed  to  deliferlbefSS) 
at  a  coach-office  belonging  to  an  ion,  wees  m 
prisoner  stated  that  be  lodged.  The  etUer  nsfc 
out  an  invoice  and  took  the  goods  there,  wbafc 
prisoner  said  he  bad  been  disappointed  k  Hav- 
ing some  money  he  expected  by  fatter,  let 
afterwards  a  two-penny  post  letter  wit  pet's* 
his  bands,  which  he  opened  m  the  pfesjecerffc 
seller,  and  said  he  had  to  meet  a  friend  it  Tart 
Coffee-house  at  seven,  who  would  wffty  * 
money.  The  goods  were  left  at  the  wsfiinVi 
and  the  seller  went  home.  The  prisoner  bid  *■" 
a  place  in  the  mail,  but  he  oounternasfciB* 
and  absconded  with  the  goods.  Thefts*** 
that  he  considered  the  soods  sold  if  be  p*  ■» 
cash,  but  not  before,  ft  was  left  to  the  jtrj* 
say  whether  the  prisoner  had  any  mtentkeW 
ing  and  paying  for  the  goods,  or  whether  hegt* 
the  order  merely  to  get  possession  of  then  ti io» 
vert  them  to  bis  own  use.  The  jury  *■■* 
latter,  and  the  prisoner  was  convicted,  n** 
conviction  was  held  right  by  the  t^ebesw* 
Rex  v.  Campbell,  Car.  C.L.280;  1  stklM 
R.  At  M.  C.  C.  179. 

Getting  goods  delivered  into  a  hired  ^  Jf 
express  condition  that  the  price  shall  be  jS"  * 
them  before  they  are  taken  from  the  cart,  i*** 
getting  them  from  the  cart  without  puyjj** 
price,  will  be  larceny,  if  the  prisoner  pewrtstg 
intention  of  paying,  but  had,  ab  initio,  *■*"{?* 
to  defraud.    Rex  v.  Pratt,  R.&M.C.C* 

Taking  goods,  though  prisoner  hid  hupjj 
to  buy,  is  felonious,  if  by  the  ossge  the  pn* «£ 
to  be  paid  before  they  are  taken,  ^ JjfTJJ 
did  not  consent  to  their  being  taken,  ■sds»P 
soner  when  he  bargained  for  them  did  ■"fJJJ 
to  pay  for  them,  but  meant  to  get  the*  n* 
possession,  and  dispose  of  them  for  ha  *** 
nefit,  without  paying  for  them.  9a  »•  *■* 
R.  St,  M.  C.  C.  185. 

If  a  tradesman  sell  a  stranger  gwk^l^rL 
to  his  debit,  and  make  out  a  NO  ^^Z 
them  as  goods  sold,  and  the  goods  *"  **"J 
to  the  purchaser  by  the  servant  of  theswft 


receives  bills  for  them,  it  is  not  felony 
the  tradesman  sold  them  for  ready  .■°*JrT 
intending  to  give  the  stranger  credit,  am  * 
pear  that  he  had  taken  the  aparttnesti  l|*JJ 
be  ordered  them  to  be  sent  fcr  the  r*jT  j 
obtaining  them  fraudulently.  A*  *.**** 
Leach,  C.  C.  614 ;  2  East,  P.  C  671. 


If  a  person,  having  ordered  a  U-— r'^frt, 
goods  to  his  house,  look  out  a  certs*  f^g 
ask  the  price  of  them,  sepsriwt»s»"^0 
rest,  and  then,  by  sending  the  train**  "■* 
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pretence  of  wanting  other  articles,  take  the  op- 
portunity of  running  away  with  the  poods  so 
looked  out,  with  intent  to  steal  them,  it  is  lar- 
seny ;  for,  as  the  sale  was  not  completed,  the  pos- 
nsuon  of  the  property  still  remained  in  the 
tradesman.  Rex  v.  Skarpleos,  1  Leach,  C  C.  92 ; 
I  East,  P.  C.  675. 

Where  property,  which  the  prosecutor  had 
taught,  was  weighed  out  in  the  presence  of  his 
stork,  and  delivered  to  his  carman's  servant  to 
sart,  who  let  other  persons  take  away  the  cart  and 
lispose  of  the  property  for  his  benefit  jointly  with 
hat  of  the  others,  the  carman's  servant,  as  well 
is  the  others,  are  guilty  of  larceny  at  common 
aw.  Ae*v.2&rrftng.K-&R.CC125;2Ru8s. 
3.&M.200. 

Where  the  owner  sends  goods  by  his  servant 
o  be  delivered  to  A.,  but  B.  fraudulently  pro- 
sores  the  delivery  to  himself  by  pretending*  to  be 
^  be  is  guilty  of  felony.  Rex  v.  Wilkint,  2  East, 
>.C673. 

Getting  a  parcel  from  a  carrier's  servant,  by 
Usely  pretending  to  be  the  person  to  whom  it  is 
lirected,  if  it  be  taken  animo  furandi  it  is  a  lar- 
eov ;  for  the  servant  has  no  authority  to  part 
rath  it  but  to  the  right  person.  Rex  v.  Long- 
treeth,  R.  &  M.  C.  C.  137. 

If  a  party  finding  property  knows  the  owner, 
r  if  there  be  any  mark  upon  it  by  which  the 
wner  can  be  ascertained,  and  instead  of  return- 
ag  it  converts  it  to  his  own  use,  such  conversion 
rul  constitute  a  felonious  taking.  Anon.  2  Russ. 
J.  &  M.  102 — Lawrence.  Rex  v.  James,  2  Russ. 
\  6l  M.  102— Gibhs. 

Where  the  prisoner  obtained  possession  of  a 
at  from  the  maker,  which  had  been  ordered  by  a 
lird  person,  by  sending  a  boy  for  it  in  the  name 
f  such  third  person  :— Held,  it  did  not  amount 
>  larceny.  Rex  y.  Adams,  2  Russ.  C.  dc.  M.  1 13 ; 
U  &  R.  C  C.  225. 

Fraudulently  obtaining  a  chest  of  tea  from  the 
adia  House,  though  by  means  of  a  regular  re- 
iiost  note  and  permit,  was  holden  to  be  larceny. 
tar  v.  Hench,  2  Russ.  C.  &.  M.  120 ;  Ifc.  &  R.  C 
.163. 

Where  the  prisoner  having  offered  to  accom- 
odate the  prosecutor  with  gold  for  notes,  the 
tter  put  down  a  number  of  bank  notes  for  the 
lrpose  of  their  being  exchanged,  which  the  pri- 
ner  took  up  and  ran  away  with: — Held  a  lar- 
tny,  if  the  jury  believed  that  he  intended  to  run 
ray  with  them  at  the  time,  and  not  to  return  the 
Ad.  Rex  v.  Oliver,  2  Russ.  C.  &  M.  122— 
rood. 

To  obtain  a  bill  of  exchange  from  an  indorsee, 
ider  a  pretence  of  getting  it  discounted,  is  fe- 
ay,  if  the  jury  find  that  the  indorsee  did  not  in- 
ad  to  leave  the  bill  in.  tjie  prisoner's  possession 
ithout  the  money,  and  that  he  undertook  to  dis- 
unt  it  with  a  preconcerted  design  to  convert  its 
educe  to  his  own  use.  Rex  y.  AiekUo,  1  Leach, 
C.294;  2 East, P. C. 675. 

Where  two  planned  to  rob  the  prosecutrix  ofS  J"'  ***TZi    *■"■*«**"*•  °- °- W « 
me  coats,  and  one  got  her  to  go  with  him  that  4  KuM-u  *  M1*>- 

might  get  some  money  to  buy  them  of  her,  andl     Nor,  if  larceny,  would  it  be  a  capital  offence 
•   left  the  coats  with  the  other,  who  imme-|  within  stat  24  Goo,  2,  c.  45.    JUL. 


diately  absconded  with  them :— Held,  that  the  re- 
ceipt by  the  one  amounted  to  a  felonious  taking 
of  the  coats  by  both.  Rex  v.  County,  2  Russ.  C, 
&  M.  127, 175. 

If  a  bureau  be  delivered  to  a  carpenter  to  repair, 
and  he  discover  money  in  a  secret  drawer  of  it, 
which  he  unnecessarily  as  to  its  repairs  breaks 
open,  and  converts  the  money  to  his  own  use,  it 
is  a  felonious  taking  of  the  property,  unless  it  ap- 
pear that  be  did  it  with  intention  to  restore  it  to 
its  right  owner.  Cmrtwright  v.  Green,  2  Leach, 
C.  C.  952 ,-  8  Yes.  jun.  405.* 

If  a  parcel  be  accidentally  left  in  a  hackney- 
coach,  and  the  coachman,  instead  of  restoring  it 
to  the  owner,  detain  it,  open  it,  destroy  part  of 
its  contents,  and  borrow  money  on  the  rest,  he  is 
guilty  of  felony.  Rex  v.  Wynne,  1  Leach,  C  C. 
413;  2  East,  P.  C.  664,  691:  S.  P.  Rex  v.  Sear$t 
lLeach,C.C.415,n. 

A  servant  clandestinely  taking  his  master's 
corn,  though  to  give  to  bis  master's  horses,  is 
guilty  of  larceny.  Rex  v.  MorJU,  R.  &  R.  C.  C 
307;  2Russ.C6lM.94. 

Pulling  wool  from  the  bodies  of  live  sheep  and 
lambs,  animo  furandi,  is  larceny.  Rex  v.  Martin, 
1  Leach,  C.C.  171;  2  East,  P.  C.  618. 

So,  it  is  larceny  to  take  the  milk  from  a  cow* 
Id. 

Where  goods  in  a  shop  were  tied  to  a  string 
which  was  fastened  by  one  end  to  the  bottom  of 
the  counter,  and  a  thief  took  up  the  goods  and 
carried  them  away  towards  the  door  as  far  as  the 
string  would  permit : — Held,  that  being  no  seve- 
rance, there  was  no  asportation,  and  consequently 
that  it  was  not  a  felony.  Anon.  2  East,  P.  C.  556; 
1  Leach,  C.C  321,  n. 

The  prisoner,  having  lifted  up  a  bag  from  the 
boot  of  a  coach,  was  detected  before  he  had  got 
it  out,  and  it  did  not  appear  that  it  was  entirely 
removed  from  the  space  it  at  first  occupied  in  the 
boot,  but  the  raising  it  from  the  bottom  had  com- 
pletely removed  each  part  of  it  from  the  space 
that  specific  part  occupied : — Held,  that  it  was  a 
complete  asportation.  Rex  v.  Walsh,  1  R.  Sl  M. 
C.C.14;  2Rubs.C6lM.96. 

To  remove  a  package  from  the  head  to  the  tail 
of  a  wagon,  with  a  felonious  intent  to  take  it 
away,  is  a  sufficient  asportation  to  constitute  a 
larceny ;  but  merely  to  alter  the  position  of  a 
package  on  the  spot  where  it  lies  is  not  Rex  v. 
Coslet,  1  Leach,  C  C  236 ;  2  East,  P.  C  556. 

Where  the  prisoner  set  up  a  long  bale  upon 
end  in  a  wagon,  and  cut  the  wrapper  all  the  way 
down  with  intent  to  remove  the  contents,  but  was 
apprehended  before  he  had  taken  anything  out  of 
it : — Held,  that  then?  was  not  a  sufficient  asporta- 
tion to  constitute  a  larceny.  Rex  v.  Cherry,  1 
Leach,  C  C  236,  n;  2  East,  P.  C  556. 

If  the  master  and  owner  of  a  ship  steal  some 
of  the  goods  delivered  to  him  to  carry,  it  is  not 
larceny  in  him,  unless  he  take  the  goods  out  of 


1 


760        Simple  Larceny.        [CRIMINAL  LAW]         Ample  larceny. 


If  a  warehouseman  has  several  bags  of  wheat 
delivered  to  him  for  safe  custody,  and  he  take  the 
whole  of  the  wheat  out  of  one  bag,  it  is  no  less 
a  larceny  than  if  he  had  severed  a  part  from  the 
residue  of  the  wheat  in  the  same  bag,  and  had 
taken  only  that  part,  leaving  the  remainder  of 
the  wheat  in  the  bag.  Rex  v.  Brazier,  R.  &  R. 
C.  C.  337 ;  2  Russ.  C.  &  M.  134. 

If  one  employed  to  carry  goods  for  hire  appro- 
priate them  to  his  own  use,  but  does  not  break 
bulk,  this  is  no  larceny,  although  the  person  so 
employed  were  not  a  common  carrier,  but  was 
only  employed  in  this  particular  instance.  Rex  v. 
Fletcher,  4  C.  &  P.  545— Patteson. 

Where  a  person  received  a  check  from  Sir  T. 
P.  to  buy  Exchequer  bills,  and  he  carried  it  to 
the  bankers,  got  the  cash,  and  embezzled  part ; 
on  being  indicted  for  stealing :— Held,  first,  that 
as  there  was  no  fraud  to  induce  Sir  T.  P.  to  de- 
liver the  check,  it  was  not  larceny,  although  the 
prisoner  intended  to  misapply  the  property  when 
ne  took  it,  and  misapplied  it  accordingly:  second- 
ly, that  as  Sir  T.  r.  never  had  possession  of  the 
money  received  at  the  banker's,  but  by  the  hands 
of  the  prisoner,  the  indictment  could  not  be  sup- 
ported. Rex  v.  Walsh,  R.  A.  R.  C.  C.  215;  2 
Leach,  C.  C.  1054;  4  Taunt  258.  •  But  see  stat. 
7&8Gec4,c29. 

The  cases  of  Rex  v.  Petrie,  1  Leach,  C.  C.  294, 
9  East,  P.  C.  740,  and  Rex  v.  Farley,  2  East, 
P.  C.  740,  relate  to  petty  larceny,  which  is  not 
now  a  distinct  offence. 


2.  The  Thing  Taken. 

[7  &,  8  Geo.  4,  e.  29.] 

Semble,  that  bank-notes  were  not  chattels  with- 
in the  meaning  of  ttat  3  WilL  St  M.  c.  9,  and  5 
Anne,  c  31.  Hex  v.  Morris,  1  Leach,  C.  C.  468; 
2  East,  P.  C.  748. 

A  check  on  a  banker's,  written  on  unstamped 
paper,  payable  to  D.  F.  J.,  and  not  made  payable 
to  bearer,  is  not  a  valuable  security  within  7  & 
8  Geo.  4,  c  29,  s.  5.  Rex  v.  Yates,  Car.  Cr.  L. 
273,333. 

Money  was  not  within  the  meaning  of  the 
words  M  goods  and  chattels,"  in  the  statutes  3 
WilL  &  M.  c.  9,  and  5  Anne,  c  31.  Rex  v.  Ouy, 
1  Leach,  C.  C.  241;  2  East,  P.  C.  748.  Rex  v. 
Davidson,  1  Leach,  C.  C.  242,  n. 

Held  not  to  be  felony  within  2  Geo.  2,  c  25, 
to  steal  bankers*  notes  completely  executed,  but 
which  have  never  been  put  into  circulation,  on 
the  ground  that  no  money  was  due  upon  them. 
Anon,  2  Russ.  C.  &  M.  147;  2  Leach,  C.  C. 
1061,  n. 

Stealing  re-issuable  notes  filer  they  have  been 
paid,  and  before  they  have  been  re-issued,  did  not 
subject  the  party  to  an  indictment  on  the  2  Geo. 
2,  c  25,  for  stealing  notes ;  but  he  may  bo  in- 
dicted for  stealing  paper  with  valuable  stamps 
upon  it  Rex  v.  Clark,  R.  &  R.  C.  C.  181 ;  2 
Leach,  C.  C.  1036. 

Country  bankers'  notes,  which  had  been  paid  by 
the  bankers  in  London  at  whose  house  they  were 
made  payable,  and  by  them  seat  down  to  the 


country  bankers9  to  be  re-israed,  as  the  «J 
there  were  stolen,  and  the  prisoner  wu  nan* 
for  receiving  them.  The  indictment  in  sat 
counts  charged  the  notes  to  be  uhnefe  manm, 
and  in  others  as  pieces  of  paper  of  thegosfcsji 
chattels  of  the  country  saakeri.  Tbt  prisss 
was  convicted,  and  the  cooVictioa  bdd  njH 
Some  of  the  judges  doubted  whether  tsMis* 
were  to  be  considered  as  valuable  secoriua,** 
if  not,  they  all  thought  they  were  modi  trio* 
tels.    Rex  v.  Vy*s,  R.&M.C.C.2ia 

Exchequer  bilk,  although  signed  bj  i  psss 
not  authorised  to  do  so,  are  securities  tsiei* 
within  the  statute  15  Geo.  2,  c.  13,  a  li  A" 
Adett,  2  Leach,  C.  C.  958 ;  1 N.  R.  1. 

The  halves  of  country  bank.nous,«sli» 
letter,  are  goods  and  chattels,  and  a  ensitk 
steals  them  is  indictable  for  larceny,  to  <• 
Mead,  4  C.  cY  P.  535— Rosanqoet. 

Dollars,  or  Portugal  money,  not  cmTsntbys* 
clamation,  are  not  goods  within  the  **■■■&■ 
the  24  Geo.  2,  c  45.  Rex  v.  Leigh,  1  IM 
C.  C.  52:  &  P.  Rex  v.  Grimes,  2  BH.F.C 
646. 

A  larceny  may  be  committed  of  windows*!* 
which  are  neither  hung  nor  beaded  intotbenss* 
but  merely  fastened  by  laths  nailed  we** 
frames  to  prevent  their  shaking  oat ;  a  ubt* 
not  fixed  to  the  freehold.  Rerv.JMpM** 
C.  C.  201;  2  East,  P.  C.  590,  a. 

Piratically  stealing  a  ship's  aneber  sales* 
is  a  capita]  offence  by  the  marine  »»•,«* 
able  under  the  28  Hen.  8,  c.  15;  »  Gea^* 
not  extending  to  this  case.  Rex  v.  Gang,** 
R.C.C.123.    Indictment  stated. 

And  the  stealing  is  equally  an  dfenee,«jfc,j 
the  master  of  the  vessel  concur  in  frMd»"|,£ 
the  object  is  to  defraud  the  ^lIlderwrileB*,,, 
benefit  of  the  owners.    Id. 

If  pigeons  are  so  far  tame  ihit  °g^ 
home  every  night  to  roost  in  the  W**T*~* 
hung  on  the  outside  of  the  boose  of  w^jT 
and  a  party  come  in  the  night  and  •^■JT 
of  those  boxes,  this  is  a  larceny.  *»▼.** 
C.&P.131— Taddy. 

3.  The  Ownership. 

Property  cannot  be  laid  in  a  P?*Vj^ 
never  had  either  actual  or  «>ni*n,cn*?|!">i 
Rex  v.  Adams,  R.  dfc.  R.  C.C.385;  **»*u# 
M.  113. 

In  an  indictment  for  lweeay,  tbepjjj 
stolen  may  be  described  as  the  reel  owj^ 
though  it  never  was  actually  in  h*r-^ 
but  in  the  possession  of  his  agent  caff.  ** 
Remnant,  R.  Sl  R.  C.CL  136;  *«■»&*» 
160. 

If  goods  seised  mider  a  wraeffcfc*«^ 
they  may  be  described  as  the  goods  oftsr pj 
against  whom  the  writ  issued;  faamoy^ 
are  in  costodia  legis,  the  original  <""*£, 
tinues  to  have  a  property  in  the*  •*■  ^ 
are  sold.  Rex  t.  B**UU>*  RosaC**1* 
197.  .    ^ 

An  mdictment  for  sHnKf  the 
paid  of  a  son,  wfco  is  an  aapieinse  *  ■* 
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•fid  fcrniihed  with  hi*  clothes  in  pursuance  of; 
fail  indentures,  must  lav  them  to  be  the  property 
of  the  ion,  and  not  of  the  lather.  Rex  v.  Fore- 
fste,  1  Leach,  C.  C.  463. 

Where  two  had  jointly  stock  upon  a  farm,  and 
one  died,  leaving  several  children: — Held,  that 
(he  property  in  sheep  stolen  was  properly  alleged 
b  be  in  the  survivor  and  the  children,  the  for- 
taer  swearing  that  he  considered  himself  to  hold 
sne  moiety  for  the  benefit  of  the  latter.  Rex  v. 
Scott, 2  Eaet,P.C.  655;  R.  &  R.  C.C.13. 

Semble,  that  the  property  might  have  been  laid 
in  the  survivor  alone,  as  he  was  in  possession  of 
(Bo  children's  moiety  as  their  agent    Id. 

D.  and  C.  were  partners;  C.  died  intestate, 
leaving  a  widow  and  children ;  from  the  time  of 
bis  death  the  widow  acted  as  partner  with  D., 
ind  attended  the  business  of  the  shop;  three 
jreeks  after  G's  death  part  of  the  goods  were 
rfolen ;  they  were  described  in  the  indictment  as 
he  goods  of  D.  and  the  widow : — Held,  that  the 
Jescription  was  right  Rex  v.  Oaby,  R.  &  R. 
2.G178;2Rus8.C.&M.161. 

The  goods  in  a  dissenting  chapel,  vested  in 
rostees,  cannot  be  described  in  an  indictment  as 
he  goods  of  a  servant  who  has  merely  the  cus- 
ody  of  the  chapel  and  things  in  it,  to  clean  and 
ceep  in  order,  although  he  has  the  key  of  the 
(hapel,  and  no  other  person  bat  the  minister  has 
mother  key.  Rtx  v.  Hutchinson,  R.  &  R.  C.  C. 
»3;  2  Ross.  C.  &  M.  15a 

A  Bible  had  been  given  to  a  society  of  Wes- 
ryans;  and  it  had  been  bound  at  the  expense  of 
m  society.  B.  stated  that  he  was  one  of  the 
Tistees  of  the  chapel,  and  also  a  member  of  the 
wiety.  No  trust-deed  was  produced: — Held, 
tat,  in  an  indictment  for  stealing  the  Bible, 
te  property  was  rightly  laid  in  B.  and  others. 
as  v.  BouUon,  5  G  <fe  P.  537— Parke. 

An  unqualified  person  may  have  a  sufficient 
raJ  possession  of  game  to  support  an  indictment 
r  stealing  it  from  him.    Anon.  2  Ross.  C.  &  M. 


A  box  belonging  to  a  benefit  society  was  stolen 
nn  a  room  in  a  public-house.  Two  of  the  stew- 
Is  bad  keys  of  this  box ;  and,  by  the  rules  of 
i  society,  the  landlord  ought  to  have  had  a  key, 
\  in  fact  he  had  not: — Held,  that  the  prisoner 
gilt  be  convicted  on  a  count  laying  the  pro- 
ty  in  the  landlord  alone.  Rex  v.  Wymer,  4 
fc  P.  391— Parke. 

kn  indictment  for  stealing  goods  may,  under 
55  Geo,  3,  c.  137,  state  them  to  bo  the  goods 
bo  overseers  of  the  poor,  for  the  time  being, 
he  parish  of  A.;  for  this  will  import  that  they 
Migod,  at  the  time  of  the  theft,  to  thepersons 
>  were  the  then  overseers.  Rex  v.  Trent,  R. 
fc.  C.  C.  359;  2  Russ.  C.  k,  M.  167. 

a  stealing  from  the  Invalid  office  at  Chelsea, 
property  must  be  laid  in  the  house  of  the  king. 
?▼.  Peyton,  1  Leach,  C.  C.  324;  2  East,  P.  C. 


keeper  or  ths  guest    Rex  v.  Tbdd,  1  Leach,  G. 
C.  357,  n. 

So,  goods  stolen  from  a  washerwoman  may  be 
laid  to  be  her  property.  Rex  v.  Parker,  1  Leach, 
C.  C.  357,  n. 

So,  in  the  case  of  an  agister,  who  takes  in 
sheep  to  agist  for  another,  they  may  be  laid  to  be 
his  property.  Rex  v.  Woodward,  1  Leach,  C.  C. 
357,  n.;  2  East,  P.  C.  653. 

The  coach-glass  of  a  gentleman's  coach,  stand- 
ing in  the  coachra aster's  yard,  may  bo  laid  to  be 
the  property  of  the  coachmaster.  Rex  v.  Taylor, 
1  Leach,  C.  C.  356;  2  East,  P.  C.  653. 

In  larceny,  the  goods  of  a  furnished  lodging 
must  be  described  as  the  lodger's  goods,  not  as 
the  goods  of  the  original  owner.  Rex  v.  Belstead, 
R.  &  R.  C.  C.  411 ; 2  Russ.  C.  &  M.  154;  Rex  v. 
Brunswick,*  1  R.  Sl  M.  C.  C.  26;  2  Russ.  C.  & 
M.  154. 

The  property  in  goods  stolen  held  to  be  pro- 
perly alleged  to  be  in  the  driver  of  a  coach,  from 
the  boot  of  which  they  were  taken.  Rex  v.  Deo- 
kin,  2  East,  P.  C.  653;  2  Leach,  C.  C.  862. 

If  a  cornfactor  purchase  a  ship  laden  with 
corn,  and  send  his  lighter  to  fetch  it  from  the 
ship  to  his  wharf,  a  delivery  of  the  corn  on  board 
the  lighter  puts  it  into  the  possession  of  the  corn- 
factor,  although  the  lighter  man  never  delivers  it 
at  the  factor's  wharf.  Rex  v.  Spears,  2  Leach, 
C.  C.  825;  2  East,  P.  C.  568. 

If  a  cornfactor  purchase  the  cargo  of  a  vessel 
laden  with  corn,  and  send  his  servant  with  a 
lighter  to  fetch  it  from  the  ship  in  loose  bulk, 
and  the  servant  contrive  to  have  a  certain  portion 
of  it  put  into  sacks  by  the  meters  on  board  the 
ship,  and  take  the  corn  so  sacked  feloniously 
away  in  the  lighter  immediately  from  the  ship, 
he  may  be  indicted  for  stealing  the  property  of 
the  cornfactor,  although  it  was  never  put  into 
his  lighter,  or  otherwise  reduced  into  the  corn- 
factor's  possession.  Rex  v.  Abrahdt,  2  Leach, 
C.  C.  824;  2  East,  P.  C.  569. 

An  indictment  for  larceny,  laying  the  goods 
stolen  to  be  the  property  of  Victory  Baroness 
Turkheim,  is  good,  although  her  name  is  Selinda 
Victoire.    Rex  v.  SuUs,  2  Leach,  C.  C.  861. 

An  indictment  for  the  larceny  of  property  be- 
longing to  trustees  who  are  not  incorporated 
must  lay  the  property  to  be  in  them  by  name 
as  individuals,  subjoining  a  description  of  the 
character  in  which  they  are  authorized  to  act 
Rex  v.  Shenington,  1  Leach,  C.  C.  513. 


4.  Indictment 

An  indictment  for  stealing  a  bank-note  did 
not  conclude  contra  fbrmam  statuti: — Held,  by 
the  fifteen  judges,  that  it  was  bad.  Rex  v.  Pear- 
son, 5  C.  Si  ?.  121. 

An  indictment  on  2  Geo.  2,  c.  25,  alleged  the 
stealing  of  a  bill  of  exchange  in  L.,  whereon  the 
names  of  A.  &  B.  were  indorsed,  which  w»«  •*- 


«L.  kill  -.-_    -*_! _. 


Ferrets,  though  tame  and  saleable,  eaests) 
the  subject  of  larceny.  Rex  v.  Setriif ,  H  *  I- 
C  C.  351 ;  2  Ruse,  6.  &  M.  153. 


An  indictment  for  stealing  a  deed 
should  state  that  it  was  dead;  for,  upon  i  |B» 
ral  statement  that  a  party  stole  the  uMsi 
to  be  intended  thai  he  stole  it  aliie.  Bai.U 
ward*,  R.  &  R.  C.  C.  497— Holroyd;  S  RanC 
&  M.  171. 

Upon  an  indictment  for  stealing  a  fin  nsni 
evidence  cannot  be  given  of  steabng  a  ends* 
Id. 

But  in  the  case  of  Rex  v/Pwkrkf,M.GC 
R.  242,  A.  was  indicted  for  receiving  a  'natf 
when  he  received  the  lamb  it  wu  deai  "i  1 
was  held  by  the  fifteen  judges  that  the  indkawf 
was  sufficient,  it  being  immaterial,  u  to  the  s> 
soner's  offence,  whether  the  lamb  wu  at*  • 
dead,  his  offence,  and  the  punishments*  it,  *■! 
in  both  cases  the  same.  Thie  earn  sjf*n>v 
overrule  the  eaae  of  Rex  v.  Edward*. 
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an  indorsee  when  negotiated  at  L.: — Held,  no 
variance.    Rex  v.  Austin,  2  East,  P.  C  602. 

An  indictment  for  larceny  of  a  promissory  note 
may  describe  it  generally  as  "one  promissory 
note;  for  the  payment  of  one  guinea,"  without 
setting  the  note  forth.  Rex  v.  Milnea,  2  East, 
P.C.602. 

In  an  indictment  for  larceny,  if  the  thing 
stolen  be  described  as  a  bank  post-bill,  and  be 
not  set  out,  the  court  cannot  take  judicial  notice 
that  it  is  a  promissory  note,  or  that  it  is  such  an 
instrument  as,  under  stat  2  Geo.  2,  c  25,  may 
be  the  subject  of  larceny,  although  it  be  de- 
scribed as  made  for  the  payment  of  money.  Rex 
y.  Chord,  R.  &  R.  C.  C.  46a 

Where  an  indictment  described  a  bank-note  as 
signed  by  A.  H.  for  the  Governor  and  Company 
of  the  Rank  of  England,  and  a  prisoner  was  con- 
victed; such  conviction  was  held  bad,  there  being 
no  evidence  of  A.  H.'s  signature.  Rex  v.  Crown, 
R.  &  R.  C.  C.  14;  2  East,  P.  C.  G01. 

Describing  a  bank-note  "as  a  certain  note, 
commonly  called  a  bank-note,'*  was  not  such  a 
description  as  will  warrant  a  conviction  on  2  Geo. 
2,  c  25,  for  stealing  it    Id. 

An  indictment  for  stealing  102.  in  moneys 
numbered  is  not  sufficient;  some  of  the  pieces  of 
which  that  money  consisted  should  be  specified. 
Rex  v.  Fry,  R.&  R.  C.  C.  482;  2  Russ.  C.  &  M. 
169. 

An  indictment  on  stat  2  Geo.  2,  c  25,  should 
have  concluded  against  the  form  of  the  statute, 
and  not  statutes,  although  that  statute  had  once 
expired  and  been  revived  by  stat  9  Geo.  2,  c.  18. 
Rexr.  Morgan,  2  East,  P.  C.  601. 

In  an  indictment  on  stat  2  Geo.  2,  c  25,  it  was 
improper  to  lay  bank-notes  as  chattels,  but  that 
word  might  have  been  rejected  as  surplusage,  if 
the  indictment  be  in  other  respects  sufficient 
Rex  y.  Sadi,  2  East,  P.  C.  601. 

A  set  of  new  handkerchiefs  in  a  piece  may  be 
described  as  so  many  handkerchiefs,  though  they 
are  not  separated  one  from  another,  if  the  pat- 
tern designates  each,  and  they  are  described  in 
the  trade  as  so  many  handkerchiefs.  Rexv.Nibbo, 

1  R.  &  M.  C.  C.  25;  2  Russ.  C.  <fc  M.  169. 

Where  an  indictment  for  stealing  in  a  dwelling- 
house  alleged  it  to  be  the  dwellinp-nouse  of  Sarah 
Lunns,  and  it  appeared  in  evidence  that  her 
name  was  Sarah  London: — Held,  that  the  va- 
riance was  fatal  to  the  capital  part  of  the  indict- 
ment   Rex  v.  Woodward,  1  Leach,  C.  C.  253,  n. 

In  cases  of  larceny  of  animals  fero  nature?,  the  possession  — ™ 

indictment  must  show  that  they  were  either  dead,  stolen,  the  judge  will  direct  an  sowW  ***: 
tame,  or  confined,  otherwise  they  must  be  pre-  calling  on  him  for  his  defence.   ***  *••*"* 
sumed  to  be  in  their  original  state.  Rex  v.  Rough,  c  &.  P  459 TUvlev 

2  East,  P.  C.  607.    And  see  Rex  v.  Hudson;  2     \     .  J  \     3A_ 
East  P.  C.  611.                                                         A  prisoner  was  indicted  «•— r-y^,* 

tools,  and  the  only  evidence  agea*  "^» 


An  indictment  for  stealing  four  Bit 
keys  was  laid  in  the  county  of  E;  it 
that  the  prisoner  stole  them  alive  ia  tauaej 
of  O,  and  killed  them  there,  and  tate  he** 
them  into  the  county  of  H.:— HeMnlw* 
prisoner  had  not  the  turkeys  in  a  hw  **  * 
the  county  of  tt,  the  charge  at  hid nist 
proved,  and  that  the  word  "live"  intsi i  jaw» 
tion  could  not  be  rejected  as  saiaksajii* 
therefore  that  the  indictment  was  bsl  » l 
HaUowoM,  1  C.  &  P.  12a 

If  a  parish  be  partly  sitnate  » .«*«•■?' 
W.  and  partly  in  the  county  of  8,  «*»■** 
in  an  indictment  for  larceny,  to  stale  ***  ** 
to  have  been  committed  at  the  periaW fcj 
the  county  of  W.  Rex  v.  Pertett,4C.Ar» 
—Park. 


5.  Evidence  and  Trial 

A  prisoner  was  indicted  for  steak*/  Aff  * 
ticles.    It  appeared,  that,  having  takes  mm 
article,  he  returned  in  about  two  ■P** 
took  the  second,  and  then  returned  ■  ■* 
hour  and  took  the  thirds-Held,  th*  *  » 
taking  was  a  distinct  felony,  and  «*^ 

S'ven  in  evidence  with  the  other  t*1****^ 
e  interval  of  time  between  the  nnttaie** 
taking  was  so  short  that  they  mwrtteoss*** 
as  parts  of  the  same  transaction.  ****** 
eye,  4  C.  &  P.  386— Littledak. 

If  the  only  evidence  against  a  Pri-B*jJ5 
for  larceny  be,  that  the  goods  were  Matt  s^ 
session  sixteen  months  after  they  ■* 
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an  acquittal  was  directed.    Res  v.  Adams,  3  C. 
Jt  P.  600-Parke. 

Nondelivery  upon  request  is  evidence  of  a 
tortious  conversion.  Rex  v.  SempU,  1  Leach,  C. 
C.4S4. 

On  an  indictment  for  larceny,  the  wife  of  a  re- 
ceiver, who  is  not  indicted,  cannot  be  compelled 
to  fife  bar  evidence  against  the  prisoner.  Rex 
v.  1st,  Oar.  C.  L.  66— -MaedonaJd  and  Lawrence. 

If  it  is  probable  that  all  the  goods  stolen  were 
not  stolen  at  one  time,  but  still  it  is  possible  that 
they  might  have  been  so,  the  judge  will  not  pot 
the  prosecutor  to  elect  to  go  npon  the  stealing  of 
some  particular  article  or  articles.  Rex  v.  Dunn, 
Car.G.L.82. 

Larceny  must  be  tried  in  the  county  where 
oommitted ;  but  the  offence  is  considered  as  com- 
mitted  in  eierj  county  into  which  the  thief  car- 
ries the  goods.  Rex  v.  Thomson,  2  Russ.  C.  & 
M.174. 

Therefore,  if  a  man  steal  goods  in  the  county 
if  A^  and  carry  them  into  the  county  of  R,  he 
nay  be  indicted  for  the  larceny  in  the  latter 
aoontv.    Id. 

But  if  a  compound  larceny  be  committed  in  one 
XHmry,  and  the  offender  carry  the  property  into 
mother,  though  he  may  be  convicted  in  the  latter 
Bounty  of  the  simple  larceny,  he  cannot  be  there 
xmvicted  of  the  compound  larceny.    Id. 

Where  four  stole  goods  in  the  county  of  Gn 
md  divided  them  in  that  county,  and  then  car- 
ied  their  shares  into  the  county  of  W.  in  their 
operate  bags : — Held,  that  it  was  not  a  joint  lar- 
ony  in  Wn  but  separate  larcenies  in  that  county, 
oof  the  subject  of  distinct  prosecutions.  Rex  v. 
1mmettt  2  Ross.  C.  &  M.  175— Holroyd.  And 
ee  Rex  v.  County,  2  Russ.  C.  &  M.  127, 175. 

On  an  indictment  for  the  larceny  of  a  bill  of 
xchange  obtained  from  the  prosecutor,  under  a 
•retence  of  discounting  it,  parol  evidence  of  the 
ill  may  be  given  after  proof  of  a  subpoena  duces 
scum  given  to  the  person  in  whose  possession  it 
ras  shown  to  be  shortly  previous  to  the  trial,  but 
rbo  did  not  attend,  kex  v.  Aickles,  1  Leach, 
I  a  294;  2  East,  P.  C.  675. 

The  case  of  Rex  v.  HmrUng,  1R.JdM.CC. 
9*  relates  to  the  punishment  of  larceny,  which 
i  now  regulated  by  the  stat  7  A.  8  Geo.  4,  c.  29, 
.  3. 


XXXII.  Robust. 

7  St  8  Geo.  4,  e.  29,  ss.  6  *  7.V- By  the  stat  7 
;  8  Geo.  4,  c  27,  the  stats.  23  Hen.  8,  cl,  and  3 
7.  cfc  M.  c  9,  are  repealed,  as  is  the  stat  1  Edw. 

c  12,  so  far  as  relates  to  this  subject 

See  C.  J.  TindaVa  Charge,  5  C.  k,  P.  267,  n. 

1.  The  Offence. 

If  a  robber  take  a  purse  of  money  from  a  per- 
sa  and  restore  it  to  him  immediately,  saying, 
if  you  value  your  purse  take  it  back  and  give 
*  the  contents,"  but  is  apprehended  before  the 
loney  i»  delivered  to  him,  yet  the  crime  is  com- 


pleted.   Rex  v.  Peat,  1  Leach,  C.  CL  228;  2 
East,  P.  C.  557. 

Taking  money  from  a  woman  at  the  time  of 
an  attempt  to  commit  a  rape  amounts  to  robbery, 
although  there  was  no  demand  of  money  made 
by  the  prisoner,  and  it  was  clearly  his  original 
intent  only  to  commit  a  rape.  Rtxx.  Blackham, 
2  East,  P.  C.  711. 

Where  money  was  given  to  one  of  the  mob 
during  the  riots  in  London,  in  1780,  upon  a 
knocking  at  the  prosecutor's  door  in  a  menacing 
manner: — Held,  that  it  was  robbery.  Rex  v. 
Taplm,  2  East,  P.  C.  712. 

Where  the  prisoners  threatened  to  bring  a  mob 
from  Birmingham,  (then  in  a  state  of  riot  and 
disturbance),  and  burn  the  prosecutor's  house  if 
he  did  not  give  them  money,  and  he  did  so  under 
fear  of  that  threat : — Held,  a  robbery.  Rex  v. 
AsUey,  2  East,  P.  C.  729 :  Rex  v.  Brown,  2  East, 
P.  C.  731. 

So  it  was  held  in  the  case  of  a  threat  to  tear 
down  corn,  and  level  the  house.  Rex  v.  Sememe, 
2  East,  P.  C.  731. 

If  persons  who  had  formed  part  of  a  mob  ob- 
tain money  from  a  party  by  advising  him  to  give 
money  to  the  mob,  and  be  indicted  for  this  as  a 
robbery,  the  prosecutor,  to  show  that  this  was 
not  ootid  fide  advice,  may  give  evidence  of  de- 
mands of  money  made  by  the  same  mob  at  other 
places,  before  and  afterwards,  in  the  course  of  the 
same  day,  if  any  of  the  prisoners  were  present  on 
those  occasions.  Rex  v.  Winkwortk  and  others, 
4  C.&  P.  414— Parke. 

If  a  person  by  force  or  threats  compel  another 
to  give  him  goods,  and  by  way  of  colour  oblige 
him  to  take,  or  if  he  offer,  less  than  the  value,  it 
is  robbery.  Rex  v.  Simons,  2  East,  P.  C.  712. 
8.  P.  Rex  v.  Spencer,  2  East,  P.  C.  712. 

Where  persons  under  pretence  of  an  auction 
got  a  woman  into  a  house,  and  compelled  her,  by 
threats  of  carrying  her  before  a  magistrate  and  to 
prison  for  not  paying  for  a  lot  pretended  to  have 
been  bid  for  by  her,  to  pay  them  one  shilling 
through  fear  of  prison,  and  for  the  purpose  of  of 
taining  her  liberation,  but  without  any  fear  of  any 
other  personal  violence : — Held,  not  robbery,  but 
only  duress.    Rex  v.  Wood,  2  East,  P.  C.  TC2. 

A  woman  went  into  a  mock  auction  shop,  and 
it  was  pretended  that  she  bid  for  certain  articles, 
and  the  prisoner  threatened  to  take  her  to  Bow- 
street,  and  have  her  sent  to  Newgate,  unless  she 
paid  earnest  for  the  articles,  to  avoid  which  she 
paid  one  shilling : — Held,  that  this  was  not  a  suf- 
ficient restraint  to  make  this  a  robbery.  Rex  v. 
Newton,  Car.  Cr.  Law,  285. 

*  If  the  property  be  not  taken  by  violence,  nor 
parted  with  through  fear,  it  is  no  robbery ;  though 
there  were  sufficient  legal  and  reasonable  ground 
for  fear,  as  upon  a  threat  to  charge  one  with  an 
unnatural  crime,  ilex  v.  Reane,  2  East,  P.  C. 
734. 

Snatching  an  article  from  a  man  will  consti- 
tute robbery,  if  it  is  so  attached  to  his  person  or 
clothes  as  to  afford  resistance.  Rex  r.  mason,  R. 
<fe  R.  C.  C.  419 ;  2  Russ.  C.  &  M. 
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Snatching  property  from  the  hand  of  another 
is  not  a  sufficient  force  to  constitute  a  highway 
'robbery.  Rex  v.  Baker,  1  Leach,  C.  C.  290;  2 
East,  P.  C.  70S. 

Suddenly  snatching  a  bundle  from  the  hands 
of  a  boy  as  the  prisoner  ran  past  him  : — Held, 
onlv  larceny,  as  there  was  not  a  sufficient  degree 
of  force  and  terror  to  constitute  robbery.  Rex  v. 
Macauley,  1  Leach,  C.  C.  987  :•  S.  P.  Rex  v. 
Rabins,  1  Leach,  C.  C.  290,  n.,  and  oases  there 
cited. 

.  To  force  an  ear-ring  from  the  ear  of  a  lady, 
with  a  felonious  intent  to  steal  it,  is  a  sufficient 
degree  of  violence  to  constitute  a  robbery ;  and  to 
remove  it  from  the  ear  to  the  curls  of  her  hair, 
where  it  accidentally  remained,  is  a  sufficient 
carrying  away.  Rex  v.  Lapier,  1  Leach,  C.  C. 
320;  2  East,  P.  C.  557,  708. 

To  snatch  a  diamond-pin  from  the  head-dress 
of  a  lady,  with  such  force  as  to  remove  it  with 
part  of  the  hair  from  the  place  in  which  it  was 
fixed,  is  a  sufficient  violence  to  constitute  robbery. 
Rex  v.  Moore,  1  Leach,  C.  C.  335. 

To  constitute  the  crime  of  highway  robbery, 
the  force  used  must  be  force  with  intent  to  over- 
power the  party,  and  prevent  his  resistance ;  and 
if  the  force  used  is  not  with  that  intent,  but  only 
to  pet  possession  of  the  property  of  the  party  at- 
tacked, it  is  not  highway  robbery.  Rex  v.  OissU, 
1  C.  &  P.  304— Arrow. 

The  crime  of  robbery  may  be  committed  by 
obtaining  money  from  a  man,  by  threatening  to 
charge  Mm  with  having  been  guilty  of  sodomiti- 
cal  practices.    Rex  v.  Jones,  1  Leach,  C.  C.  139. 

To  obtain  money  from  a  person  against  his 
will,  by  threatening  to  carry  mm  before  a  magis- 
trate, and  to  accuse  him  of  unnatural  practices, 
amounts  to  robbery,  though  no  actual  or  personal 
violence  be  used.  Rex  v.  DonnaUy,  1  Leach,  C. 
C.  193 ;  2  East,  P.  C.  713,  715,  783. 

It  is  equally  a  robbery  to  extort  money  from  a 
person,  by  threatening  to  accuse  him  of  an  un- 
natural crime,  whether  the  party  so  threatened 
has  been  guilty  of  such  crime  or  not  Rex  v. 
Gardner,  1  C.  cV  P.  479— Littledale. 

If  a  man  obtain  property  from  another  by  ac- 
cusing him  of  having  been  guilty  of  an  unnatural 
crime,  it  will  amount  to  robbery,  although  the 
party  was  under  no  apprehension  of  personal 
danger,  and  felt  no  other  fear  than  that  of  losing 
his  character.  Rex  v.  Hickman,  1  Leach,  C.  C. 
278;  2  East,  P.  C.  72a 

To  constitute  robbery  by  taking  money  from 
another  upon  a  threat  of  charging  him  with  an 
unnatural  crime,  the  money  must  be  taken  im- 
mediately upon  the  threat  made,  and  not  after 
lbs  parties  have  separated,  and  there  has  been 
time  for  the  prosecutor  to  deliberate  and  procure 
assistance;  and  especially  after  he  had  consulted 
a.  friend,  who  was  even  present  at  the  time  when 
the  money  was  paid,  though  the  prosecutor  parted 
with  his  money  from  fear  of  losing  his  character. 
Rex  y.  Jackson,  1  East,  P.C.  Add.  xxi.;  1  Leach, 
G  a  193,  n. ;  2  Leach,  C.  C.  618,  n.  And  see 
Rex  v.  Bckman,  2  East,  P.  C.  728 ;  1  Leach,  C. 
C.  278.    And  see  Rex  v.  Cannon,  pest,  p.  766. 


Parting  with  property  upon  the  cbrge  of  • 
unnatural  crime  will  not  make  the  taking  a  nW 
bery,  if  it  is  parted  with,  not  from  fcrtflssa' 
character,  but  for  the  put  pose  of  prtsenflsf. 
Rex  v.  Fuller,  R.  &  R.GG408;  2Ro*X* 
M.  88. 

Where  money  was  obtained  by  caffinf  »  * 
a  sodomite  and  threatening  him,  bat  the  assy 
was  parted  with  by  the  prosecutor,  notion** 
from  fear  of  losing  his  character,  as  fionfarrf 
losing  his  place: — Held,  by  a  majority  of  lb 
judges,  that  it  was  sufficient  to  0091(11018114 
bery.    Rex  v.  Elm*teod,2Rim.C.k)L& 

The  parting  with  money  or  goodi  lb»*jk 
fear  of  loss  of  character  and  service,  spentdsji 
of  sodomhical  practices,  is  toffideat  to  wad* 
robbery,  although  the  party  has  no  fttr  of  si* 
taken  into  custody,  nor  any  dread  of  pusUs**- 
Rex  v.Egerton,  R.&  R.GC375;  9  RssX 
&M.87. 

Obtaining  money  from  a  woman  by  threda- 
ing  to  accuse  her  husband  of  an  iitaVoa«a**« 
is  not  robbery.  Rex  v.  Edwards,  5C.fcF.w- 
Littledale.  S.  C.  nom.  Rex  v.  EdwsH,  1  *« 
Rob,  257. 

If  a  bailiff  handcuff  a  prisoner,  tinder  «*■» 
of  carrying  him  to  prison  wiw  greater  snay.* 
by  means  of  this  vioWnce  extort  mosey,  ki 
guilty  of  robbery.  Rex  v.  Osstsigu,  1 1M 
C.C.  280;  2  East,  P.O.  709. 

If  a  gang  of  poachers  attack  a  gtmeletpffd 
leave  him  senseless  on  the  ground,  ia^*J 
them  return  and  steal  his  money,  Ae.J-n* 
that  one  only  can  be  convicted  of  the  robtaji" 
it  was  not  in  pursuance  of  any  cobudob  ■** 
Rex  v.  Hawkins,  3  C.  A  P.  392-Ptrk  * 

A.  had  set  wires  in  which  game  wsf  onfK 
Bn  a  gamekeeper,  found  them  and  took  tbem,we» 
the  game  caught  in  them,  for  the  ass  of  the  m 
of  the  manor :  A.  demanded  them  with  ■*■[* 
and  B.  gave  them  up.  The  jury  ****** 
acted  under  a  bona  fide  impression  thittne  «** 
and  game  were  his  property  >— Held,  that*  * 
no  robbery.  Rex  v.  BaU,  3  C.  4  P.  •*• 
Vaughan. 

The  cases  of  Rex  v.  Pye,  R.  *  R.  &C^| 
and  Rex  v.  Johnstone,  R,  Sl  K.  C.  C  10>  «" 
for  robbery  in  a  dwelling-house,  which  »•*** 
a  distinct  offence. 

If  a  prosecutor  declare,  on  an  V&**** 
robbery,  that  he  parted  with  hi*  property  •*■ 
any  fear  of  violence  to  his  person,  or  »J*fl. 
his  character,  the  prisoner  cannot  be '  °**7 
Rex  v.  Reane, 2  Leach,  C.  a  616;  3&* *•* 
734. 

A.  and  B.  were  walking  together,  B-etfJ* 
A.'s  bundle,  when  C.  and  D.  came  tp  «*  */ 
saulted  A.:  B.  threw  down  the  boodle,  in*"]* 
the  assistance  of  A^  whenC  took  n«f  "J*: 


larceny,  as  the  tiling  stolen  W^Jr/p 
sonal  custody  of  A.  Rex  f.  Mm  »&•* 
508— Vaughan. 
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A.  wu  attacked  by  robbers,  who,  after  using 
very  great  violence  towards  him,  took  from  him 
a  piece  of  paper,  on  which  was  written  a  memo- 
randum respecting  some  money  that  a  person 
owed  him : — Held,  robbery.  Six  v.  Bingley,  5 
Q  &  P.  602— Gurney. 

2.  Indictment. 

An  indictment  for  robbery  need  not  have  the 
word  u  violently ;"  bat  it  must  appear  upon  the 
whole  statement  that  violence  was  used.  Rex  v. 
Smith,  2  East,  P.  C.  784 

An  indictment  for  a  robbery  on  an  unmarried 
woman  in  her  maiden  name  is  good,  although 
she  marry  before  the  indictment  is  found.  Rex 
r.  Turner,  1  Leach,  C.  a  536. 

An  indictment  for  a  highway  robbery  must 
state  that  the  assault  was  feloniously  made  with 
an  offensive  weapon.  Rex  v.  Ptlfryman,  2  Leach, 
C.  a  563 ;  2  East,  P.  C.  783. 

The  case  of  Rex  v.  Wardle,  R.  &  R.  C.  C.  9 ; 

2  East,  P.  C.  785,  was  for  robbing  near  a  high- 
way, which  is  not  now  a  distinct  offence. 

3,  Evidence. 

On  an  indictment  for  robbery,  the  declaration 
in  articulo  mortis  of  the  party  robbed  is  not  ad- 
nisaible  in  evidence.  Rex  v.  Lloyd,  4.  C.  &,  P. 
833— Bolland. 


Xx\TTT.  Larceny  non  the  Person. 

7  &  8  Geo.  4,  e.  29,  s.  6.]— By  the  stat  7  St,  8 
Sen,  4,  c  27,  the  stat  48  Geo.  3,  c  129,  is  wholly 
repealed. 

The  cases  Rex  v.  Branny,  2  East,  P.C.  704, 1 
Leach,  G.G.  241,  n.;  Rex  v.  Kennedy,  2  Leach,  C. 
3.  788;  2  East,  P.  C.  706;  Rex  v.  Huckley,  2 
[/each, C. C.  789,  n.;  Rex  v.  Thompson,  1  Leach, 
C  C.  443;  2  East,  P.  C.  705;  Rex  v.  WtUan,  1 
Leach,  C.  C.  495 ;  2  East,  P.  C.  705 ;  Rex  v.  Sterne, 
I  Leach,  C.  C.  473;  2  East,  P.  C.  701 ;  Rex  v. 
Wurphey,  I  Leach,  C.  C.  266 ;  2  East,  P.  C.  701 ; 
ind  Rex  v.  Baynee,  1  Leach,  C.  C.  7;  2  East,  P. 
X  700,  are  all  cases  turning  on  what  is  a  pri- 
vately stealing,  which  is  not  now  material. 

To  constitute  a  stealing  from  the  person,  the 
hing  must  be  completely  removed  from  the  per- 
kmi  ;  removal  from  the  place  where  it  was,  if  it 
wtnatn  throughout  with  the  person,  is  not  suffi- 
eient    Rex  v.  Thompewi,  1R.&M.C.C.  78. 

Bat  such  removal  would  be  sufficient  to  con- 
ititute  a  simple  larceny.    Id. 

An  indictment  on  the  48  Geo.  3,  c.  129,  need 
•at  have  negatived  the  force  or  fear  necessary  to 
institute  robbery;  and  if  it  does  not,  though  it 
nay  appear  that  there  was  such  force  or  fear, 
the  punishment  imposed  by  the  48  Geo.  3  might 
wve  been  inflicted.  Rex  v.  Pearee,  R.  &  R.  C.  C. 
174;  2  Leach,  C.  G.  1046;  2  Russ.  C.  &  M.  182  : 
K.  P,  Rex  v.  Robinson,  R.  &  R.  C.  G.  321. 

The  stat  48  Geo.  3,  c  129,  s.  2,  which  repealed 
the  8  Elix.  c.  4,  was  not  intended  to  alter  the  o£ 
fence  of  robberv  at  common  law ;  but  merely  to 


XXXIV.  Assault  with  intent  to  bob. 

7  &,  8  Geo.  4,  c  29,  «.  6.}— By  the  stat  7  &,  8 
Geo.  4,  c  27,  the  stat  4  Geo.  4,  c.  54,  is  repealed, 
except  so  far  as  it  relates  to  letters  threatening  to 
murder,  burn,  or  destroy,  and  as  to  accessories  to 
such  offences,  and  rescue  of  such  offenders. 

An  indictment  on  7  Geo.  2,  c  21,  for  an  as- 
sault with  intent  to  rob,  must  have  charged  the 
assault  to  be  unlawful  and  malicious,  as  well  as 
felonious,  unless  it  also  laid  a  felonious  demand 
of  goods  in  a  forcible  and  violent  manner.  Rex 
*•  Pcgg*,  1  Sut,  P.  C.  420. 

It  must  also  charge  that  the  prisoner  made  the 
assault  with  intent  to  rob,  and  not  merely  with 
intent  to  steal  the  goods  of  the  prosecutor.  Re* 
v.  Jfontetft,  2  Leach, C.G.  702;  1  East,  P. C. 420. 


It  must  state  that  the  assault  was  made  with 
an  offensive  weapon,  or  that  a  demand  was  made 
of  money  or  goods.  Rex  v.  Jaekeon,  1  Leach,  C. 
C  267 ;  1  East,  P.  G.  419. 

On  an  indictment  on  7  Geo.  2,  c  21,  for  as- 
saulting with  an  offensive  weapon,  with  intent  to 
steal,  it  appeared  that  the  assault  was  made  with 
a  stick,  although  it  was  not  of  any  extraordinary 
size : — Held,  that  the  stick  was  an  offensive  wea- 
pon within  the  statute,  although  it  might  in  ge- 
neral be  used  as  a  waiting  stick.  Rex  v.  Jokn- 
mm,  R.  &  R.  C.  C.  492. 

[The  stat  4  Geo.  4,  c.  54,  «.  5,  repeals  the  7 
Geo.  2,  c  21,  and  the  4  Geo.  4,  c.  54,  is  repealed 
as  above  mentioned.  It  is  now  an  offence  under 
the  stat  7  &  8  Geo.  4,  c.  29,  s.  6,  and  does  not 
require  that  the  assault  should  have  been  made 
with  any  weapon.] 


It  must  be  proved  that  the  assault  was  made 
on  the  person  intended  to  be  robbed.  Rex  v. 
Thomas  1  Leach,  C.  C.  330;  1  East,  P.  C.  417. 
And  see  Rex  v.  TYnsfy,  1  East,  P.  G.  418. 

Therefore  an  assault  on  a  post-boy,  with  intent 
to  rob  the  traveller,  is  not  sufficient    Id. 

There  must  be  a  demand  of  money  or  other 
property,  as  well  as  an  assault,  to  constitute  the 
offence.  Rex  v.  Parfait,  1  Leach,  G.  C.  19 ;  1 
East,  P.  G.  416. 

The  defendant,  who  had  been  committed  for 
having  u  with  force  and  arms  made  an  assault 
upon  the  prosecutor  with  intent  feloniously  to 
steal,  take,  and  carry  away  from  the  person,"  dta, 
was  bailed,  because  he  was  not  charged  with  any 
offence  within  the  statute  7  Geo.  2,  c.  21,  which 
enacted,  "that  if  any  person  shall  make  an  as- 
sault with  an  offensive  weapon,  or  by  menaces, 
or  in  a  forcible  manner,  demand  money,  etc., 
from  any  other  person,  with  a  felonious  intent 
to  rob  such  person,  he  shall  be  guilty  of  felony." 
Rex  v.  Remnant,  5  T.  R.  169. 


XXXV.  Threatening  Letters  and  Threats  or 

Accusation. 
4  Geo.  4,  e.  54,  7  dr  8  Geo.  4.  e.  29.  e.  7.1— The 
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Geo.  2,  c  1 5,  and  of  30  Geo.  2,  c  24,  as  related  to 
this  subject ;  but  the  stat  52  Geo.  3,  c  64,  does 
not  appear  to  be  repealed ;  and  by  the  stat  7  &  8 
Geo.  4,  c.  27,  the  stat  4  Geo.  4,  c.  54,  is  repealed 
so  far  as  it  relates  to  letters  threatening  to  kill, 
murder,  burn,  and  destroy,  and  to  accessories  to 
such  offences,  and  rescue  of  such  offenders. 

The  stat  8  Geo.  1,  c  22,  respecting  threaten- 
ing letters,  was  not  repealed  by  the  stat  30  Geo. 
2,  a  24,  upon  the  same  subject  Rex  v.  Robin. 
•on,  2  Leach,  C.  C.  749 ;  2  fruit,  P.  C.  1110.  But 
it  is  by  the  stat  7  &  8  Geo.  4,  c  27,  and  9  Geo. 
4,0.31. 

A  bank-note  was  a  valuable  thing  within  the 
meaning  of  the  stat.  9  Geo.  1,  c  22,  and  30  Geo. 
2,  c.  24 ;  and  is  sufficiently  demanded  by  signi- 
fying an  intention  to  impute  the  crime  of  mur- 
der to  the  party  from  whom  it  is  attempted  to  be 
obtained.    Id. 

A  letter,  signed  by  two  initials,  as  R.  R.,  was 
a  letter  without  a  name  subscribed  thereto,  with- 
in  the  meaning  of  the  Black  Act,  9  Geo.  1,  c 
"     Id. 


and  if  he  made  light  of  it,  the  writer  wooU  anst 
light  of  him  and  his :— Held,  that  this  letters) 
plainly  conveyed  a  threat  to  kill  and  muider,* 
to  render  it  unnecessary  to  insert  either  inttnessi 
or  prefatory  allegations  in  the  indictment  too- 
plain  its  meaning.  Rex  x* Boucher,  AC* kl 
562— Patteson. 

An  indictment  on  stat  30  Geo.  2,  c  34,  fir 
sending  a  threatening  letter,  intending  to  east 
and  gam  money,  could  not  be  supported  bj  aW 
ing  a  letter  threatening  to  accuse  the  prices* 
of  an  unnatural  crime,  if  he  did  net  gne  spi 
certain  bill  drawn  by  the  prisoner,  of  which  tk 
prosecutor  was  the  holder.  Rex  v.  Msjsr,  %  &4 
P.  C.  1118;  2  Leach,  C.  G  772. 


An  indictment  on  4  Geo.  4,  c  54,  s.  5,  for  de- 
manding money,  &c^  must  have  distinctly  shown 
by  whom  it  was  demanded.  Rex  v.  Dunldey,  1 
R.  &  M.  C.  C.  90. 

And  an  indictment  on  the  same  statute,  by 
threatening  to  accuse,  &c,  must  have  positively 
shown  who  was  threatened.    Id, 

In  a  threateninflr  letter,  the  threat  must  be  di- 
rect and  plain.  Rex  v.  Girdwood,  1  Leach,  C.  C. 
142;  2  East,  P.  C.  1120. 

The  bare  delivery  of  the  letter,  though  sealed, 
is  evidence  of  a  knowledge  of  its  contents.   Id. 

If  the  terms  of  a  threatening  letter  are  doubtful 
as  to  the  exact  accusations  the  prisoner  meant  to 
threaten,  his  declarations  subsequently  made,  on 
being  asked  what  he  meant  to  impute,  are  evi- 
dence to  explain  the  meaning  of  the  letter.  Rex 
v.  Tucker,  Car.  C.  L.  288;  K.  &  M.  C.  C.  134. 
[In  the  marginal  note  of  the  report  of  R.  Sf  M.C. 
C.  134,  it  ie  said  that  an  indictment  on  4  Geo.  4, 
c  54,  for  eending  a  threatening  letter  to  accuse  of 
an  infamous  crime  need  not  specify  the  crime,  for 
the  specific  crime  the  prisoner  intended  to  charge 
might  be  intentionally  left  in  doubt ;  however,  in 
the  case  itself  nothing  of  the  kind  appears,] 

Obtaining  money  by  threatening  to  charge  a 
man  with  an  unnatural  crime,  and  carry  him  be- 
fore a  magistrate,  is  robbery,  if  there  is  any  con- 
straint upon  his  person.  Therefore,  where  the 
prisoners  call  a  coach  to  carry  the  parties  before 
a  magistrate,  and  the  prosecutor  gets  into  it,  this 
is  a  constraint  on  his  person  sufficient  to  consti- 
tute a  robbery.  Rex  v.  Cannon,  R.  &  R.  C.  C. 
146;  2  Russ.  G.  &,  M.  87.  And  see  Rex  v.Eger- 
ton,  R.  eY  R.  C.  C.  375;  2  Russ.  C.  &  M.  87. 

SemUe,  that  the  mere  apprehension  of  danger 
to  the  party's  character  will  not  be  sufficient  to 
constitute  the  offence.    Id. 

A  letter  was  signed,  u  I  am  your  Cut-throat," 
and  stated,  that  if  the  person  to  whom  it  was  sent 


Sending  a  letter  threatening  to  eecsse  the  n*» 
secutor  of  having  made  overtures  to  the  prises 
to  commit  sodomy  with  him,  did  not  tbrahmk 
charge  such  an  infamous  crime  as  to  be  ws4bi 
stat  4  Geo,  4,  c  54,  s.  3.  Rtx  x.  Hickme^H 
&  M.  C.  C.  34.  But  what  is  an  in&mosj  erisi 
is  now  regulated  by  the  stat  7  &  8  G»  4,  t 
29,  s.  9. 

It  is  no  answer  to  a  charge  of  sendiac  that 
ening  letters,  that  the  contents  would  tosi  tfe 
party  to  suspect  who  wrote  the  letter,  sake 
it  is  shown  that  the  prisoner  did  not  me  • 
conceal  himself  Rex  v.  Wagstaf,  R.  &!•& 
C.398. 

A  threatening  letter  referring,  in  the  tow-' 
it,  to  such  circumstances  as  were  plainly  ssssV 
ed  to  denote  who  the  writer  was,  and  nmks| 
a  demand  of  a  sum  of  money  in  cunuuwwfr 
tween  him  and  the  prosecutor,  which  the  as* 
had  received,  and  which  the  former  had  has* 
insisted  should  be  accounted  for  to  him,**1* 
a  threatening  letter  within  stat  9  Geo.  U* 
or  27  Geo.  2,  c  15,  although  the  writer  dsi  * 
subscribe  his  name.  Rex  v.  Bemmg,*  *■*>'• 
C.  1116;  1  Leach,  C.  C.  445,  d. 

Where  the  wife  wrote  a  threatening  fc°^* 
the  husband  carried  it  to  the  pertr  threes**** 
Held,  that  the  husband,  though  pn*7  *  ? 
writing,  was  not  within  stat  9Geo.t  nw™ 
Geo.  2 ;  nor  could  the  wife  alone  be 
unless  she  wrote  and  sent  it  without  the  I 
who  delivered  it  being  privy  to  the  < 
Rex  v.  Hammond,  2  East,  P.G  1119;  H** 
C.C.444. 


To  bring  the  offence  of  sending  a  ■"■^J 
letter  within  27  Geo.  2,  c  15,  the  letter  e»*"* 
been  sent  to  the  person  threatened,  and  »  •** 


fodirtff— it  A** 


person 
have  been  so  stated  in  the 
Paddle,  R.  &,  R.  C.  C.  484. 

But  it  seems,  that  sending  the  knsrs^* 
order  that  he  may  deliver  it  to  BL,  is  a  -D*' 
Bnif  the  letter  be  delivered  by  A  to&  * 

On  an  indictment  on  27  Geo,  2,  fc  J*? 
sending  a  threatening  letter,  it  washsliy* 
dropping  a  letter  in  a  man1!  way,  ■.**£*: 
he  may  pick  it  up,  is  a  sending  of  it  ** 
Wagstaff,  R.  <fe  R.  C.  C.  398. 

The  sending  will  be  within  lbs  ***** 
though  the  party  saw  the  prisoner  drsen*  *■* 

-  --    AnM  fltftV  BS^ 


:_. j:j  —«, 
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On  writing  a  letter  to  a  third  person,  in  the 
name  of  another,  to  borrow  money,  which  he  ob- 
tains  by  means  of  that  fraud,  is  only  guilty  of  a 
misdemeanour.  Rex  v.  Atkinson,  2  East,  P.  C. 
673. 

An  anonymous  letter  stated,  that  the  writer 
had  overheard  certain  persons  agree  together  to 
do  an  injury  to  the  person  or  property  of  the  pro- 
secutor, to  whom  the  letter  was  sent :  and  that  if 
thirty  sovereigns  were  laid  in  a  particular  place, 
the  writer  would  give  such  information  as  would 
frustrate  the  attempt :— Held,  that  this  was  not  a 
threatening  letter  within  the  stat  7  &  8  Geo.  4, 
c  29,  s.  8,  although  it  appeared  that  the  letter, 
was  a  mere  device  to  defraud  the  prosecutor  of 
thirty  sovereigns.  Rex  v.  Piekford,  4  C.  &  P. 
327 — Bolland. 

To  obtain  money  by  a  threat  to  send  for  a  con- 
stable, and  take  the  party  before  a  magistrate,  and 
from  thence  to  prison,  is  not  robbery;  for  the 
threat  of  lepal  imprisonment  ought  not  so  to 
alarm  any  mind  so  as  to  induce  the  person  to  part 
with  his  property.  Rex  v.  Knewland,  2  Leach, 
a  G  721;  2  East,  P.  C.  732. 

An  indictment  for  sending  a  threatening  letter 
must  set  out  the  letter.  Rex  v.  Lloyd, ,5  East, 
P.  C.  1122. 

Stating  that  the  prisoner  sent  such  a  letter, 
directed  to  the  prosecutor,  AW,  seems  sufficient, 
without  expressly  alleging  that  the  prisoner  sent 
it  to  the  prosecutor.    Id. 

The  offence  of  sending  a  threatening  letter 
may  be  laid  in  the  county  where  it  is  delivered 
bjr  the  post  to  the  prosecutor.  Rex  v.  Ester.  2 
East,  P.  C.  1125:  S.  P.  Rex  v.  Girdwood,  2  East 
P.  a  1120, 1  Leach,  C.  C.  142. 

An  indictment,  charging  that  a  prisoner  **  did 
feloniously  and  maliciously,  with  intent  to  extort 
money,  charge  and  accuse  A.  B.  with  having 
committed  the  horrible  and  detestable  crime,  &o, 
and  feloniously,  &c^  menace  and  threaten  to  pro- 
■ecitte  the  said  A.  R,  &cV'  was  not  good  under 
the  stat  4  Geo.  4,  c  54,  s.  5.  Rex  v.  Abgood,  2 
C  &  P.  436— Garrow. 


XXXVI.  Sacmlbqe. 

7  4r  8  Geo.  4,  c.  29,  ».  16.]— By  the  stat  7  eV 
8  Geo.  4,  c  27,  the  stat  23  Hen.  8,  c  1,  is  wholly 
repealed,  and  so  much  of  the  stat  1  Edw.  6,  c 
12,  as  relates  to  this  subject 

The  provisions  of  1  Ed.  6,  c  12,  s.  10,  were  not 
confined  te  goods  used  for  divine  service ;  they 
extended  to  articles  kept  in  the  church  to  keep  it 
in  repair,  and  therefore  a  conviction  on  an  indict- 
ment on  that  act,  for  stealing  a  snatch-block  to 
raise  weights  in  case  the  beUs  wanted  repairing, 
and  an  iron  pot  for  charcoal,  used  to  air  the 
vaults,  was  held  right  Rex  v.  Rourke,  R.  k,  R. 
C.  C.  386;  2  Rues.  C.  &  M.  45. 

If  a  church  tower  be  built  higher  than  the 
church,  and  have  a  separate  roof,  but  have  no 
outer  door,  and  be  only  accessible  from  the  body 
of  the  church,  from  which  it  is  not  separated  by 
any  partition;  this  tower  is  a  part  of  the  church 
within  the  stat  7  &  8  Geo.  4,  c.  29,  s.  10.  Rex 
v.  Wheeler,  3  C.  &  P.  $85— Parke. 


But  if  the  indictment  had  followed  the  statute, 
md  the  evidence  had  been  of  a  threat  to  prose- 
wrte,  the  judge  would  have  left  it  to  the  jury  to 
my,  whether  that  was  not  a  threatening  to  ac- 
Buse.    Id. 

A  conviction  on  27  Geo.  2,  c  15,  for  sending 
l  letter  to  the  prosecutor,  threatening  u  to  set 
ire  to  his  mill,  and  likewise  do  all  the  public  in- 
ury  they  were  able  to  him,  in  all  his  forms  and 
wteres,"  was  held  wrong  when  the  prosecutor 
lad  not  then  any  mill  to  which  the  threat  of 
raining  would  apply  (having  parted  with  it  three 
rears  before) ;  and  the  threat  as  to  the  farm,  &c^ 
lot  necessarily  implying  a  burning.  Rex  v.  Jcp- 
m,  2  East,  P.  C.  1115. 

If  a  party  be  indicted  for  sending  a  threatening 
etter,  the  court  will,  on  motion  of  the  prisoner's 
Mmnsel,  as  soon  as  the  bill  is  found,  order  that 
he  letter  be  deposited  with  the  officer  of  the 


XXXVII.  Burglary. 

1.  Breaking  and  entering. 
7  4r  8  Geo.  4,  c.  29,  1. 11.]— By  the  stat  7  & 
8  Geo.  4,  c.  27,  the  stat  12  Anne,  s.  I,  is  wholly 
repealed,  and  also  so  much  of  the  stat  18  Elix.  c 
7,  as  relates  to  this  subject 

There  must  be  both  a  breaking  and  entering 
to  constitute  a  burglary,  and  the  breaking  must 
be  such  as  will  afford  the  burglar  an  opportunity 
of  entering  so  as  to  commit  die  intended  felony. 
Rex  v.  Hughe*,  \  Leach;  C.  Q.  406:  2  East 
P.  C.  491. 

If  there  be  an  aperture  in  a  cellar  window  to 
admit  light,  through  which  a  thief  enters  in  the 
night,  this  is  not  burglary.  Rex  v.  Lewie,  2  C, 
&  P.  628— Vaughan. 

Where  a  mill,  under  the  same  roof  and  within 
the  same  curtilage  as  a  dwelling-house,  had  a 
trap-door  over  a  gate- way,  which  was  only  fasten- 
ed by  a  lid-door  kept  down  by  its  own  weight, 
without  bolts  or  other  interior  fastenings: — Held, 
that  an  entry  into  the  mill  in  the  night,  with  in- 
tention  to  steal  flour  by  raising  the  lid-door  amount- 
ed  to  burglary.  Rex  v.  Brown,  2  East,  P.  C.  487 
— Buller ;  2  Leach,  C.  C.  1016,  n. 

Though  a  thief  enter  a  dwelling-house  at  night 
through  an  open  door  or  window,  yet  if,  when 
within,  he  break  or  open  an  inner  door  with  in. 
tent  to  commit  felony,  it  is  burglary.  Rex  v. 
Johnson,  2  East,  P.  G.  48a 

Introducing  the  hand  between  the  glass  of  an 
outer  window  and  an  inner  shutter  was  held  to  be 
a  sufficient  entry  to  constitute  burglary.  Rexy, 
Qailey,  R.  &,  R.  C.  C.  341 ;  2  Russ.  C.  <fe  M.  12, 

'  And  it  is  a  sufficient  breaking  to  constitute  snah 
an  offence,  if  the  party  breaks  a  pane  of  glass  of 
a  window,  and  puts  his  hand  in  for  the  purpose  of 
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which  wan  merely  kept  hi  its  place  by  its  own 
weight,  and  which  had  no  fastenings,  because*  it 
being  a  new  trap-door,  they  had  not  been  pnt  on, 
is  not  a  sufficient  breaking  to  constitute  a  bur- 
glary; but  unlocking  and  opening  a  hall-door 
and  running  away  is  a  sufficient  breaking  out  of 
the  house.  Rex  v.  Lawrence  and  Weaver,  4  C. 
&  P.  231— Bolland. 

Lifting  the  flap  of  a  cellar  usually  kept  down 
by  its  own  weight  is  a  sufficient  breaking  for  the 
purpose  of  burglary.    Rex  v.  Russell,  M .  C.  C. 

Throwing  up  a  window,  and  introducing  an 
instrument  between  such  window  and  an  inside 
shutter,  to  force  open  the  shutter,  if  the  hand  or 
some  part  of  it  is  not  within  the  window,  is  not  a 
sufficient  entry  to  constitute  burglary.  Rex  v. 
Rust,  R.AM.C.C.II  183. 

But  where  the  prisoner  raised  a  window  which 
was  not  bolted,  and  thrust  a  crow-bar  under  the 
bottom  of  the  shutter,  (which  was  about  half  a 
root  within  the  window),  so  as  to  make  an  indent 
on  the  inside  of  the  shutter,  but  from  the  length 
of  the  bar  his  hand  was  not  inside  the  house : — 
Held,  that  it  was  not  a  sufficient  entry  to  consti- 
tute a  "burglary.  Rex  v.  Roberts,  Car.  Gr.  Law, 
293 ;  2  East,  P.  C.  487.. 

Where,  in  breaking  a  window  in  order  to  steal 
property  in  the  house,  the  prisoner's  finger  went 
within  the  house: — Held,  that  there  was  a  suffi- 
cient entry  to  constitute  burglary.  Rex  v.  Davis, 
IL  &,  R.  C.  C.  499. 

Where  a  window  opens  upon  hinges,  and  is 
fastened  by  a  wedge,  so  that  the  pushing  against 
it  will  open  it ;  forcing  it  open  by  pushing  against 
it  is  a  sufficient  breaking  to  constitute  a  burglary. 
Rex  v.  Hall,  R.  &  R.(JC.  355. 

Removing  the  fastening  of  a  window  by  the 
hand  introduced  through  a  partially  broken  pane 
of  the  window,  and  thereby  opening  the  window 
and  entering,  is  a  breaking;  not  by  breaking  the 
residue  of  the  pane,  but  by  unfastening  and  open- 
ing the  window.  Heir  v.  Robinson,  M.  C.  C.  R. 
327. 

A  chimney  is  part  of  a  dwelling-house,  and 
therefore  the  getting  in  at  the  top  is  a  breaking  of 
the  dwelling-house;  and  where  the  prisoner,  by 
lowering  himself  in  the  chimney,  made  an  entry 
info  the  dwelling-house,  though  he  did  not  enter 
any  of  the  rooms,  it  was  held  sufficient  to  consti- 
tute burglary.  Diss.  Holroyd,  J.,  and  Burrough, 
J.    Rex  v.  Brice,  R.  &  R.  C.  C.  450. 

Pulling  down  the  sash  of  a  window  is  a  break- 
ing sufficient  to  constitute  burglary,  although  it 
has  no  fastening,  and  is  only  kept  in  its  place  by 
the  pnlley-weight,  and  it  is  equally  a  breaking, 
although  there  is  an  outer  shutter  which  is  not 
put  to.    Rex  v.  Haines,  R.  &  R.  C.  C.  451. 

A  window  was  a  little  open,  and  the  prisoner 
— 1-3  i.  _.j A  ^  m:— Held,  no  suffi- 


closed  on  the  outside  next  toe  meet;  tat  lip  w 
not  bolted,  but  it  bad  bottej-aix  jodgci  sens' 
opinion  that  there  was  a  sufficient  braking  * 
constitute  burglary,  but  the  remaining  wW 
of  a  contrary  opinion.  Rex  t.  Calk*,  B.fcl 
C.  C.  157;  2Ros8.  C. &M.5.  Asdmia* 
Brown,  2  East,  P.  C.  487. 

The  prisoner  broke  the  glass  of  the  DNsxakri 
side  door  on  the  Friday  night,  with  into* * 
enter  the  house  at  a  future  time,  ind  **■«? 
entered  on  the  Sunday  :-Hdd,  thai  to  *» 
burglary,  although  a  day  bad  mterfeajd.ttj 
breaking  and  entering  being  both  bf  wg*8* 
the  breaking  being  with  intent  iflernw* 
enter.  Rexl.8nM,R.*>*.C.C.M',i1» 
C.  &M.32. 

When  the  fcmily  whhin  the  boasBiwefej 
by  threaisandmtimid^onstoletmtl»«» 

ers  by  one  of  them  opening  the  jjo* £** 
that  it  was  as  much  a  breaking tyt"*"" 
made  use  of  such  intimidationi  w™*J £ 
vail  upon  them  so  to  open  it,  u  XtelJ*^ 
ally  burst  the  door  open.  Rex  v.  «■* 
Rues.  C.  &  M.  8-Tbompson. 

Qusre,  whether  in  an  indictment oothel** 
6,  o.  12,  s.  10,  for  breaking  sfcd  enter**  it* 
in  the  daytime,  evidence  of  breaking  ■  »» 
door  open  and  the  lock  of  a  cnpboiid,  W  ** 
ing  fraudulently  obtained  «***»J*J 
house,  was  sufficient  to  support  t» J**8-* 
Rex  ▼.  Hamilton,  1  Leach,  C.  G  34* 


2.  What  is  a  flweKsgi** 

[See  the  Hat.  7  $  8  Gee.  4,  <:.»,  *  JJJjj 
many  of  the  fcUcwing  eases  en  tgm 

Semble,  that  it  is  not  burglary  loco*] ■ 
house  occupied  with  a  dwelUngJ»»*»fj £ 
rated  therefrom  by  an  open  pasnj £P . 
wide,  if  it  is  not  within  the  »  fJtJB£Ac 
v.  Garland,  2  East,  P.C.  493,  Aft  1  *-*U 
C.  144.  .j 

But  if  the  outhouse  be  •♦jftJ'JS 
ing-house,and  occupied  ss  parcel  *"*T\ 
there  be  no  common  indofste  *]*^L 
may  still  be  considered  as  part  of  jj^ 
Rtx  v.  Brown,  2  East,  P.  G49*-Wis* 

A  manufactory  carried  en  in  jjJjglLrf 
ing  of  a  great  pile,  in  the  whip  of  ***■£ 


persons  owelt,  but  having  no  f^TTJi 
cation  with  the  same,  though  the re* [■»  rf 
connected,  and  the  entrances  of  &**•  ^ 
the  same  common  mclosure>--HeWi"» 


will 


An  outhouse  in  the  y^^td5XE 
„  ill  be  parcel  of  the  dwelling-***  *?M 
inclosed,  though  the  **^  ™!2JE*e«> 
ing-house  opening  into  ths  T^^La  U 
dwefflng-house  with  esse***  m  «■»  JJ|j 

,.  .  .       ._ i*Jn.«iiirfc>t*r? 
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the  street    Rex  v.  Jonu,  1  Leach,  a  C.  537.   2 
East,  P.  C.  504. 

A  burglary  committed  in  a  banker's  shop,  in 
which  no  person  slept,  but  to  which  there  was  a 
communication  by  a  trap-door  and  a  ladder  from 
the  upper  rooms  of  the  house,  in  which  only  a 
weekly  workman  and  his  family  lived  by  the 
permission  of  the  three  partners,  who  were 
owners  of  the  whole  house,  may  be  laid  to  have 
been  committed  in  the  dwelling-house  of  these 
partners,  they  inhabiting  it  by  means  of  their 
Krvant  Rex  v.  Stock,  2  Leach,  C.  C.  1015 ;  R. 
&  R.  C.  C.  185;  2  Taunt  339. 

A  summer-house  used  occasionally  for  tea  and 
retirement,  within  the  same  enclosure  as  the 
lioose,  though  at  the  distance  of  about  half  a 
mile,  was  a  building  within  the  4  Geo.  2,  c  32. 
Rex  v.  Norrie,  R.  &  R.  C.  C.  69.  And  see  Rex 
7.  Parker,  1  Leach,  C.  C.  320,  n. 

All  buildings  appear  to  be  within  4  Geo.  2,  c 
12.  Id. 

A  building  within  the  same  fence  as  the 
Swelling-house,  and  used  with  it  as  parcel  of  the 
dwelling-house,  though  it  has  no  internal  com- 
munication with  the  house  but  through  an  open 
passage,  is  parcel  of  the  dwelling-house.  Rex 
r.  Hancock,  It  &  R.  C.  G  170;  2  Russ.  C.  & 
ML  5a 

And  such  a  building  is  equally  a  part  of  the 
Iwelling-house,  though  used  partly  for  the  sepa- 
rate business  of  the  occupier  of  the  dwelling, 
louse,  and  partly  for  a  business  in  which  he  was 
i  partner.  Id.  But  tee  etaL  7  &  8  Geo.  4,  c 
29,  s.  13. 

J.  W.  let  a  part  of  his  house,  viz.  a  shop,  pas. 
mge,  cellar,  Aux,  to  his  son,  who  did  not  sleep 
•herein,  and  there  was  a  distinct  entrance  into 
be  son's  part,  but  his  passage  led  to  his  father's 
jellars,  and  they  were  open  to  his  father's  part  of 
ihe  house.  The  shop  was  broken  into,  and  the 
prisoner  was  convicted  thereof: — Held,  that  by 
vason  of  the  internal  communication,  the  son's 
»rt  continued  part  of  the  father's  house,  and 
Jierefore  that  it  was  burglary.  Rex  v.  Seflon,  R. 
k  R.  C.  C.  202;  2  Russ.  C.  &  M.  14. 

A  door  which  only  forms  part  of  the  outward 
enoe  of  the  curtilage,  and  opens  into  no  building 
mt  into  the  yard  only,  is  not  such  a  part  of  the 
Iwelling-house  as  that  the  breaking  thereof  will 
xmetitute  burglary.  Rex  v.  Bennett,  R.  &  R.  C. 
2.289;  2  Russ.  C.  &  M.  5,  59. 

Prosecutor's  house  was  at  the  corner  of  a 
itreet,  and  adjoining  thereto  was  a  workshop,  be- 
'ond  which  a  stable  and  a  coach-house  adjoined ; 
ill  were  used  with  the  house,  and  had  doors  open- 
ng  into  a  yard  belonging  to  the  bouse,  which 
ard  was  surrounded  by  adjoining  buildings,  etc, 
o  as  to  be  altogether  an  inclosed  yard;  the  work- 
hop  had  no  internal  communication  with  the 
loose,  and  it  had  a  door  opening  into  the  street ; 
ts  roof  was  higher  than  that  of  the  dwelling- 
toose :  the  street  door  of  the  workshop  was 
iroken  open  in  the  night,  and  on  an  indictment 
or  burglary : — Held,  the  workshop  was  parcel  of 
he  dwelling-bouse.  Rex  v.  Chalking,  R.  &  It 
;.  C.  334;  2  Russ.  C.  &  M.  56.  [The  law  laid 
Vol.  L  4  W 


down  in  this  and  the  six  following  cases  is  al- 
tered by  the  stat  7  <fc  8.  Geo.  4,  c.  29,  s.  13.] 

A  garret  made  use  of  as  a  workshop,  and 
rented  with  a  sleeping-room  by  the  week9  is  the 
mansion  of  the  lodger,  if  the  landlord  do  not 
sleep  under  the  same  roof.  Rex  v.  Carrell,  1 
Leach,  C.  C.  287;  2  East,  P.  C.  506. 

Lofts  over  coach-houses  and  stables,  converted 
into  lodging-rooms,  are  the  dwelling-houses  of 
their  inhabitants,  if  there  be  an  outer  door.  Rex  v. 
Turner,  1  Leach,  C.  C.  305;  2  East,  P.  C.  492. 

An  area  gate,  opening  into  the  area  only,  is 
not  part  of  the  dwelling-house,  so  as  to  make  the 
breaking  thereof  burglary,  if  there  is  any  door 
or  fastening  to  prevent  persons  in  the  area  from 
entering  the  house,  although  such  door  or  fast- 
ening may  not  be  secured  at  the  time.  Rex  v. 
Davit,  R.&R.C.C. 322;  2  Russ.  C.  &  M,  6, 59. 

A  building  used  with  and  under  the  same  roof 
with  a  dwelling-house,  but  having  no  internal 
communication  with  it,  although  opening  into 
an  inclosed  yard  belonging  to  the  house,  and  also 
into  an  adjoining  street,  may  be  parcel  of  the 
dwelling-house,  so  as  to  constitute  the  breaking 
and  entering  thereof  a  burglary.  Rex  v.  LUhgo, 
R.  &  R.  C.  C.  357. 

The  prisoner  broke  into  a  goose-house,  open- 
ing into  the  prosecutor's  yard,  into  which  his 
house  also  opened ;  the  yard  was  surrounded 
partly  by  other  buildings  of  the  homestead,  and 
partly  by  a  wall;  some  of  the  buildings  had  doors 
opening  backwards,  and  there  was  a  gate  in  one 
part  of  the  wall  opening  upon  a  road ;  this  goose- 
house  was  held  part  of  the  dwelling-house,  so  as 
to  constitute  the  breaking  thereof  burglary.  Rex 
v.  Clayburn,  R.  &  R.  C.  C.  360. 

Buildings  separated  from  the  dwelling-boose 
by  a  public  road,  however  narrow,  will  not  be  a 
parcel  of  the  dwelling-house,  so  as  to  constitute 
the  breaking  thereof  burglary,  if  there  be  no 
common  fence  or  roof  to  connect  them,  although 
held  by  the  same  tenure,  and  although  some  of 
the  offices  necessary  to  the  dwelling-house  adjoin 
thereto,  and  although  there  be  an  awning  extend- 
ing therefrom  to  the  dwelling-house.  Rtx  v. 
WeetxDood,  R.  &,  R.  C.  C.  495. 

But  if  such  a  building  be  made  a  sleeping 
place  for  any  of  the  servants  of  the  dwelling- 
house,  it  may  be  deemed  a  distinct  dwelling- 
house.  Id. 

A  shop  adjoining  to  a  house,  if  under  the  same 
roof,  and  within  the  curtilage,  is  part  of  the 
dwelling-house,  although  there  be  no  internal 
communication  between  the  shop  and  the  house, 
and  althoogb  no  person  sleep  in  the  shop.  Rex 
v.  Gibson,  I  Leach,  C.  C.  357;  2  East,  P.  C.50& 

A  room  in  a  dwelling,  occupied  therewith  and 
under  the  same  roof,  shall  be  deemed  part  of  the 
dwelling-house,  though  it  has  a  separate  outer 
door,  and  no  internal  communication  with  the 
rest  of  the  house.  Rex  v.  Burrow,  M.  C.  C. 
R.  274. 

Where  the  owner  of  a  bouse  has  never  by  him- 
self or  by  any  of  his  family  or  servants,  slept  in 
the  house,  it  is  not  his  dwelling-house,  so  as  to 


make  the  breaking  in  and  stealing  goods  thereout 
burglary,  though  he  has  used  it  for  his  meals,  and 
all  the  purposes  of  his  business.  Rex  v.  Martin, 
R,  &  R.  C.  C.  108;  2  Russ.  C,  &  M.  18. 

Although  a  man  leaves  his  house,  and  never 
means  to  reside  in  it  again,  yet,  if  he  uses  part 
of  it  as  a  shop,  and  lets  a  servant  and  his  family 
live  and  sleep  in  another  part  of  it,  for  fear  the 
place  should  be  robbed,  and  lets  the  rest  to  lodgers, 
the  habitation  by  his  servant  and  family  is  on 
habitation  by  him,  and  the  shop  will  be  consider- 
ed as  part  of  the  dwelling-house,  so  as  to  consti- 
tute the  breaking  thereof  burglary.  Rex  v.  Gib- 
bons, R,  &  R.  C.  C.  422 ;  2  Russ.  C.  cc  M.  19. 

Where  the  prosecutor  left  his  house  without 
any  intention  of  living  in  it  again,  and  intending 
to  use  it  as  a  warehouse  only;  though  he  had 
persons  (not  of  his  family)  to  sleep  in  it,  to  guard 
the  property : — Held,  that  it  could  not  be  consi- 
dered as  the  "  dwelling-house*'  of  the  prosecutor, 
so  as  to  support  a  conviction  for  stealing  therein 
to  more  than  the  amount  of  40s.  Rex  v.  Flan- 
nagan,  R.  &  R.  C,  C.  187. 

The  owner  of  a  house  puts  a  person  into  it  to 
sleep  there  at  nights  till  he  can  get  a  tenant,  in 
order  to  protect  some  furniture  there,  which  he 
bad  purchased  of  the. last  tenant,  which  servant 
had  so  slept  there  for  three  weeks  before,  but  the 
owner  never  intended  to  inhabit  it  himself: — 
Held,  that  a  thief  could  not  be  capitally  convicted 
of  stealing  goods  in  the  dwelling-house  of  such 
owner  to  the  value  of  40s.  within  the  stat  12 
Anne,  c  7.  Rex  v.  Datis,  2  East,  P.  C.  499 ;  2 
Leach,  C.  C.  876. 

Or  if  the  owner  of  a  house  has  no  intention  of 
residing  in  it  himself,  it  cannot  be  considered  his 
dwelling-house,  although  his  servant  sleeps  in  it 
every  night,  if  his  sleeping  there  be  merely  to 
protect  the  furniture.  Rex  v.  Dories,  2  Leach,  C. 
C.  876;  2  East,  P.O.  499. 

A  house  into  which  the  owner  has  only  re 
moved  his  goods,  but  has  not  slept  in  it,  is  not 
his  dwelling-house  as  to  the  crime  of  burglary. 
Rex  ▼.  Thompson,  2  Leach,  C.  C.  771 ;  2  East,  P. 
C.  498 ;  Rex  v.  Hallard,  2  East,  P.  C.  498. 

A  nocturnal  breaking  into  a  house  of  which  the 
owner  has  no  farther  taken  possession  than  by 
depositing  in  it  sundry  articles  of  merchandise, 
neither  he  nor  any  servant  of  his  having  slept  in 
it,  is  not  burglary,  for  it  cannot  be  considered  as 
the  dwelling-house  of  the  owner.  Rex  v.  Harris, 
2  Leach,  C.C,  701;  2  East,  P.  C.  498. 

A  house  under  repair,  but  not  inhabited,  is  not 
the  dwelling-house  of  the  owner,  though  part  of 
his  property  is  deposited  therein.  Rex  v.  Lyons, 
I  Leach,  C.  C.  185 ;  2  East,  P.  C.  497,  differently 
reported.  &P.Jfexv.fWZ*r,lIieach,C.ai86,n. 

A  porter  lying  in  a  warehouse  does  not  make 
it  a  dwelling-house.  Rex  v.  Smith,  2  East,  P,  C. 
497;  2  Leach,  G  C.  1018,  n.  And  see  Rex  v. 
Awn,  2  East,  P.  C.  501 ;  2  Leach,  C.  C.  1018,  n. 

A  permanent  building  used  and  slept  in  only 
for  a  short  time,  for  the  purpose  of  a  fair,  may  be 
treated  as  the  dwelling-house  of  the  person  so 
occupying  it  in  an  indictment  for  burglary, 
though  unoccupied  the  rest  of  the  year.  Sex  v. 
Smith,  M.  &  *.  256,— Park. 


Indictment  for  a  burglary,  laid  in  (be  fat 
count  to  have  been  committed  in  the  boose  of  M. 
R.  B.,  in  the  second  of  J.  B.,  and  in  the  third  of 
W.  N.  It  appeared  that  the  place  where  the  rob- 
bery was  committed  was  a  centre  buildiQg,buiDf 
two  wings;  that  in  the  centre  building  the boa- 
ness  of  M.  R.  R,  J.  R,  W.  N.,  and  severalotber 
persons,  was  carried  on;  that  in  part  of  one  of 
the  wings  was  the  dwelling  of  M,  R.  R,  and  ■ 
the  other  part  that  of  I,  B, ;  neither  having  uf 
internal  communication  with  the  centre,  exeept 
by  a  window  in  the  dwelling  of  J.  B.,  which 
looked  into  a  passage  that  ran  the  whole  length 
of  the  centre,  and  that  the  other  wing  wis  oca- 
pied  by  W.  N.,  from  which  there  was  no  coo- 
munication  with  the  centre,  Sembfe,  thit  the 
robbery  did  not  amount  to  a  burglary.  Sex  *• 
EgginUm,  2  a  &,  P.  508. 

The  servant  of  three  partners  in  trade  hi 
weekly  wages,  and  three  rooms  assigned  to  bn 
for  lodging,  over  the  bank  and  brewery  office  cf 
the  partners,  with  which  it  communicated  tyi 
trap-door  and  a  ladder ;  a  burglary  being  cob* 
mitted  in  the  banking-room,  it  was  held  that  it 
was  well  laid  to  he  in  the  d welling-booie oftht 
three  partners.     Rex  v.  Stock,  2  Taunt  339. 

3.  Ownership* 

The  apartments  of  lodgers  shall  be  eonsidewl 
as  their  respective  dwelling-houses,  if  tbeowj 
of  the  premises  do  not  sleep  under  the  same  wot 
Rex  v,  Rogers,  1  Leach,  C,  C.  89;  2Eait,P.C 
506. 

A  house,  the  whole  of  which  is  let  out  » 
lodgings,  and  has  only  one  outer  door  coma* 
to -all  its  inmates,  is  the  mansion-house  sf* 
several  inhabitants.  Rex  v.  Trwpshs%  1  L» 
C.  C.  427 ;  2  East,  P.  C.  506, 780. 

Though  a  servant  live  rent  free  fir  the  J* 
pose  of  his  service  in  a  house  provided  faP 
purpose ;  yet,  if  he  has  the  exclusiw  possesBon, 
and  it  is  not  parcel  of  any  premises  which*" 
master  occupies,  it  may  be  described  as  then** 
of  the  servant ;  especially  if  the  boose  heVsf 
not  to  his  master,  but  to  some  person  P^"*"? 
to  his  master ;  as  in  the  case  of  a  toU-coUecton 
house,  occupied  by  the  servant  of  the  k**** 
the  tolls,  for  the  purpose  of  collecting  the  t* 
Rex  v.  Cornfield,  U&M.aC.fl;^ 
C,  &  M.  25.  - 

If  two  or  more  rent  of  the  same  owner  «■* 
ent  parts  of  the  same  house,  so  as  to  J*" 
amongst  them  the  whole  house,  and  the  <** 
does  not  reserve  or  occupy  any  l*rt<^  T? 
parate  part  of  each  may  be  described  as  the  W* 
ing -house  of  each.  Rex  v.  Bailey,  1  R. «  *u 
C.23;  2  Russ.  C.  &,  M.30.  .     . 

A  house,  the  joint  property  of  partners  u» trtft 
and  in  which  their  business  is  carried  on,  i»J* 
described  as  the  dwelling-house  of  all  the  W* 
ners,  though  only  one  of  them  resides  in  it  ** 
v.  Atheo,  M.  C.  C.  R.  329.  .      .,  f 

If  a  married  woman  take  a  bouse,  in  w>* 
burglary  be  committed,  the  house  m^*\! 
as  the  house  of  the  husband,  although  ■»  J 
living  separate  from  him.    Rex  v.  SmsiK  *  " 
P.  201.  _ 

The  house  of  a  husband,  in  which  be  iD*1 
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his  wife  to  live  separate  from  him,  may  be  de- 
scribed, in  an  indictment  for  burglary,  as  the 
house  of  the  husband,  although  the  wife  lived 
there  in  adultery  with  another  man,  who  paid 
the  housekeeping  expenses;  and  although  the 
husband  suspected  a  criminal  intercourse  be- 
tween his  wife  and  the  other  man  when  he  al- 
lowed her  to  live  separate.  Rex  ?.  Wilford>  R. 
&  R.  C.  C  517. 

Where  a  married  woman  lived  apart  from  her 
busband,  upon  an  income  arising  from  property 
rested  in  trustees  for  her  separate  use: — Held, 
that  a  house  which  she  had  hired  to  live  in  was, 
in  an  indictment  for  burglary,  properly  described 
is  her  husband's  dwelling-house,  although  she 
paid  the  rent  out  of  her  separate  property,  and 
the  husband  had  never  been  in  it  Rex  v.  firentk, 
EL  &  R.  C.  C  491. 

If  a  servant  lives  in  a  house  of  his  master's  at 
i  yearly  rent,  the  house  cannot  be  described  as 
the  master's  house,  though  it  is  on  the  premises 
where  the  master's  business  is  carried  on,  and 
although  the  servant  has  it  because  of  his  ser- 
rice.  Rex  v.  Jams,  1  R.  &  M.  C.  C.  7;  2  Russ. 
CX&M.25, 

Where  a  servant  bad  part  of  a  house  for  his 
>wn  occupation,  and  the  rest,  in  which  a  bur- 
rlary  is  committed,  is  reserved  by  the  proprietor 
or  other  purposes,  the  part  reserved  cannot  be 
ieemed  part  of  the  servant's  dwelling-house. 
Rex  v.  WUeen,  R.  &.  R.  C.  C.  115 ;  2  Russ.  a 
fe  M.  26. 

And  it  will  be  the  same  if  any  other  person 
bis  part  of  the  house,  and  the  rest  is  reserved.  Id. 

If  the  owner  of  a  bouse  suffer  a  person  to  live 
in  it  rant  free,  it  may  be  stated,  in  ah  indictment 
for  breaking  into  such  house  in  the  day-time,  to 
be  that  person's  bouse;  such  person  being  te- 
lantatwilL  Rex  v.  Gotten;  R.  &R.C.C.  498; 
J  Ross,  C.  &  M.  2a 

A  burglary  in  the  apartments  of  officers  of  a 
Miblic  company  must  be  laid  to  be  in  the  man 
non-house  of  such  company.    Rex  v.  Hawkine, 
I  East,  P.  C.  501 i  8.  P.  Rex  v.  Pickett    Id. 

So,  of  the  apartments  of  a  college  not  occu- 
>ied  by  the  students,  as  the  buttery.  Rex  v.  May. 
wrd,  2  East,  P..C.  501. 

Where  one,  under  pretence  of  being  robbed, 
breed  the  door  of  a  guest's  chamber  in  an  inn, 
tt  night,  and  stole  his  goods: — Held,  that  the 
>urglary  must  be  laid  to  be  in  the  dwelling- 
louse  of  the  innkeeper,  and  not  of  the  guest 
Bear  v.  JProsser,  2  East,  P.  C.  502. 

If  a  burglary  be  committed  in  the  house  of  a 
xading  company,  in  the  house  belonging  to 
vhich  an  agent  of  the  company  resides,  with 
lis  family,  for  the  purpose  of  carrying  on  the 
yosiness,  it  may  be  laid  to  be  the  dwelling-house 
>f  the  agent,  although  the  rent  thereof  is  paid 
md  the  lease  is  held  by  tho  company.  Rex  v. 
MargtUe.  2  Leach,  C.  C.  930. 

Though  a  servant  live  rent-free  in  a  house  be- 
oogdog  to  an  insurance  company,  and  the  com- 
pany pays  the  taxes,  and  the  company's  business 
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house,  and  the  port  in  which  the  company's 
business  is  carried  on  be  at  all  times  open  to 
those  parts  in  which  the  servant  lives,  it  may  be 
stated  as  the  servant's  house,  though  the  only 
part  entered  by  the  thief  was  that  in  which  the 
company's  business  was  carried  on ;  and  though 
the  judges  would  not  say  that  it  might  not  have 
been  described  as  the  company's  house,  they 
thought  it  might,  with  equal  propriety,  be  de- 
scribed as  the  house  of  the  servant  Rex  v. 
Witt,  R.&M.C.C.R.  24a 

If  a  house  is  let  to  An  and  a  warehouse  under 
the  same  roof,  and  with  an  internal  communica- 
tion to  the  bouse,  to  A.  &  B. ;  the  warehouse, 
in  an  indictment  for  burglary,  cannot  be  de- 
scribed as  the  dwelling-house  of  A.  Rex  v.  Jen- 
tine,  R.  &  R.  C.C.  244;  2  Russ.  C.  &  M.  31. 

If  the  owner  of  a  cottage  lets  one  of  his  work- 
men, with  his  family,  live  in  the  cottage  free  of 
rent  and  taxes,  and  he  lives  there  principally,  if 
not  wholly,  for  his  own  benefit,  it  may  be  de- 
scribed as  the  workman's  dwelling-house  in  an 
indictment  for  burglary.  Rex  v.  Jobling.  R.  & 
R.C.C.525;  2  Russ.  &  &  M.  28. 

4.  Intent* 

Breaking  and  entering  a  house  in  the  night- 
time to  recover  tea,  which  had  been  seized,  is  no 
burglary,  being  intended  for  the  benefit  of  the 
supposed  owner.  Rex  v.  Knight^  2  East,  P.  C. 
510. 

But  semble,  that  it  would  have  been  burglary 
if  the  indictment  had  laid  the  intent  to  be  to  res* 
cue  the  goods  seized,  which  is  made  felony  by 
statute.    Id. 

If  several  agree  to  commit  a  burglary,  but  one 
communicates  the  intent  to  an  officer,  that  he 
may  take  the  other  two,  and  the  officer  is  upon 
the  watch  accordingly ;  the  person  who  has  made 
that  communication  to  the  officer  will  not  be 
particeps  criminia  in  the  burglary,  although  he 
is  present  When  it  is  committed,  and  pretends 
to  assist  the  other  two,  but  in  fact  expedites 
tbeir  apprehension.  Rex  v.  Donnelly,  R.  &,  R. 
C.  C.  310 ;  2  Marsh.  571. 

Nor  will  it  make  any  difference,  although  his 
object  in  detecting  is  to  obtain  for  himself  (by 
previous  agreement  with  the  officer)  part  of  a  re- 
ward that  will  be  payable  on  conviction.    Id. 


5.  Indictment. 

An  indictment  for  burglary  must  state  at  what 
hour  of  the  night  it  was  committed.  Rex  t. 
Waddington,  2  East,  P.  G.  513. 

It  must  be  alleged  and  proved,  either  that  a 
felony  was  committed  in  the  dwelling-house,  or 
that  the  party  broke  and  entered  with  intent  to 
commit  some  felony  within  the  same.  Rex  v. 
DMe,  2  East,  P.  C.  513. 

And  whatever  be  the  felony  really  intended, 
the  same  must  be  laid  in  the  indictment,  and 
proved  agreeably  to  the  feet  Rex  v.  Vander- 
comb,  2  East,  P.  C.  514,  $19 ;  2  Leach,  C.  C.  70a 
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tents.    Rex  v.  Thompson,  2  East,  P.  C.  515 ;  2 
Leach,  C.  C.  1105,  n. 

An  indictment  for  burglary,  charging  in  one 
count  an  intent  to  steal  the  goods  of  the  owner, 
and  in  another  an  intent  to  murder  him,  is  good, 
for  it  is  the  same  fact  and  evidence,  only  laid  in 
different  ways,    Id. 

The  name  of  the  owner  of  the  house  is  essen- 
tial in  an  indictment  for  burglary,  and  for  steal- 
ing in  the  dwelling-bouse.  Rex  v.  White,  1 
Leach,  C.  C.  252;  2  East,  513,  780:  &  P.  Rex 
v.  Woodward,  1  Leach,  C.  C.  253,  n. 

A  corporation  must  prosecute  in  their  corpo- 
rate name ;  and  the  addition  of  such  name  as 
a  description  of  the  persons  of  which  the  corpo- 
ration is  composed  is  not  sufficient  in  an  indict- 
ment Rex  v.  Patrick,  h  Leach,  C.  C.  253;  2 
East,  P.  C.  1059. 

An  indictment  for  burglariously  breaking  and 
entering  the  house  of  A.,  with  intent  to  steal  the 
goods  of  B.,  is  bad,  if  no  person  of  that  name 
had  any  property  in  the  house.  Rex  v.  Jenks,  2 
Leach,  C.  C.  774;  2  East,  P.  C.  514. 

A  house  may  be  described  as  in  the  possession 
of  the  actual  occupier,  though  his  possession  be 
wrongful.    Rex  v.  Wallis,  M.  C.  C.  R.  344. 

6.  Evidence  and  Trial. 

The  prisoner  was  indicted  for  burglary,  18th 
October,  23  Geo.  3.  The  indictment  was  found 
in  August,  23  Geo.  3,  and  the  offence  was  really 
committed  18th  October,  22  Geo.  3:— Held,  that 
the  conviction  on  the  indictment  was  wrong. 
Rex  v.  Goddard,  6R.&R.C.C.  432,  n.  [But 
see  7  Geo.  4,  c.  24,  s.  20.] 

On  an  indictment  for  burglary,  the  prisoner 
may  be  acquitted  of  the  breaking,  and  found 
guilty  of  stealing  in  the  dwelling-house.  Rex  v. 
Withal,  1  Leach,  C.  C.  88;  2  East,  P.  C.  515, 
517. 

If  a  prisoner  be  charged  with  a  burglary  and 
stealing  the  goods,  the  prosecutor,  on  failing  to 
prove  that  these  facts  were  committed  on  the 
day  laid  in  the  indictment,  cannot  be  admitted  to 
prove  that  the  larceny  was  committed  on  a  prior 
day.  Rexv.  Vandercomb,  2  Leach,  P. a  708;  2 
East,  P.  C.  519. 

On  an  indictment- for  burglary  by  breaking  in- 
to a  house  in  the  night  time,  and  stealing  to  the 
value  of  51.  or  more,  the  prisoner  may  be  con- 
victed of  burglary,  or  of  housebreaking,  under 
the  stat  7  &  8  Geo.  4,  c  29,  a.  12,  or  of  stealing 
in  a  dwelling-house  to  the  value  of  SI.  Rex  v. 
Compton,  3  C.  &  P.  418— Gaselee. 

On  an  indictment  for  burglariously  breaking 
and  entering  a  dwelling-house,  (omitting  the 
words  "  with  intent  to  steal,1*)  and  then  and  there 
stealing  roods  therein,  the  prisoner  may  be  well 
convicted  of  the  burglary  if  the  larceny  be  proved : 
secus  if  not  Rex  v.  Furnival,  R.  &  R.  C.  C. 
445. 

Upon  an  indictment  for  burglary  and  larceny 
against  two,  one  may  be  found  guilty  of  the  bur- 
glary and  larceny,  and  the  other  of  the  larceny 
only— Diss,  fiurroogh  and  Hurlock.  Rex  v.  But- 
lenosrfft,  R.&  R.C  C.  520;  2RUSS.  C.  &M.44. 


When  the  felony  is  laid  to  constitute  dsbs> 
glaxy,  an  acquittal  of  the  burglary  is  in  aequtal 
of  stealing  in  the  dwelling-house.  Rtx  ?.  Cos*, 
1  Leach,  C.C.  36. 

Where  a  party  is  indicted  both  for  barg^arj  isi 
feloniously  stealing  in  the  dwelling-hose,  asi 
is  acquitted  of  the  burglary,  but  found  rss) 
of  the  stealing,  the  verdict  should  be  cttati 
thus,  "  Jury  say  not  guilty  of  breaking  isiov 
tering  the  dwelling-house  in  the  night,  bat  gnky 
of  stealing  the  (property)  in  the  dwdfing4Hsa" 
Rex  v.  Hungerford,  2  East,  P.  C.  518;  1  Levi, 
C.  C.  88. 


A.  is  indicted  for  a  burglary,  and  B.  is 
sary  both  before  and   after  the  fcet:  the  a* 
proved  are,  that  A*,  at  the  instigation  of  E,» 
police-officer,  concerts  with  three  otiwi  to  «e> 
mit  a  burglary,  and  it  is  agreed  that  8.  as*? 
lie  in  wait  to  apprehend  the  three  others,  d 
that  the  reward  for  their  conviction  shiBbessssi 
between  A.  &  B.    The  jury  find  A  fuiM 
larceny  only,  and  B.  as  accessary  both  ben*  as 
after.      Quere,  1st,  whether  as  A  was  as  to 
participate  in  the  plunder,  bat  only  in  tbenw 
he  could  be  convicted  of  larceny  ?  2ndly,  sW* 
as  A.,  the  principal,  had  been  acquitted  of  vt 
burglary,  R  could  be  convicted  as  accessr/t» 
the    larceny  ?    Rex  v.  Donnelly,  tad  in  * 
Vaughan,  2  Marsh.  571. 

XXXVIII.  HoosDaiuKBio. 

7  *  8  Geo.  4,  c.  29,  s.  12;  3  $4  *•  U*j 
—The  stat  7  &  8  Geo.  4,  c  27,  whoBy  raje** 
stat  23  H.  8,  c  1,  and  so  much  of  tstsstj 
Edw.  6,  c  12,  as  relates  to  housebraaksf^ 
wholly  repeals  the  stat  39  Eliz.  c.  15,  sad 3 il- 
&  Mnc  9,  and  10  W.  3,  c  12,  vuiga,atat»« 
11  W.  3,  c  23,  and  12  Ann.  st  l,e.7. 

The  cases  of  Rex  v.  Mouncer,  2Leseb.CC 
567;  2  East,  P.  C.  629 ;  Rex  v.  7W*,lC»r 
291 ;  and  Rex  v.  Byford,  R.  &  R.C  Cfll» 
late  to  housebreaking  in  the  day-brae,  sat* 
the  benefit  of  clergy,  and  are  inapplicable  t»t* 
present  state  of  the  law.  See  Rnaust,  •*.  r 
767. 


XXXIX.  Laxcent  in  a  Dwklliis>b»cbi 

7$8(?eo.4,c.29,«.  12;  2$ 3  W.4>*£ 
The  stat  7  &  8  Geo.  4,  c  27,  wholly  repe** 
stat  12  Ann.  st  1,  c.  7. 


If  a  prisoner,  who  was  in  the  service 


of* 


prosecutor,  steal  a  quantity  of  lace  is  se*** 
pieces,  the  pieces  together  being  abuse  ^ 
value,  and  bring  them  all  out  of  his  ■jJ*J 
house  at  the  same  time,  this  is  a  capital  «&*£ 
although  it  be  shown  that  the  prisoner  bsd  * 
opportunity  of  stealing  the  lace  by  a  ■***? 
a  time,  and  that  no  one  of  the  pieces  «•  *** 
57.  Rexv.  CM.  Jones,  4G&  P.  217-lb** 
Under  stat  12  Anne,  st  1,  c  7,  the  btt* 
must  have  been  of  things  under  the  ssjstfctt* 
the  house,  and  not  of  any  person  wilhia  **■** 
fore  not  of  money  in  the  pocket  te  *  **" 
2  East,  P.  C.  645;  2  Leach,  C.  G  572. 

Money  feloniously  ^Hainwil  from  a  versa  V 
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the  practice  of  ring-dropping,  although  it  is  so 
obtained  in  the  dwelling-house  of  another,  was 
not  a  capital  offence  within  the  statute.    Id. 

Stealing  a  bank-note  in  a  dwelling-house  was 
a  felony  within  the  meaning  of  the  words  u  mo- 
ney, roods,  chattels,  wares,  or  merchandises,"  in 
stat  12  Anne,  c  7,  Rex  v.  Dean,  2  Leach,  C.C. 
693;  2  East,  P.  C.  646,  749. 

If  one,  on  going  to  bed,  put  his  clothes  and 
money  by  the  bed-side,  they  are  under  the  pro- 
tection of  the  dwelling-house,  and  not  of  the  per- 
son, and  therefore  a  party  stealing  them  may  be 
convicted  of  stealing  in  a  dwelling-house.  Rex 
t.  Thomas,  Car.  C.  Law,  295. 

^  The  penalties  of  stealing  in  a  dwelling-house 
did  not  extend  to  the  case  of  a  prisoner  stealing 
the  property  of  another,  in  his  own  dwelling- 
house.  Rexr.  Thompson,  J  Lei6h,C.C.  338;  2 
East,  P.  C.  644 

Nor  to  the  case  of  a  woman  stealing  the  pro- 

Eerty  of  another  in  the  dwelling-house  of  her 
usband.    Rex  v.  Gould,  1  Leach,  C.  C.  339,  n. 
217 ;  2  East,  P.  C.  644. 

Property  left  by  mistake  at  a  house,  and  deli- 
vered to  the  occupier,  under  the  supposition  that 
it  was  for  one  of  the  persons  in  the  house,  is  en- 
titled to  the  protection  of  the  house,  so  as  to 
make  the  stealing  of  it,  if  of  40s.  value,  by  a 
lodger  therein,  under  pretence  that  it  is  his,  a 
capital  offence.  Rex  v.  Carroll,  1R.&M.C.C. 
89. 

A  bank-note  feloniously  obtained  in  the  house 
by  a  lodger  from  his  landlord,  under  pretence  of 
going  to  his  banker  to  get  it  changed,  was  not  a 
capital  offence  within  the  stat  12  Anne,  c  7,  for 
where  the  taking  is  from  the  person  it  is  not  a 
stealing  in  the  dwelling-bouse.  Ret  v.  Campbell, 
2  Leach,  C.  C.  564;  2  East,  P.  C.  644. 

The  goods  of  a  lodger's  guest  are  under  the 
protection  of  the  dwelling-house;  therefore  a 
lodger  who  invites  a  man  to  his  room,  and  then 
■teals  his  goods  to  the  value  of  40#.  (now  51.) 
'when  not  about  his  person,  is  liable  to  be  found 
guilty  of  stealing  in  a  dwelling-house.  By  seven 
against  three  judges.  Rex  v.  Taylor,  R.  &  R. 
C.  C.  418;  2  Russ.  C.  &  M.  52. 

An  indictment  for  stealing  in  the  dwelling- 
house,  persons  being  therein  and  put  in  fear, 
must  state  that  the  persons  were  put  in  fear  by 
the  prisoners.  Rex  v.  Etherington,  2  Leach,  C. 
CL  671 ;  2  East,  P.  C.  635. 

The  cases  of  Rex  v.  Jones,  2  East,  P.  C.  641; 
Rex  v.  Matthew;  2  East,  P.  C.  642;  Rex  v.  God- 
frey, 1  Leach,  C.  C.  287;  2  East,  P.C.  642;  Rex 
v.  Stone,  1  Leach,  C.  C.  334;  2  East,  P.  C.  643; 
Rex  v.  Seas,  1  Leach,  C.  C.  304;  2  East,  P.  C. 
643;  are  on  the  stat  10  &.  11  W.  3,  c.  23,  which 
is  repealed,  and  do  not  apply  to  the  present  state 
of  the  law. 

Where,  on  an  indictment  for  privately  stealing 
in  a  shop,  &c^  it  appeared  that  there  were  several 
acting  together,  some  in  the  shop,  and  some  out, 
for  the  purpose  of  assisting  those  in  the  shop, 
and  the  property  was  stolen  by  the  hands  of  one 
of  those  who  were  in  the  shop: — Held,  that  those 
who  were  on  the  outside  were  equally  guilty  as 


principals,  and  equally  deprived  of  clergy, 
v.  Gogerly,  R.  &  R.  C.  C.  343;  1  Russ.  C 
29. 

Transportation  for  life  is  the  proper  se 
of  persons  convicted  before  the  passing  of 
W.  4,  c.  62,  of  offences  punishable  with; 
act,  and  sentenced  after.  Rex  v.  Lewis, 
C.  R.  372, 


XL.   Stealing  Goods  in  a  course  of  j 

pacture. 

7  $  8  Geo.  4,  c.  29,  a.  16.]— By  the  stat 
Geo.  4,  c.  27,  the  stat  22  Car.  2,  c.  5,  fc.  5: 
3,  c.  41,  are  wholly  repealed ;  and  also  the 
of  the  stat.  4  Geo.  4*  c  53,  except  so  far  as 
latea  to  the  stealing  of  ammunition,  &c 

On  an  indictment  on  18  Geo.  2,  c  27,  for 
ing  calico  placed  to  be  printed,  Ate-,  in  a  bu 
made  use  of  by  a  calico-printer,  for  printing 
ing,  &c: — Held,  that  in  order  to  suppoi 
capital  charge,  it  was  necessary  to  have  p 
that  the  building,  from  which  the  calico  wasi 
was  made  use  of  either  for  printing  or  d 
calico.    Rex  v.  Dickson,  R-&,R.C.C.  53. 

Where,  on  an  indictment  on  18  G.  2,  c.  S 
stealing  yarn  out  of  a  bleaching  ground, 
peared  that  the  yarn  had  been  spread  oi 
ground,  but  at  the  time  of  the  theft  was  in  1 
in  order  to  be  carried  into  the  house : — Hole 
as  there  was  no  occasion  to  leave  it  in  that 
it  was  not  within  the  statute,  which  use 
words,  "laid,  placed,  or  exposed,  during 
stage,  process,  or  progress  of  manufacture,  » 
building,  field,  or  other  place."  Rex  v.  H 
2  Ruse.  C.  &  M.  245. 


XLI.  Larceny  on  Navigable  Rivers,  & 

7  $  8  Geo.  4,  e.  29,  s.  17.]— By  the  stat  1 
Geo,  4,  c  27,  the  stat  24  Geo.  2,  c  45,  is  w 
repealed ;  and  also  the  whole  of  the  stat  4Gi 
c.  53,  except  so  far  as  it  relates  to  stealing  an 
nition,  &c 

An  indictment  for  stealing  goods  on  a  na 
ble  river  is  not  satisfied  by  evidence  of  a  ste; 
on  one  of  its  creeks.  Rex  v.  Pike,  1  Leac 
C.  317 ;  2  East,  P.  C.  647. 


XLIL  Stealing  or  destroying  Records,  W 
or  Writings  of  Real  Estate. 

7  *  8  Geo.  4,  c  29,  ss.  21,  22,  23.]— Bj 
stat  7  &  8  Geo.  4,  c.  27,  the  stat  8  Hen.  6,  c 
is  repealed  so  far  as  relates  to  this  subject 

A  commission  to  settle  the  boundaries 
manor  is  an  instrument  concerning  the  rei 
and  not  the  subject  of  larceny  at  common 
Rex  v.  Westbeer,  1  Leach,  C.  C.  13. 

Before  the  stat  7  &  8  Geo.  4,  c  29,  si 
ing  rolls    of  parchment   was  a    larceny, 
though  such  rolls  were  the  records  of  a  o 
of  justice,    unless  they  concerned  the  ret 
Rex   v.    Walker,   R.  &  M.    C.    C.  R.    1 
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but  it  was  not  so  if  they  concerned  the  realty. 
Rex  v.  Westbeer,  2  Sir.  1133. 


XLIII.  Stealing  Horses,  Cattle  or  Sheep. 

1.  Horee  Stealing, 

7  $  8  Geo.  4,  c.  29,  a.  35;  2*  3  Will.  4, c.  12.] 
— The  stat  7  &  8  Geo.  4,  c.  27,  wholly  repeals 
2  &  3  Edw.  6,  c.  33,  and  also  repeals  so  much  of 
the  stat  37  Hen.  8,  c.  8 ;  1  Edw.  6,  c  12 ;  and  31 
Eliz.  c.  12,  as  relates  to  the  subject 

If  a  horse  be  purchased  and  delivered  to  the 
buyer,  it  is  not  felony  though  he  immediately  ride 
away  with  it  without  paying  the  purchase  money. 
Rex  v.  Harvey,  1  Leach,  C.  C.  467.  2  East,  P. 
C.  669. 

Obtaining  a  horse  under  the  pretext  of  hiring 
it  for  a  day,  and  immediately  selling  it,  is  felony, 
if  the  jury  find  the  hiring  was  animo  furandi. 
Rex  v.  Pear,  1  Leach,  C.  C.  212.  2  East,  P.  C. 
685,  697.  And  see  Rex  v.  Tuimard,  2  East,  P. 
C.  687.    1  Leach,  C.  C.  214,  n. 

If  a  thief  go  to  an  inn,  and,  intending  to  steal 
a  horse,  direct  the  hostler  to  bring  out  his  horse, 
pointing  to  that  of  the  prosecutor,  and  the  hostler, 
at  his  desire,  lead  out  the  horse  for  the  prisoner 
to  mount:  this  is  a  sufficient  taking  by  the  pri. 
soner  to  support  an  indictment  for  horse  stealing. 
Rex  v.  Pitman,  2  C.  &  P.  423— Garrow. 

Where  the  prisoners  having  entered  a  stable  at 
night,  and  taking  out  horses,  rode  them  thirty- 
two  miles,  and  then  left  them  at  an  inn,  and  were 
afterwards  found  pursuing  their  journey  on  foot ; 
*nd  the  jury  found  that  they  took  the  horses 
merely  with  intent  to  ride  and  afterwards  leave 
them,  and  not  to  return  or  make  any  further  use 
of  them :— Held,  that  this  was  a  trespass  and  not 
a  larceny.    Rex  v.  Phillip*,  2  East,  P.  C.  662. 

If  a  person  stealing  other  property  take  a 
liorse,  not  with  the  intent  to  steal  it,  but  only  to 
get  off  more  conveniently  with  the  other  property 
which  he  had  stolen,  such  taking  of  the  horse  is 
not  a  felony.  Rex  v.  Crump,  1  C.  &  P.  658 — 
Oarrow. 

Foals  and  fillies  were  within  the  stat  2  &  3 
Edw.  6,  and  are  included  in  the  words  horse, 
gelding,  or  mare : — Held,  therefore,  that  evidence 
of  stealing  a  mare  filly  supported  an  indictment 
for  stealing  a  mare.  Rex  v.  Welland,  R.  &  R. 
C.  C.  494. 

An  indictment  for  horse  stealing  must  give  the 
animal  one  of  the  descriptions  mentioned  in  the 
statute.  Therefore  an  indictment  for  stealing  a 
colt,  not  saying  whether  it  was  a  horse  or  a  mare, 
was  not  sufficient  to  take  away  clergy,  but  the 
prisoner  might  be  convicted  of  simple  larceny. 
Rex  v.  Beaney,  R.  k  R.  C.  C.  416. 

A.  had  agisted  his  horse  with  EL,  and  in  con- 
sequence  of  hearing  of  the  loss  of  it,  A.  went  to 
the  field  of  Bn  where  it  was  not : — Held  to  be  not 
sufficient  proof  of  loss  to  support  an  indictment 
for  horse  stealing.  Rex  v.  Yend.  See  the  case 
of  Rex  t.  Lewii,  ante,  tit  Larceny,  div.  (a)  ;  6 
C.  h  P.— Gurney. 


2.  Cottle  Stealing. 

7  A  8  Geo.  4*  c.  29,  s.  25;  2  4  3  W£{ 

c.  62.j--By  the  stat  7  U  8  Geo.  3,  c  27,  the  att 
14  Geo.  2,&6,  and  15  Geo.2,c  34,iRwUf 
repealed. 

An  indictment  for  stealing  a  cow  onset  k 
supported  by  evidence  of  stealing  a  heifer,  fo 
v.  Coo*,  1  Leach,  C.C.  105;2  East,P.C61i 

The  beast,  however  old,  is  a  heifer  until  s» 
has  had  a  calf.    Id. 


3.  Sheep  Stealing. 

7^8  Geo.  4,  c.  29,  «.  25;  2  *  3  WL  {l 
62.]— By  the  stat  7  Geo.  4,  c.  27,  the  intlJ 
Geo.  2,  c  6,  and  15  Geo.  2,  c  34,  are  repelled. 

• 

An  indictment  for  stealing  a  sheep  11  uotsf- 
ported  by  proof  of  stealing  a  ewe,  beeuKss 
stat  7  &  8  Geo.  4,  c  29,  s/^speci&sstaH 
ewe.    JZesv.  iHidft/oot,  M.C.C.347. 

An  indictment  was  for  stealing  sheep;  '*»> 
peared  in  evidence  that  the  animals  stokaim 
lambs : — Held,  that  the  prisoner  could  sot  htcsv 
victed.    Jtev.Jb0m,R.&M.C.CR.16t 

If,  on  an  indictment  for  stealing  "one  staft 
it  appear  that  the  animal  stolen  was  under  1  f& 
old,  the  prisoner  must  be  acquitted,  u  he  fltjK 
to  have  been  indicted  for  stealing  "one  has. 
Rex  v.  Birkct,  1  C.  &  P.  216— BoSand. 

If  a  ewe  is  stolen  it  must  be  so  called  »* 
indictment ;  and  so  a  lamb  must  be  cafledali**. 
and  the  term  "sheep"  is  only  proper  vbatw 
animal  stolen  is  a  wether.    Id. 


An  indictment  for  stealing  Iambs  is 
by  proof  that  the  carcasses  were  found  is  ■« 
owner's  ground,  and  only  the  skint  taken*** 
Rex  v.  Rawline,  2  East,  P.  C.  617. 

In  the  case  of  Rex  y.  WiUiam^R.  klLCX 
R.  107,  where  the  prisoner  was  indkfed  as* 
the  stat  14  Geo.  2,  c.  6,  for  killing  ***** * 
tent  to  steal  the  whole  carcass;  it  WUBC^'°f 
proof  of  killing  with  intent  to  steal  part** 
carcass  is  sufficient  to  support  the  charge. 

Cutting  off  part  of  a  sheep  whilst  kst** 
with  intent  to  steal  such  part,  will  support  »*- 
dictment  for  killing  with  intent  to  steal  r*£ 
the  carcass,  if  the  cutting  off  mostotwsffl* 
sheep's  death. 

An  indictment 
cattle,  must  mention  or  ascribe  „  ^^ 
for,  unless  the  value  exceeds  twelve  Pjji 
would  not  be  a  capital  offence.  Re*  »•  £"»  * 
&R.C.C.407;2Russ.a&M.ia  ** 
2  &  3  WilL  4,  c  62. 


XLIV.  Oftkncks  bjclatuw  to  Do* 

7  *  8  Geo.  4,c  29,  «.  MLH1W  •■*•  J*1 
Geo.  4,  c  27,  wholly  repeals  the  stat»J ■*■; 
stat  2;  16  Geo.  3,  c  30;  42  Geo.  3, c  IftJJ 
51  Geo.  3,  c  120;  and  also  repeals  »  ■**? 
the  Carta  de  Forests,  and  of  3  fid.  1,*  *V  * 
3,  stat  1,  as  rektes  to  toss  subject 


if  the  cutting  off  most  occhssJ* 
1.  RexYTOay,  R.&.R.C.C* 
oent  for  stealing  a  shecp,«ruj«** 
mention  or  ascribe  to  it  sob*  ■** 


to  oesiroy  una),  and  makes  too  beating 
ing  the  keeperi,  4c,  in  the  dun  eiecuiion  of  their 
offices,  felony :— Held,  that  an  assistant-keeper 
ban  do  right  to  some  tho  person  of  one  n  armed 
in  order  to  get  bii  gun,  without  having  first  de- 
manded hi*  bud;  and  consequently  if  inch  per. 
■on  beat  the  keoper  it  was  not  within  the  statute, 
the  keeper  not  being  in  the  due  execution  of  his 
office.     Rex  v.  Amey,  R.  4  R.  C.  C.  500. 

Upon  an  indictment  for  a.  second  offence  against 
49  Geo.  3,  c.  107,  by  killing  deer,  objection! 
might  have  been  taken  to  the  conviction  for  the 
first  offence,  that  it  was  not  in  tho  proper  County, 
and  that  it  was  not  correctly  stated  in  the  indict- 
ment for  the  second  offence,    lie x  v.  Alien,  "    ' 

r.  a  a  513. 

On  an  indictment  under  the  stat.  7  &  8  Geo.  4, 
c  29,  a.  36,  for  hilling  a  deer  after  a  previous 
summary  conviction,  a  conviction  by  two  justices 
of  the  previous  offence  was  put  in  : — Held,  that 
such  a  conviction  was  good.    This  conviction, 
stating  the  offence,  did    not  state  the    place 
which   it  waa  committed;   but  the  justices, 
awarding  the  distribution  of  the  penalty,  awarded 
it  to  the  overseer*  of  P,  in  the   said  county, 
"whore  the  add  offence  w*J  committed:" — Held, 
■uSctent.  Act  v.  Wiale,  5  C.  4  P.  135— Park. 


1.  Night-poaching. 
9  Gto.  4,  c.  69.]— By  this  staL  the  ataL  57  Geo, 
3,  c.  90,  is  wholly  repealed. 
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7  &  8  Gto.  4,  c.  69,  i.  34.]— The  ataL  7  4,  6 
Geo.  4,  c  37,  wholly  repeals  the  ataL  31  Hen.  8. 
c  9 ;  5  Eli*,  c  91 ;  5  Geo.  3,  c.  14,  and  also  re- 
peal* 4  W.  4.  M.  e.33;  22  at  93  Car. 9, c  95,  at 
far  aa  they  relate  to  this  subject. 

Semble,  an  indictment  on  5  Geo.  3,  c  14,  a.  1, 
for  stealing  nab  out  of  a  river  running  through 
an  inclosed  park,  need  not  have  stated  the  ways, 
means,  or  device  by  which  the  fish  were  taken. 
Rtx  v.  Carradict,  ft.  or  R.  C.  C.  205. 

Semble,  that  it  is  no  objection  in  such  s 

dictmcnl  to  allege  tbe  fact  to  have  been  done  fe- 
loniously, although  the  offence  is  not  a  felony, 
nor  *o  declared  by  tbe  act  Id. 

On  an  indictment  on  5  Geo.  3,  c.  14,  a.  1,  for 
entering  an  inclosed  park,  and  taking  fish  bred, 
kept,  and  preserved  there,  in  the  river  Kent,  run- 
ning through  the  park,  it  appeared  that  the 
park  was  walled  round,  except  where  the  river 
entered  and  passed  out,  and  that  there  were  fences 
to  keep  in  the  deer,  that  there  waa  nothing  ' 
keep  in  tbe  fish,  that  they  were  not  known 
breed  there,  that  nothing  waa  done  to  stock  tbe 
river,  but  that  persons  were  never  suffered  to  an- 
gle in  tbe  park  without  leave : — Held,  that  this 
waa  not  a  place  where  fish  were  to  be  considered 
aa  "  bred,  kept,  or  preserved"  within  tbe  meaning 


Carrodiee,  R.  4 


Rex 


!,  that  the  prisoners  put 
lown  their  arms  and  left  them  before  they  were 
seen,  if  it  waa  perceived  that  some  one  was  there 
armed  before  they  were  seen.  Rex  v.  JVrsA,  R. 
4  R.  C.  C.  386 ;  1  Ruea.  C.  4.  M.  418. 

An  indictment  on  57  Geo.  3,  c.  90,  charging  a 
party  with  having  entered  into*  forest,  chase,  4c. ; 
with  intent  to  destroy  game,  and  being  found 
armed  in  the  night,  must,  in  some  way  or  other, 
have  particularised  tbe  place.  By  five  against 
three  judges.     Hex  v.  Ridley,  R.  4  R.  C.  C.  515. 

On  an  indictment  on  57  Geo.  3,  c  90,  for 
being  out  armed,  with  intent  to  kill  game,  it  ap- 
peared that  several  persons  were  out  with  such 
intent,  but  only  one  of  them  waa  armed  with  a 
gun: — Held,  that  the  real,  who  were  unarmed, 
were  liable  to  be  convicted  under  that  act.  Rex 
v.  Smith,  R.  4  R.  C.  C.  368;  1  Run.  G.  4  M. 
418. 

For  if  any  one  of  the  party  is  armed  it  was 
sufficient  to  bring  tho  whole  party  within  the  sta- 
tute. Id. 

On  an  indictment  on  57  Geo.  3,  c  90,  against 
a  person  for  being  found  armed  in  tbe  night,  with 
intent  to  kill  game :-  -Held,  that  if  several  went 
into  a  close  in  the  night  to  kill  game,  and  one 
haa  arms  without  the  knowledge  of  the  others, 
the  other  persons  who  are  unarmed  were  nut  lia- 
ble to  be  convicted  under  tbe  above  act.  Rtx  v. 
Southern,  R.  4  R.  C.  C.  444  :  1  Rubs.  C.  4  M, 
418. 

A  person  convicted  under  57  Geo.  3,  c.  90,  of 
being  found  armed  in  the  night  in  a  forest,  chase, 
park,  wood,  or  plantation,  might  have  been  sen- 
tenced to  hard  labour,  with  imprisonment,  by  3 
Geo.  4,  c.  114,  for  all  those  places  are  either  open 
or  inclosed  ground.  Rex  v.  Parkhurtt,  R,  4  B. 
C.G503. 

indictment  on  the  57  Geo.  3,  c.  90,  for 

having  entered  a  given  close  with  intent  there  to- 

kill  game,  and  being  there  found  armed,  it  is  ne. 

lary  to  prove  an  entry  with  that  intent  into- 

close  specified.     Rex  v.  Bantam,  R.  4  M.  C. 

C.  R.  151. 


or  57  Geo.  3,  c.  90,  a 

n  might  have  been  convicted  of  having  entered 

cod,  and  of  being  found  armed  there,  though  be 

a  Dot  seen  in  such  wood.    It  was  sufficient  if 

ire  were  evidence  to  show  that  be  bad  been 

there  armed.     Kii  V.  Worker,  R.  4  M.  C.  C.  R- 

165.   In  this  case  the  prisoner  waa  notaeen  in  the 

wood,  but  a  gamekeeper  saw  Dashes  in  the  wood 

and  heard  reports  of  guns,  and  saw  the  prisoner 

afterwards  in  tbe  close  adjoining  the  wood. 

Where  an  indictment  alleged  that  A.  B,  GJ)„ 
on,  4c-,  at,  4c,  to  the  number  of  three  and  more 
together,  did  by  night  unJavrtuIhr  enter  diver* 


of  destroying  game  : — Held,  that  il  did  no 
bio  n  aufficicnt  averment  that  the  defendant" 
were  by  night  in  the  closes  for  the  purpose  of  de- 
stroying game,  and  the  judgment  given  for  the 

tit  King  (in  error),  10  B.  &.  C  H9  ;  5  M.  &.R.  78. 
A  party  out  at  night,  in  pursuit  of  game,  cs; 
riod  a  thick  slick  large  enough  to  be  called 
bludgeon,  but  which  lie  used  at  other  times  as 
crutch,  he  being  lame : — Held,  tbat  it  was  a  quel 
tion  lor  the  jury  whether  the  prisoner  had  taken 
out  this  stick  to  use  as  an  offensive  weap< 
merely  for  the  purpose  to  which  ho  usually  ap- 
plied it ;  and  that  although  it  wan  a  weapon  with- 
in the  statute,  and  might  be  used  offensively,  yet, 
that  unless  the  defendant  took  it  out  with  an  in- 
tention of  so  using  it,  the  indictment  could  not 
be  sustained.     Rex  v.  Falmtr,  2  M.   &  M.  70— 


An  indictment  for  night-poaching  stated  the 
offence  to  hare  been  committed  in  a  certain  wood, 
called  "the  Old  Walk  of,  and  belonging  to,  and 
then  in  the  occupation  of  James,  Earl  of  W. ;" 
and  it  was  proved  that  the  occupation  was  cor- 
rectly stated,  but  that  the  name  of  the  wood  was 
Long  Walk,  and  that  it  had  never  been  called 
Old  Walk:— Held,afatal  variance.  Rex  v.  Ouwn, 
Csu-.Cr.  L.309;  R.&M.C.C.  118. 

"  A  certain  cover  in  the  parish  of  A"  is  too 
general  a  description  to  sustain  an  indictment  for 
poaching,  under  the  stat.  9  Geo-  4,  c  SB.    Rex 
Crick,  5  C.  &,  P.  508— Vaughan. 

A  count  in  an  indictment  for  night-poaching 
stated,  that  the  prisoners  were  in  a  field  called 
A,  for  the  purpose  of  then  and  there  taking 
game : — Held,  that  the  prisoners  could  not  be 
convicted  on  that  count,  unless  the  jury  were  sa- 
tisfied that  the  prisoners  had  an  intention  of  tak- 
ing game  in  that  particular  field.  Rex  v.  Cape. 
usU,  5C.4.P.  549— Parke. 

A  count  for  night-poaching  may  be  joined  with 
a  count  in  sect  3  of  the  staL  9  Geo.  4,  c  69,  for 
vaulting  a  gamekeeper  authorised  to  appre- 
hend, and  with  counts  for  assaulting  a  game- 
keeper ut  the  execution  of  his  duty,  and  for  a 
common  assault  Rex  v.  Finacme,  5  C  Sl  P, 
551— Parke. 


2.  QffenetM  relating  to  Rabbin. 

J  *  8  Geo.  4,  c  39,  s.  30.]— The  sUt  7  A.  8 
Geo.  4,  o,  27,  wholly  repeals  3  Jac.  1,  c  13 ;  7  Jac 
1,  c.  13,  and  5  Geo.  3,  c  14,  and  also  repeals  so 
much  of  the  stat.  23  &.  23  Car.  8,  c.  25,  as  relates 
to  this  subject. 

Taking  a  rabbit  in  a  wire  was  sufficient  to  con. 
stitute  an  offence  within  the  5  Geo.  3,  c  14,  a.  6, 
though  the  rabbit  was  not  killed,  and  though  the 
party  never  took  it  away-  Rex  v.  Glaner,  R.  & 
fe.  C.  C.  368;  3  Rues.  C.  4.  M.  189.    Diss.  Le 


repealed  see  Car.  C.  L.  314,  315. 

In  the  stat  7  4.  8  Geo.  4,  c.  29,  i.  3S,tkwa 
"  adjoining  any  dwelling-boose"  import  Mbsl 
contact,  and  therefore  ground  separated  fraa  i 
house  by  a  narrow  walk  and  paling  with  i  p* 
in  it,  is  not  within  their  meaning.  JttxT.fasJ* 
1  M.  A.  M.  341— Park  and  Parke. 

Whether  ground  be  properly  oearW  » ■ 
garden  within  that  section,  j*  »  qurstiai  lat* 

The  words  "  plant"  and  "  vegetable  prsss- 
tion,"  in  sect.  42  of  the  same  statute,  do  at  * 
ply  to  young  fruit  trees.  Id. 

On  stat.  6  Geo.  3,  c  36,  for  slealinr  I*"** 
must  hove  been  proved  that  the  offence  m» 
milted  in  the  night.  Rex  v.  Ann,  1  LaaC 
C.383. 


XL VIII.  Sruuta  Fixnnfj. 
7  *>  8  Geo. 4.  c  29, e.  44.1— By  the stdi  1 1 

Geo,  4,  c  37,  tho  «Ul.  4  Geo.  3,  e.  Si,  isi  it 
Geo,  3,  c.  68,  are  wholly  repealed. 


tutes4  Geo.  2,  c.  3a,  or  31  Geo.3,tfe    *" 
"rnioT,  1  Leach,  C.C. 496;  2  EisL,P.C .SO. 

A  church  was  within  the  meaning  of  ttess* 
"or  other  building,"  in  stat-  4  bee.  %<-$■ 
Rex  v.  Parker,  2  But,  P.C.  592;  1  Leats.CC 

t),n.:  S.   P.  Rex  v.  Hickman,  1  LesckCC 

8 ;  2  East,  P.  C.  593. 

Leiden   images,    on    pedestals,  End  ■  ■> 

ound  near  a  summer-house,  the  suraium*"" 

being  in  an  inclosed  field,  (butnotvithbideess 

inclasuro  u   the  house),  wen  nut  sntsistsii 

Geo.  2,  c.  32,  and  consequently  an  iadidasa* 

t  statute  could  not  be  supported  for  *•*» 

■a.     Rerv.  RUharde,  R.  4.R.C.C.K 

A   church"  was    "  a  building"  silaa  " 

iniog  of  stat.  4  Geo.3,c   32,  and  as  is** 

ment  for  stealing  lead  affiled  thereto  ass1  ** 

have  stated  the  person  in  whom  the  prsp'f* 

the  freehold  resided.     Rex  v.  irtdbass,  1 t*» 

aC.  318;  2  East,  P.C.  593:  Sf.feitl" 

w,  2  East,  P.  C.  593 ;  1  Leach,  G  C  3*.  a 

Stealing  iron  rails  from  a  tomb  in  ids** 
yard,  not  connected  by  any  building  to  tat*"* 

within  the  staL  4  Geo.  S, e.  K aaj» 

:.  68.     Bex  y.  Dmut,2  S»»,t.C» 
1  Leach,  C.  C.  496,  n. 

Scmhle,  thai  the    stealing  of  bns)  ana  * 
tombstones  in  a  churchyard  is  a  fekny, 
stat  7  A.  8  Geo,  4,  c.  ~~       "      " 
G&P.377-    ~ 


s.44.    Btst.sfct.*. 


A  person  who  procured  acasaasjea  of  >  a"* 
under  a  written  agreement  between  kaa  aw* 
landlord,  for  a  lease  of  twenty-one  you*  «*»' 
fraudulent  intention  to  steal  the  firtsns  u*a* 
belonging,  a 


was,  by  stoali; 
j  of  larceny 


Si>» 


house,  guilty  of  larceny  on  stat- 4  Gaii1* 
Rex  v. IktsaMby,  3  Leach,  CC. 850;  3  M> 


cm. 
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Where  the  yearly  tenant  of  a  house  had  at  his 
own  expense,  daring  his  term,  hung  bells,  but 

?uitted  the  premises  without  removing  them : — 
[eld,  that  by  remaining  fixed  to  the  freehold  after 
the  expiration  of  the  terms,  they  became  the  pro- 
perty of  the  landlord,  and  that  the  tenant  could 
not  maintain  trover  after  the  landlord  had  secured 
them  from  the  freehold.  Lyde  v.  RueeeU,  1 B.  & 
AdoJ.394. 


XLIX.  Larceny  it  Tenants  and  Lodgers. 

7  $  8  Geo.  4.  c.29,».  45.]— By  the  stat  7  &,  8 
Geo,  4,  a  27,  the  stat  3  WUL  &  M.  c.  9,  is  wholly 
repealed. 

The  cases  of  Rex  t.  Beto,  R.  &  R.  C.  C.  480 ; 
Jfarv.  Goddard, 2 Leach, C.C. 545;  Rexv.Bur- 
nel,  2  Leach,  C.  C.  588;  2  East,  P.  C.  587:  Rex 
▼.  Bealey,  1R.&M.  C.  C.  1 ;  Rex  v.  Pope,  1 
Leech,  C.C.  336:  2  East,  P.  C.  587 ;  and  iter  v. 
HarreU,  I  R.  &  M.  296,  related  to  the  form 
the  indictment  under  the  stat  3  &  4  WilL  &  M. 
c  9,  s.  5,  now  repealed.  The  indictment  may 
now  be  the  same  as  for  Larceny,  see  7  &  8  Geo. 
4,c29,s.45. 

The  case  of  Rexv.  Palmer,  2  Leach,  C.C.  680; 
9  East,  P.  C.  586,  decided  that  a  tenant  stealing 
goods  from  a  ready-famished  house  was  not  guilty 
of  felony,  but  that  is  now  regulated  by  the  stat  7 
%l  8  Geo.  4,  c  29,  s.  45. 


«  with 


•  v 


L.  Larceny  by  Clerks  and  Servants. 

7  Sf  8  Geo.  4,  c.  29,  e.  46.1--By  the  stat  7  &  8 
Geo.  4,  c  27,  the  stat  33  Hen.  6,  c  1 ;  21  Hen. 
8,  c  7$  5  Eliz.  c  10;  and  by  the  stat  9  Geo.  4, 
c.  31,  the  stat.  3  Geo.  4,  c  38,  are  wholly  repeal- 
ed.   See  Embezzlement. 

It  was  no  larceny  in  a  servant,  either  on  stat 
21  Hen.  8,  c  7,  or  at  common  law,  who  embez- 
zled money  delivered  to  him  to  purchase  goods 
with.    Rex  v.  WaUon,  2  East,  P.  C.  562. 

But  it  was  afterwards  held,  that  a  servant  going 
off  with  money  which  his  master  had  given  him 
to  carry  to  another,  and  applying  it  to  his  own 
use,  was  guilty  of  larceny.  Rex  v.  Lavender,  2 
East,  P.  C.  566;  2  Rum.  C.  &  M .  201. 

A  carter  going  away  with  his  master's  cart 
was  holden  a  felony.  Rex  v.  Robinton,  2  East, 
P.  C.  565. 

One  employed  as  a  clerk  in  the  day  time,  but 
not  residing  in  the  house,  embezzled  a  bill  of  ex- 
change which  he  received  from  bis  master  in  the 
usual  course  of  business,  with  directions  to  trans, 
mit  it  by  the  post  to  a  correspondent: — Held  lax- 
ccny.    Rex  v.  Paradice,  2  East,  P.  C.  565. 

• 

A  merchant's  or  banker's  clerk,  who  purloins 
money  when  he  is  sent  to  the  place  of  deposit  for 
a  special  purpose,  is  as  much  guilty  of  felony  as 
if  he  were  not  allowed  any  access  whatever  to  it 
Rem  y.  Murray, 2  East,  P.  C.  683;  1  Leach,  C. 
C.  344. 

A  servant  clandestinely  taking  his  master's 
corn,  though  to  give  to  his  master's  horses,  is 
guilty  of  larceny.  Rex  v.  MorfiL  R.  &  Ri  C.  C. 
307 ;  2  Rues.  C.  &  M.  94 
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It  is' larceny  for  a  person  hired  for  the 
purpose  of  driving  sheep  to  a  fair  to  conve 
to  his  own  use,  he  having  the  intention  si 
at  the  time  of  receiving  them  from  the 
Rex  v.  Stock,  1  R.  &  M.  C.  C.  87. 

An  indictment  charged  that  A.  R,  on,  &c 
the  servant  of  J.  H.,  on  the  same  day,  A 
gold  ring,  &c,  then  and  there  being  in  t 
session  of  the  said  J.  H.,  and  being  his  goc 
chattels,  feloniously  did  steal:— Held,  tl 
fair  import  of  the  charge  was,  that  A.  B  v 
servant  of  J.  H.  at  the  the  time  when  the  th< 
committed,  and  that  the  indictment  therefoi 
ranted  judgment  of  transportation  for  $a 
years.    Rex  v.  SomerUm,  7  B.  &  C  463. 

If  a  servant,  being  solicited  to  become 
complico  in  robbing  his  master's  house,  i 
bis  master  thereof,  who  thereupon  tells  h 
carry  on  the  business,  and  consents  to  his 
ing  a  door  leading  to  the  premises,  and 
with  the  robbers  during  the  robbery,  an< 
marks  his  property,  and  lays  it  in  a  place 
the  robbers  are  expected  to  come,  with  a  vi 
apprehend  the  robbers ;  this  conduct  of  the 
ter  will  not  amount  to  a  defence  in  an  irJdioi 
against  the  robbers.    Rex.  v.  Egginton,  2  R 
508 :  &  P.  Rex  v.  DarmeUy  and  Vaugh 
Marsh.  571. 


LI.  Embezzlement  bt  Clerks  and  Se 


1.  Of  the  Offence. 

7  4r  8  Geo.  4,  e.  29,  s.  47.]— By  person  ir 
public  service,  2  &  3  Will.  4,  c  4.  The  stat  \ 
Geo.  4,  c  27,  wholly  repeals  the  stat  39  Geo.  3,  < 

A  gave  his  clerk  SL,  out  of  which  he  wi 
pay  for  an  advertisement;  he  paid  XL,  but  to] 
he  had  paid  22.  0s.  6a\  and  accounted  witl 
accordingly : — Held,  no  embezzlement ;  and 
if  in  such  a  case  the  indictment,  besides 
taining  a  count  for  embezzlement,  contain* 
oount  for  a  larceny  charged  to  have  been  c 
mitted  "  in  manner  and  form  aforesaid,''  the 
soner  could  not  be  convicted  on  that  count 
v.  Murray,  5  C.  &  P.  145. 

A  female  was  within  the  39  Geo.  3,  c 
against  embezzlement  Rex  v.  Smith,  R.  6 
C.  C.  267;  2  Russ.  C.  &  M.  213. 

Semble,  that  the  39  Geo.  3,  c  85,  did  not  a) 
to  cases  which  were  larceny  at  common  law.  J 
v.  Headge,  1  R.  &  R.  G  C.  160;  2  Leach,  C 
1033. 

The  stat  39  Geo.  3,  c  85,  extended  only 
such  servants  as  were  employed  to  receive  moo 
and  to  instances  in  which  they  received  moi 
by  virtue  of  their  employment  Rex  v.  Mellx 
R.&R.C.  C.  80.    Russ.  C.  or,  M.  209. 

The  stat  39  Geo.  3,  c  85,  did  not  make  i 
crime  of  embezzlement  a  new  statutable 
lony,  but  only  made  it  a  larceny.  Therefore, 
indictment  on  that  statute  must  have  stated  wht 
the  property  embezzled  was,  as  in  other  cases 
larceny ;  stating  that  the  prisoner  took  it  into  1 
possession  by  virtue  of  his  employment,  or 
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account  of  his.  master,  waa  inaofficient  Rex  v. 
McGregor,  R.  &,  R.  C.  C.  23;  3  B.  &  P.  106;  2 
Leach,  C.  C.  932;  2  East,  P.  C.  576. 

Semble,  that  the  crime  of  embezzlement  could 
not  be  made  a  capital  felony  and  ousted  of  clergy, 
by  laying  it  to  have  been  committed  in  a  dwelling- 
house,  &<^,  first,  because  the  money  or  goods  em- 
bezzled could  not  be  said  to  be  under  the  protec- 
tion of  the  dwelling-house,  &c. ;  and,  next,  the 
statute  having  enabled  the  court  to  pass  a  heavier 
sentence  than  in  common  cases  of  larceny,  it 
might  be  considered  as  having  limited  all  cases 
within  that  line  of  punishment    Id. 

Previously  to  the  passing  of  stat  39  Geo.  3,  c. 
85,  if  a  banker's  clerk  or  cashier,  who  was  in- 
trusted to  receive  bank-notes  and  money  at  the 
shop  counter,  instead  of  putting  them  into  the 
cash  or  bill  drawer,  secreted  them  and  converted 
them  to  his  own  use,  it  was  a  mere  breach  of 
trust,  and  not  felony ;  for  the  property  never  was 
in  the  banker's  possession :  but  such  a  taking  is 
now  felony.  Rex  v.  Bazely,  2  Leach,  C.  C.  835; 
2  East,  P.  C.  572.    * 

It  was  not  felony  by  the  common  law  for  a 
cashier  of  the  bank  to  embezzle  an  India  bond 
committed  to  his  care,  pursuant  to  the  stat  12 
Geo,  I,  c  32.  Rexv.  Waile,  1  Leach,  C.  C.  28; 
2  East,  P.  C.  570. 

Where  a  person  gave  his  servant  a  52.  note  to 
get  changed,  and  the  servant  got  it  changed,  and 
mads  off  with  the  change : — Held,  not  to  be  a 
larceny,  but  an  embezzlement  Rex  v.  Sullene, 
Oarr.  Supp.  319 ;  R.  &  M.  C.  C.  129. 

A  servant  in  the  employment  of  two  persons, 
as  partners,  must  be  considered  as  the  servant  of 
each ;  and  if  he  embezzle  the  private  money  of 
one,  he  was  chargeable  under  the  stat  39  Geo.  3, 
c  85,  as  the  servant  of  that  individual  partner. 
Rex  v.  Leech,  3  Stark.  70— Bayley. 

So,  a  person  employed  as  a  journeyman  mil- 
ler, and  in  the  habit  of  receiving  money  on  his 
master's  account  Rex  v.  Barker ,1  D.  &  R.  N. 
P.  C.  1°— Richards. 

If  a  person  receive  money  as  steward  of  an- 
other, proof  of  that  circumstance  is  sufficient  evi- 
dence of  his  being  a  steward,  to  support  an  in- 
dictment for  embezzling  that  money.  Rex  v. 
BeacaU,  1  C.  &  P.  312.  And  Rex  v.  Welling*, 
454, 457— Park. 

Held,  by  the  twelve  judges,  that  if  a  servant 
receives  money  on  his  employer's  account,  and 
embezzles  it,  he  is  guilty  of  a  felony,  although 
they  had  no  right  to  it,  and  were  wrong-doers  in 
receiving  it    Id, 

So,  if  the  party  embezzling  be  employed  as  the 
servant  of  a  coporation,  although  not  duly  ap- 
pointed their  servant,  even  under  their  common 
Id. 


If  a  steward  receives  money  for  his  employer, 
which  the  latter  would  be  guilty  of  an  illegal  act 
in  receiving,  and  such  money  is  kept  by  the 
steward,  and  never  reaches  the  master's  hands. 
Quaere,  whether  this  is  an  embezzling  of  the  mo- 
ney of  his  master  ?    Id. 

If  a  steward,  when  told  by  his  employer  that 
he  has  his  money  in  his  hands,  admits  that  he 


bad  used  the  money,  but  offers  to  pay  it  onr, 
and  the  master  will  not  receive  it :  Quere,  whets* 
an  indictment  for  embezzlement  will  W.  Rui. 
Beacall,  1  C.  &  P.  312.  And  Rex  v.  We% 
454,  457— Park. 

Quaere,  whether  a  servant  of  one  body,  neat 
ing  money  for  another,  and  appropriating  it  S 
his  own  use,  is  thereby  guilty  of embezzlement!  li 

Qusre  also,  whether,  if  an  act  of  puisnat 
vests  the  property  of  "  goods,  chattels,  fbratat 
clothing,  and  debts,"  in  certain  wrtooi,U*w* 
perty  of  money,  and  securities  tor  money,  be  a 
them  ?    Id. 

If  a  clerk  receive  money  for  bit  Battel 
being  no  part  of  his  employment  to  neon  s> 
ney),  and  appropriate  it  to  hu  own  ok:  Qmk. 
whether  this  be  an  embezzlement  in  paw.*" 
law?    Id. 

Where  a  defendant  had  established  t  on* 
bank,  consisting  of  130  members,  etch  of  vhsi 
paid  a  weekly  subscription  of  2#.  Id,  tat  as 
penny  being  paid  to  the  defendant  fortaetNS* 
of  managing  the  affairs  of  the  bank,  thefts** 
which  were  to  be  disposed  of  once  a  week  by  i 
lotjery,  consisting  of  129  blanks,  andoDtfJs 
amounting  to  13?.,  which  was  to  go  to  the  late 
of  the  fortunate  ticket:  and  uedefeiitknshinj 
absconded,  after  receiving  from  one  of  tat  s> 
scribers  deposits  to  the  amount  of  MM.  8*,  via* 
out  receiving  any  benefit  therefrom :— BeHdat 
the  defendant  was  not  indictable  ,10001  tot  * 
Geo.  3,  c  63,  for  embezzling  the  mosey  ■• 
"agent,"  or  as  a  person  having  the  poBjeawns 
money  for  "safe  custody."    Kexv.Jfas»iift 
&,  R.  N.  P.  C.  22— Park. 

The  stat  3  Geo.  4,  c  38,  s.2,enae*4 ,'*< 
if  any  servant  shall  steal  any  money  from  mas- 
ter, and  shall  be  convicted  thereof  and  heassj" 
to  the  benefit  of  clergy,  he,  instead  of  beiajs* 
jected  to  such  punishment  as  niayiiowbyIi»* 
inflicted  upon  persons  so  convicted,  and  eaass 
to  benefit  of  clergy,  shall  be  traiisporte£4M» 
teen  years :" — Held,  that  a  servant  a*rie*i< 
petit  larceny  waa  not  within  the  meannysfss 
statute,  and  that  he  was  subject  to  be  trusses 
for  seven  years  only.    Rex  v.  JSHta,  5  ft  &G» 

A  clerk  who  received  six  bsjik-nolsi  • JJ 
master's  account,  in  payment  of  a  VU*^**T 
made  a  false  entry  in  his  master's  book,  waH 
fraudulent  intent  to  conceal  the  pnymtat  af  as 
sum,  but  afterwards  paid  to  the  master  As  ■* 
tical  notes  which  he  received,  applying  the*  • 
his  account,  to  another  debt  received  by  *■•  " 
his  master :— Held,  that  he  was  guinj  sf  a  •» 
nious  embezzlement,  in  respect  of  the*  sj 
notes.    Rex  v.  Hall,  3  Stark.  67— Bayfey. 

Where  a  servant  was  entrusted  ty]**jl 
to  receive  money  for  him  in  the  w*7_*_* 
which  he  was  to  bring  to  him  in  the  esflsiy*1 
the  same  day,  and  after  such  receipt,  r***r\ 
proceeding  with  the  money  directly,  ■*•***! 
on  the  road  till  the  day  following,  and  whs^ 

fot  home  denied  having  received  the  ■****/ 
[eld,  that  such  denial  was  evidence  tMjJJ 
that  his  original  receipt  in  A.  was  with  1 
secrete  and  embezzle,  and  so  to  steal  the 
within  39  Geo.  3,  c  85,  and 


ismoezzicmeni  oy 
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the  trial  might  he  had  in  A.  Rex  v.  Hobson,  1 
Eait,P.C.Add.xxiv.;  2  Leach, C.C. 975;  R.& 
R.  C.  C.  56* 

Quere,  if  a  servant  receive  money  from  his 
matter  to  pay  J.  C,  and  does  not  pay  it,  whether 
he  can  be  indicted  for  embezzlement?  Rex  v. 
&iriri,R.R.C.C.267;  2  Russ.  C.  M.  213. 

SemUe,  not  Rex  v.  Peck,  2  Russ.  C.  &.  M. 
213. 

Where,  on  an  indictment  for  embezzlement,  it 
appeared  that  the  servant  received  the  money 
from  her  master  to  pay  J.  C,  but  did  not  pay : — 
Held,  that  as  the  fact  of  the  money  not  having 
been  paid  to  J.  C.  was  not  evidence  of  actual  em- 
bezzlement, it  only  negatived  the  application  of 
the  money  in  the  manner  directed.    Id. 

Where  the  prosecutor  gave  the  prisoner,  his 
servant,  a  five-pound  note  to'get  changed,  which 
he  did,  and  made  off  with  the  change : — Held, 
that  it  was  an  embezzlement  and  not  a  larceny. 
Rex  v.  Sullen*,  Car.  C.  L.  319. 

If  a  servant,  to  whom  goods  have  been  delivered 
by  his  master  to  carry  to  a  customer,  sell  them 
and  convert  the  money  to  his  own  use,  he  is  guilty 
of  felony;  for  the  possession  is  not  oat  of  the 
master  by  such  delivery.  Rex  v.  Bass,  1  Leach, 
C.C.251;  2 East, P. C. 566, 69& 

Where  the  owner  of  a  colliery  employed  the 
prisoner,  as  captain  of  one  of  his  barges,  to  carry 
out  and  sell  coal,  and  paid  him  for  his  labour  by 
allowing  him  two-thirds  of  the  price  for  which  he 
sold  the  coals  above  the  price  charged  at  the  col- 
liery:— Held,  that  the  prisoner  was  a  servant 
within  the  meaning  of  39  Geo.  3,  c.  85 ;  and  hav- 
ing embezzled  the  price,  he  was  guilty  of  lar- 
ceny within  the  meaning  of  that  act  Rex  v. 
Hartley,  R.  &  R.  C.  C.  139;  2  Russ.  C.  &  M. 
209. 

By  24  Geo.  3,  c.  15,  (local  act,)  certain  inha- 
bitants, in  seven  parishes,  are  incorporated  by 
the  name  of  "  The  Guardians  of  the  Poor  of 
these  Parishes,"  twelve  directors  are  to  be  ap- 
pointed out  of  the  guardians,  and  the  property 
belonging  to  the  corporation  is  vested  in  u  the 
directors  for  the  time  being,"  who  are  to  execute 
the  powers  of  the  act  The  prisoner  was  in- 
dicted for  embezzling  the  moneys  of  "  the  direc- 
tors of  the  poor  of  the  said  parishes  :*' — Held, 
that  the  moneys  should  have  been  laid  as  u  the 
moneys  of  the  guardians  of  the  poor,"  by  their 
corporate  name,  or  of  the  directors  for  the  time 
being  in  their  individual  names.  Rex  v.  BeacaU, 
1R.&M.C.C.15;  2RU88.C.&M.166. 

If  a  servant  secrete  moneys  which  his  master 
has  marked  and  sent  by  a  friend  to  make  a  pur- 
chase at  his  shop,  with  a  view  to  try  the  honesty 
of  hie  servant,  it  is  a  felonious  breach  of  trust, 
and  an  embezzling  within  the  39  Geo.  3,  c.  85, 
and  not  a  larceny  at  common  law.  Rex  v. 
Hcadge,  2  Leach,  C.  C.  1033;  R.  &  R.  C.  C. 
160. 

If  a  servant  embezzled  money  received  from  a 
customer,  to  whom  his  master  had  riven  it  for 
the  purpose  of  trying  the  servant's  honesty,  it 
was  an  offence  within  39  Geo.  3,  c  85.  Rex  v. 
Whittingham,^  Leach,  a  0. 912. 


A  clerk,  entrusted  to  receive  money  si 
from  out-door  collectors,  received  it  abroa 
outdoor  customers : — Held,  that  such  a  ; 
of  money  might  be  considered,  "by  virtue 
employment,*'  within  the  39  Geo.  3,  c  ( 
though  it  was  beyond  the  limits  to  which  1 
authorized  to  receive  money  for  his  emp 
Rex  v.  Beechey,  R.  &  R.  C.  C.  319 ;  2  Ri 
&  M.  211. 

If  a  banker's  clerk  be  sent  to  the  money 
for  money  on  a  particular  occasion,  and  he 
that  opportunity  of  secreting  money  for  hi 
use,  he  is  guilty  of  felonyv  Rex  v.  Mar 
Leach,  C.  C.  344;  2  East,  P.  C.  683. 

It  is  felony  for  the  confidential  clerk  of  a 
chant  to  take  a  bill  of  exchange,  unind 
from  the  bill  box,  and  convert  it  to  his  owi 
although  he  was  in  the  habit  of  transacts 
cash  concerns  of  the  house  from  week  to  v 
for,  as  it  had  not  been  delivered  to  him  for 
purpose  by  his  employer,  it  is  a  tortious  ti 
from  the  possession  of  the  master.  Rex  vj  i 
chase,  2  Leach,  C.  C.  699 ;  2  East,  P.C.  56* 

An  apprentice  could  not  be  convicted  o 
Geo.  3,  c.  85,  for  embezzling  money  receiv< 
his  master's  account,  if  it  did  not  appear  ii 
dence  that  the  prisoner  received  the  mom 
question,  or  was  employed  to  receive  mone 
his  master,  by  virtue  of  his  employment  R 
MeUish,  R.  &  R.  C.  C.  80;  2  Ruse. C.  d 
209. 

It  was  the  duty  of  a  clerk  to  receive  mo 
daily  at  N.,  to  enter  all  such  moneys  so  reec 
in  a  book,  and  to  remit  the  amount  weekly  t 
His  entries  were  all  correct,  and  admitted 
receipt  of  all  the  moneys ;  but  he  did  not  r 
them  to  L.,  as  was  his  duty : — Held,  no  em 
zlement  Rex  v.  Hodgson,  3  C.  &  P.  4S 
Vaughan. 

If  a  servant  received  money  for  his  mastei 
an  article  made  of  his  master's  material,  it  w< 
have  been  within  the  39  Geo.  3,  c.  85,  if  he 
bezzled  the  money,  although  he  made  the  art! 
and  was  to  have  a  given  proportion  of  the  p 
for  making  it  Rex  v.  Hoggins,  R.  &  R.  C 
145;  2  Russ.  C.  &  M.  210. 

A  person  employed  upon  commission  to  tn 
for  orders  and  collect  debts,  was  a  clerk  wit 
the  39  Geo.  3,  c,  85,  and  might  have  been 
dieted  on  that  statute  for  embezzlement,  altboc 
he  was  employed  by  many  different  booses 
each  journey,  and  paid  his  own  expenses  out 
his  commission  on  each  journey,  and  did  not  1 
with  any  of  his  employers,  nor  act  in  any  of  th 
counting-houses.  Rex  v.  Can,  R.&R.C. 
198;  2RU8S.C.&M.209. 

A  man  was  sufficiently  a  servant  within  the 
Geo.  3,  c.  85,  although  he  is  only  occasional 
employed  when  he  has  nothing  else  to  da    R 
v.  Spencer,  R.  &,  R.  C.  C.  299 ;  2  Russ.  C.  &  1 
210. 

And  it  is  sufficient,  if  he  was  employed  to  l 
ceive  the  money  he  embezzled,  although  recei 
ing  money  may  not  be  in  his  usual  empkymei 


for.  his  muter,  enters  a.  smollor  sum  in  his 
tor's  books,  sad  ultimately  accounts  to  his  muter 
for  the  smaller  sum,  be   may  be  considered  u 

the  entry,  and  it  will  moke  no  difference  though 
he  received  other  nuns  for  hi*  muter  on  the 
hum  day,  end  in  paying  thou  and  the  smaller 
■tun  to  his  master  together  he  might  give  his 
master  every  piece  of  money  or  note  he  received 
at  the  time  he  made  the  false  entry.  Rtx  T.  Hall, 
R.&R.CC.4S3;  3Stark.6T;  3  Ross.  C.AM. 
316. 

If  a  bank  clerk,  employed  in  taking  account  of 
paid  notes,  embezzle  a  paid  note  which  be  finds 
on  the  file  not  properly  cancelled,  and 
Sir  bis  own  use,  ho  might  have  been  indicted  on 
15  Geo.  3,  c  13,  for  having  embezzled  certain 
effects  belonging  to  the  bank.  Rex  v.  BaieatU, 
ft  Leach,  C.  C.  943;  R.  A.  R.  C.  C.  35. 

A  banker's  clerk  taking  money  from  the  till, 
intending  to  embezzle  it,  is  guilty  of  felony, 
although  the  check  of  a  customer  as  left  in  lieu 
of  it,  if  that  customer  hu  really  no  cash  in  the 
banker's  hands,  though  both  he  and  the  banker 
may  suppose  his  has,  and  if  the  check  is  drawn 
fay  the  customer,  not  to  pledge  his  own  credit 
with  the  bank,  or  draw  out  money  of  his  own, 
but  to  draw  oat  money  the  prisoner  falsely  pre- 
tend* to  have  in  his  name.  Rex  v.  Hanaion,  R. 
A  R.  C.  C.  331 ;  3  Leach,  C.  C.  1083;  4  Taunt 
904. 

If  a  servant  generally  employed  by  his  muter 
to  receive  sums  of  one  description,  and  at  one 
place  only,  is  employed  by  him  in  a  particular 
»-^*"'—  to  receive  a  sum  of  a  different  descrip. 
tiou  and  at  a  different  place,  this  latter  sum  wu 
to  be  considered  u  received  by  him  by  virtue  of 
his  employment,  within  the  meaning  of  39  Geo. 
3,  a  85.  Rtx  v.  Smith,  R.  A  R.  C.  C  516;  3 
Rues.  C.AM.  211. 

A  person  received  the  sum  of  71. St.  fid. 
capacity  of  clerk  to  overseen,  etc,  end  made  id 
entry  in  a  book  of  the  receipt  of  that  sum  accord- 
ingly, and  placed  the  money  with  other  sums  in 
bis  pooBesaion ;  the  entry  of  71.  3a.  Sd.  was  after- 
Wards  erased,  and  the  sum  of  51.  6a.  1 04d.  sub. 
etittited  for  it,  and  the  prisoner  only  accounted 
to  the  perish  officers  for  51.  6s.  I0id.    On  an  ' 


Snoudey,   4   B.  A.   P. 
Parke. 

i  clerk  receive  money  from  his  user* 
way  on  his  master's  account,  ud  at  sat 
accounts  that  one  of  the  paymsowswk 
a  greater  amount  than  it  reaDj  via,  tfait  ■  at 
embezzlement  Rex  v.  Murray,  $  C  4.  F- 1«- 
Twelve  Judges. 

Where  on  indictment  for  embeznenesl  essi 

it  be  supported  because  the  offence  sua 

embezzlement  but  a  larceny,  and  ibt  kiss) 

count  stated  the  larceny  to  have  been  eaussi 

manner  and  form  aforesaid :"— Held.  4* 

.    prisoner  could   not  be  eonrietei  In  '■ 

Murray,  5  C.  A,  P.  145;  M.C.C.376. 

One  who  was  employed  at  a  jearli  adarf  •■< 
the  appellation  of  accountant  and  Insane  ■ 
the  overseers  of  a  township,  whose  dstv  «  si 
receive  all  moneys  receivable  or  pap*  <* 
:m,  wu  a  clerk  and  servant  within  39  Gtsl 
85.    Jtev.  5^-6,3  Stark.  349— Bsyst. 


from  other  moneys  he  received,  he  wu  improper]; 
convicted.  Rtx  v.  JVtrs,  R.  A.  R.  C  C.  403;  ! 
Ruse.  C  A  M.  315.  • 

Where  overseers  of  a  township  employed  i 
person  u  their  accountant  and  treasurer,  and  he 
receive  and  pay  all  the  money  receivable 
abb  on  their  account;  and  he  receives 
and  embezzles  it : — Bold,  that  he  wu  a  clerk  and 
servant  within  39  Geo.  3,  c  85.  " 
R.  AR.C.C.349;  3  Stark.  348. 


t  by  con  who  it  nrjua  eW 
servant,  nor  in  any  respect  under  Istnjsw 
of  the  person  by  whom  he  m  in  a  sings;  isnss 
only  requested  to  receive  moneys,  is  sot  JtssV 
able  under  the  stat  7  A  8  Geo.  4  e.  29,  a  A» 
be  does  not  come  within  the  descriptioa  °fdat 
or  servant,  or  a  person  employed  lor  the  uysi 
in  the  capacity  of  a  clerk  or  i  tens* 
NetOetan,  R.  h  JLC.C  E3S9- 


vso^byasenastss;* 

receive  it,  is  not  within  7  k  !*■* 

39,h.47.    Rtrv.  7'iorfcy,  M.CCL» 

A  servant  may  be  fbund  gauTyof*"*"* 
ent,  though  he  is  not  a  general  terns*, sM> 
employed  to  receive  in  a  sirwie  iastsset  *■> 
Rtx  t.  Hughe,,  M.  C.  C  R.  370. 

A  person  employed  to  coiled  the  ssnssl 
money  from  the  communicants  it  not  tat  «* 
vant  of  the  minister,  ohurchwirdsnt,  is  p",« 
M  to  be  within  the  stai.7  A  6  Geo.  4,  c  S3,''- 
if  he  embezzle  the  money,  Rtx  v.  flirts'.'-* 
M.  C.  C.  R.  337. 


roundsman  ;  but,  at  the  time  b  qsno",  ■ 
not  being  at  all  in  the  ptesecutori  *B1**?2 
sent  by  the  prosecutor  to  get  a  cheek  "^V 
a  banker's,  for  doing  which  be  wis  H  st"*> 
sixpence.  He  got  the  cash,  and  sat*  "^ 
Held,  no  embezzlement,  u  the  prisonrr  m i* 
a  servant  of  the  prosecutor  within  Its  ■"■*■! 
of  the  stat  7  A  8  Geo.  4,  c.  23.  t.  47.  «"» 
fWeman,  5  C  A  P.  538-^arke. 

Bxcbequer  bills  purchased  by  the  tsskfr* 
good  consideration,  but  signed:  in  the  *•*>  * 
the  auditor  of  the  ezchequef  by  »  f"*  j 
legally  authorised,  were  secoritiea,  er  si  J"** 
feels,  within  the  meaning  of  the  litol'* 
s.  13;  snd  if  a  servant  of  the  bank  ssJtt* 
such  bills,  he  might  be  convicted  of  ""•si"*" 
that  statute.    Ra  v.  Adett,  1  tt  B- 1 
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son,  R.  &  R.  C.  C.  56 ;  1  East,  P.  C.  Add.  xxiv.; 
9  Leach,  C.  C.  975. 

Where  a  servant  was  indicted  on  39  Geo.  3,  c 
85,  for  embezzling  his  master's  money,  and  the 
indictment  was  laid  in  the  county  of  S.,  a  dental 
by  the  servant  when  in  the  county  of  B.,  of  his 
having  received  money  in  the  county  of  S.t  was 
held  to  be  evidence  to  show  that  the  receipt  in 
the  county  of  S.  was  with  intent  to  embezzle 
within  that  statute,  and  therefore  that  the  trial 
was  properly  in  the  county  of  S. '  Rex  v.  Hobson, 
R.  &  R.  C.  C.  56;  1  East,  P.  C.  Add.  xxiv.;  2 
Leach,  C.  C.  975. 

If  a  servant  receive  moneys  in  one  county  for 
the  use  and  on  account  of  his  master,  who  lives 
in  another  county,  and  does  not  account  for  it  to 
his  master,  the  offence  of  embezzling  the  money 
may  be  laid  to  have  been  committed  in  the  coun- 
ty in  which  his  master  lives.  Rex  v.  Taylor, 
2  Leach,  C.  C.  974;  3  B.  &  P.  596;  R.  &  R.  C. 
C.  63. 

Even  if  there  is  evidence  of  the  prisoner  hav- 
ing spent  the  money  in  the  county  of  A.,  it  will 
not  necessarily  confine  the  trial  of  the  offence  to 
the  county  of  A.    Id. 

If  a  servant  receive  money  for  his  master  in 
the  county  of  A^  and,  being  called  upon  to  ac- 
count for  it  in  the  county  of  R,  there  deny  the 
receipt  of  it,  he  may  be  indicted  for  the  embez- 
zlement in  the  latter  county.  Rex  v.  Taylor,  3 
B.  &  P.  596. 

3.  Particular  of  Charges. 

If  a  prisoner,  indicted  for  embezzlement,  does 
not  know  the  specific  acts  of  embezzlement  in- 
tended to  be  charged  against  him,  he  should 
apply  to  a  prosecutor  for  a  particular  of  the 
charges;  and  if  it  be  refused,  the  judge  will, 
on  motion  supported  by  proper  affidavits,  grant 
an  order  for  such  particular  to  be  given,  and 
postpone  the  trial,  if  necessary.  Such  particular 
ought  at  least  to.  state  the  persons  from  whom 
money  is  alleged  to  have  been  received.  Rex  v. 
Hodgson,  3  C.  &  P.  4&&— Vaughan.  &  P. 
Rex  v.  Bootyman,  5  C.  &  P.^LitUedale. 


the  prosecutor.    Rex  v.  Walsh,  2  Letch,  CC 
1054;  4  Taunt  258;  It  &  R. G C. 215. 

A.  placed  valuable  securities  in  the  haoj  a" 
Bn  with  a  written  direction  to  invest  the  jn> 


cecds  in  the  funds,  "  in  case  of  any  onexpcfei 
accident  happening  to  A."  No  accident  did  a*» 
pen  to  AM  and  the  proceeds  were  by  &  converts! 
to  his  own  use : — Held,  that  B.  v»  not  infct 
able  under  the  stat  52  Geo.  3,  c.  63,  (now  » 
pealed) ;  and  it  seems  that  he  would  not  be  ■ 
under  the  stat  7 &8Geo. 4,  c  29,s.4S.  Rest. 
While,  4  C.  &,  P.  46— Tenterden, 

An  allegation  in  an  indictment,  that  A.  phead 
valuable  securities  in  the  hands  of  B,  "wis.* 
order  in  writing  to  invest  the  proceedi  a  tk 
government  funds,**  is  not  supported  by  pnof 
of  an  order  in  writing,  directing  B.  to  wst 
the  proceeds  in  the  government  funds,  is  est  a* 
any  unexpected  accident  happening  to  A.  ii 


LIL  Embezzlement  by  Agents. 

7  $  8  Geo.  4,  c.  29,  s.  49.]— The  stat.  7  &  8 
Geo.  4,  c.  27,  wholly  repeals  the  stat  52  Geo.  3, 
e.  63. 

The  statute  of  the  52  Geo.  3,  c  63,  for  pre- 
venting the  embezzlement  of  securities  by  agents, 
&c,  applied  only  to  persons  to  whom  such  se- 
curities, &c.,  were  entrusted  in  the  exercise  of 
their  function  or  business.  Rex  v.  Prince,  2  C. 
&  P.  517— Abbott 

If  a  stockbroker  receive  bank-notes  for  the 
check  of  his  principal,  and  be  directed  to  invest 
their  whole  amount  in  exchequer  bills,  but,  in- 
stead  of  so  doing,  only  applies  part  to  that  pur- 
pose, and  runs  away  fraudulently  with  the  re- 
mainder, he  cannot  be  indicted  for  stealing  the 
check,  for  that  was  delivered  to  and  applied  by 
him  as  the  drawer  of  it  intended ;  nor  the  bank- 
notes, for  they  were  never  in  the  possession  of 


LIU.  False  Pretences  ahd  Chxats. 

1.  The  Offence, 

7  Sf  8  Geo.  4,  c.  29,  e.  53.]— The  rtsL  7  *)* 
Geo.  4,  wholly  repeals  the  stat  33  As.  &>l 
and  52  Geo.  3,  e.  64;  and  also  repeals  to  ■sat' 
the  stat  30  Geo.  2,  e.  24,  as  relates  totasat 
ject;  and  so  much  of  the  bard  labour  ad,  3  G* 
4,c.U4,  as  relates  to  hard  labour  for  thkoftstti 
but  this  last  is  in  effect  re-enacted  in  the? ^ 
Geo.  4,  c.  29. 

Where  a  false  pretence  was  contused  b  i 
letter  which  was  lost,  the  prisoner  maj  be  eav 
victed,  if  parol  evidence  be  given  of  the  cobb» 
of  the  letter.  Rex  v.  Chadwick,  6  G  A-  rV- 
TindaL 

It  is  an  indictable  offence  if  two  effect  t  cast 
by  means  of  one  pretending  to  be  a  mensst 
and  the  other  a  broker,  and  as  sneh  btJtssf 
pretended  wines  for  hats.  Rex  v.  JssttrtaJ 
East,  P.  C.  823. 

Knowingly  exposing'  to  sale  and  seffii  0 
gold  under  the  sterling  alloy,  as  and  fcr 
the  true  standard  weight,  which  is  indietol 
goldsmith,  is  a  private  imposition  only  in  ie** 
man  person.    Rex  v.  Bower,  Cowp.  3231 

Delivering  less  beer  in  a  cask  than  «****■ 
for  as  the  due  quantity  is  not  an  fofiebss* 
fence.  Rex  v.  Wheatby,  1  W.  Back.  23:* 
Burr.  1129. 

Nor  is  delivering  less  oats  than  the  etsESJ 
contracted  for  as  the  due  quantity.  Jbsr.Jfcs» 
nage,2  Burr.  1130. 

But  pretending  to  have  been  entrusted*  kj* 
to  take  his  horses  from  Ireland  to  London,  ■* 
to  have  been  detained  by  contrary  wiadi  tl  * 
his  money  was  expended,  was  held  to  be  ***■ 
30  Geo.  2,  c.  24.  Rex  v.  VMeuewoe,*  iW- 
C.  830. 

Obtaining  the  goods  of  a  tradesman  sna*  * 
false  pretence  of  being  sent  for  them  to*jV 
customer  is  fraud,  and  not  felony.  jRerv.Caft> 
waine,  1  Leach,  CC.  49a 

To  have  constituted  in  ofibncewntsi  Ai' 
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GSeo*  2,  o.  34,  money  or  goods  must  have  been 
obtained  by  a  false  pretence  with  an  intention  to 
defraud ;  but  the  pretence  might  have  related  to 
a  future  transaction,  [see  Rex  v.  Goodhall,  poet,  p. 
774] :  and  if  made  by  one  in  the  presence  of,  and 
in  concert  with,  others,  they  may  be  all  included 
jointly  in  the  same  indictment  Rex  v.  Young, 
1  Leach,  C.  C.  505;  2  East,  P.  C.  828,  833 ;  3 
T.  R.  98. 

Bank-notes  were  not  money,  goods,  wares,  &c~, 
within  the  meaning  of  30  Geo.  2,  c  24.  Rex  v. 
MU,  R.  &  R.  C.  C.  190.  But  see  the  1&,  8  Geo. 
4,  c.  29,  s.  53,  which  extends  30  Geo.  2,  c  24,  to 
persons  obtaining,  by  false  pretences,  any  valuable 
security. 

To  obtain  goods  by  false  pretences  from  the 
■errant  of  the  owner,  to  whom  they  were  deliver- 
ed for  the  purpose  of  being  carried  to  a  customer, 
<who  had  purchased  them,  is  a  taking  from  the  pos- 
session of  the  master ;  and  if  so  taken,  with  a 
preconcerted  design  to  steal  them,  amounts  to 
felony.  Rex  v.  Wilkins,  1  Leach,  C.  C.  520;  2 
East,  P.  C.  673. 

A  workman,  employed  by  clothiers,  was  to 
keep  an  account  of  the  number  of  shearmen  em 
ployed,  and  the  amount  of  their  earnings  and 
wages,  which  he  was  weekly  to  deliver  to  a  clerk, 
in  writing,  who  paid  him  to  the  amount ;  he  deli- 
vered in  a  false  account,  charging  for  more  work, 
and  of  other  men,  than  was  actually  done,  by 
which  he  obtained  a  larger  sum  than  was  ac- 
tually due :— Held,  that  it  was  obtaining  money 
under  false  pretences,  within  stat  30  Geo.  2,  c 
24,  because  without  the  false  pretence  he  would 
not  have  obtained  the  credit,  and  is  not  like  a 
case  of  money  paid  generally  on  account  Rex 
v.  WitcheU,  2  East,  P.  C.  830. 

It  is  a  false  pretence  if  a  carrier  obtain  the 
carriage-money  by  pretending  to  have  delivered 
the  goods  and  lost  the  bailee's  receipt  for  them. 
Rex  v.  Airey,  2  East,  P.  C.  831;  2  East,  30. 

If  a  prisoner,  by  false  pretences,  obtain  a  check 
on  a  banker  on  unstamped  paper,  payable  to  D. 
F.  X,  and  not  payable  to  bearer,  it  is  not  an  ob- 
taining a  valuable  security  by  false-  pretences. 
Rex  j.  Yates,  Car.  C.  L.  333 ;  K.  &  M.  C.  C.  170. 

There  may  be  a  sufficient  false  pretence  within 
30  Geo.  2,  c.  24,  by  the  acts  and  conduct  of  the 
party,  without  any  verbal  representations  of  a 
false  and  fraudulent  nature.  Rex  v.  Freeth,  R. 
&,  R.  G  C.  127. 

The  fact  of  uttering  a  counterfeit  note  as  a 

Snuine  one  is  tantamount  to  a  representation 
it  it  was  so ;  and  it  is  a  false  pretence,  notwith- 
standing the  note  upon  the  face  of  it  would  have 
been  good  for  nothing  in  point  of  law,  even  if 
true.  (Diss.  Lawrence,  Jn  who  thought  that  the 
party  takinjr  it  was  not  cheated  if  he  parted  with 
nis  goods  for  a  piece  of  paper,  which  he  must  be 
presumed  in  law  to  know  was  worth  nothing,  if 
true*)    Rex  v.  Freeth,  H&HC.C.  127. 

It  was  a  false  pretence  within  stat  30  Geo.  2, 
c.  24,  s.  1,  where  the  prisoner  obtained  money, 
from  (he  keeper  of  a  post-office,  by  assuming  to 
be  the  person  mentioned  in  a  money  order, 
which  he  presented  for  payment,  though  be  did 


not  make  any  false  declaration.or  assertion 
der  to  obtain  the  money.  Rex  v.  Story,  R, 
C.  C.  81. 

Where  a  man  pretending  to  be  the  servai 
person  who  had  bought  a  chest  of  tea,  def 
at  the  company's  warehouse,  got  a  request 
and  permit  for  the  chest,  and  took  it  awaj 
the  assent  of  a  person  in  the  East  India 
pany's  service,  who  had  the  charge  of  it:— 
to  be  felony.  Rex  v.  Hench,  R.  £  R.  C.  C 
2  Russ.  C.  &  M.  120. 

If  a  banker's  clerk  tell  a  customer  of  the 
that  he  has  paid  in  money  on  his  account 
thereby  induces  the  customer  to  give  him  a< 
for  the  amount,  which  he  receives  the  mom 
and  afterwards  makes  fictitious  entries  i 
books,  to  prevent  a  discovery  of  the  transa 
it  is  a  felonious  taking  of  the  money  froi 
banker,  without  his  consent,  and  not  an  ol 
ing  of  it  under  false  pretence.  Rex  v.  Harm 
2  Leach,  C.  C.  1083;  4  Taunt  304. 

A  person  who,  under  mere  false  preten 
purchasing  lottery  tickets,  bargains  witl 
holder  of  them,  and  obtains  the  delivery  of 
by  giving  a  draft  on  a  banker,  with  whom  h 
no  cash,  for  the  amount  of  them,  is  not  ii 
able  for  a  fraud  at  common  law ;  for,  in  on 
constitute  this  offence,  the  property  must  \ 
tained  either  by  conspiracy,  or  by  means 
false  token  as  well  as  a  false  pretence,  and 
as  in  this  case,  by  a  mere  false  assertion,  or 
naked  lie.  Rex  v.  Lara,  2  Leach,  C  C.  65 
East,  P.  C.  819,  827 ;  6  T.  R.  565. 

If  the  owner  of  goods  has  been  induced  to 
with  them  by  a  fraudulent  representation, 
not  felony  in  the  person  so  obtaining  them, 
v.  Adams,  R.  &.  R.  C.  C.  225;  2  Russ.  C.  6 
160. 

If  there  is  a  plan  to  cheat  a  man  of  his 
perty ,  under  colour  of  a  bet,  and  he  part  witl 
possession  only  to  deposit  as  a  stake  with  oi 
the. confederates;  the  taking  by  such  con 
rates  is  felonious.  Rex  v.  Robson,  R.  Sl  R.  i 
413;2Russ.C.6lM.  123. 

To  obtain  property  from  another  by  the  ] 
tice  of  ring-dropping  is  felony,  if  the  jury  ft 
was  obtained  under  a  preconceived  design  to 
it  Rex  v.  Patch,  1  Leach,  C.  C.  238 ;  2  Eai 
C.  678:  &  P.  Rex  v.  Marsh,  1  Leach,  GC.  2 

A  person  who  induces  another  to  deliver  b 
notes  to  him,  by  the  practice  of  ring-droppinj 
a  condition  that  if  he  do  not  restore  them  in  i 
a  time,  the  entire  value  of  the  ring  shall  be 
to  the  person  delivering  the  notes,  is  guilt 
felony ;  for,  although  the  possession  in  the  i 
is  parted  with,  the  property  still  remains 
the  owner.  Rex  v.  Watson,  2  Leach,  C.  C.  < 
2  East,  P.  C.  680. 

To  aid  and  assist  a  person  to  the  jurors 
known,  to  obtain  money  by  the  practice  of  l 
dropping,  is  felony,  if  the  jury  find  that  the 
soner  was  confederating  with  the  person  unkn 
lo  obtain  the  money  by  means  of  this  prac 
Rex  v.  Moore,  1  Leach,  C.  C.  314;  2  East,  1 
679. 

A  pretence  that  a  person  would  do  an  act 


R.  C.  C.  461 ;  2  Run.  C.  &.  M.  300. 

A  pretence  to  a  pariah  officer,  aa  an 
not  working,  that  the  party  has  not  cloth™,  when 
he  really  has,  although  it  induce  the  officer  to  give 
him  clothe*,  was  not  obtaining  goods  by  false  pre- 
tences within  the  meaning  of  30  Geo.  2,  c  24. 
Res-  i.  Waktiing,  R.  &,  R.  C.  C.  504. 

The  offence  of  obtaining  money  under  false 
pretences,  created  by  30  Geo.  2,  c  24,  was  cor 
plete  only  where  the  money  ia  obtained.     Rtx 
Buttery,  cited  in  Pearton  v.  t^Onaran,  5D.i 
H.616;3B.4sC.  700. 

Where  a  misdemeanour  consists  of  different 
parts,  so  much  of  (ho  charge  as  amounts  to 
misdemeanour  in   law  must   be  proved  in  the 
venue  county,    id. 

To  constitute  an  offence  within  ttat.  30  Geo. 
3,  c  24,  money  or  goods  must  have  been  ob- 
tained by  the  defendant  by  a  false  pretence  with 
intent  to  defraud  ;  and  it  waa.  no  objection  that 
the  pretence  consists  in  a  representation  as  of 
some  transaction  to  take  place  at  a  future  time. 
Young-  v.  Rex  (in  error),  3  T.  R.  98.  Bui  set 
Rex  v.  Goodholl,  iupia. 

An  indictment  will  lie  for  fraudulently  obtain- 
ing goods  under  pretence  of  a  treaty  of  marriage. 
Ann*.  Lofft,  14S. 

But  not  for  a  mere  case  of  deceit.    Rexv.Com- 

fetBW,  1  Will.  901. 

If  one  professes  to  m0  an  interest  in  property, 

and   receive*  the  purchase-money,  the  vendee 

'  g  the  usual  covenant  for  title,  and  it ' 


ting 
out  that  the  vendor  has  in  fact  previously  sold 
hi*  interest  in  the  property  to  a  third  person,  this 
is  not  sufficient  to  support  an  indictment  for  ob- 
taining money  by  false  pretences.  Rtx  v.  Cud- 
Tingtan,  1  C  on  P.  661— LiUledale. 

Obtaining  goods  by  means  of  a  check  which 
the  party  knows  will  not  be  paid  is  an  indictable 
offence.    Rex  v.  Jaekvm,  3  Camp.  370— Bayley. 

A  person  is  nut  indictable  at  common  law  for 
obtaining  lottery  tickets  under  false  pretencea 
where  be  bad  drawn  a  draft  on  a  banker  which  be 
knew  would  not  be  paid,  as  this  is  not  a  false 
token.    Rtx  v.  Lata,  6  T.  R.  565. 

Selling  goods  to  a  customer  wbo  did  not  like 
them,  arid  then  making  a  conditional  sale  to  an- 
other person,  and  not  returning  the  money,  waa 
not  an  offence  within  the  30  Geo.  2,  c  24,  against 
obtaining  money  Under  false  pretencea.     Anon. 

Obtaining  credit  in  account  from  the  party's 
own  banker,  by  drawing  a  bill  on  a  person  on 
whom  the  party  baa  no  right  to  draw,  and  which 
has  uo  chance  of  br! : '    '■■   -■-  ■    *-•--—■ 


'.  WaveU,  R.  &  M.  C.  C.  R.  334. 


each,  C.  C.647;  3  East,  F.  C  SIS,  831;  II 

.565. 

An  indictment  charging  the  defcukat  si 

obtaining  money  by  false  pretences  ii  incfias* 

if  it  do  not  show  what  the  false  prOuuaavei; 

and  if  the  defendant  be  convicted,  ths  tssrt  •* 

verse  the  judgment     Rex  v.  sfsMs,  1  T.L 

An  indictment  on  30  Geo.  2,  cS4,feo*» 
ing  money  by  false  pretences,  most  bump 
lived  by  special  averment  the  truth  of  it  *» 
tences;  it  is  not  enough  to  charge  that  the  4*» 
dant  falsely  pretended,  &c,  setting  ftrti  at  ("■ 
tences,  by  means  of  which  said  false  prawns  k 
obtained  the  money.  Ate. ;  therefore,  fir  saa)*' 
such  averment  in  the  indictment,  tb«  cMt  » 
versed  the  judgment.  Rex  ».  PitnK,ilLU 
379. 

An  indictment  for  a  fraud  in  utair^swrj 
under  false  pretences  must  state  whit  <at  fa" 

Sciences  were  by  which  the  tread  wsteftosl 
M  v.  Mason,  1  leach,  C.  C.  497;  i  Est,rX 
837;2T.R.5B1. 

On  an  indictment  tor  delivering  hi  Pf"* 
for  a  horse  certain  promissory  notes,  u  fa  (■* 
and  available  promissory  notes,  which  tb»|sissar 
knew  to  be  not  good,  nor  of  any  value  ilsia* 
pm-ported  to  be  the  notes  of  a  eountrykDk*** 
wasaupposed  to  have  failed; — HeM,tkst<d 
eventa  it  was  necessary  to  prove  that  tie  a* 
were  bad,  and  of  no  value.  Aer  v.  first,  R. " 
C.  C.  460. 


Indictment  for  false  pretencea,  in  pas"!  ' 
ote  of  a  bank  that  had  stopped  pajmaa  ■> 
good  note.  The  prisoner  knew  that  isi  m 
had  stopped  payment;  but  it  appaaitd  ustM 
only  of  the  partners  of  the  bank  bad  kn* 
bankrupt,  and  that  the  third  had  «*:-™* 
he  prisoner  must  be  acquitted.  BsJ'."f* 

C.  &.  P.  430— OsBHlse. 

n  an  indictment    for  obtaining  awser* 

lae  pretences,  it  ia  not  necessary  *>  P" 

the  whole  of  the  pretence  charged ;  arsefsfsst 
of  the  pretence,  and  that  the  money  ■*■  *•"•? 
by  such  part,  is  sufficient.  Rtx  v.  M,  I  * l 
C.  C.  190;  2  Ruse.  C.  &.  M.  311. 

Where  an  indictment  charged  t*****'J 

with  obtaining,  by  false  pretences,  saasff.  ■* 

properly  of  A-,  and  it  appeared  tbal  its  s—T 

belonged  to  A.'s  servant,  who  waa  w-y* 

reimbuTBed  by  his  master ;  the  variance  *•  ■* 

fatal.    Rtxr.  DvugUt,  1  Camp.  213-Bs* 

Unless  the  servant  had  at  that  time  sufsl 

m  belonging  to  bis  master  in  his  base*  M- 

If  an  indictment  against  a  ptwcnrr,  fc  * 

tempting  to  obtain  money  under  fakais"**^ 

charge  it  to  have  been  attempted  by  ■*■*•■> 

paper  writing  purporting  to  be  an  areafi** 

ney,  snd  the  instrument  cannot  beeaassass's 

stated  in  the  indictmcririo  be  such  as  «**" 

bad.    Rex  v.  CartvtigittR.  &.R.CC» 
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fsndaat  did  knowingly  and  designedly  pretend,!     The  stat  21  Hen.  6,  c.  11,  which  restored 
Ac;  it  is  sufficient  to  state  that  the  defendant!  goods  to  a  prosecutor  on  conviction  of  the  person 
knowingly  and  designedly  did  obtain  the  goods 
by  means  of  the  false  pretences.  Rex  v.  Howortk, 
3  Stark.  26— Best 


In  an  indictment  on  the  stat  30  Geo.  2,  c. 
34,  for  obtaining  money  on  false  pretences,  it 
was  sufficient  to  allege  that  the  defendant  unlaw- 
fully, knowingly,  and  designedly  pretended  so 
and  so,  by  means  of  which  said  false  pretences 
lie  obtained  the  money ;  afterwards  negativing 
such  pretences  to  be  true ;  though  it  were  not  in 
terms  alleged  that  he  falsely  pretended,  &c ;  and 
it  seems  that  it  would  have  been  sufficient  to 
have  alleged  that  he  obtained  the  money  by  such 
and  such  pretences,  averring  such  pretences  to 
be  false.  Rex  v.  Aireyt  2  East,  30.  And  set 
Rex  v.  Fuller,  1  B.  &  P.  184. 

An  indictment  on  thai  statute  averred,  that  the 
defendant  pretended  that  be  had  paid  a  certain 
aum  of  money  into  the  Bonk,  and  it  appeared  that 
he  merely  said  the  money  had  been  paid  at  the 
Bank:~Held,  that  the  variance  was  fetal  Rex  v. 
Plestow,  1  Camp.  494— Eilenborougb. 

So,  where  the  indictment  charged  the  defend- 
ant  with  obtaining  the  money  of  the  prosecutor1, 
and  it  appeared  that  the  money  belonged  to  his 
servant,  who  was  afterwards  reimbursed  by  the 
prosecutor,  the  variance  was  held  fetal.  Rex  v. 
Douglas,  1  Gamp.  213— Ellenborough. 

Where  the  pretence  is  conveyed  by  words 
spoken  by  one  defendant  in '  the  presence  of 
others  Who  are  acting  in  concert  together,  they 
may  be  ail  indicted  jointly.  Young  v.  Rex  {in 
error},  3  T.  It.  98. 

LIV.  Taxing  Rewards  for  Return  of 
Stolen  Goods. 

See  Principal  and  Accessory. 

7  &  8  Geo.  4,  e.  29,  a.  58.}— By  the  stat  7  &  8 
Geo.  4,  c  27,  the  stat  21  Hen.  8,  c  11,  is  wholly 
FeposJed. 

Quere,  whether  a  person  who  received  money 
as  a  reward  for  helping  another  to  stolen  goods 
could  be  prosecuted  on  stat  4  Geo.  4,  c  1,  s.  4, 
where  the  principal  offender  was  dead,  and  there. 
lore  had  never  been  convicted  ?  Rex  v.  Drink. 
waUr,l  Leach,  C.  C.  15 ;  2  East,  P.  a  770. 

It  was  an  offence  within  4  Geo.  1,  a  11.  s.  4, 
to  take  money  under  pretence  of  helping  a  man 
to  goods  stolen  from  him,  though  the  prisoner 
had  no  acquaintance  with  the  felon,  and  did  not 
pretend  that  be  had,  and  though  he  had  no 
power  to  apprehend  the  felon,  and  though  the 
goods  were  never  restored,  and  the  prisoner  had 
not  power  to  restore  them.  Rex  v.  Ledbitter,  R. 
oc>  AdL  C»  C  76* 


LV.  Restitution  op  Goods. 

7  &  8  Geo.  4,  c.  29,  s.  57.]— The  stat  7  ol  8 
Geo.  4,  c  27,  wholly  repeals  the  stat  4  Geo.  1, 
c  11,  except  as  to  piracy ;  and  stat  9  Geo,  4, 
c  31,  wholly  repeals  the  slat  1  Geo.  4,  c  115. 

Vol.  t  4  Y 


who  took  them  away,  extended  only  to  a  fulo- . 
nious  and  not  to  a  fraudulent  taking.    Rex  v. 
De  Veaux,  2 Leach, C.  C.  585;  2  East, P.O. 789 > 
839.    By  7  &  8  Geo.  4,  c.  29,  a  power  of  resti- 
tution was  given  where  goods  were  obtained, 
by  any  misdemeanour  against  that  act 

I/VT.  Receivers. 

7  &  8  Geo.  4,  c.  29,  s.  45,  55,  56  &  76.]— The 
stat  7  &  8  Geo.  4,  c  27,  wholly  repeals  the  stats. 
3  Will.  &M.  c.  9;  4Geo.  2,  c  32;  25  Geo, 2,  c 
10 ;  29  Geo.  2,  c  30;  5  Geo,  3,  c.  14;  6  Geo, 3,  c. 
36;  10  Geo,  3,  c.  48 ;  21  Geo. 3,  c.  68;  21  Geo.  3, 
c.  69;  22  Geo.  3,  c.  58;  51  Geo.  3,  c.  41,  and  3 
Geo.  4,  c.  24;  and  also  repeals  so  much  of  the  stats^ 
31  Eliz.  e.  12 ;  1  Anne,  st  1,  c.  9 ;  6  Anne,  31 J 
vulgo,  5  Anne,  c  31 ;  4  Geo.  1,  c.  11 ;  3  Geo.  4,  c* 
114,  as  relates  to  this  subject 

It  was  not  felony  to  receive  bank-notes  know- 
ing them  to  have  been  stolen.  Rex  v.  Sadiy  1 
Leach,  C.  C.  468;  2  East,  P.  C.  748.  But  tee 
7  ol  8  Geo.  4,  c.  29,  s.  54. 

The  case  of  Rex  v.  King,  2  C.  &  P.  412,  was 
on  the  3  Geo.  4,  c  24,  and  is  not  applicable  to 
the  present  state  of  the  law. 

A  prisoner  committed  for  knowingly  receiving 
part  of  the  cargo  of  a  ship  in  the  Thames  was  not 
entitled  to  be  bailed ;  for  the  offence  is  felony, 
though  it  was  not  expressed  so  to  be  in  the  stat  2 
Geo.  3,  c  28.  Rex  v.  Wyer,  1  Leach,  C.C.480; 
2  East,  P.  C.  763;  2  T.  R.  77. 

Persons  receiving  goods  belonging  to  a  vessel 
in  the  Thames,  knowing  them  to  have  been 
stolen,  might  be  prosecuted  for  felony  under  2 
Geo,  3,  c.  28.    Id. 

A  receiver  may  be  indicted  for  receiving  goods 
stolen  by  persona  unknown.  Rex  v.  Thomae,  2 
East,  P.  C.  781 :  S.  P.  Rex  v.  Baxter,  2  East,  P. 
C.  781;  5T.R.33;2Leaoh,C.C.57& 

If  the  prisoner  at  different  times  receive  pro- 
perty stolen  from  the  prosecutor,  although  the 
substantive  charge  must  be  confined  to  some  one 
receiving,  yet  the  other  receivings  may  be  given 
in  evidence  to  show  a  guilty  knowledge  that  the 

r>ds  were  stolen.  Rex  v.  Dunn,  Car.  C.  L.  132 ; 
&  M.  C.  C.  146. 

A  receiver,  in  the  case  of  a  sheep  feloniously 
stolen  alive,  and  killed,  should  be  stated  to  have  re- 
ceived mutton.    Rex  v.  CoweU,  2  East,  P.  C.  617. 

In  an  indictment  for  felony  against  a  receiver 
of  stolen  goods,  it  is  sufficient  to  state  that  the 
principal  was  u  tried  and  duly  convicted,"  with- 
out going  on  to  show  that  judgment  was  passed 
upon  him,  or  how  he  was  delivered.  Rex  v.  Hy~ 
man,  2  Leach,  C.  C.  925;  2  East,  P.  C.  782. 

And  an  erroneous  attainder  against  a  principal 
is  sufficient  as  against  an  accessory,  until  it  is 
reversed.  Rex  v.  Baldwin,  2  Leach,  C.  C.  928, 
n.;  R. cxR.CC. 241;  3 Camp. 265. 

On  an  indictment  against  a  receiver  of  stolen 
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goods  efter  conviction  of  the  principal  it  ii  no 
objection  to  the  record  of  conviction  of  the  prin- 
cipal, that  it  appear  therein  that  the  principal 
was  asked  if  he  was  (not  is)  guilty ;  thai  it  does 
not  state  that  issue  was  joined,  or  how  the  jurors 
were  returned;  and  that  the  only  award  against 
the  principal  is  that  he  be  in  mercy,  &c    Id. 

An  indictment  for  a  misdemeanour  on  22  Geo. 
3,  c.  58,  against  a  receiver  of  stolen  goods,  need 
not  have  averred  that  the  principal  had  not  been 
convicted.  Rex  v.  Baxter,  2  Leach,  C.  C.  578 ; 
2  East,  P.  C.  781 ;  5  T.  R.  33. 

In  an  indictment  against  a  receiver  of  stolen 
goods  for  a  misdemeanour,  it  was  not  necessary 
to  aver  tbat  the  principal  had  not  been  convicted. 
Rex  v.  Baxter,  5  T.  R.  83. 

An  indictment  against  a  receiver  of  stolen 
goods  must  aver  the  guilty  knowledge,  which  is 
the  gist  of  the  ofienee,  correctly ;  an  indictment 
which  contained  a  defective  statement  that  the 
receiver  knew  the  goods  to  have  stolen,  omitting 
the  word  "been,"  was  thought  bad.  Rex  v. 
Jfemon,  2  Ross.  C.  &  M.  259. 

A  receiver  of  stolen  goods  may  be  tried  for  the 
misdemeanour,  though  the  prosecutor  might 
have  taken  the  principal,  but  neglected  so  to  do. 
Rex  v.  Wilkes,  4  Leach,  C.  C.  103 ;  2  East,  P.  C. 
746.    But  see  the  stat.  7  &-  8  Geo.  4,  o.  29,  s.  54. 

A.  and  B.  were  indicted ;  A.  for  stealing'  six 
bank-notes  of  100Z.  each,  and  B.  for  receiving 
"  the  said  notes,"  knowing  them  to  have  been 
stolen.  A.  stole  the  six  100Z.  notes,  and  got 
them  changed  into  20Z.  notes,  some  of  which  B. 
received : — Held,  that  fi.  could  not  be  convicted 
on  this  indictment  Rex  v.  Walkley,  4  C.  &  P. 
132— Taddy. 

.  If  an  indictment  against  a  receiver  state  the 
principal  felony  to  have  been  committed  by  A. 
BL,  whatever  would  have  been  evidence  of  the 
principal  felony  to  convict  A.  B.  is  receivable  to 
prove  this  allegation  on  the  trial  of  the  receiver, 
but  is  net  conclusive.  Therefore,  if  A  R  con- 
fessed  the  principal  felony,  that  confession  is  ad- 
missible on  the  trial  of  the  receiver,  to  prove  the 
commission  of  the  principal  felony.  Rex  v.BUck, 
4  C.  &  P.  377— Bosanquet 

If  two  are  charged  jointly  with  receiving  stolen 
goods,  a  joint  act  of  receiving  must  be  proved. 
Proof  that  one  received  in  the  absence  or  the 
other,  and  afterwards  delivered  to  him,  will  not 
suffice.  Rex  v.  Meseingham,  R.  &  M.  C.  C.  R. 
257. 

[The  following  points  are  in  the  marginal  note, 
but  do  not  appear  at  all  in  the  case  itself :— Suc- 
cessive receivers  are  all  separate  receivers,  and 
al  punishable.  Qusure,  whether,  upon  a  charge 
of  receiving  from  T.  &,  the  receiving  from  T.  & 
Most  be  proved,  the  statute  making  it  criminal 
to  receive  without  regard  to  the  person  from 
whom  reoeived  ?] 

The  case  of  Rex  v.  Solemtme,  M.  G.  C.  R.  292, 
was  decided  on  the  stat  3  Geo.  4,  c.  24,  s.  fl, 
which  was  repealed  by  the  stmt  7  &  8  Geo.  4,  c. 
27,  and  does  not  apply  to  the  present  state  of  the 
law. 

A  count  for  a  substantive  felony  in  receiving 
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good.    i^v.Jetxi*, 6 a* P. lSs^Tindai, 
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1  6*o.  4,  c.  115;  6  Geo.  4,  c.  16, as.  »  «>112.) 
—By  the  stat  6  Geo.  4,  c.  16,  the  scat.  5  Gen.  2,  c 
30,  and  a  number  of  other  acts  rekHog  to  bank- 
rupts,  are  repealed. 

On  an  indictment  against  a  bankrupt  for  con- 
cealing his  effects,  if  the  evidence  in,  Ant  the 
bankrupt  on  his  last  examination  stated  that  a 
book  given  in  by  him  contained  an  account  of 
all  his  effects,  it  is  incumbent  on  the  ptosecatar 
to  produce  the  book  or  account  for  it,  that  it  may 
be  seen  whether  that  book  mentions  the  uioueUt 
or  not    Rex  v.  Evani,  1  R.  &  M.  C.  C.  70. 

If  an  indictment  against  a  baakropc  for  env 
osaling  property,  in  stating  the  property,  dses 
not  sufficiently  specify  particular  parte  of  it, 
though  it  may  stiffictentiv  specify  others, 
those  specified  may  he  of  the  necessary 
the  indictment  ww  be  bad,  bo  onus  a  the 
ment  as  to  the  part  specified  tends  to  embai 
the  prisoner.  Rex  v.  Forsyth,  R.  Sc  R.  C.  C.  274. 

Semble,  that  if  an  indictment  against  a  bank- 
rupt for  concealing  property  has  an  averment 
tbat  notice  of  bankruptcy  was  put  in  the  *^tH«% 
such  averment  may  be  proved  by  the  prodnctisa 
of  the  Gazette,  without  pcoof  of  its.  being 
bought  of  the  Gazette  printer,  or  where  it 
from.    Id. 


An  indictment  against  a  bankrupt  for  __ 
ing  his  effects  should  show  that  the  oonnxin 
was  duly  issued,  as  well  as  that  it  was  awarded 
Rex  v.  Frith,  I  Leach,  C.  C.  10. 

Where  a  bankrupt  surrendered  to  his 
sion,  and  at  the  time  of  such  surrender 
to  answer  particular  questions 
property,  but  took  the  oath,  and  assigned, 
reason  for  not  answering,  that  he  xnti 
dispute  the  commission;  the  refusal  to 
such  question  would  not  have  been   a 
offence  within  the  5  Geo.  2,  c  30,  s.  1. 
Page,  R.  &  R.  C.  C.  392;  1   B.  &  B 
3  Moore,  456.    And  see  1  Geo.  4,  c.  115, 
Geo.  4,  c.  16,  s.  112. 

In  an  indictment  against  a  bankrupt,  he  was 
charged  with  feloniously  inaking  default  in  not 
submitting  to  be  examined.  Quaere,  whether 
this  was  sufficient,  without  charging  him  with  a 
refusal  to  surrender  and  submit  to  examination? 
Rex  v.  Page,  3  Moore,  656;  1  B.  fc  B.  308;  R. 
&  R.  C.  C.  392. 

An  indictment  against  a  bankrupt,  under 
5  Geo.  2,  c  30,  for  not  making  a  foil  " 
his  estate,  should  have  truly  set  out  the  notice 
quiring  him  to  surrender.    Therefore,  where 
indictment  averred  that  the  notice  required 
bankrupt  to  surrender,  oW,  pursuant  to 
Geo.  2,  intituled,  4kOn  and  on  the  projection 
the  notice  it  appeared  that  the  title  te  the 
Geo.  3  was  substituted  for  that  of  the  5  Geo.  3 : 
Held,  that  the  variance  was  fetal    kVcv. 
raston,  1  Gow,  210. 
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8  Geo.  4,  0.27,  wholly  repeat  the  stat.  23  Hen. 
8,  c  1 ;  43  Eliz.  c.  13;  22  &  23  Car.  2,  c  7;  9 
Geo.  1,  c.  22,  (the  Black  Act);  9  Geo,  3,  c.  29, 
and  52  Goo.  3,  c.  130;  and  the  stat  9  Geo.  4,  c 
31,  wholly  repeals  the  stat  43  Geo.  3,  c  58,  (Lord 
Ellenborough's  Act) 

(See  L.  C.  J.  TindsTs  charge,  5  C.  &  P.  265,  n.) 

The  feloniously  horning  «f  a  dwelling-house 
is  arson  at  common  law;  but  the  burning  of  an 
out-house  ig  a  statutable  felony.  Rsx  v.  Nash* 
2  East,  P.  C.  1021. 

.  If  a  person  set  fire  to  a  stack,  the  fire  from 
which  is  likely  to  and  wbioh  does  communicate 
to  a  barn,  which  is  thereby  burnt,  the  person  is 
indictable  for  burning  the  barn.  Rex  v.  Cooper. 
5C.oVP.535. 

A  building  which  never  had  been  inhabited, 
but  which  was  constructed  as  and  intended  for  a 
dwelling-house,  but  which  contained  straw,  boards, 
and  implements  of  husbandry,  was  held  neither 
to  be  a  house,  out-house,  or  barn,  within  the 
Black  Act,  9  Geo.  4,  c  22,  s.  7.  Elomore  v. 
Hundred  of  St.  Brunei*,  2  M.  &  R.  514;  8  B. 
&  C.  461.  This  statute  is  repealed,  but  this  case 
appears  equally  to  apply  to  the  stat  7  &  8  Geo.  4, 
c  30  &  31,  in  which  the  same  words  occur. 

A  building  separated  from  the  house  by  a  pas- 
sage, used  as  a  school-room,  but  within  the  cur- 
tilage was  an  "  out-house"  within  the  9  Geo.  l,e. 
22,  s.  1,  although  not  of  the  ordinary  description 
of  out-houses.  Rex  v.  Winter,  R.  &  R.  C.  C. 
295. 

A  common  jail  is  a  house  within  the  statute 
of  arson.    Rex  vr  Donovan,  2  W.  Black  682. 

The  stat  9  Geo.  1,  c.  22,  did  not  vary  the  na- 
ture of  the  crime  of  arson.  Rex  v.  breeme,  1 
Leach,  C.  C.  220;  2  East,  P.  C.  1026.  But  see 
staU  43  Geo.  3,  c  58. 

A  prison  or  common  jail  was  a  house  within 
the  meaning  of  the  9  Geo.  1,  c.  22.  Rex  v.  Don- 
navan,  1  Leach,  C.  C.  69;  2  East,  P.  C.  1020. 

A  tenant  from  year  to  year  is  not  guilty  of 
arson  by  burning  the  house  of  which  ho  is  in 
possession ;  but  if,  by  firing  his  own  house,  he 
thereby  burns  the  house  of  another,  he  is  guilty 
of  the  crime.  Rex  ?.  Pedley,  1  Leach,  C.  C.  249 ; 
GaU.  218;  2  East,  P.  C.  1026. 

A  tenant  in  possession  of  a  copyhold  messuage 
!b  not  guilty  of  arson  by  burning  it,  although  it 
has  been  surrendered  to  the  use  of  a  mortgagee ; 
for  it  is  not  the  house  of  another  while  the  tenant 
continues  in  possession.  Rex  v.  Spalding,  1 
Leach,  C.  C.  218 ;  2  East,  P.  C.  1025. 

A  tenant  in  possession,  under  agreement  for  a 
lease  for  three  years  from  a  lessee,  who  held  un- 
der a  building  lease,  is  not  guilty  of  arson  by 
setting  the  house  on  fire ;  and  the  9  Geo.  1,  c  29, 
did  not  vary  the  nature  of  this  offence.  Rex  v. 
Breeme,  1  Leach,  C.  C.  220 ;  2  East,  P.  C.  1026. 
But  see  stat.  43  Geo.  3,  c.  58. 

One  entitled  to  dower  only  out  of  a  house, 
which  was  leased  to  another,  may  commit  arson 
by  burning  it  flex  v.  Harris.  2  East,  P.  C.  1023. 

And  so  it  seems  if  the  legal  reversion  had  been 
in  the  prisoner.    Id, 


■  An  mdietinerit,  tiler  stating  that  a  commission 
of  bankruptcy  had  issued  against  A.,  by  virtue  of 
whioh  the  commissioners  adjudged  him  to  be  a 
bankrupt,  charged,  that  he  and  other  defendants 
conspired  to  conceal  a  part  of  his  personal  estate: 
•—Held,  that  ever  since  the  stat  6  Geo.  4,  c  16,  s. 
112,  such  an  indictment  is  defective,  for  not  show- 
ing that  the  party  had  actually  become  bankrupt 
Rex  v.  Jones,  4  B.  &  Adol.  345. 

Bankrupt's  omission  to  surrender  is  not  felony, 
unless  it  is  wilful.    Blake  v.  Leigh,  Amb.  307. 

And  where  a  bankrupt,  who  was  in  prison  for 
debt,  did  not  surrender  to  his  commission,  nor 
did  he  apply  to  have  the  time  for  his  surrender 
enlarged,  nor  did  he  apply  to  be  brought  up  to 
surrender  under  sect  119  of  the  Bankrupt  Act, 
6  Geo.  4,  c  16,  nor  did  he  give  notice  to  the 
commissioners  that  he  was  in  prison: — Held,  that 
under  these  circumstances  he  was  not  indictable 
under  sec  112  of  the  stat  6  Geo.  4,  c.  16,  for  not 
.surrendering  to  his  commission,  even  though  the 
imprisonment  could  be  shown  to  have  been  col- 
lusive; Rex  v.  MUeheU,  4  C.  &  P.  251— Little- 
dale. 

A  bankrupt  is  not  indictable  on  the  stat  6  Geo. 
4*  c.  16,  s.  112,  for  concealing  his  books  tiH  after 
he  has  concluded  his  last  examination.  Parol 
evidence  of  anything  that  a  bankrupt  says  at  the 
time  of  his  last  examination  cannot  be  received, 
although  it  should  appear  that  no  part  of  what  he 
■aid  was  taken  down  in  writing.  Quawe,  whether, 
on  such  indictment,  the  petitioning  creditor  is  a 
competent  witness  to  prove  the  petitioning  credi- 
tor's debt?  Rex  v..  Walters,  5  C.  6l  P.  138— Park. 

LVIII.  Offences  by  Insolvents. 

7  Geo.  4,  e.  57,  ss.  70  $  71. 

If  an  insolvent  debtor  has  sworn  that  his  sche- 
dule contains  a  full,  true,  and  perfect  account  of 
all  debts  owing  to  him  at  the  time  of  his  petition- 
ing for  his  discharge ;  an  assignment  of  perjury 
on  that  oath,  stating,  that u  whereas  in  truth  and 
in  fact  the  said  schedule  did  not  contain  a  full, 
true,  and  perfect  account;"  &c.,  (in  the  words  of 
the  oath),  is  too  general :  it  ought  to  state  what 
debt  he  is  charged  with  omitting.  Rex  v.  Hep. 
per,  1 C.  &  P.  608— Abbott;  1  R.  &  M.  210. 

An  insolvent  dehtor,  omitting  to  state  in  his 
schedule  debts  due  to  him,  is  not  indictable  for 
perjury,  although  he  has  sworn  to  tbe  truth  of 
•ilia  schedule ;  but  he  must  be  indicted  for  a  mis- 
demeanour, under  sect  70  of  tbe  Insolvent 
Debtors'  Act,  7  Geo.  4,  c  57.  Penary  under 
sect  71  of  that  act  is  only  committed  as  to 
things  falsely  stated  in  the  schedule.  Rex  v. 
Moody,  5C.  i  P.  23— Tenterden:  S.  C.  nom.  Rex 
v.  Mudie,  2  M.  &  M,  128. 

The  form  of  oath  at  the  end  of  an  insolvent's 
schedule  is  an  affidavit  in  writing,  and  may  be  so 
stated  in  an  indictment  foe  perjury.    Id. 

Debt*  due  to  the  insolvent  are  "effects  or  pro- 
perty,'* within  sett  70  of  the  Insolvent  Debtors' 
Act    Id. 

LIX.  Burning. 
7  $  8  Geo.  4,*.  30,  as.  2  $  17.]— The  stat  7  & 
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One  put  by  overseers  of  (he  poor  into  a  house 
to  live  there  is  merely  a  servant,  and  his  posses- 
sion is  theirs,  and  therefore  he  may  commit  arson 
by  burning  it  Rex  v.  Cfowen,  2  East,  P.  C.  1037; 

1  Leach,  C.  C.  246. 

Burning  a  man's  own  house  contiguous  to 
others  is  a  misdemeanour  at  common  kw.  Rex 
v.  Probert, 2  East, P. C.  1030:  8.  P.  Rex  \.  fame, 

2  East,  P.  C.  1031. 

A  building  had  been  built  for  an  oven  to  bake 
bricks,  but  afterwards  was  roofed  and  a  door  put 
to  it  In  this  place  the  prosecutor  kept  a  cow ; 
adjoining  to  it,  but  not  under  the  same  roo£  was 
a  lean-to,  in  which  another  person  kept  a  horse. 
Neither  the  prosecutor,  nor  the  person  of  whom 
he  rented  this  building,  had  any  house  or  farm- 
yard near  it,  nor  did  any  wall  connect  it  with 
any  dwelling-house,  the  nearest  dwelling  being 
one  hundred  yards  off,  and  not  belonging  to 
either  the  prosecutor  or  his  landlord : — Held,  that 
the  building  was  neither  a  stable  nor  an  out- 
house, and  that,  if  a  person  set  it  on  fire,  (the 
lean-to.  not  being  burnt,)  he  was  not  indictable 
for  arson.  Rex  v.  Haugkton,  5  C.  &  P.  555— 
Taunton. 

An  open  building  in  a  field  at  a  distance  from 
and  out  of  sight  of  the  owner's  house,  though 
boarded  round  and  covered  in,  is  not  an  outhouse 
within  7  6l  8  Geo,  4,c.30,  s.  2.  Rex  v.  EUison, 
M.C.C.R.336. 

A  hovel  in  the  middle  of  a  field,  used  for  the 
shelter  of  cattle  and  occasionally  for  depositing 
implements  of  agriculture,  was  held  not  an  out- 
house within  the  meaning  of  the  9  Geo.  1,  c.  22, 
s.  1,  as  it  was  not  within  the  curtilage.  Rex  v. 
JSceleJieldj  Deac.  C.  L.  56.  And  it  seems  also 
not  to  be  within  the  words  of  the  present  statute, 
unless  it  could  be  considered  as  a  stable. 


Judd,  2  T.  B.  255;  1  Leach, G.C. 484;  i  En, 
P.  C.  1018. 

Though  an  indictment  for  setting  fire  tot  Vn 
stated  it  to  be  in  the  night,  yet  it  was  Dot  nates! 
to  prove  that  fact  under  stat  9  Geo.  1,  c23;sr 
was  it  necessary  that  the  indictment  aWdsat 
that  there  was  corn  or  hay  therein.  Btx  t.  Jfit 
ton,  2  East,  P.O.  1021. 

Although  the  word  "maliciously"  be  pss 
the  statute,  quaere,  if  it  must  not  be  hid  in  At 
indictment?    Id. 

An  indictment  for  setting  fire  to  an  oaths* 
was  good,  and  sufficient  to  oust  the  ofcndff  • 
clergy,  under  stat  9  Geo.  1,  c  22,  though  iloijH 
have  in  point  of  law  formed  part  of  the  dve&r 
house,  the  burning  of  which  was  anas  it  «•• 
inonlaw.    Rex  v.  North,  2  East,  P.  C  1«L 

A  house  in  part  of  which  a  man  fif* » 
other  parts  of  which  he  lets  to  kd^en,  tsj  ■ 
described  in  an  indictment  for  sstttog £**}, 
as  his  house,  though  he  has  taken  the  bneft  « 
the  Insolvent  Debtors'  Act,  and  executed  a  » 


.  If  done  with  intent  to  defraud  insurers,  and 
other  houses  are  burned  in  consequence,  it  is  fe- 
lony.   Id. 

On  an  indictment  for  arson  on  the  prosecution 
of  an  insurance  company,  their  books  are  not 
evidence  of  the  insurance,  without  notice  to  pro- 
duce the  policy.  Rex  v.  Doran,  1  Esp.  127 — 
Kenyon. 

A  prisoner  tried  at  the  assises  for  arson  on 
Wednesday,  the  20th  of  March,  was  on  Monday, 
the  18th,  served  at  the  prison  with  a  notice  to 
produce  a  policy  of  insurance.  The  commission- 
day  was  Friday,  the  15th,  and  the  prisoner's  home 
-was  ten  miles  from  the  assize  town :— -Held,  that 
the  notice  was  served  too  late.  Rex  v.  EUicombe, 
5  C.  &  P.  522;  M.  &  Rob.  260— Lktledale, 

Held,  also,  that  the  intent  to  defraud  an  intur. 
ance  office,  being  charged  in  the  indictment,  was 
not  such  notice  to  the  prisoner  as  would  make  a 
notice  to  produce  the  policy  unneoessaiy.    Id. 

• 

It  must  appear  upon  the  face  of  an  indictment 
for  arson  that  the  house  was  that  of  another;  and 
it  must  state  whose  house,  and  with  that  the  proof 
must  agree.  Rex  v.  Riekman,  2  East,  P.  C.  10H 
And  see  Rex  v.  Qlandjitld,  2  East,  P.  C.  1034. 

Setting  fire  to  a  parcel  of  unthreshed  wheat 
was  not  a  felony  within  9  Geo.  1,  c.  99.    Rex  v. 


of  the  assignee,  and  in  others  of  (he  lodger  ft* 
room  was  set  fire  to.  Rex  v.  BsJZ,  1  a.  *  ** 
C.  C.  30;  2  Russ.  C.  it,  M.495. 

A  cotton-mill  was  within  stat  9  Get,  J,  e.  ft 
s.  2,  relating  to  the  burning  of  milk.  i*>* 
Russ.  C.&M.  493. 

Setting  fire  to  paper  only  in  a  drying^*  * 
longing  to  a  paper-mill,  no  part  of  ***".? 
burnt,  was  not  setting  fire  to  an  ostJnsn  *■■ 
the  meaning  of  9  Geo,  I,  c  92.    to  v.  Iht* 

1  Leach,  C.  C.49;2  East,  P.  C.  1820. 

It  was  not  necessary  to  aver  in  an  hsWjjJ 
on  9  Geo.  1,  c.  22,  for  setting  fire  to  a  1»T» 
that  the  atack  "was  thereby  hurnt"  *?.v 
Salmon,  R.  &  R.  C.  C.  26 ;  2  Rum.  C  &  H-** 

In  an  indictment  on  the  9  Goo.  1, c-22^fe* 
ting  fire  to  a  hay-stack,  it  was  no  an***** 
charge  that  the  prisoner  had  no  malice*** 
the  owner  of  the  stack.    Id. 

Or  that  it  stood  upon  his  own  ground,  «* 
not  his  property.    Id. 

On  an  indictment  fiir  setting  fire  to  t  «*j* 
intent  to  injure  the  occupiers  theitsf?"*^ 
that  an  injury  to  the  mill  being  the  sew 
consequence  of  setting  fire  to  it,  the  ■*■*** 
jure  might  be  inferred ;  for  a  man  ■**■ JS 
posed  to  intend  the  necessary  consssoeset « 
own  act    Rex  v.  Fhrringtom,  R.  R.  C  C  » 

2  Rusb.  A,  M.  493. 

Notwithstanding  the  stat  43  Gee,  1*% 
person  might  still  have 


eighteen  months  limited  by  the  9  Gee.  *  t  * 
for  setting  fire  to  a  mill,  without  ifiegnf  *»' 
to  injure  or  defraud  any  person.    M> 

And  It  was  the  same  as  to  setting  ■••>* 
house,  or  barn,  or  rink  of  another*   Ji 


A  stamped  policy,  on  which  an 
morandum,  importing  that  the  goods 
therein  were  removed  to  another  1 
which  removal  was  thereby  allowed,  lnt  ss*J 


tended  to  be  insured.    Rex  v.  Gillson,  3  L< 
a  C.  1007;  R.  &  R.  C.  C  138;  1  Taunt.  95 

On  an  indictment  on  9  Geo.  1,  c  33,  for  sc 
fire  to  a  bam ;  in  support  of  a  challenge  t< 
panel,  because  the  sheriff  was  an  inhabitant  o 
hundred,  it  was  necessary  to  prove  that  th< 
tice  had  been  given  within  two  days  of  the  in 
aftd  that  the  examination  had  been  deliv 
which  the  statute  required.  Rex  v.  Savage, 
&.  M  C.  C.  51. 

An  indictment  on  the  stat  7  &  8  Geo.  4,  < 
as.  3  &  17,  for  setting  fire  to  a  barn  and  a  s 
'of  straw,  charged  the  offences  to  have  been  < 
mitted  "  feloniously,  voluntarily,  and  malici 
hr,"  instead  of  u  feloniously,  unlawfully,  and 
hciousry ;"— Held  bad.    The  prisoners  had 
fire  to  a  stack  of  stubble,  (which,  in  Cambri 
shire,  is  called  haulm) ;  they  were  indictee 
a  first  indictment  for  setting  fire  to  a   us 
uf  straw :" — Held,  that  this  was  not  straw. 
on  their  being  again  indicted  for  setting  fire 
M  stack  of  straw  called  haulm,"  the  judge 
-mated  that  to  convict  upon  such  a  count  w 
not  be  safe ;  and  tho  verdict,  in  consequence, 
taken  upon  other  counts,  charging  the  setting 
to  a  barn  and  a  wheat-stack.    Rex  v.  Reaae 
C  &  P.  245 ;  R.  &  M.  C.  C.  339. 

i  On  an  indictment  for  setting  fire  to  a  stacl 

beans,  a  mistake  as  to  the  name  of  the  p 
where  the  offence  was  committed,  is  immatei 

'  the  charge  is  transitory,  not  local    Rex  v.  TV 

Wena\  AS*  tJL  C  R.  3«3. 

Upon  a.statute  which  makes  it  capital  to  set 
to  a  stack  of  pulse,  it  is  sufficient  to  state 
the  prisoner  set  fire  to  a  stack  of  beans. 
1  'judges  will  take  notice  that  beans  are  pulse. 

An  indictment  on  the  stat  7  &  8  Geo.  A 
j  30,  s.  17,  charged  a  party  with  setting  fire  i  ; 

;  «  stack  of  barky,  of  the  value  of  100L,  of  H 

'  W.  :*• — Held  good,  although  the  words  of  the  i 

*  tote  creating  the  offence  are,  "  any  stack  of  < : 

i  or  grain :"— Held  also,  that  the  words,  u  of  B  , 

W.,w  sufficiently  stated  the  property : — Held  o  I 
t  that  if  the  indictment  state  u  that  the  prisoner 

&c.,  at  &c,  feloniously,  unlawfully,  and  rx  i 
,  ciously  did  set  fire  to  a  certain  stock  of  barte  * 

r  die  value  of  100/.,  of  R.  P.  Wn  then  and  there 

mq"  this  is  sufficient  without  stating  that 
J  prisoner,  on  &c,  at  &c,  feloniously,,  unlawful 

.and  maliciously  did  then  and  there  set  fire  to 
\  stack.    Rex v.SwatkiTis, 4C.&F.54&—  Patteii 

Arson  is  an  injury  only  to  the  actual  poa; 
■or,  and  must  be  so  laid ;  and  if  a  man  set  fin 
his  own  hotee,  if  it  burn  that  of  his  neighbti 
it  is  arson.  Rex  v.  Perffey,  Cald.  318;  Ren 
&afiela\  Cald.  397. 

An  indictment  ft*  setting  fire  to  a  barge, 
property  of  another,  ought  to  contain  an  ai 
raent  that  it  was  done  with  an  intent  to  inj 
the  owner.    Rex  v.  Switih,  4  C.  &  P.  569— Gh 
lee  and  Alderson.  .  . 

1  A  wife  is  not  indictable  under  the  stat  7  i 

i  Geo.  4,  c  30,  s.  3,  fbr  setting  fire  to  her  1 

i         '  band's  house  with  intent  to  injure  him ;  as  i 


133— Patteson. 

Where  the  prisoner  was  indicted  for  destroying 
a  threshing  machine,  and  it  appeared  that  it  had 
been  previously  taken  to  pieces  by  the  owner, 
'by  separating  the  arms  and  other  parts  of  it,  for 
the  purpose  of  placing  it  in  safety,  but  with  a 
view  to  pot  it  together  again,  and  it  was  destroy, 
ed  whilst  in  this  disjointed  state ;  it  was  decided 
that  the  offence  was  within  the  statute  of  the  7  & 
8  Geo.  4,  c.  30,  s.  3.  Rex  v.  Hutching,  Dea.  C. 
L.  1517— Park,  Bolland,  and  Patteson. 

Where  certain  side  boards  were  wanting  to  the 
machine  at  the  time  it  was  destroyed,  but  which 
did  not  render  it  so  defective  as  to  prevent  it  al- 
together from  working,  though  it  would  not  work 
so  effectually  as  if  those  boards  had  been,  made 
good;  it  was  held,  that  it  was  still  a  threshing 
machine  within  the  meaning  of  the  statute.  Rex 
v,  BarileU  and  Others,  Dea.  0.  L.  1517— Veughan, 
Parke,  and  Alderson. 

Where  the  owner  removed  a  wooden  stage  be- 
longing to  the  machine  on  which  the  man  who 
fed  the  machine  was  accustomed  to  stand,  and 
-had  also  taken  away  the  legs,  and  it  appeared  in 
•evidence  that  though  the  machine  could  not  be 
^conveniently  worked  without  some  stage  for  the 
man  to  stand  on,  yet  that  a  chair  or  table,  or  a 
number  of  sheaves  of  corn,  would  do  nearly  as 
well,  and  that  it  could  also  be  worked  without 
the  legs ;  it  was  held,  that  the  machine  was  an 
entire  one  within  the  act,  notwithstanding  the 
«tage  and  legs  were  wanting.  Rex  v.  Chubb,  Dea. 
43.  L.  1518— Vaugitan  and  rarke. 

But  where  the  prosecutor  had  not  only  taken 
-the  machine  to  pieces,  but  had  broken  the  wheel 
of  it  before  the  mob  come  to  destroy  it,  for  fear 
<of  having  it  set  on  fire  and  endangering  his  pre* 
mises,  and  it  was  proved  that  without  the  wheel 
the  engine  could  not  be  worked  ;  in  this  case  it 
was  held,  that  the  remaining  parts  of  the  machine, 
which  were  destroyed  by  the  mob,  did  not  con- 
«titute  a  threshing  machine  within  the  meaning 
<of  the  statute.  Rex  v.  West,  Dea.  C.  L.  1518— 
Alderson. 


LXII.  Imuaixs  to  Paoranr  by  Rioters. 

7  £  8  Geo.  4,  c.  30,  s.  8.]— By  the  stat  7  &  8 
Geo.  4,  c  27,  the  stats.  9  Geo.  3,  c  39,  and  53  Geo. 
3,  c.  130,  and  56  Geo.  3,  c.  135,  are  wholly  repeal- 
ed ;  and  the  stat  1  Geo.  1,  fit  3,  a  5,  is  partially 
repealed.  The  stat  7  At  8  Geo.  4,  c  27,  repeals 
so  much  of  the  stats.  S3  &  33  Car.  3,  c.  11,  and  33 
Geo.  3,  a  67,  as  relates  to  this  subject;  and  the 
stat  9  Geo.  4,  c.  31,  wholly  repeals  43  Geo.  3,  c  113. 

(See  L.  C.  X  TindaVs  charge,  5  C.  &  P.  265,  n.) 

It  is  not  a  M  beginning  to  demolish*'  a  house 
within  the  meaning  of  the  stat  7  &  8  Geo.  4,  c  30, 
s.  8,  unless  the  jury  be  satisfied  that  the  ultimate 
object  of  the  rioters  was  to  demolish  the  house, 
and  that,  if  they  had  carried  their  intention  into 
full  effect,  they  would,  in  point  of  fact,  have  de- 
molished it  Rex  v.  Matthew  Thmae,  4  C.  &  P. 
337— Littledale.    . 


committing  the  outrage  had  *n  intention  •*«► 
stroy ing  the  house ;  and,  therefore,  whs*  ea* 
derable  damage  was  done  to  a  hoes*  by  i  s*\ 
who  did  this  with  an  intention  of  teuaw  is* 
son  who  had  taken  refuge  in  the  how^uirt 
held  to  be  not  within  the  statute,  JUs i.MSi 
5  C.  At  P.  510. 

Seethe  ease  of  EUmare  w .  St.  Meek,  •*. 

p.  787. 

LXIII.  Destroying,  oa  Damaoim  Sam,  4c 
7  $8  Gee. 4,  «. 30^9*10. 

If  &  ship  were  stranded,  and  aftenrarejfdrf 
in  such  a  state  as  to  be  easily  refitted,  aYeeaM 
not  be  said  to  have  been  east  away  ordatsp4 
under  stats.  4  Geo,  1,  c  12,  and  11  Gee.l,ti 
Rex  v.  De  Lenda,  3  East,  P.  G109& 

A  person  who  is  accessory  to  a  feloekwda* 
wreck  was  not  within  4  Geo.  1,  c  12,  ""^"^J? 
longed  to  the  ship.  Rex  v.  Pew,  1  Leach, CCft 
2  Bout,  P.  C.  1099.  But  see  stat  7  Geo.  4,  c.^ 

It  was  an  offence  within  11  &  12  WlW 
s.  9,  to  make  a  revolt  in  a  ship,  or  to  ease** 
to  make  one,  though  the  object  it  set  to  m 
away  with  the  ship,  or  to  eommil  any  act  ■  f 
racy,  but  to  force  the  captain  to  ndtee  *J 
posed  grievances.  Rex  v./fattisft,  lit** 
G.  C  83* 

The  destruction  of  a  vessel  by  a  pa*** 
shows  an  intent  to  prejudice  the  other  p"*4* 
er,  though  he  has  insured  the  whole  am** 
promised  that  the  other  part-owner  sdsj 
the  benefit  thereo£  Rex  ?.  Pstlp,  M.CC* 
364: 


If  the  thing  attempted  should,  if  s*sa* 
have  prejudiced  any  of  the  paxtowneta,  a  aw 
be  intended  that  such  prejudice  was  oeaat  * 

The  vendee  of  a  share  in  a  ship ""d  *{£ 
ed  complete  part-owner,  if  an  entry  of  ■*■"£ 
sale  to  him  (as  the  form  6  Geo,  i  c.  W  •* 
requires,)  is  made  in  the  proper  book  *  I8£S 
though  it  does  not  express  in  temnthai»» 
of  said  was  produced,  because  it  would  B,*fa* 
the  duty  of  the  officer  to  make  the  entry** 
on  such  production.    Jtf. 

The  giving  &  date,  which  has  notkaaj  M* 
to  but  the  prrioction  of  the  barfs*  t*» 

ply  it    Id. 

Two  or  more  persons  may  hold  shsfsjsfa*f 
jointly.    Id. 

An  indictment  on  the  stat  7  *8GeaU* 
s.  10,  for  damaging  a  vessel,  need  ■*-*,«, 
damage  was  done  •'otherwise  then  tyta  ■ 
stale  how  it  was  done.  Whether  a  •d \W 
sure  boat,  eighteen  feet  long,  b  a  '••■JJ 
the  meaning  of  that  uaalsdi  if  n.  3*g 
that  it  is.    As*  v*  Asusr  emd  Oaiws,  4&« 


(See  Rex  v.  SkmA,  ewfe,  p. «.) 

LXIV.  Dnrnomso  Fa*,  eYc       . 
7  $8  Geo.  4,  c  30,  tU^l-The***** 


JRIHng,  **.  C*tU.       [CRIMINAL  LAW] 


4  *»  27,  wholly  reseeJ*  the  stat  5  JEK*  e.  29,  also 
the  4  Ges»  4,  c  54,  except  as  to  threatening  let* 
ten. 

The  breaking  down  the  head  or  mound  of 
a  fish-pond  was  not  a  felony  within  stat  9  Geo. 
1,  c  22,  if  it  appeared  to  hate  been  the  object  of 
the  offenders  to  steal  the  fish,  and  not  to  let  them 
escape  through  the  breach  in  the  mound :  and  if 
it  were,  atat  5  Geo,  3,  c  14,  had  virtually  repeal- 
ed it  as  to  this  offenoe.  Rex  v,  J2*s« ,  R.  &  R.C. 
C.  10;  2  East,  P.  C.  1067. 

Semble,  that  the  9  Geo.  1,  c  22,  applied  only 
to  cases  of  wanton  malicious  mischief  in  cutting 
the  mound  or  head.    Id. 


Aiders  and  . 
mare  of  another 
ousted  of  clerg; 
as  the  principal 
▼.  Midwinter,  2 
66,  n. 

Wounding  a  ! 
by  driving  a  na 
within  stat  9  G 
only  temporary. 
1076;  R.&R.< 

On  an  indict 
sheep,  the  prope 
the  agister.  Rex 

Pigs  were  cai 
Black  Act,  9  Get 
might  have  been 
them  under  the  i 
C.  C.  77. 

Asses  were  " 
stat  9  Geo.  1,  c 
C.  C.3;  2  Ruse. 

An  indictmen 
have  stated  the  s 
or  injured;  to  s 
certain  cattle  wai 
R.4  OL  R.  C  C  xt 

If  the  stateme 
cattle,  viz.  a  mar 
that  the  animal  i 
cified.    Id. 

The  act  of  maiming  cattle,  to  make  it  a  capital      Pouring  acid  i 
ofieoce  within  the  meaning  of  9  Geo.  1,  c  22,  Vy  bUndine'  her 


LXV.  Kiluno  or  Maiming  Cattle. 

7^8  Geo.  4,  c.  30,  «.  16.]— The  stat  7  Geo.  4, 
e.  27,  wholly  repeals  the  stat  37  Hen.  8,  c  6;  22 
4r  S3  Car.2,c7:  9  Geo.  1,  c.  22,  (the  Black  Act); 
nod  also  4  Geo.  4,  c  54,  except  as  to  threatening 
letters. 

The  stat  9  .Geo.  1,  c  22,  was  designed  to  ex- 
tend and  not  abridge  the  offences  described  in 
22  &  23  Car.  2,  c  7 ;  and  therefore,  horses,  mares, 
aod  colts  were  included  in  the  word  "  cattle."  Rex 
v.  Petty,  2  East,  P.  C.  1074 ;  1  Leach,  C.  C.  72 ; 
2  W.  Black.  721 :  &  P.  Rex  v.  MagU,2  East  P. 
C.  1076. 

So  were  geldings.  Rex  v.  Mott,  2  East,  P.  C. 
1075 ;  1  Leach,  C.  C.  73,  n. 


must  have  proceeded  from  a  malicious  motive 
towards  the  owner.  Rex  v.  Shepherd,  1  Leach, 
C.  C.  539 ;  2  East,  P.  C.  1073*. 

To  constitute  the  offence  of  maliciously  maim- 
ing cattle,  under  the  Black  Act,  it  must  appear 
that  the  maiming  was  committed  from  a  mali- 
cious motive  to  the  owner  of  the  cattle.  Rex  v. 
Pearce,  1  Leach,  C.  C.  527 ;  2  East,  P.  C.  1072 : 
S.  P.  Rex  v.  Kean,  2  East,  P.C.  1073;  1  Leach, 
C.  C.  527,  n. 

To  support  an  indictment  on  9  Geo.  1,  c  2g,  s. 
1,  for  maliciously  killing,  &&,  cattle,  there  must 
have  been  mtlice  proved  against  the  owner  of  the 
cattle,  and  not  against  a  servant  or  relation  of  the 
owner.  Rex  v.  Austen,  R.  &  R.  C.  C.  49a  But 
see  4  Geo.  4,  c.  54,  a.  2. 

Proof  of  dislike  by  a  servant  to  a  particular 
horse,  and  the  fact  committed  after  his  master's 
refusal  to  let  him  have  another,  was  not  sufficient 
to  bring  the  case  within  the  statute,  though  the 
prisoner  had  before  threatened  the  injury  if  his 
master  would  not  let  him  have  the  otner  horse. 
Id. 

But  it  was  not  necessary  to  prove  a  previous  ex- 
isting malice  against  the  owner.  Rex  v.  Ranger. 
2  East,  P.  C.  1074. 

[Malice  against  the  owner  is  not  material  under 
7  4r  9  Geo.  4,  c.  30, «.  16.] 

A  private  prosecutor  on  9  Geo.  1,  c  22,  had 
tin  option  to  prefer  his  indictment  in  such  county 
as  he  thought  moat  favourable  to  the  ends  of  jus- 
tice.   Rex  v.  Mortis,  1  Leach,  C.  C.  73;  2  W. 
Blank.  733. 


by  blinding  her, 
Rex  v.  Owens,  R 

Injuring  a  she  | 
such  a  maiming  i 
stat  4  Geo.  4,  c.   : 

6  P.  420— Park. 

If  A.  set  fire  U 
a  cow  which  is  u 
stat  7  &  8  Geo.  *  , 
Rex  v.  Houghton 

On  an  indictm 
acid  to  eight  hon \ 
prosecutor  may  g  i 
at  different  timet , 
jury  are  satisfied 
the  poison  under  1 
the  appearance  o 
quit  him.    If  a  | 
corn  intended'  foi 
then  gives  each  h  1 
an  indictment  ch  1 
the  poison  to  the 
Jfcg?,4C.&P.!! 

lxvi.  r 

7  $  8  Geo.  4,  c 

7  $  8  Geo.  4,  e.  2 
Hen.  8,  e.  6;  431 
23  Car.  2,c.  7;  J 
4  Geo.  3,  c.  31 ;  Ci 
and  46  Geo.  3,  c.  J 

To  bring  the  cu 
9  Geo.  1,  c  22, 
from  malice  again 


hr,R.  &K.C.U.  373. 

In  on  indictment  on  slat,  6  Geo.  3,  c  36,  for 
destroying  trees,  the.  name  of  the  owner  of  the 
trees  must  have  been  truly  stated,  otherwise  it 
was  fatal.     Hex  v.  Patrick,  S  East,  P.  C.  1059. 

Where  shrubs  are  cut,  upon  an  unproved  alle- 
gation that  they  were  likely  to  be  injurious  to  art 
adjoining  wall,  it  ia  a  malicious  trespass,  though 
the  litis  to  the  spot  on  which  the  shrubs  grew  he 
in  dispute  between  the  parties,  flex  r.  Wkute- 
iey,4M.  4.  R.431. 

Apple  and  pear  trees  grafted  in  a  wild  a 
and  producing  fruit,  were  treea  within  9  Geo.  1, 
c  23.    Rex  v.  Taylor,  R.  &.R.  C.  C.  373. 

If  a  person  be  charged  on  oath  before  a  ma- 
gistrate with  an  offence  amounting  to  felony,  and 
be  issues  his  warrant ;  on  the  party  being  brought 
before  him  the  charge  is  substantiated,  and  the 
offender  is  committed  to  prison;  the  magistrate 
committing  is  not  Labia  in  trespass  for  false  " 
prisonment,  although  the  charge  turns  out  U 
unfounded.  Where  therefore  a  party  was  charged 
under  the  atat.  7  &  8  Geo.  4,  c  30,  a.  19,  with 
having  maliciously  cut  down  a  tree  adjoining 
dwelling-house,  and  was  committed  to  prison  as 
a  felon,  and  the  porson  who  laid  the  inform  ' 
did  not  prosecute:— Held,  that  the  magit 
was  not  liable  in  trespass,  although  it  appeared 
on  the  lace  of  the  depositions  under  which  the 
party  was  committed  that  he  was  the  occupier  of 
the  land  the  tree  grew  on.  Mills  t.  Colin,  3  M. 
&  P.  242. 

LXVII.  Foboebt. 

1.  What  it  Forgery. 

By  tie  ttot.  1  Witt.  4,  e.  66.]— The  following 
statutes  as  to  forgery  are  either  wholly  or  partial- 
ly repealed,  as  under-mentioned  i  sit : ' 

Statute*  wholly  repealed.}  -5  Eli*.  C  14;  31 
Joe.  1,  c.  26;  7  Geo.  2,  c.  S3;  13  Cm.  3,  e.  79; 
18  Geo.  3,  c.  '8;  33  Geo.  3,  e.  30;  37  Geo.  3,  c. 
122;  41  Geo.  3,  (U.  K.)  c.  39  ;  41  Geo.  3,  c.  57 ; 
45  Geo.  3,  c.  89  ;  52  Geo.  3,  c.  13a 

Statutes  partially  repeated.]— <25  Eda.  3,  slat 
5,  c.  2 ;  (the  atstuto  of  treason  only  repealed  as  to 
the  seals);  1  Mar.  slat.  2,  e.  6,  (this  statute  is 
wholly  repealed  by  3  Will.  4,  c.  34) ;  4  W.  &  M. 
C.4;  8*9  W.3,  e.  20;  7  Xnn,  c.  31 ;  8  Geo.  1, 
c.  22 ;  12  Qto.  1,  c.  31 ;  2  Geo.  2,  e.  25 ;  15  Geo. 
2,e.  13;  31Geo.2,  c.22;  4  Geo.  3,  e.25;  37  Geo. 
3,  e.  43  ;  43  Geo.  3,  c.  139  ;  48  Geo.  3,  e.  1 ;  52 
Geo.  3,  c.  146;  4  Geo.  4,  c  76. 

1  WW.  4,  c.  66 ;  2  o>  3  Will.  4,  c.  123 ;  3  A>  4 
WW.  4,  c.  44.1— And  see  the  statutes  collected, 
Collier's  Criminal  Statutes,  tit.  Fokqut. 

Forgery  is  the  false  making  of  an  instrument, 
which  purports  on  the  face  of  it  to  be  good  and 
valid  for  the  purposes  for  which  it  was  created, 
with  a  design  to  defraud  any  person  or  persons. 
Bex  v.  Jones,  3  East,  P.  C.  991— Eyre. 

It  is  felony  to  forge  the  namo  of  a  person,  al- 
though such  person  never  existed.  Rta  v,  Hol- 
land,! Leach,  C.C.K3;  2  East,  P.  C.  9S8. 


Discharging  a  gemmne  inrlonHnant,  md  s- 
srting  another,  is  altering  the  rsdonsmoa,  as1 
forgery,  ilex  v.  Birkett,  and  Bit  ».  Afr.farL 
Bills,  430. 

A  receipt  indorsed  on  a  bill  of  Erehnpai 
fictitious  name  ia  a  forgery,  althoorti  il  *»a* 
purport  to  be  the  name  of  any  particnlar  rem 
Rexv.  Tayhr,lhetrh,C.C.m;m*,T^ 

P.C.953." 

A  person  who  has  for  many  yean  tor.  tint 
by  a  name  which  was  not  bis  own,  smfiRnw* 
assumes  his  real  name,  and  in  that  Mnram 
a  bill  of  exchange,  is  not  guilty  of  forgery,  u«sA 
the  bill  was  drawn  for  the  purposes  of  ftisisa 
v.  AitUtt,  1  Leach,  C  C.  438 ;  3  Eod,  P.  C  * 

Signing  a  money  order  in  an  asaiuued  saws 
forgery,  if  the  name  was  assumed  tatfrfna* 
person  to  whom  such  order  was  pm^4a»jlia« 
prisoner  had  home  other  names  unison"*' 
prosecutor,  who  knew  him  only  by  tbt  issssi 
name.     Rex  v.  Francis,  It.  &.  R-U  C.SS. 

If,  on  an  indictment  for  forging  i  MS  *"  <* 
change,  il  is  proved  that  the  prisoner  «l»aU 
false  name  for  the  purpose  of  pecaoiiry  hi 
connected  with  the  forgery,  the  dram.  «ef- 
ing,  or  indorsing  of  such  bin  of  amrft* 
such  false  or  assumed  name,  is  forgery.  ""' 
Peacock,  R.  &  B.  C.  C  378, 

Assuming  and  using  a  fictitious  name,  (sap 
for  the  purposes  of  concealment  and  fraud.  ™ 
not  amount  to  forgery,  if  it  were  not  h  ■■ 
very  fraud,  or  system  of  Hand,  of  vbrch  *  * 
geryfbnns  a  port.    Box  i    »—*=-■>*  «'■ 

.  Where  a  name  made  use  ol 
forged  instrument  is  asoi 
intention  of  defrauding  the  proeemW,  " 
gery,  though  the  prisoner's  real  nam:  aasilla" 
carried  with  it  as  much  credit  as  bV  aaais* 
namo.  Rex  v.  WSilev,R.&.R.ca9<l;»S» 
C.  &M.336. 

Indorsing  a  bill  in  a  fictitious  name  in* 
gery,  though  the  bill  would  have  then  bW»* 
ly  negotiable  if  indorsed  by  the  prinser  »  ** 
own  name,  if  the  fictitious  name  was  n*"1"  * 
dcr  to  defraud.  Rtx  v.  MrrsaoQ,  R.  *  *■ l': 
75;  S.  P.  Re*  v.  Taft,  1  Leach,CC.n;! 
East,  P.  C.  959. 

It  is  immaterial  whether  any  additional  m^ 
be  gained  by  the  forgery,  or  whrlher  ski W 
name  be  assumed  by  the  party  rnrosetf  ■*  * 
occasion.     Id. 

Altering  a  bill  from  a  lower  toa  M^aTs** 
forging  it ;  and  a  person  might  have  been »««■ 
on  the  7  Geo.  2  c  32,  for  forging  soak  bb  ■*• 
although  the  atatartn  had  the  word  "•»■ 
as  well  as  "  forge  j"  aod  it  ws*  not  nrossuV 
state  in  the  indictment  that  deSssdanl  aksrel  * 
bill.  Rex*.  7es*»*,R-etH-C.G»  *** 
P.  C.  979. 


a,I.*lG 


rf  by  a  arias** 

ted  by  bin  in** 


by  altering  (be  amount 

mm,  it  ni  held  no  defence  thereto,  that,  before 
the  attention,  it  had  been  paid  by  the  drawer  ant 
re-issued,  being  only  stamped  with  the  propel 
atanip  for  a  ro-iSMUuble  promissory  note,  it  being 

the  same  thing  as  forginj-  - ■:■-  -  ~  >-- 1  l:Yi 

with  a  wrong  (lamp.    I 

The  changing  the  figure  3  into  the  figure  5,  in 
a  bank-note,  (220J.  to  2501.),  nai  held  to  be  forging 
and  counterfeiting  a  bonk-  *'  *"* 

1  Stri.  19 ;  2  East,  P.  C.  ! 

Io  forgery,  there  need  i 


ficie  filled  to  pans  for  a  true  instrument.    1 
20*0,1  Leach,  C.  C.  175,  ]  79;  3  East,  P.  C. 
951.    Set  Rex  v.   CaUicolt,  ante,   tit.  Ovtknck* 


The  c 


uStamf 


m  of  Rex  v.  Mather,  M.  C.  C.  R.  291, 
is  decided  on  the  elal.  7  Geo.  2,  c  22,  and  45 
Geo.  3,  c.  89,  both  of  which  are  repealed  by  tl 
'      atat.  11  Geo.  4  &  1  Will.  4,  c.  66,  and  does  n 
apply  to  the  present  alate  of  the  law. 

Adding  a  false  addition  to  a  fictitious  name, 

'      delude  a  party  to  present  a  bill  a  second  time, 

after  a  former  presentment  without  success,  nn- 

der  pretence  that  it  was  for  want  of  thai  addition 

that  the  bill  bad  been  before  dishonoured,  is 

-      forgery.     Rex  v.  Francis,  Bay  I.  Bills,  432. 

A  signature  in  an  assumed  name  ia  a  forgery, 

1     if  the  name  was  assumed  to  defraud  in  that  par- 

■i     ticular  instance,  or  for  a  system  of  fraud  within 

which  that  aignature  fell.    Rex  v.  Marshal,  Rtx 

v.  Wfiiley,  Rtx  v.  Dunn,  Rex  t.  Toft,  and  Rtx 

■     Peacock,  BayL  Bills,  434. 

And  it  makes  no  difference  that  the  bill  or  no 

l    would  hare  been  equally  taken  had  the  party 

used  his  own  name.    Rex  v.  SJitpherd,  BayL 

,    Bills,  436. 

If  there  be  two  persons  of  the  same  n 
I    of  different  descriptions  or   additions, 

signs  his  name  with  tbe  description  or* addition  of 
the  other  for  the  purpose  of  fraud,  it  is  forgery. 
'     Rex  v.  Webb,  BayL  Bills,  432. 

But,  if  the  signatures  to  a  bill  or  note  are  ge- 
nuine, a  false  pretence  by  a  person  who  utters  it 
'   tbst  he  bears  a  character  he  does  not,  will  not 
,   make  him   liable  to  a  prosecution  for   forgery. 
Rex  v.  Uevey,  BayL  Bills,  433. 

Where,  upon  an  indictment  for  forging  and  _. 
1  taring  a  forged  acceptance,  the  bill  was  drawn  by 
tbe  prisoner,  and  addressed  to  "  Mr.  T.  B.,  Baixe 
Manufacturer,  Romford,"  and  purported  to  have 
been  accepted  by  him,  payable,  when  due,  at  No. 
40,  Cattle-street,  Holborn,  and  it  was  proved  thi ' 
'  no  such  person  resided  at  Romford,  and  that  ther 
was  no  baiiu  manufactory  there,  and  that  he  did 
not  lite  at  No.  40,  Castle-street,  Holborn ;  and  the 
prisoner  produced  witnesses  to  prove  that  the 
eeptance  was  of  the  handwriting  of  T.  B.,  but  that 
be  had  never  carried  on  the  business  of  a  baize 
manufacturer  at  Romford,  nor  resided  at  No.  40, 
Castle-street,  Holborn  t— Held,  that  although  thi 
wai  a  case  of  grots  fraud  it  did  not  amount  t 
forgery,  a*  the  acceptance  was  written  by  a  pet 
«•<  nt  ih*  ihi»  rfT  r     ».*  .  w,hh  n  r» 


get  into  the  hands  of  another  person  of  the  same 
name  as  the  payee,  and  such  person,  knowing 
that  he  was  not  the  r^ai  person  in  whose  favour 
it  was  drawn,  indorsed  it,  be  ia  guilty  of  a  forgery. 
Mead  v.  Ymng,  4  T.  R.  28, 

CJurero,  whether  a  false  insertion  in  an  indorse. 

moot,  that  the  indorsor  has  a  procuration,  without 

-    r   circumstances  of  falsehood  Of  mitre. 

..Jon,  will  make  such,  an  indorsement  a 

forgery  within  the  statute?     Rex  v.  Maddodu,  2 

Russ.  C.  St.  M.  459. 

To  make  a  mark  in  the  name  of  another  par- 
ton,  with  intent  to  defraud  tbe  person  whose  name 
e  assumed,  is  forgery.  Rtx  v.  Dunn,  1  Leach, 
C.  C.  57;  2  East,  P.  C.  962. 

A  prisoner  named  T.  Story  went  to  the  post- 
Sice  at  N.,  and  inquired  for  a  tetter  directed  to 
T,  Story,  poet-office,  Nottingham,  to  be  left  till 
ailed  for ;"  and  a  letter  directed  to  T.  Btorer,  post- 
office.  Ate.,  was  given  him,  the  postmaster  suppos- 
ing that  the  prisoner  was  the  person  to  whom  it 
was  directed,  not  noticing  the  difference  of  names; 
the  letter  contained  a  money  order,  of  which  the 
prisoner  obtained  payment  on  signing  his  own 
name  on  the  back  of  it : — Held,  that  this  was  not 
forgery.     Rex  v.  Story,  R.  &  R.  C.  C.  81. 

person  authorize  another  to  sign  a  note  in 
Die,  dated  at  a  particnlar  place,  and  made 
payable  at  a  banker's ;  and  the  person  in  whose 
name  it  is  drawn  represent  it  to  be  the  name  of 
another  person,  with  intent  to  defraud,  and  ne 
such  person  as  the  note  and  the  representation 
import  exists,  this  is  forgery,  for  it  is  a  false 
making  of  an  instrument,  in  the  name  of  a  non- 
eiisting  person.  Rex  v.  Paries,  2  Leach,  C  C. 
775;  9  East,  P.  C.  963, 999. 

forgery  to  alter  a  document,  which  (be 
prisoner  had  previously  forged  himself;  and  ha 
may  be  convicted  of  forging  and  uttering  it  ha 
the  state  to  which  it  was  so  altered.  Rtx  v.  Xnv- 
der,  2  East,  P.  C.  856. 

iveral  combine  to  forge  Bank  of  England 

ind  each  executes  by  himself  a  distinct  part 

of  the  forgery,  but  they  are  not  together  wheal 

''■«  notes  are  completed,  they  arc  nevertheless  all 

lilty  mb   principals.     Rtx  v.  Binglty,  R.  A,  R. 

C.446. 

If  several  make  distinct  parts  of  a  forged  in- 
rument,  each  is  a  principal  though  he  does  not 
know  by  whom  the  other  parts  are  executed, 
and  though  it  it  finished  by  one  alone  in  tbe  ab- 
sence of  the  others.  Rex  v.  Kirhewd,  M.  C.  C. 
K.  304. 

The  mskers  of  the  paper  and  plate  respective- 

I'or  the  purpose  of  forging  a  note  afterwards 

ad  up  by  a  third  person,  are  principals  in  the 

forgery  with  that  person,  though  each  executed 

hit  part  in  Ihe  absence  of  the  others,  and  without 

lowing  by  whom  the  other  parts  are  executed. 

a  v.  Dade,  M.C.CL  307. 

A  person  may  be  convicted  of  forging  with  in. 

at  to  defraud,  although  the  note  was  found  in 

s  custody  when  apprehended,  and  never,  in  fact, 

ottered  by  him.     Rtx  v.  Crocker,  2  Leach,  C  C 

987;  2N.R.87;  ft  St,  R.  C.  G  97. 


«d  by  the  1  Will  4,  c  66. 

Expunging,  by  a  certain  Hqnor,  a  notification 
of  payment  of  part  of  the  contents  of  a  batik  bin, 
written  on  the  face  of  it,  would  sustain  an  indict- 
ment, on  8  &  9  Will.  3,  e.  20,  8.  36,  for  rasing 
out  an  indorsement  on  such  bilL  Rex  v-  Bigg, 
U  East,  P.  C.862. 

If  the  London  correspondent  of  a  country  bank- 
er fail,  and  the  notes  of  the  country  bank  then 
in  circulation  be  directed  to  be  paid  at  another 
house,  the  altering  of  a  paid  note,  (lost  on  its  way 
to  the  country  bank  in  order  to  be  re-issued),  as 
to  Us  place  of  payment,  is  -a  forgery,  and  the 
drawer  of  it  may  prove  that  it  never  reached  his 
hands  or  was  re-issued  by  him.  Rex  v.  Treble, 
2  Leach,  C.  C.  1040;  2  Taunt  328;  R.&R.C. 
C.  164. 

The  paper  and  stamps  of  the  notes  of  a  country 
bank,  which  have  been  paid  by  the  correspond- 
ent banker  in  London,  and  which  the  country 
Jfcanker  may  legally  re-issue,  are  the  valuable  pro- 
perty of  the  country  banker  while  in  transitu  for 
-the  purpose  of  being  re-issued.  Rex  v.  Clarke, 
0  Leach,  C.  C.  1036. 

Forging  an  order  from  one  to  charge  certain 
goods  contained  in  a  schedule  to  his  account,  and 
to  appropriate  part  of  the  proceeds  to  the  defen- 
dant's own  use,  done  with  intent  to  defraud  the 
principal,  is  forgery  at  common  law,  though  the 
fraud  be  not  effected.  Rex  v.  Ward,  2  East*  P. 
C861. 

One  who  was  committed  to  jail  under  an  at- 
tachment for  a  contempt  in  a  civil  cause,  counter- 
feited a  pretended  discharge,  as  from  his  creditor 
id  the  sheriff  and  jailor,  under  which  he  obtained 
his  discharge : — Held,  a  misdemeanour  at  com- 
mon law,  although  the  attachment  not  being  for 
non-payment  of  money,  the  order  was  in  itself  a 
Mere  nullity,  and  no  warrant  to  the  sheriff  lor  his 
discharge.    Rex  v.  FavxxtL,  2  East,  P.  C,  862. 

Semble,  also,  that  it  was  indictable  as  a  fbr- 
gery <    Id.  • 

.  A  note,  in  the  name  of  an  overseer  of  the  poor, 
to  a  shopkeeper,  desiring  him  to  let  the  prisoner 
have  certain  goods,  which  he  would  see  him  paid 
for,  is  not  a  warrant  or  order  Tor  the  delivery  of 
goods  within  the  stat  7  Geo.  2,  c  22.  Rex  v. 
Mitchell,  2  East,  P.  C.  936. 

2.  The  Instrument, 

Forging  a  bill  on  the  commissioners  of  the 
navy,  though  it  is  not  warranted  by  the  35  Geo. 
3,  c.  94,  if  it  have  the  requisites  of  a  bill  of  ex- 
ehange,  is  within  the  statutes  against  forgery. 
Rex  v.  Ckishdme,  Bayl.  Bilk,  440. 

Forging  a  bill  or  note  for  less  than  20«.  or  52., 
which  does  not  comply  with  the  requisites  of  17 
Geo.  3,  c.  30,  or  any  other  bill  or  note  the  legisla- 
ture has  declared  void,  is  not  within  the  statutes 
against  forgery.    Rex  v.  Moffat,  Bayl.  Bills,  439. 

Forcing  or  uttering  a  note  without  a  maker's 
name  is  not  a  capital  offence.  Rex  v.  Paleman, 
Bayl  BiOs.  441. 

Forging  or  uttering  a  bill  or  note,  purporting 


r*v 


fence,  though  there  is  no  indonemsotafflniii 
A.  B.'s  name,  Rex  r.  Bided,  Rtz  v.  AvAfli 
Rex  v.  Wicks,  BayL  Bills,  441, 449. 

And  forging  on'  unstamped  paper  a  bffl  «  vk 
which  requires  a  stamp,  is  at  moch  as  ofoaa 
if  it  were  on  stamped  paper.  Rtx  v.  find* 
wood,  BayL  Bills,  63,  442, 

A  person  makes  a  copy  of  i  receipt,  u4  aek 
to  it  other  words,  as  for  example,  "mfaflrfd 
demands,"  which  were  not  in  the  original ;  ifti 
a  forgery,  if  the  copy  is  offered  in  evident « 
the  auppoaed  loss  of  the  original  VfjMilA 
5  Esp.  100— Ettenboroogh. 

The  forging  and  ottering  a  Prusntn  trasBj 
note  for  the  payment  of  one  dollar  wn  fife 
the  stat  43  Geo.  3,  cl  39,  s.1.  Rtxi.GM*, 
7  Moore,  1 ;  3  B.  &  B.  201;  Id  Price,  88;  fcjt 
Bills,  444. 

The  counterfeit  making  of  any  part  of  if» 
ine  note,  which  may  give  it  a  greater  cantofj.i 
forgery ;  therefore,  if  a  note  be  made  pwlfc' 
a  country  banker's,  or  at  hts  banker1!  m  Lobs* 
who  fails,  it  is  forgery  to  alter  the  name*fu* 
London  banker  to  the  name  of  another  W* 
banker,  wkh  whom  the  maker  makat  hit  df 
notes  payable  after  the  failure  of  tbtfint  *• 
v.  Treble,  2  Taunt  32a 

The  stat.  43  Geo.  3,  c.  139,  made  tope* 
forgery  in  Great  Britain  of  foreign  seenriB»>*» 
not  to  be  understood  to  require  that  sack  ■»»> 
ties  should  possess  the  technical  P****** 
quired  by  the  law  of  England,  H  banf  sntfnt 
if  they  imported  on  the  fee©  of  the  *hok»*» 
ment  an  undertaking  or  order  for  P*/*0*" 
money.  Rex  v.  Goldstein,  R.  &  R.C.CO- 
Richardson-;  3  &  &  B.  201. 

And  it  was  sufficient  if  the  instilment  •«■ 
fact  an  undertaking  or  order  for  payment  **•> 
ney,  and  operated  as  such,  and  purports*** 
issued  by  any  foreign  prince,  or  Ins  num*r.  * 

6b 


An  indictment  charged  that  the 
niously  had  falsely  made,  forged,  sod 
feited  a  certain  promissory  note  for  tat  pj*^ 
of  money,  which  was  as  follows:  "On  «ss* 
we  promise  to  pay  Mesdames  SLW.  asi&k 
stewardesses  for  the  time  being  of  the  Proois* 
Daughters'  Society,  held  at  Mr.  Pope's,  u*H£ 
Smitnneld,  or  their  successors  in  office,  satM* 
pounds,  with  five  per  cent  interest  for  tbesa* 
value  received  this  seventh  day  of  Fesnsrr. 
1815.  For  F.  C.  &  Co,  J.  F."  TnB*»k*j 
a  valid  promissory  note  within  the  stat  3G** 
c  25,  and  the  conviction  was  affirmed.  &" 
Box,  6  Taunt  325. 

An  order  was  made  under  48  Geo. X^} 
6,  purporting  on  the  face  of  it  to  be  aa  order*1 
magistrate  on  the  treasurer  of  a  county,** 
one  J.  C.  the  expenses  of  burying  a  dead  M 
cast  on  shore: — Held,  that  this  wasafaffl 
although  there  was  do  such  magistral!** 
county  of  the  name  of  the  person  who  efssii 
order,  and  although  J.  C  was  not  therein  sn» 
to  be  a  parish  officer,  or  thai  the  expense*  is* 
red  were  necessary.  Mex  v.  Fkwsm  3  *■ 
645;  7  Price,  600. 


Jforgtry* 
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A  bQl  «poB  the  oomaussioners  of  the  navy  for 
pay  may  be  a  bttt  of  exchange,  although  it  he  not 
such  aii  instrument  as  3d  Geo.  3,  c  94,  warrants. 
At*  v.  GKaAslme,  R.  &.  R,  C.  &  987;  S  Russ. 
a  &  M.  458 ;  Bayl.  Bills,  440. 

If  an  instrument  purporting,  as  a  navy  bill,  to 
be  an  order  for  payment  of  money,  be  directed 
to  the  treasurers,  instead  of  the  commissioners  of 
the  navy,  as  required  by  statute,  it  will  not  pre- 
▼ent  its  being' considered  as  an  order  for  payment 
of  money.    Iter  v.  Richards,  R.  &  R.  C.  U.  193. 

Although  a  navy  pay  bill  be  not  numbered  as 
the  35  Geo.  3,  c.  94,  a.  3,  requires,  yet  the  instru- 
ment is  still  a  bill  of  exchange*  and  an  indict- 
ment for  forging  such  instrument  may  lay  it  to 
be  a  bill  of  exchange.  Rex  v.  Randall,  R.  &  R. 
C.  C.  195— Bayley. 

Forging  a  magistrate's  order  to  pay  money 
under  hand  only  is  not  a  capital  offence ;  as  the 
17  Geo.  2,  c  5,  under  which  the  magistrate  has 
power  to  make  it,  requires  it  to  be  under  hand 
and  seal  Rex  v.  Rushworth,  R.  &  R.  G  C.  317 ; 
1  Stark.  396. 

And  so,  if  it  is  addressed  to  the  treasurer  of 
the  country,  instead  of  the  high  constable,  the 
magistrate  having  no  power  by  the  act  to  make 
it  upon  the  former.  Id. 

"By  48  Geo.  3,  c.  75,  a  justice  of  the  peace  may 
order  the  treasurer  of  the  county  to  pay  every 
churchwarden,  overseer,  headborough,  or  con- 
stable,  the  expenses  he  has  incurred  in  burying 
any  dead  body  that  has  been  cast  on  shore.  A 
person  was  convicted  of  forging  a  justice's  order, 
stating,  that  a  dead  body  had  been  cast  on  shore, 
in  the  parish  of  A. ;  that  J.  S.  had  made  an  oath 
before  the  justice,  that  he  had  laid  out  31. 5s.  in 
the  burying  it,  and  requiring  the  treasurer  to 
pay  him  the  sum : — Held,  by  six  against  five 
jndges,  that  this  was  a  warrant  or  order  for.  pay- 
ment of  money,  within  stat  7  Geo.  2,  c.  2$,  al- 
though it  did  not  appear  on  the  face  of  the  order 
that  J.  S.  was  a  churchwarden,  Slc^  and  that  the 
treasurer  was  bound  to  conclude  that  the  justice 
bad  not  made  an  order,  without  satisfying  him. 
self  that  J.  S.  was  chnrchwarden,  etc.,  and  there- 
lore  thai  the  conviction  was  right  Rex  v.  Fraud, 
B.feR.C.G.389;  IB.&B.300.  See  Rex  v. 
Harris,  put,  pi  797. 

A  forged  bank-note, although  the  word  u  pounds" 
be  omitted  in  the  body  of  it,  and  there  be  no 
•water-mark  in  the  paper,  is  a  counterfeit  note  for 
the  payment  of  money.  Id. 

The  altering  a  banker's  one  pound  note,  by 
•tfbstitirtmg  the  word  M  ten"  for  the  word  «  one," 
was  held  to  be  forgery,  although  it  thereby  pur- 
pasted  to  be  a  note  for  ten  "pound"  and  not 
pounds.    Res  ▼.-  Post,  R.&R.C.  a  101. 

Forging  a  deed  was  within  the  2  Geo.  2,  c.  25, 
a.  I,  although  there  may  have  been  subsequent 
directory  provisions  by  other  statutes,  that  instru- 
ments for  the  same  purpose  as  such  forged  deed 
snail  be  in  a  particular  form,  or  shaff  comply 
with  certain  requisites,  and  the  forged  deed  was 
not  in  mat  form,  and  did  not  comply  with  those 
requisites,  for  the  directory  provisions  do  notlnote  od  unstamped  paper,  even  since  the  seal  31 

'     the.****  (fsuongb  out  of  the  fovm  proUGe*  3,  c,  99,  •>  19,  which  prohibit*  the  stamp 


,  and  without  the  reqaisiUs)  whofty  void. 
Diss.  Graham  and  Bayley.  Rex  v.  Lyon,  R.  &, 
a  a  255;  2  Russ.  C.  &  M.  443. 

Forging  a  power  of  attorney  to  receive  prize 
money  was  a  capital  offence,  under  2  Geo.  2,  c 
25,  though  it  was  not  in  the  form  prescribed  by 
45  Geo.  3,  c.  72,  s.  92.  Id. 

A  power  of  attorney  to  transfer  government 
stock,  signed,  sealed,  and  delivered,  was  a  deed 
within  stat  2  Geo.  2,  c  25,  s.  1.  Rex  v.  Fount, 
leroy,  1H&M.C.  C.52;  2  Bing.  413;  1  C.  A. 
P.  421 :  &  P.  Rex  V.  Pringle,  1R.4lM.CC. 
68,  c.  1 

An  order  for  the  payment  of  prize  money, 
signed  in  the  name  of  a  seaman,  was  an  order 
for  payment  of  mouey,  or  bill  of  exchange  within 
the  stat  7  Geo.'  2,  c  22,  the  forgery  .of  which 
was  felony,  although  the  requisites  of  stat  32 
Geo.  3,  c  34,  s.  2,  had  not  been  complied  with. 
Rex  v.  M'lntoth,  2  East,  P.  C.  942, 956;  2  Leach, 

The  invalidity  of  an  instrument  must  appear 
upon  the  lace  of  it,  in  order  to  found  an  objec- 
tion to  an  indictment  for  forgery.  Id. 

There  can  be  ho  forgery  of  a  will  of  lands, 
attested  only  by  two  witnesses.  Rex  v.  Wall,  2 
East,  P.  G.  953. 

To  forge  a  will  is  a  capital  offence,  although 
the  supposed  testator  is  living.    Rex  v.  Sterling, 

1  Leach,  C.  C.  99;  2  East,  P.  C.  950:  S.  P.  Rex 
v.  Coogan,  1  Leach,  C.  C.  449;  2  East,  P.  C. 
1001. 

Securities  issued  by  government  as  exchequer 
bills  are  "effects"  within  the  meaning  of  the  15 
Geo.  2,  c  13,  b.  12,  although,  from  not  having 
been  signed  by  a  person  legally  authorized,  they 
are  not  valid  and  legal  exchequer  bills.  Rex  v. 
A*Oett,  R.  <fc  R.  C.  C.  67;  1  N.  R.  1 ;  2  Leach, 
C.  C,  958. 

A  promissory  note  for  the  payment  of  one 
guinea  in  cash,  or  bank  of  England  note,  was 
not  a  note  for  the  payment  of  money  within  the' 

2  Geo.  2,  c  25.  Res  v.  WUcocks,  2  Ruse.  C.  & 
M.  457. 

Forging  a  Scotch  bank-note  was  not  within 
the  English  statutes  against  forgery.  Rex  f< 
Dick,  1  Leach,  C.C.  68 ;  2  East,  P.  C.  925.  Bit 
§ee  1  Will.  4,  e.  66,  s.  30. 

Uttering  a  forged  promissory  note,  purporting 
to  be  a  note  of  the  Royal  Bank  of  Scotland,  was  an 
offence  within  the  meaning  of  stat  2  Geo.  2,  c,  25. 
Rex  v.  M'Keay,  Car.  C.  L.  190 ;  R.  &  M.  C.  C. 
130.    But  see  Rex  v.  M'Kay,  R.  cY  R.  C.  C.  71. 

A  bill  of  exchange  for  less  than  5L,  which  is 
void  for  not  being  in  the  form  required  by  stat 
17  Geo.  3,  c.  30,  cannot  bo  the  subject  of  a  capi- 
tal forgery.  Rex  v.  Moffatt,  I  Leach,  C.  C.  431 ; 
2  East,  P.  C.  954 

The  forging  or  uttering  a  note  which,  for  want 
of  a  signature,  is  incomplete,  is  not  within  this 
statute  which  makes  forging  notes  capital.  Rex 
y.  Pateman,  R.  &  R.  C.  C.  455. 

A  forgery  may  be  committed  of  a  promissory 


Rex  r.  Gttaon,  1  Loch, C.GB;J I* 
„ -jt  stamped.    Rex  i.  Readit,  2  Leach,  C.  C.  p-  «■  a"- 
703 ;  2  East,  P.  G  956.  An  entry  of  the  receipt  of  mooey  a  <m 

Itws*  Dot  nece»>r  that  a  promL»ory  note  ™«"  J»  *  <^"  ■£*■  k«k  oTEo^i.^ 
should  be  negotiable  in  ardor  to  be  a  promissory 
Dote  within  2  Geo.  2,  c  25,  no  is  to  be  the  sub- 
ject of  mi  indictment  ibr  forging  or  uttering  it. 
Rex  v.  Box,  E.  &  R-  C.  C.  300 1  6  Taunt  325. 


A  bill  of  eichange  drawn  in  fictitious  names, 
where  there  are  no  auch  persona  existing  —  the 
bill  import*,  may  be  a  forgery.  Rtx  v.  Wtiktt,  2 
East,  P.  C.  957. 

On  an  indictment  for  forging  a  promiesory 
note,  it  appeared  that  it  was  not  payable  to  the 
bearer  on  demand,  or  payable  in  money  ;  that  the 
maker  only  promised  to  take  it  in  payment,  and 
that  the  requisitions  of  the  slat.  IT  Geo.  3,  c.  30, 
were  not  complied  with  i — Held,  that  the  forgery 
of  such  an  instrument  was  not  the  subject  of  an 
indictment  at  common  law.  Ret  T.  Burke,  R.  & 
R.  C.  C.  496. 

Where  a  prisoner  was  indicted  Tor  forging  a 

bill  of  eichange,  and  the  bill  was  payable  to 

or  order: — Held,   that  there  must  be  a  payee; 

forging  an  instrument  payable  to or  order 

jt  sufficient.     Rex  y.  Randall,  K.  &  R-  C.  C. 


bank  book  of  a  creditor 

ceipt  for  the  payment  of  money  withia  lb  1G» 
2,c.  22;  and  altering  the  prindpil  mm  ►;  p> 

capital  forgery,  but  that  statute  did  not  o#bW 
oases  where  the  offence  was  cwnmLtlid  to  * 
ent  to  defraud  a  corporation,  until  the  186* 
J,  c.  18.  Rtx  v.  Hj>rris*n,  1  Leech,  CX9i 
2  East,  P.  0.987,988. 

Forging  an  order  in  the  nanwtfiahwa* 
for  tie  re-delivery  of  plate  from  Gcl*m*V 
Hall,  vi*.  "  Please  to  debTer  my  awk  a  m 
bearer,"  wan  within  the  7  Geo.  %  c  t\  uto 
Geo.  3,  c  26.  Rtx  ».  Jema,  1  LeaekCXB; 
2  East,  P.  C.  941. 

A  note,  "  Please  to  send  10L  by  bentt^wl" 
du  ill  I  cannot  wait  on  you,"  wis  not  inn*" 
the  payment  of  money  within  7  Gto.%e.V.te 
v.  Bi&r,  1  Leach,  C.C.  323;  2  East,P.C.ft 


195. 

The  prisoner  drew  a  bill  upon  the  treasurer  of 

the  navy,  payable  to  ■ or  order,  and  signed  it 

in  the  'name  of  a  nary  surgeon : — Held,  that  to 
constitute  an  order  for  payment  of  money  there 

must  be  some  payee ;  a  direction  to  pay or 

order  is  not  sufficient.     Rex  v.  Richard;  R.  on  E. 
C.  C.  193—  Diss.  Mansfield. 

The  words  "  warrant"  at  *'  order,"  in  eUt 
7  Geo.  3,  c.  22,  are  synonymous.  Rex  v.  Mitchell, 
3  East,  P.  a  936. 

A  forged  order  on  a  tradesman, 
a  customer,  requesting  that  the  goods  mentioned 
in  it  might  be  delivered  to  the  bearer,  was 
within  7  Geo.  2,  c.  22,  if  (he  customer  has  no 
terest  in  the  goods  mentioned.    Rex  v.  rVil&uiu, 
1  Leach,  C.  C.  114;  2  East,  P.  C.  937.    But  tee 

1  WW.  4,  c.  fib',  1. 10.    ' 

The  staL  7  Geo.  2,  c  22,  was  not  confined 
commercial  transactions,  but  would  have  appli< 
to  an  order  made  by  a  justice  to  a  high  constable 
or  treasurer  to  pay  a  reward.    Rex  v.  Graham, 

2  East,  P.  C.  945. 
A  hill  of  exchange  or  banker's  draft  might 

hare  been  charged  in  an  indictment  on  slat.  7 
Geo,  2,  c  99,  as  on  order  for  payment  of  money. 
Rex  v.  Willoughby,  2  East,  P.  C.  944 :  S.  P.  Rex 
v.  Shepherd,  2  East,  P.  C.  944  ;  1  Leach,  336. 
A  stamped  memorandum,  importing  lhat  A. 
had  paid  a  sum  of  money  to  C.  D.,  but  not  it 
porting  any  acknowledgment  from  C.  D.  of  1 
having  received  it,  was  not  such  a  receipt  as  1.  . 
staL  9  Geo.  2,  c.  25,  s.  1,  made  it  capital  to  forge 
or  Utter.     Rtx  v.  Harvey,  R.  4l  R.  C.  C.  "™* 


Forging  an  indenture  of    , , 

ceipt  for  the  apprenticeship  fee,  won  i»»»» 

defraud  the  stewards  of  the  Feast  of  Ibe  BssJ 

the  Clergy,  is  within  the  statutes  «***■■* 

forgery  o  capita!  offence.    rtar».Jsie»,lu**. 

.£.366;  2  East,  P.  C.  991. 

The  name  of  the  holder  of  a  nan  hi,  *(*• 

I  a  proper  receipt  stamp,  and  affiled  to  tat  WT 

bill,  did  not  on  the  fee*  of  it  purport  m  w  i » 

tint  for  money  within  the  staU.2Ceo.*,t» 

id  7  Geo.  2,c  22:  but  a*  the  rasosfs»»» 

i  such  signature,  and  it  always  baa  hem*™1 

dered  as  a  receipt  at  the  Navy  Office  it  J* 

by  proper  averments  in  the  indictment,  &(■•(• 

within  the  protection  of  these  stamtes  «■  > » 

ceipt  for  money.    Rex  v.  H««ler,2  I*"*."- 

624;  2  East,  P.  C.  928,  977. 

The  prisoner  drew  s.  bill,  *Pk*sa ,*"* 
bearer  on  demand  15t,  and  signed  it  «*■ 
i,  but  it  was  not  ad"  "      *"" 

forged  upon  this  ii 


Messrs.  Hasterman  A.  Co,  White  H_ 
Wra.  M'Inerheney."  M-Ineibenej  In*™ " 
Mastorman  do  Co.'* : — Held,  by  ruse  jj™  ■* 
is  not  on  order  for  payment  ofasaf 
Ravtntcnfl,  R.  &.  R.  C  C.  161- 
pernon,  employed  by  the  <B*,T"J 
public  accountant  to  settle  the  accoontsf  *«" 
tator  with  government,  procure  fsr«esssl««* 
era,  and  deWr  them  to  the  Navy  Bssri  is  *■ 
to  eionerate  the  estate  of  the  tesuttntfa"' 
extent,  it  was  a  forging  and  uttering  mil*1 
2  Geo,  2,  c  25.  Re*  v.  7**osM*,i  LssekX- 
877 ;  2  East,  P.  C.  934, 

Quvre,  if  the  altering  of  ossoratwa"""1^ 
in  a  weighing  engine  ticket 


denomination  of  ihrj 
Wilcox,  S.&.R. 


i"E7.1 


ton 


*org*ty> 
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etfebintaeetatttGeo.3vo.25.    Rexv.BisseU, 
I  Leocb,C.C.  9. 


the  subscriber  is  not  a  receipt  for  money  within 
the  statutes  against  forgery.  Rex  v«  Lyon,  2 
lotah,  C,  C.  597 ;  2  East,  P.  C.  933. 

Forging-  a  power  of  attorney  to  receive  a  sea- 
man's wages,  in  the  name  of  a  supposed  child  as 
administratrix  of  snch  seaman,  who,  in  feet,  died 
childless,  is  a  forgery.  Rex  v.  LcvAs,  2  East,  P. 
C.957. 

A  forged  draft  on  a  banker  was  an  order  for 
the  payment  of  money  within  7  Geo.  2,  c  22,  al- 
though the  person  whose  name  is  forged .  never 
kept  cash  with,  or  was  known  to  the  banker. 
Rex  v.  Loekett,  1  Leach,  C.  a  94;  2  East,  P. C. 
940. 

A  forged  order  for  the  delivery  of  goods  was 
not  within  the  stat  7  Geo.  2,  c.  22,  unless  it  were 
directed  to  the  person  who  had  the  goods ;  and  it 
must  have  appeared  in  an  indictment  for  this 
offence,  that  the  person  whose  name  was  charged 
to  be  forged  had  an  authority  to  make  such  an 
order  as  the  forged  order  purported  to  be.  Rex 
v.  Clinek,!  Leach, C.C; 540;  2  East,  P.  C.  938. 
But$eei  WW.  4  c.  66,  s.  10. 

In  case  of  forging  an  order,  the  order  charged 
mm  forged  must  import  that  the  person  making  it 
has  a  disposing  power  over  the  subject  of  the  or- 
der, or  there  ought  to  be  proof  that  the  person  in 
whose  name  it  was  made  had  such  power.  Rex 
T.  Baker,  R.  &  M.  C  C.  R.  231. 

A  forged  paper  was  in  the  following  form : — 
"Per  bearer,  two  11-4  superfine  counterpanes. 
T.  Davis,  E,  Twell."  It  was  not  addressed  to  any 
person : — Held,  by  the  fifteen  judges,  that  it  was 
neither  ah  order  nor  a  request  within  the  stat  1 
Will.  4,  c.  66,  s.  10,  (the  forgery  consolidation 
act).    Res; v.  CuOen, 5C.&P.  116. 

A  forged  request,  to  be  within  the  stat  11  Geo. 
4  Sl  1  Will.  4,  c  66,  s.  10,  must  import  on  the 
face  of  it  to  be  a  request,  and  if  the  words  have 
not  necessarily  that  effect,  but  are  so  understood 
in  the  trade,  there  must  be  an  innuendo  to  ex- 
them.    Rex  v.  CuUen,  M.  C.  C.  R.  300. 


An  indictment  bad  been  found  against  A.  for 
an  assault,  on  which  the  clerk  cf  the  peace  had 


A  scrip  receipt  not  filled  up  With  the  name  of  granted  a  certificate,  upon  which  a  magistrate 


On  an  indictment  on  11  Geo.  4,  &.  1  WUL  4, 
c  66,  s.  10,  a  request  for  the  delivery  of  goods 
need  not  be  addressed  to  any  one.  Rex  v.  Carney, 
Jtf.CaR.  351. 

A  person  who  obtained  goods  on  delivering' a 
forged  letter— tt  Please  to  let  tbe  bearer,  W.  T„ 
have  for  J.  R.  four  yards  of  linen,"  signed  J.  Rn 
a»  not  indictable  for  obtaining  goods  by  false 
pretence,  as  this  is  uttering  a  forged  request  for 
the  delivery  of  goods,  which  is  a  felony  under 
nect  10  of  the  stat  I  Will.  4,  c  66.  Rex  v.  Evans, 
5  C.  &  P.  553— Taunton. 

The  practice  of  issuing  county  court  processes 
m  blank,  for  the  attorneys  to  fill  up  after  they 
have  been  issued  by  the  county  clerk,  is  highly 
irregular.  And  semUe,  that  the  filling  up  of  a 
county  court  summons,  or  altering  a  distringas 
"into  a  siiinnwis,  after  it  has  been  so  issued  in 
hlank,i*  a  forgery  at  common  law.  Rex  v.  CsU 
Uer,  5  CX  &  P.  160— Patteeon. 


committed  A.  to  the  county  jail  till  he  should 
find*  sureties,  or  otherwise  be  discharged  by  due 
course  of  law.  A  wrote  a  forged  letter  in  the 
name  of  another  magistrate  to  the  governor  of 
tbe  county  jail,  stating  that  A.  had  found  sure- 
ties, and  authorizing  the  discharge  of  A. : — Held, 
that  the  writing  and  uttering  of  this  forged  letter 
was  an  indictable  offence.  Rex  v.  Harris,  6  C.  & 
P.  129.    See  Rex  v.  Froad\  ante,  p.  595. 


3.  Uttering. 

Uttering  in  England  a  forged  note,  payable  in 
Ireland  only,  was  within  the  forgery  acts  prior  to 
the  11  Geo.  4  &  1  Will.  4.  c.  66.  Rex  v.  Kirk- 
wood,  M.  C.  C.  R.  311— Fifteen  judges.  [This 
is  novo  regulated  by  s.  30  of  the  stat.  11  Geo.  4  Se 
1  WUL  4,  c.  66.] 

The  uttering  a  bill  with  a  genuine  indorsement, 
under  pretence  of  being  the  indorsor,  will  not 
subject  the  party  to  an  indictment  as  for  uttering 
a  forged  instrument,  as  it  is  only  a  misdemean- 
our. Rex  v.  Hevey,  R.  &  R.  C.  C.  407,  n.;  2 
East,  P.  C.  556,  856 ;  1  Leach,  O.  C.  229. 

Forging  a  bill  payable  to  the  prisoner's -own 
order,  and  uttering  it  without  an  indorsement  as 
a  security  for  a  debt,  is  a  complete  offence,  if 
done  with  a  fraudulent  intent,  the  bill  having 
been  issued  to  obtain  credit,  though  as  a  pledge 
only.    Rex  v.  Birkett,  R.  &  R.  C.  C.  86. 

■  It  is  not  sufficient  to  make  a  person  a  princi- 
pal in  uttering  a  forged  note,  that  he  came  with 
the  utterer  to  the  town  where  it  was  uttered,  went 
out  with  him  from  the  inn  at  which  theyput  up 
a  little  before  be  uttered  it,  and  joined  him  again 
in  the  street  a  short  time  after  the  uttering,  and 
at  some  little  distance  from  the  place  of  uttering, 
and  ran  away  when  the  utterer  was  apprehended. 
Rex  v.  Davis,  R.  &  R.  C.  C.  113. 

If  a  wife,  by  the  incitement  of  her  husband, 
knowingly  utters  in  his  absence  a  forged  order 
and  certificate  for  the  reception  of  prize  money, 
under  43  Geo.  3,  c.  123,  they  may  be  indicted 
together,  she  as  a  principal  on  the  statute,  and 
he  as  an  accessory  before  the  fact,  at  common 
law;  and  if  convicted  she  might  have  been  pun- 
ished with  death,  and  he  by  fine  and  imprison- 
ment   Rex  v.  Morris,  2  Leach,  C.  C.  1096. 

Persons  privy  to  the  uttering  of  a  forged  note, 
by  previous  concert  |with  the  utterer,  but  who 
were  not  present  at  the  time  of  uttering,  or  so 
near  as  to  be  able  to  afford  any  aid  or  assistance, 
are  not  principals,  but  accessories  before  the  fact 
Rex  v.  Shares,  R.  At  R.  C.  C.  25;  2  East,  P.  C. 
974. 

If  several  plan  the  uttering  of  a  forged  order 
for  payment  of  money,  and  it  is  uttered  accord- 
ingly by  one  in  the  absence  of  the  others,  the 
actual  utterer  is  alone  the  principal.  Rex  v.  Bad- 
cock,  R.  At  R.  C.  G.  249. 

Where  a  prisoner,  charged  with  uttering  a 
forged  note  to  A.  Bn  knowing  it  to  be  forged, 
gave  forged  notes  to  a  boy  who  was  ignorant  of 


brought  back  the 

prisoner : — Held,  ,,    , 

prinner  to  A.  B.     Sex  v.  Gil**,  Car.  C.  L.  191 
fe.  &  H.  166. 

Persons  not  present,  nor  sufficiently  mat 

ee  it  the  time  of  altering  forged 
t  principals,  although  the;  may  be 
a  before  the  fact     Rex  v.  Stewart,  R. 
&.R.C.C.363. 


79,  it  mast  have  been  parted  with  or  tendered,  i 
offered,  or  utcii  in  mine  way  to  fret  money  c 
credit  upon  it.  Rex  v.  Shuiard,  R.  &  R.  C.  ( 
300. 

Showing  a  man  an  instrument,  the  uttering  of 
which  would  be  criminal,  though  with  an  intent 
of  raising  a  false  idea  in  him  of  the  party's  sub- 
stance, is  not  an  ottering  or  publishing  within 
ithe  statute.  Id. 

Nor  will  the  leaving  it  afterwards,  sealed  up. 
■with  the  person  to  whom  it  wa*  shown,  under 
■cover,  that  he  may  take  charge  of  it,  as  being  too 
valuable  to  be  carried  about,  be  an  uttering  or 
publishing.  Id. 

The  offence  of  disposing  and  nutting  away 
forged  bank-notes  ia  complete,  although  the  por. 
son  to  whom  they  are  disposed  was  an  agent  for 
the  bank  to  detect  ulterera,  and  applied  to  (he 
prisoner  to  purchase  forged  notes,  and  had  them 
delivered  to  him  as  forged  notes,  for  the  purpose 
"  >m.  Ren  v.  IhMrn,  R.  A.  K  " 
C.  C.  1019 ;  2  Taunt.  334. 

A  bill  was  addressed  to  Messrs.  Williams  Si. 
Co.,  bankers,  Birchin  Lane,  London,  and  there 
might,  at  that  lime,  have  been  a  3  on  the  lower 
left  band  corner  of  the  bill)  the  prisoner  was 
asked  at  the  time  whether  the  acceptors  were 
Williams,  Birch,  &  Co.,  and  his  answers  im. 
ported  that  they  were.  Williams,  Birch,  Sc  Co. 
lived  at  No.  30,  Birchin  Lane,  and  it  was  not 
their  acceptance.  There  were  no  known  bankers 
in  London  using  the  style  of  Williams  &  Co.  bat 
them ;  but  at  No.  3,  Birchin  Lane,  the  name  of 
-Williams  or  Co."  was  on  the  door;  and  some 
bilk  addressed  to  Messrs.  Williams  A.  Co.,  bank- 
ers, Swansea,  had  been  accepted,  payable  at  No. 
3,  and  had  been  paid  there.  There  was  no  evi- 
dence who  lived  at  No.  3,  hit  another  bill  of  the 
same  tenor  as  that  in  question,  drawn  by  the  pri 
•oner,  had  been  accepted  there : — Held,  that,  on 
these  facts  the  prisoner  was  improperly  convict- 
ed of  uttering  a  forged  acceptance,  knowing  it  to 
be  forged.    Rex  v.  Watt*,  R.  At  R.  C.  C.  436;  3 

B.  &,  B.  197. 

If  a  person  knowingly  deliver  a  Urged  bank- 
mate  to  another,  who  knowingly  utters  it  accord- 
ingly, the  prisoner,  who  delivered  such  note  to  be 
pal  on;  might  have  been  convicted  of  basing  dis- 
posed and  pnt  away  the  same,  on  the  stat  15 
Goo.  2,  c.  13,  s.  11.     Rex  v.  Palmer,  S.  &.  S,  C. 

C.  79;  IN.  R.  96;  8  Leach,  C.  C.  378. 
Uttering  a  forged  bill  of  exchange,  nut  porting 


drawer's.  ft«  v.  Wicis,  R.  i.  E.  C  C.  H»-Dia 
Bayley. 
And  such  an  instrument  it  .  tail  of  atkuf. 


4,  Qftnet*  enwetttd  vita  FVpnj 
1  Wiii.  4,  t.66. 

At  to  penemtting  statUsUcri,  M  safe,  W, 

Procuring  a  person  to  forge  i  bill  «■*«« 
capital  offence.     Hex  v.  Morris,  Bajl  Bit,  * 

Procuring  to  utter,  a  common  felony  a!;.  M. 

Giving  a  confederate  a  forged  tank-mB.** 
he  may  utter  it,  ia  a  diaposing  sid  pntiujisH 
thereof:     fl«  v.  Painter,  BijL  Bilk,  <». 

Therefore  if  A.  delivered  to  B.  a  forged  s»k 
note,  to  be  put  off  by  the  latter,  this  wbi  ■*■ 
posing  of  and  putting  away"  bj  A.  wilih  ■ 
15Goo.2,cl3,s.ll.  s&xv.PaAarr,lK.l* 
And  *M  Brook*  v.  Warwick,  2  Stark  J* 

The  intent  to  defraud  the  bank  asusMe-fc 

fence  of  feloniously  disposing  of  sod  s*«t 
away  counterfeit  bank-notes,  and  it  is  a*  *" 
away  by  the  circumstance  that  the  naavor 
furnished  by  the  prisoner  in  conaninraot  dm 
application  made  by  an  agent  emplond  tie* 
by  the  bank,  and  that  they  were  otutennlo" 
■s  forged  notes,  for  the  purpose  of  bebf  $f* 
ofby  thai  agent.     Rex  v.  HoU**,  2  iW » 


of  by  that  agent. 

Semble,  that  without  the  actoal  V**** 

forged  notes,  if  they  had  bean  not  is  aoir" 

person's  control  and  by  kis  ""*** 

ion  might  have  been  mcueteii  «*'» 

U  6,  for  having  them  in  his  cask* » 

possession.     Sex  v.  Rowley,  R.  &  1.  C.  C  111 

Where,  on  an  indictnsonl  en  45  Gw.U« 

s.  6,  for  knowingly  and  wittingly  honag  ■  ■ 

"       forged  Bank  of  Esflinll  ■***» 

jwrai  ual  the  prisoner  being  snspwt**"  ■"■ 

ing  such  in  his  possession  waa  rsancatsdbffc' 

sell  him  some,  which  ho  mid  be  wo*** 

accordingly  paid  him  for  them ;  lie  ■"** 

n  went  out  as  he  said  to  fetch  the  at**" 

his  return  said,  "  he  bad  pot  than  is"* 

*  in  a  particular  place,"  which  be  oW** 

A.  then  went  to  look  for  the  notes,  ana  «£ 

sonar  fallowed  him,  bat  whilst  A.  •"•.■**"' 

for  them,  the  prisoner  threw   a  —*■ 

place,  and  said  there  they  are;  A,  •jJ'Jt" 

there,  found  the  notes  in  an  aid  skos  >-***: 

the  prisoner  had  a  sufficient  possssasa  «■■ 

"  e  meaning  of  the  statulo.  U. 

Semble,  that  ovary  ottering  of  fag*  ** 

ss  the  same  aa  having  them  in  sehsJ  «■**! 

id  possession  within  the  statata.  M- 

awr/aj* 


Semble,  that  where  a 


totally  •afferent  purpoen,  it  waa  a»oasBO»«" 
41  Oat  3,  c  67,  m.  4,  for  a  pen*-  has" »■» 
"       thing  ,«wei«e«f7  inc*a»mtW— /■- 


'«•»«.  t-t*-***1 


I 

r 

i 
» 


woiOQ  ne  pays  w  d»;  me  novo  is  anerwaras 
■Copped  ajb  the  btnk  u  a  forged  note,  and  is 
brought  by  an  inspector  to  A^  who  immediately 
pays  to  B.  the  amount  of  the  note,  and  refuses 
to  give  it  up  to  the  inspector,  insisting  on  his 
right  to  retain  it,  in  order  to  recover  the  amount 
from  the  person  from  whom  he  received  it  The 
inspector,  in  the  absence  of  all  circumstances  of 
suspicion,  is  not  Justified  in  charging  A.  before 
a  magistrate  with  feloniously  having  the  note  in 
his  possession,  knowing  it  to  be  forged,  for  the 
purpose  of  compelling  him  to  give  up  the  note. 
By  possession  under  the  stat  45  Geo.  3,  c.  69, 
was  meant  the  original  possession  of  a  note  ac- 
quired in  an  illegal  mode,  and  not  a  subsequent 
possession,  like  the  above,  where  the  original  pos- 
session was  legal  Brooks  v.  Warwick,  2  Stark. 
aSsV-EUenborough. 

5.  Indictment. 

It  is  only  necessary  to  aver  a  general  intent  to 
defraud  A.  B^  without  setting  out  the  manner 
in  which  that  fraud  was  to  be  effected.  Rex  v. 
Powell,  2  W.  Black.  787. 

u  As  follows"  is-  a  sufficient  averment  of  the 
tease  of  si  forged  receipt  in  an  indictment.  Id, 

Alleging  that  the  prisoner  forged  a  bill  or  note 
"  as  follows"  implies  that  what  follows  is  in  the 
Very  words  of  the  bill  or  note,  and  makes  it  ne- 
cessary to  prove  the  bill  or  note  verbatim.  Rex 
v.  Powell,  Bay].  Bills,  445. 

And  if  the  bill  or  note  contain  figures,  the  in- 
dictment may  follow  it  in  that  respect    Id. 

In  an  indictment,  the  words,  u  in  manner  and 
form  following,  that  is  to  say,"  do  not  bind  the 
party  to  recite  the  instrument,  eYc^  verbatim, 
nor  render  a  men  formal  omission  or  mistake 
final.    Bex  v.  Any,  1  Doug).  193. 

All  indictments  for  forgery  must  have  set  out 
the  forged  instrument  in  words  and  figures.  Rex 
t.  Mason,  1  East,  180.  But  tee  the  stat.  2  $  3 
fRS.  4,  c.  123,  s.  3. 

An  indictment  for  forgery  is  bad  if  it  describe 
the  bill  or  note  as  signed  by  the  person  whose 
name  is  supposed  to  have  been  forged.  Rex  v. 
Carter,  Bayl.  Bills,  446. 

An  indictment  for  forging  &  neper  writing  pur- 
porting to  be  the  will  of  A.  B.  is  good.  Rex  v. 
Birch,  2  W.  Black.  790. 

A  count  charging  a  prisoner  with  uttering  a 
forged  bill,  with  intent  to  defraud  A.  B.,  and  set- 
ting out  the  bill  with  the  acceptance  upon  it,  is 
not  supported  by  proving  that  the  prisoner  utter. 
ed  the  bill,  and  that  the  acceptance  on  it  was  a 
.forgery.    Rex  v.  Harwell,  6  C. &  P.  14a 

A  count  stated  that  the  prisoner  had  a  bill  in 
his  pisssjaisn  (which  was  set  out)  with  a  forged 
acceptance  on,  it,  (which  was  also  set  out,)  and 
that  he,  knowing  the  acceptance  to  be  forged,  ut- 
tered the  bill  with  intent  to  defraud  A.  B.  :— 
Held,  not  good.  Id. 

In  an  indictment  charging  that  defendant  hav. 
in  his  possession  a  bu  or  exchange,  purport- 


ana  uesenpuan  oi  j.  sung,  iorgeu  ine  acceptance 
of  the  said  J.  King,  8lc^  is  bad,  because  the  word 
"  purport"  means  what  appears  on  the  face  of  the 
instrument,  and  the  bill  did  not  purport  to  be 
drawn  on  J.  King.  Rex  v.  Reading',  1  East,  180, 
n. :  S.  P.  Rex  v.  Gilchrist,  I  East,  ISO,  n. 

So,  where  an  indictment  charged  that  the  bill 
purported  to  be  directed  to  Richard  Down,  Henry 
Thornton,  John  Freer,  and  John  Cornwall,  jun., 
by  the  name  and  description  of  Messrs.  Down, 
Thornton,  &  Co.    Rex  v.  EdsaU,  1  East,  180,  n. 

Where  the  forging  is  by  alteration,  the  indict- 
ment may  charge  that  the  .prisoner  forged  the  al- 
tered indorsement,  or  that  he  altered  by  forging, 
for  altering  is  forging.  Rex  v.  Teague,  Rem  v. 
Elsworth,  BayL  Bills,  443. 

An  indictment  which  charges  a  forged  check 
to  be  u  a  warrant  and  order  for  the  payment  of 
money,  which  said  warrant  and  order  are  in  the 
words  and  figures  following,"  is  good.  Rex  v. 
Crowther,  5  C.  &  P.  316 — Bosanquet 

Where  a  prisoner  was  convicted  of  forging  an 
instrument  (purporting  to  be  a  Prussian  note) 
in  a  foreign  language,  but  no  count  in  the  indict, 
ment  contained  an  English  translation  of  the 
note;  judgment  was  ordered  to  be  arrested.  Rex 
v.  Goldstein,  7  Moore,  1;  10  Price,  88;  3  B.  & 
B.  201 ;  Bayl.  Bills,  444. 

Upon  an  indictment  for  publishing  a  forged  re- 
ceipt for  money,  witb  the  name  Stephen  Withers, 
etc.,  for  the  sum  of  ll.  4s.,  it  was  held  sufficient 
to  set  forth  only  the  receipt  itself  as  follows: 
"  8th  March,  1773.  Received  the  contents  above 
by  me,  Stephen  Withers ;"  without  setting  forth 
the  account  itself  to  which  such  receipt  referred, 
and  at  the  foot  of  which  it  was  subscribed;  that 
account  being  only  evidence  to  make  out  the 
charge.    Rex  v.  Testick,  1  East,  181,  n. 

An  indictment  charged  that  a  precept  bad  been 
issued  to  Christopher  Hindle,  high  constable  of 
B.,  to  collect  212.  lis.  Adn  and  that  a  receipt  for 
211.  lis.  id.  had  been  forged,  by  falsely  cementing 
to  the  said  precept,  at  the  foot,  a  receipt  in  the 
handwriting  of  Henry  Hargreaves,  of  the  tenor 
following, **  1825,  received  H.  H."  which  had  been 
before  then  written  by  Hargreaves  for  other 
money,  and  that  the  prisoner  uttered  it  with  in- 
tent to  defraud  Hargreaves.  This  was  held  bad,, 
because  there  was  nothing  to  show  what  the  initials 
H.  H.  meant,  and  nothing  to  show  what  connec- 
tion Hargreaves  had  with  Hindle,  or  with  the  re- 
ceipt   Rex  v.  Barton,  R.  <fe  M.  C.  C.  R.  141. 

An  indictment  for  forging  the  word  "  settled,'* 
at  the  bottom  of  a  bill  of  parcels,  importing  that 
the  bill  had  been  paid,  must  show  by  proper  aver- 
ments that  it  is  a  receipt,  although  stat.  35  Geo. 
3,  c  55,  says  that  such  a  memorandum  shall  be 
deemed  and  taken  to  be  a  receipt  Rex  v.  Thomp- 
son, 2  Leach,  C.  C.  910. 

An  indictment  for  forging  a  scrip  receipt,  sign, 
ed  UC.  Olier,"  stating  u  with  the  name  C.  oPier 
thereunto  subscribed,  purporting  to  have  been 
signed  by  one  Christopher  Olier,  and  to  be  a  re- 
ceipt of  the  said  Christopher  Olier,*'  is  bad ;  for 
aC.  OHssr  does  not  upon  the  face  of  it  purport 


to  beChristopner  Oiiet ;  bat  an  indictment  mating 
the  tenor  only,  without  any  purporting,  is  good. 
Rex  v.  Reeves,  2  Leach,  €.  G  806. 

In  an  indictment  for  forcing  a  bill  of  exchange, 
all  the  judges  held  that  it  need  not  be  stamped 
before  it  could  be  received  in  evidence,  though 
the  23  Geo.  3,  c  49,  imposing  a  duty  on  such  in- 
struments, expressly  says  that  no  bill  of  exchange 
shall  he  received  in  evidence  unless  it  is  first 
duly  stamped.  Rex  v.  Hawkeswood,  2  T.  R.  606  n. 

In  an  indictment  for  uttering  a  forged  bank- 
note,  the  words  "  purporting  to  be  a  bank-note*1 
mean  that  the  note  upon  the  face  of  it  appears  to 
be  a  bank-note,  and  the  want  of  such  appearance 
cannot  be  supplied,  so  as  to  support  the  indict- 
ment, by  any  representation  of  the  party  when  he 
disposed  of  it    Rex  v.  Jones,  1  Dougl.  300. 

In  an  indictment  for  feloniously  disposing  and 
putting  away  counterfeit  bank-notes,  it  is  not  ne- 
cessary to  aver  to  whom  the  note  was  so  disposed 
of.    Rex  v.  Holderx,  2  Taunt.  334 

An  indictment  for  forgery  or  for  uttering  a 
forged  instrument  must  set  it  forth  in  words  and 
figures.    Rex  v.  Mason,  2  East,  P.  C.  975. 

That  the. court  may  see  whether  it  be  an  in- 
strument within  the  statutes  against  this  offence. 
Rex  v.  Lyon,  2  Leach,  C.  G.  597 ;  2  East,  P.  C. 
933.    But  906  the  slat.  2  $  3  Will.  4,  c.  123,  s.  3. 

An  indictment  stating  the  tenor  of  a  note  is 
sustained  by  proof  that  the  attestation  of  the 
witness,  and  the  words  "  M.  W.  her  mark,**  were 
added  after  the  prisoner's  signature,  though  on 
the  same  occasion.  Rex  v.  Dunn,  2  East,  P.  C. 
976 :  8.  C.  not  S.  P.  1  Leacb,  C.  C'57. 

An  indictment  for  forging  a  paper  writing  pur- 
porting to  be  a  will  is  good.  Rex  v.  Birch,  1  Leach, 
C.  C.  79;  2  East,  P.  C.  980;  2  W.  Blatk.  790. 

Where  an  indictment  on  41  Geo.  3,  c.  57,  s.  52, 
stated  that  the  prisoner  knowingly  and  without 
any  authority  from  a  certain  corporate  company 
called,  &cv  had  in  his  custody  a  certain  plate  on 
which  was  engraved  part  of  a  promissory  note, 
purporting  to  be  the  promissory  note  of  the  said 
company,  and  it  appeared  in  evidence  that  this 
company  carried  on  the  business  of  bankers,  al- 
though incorporated  for  a  totally  different  pur- 
pose : — Held,  that  the  indictment  was  bad,  having 
omitted  to  aver  that  the  company  "  carried  on  the 
business  of  bankers.*'  Rex  v.  Catapodi,  R.  &  R. 
C.  C.  65. 

An  indictment  for  uttering  a  forged  receipt  for 
money,  which  sets  out  the  receipt  in  terms,  need 
not  set  forth  the  bill  of  items  to  which  the  receipt 
refers,  as  that  is  matter  of  evidence.  Rex  v. 
Testick,  2  East,  P.  C.  925 :  &  P.  Rex  v.  Thomp- 
son, 2  Leach,  C.  C.  632,  n. ;  1  East,  181,  n. 

If  any  part  of  a  true  instrument  be  altered, 
the  indictment  may  lay  it  to  be  a  forgery  of  the 
whole  instrument  Rex  v.  Dawson,  2  East,  P. 
C.978;  IStr.  19. 

For  every  alteration  of  a  true  instrument  makes 
it  a  forgery  of  the.  whole.    Id. 

An  indictment  for  forging  a  bill  of  exchange, 
stating  it  to  be  signed  by  H.  H.  instead  of  pur- 
porting only  to  be  so  signed,  the  signature  itself 


a  lbrgary,  is  bad/  Jtar  ?.  <Mff,*B4 
P.  CT  985. 

A  superfluous  description  of  tin  atfrtflsJ 
forged  is  not  fatal.  Therefore  an  indictment  hr 
forging  a  bond,  laying  it  to  be  u&  bonds* 
writing  obligatory,  was  good  upon  the  sit! 
Geo.  2,  c.  25,  though 'both  terms  won  wdnfc 
statute  J  and  a  bond  is  a  writing  oUigtlorv  ,ftoa) 
the  convene  do  not  hold  generally.  Bui.  Do- 
nett,  2  East,  P.  C.  986;  2  Leach,  C.C58L 

An  indictment  on  2  Geo.  2,  c.  25,  cbwfaffrs 
the  prisoner  feloniously  altered  a  bill  by  sabs; 
forging,  and  adding  ac{^er,e^wufsoa,tsNp 
the  words  of  the  .statute  were,  "if  any  km 
shall  falsely  make,  or  forge,  counterfort,  it* 
Rex  v.  Elsworth,  2  East,  P.  C.  986. 

And  it  need  not  be  averred  that  tbsblw 
tendered  to  the  party  with  intent  to  defhadifasi 
the  offence  is  laid  to  have  been  committed,* 
in  what  other  manner  he  could  be  deftssM 
though  his  name  did  not  appear  on  the  0;  to 
that  is  matter  of  evidence.    Id. 

An  indictment  for  presenting  a  fafedosks 
W.  L.,  treasurer,  otc,  pretending  H  wif  psm, 
and  obtaining  from  W.  L.  under  it  4L  lOfctt* 
after  charging  that  the  prisoner,  with  toto* ■ 
cheat,  &&,  the  treasurer,  Dissented  the  •»*. 
and  that  he  knowingly,  eic^  pretended  it  •»» 
genuine  order,  proceeded,  **  and  so  the  jus* 
&c^  say  that  the  prisoner,  on  the  day  ssi  js* 
fee,  did  obtain  the  said  sum  of  4L  Iw.  6i;  W 
the  intent  to  cheat  and  defraud  W.Lwsj* 
stated  in  that  part  of  the  indictment,  norwiifc 
obtaining  charged  to  have  been  enacted  ta**n|lj 
and  designedly ;  the  indictment  held  bei  t"i 
Rushworth,  R.  &,  R,  C.  C.  317;  1  Stark. 3* 


In  an  indictment  for  forgery,  so  amsssJi 
a  general  intent  to  defraud  is  sanVisn*,  «&** 
setting  out  the  particular  mode  by  ***** 
fraud  was  intended  to  be  effected  Res  v.f*jA 

1  Leach,  C.  C.  77;  2  East,  P.  C.  976;  S». 
Black.  787:  BayL  Bills,  445. 

An  indictment  on  45  Geo.  3,  c  89,  &  *J* 
ing  forged  notes,  need  not  have  stated  to*1* 
the  notes  were  disposed ;  it  was  sufficient  to** 
that  the  prisoner  disposed  of  the  notes  vft  ■** 
to  defraud  the  Bank,  he  knowing  then  ****** 
to  be  forged.    Rexr.  Hotden,VL*L  H.CLGW; 

2  Leach,  C.  C.  1019 ;  2  Taunt  334. 

Even  though  the  person  to  whoa  they** 
disposed  purchased  them  as  and  fcr,  t»d  h*» 
them  at  the  time  to  be,  forged  w***u*^' 
chased  them  upon  his  own  sobatotiea,  sw  ■ 
agent  for  the  bank,  for  the  very  psBjsjsioftnsj' 
ing  the  offenders  to  justice.  hL 

In  an  indictment  for  forgery,  a  deKripBJS* 
a  common  intent  of  the  person  mtoadedtslt* 
frauded  is  sufficient.  Rex  v.  Lssefl,  1  U**r 
C.  248;  2  East,  P.O.  990. 

In  an  indictment  for  forging,  theew«X*r* 
porting  to  be  a  bank-note,"  mean  that  #•  ■** 
ment  upon  the  face  of  it  appears  Is  s*  ale* 
note:  and  the  want  of  seek  appears**  ***** 
be  supplied  by  the  rem  escalation  ef  sV  Pj? 
uttering  it  Rex  v.  Asms.  1  Leaoh,  CO*'' 
2  East,  P.  C.  883;  I  DoejgLJOS. 
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An  indictment  for  forging  a  bill  of  exchange, 
stating  that  it  purported  to  be  directed  to  John 
King  by  the  name  and  description  of  John  Ring, 
Esq.,  is  bad ;  for  the  purport  of  an  instrument  is 
that  which  appears  on  the  face  of  it  Rex  v.  Read- 
ing, 2  Leach,  C.  C.  590 ;  East,  P.O.  952, 981. 

A  bank  post-bill  cannot,  in  an  indictment  for 
forging  or  uttering,  be  described  as  a  bill  of  ex- 
change ;  but  it  may  be  described  as  a  bank  bill  of 
exchange.    Rex  v.  Birkett,  R.  &  H.  C.  C.  251. 

Discharging  one  indorsement,  and  inserting 
another,  or  making  it  thereby  a  general  instead 
of  a  special  indorsement,  may  be  described  as 
altering  an  indorsement  Rex  v.  BirkeU,JL  & 
R.  C.  C.  251. 

An  indictment  stating  that  the  prisoner  forged 
a  certain  paper  instrument,  partly  printed  and 
partly  written,  in  the  words  and  figures  following, 
that  is  -to  say,  &c«,  was  held  to  be  bad  in  form,  as 
it  did  not  state  what  the  instrument  was  in  re- 
spect of  which  the  forgery  was  committed,  nor 
how  the  patty  signing  it  had  authority  to  sign  it 
Rex  v.  Wilcox,  R.  &  R.  C.  C.50. 

An  indictment  for  forgery  stated  the  offence 
to  have  been  committed  in  the  county  of  Not- 
tingham, and  it  was  proved  to  have  been  com- 
mitted in  the  county  of  the  town : — Held,  that 
although  under  the  38  Geo.  3,  c.  52,  it  was  triable 
in  the  county  at  large,  the  offence  should  have 
been  laid  in  the  county  of  the  town.  Rex  v. 
MeUon,  R.  6c  R.  C.  C.  144.  And  see  Rex  v.  Corah, 
2  Ruse.  C.  &  M.  374. 

An  indictment  on  43  Geo.  3,  c  139,  s.  1,  for 
forging  a  Prussian  treasury  note,  stated  the  note, 
as  it  was,  in  a  foreign  language,  but  contained  no 
English  translation  of  it:  jugdment  was  arrested 
on  the  ground  that  the  indictment  ought  to  have 
contained  such  translation.  Rex  v.  Goldstein,  R. 
&  R.  C.  C.  473;  3  B.  &  B.  201. 

Semble,  that  the  word  "  purporting,*'  in  the  43 
Geo.  3,  c.  139,  s.  1,  rather  referred  to  the  person 
by  or  on  whose  behalf  the  instrument  was  issued 
than  to  the  form  of  the  instrument    Id. 

If  a  statute,  as  24  Geo.  3,  c  51,  impose  a  duty 
on  hats,  and  direct  a  stamp  on  paper  tickets,  de- 
noting such  duty,  to.be  affixed  to  each  hat  sold ; 
and  a  subsequent  statute,  as  36  Geo.  3,  c  125, 
enact,  that  so  much  of  the  former  statute  as  re- 
lates to  stamped  paper  tickets  shall  cease,  and 
that  a  stamp  denoting  the  duties  imposed  by  the 
former  act  shall  be  affixed  on  the  lining  of  each 
bat,  an  indictment  expressly  on  the  latter  statute 
concluding  in  the  singular  number  is  good.  Rex 
V.  Collins,  2  Leach,  C.  C.  827. 

An  indictment  for  forging  a  transfer  of  stock 
is  good,  although  the  stock  had  never  been  ac- 
cepted by  the  person  in  whose  name  it  stood,  and 
although  the  transfer  was  not  witnessed  according 
to  the  rules  and  directions  of  the  bank.  Rex  v. 
Gade,  2  Leach,  C.  C.  732 ;  2  East,  P.  C.  874. 

An  indictment  for  forging  a  bill  of  exchange 
directed  to  Ransom,  Moreland,  and  Hammersley, 
stating  that  it  purported  to  be  directed  to  George 
Lord  Kinnaird,  William  Moreland,  and  Thomas 


for  the  purport  and  tenor  are  repugnant  Rex  v. 
OUchrist,  2  Leach,  C.  C.  657 ;  2  East,  P.  C.982 : 
&  P.  Rex  v.  Edsall,  2  East,  P.  C.  984. 

If,  on  an  indictment  for  forgery  being  presented 
to  the  grand  jury,  it  appear  that  the  forged  in- 
strument cannot  be  produced,  either  from  its 
being  in  the  hands  of  the  prisoner,  or  from  any 
other  sufficient  cause,  the  jjrand  jury  may  re- 
ceive secondary  evidence  of  its  contents.  Rex  v. 
Hunter,  3  C.  &  P.  591.— Park. 

An  indictment  for  forgery  being  presented  to  ■ 
the  grand  jnry,  a  witness  declined  to  produce 
certain  deeds  before  them: — Held,  that  if  the 
deeds  formed  a  part  of  the  evidence  of  the  wit- 
ness's title  to  his  own  estate  he  was  not  compel- 
lable to  produce  them,  but  that  if  they  did  not  the 
grand  jury  might  compel  their  production.  Rex 
v.  Hunter,  3  C.  &  P..  591— Park  and  Parke. 

On  an  indictment  for  uttering  a  forged  deed,  it 
appeared  that  the  deed  alleged  to  have  been  forged 
was  produced  in  evidence  by  the  prisoner's  at* 
torney  on  the  trial  of  an  ejectment,  in  which  the 
prisoner  was  lessor  of  the  plaintiff;  and  that, 
after  the  trial,  it  was  returned  to  the  prisoner's 
attorney : — Held,  that  if  the  prisoner  did  not  pro- 
duce the  deed,  he  having  had  notice  to  produce ' 
it,  secondary  evidence  might  be  given  of  its  con- 
tents, without  calling  his  attorney  to  prove  what 
he  had  done  with  the  deed,  If,  as  secondary 
evidence  of  the  contents  of  the  deed,  the  draft 
be  given  in  evidence,  and  in  the  draft  words  be 
abbreviated,  which,  in  the  setting  out  of  the  deed 
in  the  indictment,  are  put  in  words  at  length,  it 
will  be  for  the  jury  to  say  whether  they  think 
that  the  words  abbreviated  in  the  draft  were  in- 
serted at  length  in  the  deed  itself.  Rex  v.  Hunter,' 
4  C.  &  P.  128— Vaughan. 

If  a  forged  deed*  be  in  the  possession  of  a  pri- 
soner, who  is  indicted  for  forging  it,  the  prose- 
cutor is  not  entitled  to  give  secondary  evidence 
of  its  contents,  unless  he  has,  a  reasonable  time 
before  the  commencement  of  the  assizes,  given 
the  prisoner  notice  to  produce  it ;  and  a  notice 
given  to  the  prisoner  during  the  assizes  is  too 
late;  but  if  the  prisoner  has  said  that  he  has  de- 
stroyed the  deed,  no  notice  to  produce  it  will  be 
necessary.  A.  was  charged  with  forgery,  and  B. 
was  examined  on  oath  before  the  magistrate  as  a 
witness  against  A.;  after  this,  B.  was  himself 
charged  with  a  different  forgery : — Held,  that  the 
deposition  of  B.  was  evidence  against  him  on  his 
trial  for  the  forgery,  notwithstanding  that  it  was 
taken  on  oath.  Rex  v.  Haworth,  4  C.  &  P.  254— 
Parke. 


6.  Evidence. 

Upon  an  indictment  for  disposing  of  and  put; 
ting  away  a  forged  bank-note,  knowing  it  to  be 
forged,  the  prosecutor  may  give  evidence  of  other 
forged  notes  having  been  uttered  by  the  prisoner, 
in  order  to  prove  his  knowledge  of  the  forgery. 
Rex  v.  WyUe,  1 N.  R.  92 :  &  P.  Rex  v.  TaUersaU, 
lN.R.93,n.;  and  Rex  v.  fall,  1  Camp.  324. 

So,  proof  that  a  prisoner  had  in  his  possession 


Hammersley,  by  the  names  and  description  ofl  other  bills  or  notes  of  the  same  kind  is  admissi. 
Ransom,  Moreland,  and  Hammersley,  is  badjlble.    Rex  v.  Hough,  Bayl.  Bill,  447. 
Vol.  I.  i  A 
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80,  proof  that  he  pointed  out  where  such  others 
were  hid.    Rex  v.  Rowley,  Bayl.  Bills,  44a 

And  evidence  may  bo  given  of  the  prisoner's 
general  conduct  at  other  utterings  of  the  same 
sort  of  bills  or  notes,  and  that  he  passed  by  dif- 
ferent names.    Rex  v.  Millard,  BayL  Bills,  419. 

The  finding  a  forged  bill  in  the  custody,  of  a 
person  is  no  evidence  that  it  was  forged  in  the 
county  where  it  was  found,  though  under  cir- 
cumstances of  great  suspicion.  Hex  v.  Crocker, 
2  Leach,  C.  C.  987 ;  2  N.  R.  87. 

Where  a  prisoner  forgfed  a  note  in  the  county 
of  8n  and  some  time  afterwards  removed  into  the 
county  of  W.,  where  he  was  taken  into  custody 
with  the  note  in  his  possession;  and  where  the 
indictment  was  laid.  On  a  question  that  it  ought 
to  have  been  laid  in  the  county  of  S.:*— Held, 
that  the  fact  of  the  note  being  found  in  the  pri- 
soners possession  in  W-,  where  he  had  resided 
some  months,  was  evidence  to  go  to  the  jury  of 
having  fkbricateffit  there,  m. 


Finding  a  note  forged  by  A.  in  the  hands  of 
R,  who  uttered  it  in  the  county  of  M.,  in  which 
also  A.  was,  though  not  present  at  the  fact  of  ot- 
tering, is  no  evidence  of  the  note  having  been 
forged  by  A.  in  that  county,  though  other  notes 
of  the  same  kind  were  also  there  found  upon  him. 
Sex  v.  Parkee,  2  East,  P.  C.  993. 

A  forged  bill  was  found  upon  A.,  who  then 
resided  in  Wiltshire,  and  had  resided  there  about 
a  year  under  a  false  name,  but  which  bill  bore 
date  at  a  time  when  A.  lived  in  Somersetshire,  an 
the  neighbourhood  of  the  person  whose  signature 
was  forged,  and  more  than  two  years  previous  to 
the  period  of  the  bill  being  found  upon  him.  On 
an  indictment  of  A.  for  forgery  of  the  note  in 
Wiltshire,  this  was  held  not  to  be  sufficient  evi- 
dence of  the  offence  having  been  committed  in 
that  county.    Rex  v.  Crocker,  2  N.  R.  87. 

Where  a  prisoner  forged  the  name  of  his  co- 
trustee, to  a  power  of  attorney  for  selling  stock, 
standing  in  their  joint  names,  and  the  forgery 
being  discovered,  the  stock  was  not  sold ; — Held, 
that  such  trustee  was  a  competent  witness  to 

rove  the  forgery  by  the*  prisoner.    Rex  v.  Wait, 
Moore,  473;  1  Bing.  121;  11  Price,  518. 

Upon  an  indictment  for  forging  and  uttering  a 
forged  acceptance  to  a  bill  of  exchange  in  pay- 
ment for  goods,  which  the  prisoner  had  promised 
to  pay  for  by  an  acceptance  of  a  London  banker, 
the  bill  was  addressed  to  and  purported  to,  be 
accepted  by  Messrs.  Williams  &  Co.,  bankers,  3, 
Birchin  Lane,  London;  and  it  was  proved  that 
Messrs.  Williams,  Burgess,  &,  Co*,  bankers,  of 
No.  20  in  that  lane,  had  not  accepted  the  bill, 
and  that  there  were  no  other  bankers  of  that 
name  in  London ;  it  being  proved  that  there  was 
a  brass  plate  on  the  door  of  No.  3,  having  the 
words  Williams  &  Co.  thereon ;  but  there  was  no 


should  be  produced,  If  witnesses  acqsjsjsasi  wtt 
his  hand-writing  state  that  the  signtiurf  to  ikt 
note  is  not  in  his  hand-writing.  Bank  Ftsnov 
tons,  R.  Sl  R,  C.  C.  37a 

On  an  indictment  for  forging  a  bank-note,* 
letter  purporting  to  come  from  the  prinscrv 
brother,  and  left  by  the  postman  pursuant  to  ito 
direction,  at  the  prisoners  lodgings,  after  at  isj 
apprehended  and  during  his  connneaieat,  bet 
never  actually  in  his  custody,  cannot  be  ietd  ■ 
evidence  against  him  on  his  trial  Res  f.fls*, 
2  Leach,  C.  C.  820. 

On  an  indictment  on  stat  9  Geo.  2,  e.SS,fr 
uttering  forged  receipts  or  acquittance*  ftrssarf, 
proof  that  the  defendant  (who  was  the  res* 
sentative  of  one  deceased,  who  bad  cesUMtoi 
with  the  Navy  Board)  produced  forged  noes* 
or  vouchers  as  if  from  the  persons  employed  */ 
C.  to  supply  the  articles  wanted,  wits  latest  a 
induce  the  board  to  pass  C's  aoooantt,  svdi 
have  made  it  an  offence  within  the  ssts% 
though  the  persons  whose  receipts  were  to  fires 
were  only  accountable  toC,  and  not  to  Ike  ftrr 
Board.    Rex  v.  Thomas,  2  East,  P.  C.  9H 


evidence  to  show  that  Messrs.  Williams  &  Co.  of  of  knowing  it  to  be  forged.    Res  v.  Sbff*** 
3,  Birchin  Lane,  had  not  done  so:— Held,  that  Leach,  C  C.  226;  2  East,  P.  C.  967;  R.4B>t» 


this  did  not  amount  to  a  proof  of  forgery  as 
against  the  prisoner.  Rex  v.  Watte,  6  Moore, 
442;  3  ft  &  a  197;  9  Price, 620. 

To  prove  the  forging  of  a  bank-note,  if  is  not 
.necessary  that  the  signing  clerk  at  the  bank 


On  a  count  for  uttering  several  of  such  fa|*l 
receipts,  the  court  will  not  put  the  prowess*  * 
his  election  on  which  "receipt  to  proceed,  if  As/ 
be  all  uttered  at  the  same  time.    Id. 

Where,  on  the  trial  of  a  prisoner  for  fefH* 
note,.it  appeared  that  be  had  kept  the  acfe  is  ■ 
possession,  and  never  uttered  or  attempted  » 
make  any  use  of  it : — field,  whether  the  a* 
was  made  innocently,  or  with  intent  to  defbai, 
was  for  the  consideration  of  the  jury,  tad  »  * 
collected  from  the  facts  proved.  Rex  t .  (tafo 
R.&R.C.C.97;2N.  R.  87 ;  2  Lcaek, C. C 
987— Le  Blanc 

A  jury  ought  to  infer  an  intent  to  defitsiito 
person  who  would  have  to  pay  a  forged  is** 
ment  if  it  were  genuine,  although  from  tbessv 
ner  of  executing  the  forgery,  or  from  thatpensrt 
ordinary  caution,  it  would  not  be  likely  to  issss 
on  him,  and  although  the  object  sras  pesoiM 
defraud  whoever  might  take  the  instnwest,SB 
the  intention  of  defrauding  in  particutor  tsts* 
son  who  would  have  to  pay  the  imtrsssst  ■ 
genuine  did  not  enter  into  the  prisoeert  ** 
temptation.  Rex  v.  Mazagora,  R.  It.  R.  C.Ci- 
291. 


A  forged  check  on  the  W.  bank  was 


partners  of  the  S.  bank,  although  there  ws>  si 
probability  of  their  paying  the  cheek,  em*  < 
had  been  genuine.  Hex  v.  Crssslssr.sC.**' 
316— Bosanqoet. 

Uttering  a  forged  order  for  the  pt/ff  * 
money  under  a  false  representation  is  *,"*J? 


C.  169. 

Uttering  s  forged  stock  receipt  to  i  sf*» 
who  employed  the  prisoner  to  boy  stoektottoi 
amount,  and  advanced  the  money,  to  ^^J 
evidence  of  an  intent  to  defimod  that ■■"■:  m 


R*gtry. 
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the  oath  of  the  person  to  whom  the  receipt  wee 
tittered,  th«t  he  believed  the  prisoner  had  no 
inch  intent,  will  not  repel  the  presumption  of  an 
intention  to  defraud.    2d. 

If,  on  an  indictment  for  forging  a  bill  of  ex- 
change, it  appears  that  the  prisoner  assumed  a 
False  name  on  such  bill,  and  there  is  proof  of  his 
real  name,  it  is  for  him  to  prove  that  he  used  the 
usumed  name  before  the  time  he  had  the  fraud 
in  view,  even  in  the  absence  of  all  proof  as  to 
What  name  he  had  nsed  for  several  years  before 
Lhe  fraud  in  question.  Rex  v.  Peacock,  R.  &  R. 
D.C.278. 

To  support  a  charge  of  forgery  by  subscribing 
t  fictitious  name,  there  must  be  satisfactory  evi- 
knee  on  the  part  of  the  prosecutor  that  it  was 
sot  the  party's  real  name,  and  that  it  was  as- 
tamed  for  the  purpose  of  fraud  in  that  instance. 
Re*  v.  Bontien,  R.  &  R.  C.  C.  260— Diss.  Heath. 

In  an  indictment  for  forging  a  bill  of  ex- 
shange,  the  bill  may  be  given  in  evidence,  al- 
though it  be  not  stamped.  Rex  v.  Hawkeswood, 
I  Leach,  C.  C.  257 ;  2  East,  P.  C.  955 :  S.  P.  Rex 
r.  Morton,  2  East,  P.  C.  955;  1  Leach,  C.  G. 
259,  n. 


If  a  bill  purporting  to  be  accepted  by  J.  K.  be 
ihown  to  him,  and  he  declares  it  to  be  a  good 
>ill,  that  is  a  sufficient  proof  .that  he  wrote  the 
leeeptance.    Rex  v.  Hevey,  1  Leach,  C.  C.  232. 

On  an  indictment  for  forging  a  seaman's  will, 
lie  muster-book  of  the  Navy-Office  is  good  evi- 
lence  to  prove  the  identity  of  the  supposed  tes- 
ator.  Rex  y.  Rhode*,  1  Leach,  C.  C.  24 :  S.  P. 
Hex  v.  FUzgervld,  1  Leach,  C.  C.  20;  2  East,  P. 
2.953. 

On  an  indictment  for  forging  a  scrip  receipt, 
t  must  appear  that  the  receipt  was  signed  sub- 
lequent  to  the  passing  of  the  statute  on  which 
he  indictment  is  founded;  but  though  signed  be- 
fore, vet  if  it  was  uttered  after  the  passing  of  the 
ict,  the  prisoner  may  be  convicted  on  the  count 
or  uttering  it,  knowing  it  to  be  forged.  Rex  v. 
Reeves,  2  Leach,  C.  C.  808,  814. 

On  an  indictment  for  forging  a  will,  the  pro- 
Mite  of  that  will  unrepealed  is  not  conclusive 
jvidence  of  its  validity,  so  as  to  be  a  bar  to  the 
jrosecution.  Rex  v.  Buttery,  R.  &  R.  C.  C.  342 : 
&  P.  Rex  v.  Gibson,  R.  &  K.  C.  343,  n.— Ellenb. 


Where,  on  an  indictment  for  forging  a  bill  of 
nccbange,  it  appears  that  other  forged  bills  upon 
he  same  house  were  found  upon  the  prisoner  at 
he  time  of  his  apprehension,  they  are  admissible 
is  evidence  of  guilty  knowledge.  -  Rex  v.'  Hough, 
It.  &  R.  C.  C.  120. 

If  the  possession  of  other  forged  instruments 
is  offered  in  evidence  to  prove  a  guiltr  know- 
ledge, there  must  be  regular  evidence  that  such 
instrument*  were  forged ;  proof  that  the  prisoner 
returned  the  money  on  such  an  instrument,  and 
received  the  instrument  back,  is  not  sufficient 
without  producing  the  instrument  or  duly  ac- 
counting for  its  non-prodnction.  Rex  v.  Millard, 
R.  &  R.  C.  C.  245. 

To  prove  the  guilty  knowledge  of  an  utterer 
of  a  forged  bank-note,  evidence  may  be  given  of 
fcni  having  previously  uttered  other  forged  notes, 


knowing  them  to  be  forged.    Rex  v.  WkUe*>  2 
Leach,  C.  C.  983 ;  1 N.  R.  92. 

Semble,  that  on  an  indictment  for  ottering  a 
bill  of  exchange  with  a  forged  acceptance,  know- 
ing the  acceptance  to  be  forged,  other  forged  bills 
of  exchange  precisely  similar,  passed  to  the  pro- 
secutor by  the  prisoner,  may  be  given  in  evidence 
to  show  a  guilty  knowledge  in  the  prisoner, 
though  they  were  not  passed  till  about  a  month 
after  the  uttering  for  which  the  prisoner  is  tried. 
Rex  v.  Smith,  4  C.  &  P.  4li— Gaaelee. 

Proof  that  a  prisoner  on  uttering  a  note  re- 
presented the  maker  as  living  at  a  particular 
place,  and  in  a  particular  line  of  business,  the 
evidence  that  it  is  not  that  person's  note  is  suffi- 
cient to  prove  it  a  forgery,  especially  if  the  pri- 
soner be  the  payee  of  the  note ;  and  proof  that 
there  is  another  person  of  the  name  in  a  different 
line  of  business  will  not  make  it  necessary  for 
the  prosecutor  to  show  that  it  was  not  that  person's 
note.    Rex  v.  Hampton,  R.  at  M.  C.  C.  R.  255. 


Where  a  bill  purported  to  be  accepted  by  u  Sa- 
muel Knight,  Market-place,  Birmingham,"  It 
was  held,  on  an  indictment  for  the  forgery  of  the 
acceptance,  that  the  result  of  inquiries  made  at 
Birmingham  by  the  prosecutor,  who  was  not  ac- 
quainted with  the  place,  was  evidence  for  the 
jury,  though  neither  the  best  nor  the  usual  evi- 
dence given  to  prove  the  non-existence  of  a  party 
whose  name  is  used.  Rex  v.  King,  5  C.  &  r.  1216 
—Parke  and  Parke. 

On  an  indictment  for  forging  a  check,  pur- 
porting to  be  drawn  by  6.  A.  upon  Messrs.  J.  L. 
Ac  Go,  proof  that  no  person  named  G.  A.  keeps 
an  .account  with  br  has  any  ri^ht  to  draw  on 
Messrs.  J.  L.  &  Co.  is  prima,  facie  evidence  that 
6.  A.  is  a  fictitious  person.  Rex  v.  Backler,  5 
C.  &  P.  118— Gaselee  and  Parke. 

Upon  an  indictment  for  uttering  a  forged  note, 
evidence  is  admissible  of  the  prisoner's  having, 
at  a  prior  time,  uttered  another  forged  note  of 
the  same  manufacture ;  and  also  that  other  notes 
of  the  same  fabrication  had  been  found  on  the  files 
of  the  bank,  with  the  prisoner's  hand-writing  on 
the  back  of  them,  in  order  to  show  the  prisoner's 
knowledge  of  the  note  mentioned  in  the  indict- 
ment being  a  forgery.  Rex  v.  Ball,  R.  &  R.  C.  C. 
132;  1  Camp.  324— Diss.  Chambre. 

In  order  to  show  a  guilty  knowledge,  on  an  in- 
dictment for  uttering  forged  bank-notes,  evidence 
of  another  uttering,  subsequent  to  the  one  charg- 
ed, is  not  admissible,  unless  the  latter  uttering 
was  in  some  way  connected  with  the  principal 
case,  or  it  can  be  shown  that  the  notes  were  of 
the  same  manufacture;  for  only  previous  or  con- 
temporaneous acts  can  show  quo  ammo  a  thing 
is  done.    Rex  v.  Taverner,  Car.  C.  L.  195. 

If  a  second  uttering  be  made  the  subject  of  a 
distinct  indictment,  it  cannot  be  given  in  evi- 
dence to  show  a.  guilty  knowledge  in  a  former 
uttering.  Rex  v.  Smith,  2  C.  &  P.  633— Vaughan. 

The  cases  of  Rex  v.  Russell,  1  Leach,  C.  C.  8; 
Rex  v.  Crocker,R.  &  R.  C.  C.  97;  2  N.  R.  87, 2 
Leach,  C.  C.  987 ;  Rex  ▼.  Smith,  2  East,  P.  C. 
1000,  1  Leach.  C.  C.  333,  n.;  Rex  v.  Rhode*,  1 
Leach,  C.G26;  Thornton's  toss,  2  Leach,  G  C. 
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634;  Rex  v.  Testick,  2  East,  P.  C.  1000:  8.  P. 
Rex  v.  Wells,  Id.:  Rex  v.  Dodd,  1  Leach,  C.  C. 
157;  Rex  v.  Wait,  R.  it,  R.  C.  C.  505, 1  Bins. 
121, 11  R.  &  M.  518;  /tar  v.  Parr,  1  Leach,  0. 
C.  434,  438 ;  Rex  v.  Wait,  7  Moore,  473, 1  Bin?. 
131,  11  Price,  518 ;  Rex  v.  Pigeon,  1  C.  &  P.  98 ; 
Jfe*  y.  Afbtt,  Bayl.  Bills,  451 ;  Rex  v.  Ybufur,  1 
PhiL  Evid.  127 ;  Rex  v.  Crocker,  2  N.  R.  87 ;  Rex 
v.  7VeW«,  R.  &  R.  C.  G.  164;  Rex  v.  Usher,  1 
Leach,  C.  C.  48,  2  Eafet,  P.  G.  999:  &  P.  Rex  v. 
Testick,  2  East,  P.  C.  925;  Rex  v.  Akekurst,  1 
Leach,  G.  G.  150,  2  East,  P.  G.  1003;  Rex  v. 
Taylor,  1  Leach,  C.  C.  214,  2  East,  P.  C.  690; 
Rex  v.  Sponssnby,  1  Leach,  G.  G.  332,  2  East,  P. 
C.  996 ;  Rex  v.  Mott,  R.  &  R.  C.  C.  435 ;  Rex  v. 
Young,  R.  &  R.  C.  G.  281,  n. ;  Rex  v.  Peacock,  R. 
&  R.  G.  GL~278,  are  all  on  the  question  how  far 
the  party  whose  name  was  forged  was  a  compe- 
tent witness ;  but  that  is  now  regulated  by  9  Geo. 
4,  c.  32,  s.2. 

/  On  an  indictment  for  forging  a  bank-note,  the 
cashier  who  signed  "  for  the  governor  and  com- 
pany of  the  Bank  of  England'*  is  a  competent 
witness  to  prove  the  forgery.  Rex  v.  Newland,! 
Leach,  C.  G.  311 ;  2  East,  P.  G.  1001 ;  R.  &  R. 
C.  C.  37a 

But  he  is  not  an  essentia}  witness,  as  his  hand- 
writing may  be  disproved  by  other  witnesses  and 
evidence.  Rex  v.  Hughes  and  Rex  v.  Ml  Quire,  2 
East,  P.  G.  1002;  1  Leach,  G.  G.  311,  n. 

IfJ  on  the  trial  of  a  prisoner  for  forging  a  note, 
there  appears  to  have  been  found  another  note  in 
the  same  pocket-book  as  the  note  for  which  the 
prisoner  took  his  trial,  payable  to  the  prisoner  or 
order,  and  purporting  to  be  signed  by  W.  G.,  W. 
G.  is  admissible  to  prove  that  the  signature  was 
not  in  his  handwriting.  Rex  v.  Crocker,  R.  Sl  R. 
C.  C.  97 ;  2  N.  R.  87 ;  2  Leach,  987— Le  Blanc. 

The  maker  of  a  note  purporting  to  be  payable 
on  demand  at  his  own  abode,  or  at  a  London 
banker's,  and  not  paid  at  either  place,  is  a  com- 
petent witness  to  prove  whether  he  has  made  it 
payable  at  the  banker's  where  it  purports  to  be 
payable.  '  Rex  v.  Treble,  2  Taunt  328. 

The  drawer's  name  appearing  to  be  forged  on 
a  bill,  as  well  as  the  indorser's,  it  is  no  objection 
that  the  former  was  not  called  to  prove  upon 
whom  the  bill  was  drawn,  there  being  two  of  the 
name  at  the  place;  and  if  it  be  shown  by  other 
evidence  who  the  prisoner  meant  by  the  person 
whose  name  he  forged  as  the  payee  and  indorsor. 
Rixy.  Dowries,  2  East,  P.  G.  997. 

In  an  indictment  for  forging  a  will,  a  variance 
between  the  will  recited,  by  introducing  the  pro- 
noon  u  I,"  and  that  produced  in  evidence  is  fatal. 
Rex  v.  Coogon,  1  Leach,  G.  G.  448. 

On  -an  indictment  for  forgery  within  the  stat 
5  Elit,  a  variance  of  Janick  Park  for  Jawick,  in 
-the  forged  deed,  is  not  material    Rex  v.  Crooks, 
2  East,  P.  G.  921. 

An  indictment  for  forgtag  an  indenture  of  ap- 
prenticeship and  a  receipt  for  money,  with  intent 
to  defraud  iL,  R,  C,  &c,  the  stewards  of  the  Feast 
of  the  Sons  of  the  Clergy,  is  sustained  by  proof 
that  the  stewards  had  the  disposition  of  a  chari- 
table fund  raised  by  voluntary  contributions,  out 
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of  which  the  apprentice  foe,  sought  to  be  obtaasi 
by  the  forgery,  was  to  be  taken.  Rex  v.  Asa,! 
East,  P.  G.  991. 


Where,  on  an  indictment  for  forging  a  note, 
evidence  has  been  left  to  the  jury  of  forged  kb 
uttered  by  the  prisoner  on  other  occaiioof,irhkt 
were  not  proved  to  have  been  forged,  the  prims 
should  be  recommended  to  mercy.  Rts  t.  JB- 
lard,  R.&R.G.G.245. 

The  Bank  having  preferred  several  iaict- 
ments  for  uttering  and  having  in  pujaiai'wi,  a 
respect  of  the  same  note,  and  having  deetsi  to 
proceed  on  the  indictment  for  baring  in  aws* 
Sion : — Held,  that  although  facta  raffirieat  to 
support  the  capital  charge  were  made  oat  ■ 
proof,  an  acquittal  for  the  minor  offence  osjk 
not  to  be  directed,  because  the  whole  of  a* 
minor  offence  was  proved,  and  it  did  not  nap 
in  the  larger.  Bank  Prosecutions,  R.  &  R-  C  C 
378. 

The  Bank  may  elect  to  proceed  on  an  iofe 
ment  or  a  lesser  offence,  although  an  indicn^at 
has  been  found  for  a  capital  charge  in  rasa*** 
forging  the  same  note.  Id. 


LXVIIL  Pkbju&t  amp  Falsi  Oatsj. 

1.  The  Offence. 

5  Riix.  c.  9 ;  2  Geo.  2,  c  25 ;  made  perpend*. 
9  Geo.  2,  c.  a]— There  are  a  great  noma*  i 
perjury  clauses  in  various  acts  of  padasM 
each  relating  to  the  oaths  respecting  the  oaVje* 
matter  of  those  acts  respectively. 

To  found  an  indictment  for  perjury,  the  nsfr 
site  circumstances  are  these:  the  oataneak 
taken  in  a  judicial  proceeding,  before  a  tew? 
tent  jurisdiction;  and  it  must  be  material  to* 
question  depending,  and  false.  Rex  r.  Jj**i  ' 
T.  R.  63. 

With  respect  to  the  falsity  of  an  oath,  it  ■» 
been  considered  to  be  immaterial  wbetkrfr 
fact  which  is  sworn  to  be  in  itself  tins  or  aat 
Rex  v.  Edwards,  2  Ruts.  G.  &  M.  S1& 

No  perjury  can  be  assigned  upon  a  M1 
affidavit.   Musgrave  v.Medex,  19  Ves.jta.5e 

But  any  person  making,  or  knowiafljr  aaar* 
false  affidavit  made  abroad,  is  guiltj  of  a  «*■> 
meanour  in  attempting  to  pervert  public  j**» 
and  is  punishable  by  indictment  A**?  * 
Newell,  8  East,  364. 

Falsehood,  not  strictly  amounting  to  pBj^ 
is  an  indictable  offence  as  a  misdemeeooaf.  ** 
parte  Overton,  2  Rose,  Bkt  Gas.  257. 

Inciting  a  witness  to  give  particular 
when  the  inciter  does  not  know  ^^^^j 
or  false,  is  a  high  misd^meanoiir;  ^>^. 
he,  being  an  attorney  on  one  side,  ft*  *■*■ 
employed  for  that  purpose  on  the  other  a*; 
least  if  the  evidence  is  given  socordingtj*  *■ 

A  man  may  be  indicted  for  perjury,  ■  Jr 
ing  that  he  believes  a  fact  to  be  tree  wiirt" 
must  know  to  be  false, although  be  ***  ^ 
positively.    Rem  v.  Psdley,  1  Leach,  C  C» 


Perjury  and 
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The  taking  a  fclse  oath  before  a  surrogate,  to 
procure  a  marriage  license)  will  Dot  support  a 
prosecution  for  perjury.  Rex  v.  Foster,  R.  &  R. 
DL  C.  459 ;  2  Russ>  C.  &  M.  520.  And  see  Rex 
r.  Alexander,  1  Leach,  C.  C.  63. 

If  an  indictment  for  taking  a  false  oath  before 
i  surrogate,  to  procure  a  marriage  license,  only 
sharges  the  taking  the  false  oath,  without  stating 
t  was  for  the  purpose  of  procuring  a  license,  or 
that  a  license  waB  procured  thereby,  the  parly 
sannot  be  punished  thereon  as  for  a  misdeinean- 
>ur.    Id. 

But  if  the  purpose  is  to  obtain  a  license,  and 
he  license  is  obtained  and  the  marriage  had, 
he  part  v  may  be  indicted  as  for  a  misdemean- 
>ur.    Id. 

It  must  either  appear  upon  the  face  of  the  in- 
Hctment,  or  it  must  be  expressly  alleged,  that 
he  oath  was  material.  Rex  v.  MKeron,  2  Ruse. 
X  &  M.  541 :  S.  P.  Rex  v.  Bignold,  2  Russ.  C. 
fcM.541. 

A  cause  was  referred,  by  a  judge's  order,  to  C. 
D>;  and  by  the  order  it  was  directed  that  the 
Fitnesses  should  be  sworn  before  a  judge,  **  or 
Mfore  a  commissioner  duly  authorized"  A  wit- 
ness was  sworn  before  a  commissioner  for  taking 
affidavits,  and  examined  viva  voce  by  the  arbi- 
rator : — Held,  that  a  witness  so  sworn  was  not 
ndictable  for  perjury.  Rex  v.  Hanks,  3  C.  <&  P. 
U9-Gaselee. 

An  indictment  for  perjury  may  be  supported 
tff&hist  a  marksman,  for  swearing  falsely  in  an 
affidavit,  though  it  would  not  be  receivable  in  the 
»urt  it  was  sworn  in,  because  the  jurats  did  not 
fote  that  it  had  been  read  over  to  the  party 
wearing  it;  but  the  person  administering  the 
*th  must  prove  that  the  party  swearing  it  in  fact 
loderstood  its  contents,  and  the  perjury  is  com- 
pete at  the  time  of  the  swearing  of  the  affidavit ; 
ind  whether  it  be  receivable  in  the  court  or  not 
S  immaterial,  if  the  reason  why  it  is  not  receiva- 
ble is,  that  some  formal  regulation  is  not  com- 
bed with.  Rex  v  Hailey,  1  C.  <fc  P.  258— Lit- 
kdale;  1-R.&M.  94. 

A  person  cannot  be  convicted  of  perjury  on  an 
affidavit,  if  it  refer  to  a  former  affidavit,  which 
be  prosecutor  is  not  in  a  condition  to  prove.  Id. 

But  qusare  whether  an  indictment  for.  perjury 
an  be  sustained  upon  an  affidavit  in  support  of 
i  petition  in  bankruptcy  sworn  before  the  petition 
vas  filed?  Rex  v.  Dudman,  2  Glyn  &  J.  Bkt. 
3as.389. 

A  party  filing  a  bill  for  an  injunction,  and 
naking  an  affidavit  of  matters  material  to  it,  is 
ndictable  for  perjury  committed  in  that  affidavit, 
hough  no  motion  was  ever  made  for  the  injunc- 
ion.  Rex  v.  White,  IM.&M.  271— Tentcrdcn. 

Perjury  may  be  assigned  upon  an  affidavit  of 
ta  attorney  of  the  court,  made  in  answer  to  a 
iharge  exhibited  against  him  in  a  summary  way, 
»r  having  in  his  possession  blank  pieces  of  paper 
frith  affidavit  Btamps,  and  the  signatures  of  a 
master  extraordinary  in  Chancery  and  another 
person  a4<tlie  bottom  of  the  papers.  Rex  v.  Cross- 
ty,7T.R.315. 


9,  c.  18,  to  bo-  inflicted  upon  perjury  in  falsely 
taking  the  freeholder's  oath  at  an  election  of  a 
knight  of  the  shire,  are  cumulative  under  the  stat 
5  Eliz.  c,  9,  s,  6,  and  2  Geo.  2,  c.  25,  s.  2,  to 
which  the  first  mentioned  statute  refers.  Rex  v. 
Price,  6  East,  327. 

In  an  answer  in  Chancery  to  a  bill  filed  against 
the  defendant  for  the  specific  performance  of  an 
agreement  relating  to  the  purchase  of  land,  the 
defendant  had  relied  on  the  Statute  of  Frauds,  (the 
agreement  not  being  in  writing),  and  had  also 
denied  having  entered  into  any  such  agreement. 
Upon  this  denial  in  his  answer,  the  defendant  was 
indicted  for  perjury: — Held,  that  the  denial  of 
an  agreement,  which,  by  the  Statute  of  Frauds, 
was  not  binding  on  the  parties,  was  immatcral 
and  irrelevant,  and  that  the  defendant  was  enti- 
tled to  his  acquittal.  Rex  v.  Dunston,  1  JL  &. 
M.  109— Abbott. 

Perjury  cannot  form  the  subject  of  an  indict- 
ment where  the  supposed  perjury  depends  upon 
the  construction  of  a  deed.  Rex  v.  Crespigny,  1 
Esp.  280 — Kenyon.  And  see  Rex  v.  repys, 
Peake,  138. 

Quaere,  whether  a  person  giving  his  evidence 
under  a  commission  issuing  out  of  a  court  of 
law  for  the  examination  of  witnesses  in  Scotland 
could  be  convicted  of  perjury  ?  Calliand  v. 
Vaughan,  1  B.  &  P.  210. 

If  the  record  of  a  cause  be  erroneous,  no  per- 
jury can  be  assigned  for  false  testimony  given  in 
the  course  of  the  trial.  Rex  v.  Cohen,  1  Stark. 
511 — Ellenborough. 

Where  perjury  was  assigned  on  evidence  given 
before  the  sheriff's  secondary  on  an  inquisition 
of  damages,  where  the  writ  of  inquiry  was  direct- 
ed to  be  returned  into  C.  P.  instead  of  K.  B.  :— 
Held,  that  an  indictment  would  lie  upon  the  al- 
leged perjury.  Pippett  v.  Hearn,  1  D.  &  R.  266 ; 
5B.  &A.  634. 

A  prisoner  in  custody  on  a  charge  of  perjury 
is  not  dischargeable  on  the  indictment  being  re- 
moved into  the  King's  Bench ;  but  if  he  had 
been  on  bail,  such  removal  would  have  discharged 
the  recognizance.  Rex  v.  Richardson,  2  Leach, 
C.  C.  500. 


2.  Indictment  and  Information. 

23  Geo.  2,  c.  11. 

Iq  an  indictment  for  peijury  committed  at  an 
Admiralty  sessions,  where  the  commission  was  di- 
rected to  A.,  Bn  and  C,  and  others  not  named, 
of  whom  A.,  BM  and  C,  were  amongst  others  to 
be  one ;  the  court  will  take  it  to  mean,  that,,  if 
either  of  the  persons  named  ot  the  q6orum  were 
present,  it  would  be  sufficient  -  Rex  v.  Dowlin,  5 
T.  R.  311. 

In  such  case  the  commission  need  not  be  set 
out  in  the  indictment.    Id.  317. 

For  by  stat.  23,  Geo.  2,  c.  11,  the  prosecutor 
need  only  set  forth  the  substance  of  the  offence 
charged,  and  by  what  court,  or  before  whom  the 
oath  was  taken,  (averring  such  court;  &c  to  have 


The  punishments  directed  by  the  stat  18  Geo. '  competent  authority  to  administer  the  same,  &c), 
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without  letting  forth  the  commission  or  authority 
of  the.  court,  &c    Id.  318. 

But  where  he  undertakes  to  set  out  more  of 
the  proceedings  than  he  need  under  the  statute, 
he  must  set  them  forth  correctly.    Id.  317. 

Stating  that  at  such  a  court,  (a  Court  of  Ad- 
miralty Session,)  J.  K.  was  in  due  form  of  law 
tried  upon  a  certain  indictment  then  and  there 
depending  against  him  for  murder,  and  that  at 
and  upon  the  said  trial,  it  then  and  there  became 
and  was  made  a  material  question  whether,  &c, 
are  sufficient  averments  that  the  perjury  was 
committed  on  the  trial  of  J.  K.  for  the  murder, 
and  that  the  question  on  which  the  perjury  was 
assigned  was  material  on  that  trial.    Id.  311. 

It  is  not  necessary  to  set  forth  so  much  of 
the  proceedings  of  the  former  trial  as  will  show 
the  materiality  of  the  question  on  which  the  per- 
jury is  assigned ;  it  is  sufficient  to  allege  generally 
that  the  particular  question  became  material.  Id. 
318. 

Indictment  for  perjury  stated  that  it  became 
a  material  question  on  the  occasion  of  a  certain 
alleged  arrest — L.  touched  K.,  &c,  and  the  de- 
fendant's evidence  as  set  out  was,  L.  put  his  arms 
round  him  and  embraced  him;  innuendo  that  L. 
had,  on  the  occasion  to  which  the  said  evidence 
applied,  touched  the  person  of  K : — Held,  that 
the  materiality  of  the  evidence  did  not  sufficiently 
appear.    Rex  v.  Nicholl,  1  B.  &  A.  81. 

If  an  indictment  for  perjury  undertake  to  set 
out  continuously  the  substance  and  effect  of  what 
the  defendant  swore  when  examined  as  a  witness 
it  is  necessary  to  prove  that  in  substance  and 
^effect  he  swore  the  whole  of  that  which  is  thus 
:set  out,  though  the  indictment  contains  several 
-distinct  assignments  of  perjury.  Rex  v.  Leefe,  2 
4Jamp.  134— EUenborough. 

In  an  indictment  there  must  be  an  allegation 
♦of  time  and  place,  which  are  sometimes  material, 
And  necessary  to  belaid  with  precision,  and  some- 
times not    Rex  v.  Aylett,  1  T.  R.  63. 

A  complaint  having  been  made  ore  tenus  by 


«  solicitor  before  the  Chancellor  in  the  court  of  Jone9*  6C-&  P— TindaL 


Chancery,  of  an  arrest  in  returning  home  after 
the  hearing  of.  a  cause,  the  indictment  stating, 
that,  *•  at  and  upon  the  hearing  of  the  said  com- 
plaint," the  defendant  deposed,  Slc^  is  a  suffi- 
cient averment  that  the  complaint  was  heard.  Id. 

The  complaint  of  the  defendant  being,  that  he 
was  taken  before  he  got  to  his  own  house  in  the 
parish  of  St  Martin  in  the  Fields ;  innuendo  his 
house  in  the  Haymarket,  in  St  Martin's,  &c ; 
the  innuendo  is  only  a  more  ^particular  descrip- 
tion of  the  same  house,  and  good.    Id. 

The  oath  being,  that  the  defendant  was  ar- 
rested upon  the  steps  of  his  own  door ;  an  'innu- 
endo that  it  was  the  outer  door  is  good.    Id. 

.  Where  time  is  not  material,  it  need  not  be  po- 
sitively averred,  and,  if  under  a  xidelicit,  may  be 
rejected.    Id. 

Where  an  indictment  averred,  that  the  cause 

in  which  the  alleged,  perjury  was  committed 

m  came  on  to  be  tried,  and  was  duly  tried  by  a 

Jury  of  the  county;"  and  the  record  of  the  trial 


stated  that  the  jury  came  of  toe  MajsMai 
of  Westminster,  instead  of  at  WmnisHm- 
Held,  to  be  no  objection,  as  the  cause  wis  site 
so  tried,  and  no  count*  was  mentioned  ia  tat » 
cord.    He*  v.  /srnei,  3  D.  &  R.  234 

It  is  sufficiently  certain  if  it  is  staled  tart  1b 
defendant  was  in  doe  manner  sworn.  Xeii 
M'Carther,  Peak*,  155— Kenyon. 

An  indictment  which  stated  a  bill  of  MaJsV 
sex  as  w  issuing  out  of  the  office  of  the  ess? 
clerk,  assigned  to  enrol  pleas  in  the  evert,"  fc. 
was  held  bad.  Rex  v.  Sckoole,  Peake,  113-Sa 

An  indictment  for  perjury,  assigned  as  si «*• 
davit  sworn  before  the  court,  need  not  iMa,w 
is  it  necessary  to  prove,  that  the  sJfidtiil  tn 
filed  of  record,  or  exhibited  to  the  cost,  tf  ■ 
any  manner  used  by  the  party.  He*  v.  fan*) 
7  T.  R.  315. 

It  is  no  objection  to  such  an  indklinsjl,  Id 
it  is  not  stated  where  the  court  was  hoMea  iki 
the  original  application  was  made,  or  tbs)  ti 
rule  was  made,  calling  on  the  defendaat  to  s> 
swer  the  charge;  a  sufficient  venue seufkals 
the  fact  of  taking  the  false  oath.    U. 

In  an  indictment  for  perjury,  the  trm** 
alleged  to  be  committed  in  the  time  of  tie  a* 
king,  but  was  charged  to  be  against  thefSMtf 
the  now  king :  this  error  was  fatal,  sad  re»W 
the  indictment  totally  insufficient  Iis*eet.*J 
(in  errnr),  4  Bra  P.  C.  332.  BmtmtkM' 
Geo.  4,c64,t.20. 

Perjury  being  committed  in  tteeesaM 
within  the  limits  of  the  city  of  Gtoowetor,*** 
is  a  county  in  itself;  on  the  trial  of  a  eaueis** 
a  jury  of  the  county  at  large,  the  asnoss* 
may  be  found  and  tried  by  the  jury  of  Ifcto* 
ty  at  large.    Rex  v.  Qough,  2  DoogL  791 

A  witness  committed  perjury  at  the  Wo***- 
county  quarter  sessions,  which  are  WdsJ 
Guildhall  of  Worcester,  which  is  eirotfe  •  ■ 
county  of  the  city  of  Worcester :— HtM ,  y 
indictment  for  this  perjury  might  be  Fn^*"11 
the  county  of  the  city  of  Worcester.  J*1 


An  indictment  for  perjury  in  an  *&**jr 
this  general  allegation,  u  all  which  said  asfl* 
and  things  so  as  aforesaid  deposed  and  •**■■ 
by  the  mid  J.  D.  were  and  are  material  a* 
matter  of  the  said  J.  IX,  a  bankrupt" 

well 


whether  the  perjury  ~—  ..~.  _» —     j 
going  on  to  aver  that  the  affidavit  had  bea** 


or  was  intended  to  have  been  used,  m  » . 
proceeding?    Rexv.Dudma*,lI>.6'l1*;i 
B.  &  C.  850. 


The  day  of  filing  a  bill  in  diancem  , 
terial  when  it  is  not  alleged  as  part  of  the  !■■*> 
Rex  v.  Hucke,  1  Stark.  &1— EDenfansfk 

Where  the  indictment  .allejed  -that  ** 
fondant,  at,  the  time  of  effecting  a  P***  £ 
porting  to  have  been  underwritten  tyA*^* 
and  others,  on  a  day  specified,  well  "f*^. 
and  on  producing  the  policy  it  appeared  net 
underwrote  the  policy  on  a  different  dtf: 
delect  is  fatal,  although  it  appeared  tk*t»*u 
etc  did  underwrite  the  policy  on  that  day*  * 

An indMtmnt for  perjury,  +*&%*** 
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defendant M  fldsely  and  maliciously  g*ve  false  tes- 
timony," without  averring  that  the  offence  waa 
*  wilfully"  or  that  it  wan  "  corruptly"  committed, 
if  bad  in  arrest  of  judgment  Rex  v.  Richards, 
7  D.  &  R.  655:  &  O.  nom.  Rex  v.  Stevens,  5  B. 
&C346. 

Quere,  whether  an  indictment  at  common 
law  for  perjury  must  not  charge  the  offence  to 
have  been  M  wilfully"  as  well  aa  corruptly  com. 
mitted?    Id. 

Another  count  alleged  that  at  the  trial  of  the 
prosecutor  he  was  found  guilty  "by  means  of 
the  false  and  malicious  testimony  of  defendant 
in  the  first  count  mentioned ;"  that  on  a  rule  nisi 
for  a  new  trial,  the  defendant  knowingly,  falsely, 
wilfully,  and  corruptly,  made  affidavit  that  the 
evidence  given  by  him  at  the  trial  waa  true, 
44  whereas  it  waa  false  in  the  particulars  in  the 
fast  count  assigned  and  set  forth :" — Held,  that 
this  count  also  was  bad,  for  that  it  should  have 
averred  distinctly  that  defendant  was  sworn  as  a 
witness,  and  deposed  to  certain1  facto  at  the  trial 
of  6.  Hn  instead  o£  leaving  it  to  be  taken  by  in- 
tendment   Id. 

An  information  for  perjury,  charging  that  the 
defendant,  before  a  committee  of  the  House  of 
Commons',  being  duly  sworn,  **  knowingly  and 
deliberately,  and  of  his  own  act  and  consent,  did 
depose  and  swear"  to  certain  facta  set  forth  in 
the  information ;  and  that  he  afterwards,  at  the 
bar  of  the  House  of  Lords,  being  duly  sworn, 
*  knowingly,  &c.  did  swear"  to  certain  tacts  con. 
tradicting  what  he  had  previously  sworn  before 
the  committee  of  the  House  of  Commons ;  with 
I  conclusion,  u  and  so  the  defendant,  in  manner 
ind  form  aforesaid,  did  commit  wilful  and  cor. 
•opt  perjury ;"  cannot  be  sustained,  and  is  bad  in 
irrost  of  judgment  Rex  v.  Harris,  1  D.  cc  R. 
>78;  3R&.A.926. 

Where  an  information  for  perjury,  committed 
lefbre  a  select  committee  of  the  House  of  Com- 
nons,  appointed  to  try  and  determine  the  merits 
if  an  election,  averred,  that  the  committee  waa 
ippointed  for  that  purpose;  and  that  they  were 
worn  u  to  try  the  matter  of  the  petition,"  &c.: — 
ield,  that  the  situation  of  the  committee  waa 
tell  described  to  support  the  averment,  although 
escribed  in  the  statute  10  Geo.  3,  .c.  16,  a.  13,  as 

•elect  committee  "to  try  and  determine  the 
lerits  of  the  return  or  election."    Rex  v.  Dunn, 

D.  &.  R.  10. 

Whero  upon  an  indictment  for  perjury,  on  a 
rial  for  felony,  it  neither  appeared  that  the  mat 
ir  eworn  was  material,  nor  was  it  alleged  to  be 
a,  it  waa  held  that  if  the  original  indictment 
aid  been  set  out,  and  the  materiality  could  plain- 
r  have  been  collected,  it  would  have  been  suffi- 
ient  without  any  special  averment,  but  that  one 
r  the  other  was  absolutely  necessary.    Id. 

The  word  *  wilful"  is  not  necessary  in  an  in- 
iotment  for  perjury  at  common  law.  Rex  v. 
tor,  1  Leach,  C.  C.  71. 

But  it  is  otherwise  in  an  indictment  for  per- 
try  on  etat  5  Elit.  c.  9.    Id. 

An  indictment  for  perjury  committed  on  a  trial 
►r  murder  need  not*  in  the  statement  of  the  in- 


dictment for  murder,  set  out  the  means  by  which 
the  murder  was  committed.  Rex  v.  Lincoln,  R. 
&  R.  C.  C.  421 ;  2  Rues.  C.  &  M.  536. 

If,  in  an  indictment  for  perjury,  the  oath  is 
stated  to  have  been  at  the  assizes,  before  justioea 
assigned  to  take  the  said  assizes,  before  A.  B., 
one  of  the  said  justices ;  the  said  justices  then 
and  there  having  power,  dtc. ;  it  will  be  a  fatal 
variance  if  the  oath  was  administered  when  the 
judge  was  sitting  under  the  commission  of  oyer 
and  terminer  and  jail  delivery.    Id. 

An  indictment  for  perjury,  laying  the  offence 
to  have  been  committed  u  at  the  Guildhall  of  the 
city  of  London"  is  bad ;  for  the  venue  must  be  laid 
in  some  parish  or  ward.  Rex  v.  Harris,  2  Leach, 
C.  a  800.    Bui  see  the  stat  7  Geo  4,  c.  64,  s.  20. 

It  must  appear  or  be  alleged,  in  an  indictment 
for  perjury,,  that  the  person  by  whom  the  oath 
was  administered  had  competent  power  to  ad- 
minister it  .  Rex  v.  Wood,  2  Rusb.  C.  &  M.  541 
— Eyre. 

Therefore,  where  perjury  was  charged  in  swear- 
ing before  a  justice  that  S.  S.  had  sworn  twelve 
oaths,  and  it  did  not  import  that  the  oaths  were 
sworn  in  the  county  for  which  the  justice  acted, 
judgment  was  arrested  because  it  did  not  appear 
that  the  justice  had  any  jurisdiction  to  administer 
the  oath  in  question  to  the  defendant    Id. 

An  indictment  for  perjury  at  an  assize  may 
allege  the  oath  to  have  been  taken  before  one  of 
the  judges  in  the  commission,  though  the  names 
of  both  are  inserted  in  the  caption.  Rex  v.  Al- 
ford,  1  Leach,  C.  C.  150. 

If  an  indictment. for  perjury  charge  that  the 
defendant  falsely  swore  to  certain  facta,  and  the 
deposition  appear  to  be  joint,  and  that  his  wifo 
first  deposes  to  the  facts,  and  then  the  defendant 
swear  that  he  is  sure  that  A.  B.  is  one  of  the 
persons  who  assaulted,  &c,  this  is  no  variance, 
as  it  is  sufficient  for  the  indictment  to  state  the 
substance  of  what  the  defendant  swore.  Rex  v. 
Grindall,  2  C.  &,  P.  563— Abbot L 

In  an  indictment  for  making  a  false  affidavit, 
it*  is  sufficient  to  state  that  the  defendant  came 
before  A,  B.  and  took  his  corporal  oath,  (A.  B. 
having  power  to  administer  an  oath),  without  set- 
ting  out  the  nature  of  A.  B.'s  authority.  Rex  v* 
CaUanan,  6  B.  &  C.  102;  9  D.  &  R.  97. 

Where  perjury  is  assigned  upon  several  parte 
of  an  affidavit,  those  parts  may  be  set  out  in  the 
indictment  aa  if  continuous,  although  they  are 
in  fact  separated  by  the  introduction  of  other 
matter.    Id. 

The  assignment  of  perjury  is  not  restricted  to 
a  mere  negative  of  the  very  words  of  what  the 
defendant  swore,  but  may  be  expressed  occasion- 
ally  with  greater  amplification.  Thus,  whore  a 
defendant  had  sworn  that  he  never  did,  at  any 
time  during  his  transactions  with  the  commission- 
ers of  the  Victualling  Office,  charge  more  than 
the  usual  sum  of  sixpence  per  quarter  beyond 
the  price  he  actually  paid  for  any  malt  or  grain 
purchased  by  bim  for  the  said  commissioners  aa 
their  corn-factor,  and  the  indictment  alleged  that 
the  defendant  did  charge  more  than  sixpence  per 
quarter  for  and  in  respect  of  such  malt  and  grain 
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so  purchased;  this  was  held  to  be  a  good  assign- 
ment of  perjury,  though  it  was  objected  that  the 
words,  "  in  respect  oft"  might  include  collateral 
and  incidental  expenses  attending  the  corn  and 
grain  jointly  witli  the  charge  for  the  corn  and 
grain :  and  that,  bearing  that  sense,  the  assign- 
ment  of  perjury  was  not  positive  and  direct  Rex 
v.  Atkinson,  Dea.  C.  L.  1017. 

The  evidence  of  one  witness  is  not  sufficient  to 
convict  of  perjury,  as  in  such  case  there  would 
be  only  one  oath  against  another.  Rex  v.  Zee,  2 
Russ.  C.  &  M.  545. 

But  two  witnesses  are  not  essentially  necessary 
to  disprove  the  fact  sworn  to;  for  if  any  material 
circumstance  •  bo  proved  by  other  witnesses,  in 
confirmation  of  the  witness  who  gives  the  direct 
testimony  of  perjury,  it. may  turn  the  scale  and 
warrant  a  conviction.    Id, 

And  the  rule  does  not  apply  where  the  evidence 
consists  of  the  contradictory  oath  of  the  party 
accused.  Rit  v.  Knill,  5  B.  &  A.  929,  n. :  &  P. 
Anon.  2  Russ.  C.  &  M.  545. 


3.  Evidence. 

In  perjury  committed  in  an  answer  in  Chan- 
cery, it  is  sufficient  proof  of  the  fact  of  swearing 
and  the  identity  of  the  defendant,*  to  prove  the 
hand-writing  subscribed  to  the  answer,  and  that 
the  jurat  was  subscribed  by  the  Master  as  being 
sworn  before  him.  Rex  v.  Morris,  1  Leach,  C. 
C.50. 

If  the  perjury  be  assigned  in  an  answer  in 
Chancery,  evidence  of  the  defendant's  signature, 
and  of  that  of  the  Master  before  whom  the  an- 
swer  purports  to  be  sworn,  is  sufficient  proof  of 
the  defendant's  having  sworn,  without  calling  the 
person  who  wrote  the  jurat  Rex  v.  Benton,  2 
Camp.  508 — Ellenborough, 

In  perjury  upon  an  answer  in  Chancery,  no 
need  to  prove  the  identity  of  the  person,  or  the 
actual  swearing.    Rex  v.  Morris,  2  Burr.  1189. 

On  an  indictment  for  perjury,  in  an  answer  to 
a  bill  in  Chancery,  the  proving  the  hand- writing 
of  the  signature  of  the. person  who  administered 
the  oath  i»t  sufficient  proof  that  it  was  sworn ; 
and  if  the  place  at  which  such  answer  purported 
to  have  been  sworn  is  in  the  jurat,  it  is  sufficient 
evidence  that  the  oath  was  administered  at  that 
place.  Rex  v.  Spencer,  1  C.  &  P.  260— Abbott ; 
1  R.  &  M.  97. 

Upon  an  indictment  for  perjury,  in  falsely 
taking  the  freeholder's  oath  at  an  election  of  a 
knight  of  the  shire  in  the  namo  of  J.  W. ;  it  ap- 
pearing by  competent  evidence  that  the  free- 
holder's oath  was  administered  to  a  person  who 
polled  on  the  second  day  of  the  election  by  the 
name  of  J.  W.,  who  swore  to  his  freehold  and 
place  of  abode;  and  that  there  was  no  such 
person,  and  that  the  defendant  voted  on  the  se- 
cond day,  and  was  no  freeholder,  and  some  time 
after  boasted  that  he  had  done  the  trick,  and 
was  not  paid  enough  for  the  job,  and  was  afraid 
he  should  be  pulled  up  for  his  bad  vote ;  and  it 
not  appearing  that  more  than  one  false  vote  was 
given  on  the  second  day's  poll,  or  that  the  de- 
fendant voted  in  his  own  name,  or  in  any  other 


than  the  name  of  J.  W.>— Held,  that  ihenw 
sufficient  evidence  for  the  jury  to  presuae  Is* 
the  defendant  voted  in  the  name  of  J.  W,  ai 
consequently  to  And  him  guilty  of  the  dam* 
alleged  in  the  indietment  Rex  v.  Price,  6  Est 
323 ;  2  Smith,  525.  And  see  Rex  v.  Left,  i 
Camp.  139,  and  PurceU  v.  JM'Asasrs,  9  £* 
157. 

If  the  perjury  be  committed  at  the  trisJef  t 
cause,  the  prosecutor  must  prove  the  whole eftsi 
defendant's  testimony.  Rex  v.  Jones,  Petk*,E 
— Kenyon. 

Unless  the  point  upon  which  the  pcrjorr  »» 
signed  arose  upon  the  defendant's  croa«asav 
tion.  Rex  v.  Dowting,  Peake,  170- haw: 
&C.not&  jr*.5T.K.3U. 
.  In  an  indictment  for  perjury  committed  «Ai 
trial  of  a  cause,  it  is  sufficient  for  the  """" 
to  prove  all  the  evideoce  given  by  the 
referable  to  the  fact  on  which  perjury  a 
Proof  of  the  evidence  set  out  by  a  wtosssa 
speaks  from  memory,  but  will  not  swear  tat* 
has  given  the  whole  of  the  defendant's  staf 
testimony,  but  says  that  he  has  stated  to  the  at 
of  his  recollection  all  that  was  material  to* 
present  inquiry,  and  relating  to  the  uanadia  ■ 
uestion,  and  is  positive  nothing  was  aid  o£ 

ing  that  proved,  is  sufficient  to  go  to  dbe  a> 
ex  v.  Rowley,  1R.&M.  299— LiuWak. 

In  an  indictment  for  perjury,  in  a  proessisj 
before  a  surrogate,  it  is,  prima  facie,  saffieksJ» 
prove  that  he  has  generally  acted  in  thatcatt*/ 
Rex  v.  Verelst,  3  Camp.  432— Ellenh. 

An  affidavit  purporting  to  be  sworn  brfa* 
public  commissioner  is  admissible  on  the  ■» 
of  an  indictment  for  perjury  without  proofs* 
commission ;  proof  of  the  commissiooer'f  »3sj 
as  such  is  sufficient  Rex  v.  Howard,  M.  A  la 
187— Patterson. 

To  support  an  indictment  for  perjury  ea- 
rn itted  on  a  trial  at  the  quarter  sssnoof,  tbv 
witnesses  who  heard  the  party  examined  tfsst 
that  he  swore  on  that  trial,  and  the  ptrtr** 
convicted,  although  neither  of  the  witness*  »d 
down  the  evidence  as  it  was  given,  and  soar 
of  them  professed  to  state  the  whole  of  the  <» 
dence  that  he  gave.  Rex  v.  Jfbab*,3£*'' 
41)8— Tenterden. 


To  show  that  perjury  was  wilful  and 
evidence  may  be  given  of  ciprcwkw  of  a* 
used  by  the  party  towards  the  person  spis* 
whom  he  gave  the  false  evidence.    Id. 

If  A.  be  indicted  for  perjury,  in  swearisf  ** 
he  did  not  enter  into  a  verbal  agreement  »a* 
and  C.  for  them  to  become  joint-dealer*  ad  * 
partners  in  the  trade  or  business  of  faff*** 
and  it  appear  that,  in  fact,  R.  was  a  dreg* 
keeping  a  shop  with  which  A.  had  nothisf  »* 
but  that  A.  and  C,  being  sworn  brokers,  tm 
not  trade,  and  therefore  made  speeahtaw* 
drugs  in  B.'s  name  with  his  consent,  he  *f** 
to  divide  profits  and  loss  with  A.  and  C;  ■* 
will  not  support  the  indictment, si  the •* 
the  sort  of  partnership  denied  fay  A  «a»  a* 
Rex  v.  Tucker,  2  C.  &  P.  500— Abbott 

On  an  indictment  for  perjury  ia  a  caaiil *■ 


Perjury  and 


[CRIMINAL  LAW]  False  Oath*. 


ft ins,  it  ii  do  variance  that  the  Nisi  Prius  record 
[tales  the  trial  to  have  been  on  a  day  different 
Tom  that  stated  in  the  indictment  Rex  v.  Cop. 
mrd,  3  0.&P.  59— Tentcrden ;  1  M.  &  M.  1 18. 

If  an  indictment  for  perjury  in  a  cause  at  Nisi 
frius  state  the  trial  to  have  been  before  one  of 
be  judges,  (who,  in  fact,  sat  for  the  lord  chief 
ostice),  and  the  Nisi  Prius  record  state  the  trial 
o  have  been  before  the  lord  chief  justice  himself; 
lemble*  that  this  is  no  variance.    Id. 

If  an  indictment  for  perjury  in  a  cause  at  Nisi 
Prius,  in  setting  out  the  substance  of  the  oral  evi- 
lenoe  charged  to  be  false,  put  "  Mr."  for  "  Min- 
er," and  "Mrs."  for  *♦  Mistress,*'  this  is  no  vari- 
nee,  though  it  should  appear  that  the  witness 
aid  "Mister"  and  "Mistress,"  and  not  "Mr." 
ind"Mrs."    Id, 

If  the  indictment  incorrectly  set  out  the  judg- 
nenUroll  of  the  cause,  at  the  trial  of  which  the 
erjury  is  alleged  to  have  been  committed,  the 
ferianoe  is  fatal.    Rex  v.  Eden,  1  Esp.  97 — Ken. 

An  indictment  for  perjury  alleged  to  have  been 
sommitted  by  a  bankrupt  set  forth  a  petition  to 
apersede  the  commission,  and  stated  that  at  se- 
eral  meetings  before  the  commission  the  defen- 
lant  makes  certain  declarations.  At  the  trial  the 
etHion  was  produced,  and  the  allegation  in  it 
raa,  that,  at  several  meetings  before  the  commis- 
ioners,  the  defendant  made  those  declarations  :— 
feld,  no  variance.  Rex  v.  Dubman,  7D.  &  R. 
S4;4B.&C.850. 

In  an  indictment  for  perjury  it  was  alleged, 
hat  F.  "C.  Aberdeen  and  others  exhibited  their 
»ill  in  the  Exchequer,  dtc.,  and  on  the  production 
f  the  bill  it  purported  to  be  the  bill  of  A*  C. 
Aberdeen  and  others :— Held,  that  there  was  no 
mriance,  if  it  were  proved  that  it  was  in  fact  the 
•ill  of  F.  C.  Aberdeen.  Rex  v.  Roper,  1  Stark. 
18 — EUenborough. 

An  indictment  for  perjury  stating  that '  A.  B. 
pave  certain  justices  to  understand  and  be  in- 
clined that  O.  D.,  being  a  brewer  of  beer  and  ale 
t>r  sale,  did  neglect,  Ac,  is  not  supported  by  an 
n  formation  containing  no  allegation  that  C.  D. 
vas  a  brewer  of  beer  or  ale  for  sale,  together 
rith  proof  aliunde  of  his  being  a  brewer.  Rex 
-.  Leech,  2M.&H  119. 

So,  also,  that  it  was  no  variance,  although  after 
be  allegation,  and  after  setting  out  such  parts  of 
be  bill  as  were  necessary,  the  words  "  as  appears 
y  the  said  bill  filed  of  record,"  were  added.   Id. 

Proof  that  the  defendant  was  "  sworn  and  ex 
ii^ined  as  a  witness,"  supports  an  averment  that 
he  defendant  was  sworn  on  the  Holy  Gospel, 
hat  being  the  ordinary  mode  of  swearing.  Rex 
r.  Rowley,  1  R.  &  M.  302— Littledale.  But  see 
Rex  v.  M'Carther,  Peake,  155. 

In  an  indictment  for  perjury  committed  on  the 
.rial  of  a  former  cause,  the  postea  alone  is  suffi- 
;ient  evidence  to  prove  that  there  was  a  trial 
without  showing  a  copy  of  the  final  judgment 
Anon.  Boll.  N.  P.  243. 

An  indictment  for  perjury  tried  before  the 
Lord  Chief  Justice  at  Westminster  charged  the 
perjury  to  have  been  committed  on  a  trial  at 
Nisi  Prius,  although  at  the  King's  Bench  sit- 
tings at  Westminster.  The  prosecutor,  to  prove 
Vol.  I.  5  B 


the  trial  at  Nisi  Print,  put  in  the  Nisi  Prins  re- 
cord, with  the  minute  of  the  verdict  indorsed  on 
it  by  the  associate.  There  was  no  postea  drawn 
up,  and  the  associate  stated  that  none  would  be 
drawn  up,  as  a  rule  for  a  new  trial  was  pending i 
—Held,  to  be  sufficient  proof  of  the  trial  at  Nisi 
Prius.  Rex  v.  Browne,  5  C.  &>  P.  562 — Tenter- 
den  ;  1  M.  &  M.  315. 

The  Nisi  Prius  record  of  a  cause,  with  a  mi- 
nute of  the  verdict  indorsed  by  the  officer  of  the 
court,  is  good  evidence  that  the  cause  came  on 
for  trial,  though  no  regular  postea  is  indorsed* 
Rex  v.  Browne,  1  M.  &  M.  315 — Tcnterden* 
Bayley,  Littledale,  and  Parke. 

In  an  indictment  for  perjury,  the  supposed 
perjury  arose  upon  evidence  given  in  reply  to 
the  testimony  of  one  of  the  defendants  on  the 
former  trial,  who  was  acquitted  and  examined  as 
a  witness.  The  indictment  did  not  state  his  ac- 
quittal, nor  did  the  minute  of  the  verdict  show 
it  .-—Held,  that  this  was  immaterial,  parol  evi- 
dence being  given  that  he  was  in  fact  examined. 
Id. 

Perjury  was  assigned  on  an  answer  in  Chan- 
cery to  a  bill  before  it  was  amended : — Held,  that, 
to  support  the  allegations  respecting  the  bill,  it 
was  sufficient  to  put  in  the  amended  bill,  and 
prove  that  the  amendments  were  in  the  hand- 
writing of  a  clerk  in  the  Six  Clerks'  Office,  whose 
duty  it  would  be  to  make  them  r"  but  that  it  was 
not  necessary  to  caH  the  person  who  wrote  the 
amendments.  Rex  v.  Laycoek,  4  C.  &  P.  326— 
Tenterden. 

Semble,  that,  on  an  indictment  against  a  bank- 
rupt for  perjury  befbro  the  commissioners,  it  is 
necessary  to  give  strict  evidence  of  the  trading 
petitioning  creditor's  debt,  and  act  of  bankruptcy. 
Rex  v.  Punsnon,  1  Rose,  Bkt  Cas.  22— Ellen, 
borough ;  3  Camp.  96. 

But,  if  the  perjury  be  alleged  in  an  answer  to 
an  allegation  exhibited  before  a  surrogate,  it 
is  prima  facie  sufficient  to  prove  that  the  surro- 
gate has  generally  acted  in  that  capacity.  Rex 
v.  VereUt,  3  Camp.  432— EUenborough. 

A  witness  is  not  incompetent  because,  in  his 
answer  to  a  cross  bill  in  Chancery,  he  has  sworn 
to  the  same  fact  which  he  is  now  called  to  prove. 
IUxj.  Pepyg,  Peake,  138 — Kenyon. 

Bat,  on  an  indictment  for  .perjury  committed 
on  a  trial,  the  party  who  was  injured  by  the  ver- 
dict, and  who  had  filed  a  bill  for  relief,  is  an  in- 
competent witness.  Rex  v.  Dolby,  Peake,  12— 
Kenyon. 

But  the  party  who  succeeded  at  the  trial  is  not. 
Rex  v.  De  Faria,  Peake,  104 — Kenyon. 

A  defendant  who  has  not  paid  debt  and  costs, 
though  his  bail  are  fixed,  is  not  competent  to  prore 
perjury  committed  at  the  trial  of  his  cause.-  Rex 
v.  Eden,  1  Esp.  97— K!enyon. 

A.  having  brought  an  action  against  &.,  the 
latter  filed  a  bill  in  equity  against  him  for  a 
discovery  and  injunction,  and  for  an  account; 
to  which  A.  having  put  in  his  answer,  deny- 
ing the  allegations  of  B.,  which  involved  the 
merits  of  the  suit  at  law,  the  injunction  was 
dissolved;  on  which  answer  B.  indicted  A.  for 
perjury;  and  the  indictment  and  aetioh  com- 
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ing  on  to  be  tried  at  the  tame  assizes,  the  indict- 
ment standing  first: — Held,  that  B.  was  a  com- 
petent  witness  to  prove  the  perjury,  as  he  could 
not  avail  himself  of  the  conviction  of  A.  in  any 
civil  proceeding  between  them,  either  in  law  or 
equity.     Rex  v.  Boston,  4  East,  572 ;  1  Smith, 

^  Declarations  in  actiones  mortis  are  not  admis- 
sible in  evidence  on  the  trial  of  an  indictment  for 
perjury.    Rex  v.  Mead,  4  D.  &,  R.  120. 

If  an  indictment  for  perjury  contain  several 
assignments  of  perjury,  on  one  of  which  no  evi- 
dence is  given  on  the  part  of  the  prosecution,  the 
defendant  cannot  go  into  proof  to  show  that  the 
evidence  charge  by  that  assignment  of  perjury 
to  berfalse,  was  in  reality  true.  Rex  v.  Hemp,  5 
C.  &  P.  46&— Denman. 

On  the  trial  of  an  indictment  for  perjury,  the 
witnesses  to  character  were  asked,  "What  ro 
the  character'  of  the  defendant  for  veracity  and 
honour  T'-^-and,  a  Do  you  consider  him  a  man 
likely  to  commit  perjury  ?"    Id. 


LXlJL  Conspiracy. 


1.  The  Offence. 

An  indictment  for  conspiracy  at  common  law,' 
will  lie  for  enticing  a  young  woman  under  age  to 
leave  her  father's  house,  and  live  in  fornication 
with  one  of  the  defendants ;  and  concerting  mea- 
sures, with  her  own  approbation,  to  carry  hex  off 
and  conceal  her  for  that  purpose.  Rex  v.  Grey 
(Lsrtf),  1  East,  P.C.460., 

If  a  man  and  woman  marry  in  the  name  of  an- 
other, for  the  purpose  of  raising  a  specious  title 
to  the  estate  of  the  person  whose  name  is  assumed, 
.it  is  a  conspiracy.  Rex  v.  Robinson,  1  Leach,  C. 
C.  37 ;  2  East,  P.  C.  1010. 

Where  it  appeared  on  an  indictment  for  a 
conspiracy  to  procure  the  marriage  of  paupers, 
against  the  parish  officers,  that  a  man  of  one 
parish  had  gotten  a  woman  belonging  to  another 
with  child,  and  the  defendants  had  agreed  with 
the  man  to  give  him  two  guineas  if  he  would 

'  marry  the  woman,  which  he  did,  and  received 
the  money,  and  both  swore  that  they  were  willing 

'  to  be  married : — Held,  that  the  indictment  could 
not  be  supported,  as  there  was  no  violence,  threat, 
contrivance,  or  sinister  means  used  to  procure  the 
marriage  without  the  consent  of  the  parties.  Rex 
w.  Footer,  1  East;  P.  C.  461— Buller. 

The  indictment  need  not  aver  in  terms,  that  the 
marriage  was  against  the  will  or  consent  of  the 
parties,  although  that  must  be  meant,  if  it  state 
that  it  was  procured  by  threats  and  menaces 
•gainst  the  peace,  &c  Rex  v.  Parkhouse,  1 
&MX,  P-  O.  462. 

It  is  not  ground  of  an  indictment  to  procure  a 
marriage  between  a  person  not  actually  charge- 
able to  the  parish  and  a  pauper  of  another  parish. 
Rex  r.  Tanner,  1  Esp.  204— Ashhurst. 

On  motion  for  a  criminal  information  against 
two  persons  for  endeavouring  to  raise  the  price 
«  oil,  it  must  distinctly  appear  that  they  com- 


bined  together,  as  it  is  no  offence  fainmnwisnl 
separately  so  to  endeavour.  Rex  v.Jfifta*2 
Chit  163. 

An  indictment  will  not  lie  for  consptrisg  to 
commit  a  civil  trespass  upon  property,  by  igrs> 
ing  to  go,  and  by  going  into  a  preserve  for  hm 
the  property  of  another,  for  the  purpose  of  «ari*» 
them,  though  alleged  to  be  done  in  the  nigfathv 
the  defendants,  armed  with  offensive  vetpsa, 
for  the  purpose  of  opposing  resistance  to  uv  en- 
deavors to  apprehend  or  obstruct  them,  fat 
Tamer,  13  East,  228. 


It  was  held  an  indictable  offence  tot 
a  particular  day  by  false  rumours  to  laJsedepaa 
of  the  public  government  funds,  with  steal  to 
injure  the  subjects  who  should  purchi*!  flats*" 
day.    Rex  v.  Ve  Berenger,  3  M.  &,  &  68. 


Getting  money  out  of  a  man  by  cowpinsj  to 
-charge  him  with  a  false  fact  is  indkfeisfe  vi 
conspiracy,  whether  the  met  charged  beosssJ 
or  not  in  itself.    Rex  v.  JZspsai,  1 W.  Back* 

A.,  having  been  bail  for  D.,  went,  tcoomjed 
by  B.  and  C,  to  the  lodgings  of  D.,  teffiaj  bat* 
B.  and  C.  were  officers,  who  would  lake  her  to  jd 
if  she  did  not  give  him  security  for  his  deal:  & 
and  C.  were  not  officers,  and  had  no  anttortjtt 
take  p.  D.  gave  B.  a  number  of  truck*,  as 
signed  a  paper,  stating  them  to  be  a  a«**f. 
and  that  A.  might  sell  them  if  he  wm  s*  ■» 
in  forty-two  days : — Semfale,  that  A,  B,  isiC, 
might  be  indicted  for  a  conspiracy.  BhmfM 
v.  Blake,  6  C.  &  P.  75— LyndhursL 

A  conspiracy  to  extort  .money  m  r**? 
offence  at  common  law,  and  need  not  be  cbss* 
to  be  attempted  by  unlawful  means.  ftsv.*> 
lingherry;  G  J).  &  R.  345;  4  B.  &  C.3». 

Information  will  be  granted  for  a  eoss**? 
by  a  master,  an  attorney,  and  a  gestfcss*.  * 
assign  over  a  female  apprentice,  bv  set  s« 
consent,  for  the  purpose  of  prostitution,  ft*1 
Delavol,  3  Burr.  1434 ;  1  W.  Black,  410, » 

So,  for  a  combination  to  fix  the  price  rf** 
Rex  v.  NorrU,  2  Ld.  Ken.  300. 

An  indictment  will  lie  for  a  conspiracy** 
tain  money  as  a  reward  for  an  appoints^** 
office  under  government.  Rex  v.  W** " 
Camp.  229 — Ellenborough. 

A  concerted  arrangement  to  issne  a  est** 
sion  of  bankruptcy,  for  the  mere  pan***** 
ing  a  certificate,  is  a  conspiracy  hablele*'^ 
ment  or  information.  Ex  pate  Crs***** c 
Ves.  jan.  260.  Set  tit.  Omnaa  bt  BV*o«* 
ante,  p.  786. 

An  indictment  for  conspiring,  Ac,  •  to  **■* 
the  workmen  of  J.  G.  fiom  continuing  *  **J 
&cV*  i»  supported  by  evidence  of  a  «**rvL 
prevent  any  from  continuing,  &c    R***  rr 
dike,  M.  &  Rob.  179— Patteson. 


A  combination  of  workmen,  for  the.  ^_ 
dictating  to  masters  whom  they  shall  cap* 
indictable.    Id. 

If  brokers  agree  together,  before  i  •*  *' 
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tfon,  that  one  only  of  them  shall  bid  for  each 
article  sold,  and  that  all  articles  thus*  bought  by 
any  of  them  shall  be  sold  again  among  them- 
selves  at  a  fair  price,  and  the  difference  between 
the  auction  price  and  the  fair  price  divided 
among  them:  this  is  a  conspiracy,  for  which 
they  are  indictable.  Levi  y.  Levi,  6  C.  &  P.  239 
— Gurney. 

.  An  indictment  lor  a  conspiracy  to  impoverish 
i  man,  by  preventing  him  from  working  at  his 
trade,  need  not  state  the  overt  acts  used  to  effect 
the  intended  mischief.  Rex  v.  Eccles,  1  Leach, 
C.  C.  274. 

Where  two  conspire,  and  one  dies,  the  other 
nay  still  be  indicted  for  the  conspiracy.  Rex  v. 
Nichols,  13  East,  412,  n. 

2.  Indictment 

Semble,  that  an  indictment  charging  the  de- 
fendants with  conspiring  "  to  cheat  and  defraud 
he  just  and  lawful  creditors  of  W.  FM"  without 
my  further  statement  of  the  conspiracy,  or  of  any 
>vert  act,  is  bad,  as  being  too  general.  Rex  v. 
FWe,  4  C.  &,  P.  592— Tenterden. 

Indictment  for  a  conspiracy  to  indict  for  a 
sapital  offence  good,  though  the  word  "  falsely," 
s  not  added  to  the  first  charge  of  this  con- 
piracy,  nor  the  particular  crime  there  speci- 
ied;  and  although  it  is  not  laid  that  the  said 
IV.  6.  was  acquitted  of  it.  Rex  v.  Spragg,  2 
lurr.  993. 

Indictment  for  a  conspiracy  to  extort  money, 
ne  count  averred  that  defendant,  in  pursuance 
if  a  conspiracy  to  extort  money  from  the  pro- 
ecutor,  falsely  exhibited  certain  indictments 
gainst  him;  another  count  averred  that  de- 
fendant, in  pursuance  of  the  like  conspiracy,  of- 
fered to  suppress  an  indictment  pending  against 
he  prosecutor,  if  he  would  give  them  money 
jt  so  doing.  The  jury  found  the  defenda  t 
uilty,  but  found,  specially,  that  the  indict- 
ments preferred  by  them  against  the  prbsecu- 
[>r  were  not  false:— Held,  that  the  averment 
a  the  former  count  was  immaterial,  and  that 
be  latter  count  would  support  the  conviction. 
lex  v.  Hollingberry,  6  D.  &  IjL  345 ;  4  B.  &,  C. 

Held,  that  an  indictment  to  conspire  to  raise 
io  price  of  funds  with  intent  to  injure  the  pcr- 
ans  who  should  purchase  was  well  enough,  with- 
ut  specifying  the  particular  persons  who  pur- 
based  as  the  persons  intended  to  be  injured,  and 
iat  the  public  government  funds  of  this  king- 
orn  might  mean  either  British  or  Irish  funds, 
rhich,  since  the  union,  were  each  a  part  of  the 
iwds  of  the  United  Kingdom.  Rex  v,  De  Be 
enger,  3  M.  &,  S.  67. 

An  indictment  charged  that  defendants  con- 
pired,  by  divers  false  pretences  and  subtle  means 
nd  devices,  to  obtain  from  A.  divers  largo  sums 
f  money,  and  to  cheat  and  defraud  him  thereof: 
—Held,  that  the  gist  of  the  offence  being  the 
onspiracy,  it  was  quite  sufficient  only  to  state 
hat  fact  and  its  object,  and  not  necessary  to  set 
Hit  the  specific  pretences.  Rex  v.  OUlt  2  B.  &, 
k.204. 


In  ah  indictment  for  a  conspiracy,  in  producing 
a  false  certificate  in  evidence,  it  is  not  necessary 
to  set  forth  that  the  defendants  knew  at  the  time 
of  the  conspiracy  that  the  contents  of  the  certi- 
ficate were  false;  it  is  sufficient  that  for  such 
purpose  they  agreed  to  certify  the  fact  as  true, 
without  knowing  that  it  was  so.  Rex  v.  Matobey 
(Bar*.),  6  T.  R.  619. 


3.  Evidence, 

On  an  information  for  conspiracy,  the  fact  of 
conspiring  need  not  be  proved,  but  may  be  col- 
lected from  other  circumstances.  Rex  v.  Par- 
sons, I  W.  Black.  393. 

Upon  an  indictment  for  a  conspiracy,  general- 
evidence  of  the  conspiracy  charged  may  be  re- 
ceived in  the  jirst  instance,  although  it  cannot 
affect  the  defendant  unless  afterwards  brought 
home  to  him,  or  to  an  agent  employed  by  him. 
And  the  same  rule  applies  where  a  defendant 
seeks  by  such  general  evidence  in  the  first  in- 
stance to  affect  the  prosecutor  with  a  conspiracy* 
to  suborn  witnesses  for  the  destruction  of  the 
defence,  provided  the  proposed  evidence  be  pre* 
viously  opened  to  the  court,  as  in  the  case  of  a 
prosecution  to  be  proved  by  a  conspiracy.  The 
Queen's  case,  2  B.  &  B.  302. 

On  an  indictment  for  conspiring  and  unlawfully 
meeting  for  the  purpose,  of  exciting  discontent  and 
disaffection  : — Held,  first,  that  resolutions  passed 
at  a  former  meeting,  in  another  place,  and  af 
which  one  of  the  defendants  presided,  the  pro* 
fessed  object  of  which  meeting  was  to  fbi  the 
meeting  mentioned  in  the  indictment,  were  ad* 
missible  in  evidence,  to  show  the  intention  of 
such  defendant  in  assembling  and  attending  the 
meeting  in  question,  at  which  he  also  presided : 
secondly,  that  a  copy  of  these  resolutions,  de- 
livered by  such  defendant,  to  a  witness  at  the 
time  of  the  former  meeting,  as  the  resolutions 
then  intended  to  be  proposed,  and  which  corre- 
sponded with  those  which  the  witness  had  heard 
read  from  a  written  paper,  is  admissible  without 
producing  the  original :  thirdly,  that  large  bodies 
of  men  having  come  to  the  latter  meeting  from 
a  distance,  marching  in  regular  order,  it  was  ad- 
missible in  evidence  to  show  the  character  and 
intention  of  the  meeting,  that  within  two  days 
of  the  same  great  numbers  of  men  were  seen 
training  and  drilling  before  day-break,  at  a  place 
from  which  one  of  these  bodies  had  come  to  the 
meeting,  and  that,  on  discovering  the  persons 
who  saw  them,  they  ill-treated  them,  and  forced 
one  of  them  to  take  an  oath  never  to  be  a  king's 
man  again :  fourthly,  that  it  was  admissible  in 
evidence,  for  the  same  purpose,  to  show  that 
another  body  of  men,  in  their  progress  to  the 
meeting,  on  passing  the  house  of  one  of  the  per* 
sons  who  had  been  so  ill-treated,  expressed  their 
disapprobation  at  his  conduct  by  hissing,  &c. : 
fifthly,  parol  evidence  of  inscriptions  and  devices 
on  banner^  and  flags  displayed  at  a  meeting  is 
admissible  without  producing  the  originals:  and 
lastly,  on  such  an  indictment,  evidence  of  the 
supposed  misconduct  of  the  military  and  others 
|  who  dispersed  the  meeting  was  not  admissible 
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Rss  v./fcsf,3  a  &  A,566;  3  B.  &  A.  444. 
Ani  sea  fie*  v.  Bowes,  4  East,  171,  n. 

An  indictment  for  a  conspiracy  contained 
several  counts,  alleging  several  misdemeanours 
on  the  same  day  : — Held,  that  the  prosecutor 
might  give  evidence  of  similar  misdemeanours 
on  different  days.  Rex  v.  Levy,  2  Stark.  458 — 
Abbott 

An  indictment  for  conspiracy  to  cheat  in  the 
■ale  of  a  horse  is  not  maintainable  without  proof 
of  concert  between  the  parties.  Rex  v.  PyweU, 
1  Stark.  402— Eltenborongh. 

An  indictment  against  journeymen  for  a  con- 
spiracy against  their  employers,  to  prevent  them 
from  taking  any  apprentices,  is  proved  by  evi. 
dence  of  their  having  quitted  their  employment 
with  an  intention  to  compel  such  employers  to 
dismiss  any  person  as  an  apprentice.  Rex  v.  Fer- 
guson, 2  Stark.  489— Wood. 

*  On  an  indictment  for  a  conspiracy,  the  letters 
df  one  of  the  defendants  to  the  other  are,  under 
certain  circumstances,  admissible  in  evidence  in 
Ins  favour,  to  show  that  he  was  the  dupe  of  the 
otter*  and  was  not  himself  a  participator  in  the 
fraud.    Rex  v.  Whitehead,  1  C.  &  P.  67— Best 

Where  two  defendants  were  indicted  for  a  con- 
spiracy to  commit  a  fraud,  and  one  defended 
himself  on  the  ground  that  he  had  himself  been 
deceived  by  the  representations  of  his  oo-defen- 
dast*  and  part  of  a  written  correspondence  be- 
tween both  the  defendants  having  been  received 
*a  evidence  for  the  crown : — Held,  that  the  whole 
of  the  correspondence  between  the  defendants, 
np  to  the  time  of  the  overt  act  of  the  conspiracy, 
was  admissible  in  evidence  lor  the  defence. 
Rex  r.  Whitehead,  1  D.  6l  R.  N.  P.  C.  61—  Ab- 

bolt 

On  an  indictment  for  conspiracy,  where  there 
is  evidence  of  several  persons  having  engaged 
therein,  whf  t  is  said  by  any  of  them  at  another 
time  and  place  respecting  the  object  of  the  con- 
spiracy is  evidence  against  the  others.  Rex  v. 
Salter,  5  Esp.  125 — Hotham.  And  tee  Rex  v. 
tommtmd,  2  Esp.  719. 

So,  in  an  indictment  for  a  conspiracy  to  cause 
themselves  to  be  believed  persons  of  large  pro- 
perty, for  the  purpose  of  defrauding  tradesmen, 
the  prosecutor  may  give  various  instances  of  their 
giving  a  false  representation  of  their  circum- 
stances, as  overt  acts  of  the  conspiracy.  Rex  v. 
Roberto,  1  Camp.  899— Ellenborough. 

Bat  the  wife  of  one  defendant  cannot  be  called 
on  behalf  of  a  co-defendant,  though  the  parties 
appear  and  defend  separately.  Rex  v.  Locker,  5 
Esp.  1 0Tt— EUenborough. 

Nor  one  defendant  who  suffers  Judgment  by 
default    Rex  v.  Lafone,  5  Esp.  155— Ellen  b. 


IjXX.  Libel. 

1.  Liability  for. 

Set  Me  Libel,  in  Civil  Cases. 

6O0co.3,  c.  8. 
The  proprietor  of  a  newspaper  is  answerable 


continually  as  well  as  civifly  far 
the  conducting  of  the  paper,  as  for  the  posin- 
tion  of  a  libel,  though  he  has  nothing  to  da  sit 
the  publication,  and  the  whole  is  easdoetoi  */ 
his  servants.    Rex  v.  WaUtr,  3  Esp.  21-fcs, 

The  proprietor  of  a  newspaper  who  s  ss 
shown  to  take,  or  who  shows  that  he  fid  a* 
take,  any  part  in  the  publication,  if  criauaatr 
answerable  for  a  libel  that  appears  in  it  Bai 
Alexander,  1M.AM.  437— Tentonkn. 

Generally  speaking,  the  proprietor  of  taia*- 
paper  is  criminally  answerable  for  whit  ipssBi 
in  it ;  but  some  possible  case  might  oce*  ■ 
which  he  would  be  exempt  Id. 

A  member  of  the  House  of  Commoni  ssyk 
convicted  upon  an  indictment  for  a  hbd,  in  f+ 
lishing  in  a  newspaper  the  report  oft  «**** 
livered  by  him  in  that  house,  if  it  oonUiiS» 
lous  matter,  although  the  publication  bet  af- 
reet report  of  such  speech,  and  be  made  is  eav 
sequence  of  an  incorrect  publication  tof*r •> 
pcared  in  that  and  other  newspapera.  *»*■ 
Creevey,  1  M.  &  S.  273. 

An  advertisement  published  in  the  ataajaj 
concerning  any  person,  though  conteyinf,  a* 
it  an  imputation  injurious  to  the  character  snfc 
party  about  whom  it  is  published,  is  srt'W 
if  done  bona  fide,  and  with  a  view  of  etas* 
information  on  the  subject  alluded  to  is  **  J* 
vcrtisement  by  a  person  really  ratereSed ■* 
discovery.  Delany  v.  Jones,  4  Esp.  191— 0* 
borough.  And  see  Moloney  v.  Bartkf,  3  Gs» 
210— Wood. 

Publications  tending  to  degrade  and  draBf 
persons  in  considerable'  stations  of  f***!r 
dignity  in  foreign  countries  may  be  train*  ■ 
libels,  on  the  ground  that  thr y  may  tend  *  » 
volve  this  country  in  disputes  and  warnr*.  •* 
v.  Gordon  {Lord),  1  Runs.  C.  &  M.S»:*r 
Rex  v.  Vint,  Id. 

An  indictment  for  publishing  uocBocs  as* 
reflecting  on  the  memory  of  a  dead  4*ri«M* 
alleging  that  it  was  done  with  a  dea^a***! 
contempt  on  the  family  of  the  deceased,  *► 
up  the  hatred  of  the  kind's  subject*  *$***  J? 
and  to  excite  his  relations  to  a  nswjsrf^ 
peace,  cannot  be  supported.  Rex  v.  !••** 
T.  R- 126. 

It  is  libellous  and  a  ^  misdemeanoor  »  Pj" 
in  a  newspaper  the  depositions  takes  ^J*?*? 
tice  of  the  peace  on  a  criminal  charge  te**^ 
party  is  tried ;  and  the  printer,  on  as  nnssssa 
against  him  for  a  libel,  cannot  gire  then*  * 
dence  to  show  tliat  they  were-  truly  HJ-* 
Rex  v.  Lee,  5  Esp.  123— Heath:  &  F L  Isj 
Fisher,  2  Camp.  563.  And  see  Shi*  i** 
7  East,  493 ;  Carr  v.  Jones,  3  Smith,  431 

Expulsion  from  a  Quaker's  roeetinft  sat 
sons  assigned  in  their  books,  not  a  libel  *™ 
Hart,  1  W.  Black.  386. 

It  is  not  libellous  fitirly  and  *""*?*?£ 
cise  a  painting  publicly  exhiaited»l»a,l* 
terms  of  censure  used  tnaybe  ^Mf*H'\j 
(filing  the  painting  a  daub.  Tsssaasanf- 
1  M.  &.  M.  187— Best 

A  written  or  printed  publication, 
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L  hat  bean  guilty  of  groat  uisoonduet  in  insult- 
ag  persona  in  a  barefaced  manner,  is  libellous. 
lUmtnt  v.  Ckivcs,  4  M.  &,  H.  127 ;  9  B.  <fc  C. 

Quere,  whether  the  writing  and  composing  a 
ibel,  with  an  intent  to  publish,  but  not  followed 
j  publication,  be  an  offence  ?  Rex  v.  Rurdett, 
B*rt.\  4  &  &  A.  95. 

Qaa?re,  also,  whether  the  mere  writing  a  libel, 
nth  intent  to  excite  hatred  and  contempt  of  the 
ing's  government,  be  an  indictable  offence.  Rex 
.  Burden,  (Bort),  3  R  &  A.  717. 

An  indictment  will  not  lie  for  words  spoken  of 
Justice  of  the  peace  in  his  absence.  Rex  v. 
retye,  2  Camp.  14d— EUenborongh. 

Where  there  was  a  general  verdict  against  the 
efendant  on  a  count  in-  an  information,  rule  for 
westing  judgment  was  discharged,  though  part 
nly  of  the  matter  was  perhaps  libellous ;  but 
i  might  be  a  cause  for  lessening  the  punishment 
kx  v.  Biqfteld,  2  Burr.  985. 

The  statute  53  Geo.  3,  c.  160,  does  not  alter 
be  common  law  respecting  a  blasphemous  libel, 
at  only  removes  the  penalties  imposed  upon 
arsons  denying  the  doctrine  of  the  Trinity  by  9 
1 10  W.  3,  c.  32,  and  extends  to  such  persons 
be  benefits  conferred  upon  all  other  Protestant 
Sasenters  by  1  W.  &  M.  seas.  1,  c  18.  Rex  v. 
Vaddington,  1  B.  &.  a  26. 

The  stat  9  &  10  W.  3,  c  32,  does  not  take 
way  the  common-law  proceeding  against  libel- 
in  of  the  Christian  religion.  Rex  v.  Paine,  1 
5aat,P.C.  5. 

2.  Information,  v>hen  granted. 

It  is  an  invariable  rule  not  to  grant  an  Jnfor- 
nation  for  a  libel,  without  an  exculpatory  affida- 
it,  unless  where  the  party  libelled  is  abroad  at  a 
freat  distance,  or  the  subject-matter  of  the  charge 
i  general  imputation,  or  an  accusation  of  crirai- 
uu  language  held  in  parliament  Rex  v.  Has- 
"A,  and  Rex  v.  Bate,  1  Dougl.  387. 

An  affidavit  to  found  a  motion  for  a  criminal 
^formation  far  a  libel  must  distinctly  negative 
be  charge,  unless  the  party  libelled  be  abroad, 
*the  charge  be  general  Rex  v.  Wright,  2  Chit 

It  is  a  general  rule  that  the  court  will  not 
?ant  an  information  for  a  private  libel,  charging 
•  particular  offence,  unless  the  prosecutor  will 
teny  the  charge  upon  oath.  Rex  v.  MUe$,  1 
&ougL284. 

An  information  lies  for  a  libel  reflecting  on  the 
jjjracter  of  a  justice  of  the  peace.    Anon.  LofR, 

A  criminal  information  was  granted  for  these 
*°ro!a,  in  a  letter  to  a  mayor :  w  I  am  sure  you 
fill  not  be  persuaded  from  doing  justice  by  any 
lttle  acta  or  your  town  clerk,  whose  consummate 
malice  and  wickedness  against  me  and  my  family 
jrul  make  him  do  anything,  be  it  ever  so  vile.'* 
&*  ▼.  rVaifc,  1  Wils.  22. 


.80,  for  sending  a  letter,  charging  complainant 
irtUi  an  unnatural  crime,  although  in  very  guarded 
■*<*  general  terms,  and  the  complainant  did  not 


positively  sweat  to  his  innocence.    Rex  v.  JBrn- 
maim,  Lofft,  148. 

So,  for  printing  an  account  of  a  ludicrous  mar- 
riage between  an  actress  and  a  married  man. 
Rex  v.  KinnereUy,  1  W.  Rack.' 294. 

An  information  held  good,  though  the  matter 
published  merely  held  the  prosecutor  up  to  ridi- 
cule.   Rex  v.  BenfieM,  2  Burr.  985. 

An  information  lies  for  singing  songs  in  the 
streets,  reflecting  on  the  prosecutor's  children, 
with  intent  to  destroy  his  domestic  happiness. 
Id. 

A  criminal  information  having  been  granted 
against  the  defendant,  he,  before  the  trial  at  Nisi 
Prius,  distributed  hand-bills  in  the  assise  town, 
vindicating  his  own  conduct,  and  reflecting  on 
the  prosecutor's ;  this  matter  being  disclosed  to 
the  judge  at  Nisi  Prius  by  an  affidavit,  was  held 
a  sufficient  ground  to  put  off  the  trial ;  and  that 
affidavit  being  returned  to  the  court  of  K.  R, 
they  granted  another  information  on  it  against 
the  defendant,  considering  the  affidavit  taken  at 
Nisi  Prius  as  taken  under  the  authority  of  this 
court    Rex  v.  JoUff c,  4  T.  R.  285. 

On  an  information  against  the  defendants  for 
falsely  and  maliciously  publishing  a  libel  concern- 
ing the  king,  by  stating  in  a  newspaper  that  his 
majesty  was  afflicted  with  mental  derangement, 
the  jury  found  them  guilty  of  so  doing :— Held, 
on  a  motion  for  a  new  trial,  first,  that  to  assert 
falsely  of  his  majesty,  or  of  any  individual,  that 
he  labours  under  the  affliction  of  mental  derange- 
ment, is  a  criminal  act,  and  a  malicious  intention 
may  be  inferred  from  the  mere  fact  of  publication, 
unless  evidence  is  given  by  the  defendant  to  rebut 
such  inference :  -secondly,  that  such  an  assertion 
concerning  the  king,  being  in  itself  mischievous 
to  the  public,  is  on  indictable  offence,  without  any 
allegation  or  direct  proof  of  a  malicious  intention : 
thirdly,  that  where  the  jury  desired  to  know 
"  whether  in  order  to  convict  a  defendant  for  the 
publication  of  a  libel,  a  malicious  intention  must 
not  have  existed  in  his  mind,"  they  were  cor- 
rectly answered  by  the  judge  presiding  at  the 
trial,  who  informed  them,  that  "  a  person  who 
publishes  that  which  is  calumnious  concerning 
the  character  of  another  must  be  presumed  to 
have  intended  to  do  that  which  the  publication 
is  necessarily  and  obviously  calculated  to  effect, 
unless  he  can  show  the  contrary,  and  that  the 
onus  of  proving  the  contrary  lies  upon  him: 
and,  fourthly,  that  where  the  publisher  of  a  libel 
states  that  tho  fact  which  he  communicates  is 
u  from  authority,"  and  it  appears  that  the  fact  is 
untrue,  he  is  guilty  of  a  false  assertion,  in  the 
criminal  sense  of  the  word.  Rex  v.  i/arvey,  3 
D.&R.464;  2  B.  &  C.  257. 

An  information  lies  against  a  member  of  par- 
liament for  publishing  a  speech  in  a  newspaper, 
containing  slanderous  matter.  Rex  v.  Abingdon 
{Lord\  1  Esp.  22G— Kenyan. 

It  is  not  a  libel  barely  to  reflect  on  govern- 
ment, if  it  be  done  in  such  a  manner  as  not 
likely  to  excite  sedition.  Rex  v.  Woodfatt,  Lofft, 
776. 
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The  impotence  of  a  libel,  either  in  the  writing 
itself,  or  the  strength  or  goodness  of  the  charac- 
ters it  attacks,  is  no  excuse  for  it    Id, 

If  a  libellous  meaning  be  clear  to  the  jury, 
misdating  facts,  or  the  omission  of  letters  in 
words,  will  not  make  it  less  a  libel.     Id. 

A  libel  on  King  William  and  Queen  Mary, 
especially  as  instruments  of  the  revolutiqn,  held 
punishable  now.    Id. 

The  court  refused  to  grant  a  criminal  infor- 
mation against  a  bookseller,  for  printing  a  report 
of  the  House  of  Commons,  though  it  reflected  on 
the  character  of  an  individual.  Rex  v.  Wright. 
8T.R.  293. 

A  publication  stating  Jestts  Christ  to  be  an 
impostor  and  a  murderer  in  principle  is  a  libel  at 
common,  law,  for  which  an  information  will  lie. 
Rex  v.  Waddington,  1  B.  &  C.  26. 

The  court  will  grant  a  criminal  information 
for  publishing  in  a  newspaper  a  statement  of 
the  evidence  given  before  a  coroner's  jury,  ac- 
companied with  comments,  although  the  state- 
ment be  correct,  and  the  party  has  no  malicious 
motive  in  the  publication.  Rex  v.  Fleet,  IB.  &. 
A.  379. 

It  is  not  a  libel  to  expfass  regret  that  the  king 
has  taken  an  erroneous  and  incorrect  view  of  po- 
licy.   Rex  v.  Lambert,  2  Camp.  398— EUenb. 

The  court  will  grant  a  criminal  information 
against  the  publisher  of  a  newspaper  for  a  libel 
reflecting  on  the  clergy  of  a  particular  diocese, 
and  generally  upon  the  clergy  of  the  church  of 
England,  though  no  individual  prosecutor  was 
named,  and  though  the  libellous  matter  was  not 
negatived  on  affidavit:  it  is  sufficient  to  state  the 
publication  of  the  libel  by  the  defendant  Rex 
v.  Williams,  1  D.  &  R.  197 ;  5  B.  &  A.  595. 

An  order  made  by  a  corporation  and  entered 
in  their  books,  stating  that  A.  B.  (against  whom 
a  jury  had  found  a  verdict  with  large  damages  in 
an  action  for  a  malicious  prosecution  for  perjury, 
which  verdict  had  been  confirmed  in  C.  P.)  was 
actuated  by  motives  of  public  justice,  &c^  in  pre- 
ferring the  indictment,  is  such  a  libel  reflecting 
on  the  administration. of  justice,  for  which  the 
court  will  grant  an  information  against  the  mem- 
bers making  that  order.  Rex  v.  Watson,  2  T-  R. 
199. 


tinct  prosecution,  and  therefore  the  defasat 
may  be  prosecuted  by  an  information  filed  by  fc 
attorney-general,  although  an  indietaeat  av 
been  brought  on  the  prosecution  of  a  dntat 
person,  for  publishing  different  copies  of  Is? 
same  libel.    Rex  v.  CarliU,  1  Chit  45L 

Semble,  although  the  troth  of  a  pahbcatipB  it 
no  justification,  yet,  if  the  court  see  fat  it  a 
true,  or  probably  may  be  true,  it  may  be  pel 
cause  why  the  court  should  not  interfere  b; 
ranting  a  criminal  information.  Rex  v.  Dnsf% 

Smith,  391. 

Semble,  .that  a  defendant,  in  an  infonnbs 
for  a  libel,  may  prove  the  truth  of  tbe  nsfer 
alleged  to  be  false  and  libellous.  Rex  r.  sVtlaj 
2M.&R.  152. 

No  excuse  against  an  information  apart  • 
printer  of  a  newspaper  for  a  libel  that  be  Ada* 
know  that  it  was  printed ;  that  he  was  sorry,  an 
had,  immediately  on  discovery,  stopped  tbe  as. 
Anon.  Loffl,  544,  780. 

Although  it  will  go  in  mitigation,  Ba  «■ 
Williams,  Lofi%  759. 


But  being  in  such  close  custody  ai  not  pos- 
sibly to  know  what  was  doing  might  be  i  jo* 
fication  under  circumstances.    Id. 


3.  Indictment  and  Information,  Torn  •/• 

In  an  indictment  for  a  libel,  reflecting  <■  at 
prosecutor  in/  his  profession  as  a  solicited  en 
which  has  been  addressed  and  sent  to  hiniflt^, 
it  must  be  alleged  to  have  been  written  and** 
with  intent  to  provoke  the  prosecutor  to  a  bieaa 
of  the  peace,  and  not  with  an  intent  to  iejav 
him  in  his  profession.  Rax  v.  Wegener, 2  9*i 
245— Abbott 


So,  an  information  will  lie  for  publishing 
reflection  on  a  judge  and  jury  for  acquitting  a 
prisoner.  Rex  v.  White,  1  Camp.  359,  n. — Grose. 

It  is  an  offence  at  common  law  to  publish  a 
blasphemous  libel,  as  the  stat.  9  &  10  W.  3,  c. 
32,  has  not  altered  such  law,  as  to  the  offence  of 
blasphemy,  but  only  given  a  cumulative  punish- 
ment, and  a  defendant  may  be  convicted  on  an 
information  for  such  an  offence.  Rex  v.  Carlile, 
3  B.  &,  A.  161. 

A  correct  account  of  tho  proceedings  in  a 
court  of  justice  cannot  be  published,  if  such  an 
account  contain  matter  of  a  scandalous,  blasphe- 
mous, or  immoral  tendency ;  and  it  is  a  ground 

for  a  criminal  information.    Id.  .,  ,     ,  Al_     ..  , 

I  our  said  lord  the  king,  and  „     _ 
that  divers  liege  subjects  of  our  ^^f*? 
had  been  inhumanly  cot  down  and  am  J 


An  information  for  a  libel  need  not  charge* 
offence  to  have  been  committed  vi  et  anas,  * 
allege  that  the  libellous  matter  is  false.  aVx  <• 
Burke,  7T.R.4. 

Information  held  good  for  publishing  a  aw 
against  two  persons,  where  the  nabnahmg  ■* 
one  single  offence.    Rex  v.  Bevfield,  3  Ben.  J» 

And  where  several  persons  were  cstnj^  ■ 
the  same  information,  it  was  held  good,  the  oft** 
arising  out  of  one  joint  act.    Id. 

Semble,  that  a  count,  charging  the  defaw* 
with  having  an  obscene  libel  in  hit  posies** 
with  an  intent  to  publish  it,  is  not  good.  X01 
Rosenstein,  2  C.  &,  P.  414— Park. 

Where  an  information  for  a  libel  alleged  a* 
the  defendant,  intending  to  insinuate  and  osf 
it  to  be  believed  that  divers  liege  sobjeett  ot* 
king  had  been  inhumanly  cut  down,  ■"** 
and  killed,  by  certain  troops  of  our  £*, 
king,  unlawfully  and  maliciously  r^^JfV 
libel  of  and  concerning  the  government  eft** 
realm,  and  of  and  concerning  the  fid  toy 
and  the  only  innuendo  in  the  libel  was  asepsis 
tho  word  u  dragoons/*  meaning  the  said  toje^- 
our 
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tbe'said  troops  of  our  said'lord  the  king  : — Held, 
hi  arrest  of  judgment,  that  tliis  was  sufficiently 
certain,  without  defining  what  particular  troop* 
were  meant  Rex  v.  Burdctt  (Bart.),  4  B.  &  A. 
314. 

So,  where  an  information  alleged  that  a  libel 
was  published  of  and  concerning  the  govern- 
ment, and  the  libel  did  not  in  express  terms 
:harge  the  acts  to  have  been  done  by  the  go- 
rernment  or  its  order,  tho  whole  of  the  libel 
nust  be  looked  at,  in  order  tliat  the  court  may 
interpret  it  in  the  way*  in  which  ordinary  par- 
ous would'  understand  it,  and  judge  from  the 
ffhole  tenor  of  it  whether  it  be  written  of  and 
sonccrning  the  government;  therefore  such  an 
oformation  was  held  good  after  verdict,  although 
he  record  did  not  contain  onyaverment  of  cx- 
rinsic  facts,  in  order  to  show  that  the  libel  was 
written  of  and  concerning  the  government.   Id. 

In  an  indictment  for  a  libel  against  W.  S., 
>mitting  to  allege  that  the  defendant  published 
t  **of  and  concerning  W.  S. :" — Held,  that  such 
mission  was  not  supplied  by  its  being  alleged, 
n  the  introductory  part,  "that  the  defendant 
ntended  to  vilify  W.  8.,  he  having  been  mayor 
rf,  Jta,  and  to  cause  it  to  be  believed  that  as 
tuch  mayor  he  had  practised  corruption,  and 
>een  guilty  of  abuse  in  respect  to  granting  a 
icense  to  one' J.  L.,  to  retail  beer,"^&cn  and 
concluding  **  to  the  injury  and  disgrace  of  W. 
W  &c.,  although  the  mnuendos  pointed  the  dif* 
©rent  parts  of  the  libel  to  W.  S.  and  to  J.  L.,  and 
o  the  granting  the  license.  Rex  v.  Mar 8 den,  4 
M.  &  S.  164. 

a  Upon  an  information!  against  the  defendant 
or  a  libel,  for  that  he,  &&,  wickedly,  malicious. 
y,  and  seditiously  did  write  and  publish,  &c,  a 
iertain  false,  scandalous,  and  seditious  libel  "  of 
ind  concerning  his  majesty's  government  and 
he  employment  of  his  troops,  according  to  the 
enor  and  effect  Mowing,"  (setting  forth  the 
ibel  verbatim) :  the  words  a  of  and  concerning" 
tre  a  sufficient  introduction  of*  the  matter  con- 
ained  in  the  libel,  and  a  sufficient  averment  that 
t  was  written  u  of  and  concerning  the  king's 
government,  and  the  employment  of  his  troops." 
Hex  v.  Home,  Cowp.  672. 

How  far  an  innuendo  or  averment  is  or  is  not 
tecessary  to  support  a  charge  of  a  libel,  consist- 
ng  in  opprobrious  words  or  signs.  Home  v.  Rex 
in  error),  4  Bro.  P.  C.  368. 

The  charge  in  an  information  should  be  of  an 
ntention  to  excite  the  prosecutor  to  break  the 
wace.    Rex  v.  Wegener,  1  Stark.  543-<~AbboU. 


Am  Evidence. 

38  Geo.  3,  c.  78. 

[And  gee  Evidence,  in  Civil  Cases  of  Libel] 

On  the  trial  of  an  indictment  for  a  libel,  the 
mly  questions  for  the  jury  are  the  fact  of  pun- 
ishing, and  the  truth  of  the  innuendoes.  Rex  v. 
ft.  Asaph  {Dean),  3  T.  R.  428,  n. ;  S.  P.  Rex  v. 
Withers,  3  T.  R.  ^8.-  But  see  stat.  32  Geo.  3, 
j.  60,  and  Rex  v.  Holt,  5  T.  R.  443;  Rex  v. 
WbodfaU,  Burr.  2667,  and  32  Geo.  3,  c.  60. 


Where  a  libel  imputes  to  others  the  commis- 
sion of  an  indictable  offence,  evidence  of  tho 
truth  of  it  is  inadmissible ;  and  where  the  judge 
told  the  jury,  in  summing  up,  that  the  intention 
was  to  be  collected  from  the  paper  itself,  unless 
explained  by  the  mode  of  publication  or  other 
circumstances,  and  that,  if  its  contents  were  like- 
ly to  excite  8 edition,  the  defendant  must  be  pre- 
sumed to  intend  that  which  his  act  was  likely  to 
produce,  and  that,  if  they  found  such  to  be  the 
intent,  he  was  of  opinion  that  it  was  a  libel,  and 
that  they  were  to  take  the  law  from  him,  unless 
they  were  satisfied  that  he  was  wrong : — Held, 
that  this  was  a  correct  mode  of  leaving  the 
question  to  the  jury,  under  32  Geo.  3,  c  60,  s. 
1.  .  Rex  v.  Burdett  {Bart,),  4  B.  &  A.  95;  3  B. 
&  A.  717. 

The  copy  of  a  nevtppaper  delivered  at  the 
Stamp- Office  under  the  provisions  of  the  stat.  38 
Geo.  3,  c.  78,  is  conclusive  evidence  of  publica- 
tion to  sustain  an  indictment  against  the  proprie- 
tor for  a  libel  contained  in  such  copy.  Rex  v. 
Amphlit,  6  D.  &  R.  125 ;  4  B.  &  C.  35. 

• 

An  affidavit  made  and  signed  by  the  printer 
and  publisher  and  proprietor  of  a  newspaper,  as 
required  by  stat  38  Geo.  3,  c.  78,  which  affidavit 
contained  the  names  of  the  parties,  the  place 
where  the  paper  was  printed,  and  the  title  of  it : 
together  with  the  production  of  a  newspaper, 
tallying  in  every  respect  with  the  description 
of  it  in  tho  affidavit,  is  not  only  evidence,  by 
that  act,  of  the  publication  of  such  paper  by  the 
parties  named,  but  is  also  evidence  of  its  pub- 
lication in  the  county  where  the  printing  of  it 
is  described  to  be ;  and  this  upon  the  trial  of  an 
information  for  a  libel  contained  in  such  news- 
paper. Rex  v.  Hart,  and  Rex  v.  White,  10  East, 
95 ;  3  Camp.  99.  And  see  Rex  v.  Hunt,  2  Camp. 
583. 

Production  of  the  affidavit  filed  at  the  Stamp- 
Office,  and  of  a  newspaper  corresponding  with 
that  therein  mentioned,  is  sufficient  proof  of 
publication  in  an  action  or  indictment  against  tho 
proprietor  for  a  libel.  Mayne  v.  Fletcher,  4  M. 
&R.311;  9B.  AtC.  382. 

Proof  that  the  defendant  gave  a  bond  to  the 
Stamp-Office  for  the  duties  on  the  advertisements 
in  a  newspaper,  >and  had  occasionally  applied  at 
the  Stamp-Office  respecting  the  duties*  is  evi- 
dence that  he  is  the  publisher.  Rex  v.  Topham, 
4  T.  R.  126. 

Quaere,  whether  a  libel  be  triable  in  any  coun- 
ty but  that  where  the  publication  took  place  ? 
Rex  v.  BurdeU  {Bart.),  3  B.  &  A.  717 ;  4  B.  & 
A.  95. 

But  it  is  now  held,  that  where  a  defendant 
writes  and  composes  a  libel  in  .one  county,  with 
an  intent  to  publish,  and  afterwards  publishes  it 
in  another,  he  may  be  indicted  in  either.  Id. 

A  delivery  of  a  sealed  letter,  enclosing  a  libel, 
at  a  post-office  in  L.,  is  a  publication  of  the  libel 
there.  Id. 

In  an  information  for  publishing  a  libel  con- 
tained in  a  letter  in  the  county  of  L.,  from  which 
it  was  dated,  and  the  defendant  was  seen  there 
on  the  day  of  the  date  and  following  day, "and  the 
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letter  was  enclosed  in  an  envelope,  and  received 
in  the'  county*  of  M.  open,  accompanied  with 
written  directions  for  publication,  as  expressed  in 
the  envelope.  Quaere,  whether  this  was  evidence 
to  go  to  a  jury  of  a  publication  in  L*  ?  Id. 

But  it  was  afterwards  held  on  such  informa- 
tion, for  composing  and  publishing  a  libel  in  the 
county  of  L.,  and  it  was  proved  that  the  defen- 
dant, on  the  22nd  of  August,  wrote  the  libel  there, 
and  that  he  was  seen  there  on  that  and  the  fol- 
lowing day ;  that  on  the  24th  of  the  same  month 
the  libel  was  delivered  in  the  county  of  M.  by  A. 
to  $.,  enclosed  in  an  envelope,  addressed  to  A., 
containing  written  directions  to  him  to  forward 
the  libel  to  B.,  by -whom  it  was  subsequently 
published  in  M.,  and  the  envelope  was  open,  and 
it  was  not  proved  that  there  was  any  trace  of  a 
seal  or  post-mark  on  it,  Yind  A.  was  not  called  at 
the  trial  as  a  witness  by  either  party,  nor  was  it 
proved  that  he  was  a  resident,  or  had  been  about 
that  time  in  L. :  that  this  was  evidence  on  which 
the  jury  might  presume  that  the  libel  was  deli- 
vered open  to  A.  in  the  county  of  L.  J<L 

The  publisher  of  a  public  register  receives  an 
anonymous  letter,  tendering  certain  political  in- 
formation on  Irish  affairs,  and  requiring  to  know 
to  whom  his  letters  should  be  directed ;  to  which 
an  answer  is  returned  in  the  register ;  after  which 
he  receives  two  letters  in  the  same  hand- writing, 
directed  as  mentioned,  and  having  the  Irish  post- 
mark on  the  envelopes j  which  two  letters  were 
proved  to  be  in  the  band-writing  of  the  defen- 
dant; the  previous  letter  having  been  destroyed; 
this  is  a  sufficient  ground  for  the  court  to  have 
the  letters  read ;  and  the  letters  themselves  con- 
taining expressions  of  the  writer  indicative  of  his 
having  sent  them  to  the  publisher  of  the  register 
in  Middlesex,  for  the  purpose  of  publication,  the 
whole  is  evidence  sufficient  for  the  jury  to  find  a 
publication  by  the  procurement  of  the  defendant 
in  Middlesex.  Rex  v.  Johnson,  7  East,  65;  3 
Smith,  94.  And  see  Rex  v.  Watson,  1  Camp. 
915 ;  and  Rex  v.  Williams,  2  Camp.  507. 

Ao  allegation  that  a  letter  was  written  with  in- 
tent to  injure  the  prosecutor  in  his  profession 
cannot  be  supported  if  the  letter  were  sent  only 
to  the  prosecutor.  Rex  v.  Wegener,  1  Stark.  543 
—Abbott 

But  delivery  to  the  party  libelled  is  a  sufficient 
publication  to  support  an  indictment.  Phillips 
V.  Jansen,  2  Esp.  624 — Kenyon. 

It  is  not  competent  to  a  defendant,  charged  with 
having  published  a  libel,  to  prove  that  a  paper 
similar  to  that  for  the  publication  of  which  he  is 
prosecuted  was  published  en  a  former  occasion 
by  othet  persons,  who  have  never  been  prosecut- 
ed for  it    Rex  v.  lfrb,5T.R.436. 

Where  the  libel  is  contained  in  a  newspaper, 
the  defendant  has  a  right  to  have  read  in  evidence 
extracts  from  a  different  part  of  the  same  paper 
connected  with  the  subject  of  the  libellous  pas- 
sage.   Rex  v.  Lambert,^  Camp.  398— -Ellenb. 

Evidence  of  buying  a  libel  in  the  shop  of  a 
known  bookseller  is  sufficient  prima  facie  cvi 


denceto  convict  him  of  publication."  Xav.it 
mon,  5  Burr.  2686. 

Where  a  number*of  placards  are  printed,  ud 
a  party  adopts  and  uses  some  of  them,  ill  1st 
reat  are  duplicate  originals,  and  one  of  then  nay 
be  read  against  such-party,  without  notice  to  pro- 
duce.   Rex  v.  Watson,  2  Stark.  190. 

Other  compositions  of  the  defendant  os  si 
same  subject  may  be  produced  in  contrasts* 
Rex  v.  Pearce,  Peake,  75— Kenyon. 

A  defendant  may  be  acquitted  of  printing,  nd 
found  guilty  of  publishing  a  libeL  Rui-  W2- 
liams,  2  Camp.  B46— Lawrence. 

If  a  libel  is  alleged  in  an  indictment  to  It* 
been  published  with  intent  to  defame  ccrtaBB* 
gistrates,  and  also  bring  the  adiiunietiitan  4 
justice  into  contempt,  it  is  sufficient  to  jew » 
publication  with  either  of  those  intennVsn.  to 
v.  Evans,  3  Stark.  35 — Bayley. 

Where  a  libel  refers  to  certain  other  paps* 
and  is  not  intelligible  without  those  pnpenbasf, 
read,  the  prosecutor  on*  the  -trial  of  aa  isfcs* 
tion  may  have  those  papers  read  to  apian  t» 
libeL  Rex  v.  Slaney,  5  C.  &,  P.  2l3-TaHs9» 

An  indictment  for  a  libel  on  die  uiawru  i 
the  parish  of  Greenwich,  contained  unneeessrJf 
an  averment  that  he  was  duly  appointed  to* 
surer: — Held,  that  an  entry  in  thefartrrani 
stating  that  the  prosecutor  was  elected  at  t«*J 
duly  held  in  pursuance  of  notice/was  en*** 
that  notice  had  been  given,  without  vhka,»J* 
particular  statute,  the  election  would  toe  ton 
void.    Rex  t.  Martin,  2  Camp.  100— Mae*» 

In  an  information  for  a  libel,  imputmf  nf* 
per  conduct  to  An  as  town-clerk  of  tt,  it  »»* 
leged  that  be  was  town-clerk,  and  that  it  w* 
duty  to  issue  his  precept  for  sumaionisf  P 
grand  jury.  The  precept  was  signed  bota|*i» 
mayor  and  town  clerk : — Held,  that  this  ads** 
the  allegation  that  he  issned  his  precept,  asi  flat 
the  fact  that  he  was  an  alderman  of  the  saw 
at  the  time  when  he  was  elected  town-clerks** 
no  difference.  Rex  v.  Hatfield,  4  C&  P.3H" 
Vaughan. 

Proof  of  words  spoken  to  a  person *2* 
support  an  indictment  charging  that  tbesns 
dant  spoke  them  of  such  a  person.  Bts  r.  *V*> 
4T.R.  217. 

A  defendant,  brought  up  for  jndfnKatsw 
being  convicted  of  publishing  a  libel  nap*** 
indictable  offences  to  the  prosecutor,  caasvf 
allowed  in  mitigation  of  punishment  to  ■*■ 
affidavits  to  prove  the  truth  of  the  fined  **  * 
may  put  in  his  own  affidavit,  stating  tfcsl i  at  a* 
time  of  publishing  the  libel  he  believed  *  •* 


of  publishing 
tents  to  be   true,  and   setting  —  -—     . 
grounds  for  such  belief    Hex  v.  /Wats,  *  ■- 
R.  8;  9  B.  &.C.  65. 

After  judgment  on  the  defendant  fa  a  Bad* 
court  refused  to  make  an  order  on  the  |S«suaw 
to  deposit  the  original  libellous  paper* wa** 
officer  of  the  court    Rex  v.  Gefsr,  2  &*»* 
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LXXI.  Seditious  Practices  and  Unlawful 

Oaths. 

37  Geo.  3,  c.  123;  53  Geo.  3,  c.  104. 

In  an  indictment  on  37  Geo.  3,  c  70,  it  is, suf- 
ficient to  charge  an  endeavour,  &c,  without  spe- 
cifying the  means  employed.  Rex  t.  Fuller,  1 
B.  &  P.  180. 

The  unlawful  administering,  by  an  asso- 
ciated body  of  men,  of  an  oath  to  any  person, 
purporting  to  bind  him  not  to  reveal  or  discover 
such  unlawful  combination  or  conspiracy,  nor 
any.  illegal  act  done  by  them,  &c.  is  felony  with- 
m  the  statute  37  Geo.  3,  c  133,  though  the  object 
of  such  association  were  a  conspiracy  to  raise 
wages  and  make  regulations  in  a  certain  trade, 
ana  not  to  stir  up  mutiny  or  sedition.  Rex  v. 
Mark*  3  East,  157. 

By  s.  4  of  37  Geo.  3,  c.  133,  it  shall  not  be  ne- 
cessary, in  an  indictment  for  -any  offence  under 
that  statute,  to  set  forth  the  words  of  the  oath, 
but  it  shall  be  sufficient  to  set  forth  the  purport 
of  it,  or  some  material  part  thereof :— -Held,  that 
an  indictment  charging  that  the  defendants  ad- 
ministered to  J.  H.  an  oath,  intended  to  bind  him 
not  to  inform  or  give  evidence  against  any  mem- 
ber of  a  certain  society  formed  to  disturb  the 
public  peace,  for  any  act  or  expression  of  his  or 
theirs,  fec^  is  good,  without  alleging  the  tenor  or 
purport  of  the  oath  to  be  set  forth,  and  without 
mowing  in  what  manner  the  public  peace  was 
Deant  to  be  disturbed  by  such  society.  Rex  v. 
fore,  6  Bast,  419. 

Where  the  witness,  swearing  to  the  words 
ipoken  by  way  of  oath  by  the  prisoner  when  he 
idministered  die  same,  said  that  he  held  a  paper 
in  his  hand  at  the  same  time  when  he  adminis. 
tared  the  oath,  from  which  it  was  supposed  that 
lie  read  the  words ;  yet  held,  that  parol  evidence 
)f  what  he  in  fact  said,  was  sufficient  without 
riving  him  notice  to  produce  such  paper.  Id, 

Where  the  oath  on  the  face  of  it  did  not  pur- 
wrt  to  be  for  a  seditious  purpose;  yet  held,  that 
evidence  might  be  given  to  show  that  the  hrother- 
lood  therein  referred  to  was  a  seditious  society. 
W. 


LXXII.  THREATENING  TO  BUZ  FOR  PENAL- 
TIES. 

Threatening  by  letter,  or  otherwise,  to  put  ip 
notion  a  prosecution  by  a  public  officer,  to  reco- 
er  penalties  for  selling  Fryer's  Balsam  without 
.  stamp,  (which  by  stat.  43  Geo.  3,  c  36,  is  pro- 
iUnted  to  be  vended  without  a  stamped  label), 
>r  the  purpose  of  obtaining  money  to  stay  the 
roseeution,  is  not  such  a  threat  as  a  firm  and 
radent  man  may  not  be  expected  to  resist,  and 
therefore  is  not  in  itself  an  indictable  offence  at 
ommon  law,  although  it  be  alleged  that  the  mo- 
ey  Was  obtained ;  no  reference  being  made  to 
ny  statute  which  prohibits  such  attempt  Rex 
. Southerian,  6  East,  136;  2 Smith,  305. 

But  it  seems  that  such  an  offence  is  indictable 
ipon  the  stat  18  Elix.  c  5,  s.  4,  for  regulating 
ommon  informers,  which  prohibits  the  taking  of 
ooncy,  without  consent  of  court,  under  colour  of 
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process,  or  without  process,  from  any  person, 
upon  pretence  of  any  offence  against  a  penal 
law.    Id. 

But  no  indictment  for  any  attempt  to  commit 
such  a  statutable  misdemeanour  can  be  sustained 
as  a  misdemeanour  at  common  law,  without  at 
least  bringing  the  offence  intended  within,  and 
laying  it  to  be  against,  the  statute.    IcL 

Though  if  the  party  so  threatened  had  been  al- 
leged to  be  gruilty  of  the  offence  imputed  within 
the  statute  imposing  the  duty  and  creating  the 
penalty,  such  an  attempt  to  compound  and  stifle  a 
public  prosecution  for  the  sake  of  private  lucre, 
in  fraud  of  the  revenue,  and  against  the  policy 
of  the  statute,  which  gives  the  penalty  as  auxiliary 
to  the  revenue,  and  in  furtherance  of  public  jus* 
tice  for  example  sake,  might  also,  upon  general 
principles,  have  been  deemed  a  sufficient  ground 
to  sustain  the  indictment  at  common  law.    Id, 


.  LXXIII.  Compounding:  Felony. 

If,  in  an  indictment  for  compounding  felony, 
it  be  averred  that  the  defendant  did  desist,  and 
from  that  time  hitherto  had  desisted,  from  all  fur- 
ther prosecution ;  and  it  appear,  that,  after  the 
alleged  compounding,  he  prosecuted  the  offender 
to  conviction,  the  judge  will  direct  an  acquittal. 
Rex  v.  Stone  and  Others,  4  C.  &  P.  379— BoUand. 


LXXIV.  CoicrouNDrNO  Informations. 

The  stat  18  Eliz.'  c.  5,  which  prohibits  the  com* 
pounding  of  any  offence  upon  colour  or  pretence 
of  process,  or  without  process  upon  colour  of  any 
offence,  against  any  penal  law,  docs  not  apply  to 
offences  cognisable  only  before  magistrates ;  and 
an  indictment  for  compounding  such  an  offence 
was  holden  bad  in  arrest  of  judgment  Rex  r. 
Crisp,  1R&A.  383. 

A  popular  indictment  must  not  be  compounded 
after  conviction.  Bury  q.  t  r.  Levy,  1  W.  Black. 
443. 

On  an  indictment  on  the  51  Eliz.  c.  5,  *.  4,  for 
compounding  an  offence  against  the  Highway 
Act,  13  Geo.  3,  c.  84,  s.  13,  and  taking  money 
without  process  to  prevent  an  action  being 
brought : — Held,  that  the  party  so  doing  was  lia- 
ble to  the  punishment  prescribed  by  the  former 
act  for  taking  such  penalty  without  leave  of  a 
court  at  Westminster,  or  without  judgment  or 
conviction.    Rex  v.  Cfidey,  R.  &,  R.  C.  C.  81. 


LXXV.  Offences  by  Public  Offices*,  and 

Extortion. 

See  Rex  v.  Bembridge,  6  East,  136,  n. ;  and  Rex 
v.  Munton,  6  East,  590,  n. ;  and  the  cases  of  Rex 
v.  Kennett,  and  Rex  v.  Pvmey,  ants,  tit  Riot,  751. 

In  an  indictment  against  a  public  officer  for 
breach  of  duty,  it  is  sufficient  to  state  generally 
that  he  is  such  officer,  without  showing  his  ap- 
pointment   Rex  v.  Holland,  5  T.  R.  607. 

Where  a  duty  is  thrown  on  a  bod?  consisting 
of  several  persons,  each  is  individually  liable  for 
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Officers,  &e. 


a  breach  of  duty,  as.  well  m  for  acts  of  commit, 
sion  as  of  omission.    Id. 

In  an  indictment  against  a  servant  of  the  East 
India  Company  for  offences  in  India,  it  is  suffi- 
cient to  charge  him  with  a  wilful  breach  of  duty, 
without  adding  that  it  was  corrupt.    Id. 

In  an  indictment  against  an*  officer  for  disobe- 
dience of  orders,  it  is  not  necessary  to  aver  that 
the  orders  have  not  been  revoked,  or  that  they 
are  in  force.    Id. 

Where  a  public  officer  is  charged  with  a  breach 
of  duty,  which  duty  arises  from  certain  acts 
within  the  limits  of  his  government,  it  is  not  ne- 
cessary to  aver,  in  an  indictment  against  him, 
that  he  had  notice  of  those  acts ;  he  is  presumed 
from  his  situation  to  know  them.    Id. 

A  charge  in  an  indictment  against  an  officer, 
with  a  breach  of  orders  in  not  prosecuting  a  war 
u  with  all  possible  vigour  and  decision,"  is  too 
uncertain,  even  though  the  charge  be  made  in  the 
very  words  of  the  order  given  to  him.    Id. 

Whore  two  sets  of  magistrates  have  a  concur- 
rent jurisdiction,  and  one  appoints  a  meeting  to 
grant  ale  licenses,  their  jurisdiction  attaches  so 
as  .to  exclude  the  other  appointing  a  subsequent 
meeting ;  but  they  may  all  meet  together  on  the 
first  day,  and  if,  after  such  appointment,  the 
other  set  of  magistrates  meet  on  a  subsequent 
day  and  grant  other  licenses,  their  proceedings 
are  illegal  and  the  subject  of  an  indictment.  Rex 
v.  Sainsbury,  4  T.R.  451. 

The  stat  42  Geo.  3,  c.  85,  giving  jurisdiction 
for  trying  and  punishing  in  this  country,  persons 
holding  public  offices  or  employments,  for  offences 
committed  abroad,  does  not  extend  to  felonies. 
fox  v.  Shaw,  5M.&S.  403. 

On  an  indictment  on  stat  17  Geo,  3,  c.  26,  a. 
7,  for  talcing  more  than.  10s.  in  the  1CKM.  for  bro- 
kerage, &c,  it  is  not  necessary  to  prove  that  the 
defendant  took  the  exact  sum  laid  io  the  indict- 
ment, though  it  be  not  laid  under  a  videlicet 
Rex  v.  OU&am,  6  t.  R.  265 ;  1  JEsp.  285. 

And  on  the  trial  of  auch  indictment,  it  must  be 
left  to  the  jury  to  consider  whether  the  excess 
•bore  10s.  in  the  100Z.  were  really  taken  as  a  fair 
charge  for  drawing, the  writings,  etc.,  or  whether 
it  were  not  so  taken  as  a  device  to  avoid  the  sta- 
tute.   Rex  v.  Gillham,  6  T.  R.  265;  1  Esp.  285. 

One  who  was  appointed  collector  of  certain 
duties  by  the  proper  constituted  authorities,  and 
who  considered  himself,  and  was  considered  by 
the  commissioners  to  be  such  collector,  but  whose 
appointment  turned  out  to  have  been  informally 
made,  cannot  be  indicted  at  common  law  for  the 
receipt  of  duties,  by  colour  and  pretence  of  being 
collector  of  such  duties,  though  the  money  were 
fraudulently  collected  and  misapplied  by  him,  be- 
came he  was  in  feet  appointed  collector,  and  in 
that  character  received  the  money.  Rex  v.  Dob* 
•en,  7  East,  218. 

A  collector  of  post-horse  duty  demanded  of  A. 
a  sum  of  money,  alleging  that  A.  had  let  out 
horses  for  hire  without  payment  of  the  duty.  A. 
deased  that  be  had  done  so,  and  gave  the  collec- 
ted a  promissory  note  for  5L,  the  amount  of  which, 


after  it  became  due,  was  paid  by  A.  Is  (it  ei 
lector,  who  handed  it  over  to  his  principal,  tto 
farmer  of  the  post-horse  duties :— Held,  tail  tss 
was  extortion  in  the  collector,  and  that  fail  sni*j 
paid  the  money  over  to  his  principal  anei  si 
difference.  Rex  v.  Higgine,  4  C.  at  P.  2fi~ 
Vaughan. 

On  the  trial  of  an  indictment  fiffafaadtfutf 
an  agent  of  government,  under  the  casus!  sf 
the  Treasury,  a  letter  of  instruetioas  saaVetci 
to  the  defendant  by  the  Lords  of  lbs  Tieasjj 
may  be  read  in  evidence  without  ptenaf  1st 
commission  by  which  they  were  apaaatsi  J* 
v.  Jones,  2  Camp.  131— Ettenborougk 

An  indictment  does  not  lie  against  a  tsn- 
pikc-kecper  to  try  the  question  of  extasja 
irom  toll,  unless  the  ground  of  exempt**  v» 
specified  at  the  time  the  toll  was  takes,  for  t. 
Hamhjn,  4  Camp.  379— EHenborough. 


LXXVL   DlSOBITWG  OsntJJ. 

An  indictment  lies  for  disobedience  to  ■•*> 
of  sessions.  Rex  v.  Robinmu,  2  Birr.  <SM 
Ld.  Ken.  513. 

But  an  indictment  docs  not  lie  for  daobenaj 
an  order  to  pay  money  to  a  surgeon,  4c  fet 
Smith,  1  Boa's  P.  Lu  403. 

A.  was  indicted  for  not  paying  90a  «*»  • 
the  discussion  of  bis  appeal  to  the  peart  ft*; 
and  it  was  held  that  an  indictment  snfstk 
brought    Rex  v.  Byee,  1  Bott's  P.  L  Si 


An  indictment  against  certain  cotnmi 
for  a  contempt  of  an  order  of  sessions,  in  not  sjj- 
ing  such  costs,  stating  generally,  that  tfaesfl? 
appealed  to  the  sessions  against  sorb  nctio  a 
writing,  under  the  handB  of  five  «Hnmn»ss« 
acting  in  tho  execution  of  the  atatate,and  sno 
notice  was  made,  or  purported  to  be  **^*J[ 
the  powers  to  them  given  by  the  act,  Kt&& 
cient ;  for  the  court  will  presume,  as  aftisitw 
persons  issuing  such  notice,  that  it  wat  sfss 
by  them  when  lawfully  assembled  at  a  paw 
meeting  holden  by  virtue  of  the  act  s**1 
Kingston,  8  East,  41. 

Counts  in  the  indictment  stating  an  asss 
against  a  notice  in  writing,  signed  by  *"*! 
D.,  and  EL,  five  of  the  commissioner*,  m  * 
order  by  the  sessions  that  the  com 
ing  under  the  statute,  and  being  the     , 
in  the  said  appeal,  on  service  of  the  sni  ** 
should  pay  the  appellant  \0L  costs  of  asps*;** 
alleging  service  of  the  order  on  those  **•* 
Others  acting  as  commissioners,  *^J^?L 
charging,  that,  at  a  subsequent  raeeuag  M» Jj 
virtue  of  the  act,  A^  &,  (omitting  CO  k  * 
E,  and  also  F.  and  Gn  commission**  •* 
present  and  acting,  and  formed  a  roajority,* 
mand  of  the  1 OJ.  costs  was  made  «**? 
which  they  refused  to  pay ;  and  other  fib  «JJ 
charging  service  of  the  order  upon  J**  •* 
those  who  were  indicted  for  a  vtmitm^  sf  s\^ 
on  general  demurrer  holden  omf'*^*M5J 
being  laid  jointly  against  the  sawrals*** 
fondant*  in  each  eoe»t,  the  eeavt  esasJ  sat  T 
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jodg  ment,  on  such  an  indictment,  even  against 
the  four  who  were  parties  to  the  appeal,  and  on 
room  serrice  of  the  order  was  alleged,  there 
be|ng  no  one  count  including  those  only.    Id, 

In  an  indictment  on  93  Car.  2,  c.  12,  s.  9,  for 
not  sending  a  cart  and  men  to  the  six  days*  high- 
fay  labour,  pursuant  to  an  order  from  the  over- 
eers,  tlie  particular  remedy  given  by  the  act  is 
nimulatory,  because  it  was  an  offence  indictable 
it  common  law.  It  is  not  necessary  to  allege  by 
vhom  or  when  the  surveyors  were  appointed ;  a 
itatement  of w  being  the  surreyors"  is  a  sufficient 
nducement  that  they  are  so.  Rex  v.  Royail,  2 
iurr.832;  2  Ld.  Ken.  549. 

If  on  an  indictment  for  disobeying  an  order  of 
astioen,  in  not  abating  a  nuisance  under  the 
loilding  Act,  it  appears  to  have  been  founded  on 
41  order  made  in  a  case  in  which  the  justices 
tad  no  jurisdiction,  the  judge  at  Nisi  Pnus  will 
iirect  an  acquittal,  although  the  defect  appeared 
n  the  record.  Rex  v.  Jfcttts,  2  8tark,  536— 
tbbott 

If  there  is  a  positive  averment  of  disobedience 
o  the  order  of  a  court  of  competent  jurisdiction, 
u  indictment  is  good,  without  a  direct  allegation 
if  that  which  is  the  foundation  of  such  jurisdic- 


iither  at  the  trial  or  elsewhere,  but  by  showing  a 
rant  of  jurisdiction  in  the  court  Rex  v.  Mutton, 
kid.  536. 

Such  previous  orders  as  are  the  foundation  of 
be  saagistrate's  authority  must  be  recited,  or  at 
last  referred  to  in  an  indictment  for  disobedience 
if  such  authority.    Rex  v.  White,  Gald.  183. 

The  service  upon  the  party  of  an  order,  which 
s  charged  to  have  been  disobeyed,  must  be  di- 
Belly  and  pointedly  alleged,  or  the  indictment 
annot  be  supported.  Rex  v.  Moorhomee,  Cald. 
»54. 

Where  an  indictment  for  a  conspiracy  to 
tbarge  a  parish  under  an  order  to  be  made  by 
wo  justices  describes  the  one  as  an  esquire,  and 
o.  producing  the  order  be  is  described  as  clerk, 
tin  fetal  variance.  Rex  v.  Tanner,  1  Esp. 
©4— Asfahurst 

An  indictment  lies  against  the  stewards  of  a 
Hendly  society  whose  rules  have  been  allowed 
►y  the  magistrates  and  registered  in  London,  but 
rho  afterwards  held  their  meetings  in  Middlesex, 
or  disobeying  an  order  of  Middlesex  justices. 
lex  v.  Gash,  1  Stark.  441— Ellen  borough. 

On  an  indictment  against  the  stewards,  Ate.,  of 
.  benefit  society  for  disobeying  an  order  of  two 
ustices,  commanding  tbem  to  re-admit  A.  B.  to 
le  a  member  of  that  society,  is  no  defence  that 
L  B.  was  a  person  who,  by  the  rules  of  the  so- 
iety,  was  ineligible  to  be  a  member  of  it,  as  that 
vas  matter  of  defence  before  the  justices.  Rex 
'.  0tttes,  3  C.  &  P.  52— Tenterden. 

On  an  indictment  against  the  stewards,  etc*,  of 
i  benefit  society  for  disobeying  an  order  of  two 
ustices,  commanding  them  to  re-admit  A.  B.  to 
ic  a  member  of  that  society,  if  it  be  proved  that 
he  order  was  served  on  one  of  the  defendants, 
lad  that  the  others,  whan  A.  B.  applied  to  be  re- 
idmittod,  said,  that  they  would  not  admit  ham, 


and  did  not  care  for  the  justices'  order,  thai  in 

presumptive  evidence  of  a  service  of  the  order 
upon  them.    ld. 

Upon  the  trial  of  an  indictment  for  disobeying 
an  order  of  justices,  the  recital  upon  the  face  of 
the  order  of  the  facts  giving  the  magistrates  ju- 
risdiction is  not  evidence  of  the  existence  of  such 
facts ;  nor  is  the  setting  out  of  the  order  in  heo 
verba  in  the  indictment  a  sufficient  allegation  of 
the  truth  of  the  facta  recited  therein.  Rex  v. 
Gilkes,  2  M.  &  R.  454;  8  B.  &  C.  439. 

Indictment  lies  against  the  president  and 
stewards  of  a  friendly- society  for  disobeying  an 
order  of  justices  addressed  to  them  to  re-admit  a 
member,  though  it  be  sworn  that  the  power  of 
doing  so  is  not  in  the  president  and  stewards,  bat 
in  a  committee.    Rex  v.  Wade,  1  B.  &  A.  861. 

By  the  Friendly  Society  Act,  ^33  Goo.  3,  c.  54, 
s.  2,  it  was  provided  that  the  rules  of  every  sueh 
society  should  be  exhibited  in  writing  to  the  jus- 
tices at  sessions  to  be  by  them  confirmed,  after 
which  they  should  be  signed  by  the  clerk  of  the 
peace,  and  a  duplicate  should  be  deposited  with  and 
filed  by  him  at  such  sessions,  and  that  no  such  soci- 
ety should  be  deemed  to  be  within  the  act  till  good 


ion;  nor  can  a  defendant  otherwise  avail  himself  rules  for  its  government  Bbould  have  been  so 
:.L       *.!._.._  i        i       i        .   .  i      i      ?         confirmed  and  filed.    By  sec.  15  it  was  enacted, 

if  any  member  of  such  society,  established  by 
virtue  of  the  act,  should  think  himself  aggrieved 
by  any  act  of  the  society,  two  justices  of  the 
county,  Atc^  should  determine  the  matter  in  a 
summary  way,  according  to  the  rules  of  the  so- 
ciety, confirmed  pursuant  to  the  act,  and  make 
such  order  therein  as  they  should  think  just 
There  was  no  mention  of  filing  in  this  section. 
On  an  indictment  for  disobeying  an  order  so 
made  to  re-admit  a  member : — Held  to  be  no 
objection  that  the  clerk  of  the  peace  signed 
the  rules  exhibited  to  the  justices,  but  not 
the  duplicates  deposited  with  him : — Held,  also, 
that  the  indictment  which  stated  by  way  of  in- 
troduction, that  the  society  had  been  established 
by  virtue  of  the  act,  and  the. rules  duly  confirm- 
ed, but  omitted  to  say  that  they  bad  been  filed, 
was  sufficient,  as  punning  the  15th  section,  on 
which  the  jurisdiction  to  make  the  order  was 
grounded.    Id. 

But  quere,  whether  depositing  the  rules  with 
the  clerk  of  the  peace,  to  be  by  him  filed,  would 
not  satisfy  the  act  ko  as  to  render  the  establish- 
ment of  the  society  valid,  though  he  omitted  to 
file  them  ?    Id.  ' 


A.  was  prosecuted  by  parish  officers  for  diso- 
beying an  order  of  maintenance,  and  convicted, 
and  sentence  deferred  by  the  court  with  a  view 
to  an  arrangement;  in  the  meantime  ,be  was 
committed  to  prison,  and  the  officers  demanded 
of  him  a  sum  considerably  exceeding  the  amount 
of  the  maintenance ;  but  part  of  which  was  to 
cover  costs.  A  paid  part,  and  gave  a  note  for 
the  remainder.  He  was  than  brought  before 
the  court,  and  fined  le.  and  discharged.  Jt  did 
not  appear  whether  the  particular*  of  the  ar- 
rangement were  oommonieated  to  the  court ;  but 
A.  made  an  complaint  when  brought  op.  In  an 
action  afterwards  bnnght  upon  the  note-    Held, 
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that  no  irregularity  appeared  in  the  compromise, 
and  that  the  note  was  legal  Kirk  v.  Stickwood, 
4  B.  &,  AdoL  431. 


LXXVIL    RjtFUMNO  OftDEft*. 

Indietment  that  defendant  was  appointed  over- 
seer  of  the  poor  of  the  parish  of  Ai,  "  and  that 
he  afterwards  refused  to  take  the  said  office  of 
overseer  of  the  parish  to  which  he  was  so  ap- 
pointed:" good  on  demurrer.  Rex  v.  Burder,  4 
T.R.778;  Nolan,  111. 

In  an  indictment  against  the  defendant  for  re- 
fusing to  serve  the  office  of  overseer  of  the  poor 
of  a  parish :— Held,  that  he  was  a  substantial 
householder  within  the  statute  43  Eliz.  c  2,  and 
liable  to  serve  such  office,  although  he  occupied 
a  house,  and  paid  the  rent  and  taxes  in  the 
parish  by  means  of  a  clerk  only,  but  slept  in  ano- 
ther parish.  Rex  v.  Pounder,  2  D.  &  It  258; 
1  B.  &C.  17a  And  see  Rex  v.  JftZZ,  2D.&H 
241;  IE  &  (X  123. 

The  voluntary  absence  of  a  chief  officer  of  a 
corporation,  noon  the  charter  day  of  election  of 
his  successor,  is  not  indictable  .upon  the-  stat  11 
Geo.  I,  c.  4,  s.  6,  unless  his  presence  as  such 
chief  officer  be  necessary  by  the  constitution  of 
the  corporation  to  constitute  a  legal  corporate 
assembly  for  such  purpose.  Rex  v.  Carry,  5 
East,  372;  1  Smith,  53a 


LXXVIII.  Unlawful  Trading. 

It  is  not  an  indictable  offence  to  exercise  a 
trade  in  a  borough,  contrary  to  the  by-laws  of 
that  borough.    Rex  v.  Sharpies,  4  T.  R.  777. 

The  case  of  ilex  v.  Pemberton,  2  Burr.  1035, 
relates  to  using  a  trade  without  having  served  an 
apprenticeship,  but  the  stat  5  Eliz.  c.  4,  on  which 
it  was  founded,  is  repealed. 


LXX1X  ARTincsRS  going  Abroad. 
5  Oeo.  4,  c.  97. 


LXXXI.  Advltblaiim  Fees. 

Mixing  alum  with  bread  in  such  nostra 
that  crude  lumps  were  found  m  the  trod  s» 
holden  to  be  indictable.  Rex  v.  Duos, 3  JLfc 
S.11. 

Indictment  against  the  defendant,  woe  v» 
employed  to  make  bread  for  the  Military  Afjnm, 
which  charged  that  he  delivered  to  J.  E  An 
(ss.)  297  loaves,  as  and  for  good  hossM 
bread,  for  the  use  and  supply  of  the  sud  »yau 
and  the  children  belonging  thereto,  wanes  bs 
said  loaves  were  not  good  household  sreei.  ■* 
contained  divers  noxious  and  mrohokeossn* 
torials  not  fit  for'  the  food  of  man,  was  sea*  a* 
ciently  certain,  without  showing  what  the  warn 
materials  were,  or  that  the  defeodtntrnteoWe 
injure  the  children's  health.  Rex  r.  Dim,* 
Jsl.flYS.il;  4 Camp.  12— EBenborosfi 

Indictment  does  not  lie  arainst  a  aSki  ■ 
receiving  good  barley  to  grind  at  hk  ssfi,  ad 
delivering  a  mixture  of  oat  and  barley  aWtf 
ferent  from  the  produce  of  the  barky,  tad  *W 
is  musty  and  unwholesome.  Rex*.  /■»»*,< 
M.  &  S.  214. 

Indictment  against  a  miller,  charfisf  srfc 
same  count  that  he  received  two  septus)  psnv 
of  barley,  each  of  four  bushels,  to  be  poisi"  t 
hk  mill,  and  that  he  delivered  three  buaVb  4ftj 
of  oat-meal  and  barley  .meal  mixed,  east  ad 
different  than  the  produce  of  tbesaidsWeewA 
is  ill,  for  the  uncertainty  to  which  of  sw  £• 
bushels  it  relates:  the  indictment  ■  akoiij 
do  not  show  a  certain  place  where  the  dstsssl 
received  the  barley  to  grind.    U.S***0& 

TWO  TO  GIVS  SUFTIOirKT  FoOD  TO  AflftBJ** 

dtc.754. 


LXXXIL  Indxcdtt  Exromt, 

Bathing  in  the  sea  on  the  beach  near  iaeswj 
houses,  from  which  the  person  may  beds**6? 
seen,  is  an  indictable  onwnce,  dthosghnwhsBS 
may  have  been  recently  ejected,  and  til  tan  ■ 


The  oases  of  Rex  v.Myddleton,  6  T.  R.  739, 
and  Rex  v.  Hewitt,  R.  &,  R.  C.  C.  158,  are  on  the 
■tat  23  Geo,  2,  c  13,  which  is  wholly  repealed  by 
5  Geo.  4,c97. 


LXXX.  Puttino  Gimiownxm  on  boaed 

Ships. 

It  would  seem  that  if  persons  put  on  board  a 
■hip  an  unknown  article  of  a  combustible  and 
dangerous  nature,  without  giving  due  notice  of 
its  contents,  so  as  to  enable  the  master  to  use  pro- 
per precautions  in  the  stowing  of  it,  they  are 
guilty  of  a  misdemeanour.  WtUieane  v.  K  L 
Cssjpwsjy,  3  East,  192, 201. 


Rex  v.  Aieot,  and  Rex  v.  J?*isirit 


LXXXIII.  Ossteoctino  Brain. 


Indictment  charging  "that  ^■^f^V 
churchyard,  interrupted  and  obsrtrwc*si1  W.  U 
clerk,  m  reading  the  order  for  the  bariJsT* 
dead,  and  interring  a  corpse,  and  anhwfclft* 
by  threats  and  menaces,  hindered  the  law* 
the  corpse:"— Held  bad  in  arrest  of  j1*^ 
1st,  for  not  averring  that  W.  a  west  <■*■ 
holy  orders,  and  lawrellv  acting  as  sstfc** 
burial  of  the  corpse;  and  2nd,  for  nst  swaWj 
the  particular  threats  and  menacef  w*i  OT 
defendant.  Resr.  Cheer e,T  Unto** 
dbC.902. 
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It  is  no  defence  to  an  indictment  on  tbat  act 
for  disturbing  a  congregation  of  Protestant  dis- 
senters, that  the  violence  was  committed  in  the 
defendant's  asserting  his  right  to  the  clerk's  read- 
ing desk.    Rex  v.  Hube,  Peake,  1S|2;  5  T.  R. 


LXXXTV.  Omnou  emlattug  to  Dead  Books. 

2£3  WiU.4,c.75. 

Taking  up  dead  bodies,  even  though  for  the 
purpose  of  dissection,  is  an  indictable  offence. 
Rear  v.  Lynn,  2  T.  R.  733 ;  1  Leach,  C.  C.  497. 

Selling  the  dead  body  of  a  person  capitally 
sonvicted  for  dissection,  where  dissection  is  no 
Mrt  of  the  sentence,  is  a  misdemeanour  at  com- 
non  law ;  and  in  order  to  support  an  indictment 
or  such  offence,  it  is  not  necessary  that  there 
fcould  be  direct  evidence  that  the  defendant  had 
mid  the  body  for  lucre  and  gain,  and  for  thepur- 
wse  of  being  dissected.  Rex  v.  Cundtek,  1D.& 
SL  N.  P.  C.  13— Graham. 

It  is  an  indictable  offence  against  decency  to 
ake  a  person's  dead  body  with  intent  to  sell  or 
iispose  of  it  for  gain  and  profit.  Rix  v.  GUUb, 
I  Russ.  C.  &  M.  415;  R.  &  R.  C.  C.  366,  n.  (6.) 

Qofere,  if  the  apprehension  of  a  person  in  the 
ict  of  stealing  a  body  from  a  churchyard  is  a 
awful  apprehension,  so  as  to  subject  such  person 
o  an  indictment  on  the  43  Geo.  3,  o.  58,  for  cut- 
ing,  dtc~,  a  sexton,  in  order  to  obstruct  and  re- 
list such  apprehension  ?  Rex  v.  Diffin,  R.  &  R. 
j*  C.  36$. 

Where  an  indictment  averred  that  one  E.  L. 
vav  publicly  ezeouted  at,  &c ;  and  that  one  6;  G. 
t£,  ete^  undertaker,  was  retained  and  employed 
ry  W.  Wn  the  keeper  of  the  jail  in  and  for  the 
xmnty,  to  bury  the  body  of  the  said  person  so 
txecuted,  for  certain  reward,  to  be  therefore  paid 
o  the  said  G.  G,  by  and  on  behalf  of  the  said 
mrnty;  and  in  pursuance  of  the  said  retainer 
ind  employment,  the  body, of  the  said  person  so 
uoeeuted  was  then  and  there  delivered  tome  said 
3.  C,  for  the  purpose  of  being  so  by  him  buried 
is  aforesaid ;  and  it  then  and  there  became  the 
loty  of  the  said  G.  C,  to  bury  the  same  accord- 
ugly,  but  that  the  said  G.  C.  being,  &&,  and 
laying  no  regard  to  his  said  duty,  nor  to,  &&, 
fid  not,  nor  would  burr  the  said  body ;  but  on 
he  contrary  thereof,  unlawfully,  &c,  and  for  the 
take  of  wicked  lucre  and  gain,  did  take  and  carry 
Lway  the  said  body,  and  did  sell  and  dispose  of 
lie  same  for  the  purpose  of  being  dissected,  &&, 
o  the  great  scandal,  &c. :— Held,  that  the  in- 
Retment  was  well  framed,  though  apparently 
Irawn  in  the  language  of  a  declaration  in  as- 
sjmpsit  Rex  v.  Cundiek,  1  D.  &  R.  N.  P.-  C. 
13— Graham. 


Disturbing  Dissenting  Congrega- 
tions. 

A  congregation  of  Lutherans,  using  the  Ger 
nan  language  in  their  service,  are  within  the 
■rotsetion  of  tho  Toleration  Act    Rex  v.  Hube, 

Peake,  132;  5  T.  R.  542. 

•» 

Methodists  and  dissenters  haVe  a  right  to  the 
protection  of  the  court,  if  disturbed  in  their  de- 
Bent  and  quiet  devotions.  Rex  v.  Wroughton,  3 
Butt.  1688. 


me 
542 


It  need  not  be  proved  that  the  minister  has 
taken  the  toleration  oaths.   Id. 


LXXXVI.  Gaming  Houses,  Disordielt  Houses, 
*  and  Gaming. 

Keeping  and  maintaining  a  common  gaming> 
house  for  lucre  and  gain,  and  causing  and  pro- 
curing idle  and  evil  disposed  persons  to  come 
there  to  play  together  at  "  Rouge  et  Noir,"  and 
permitting  such  persons  to  play  at  such  game  for 
large  sums  of  money,  is  indictable  at  common 
law ;  and  it  seems  that  an  indictment  for  such 
an  offence,  merely  charging  the  defendant  with 
keeping  a  common  gaming-house,  would  be 
good.  Rex  v.  Rogier,  2  D.  &  R.  431;  1  fl.  & 
C.  272. 

An  indictment  lies  for  keeping  a  disorderly 
house.    Rex  v.  ffigginwn,  2  Burr.  1232. 

Under  an  indictment  on  the  stat  9  Anne,  c.  14, 
s.  5,  for  gaming,  a  smaller  sum  than  that  named 
in  the  indictment  under  a  videlicet  may  be  proved. 
Rex  v.  Hill,  1  Stark.  359— Ellenboreugfa. 

Bills  of  exchange  must  be  proved  precisely  as 
stated.   Id. 

An  indictment  for  a  nuisance  in  keeping  a 
common  gaming-house  was  preferred  by  a  pri- 
vate, prosecutor,  who,  after  removing  it  by  certi- 
orari, proceeded  no  further.  Another  party  then 
caused  a  venire  to  be  issued,  and  other  steps 
taken  for  bringing  the  case  to  trial,  though  de- 
sired by  tho  original  prosecutor  to  forbear.  On 
motion  by  the  latter  for  a  stay  of  proceedings, 
(he  alleging  that  the  offence  had  been  disconti- 
nued), the  court  refused  to  interfere,  the  prosecu- 
tion being  for  a  public  nuisance.  Rex  v.  Wood, 
3  R  &  Adol.  657. 


LXXXVII.  Joint-Stock  Companies. 

A  great  number  of  persons  at  Birmingham 
(2500),  admitting  of  an  extension  to  20,000,  co- 
venanted by  deed  of  co-partnership  to  raise  a 
large  capital  (20,000/.)  by  small  subscriptions  of 
11.  for  each  share,  for  the  purpose  of  buying 
corn,  grinding  it,  making  bread,  and  dealing  in 
and  distributing  flour  or  bread  amongst  the 
partners,  under  the  name  and  firm  of  u  The  Bir- 
mingham Flour  and  Bread  Company ,"  and  un- 
der the  management  of  a  committee;  and  cove- 
nanted that  no  partner  should  hold  more  than  20 
shares,  Ate.  Upon  an  indictment  against  several 
of  the  partners,  charging  them,  upon  the  stat  6 
Geo.  1,  c.  18,  ss.  18  &  19,  as  for  a  public  nuisance, 
with  intending  to  prejudice  and  aggrieve  divers  of 
the  king's  subjects  in  their  trade  and  commerce, 
under  false  pretences  of  the  public  good,  by  sab- 
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coribing,  collecting,  and  raising,  and  also  by 
making  subscriptions  towards  raising  a  large 
•am  for  establishing  a  new  and  unlawful  under- 
taking, tending  to  the  common  grievance,  etc.  of 
great  numbers  of  the  king's  subjects  in  their 
trade  and  commerce,  i.  e.  making  subscriptions 
towards  raising  20,000/.  in  2Q.000  shares,  for  the 
purpose  of  buymg^corn,  and  grinding  and  making 
it  into  flour  and  bread,  and  dealing  in  and  distri- 
buting the  same;  and  also  with  presuming  to 
act  as  a  corporate  body,  and  pretending  to  raise 
a  transferable  and  assignable  stock  for  the  same 
purposes.  The  jury  having  found  specially,  that 
the  company  was  originally  (during  the  high 
price  of  provisions)  instituted  from  laudable  mo- 
tives, and  for  the  purpose  of  more  regularly  sup- 
plying the  town  of  B.  and  the  neighbourhood 
with  flour  and  bread,  and  that  the  same  was  ori- 
ginally and  still  is  beneficial  to  the  inhabitants 
at  large,  but  is  (i.  e.  at  the  time  of  finding  the 
t  special  verdict,  which  does  not  include  the  time 
of  the  offence  charged  in  the  indictment)  preju- 
dicial to  the  bakers  and  millers  of  the  town  and 
neighbourhood  in  their  trades:  the  court  gave 
judgment  for  the  defendants,  considering  the 
case  not  to  be  within  the  stat  6  Geo.  1,  c  18,  ss. 
18  &  19,  on  which  the  indictment  was  framed. 
Rex  v.  Webb,  14  East,  406.  And  see  Rex  v. 
Dodd,  9  East,  516,  and  Rex  v.  Hawkins,  3  M.  & 
S.488. 

'  The  court  of  C  P.  refused  to  decide  the  ques- 
tion whether  the  Golden-Lane  brewery  were  a 
nuisance  within  6  Geo.  1,  c.  18,  upon  a  motion 
to  set  aside  judgment  confessed  to  them.  Brown 
v.  Holt,  4  Taunt  587. 


LXXXVI1I.  Nuisance. 

The  corporation  of  the  city  of  London,  being 
•conservators  of  the  river  Thames,  and  owners  of 
the  soil  between  high  and  low  water  mark,  can- 
not authorize  a  lessee  to  erect  a  wharf  thereon, 
which  produces  inconvenience  to  the  public  in  the 
use  of  the  river  for  the  purposes  of  navigation. 
Rex  v.  Grosvtnor  (Lord),  2  Stark.  511— Abbott 
And  get  Rex  v.  Holli*,  2  Stark.  536. 

When  on  the  trial  of  an  indictment  for  a  nui- 
sence  in  a  river,  by  erecting  staiths  for  loading 
ships  with  coal,  the  judge  left  the  following  points 
to  the  jury;  whether  they  were  erected  in  a  rea- 
sonable part  of  the  river;  whether  reasonable 
space  was  left  for  navigation;  whether  loading  the 
■vessels  by  means  of  them  was  a  public  benefit; 
whether  they  extended  farther  than  was  required, 
and  whether  the  public  benefit  produced  was 
.greater  than  the  public  injury  sustained,  and  he 
pointed  out  to  the  jury,  among  other  benefits, 
that  by  means  of  the  staiths  the  coals  were  sup- 
plied at  a  cheaper  rate,  and  in  better  condition, 
than  they  otherwise  could  be:— Held,  to  be  a 
proper  direction — Diss.  Tenterden,  C.  J.  Rex  v. 
RuueU,  6  B.  &  C.  566. 

It  is  not  conclusive  against  the  defendant  that 
there  had  not  been  a  writ  ad  quod  damnum  and 
an  previous  to  the  defendant  snaking 


By  an  act,  reciting  that  a 
certain  points  Would  be  of  great  public  utility, 
and  would  materially  assist  the  agricultural  in- 
terest and  the  general  traffic  of  the  country, 
power  was  given  to  a  company  to  make  such  rail- 
way according  to  a  plan  deposited  with  the  clerk 
of  the  peace,  from  which  they  were  not  to  deviate 
more  than  100  yards.  By  a  subsequent  act,  the 
company  or  persons  authorized  by  them  wen 
empowered  to  use  locomotive  engines  upon  the 
railway.  The  railway  was  made  parallel  and  ad- 
jacent to  an  ancient  public  highway,  and  in  some 
places  came  within  live  yards  of  it.  It  did  not 
appear  whether  or  not  the  line  could  have  been 
made,  in  those  instances,  to  pass  at  a  greater  dis- 
tance. The  locomotive  engines  frightened  the 
horses  of  persons  using  the  highway  as  a  carriage 
road.  An  indictment  against  the  company  for  a 
nuisance  i — Held,  that  this  interference  with  the 
rights  of  the  public  must  bo  taken  to  have  keen 
contemplated  and  sanctioned  by  the  legislature, 
since  the  words  authorizing  the  use  of  engines 
were  unqualified,  and  the  public  benefit  derived 
from  the  railway  (whether  it  would  have  excused 
the  alleged  nuisance  at  common  law  or  net) 
showed  at  least  that  there  was  nothing  unreason- 
able  in  a  clause  of  an  act  of  parliament  giving 
such  unqualified  authority.  Rex  v.  Pesse,  4  & 
&  Ad.  30. 

Defendant,  being  proprietor  of  a  coflieTy,  made 
a  rail-road  from  it  to  a  sea-port  town.  Tnie  rai- 
road  was  400  yards  long,  and  was  laid  upon  a 
turnpike  road,  which  it  narrowed  so  far  that  sa 
some  places  there  was  not  a  clear  space  for  two 
carriages  to  pass.  Defendant  allowed  the  pub- 
lic to  use  bis  raileroad,  paying  a  toll:— HeM, 
that  the  .facility  thereby  given  to  the  general 
traffic  with  the  sea-port,  and  particularly  to  the 
conveyance  of  coals,  etc  thither,  was  not  swob  a 
convenience  aa  justified  the  obstruction  of  the 
highway.    Rex  v.  Morru,  1  B.  et  Ad.  441. 


By  an  act,  45  Geo.  3,  c  74,  authority  was  given 
to  ail  persons  to  lay  wagon-ways  along  or  across 
any  of  the  roads  mentioned  in  the  act,  (of  which 
the  turnpike  road  in  question  was  one),  but  the 
parties  so  doing  were  to  keep  such  roads  in  repair 
for  twenty  yards  on  each  side  of  the  wagon-way 
so  laid  down: — Held,  that  the  act  did  not  autho- 
rize the  laying  of  such  wagon-way,  where  then 
were  not  twenty  yards  of  road  on'each  side.  ML 

The  above  act  was  temporary ,  and  was  repealed 
before  its  expiration.  Quawe,  if  the  wagon-way, 
supposing  it  otherwise  legal,  would  have  con- 
tinued so  after  the  repeal  or  expiration  of  the 
act?   Id. 

By  stat.  44  Geo.  3,  c.  55,  a  company  was  in- 
corporated and  empowered  to  make  a  rail-way 
through  certain  districts.  By  sect  5,  they  were 
directed  to  form  new  roads  in  lieu  of  any  »™<*«fcg 
ones  that  might  be  injured  by  their  railway.  Sect. 
70  empowered  proprietors  of  lands,  mines,  etc, 
to  make  railways  through  their  own  lands  and 
those  of  other  persons  consenting,  and  across 
and  along  any  road  or  roads,  to  communicate 
with  the  principal  railway.  And  no  reference  was 
~rvH  tir  inj  ftirrnirr  limitation  nfpmrnrsi  ffrfd. 
nevertheless,  that  the  power  in  this 
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not  absolutely  given,  but  mint  bo  •object  to  the 
provision  of  sect  5,  or  to  tbe  condition  of  leaving- 
ipace  enough,  independent  of  tbe  railway,  for  the 
public  to  pass.    Id. 


On  indictment  for  nuisance  to  a  public  canal 
navigation  established  by  act  of  parliament,  it 
ippeared  that  the  canal  was  carried  across  a  river 
ind  the  adjoining  valley  by  means  of  an  aqueduct 
ind  embankment,  in  which  were  several  arches 
ind  culverts:  that  a  brook  fell  into  the  river  above 
Is  point  of  intersection  with  the  canal ;  and  that 
in  times  of  flood  the  water  which  was  then  penned 
back  into  the  brook  overflowed  its  banks,  and  was 
sarried  by  the  natoralievel  of  the  country  to  the 
ibove-menlioned  arches,  and  through  them  to 
he  river,  doing  however  much  mischief  to  the 
ands  over  which  it  passed :  that,  except  for  the 
wisaiice  after  mentioned,  the  aqueduct  would  be 
efficiently  wide  for  the  passage  of  the  river  at  all 
imes,  but  those  of  high  flood,  notwithstanding 
he  improved  drainage  of  the  country  which  had 
ncreased  the  body  of  water:  that  th& defendants, 
occupiers  of  lands  adjoining  the  river  and  brook, 
ud  for  the  protection  of  their  lands,  subsequently 

0  the  making  of  the  canal,  aqueduct,  and  em- 
Mtnkment,  erected  or  heightened  certain  artificial 
tanks  called  fenders  on  their  respective  proper* 
ies,  so  as  to  prevent  the  flood-water  from  escaping 
ts  above-mentioned ;  and  that  the  water  had  con- 
equently  in  time  of  flood  come  down  in  so  large 

1  body  against  the  aqueduct  and  canal  banks  as 
•  endanger  them  and  obstruct  the  navigation ; 
hat  tbe  fenders  were  not  unnecessarily  high,  and 
hat  if  they  were  reduced  many  hundred  acres  of 
md  would  again  be  exposed  to  inundation:— 
leld,  that  the  defendants  were  not  justified  under 
hese  circumstances  in  altering,  for  their  own 
enefit,  the  course  in  which  the  flood-water  had 
icon  accustomed  to  run ;  that  there  was  no  dif- 
ference in  this  respect  between  flood-Water  and 
in  ordinary  stream ;  that  an  action  on  the  case 
rould  have  lain  at  the  suit  of  an  individual  for 
uch  diversion,  and  consequently  that  an  indict- 
nent  will  lay  where  the  act  affected  the  public. 
[*he  jury  found  that  the  acts  creating  the  nuisance 
rere  done  by  the  defendants  severally : — Held, 
icvertheless,  that,  as  the  nuisance  was  the  result 
if  all  those  acts  jointly,  the  defendants  were 
ightly  joined  in  one  indictment,  which  stated 
he  acts  to  have  been  several.    Rex  v.  Trafford, 

B.  <fc  Adol.  874.  t 

An  indictment  does  not  lie  against  the  owner 
f  a  vessel,  sunk  by  accident  or  misfortune  in.  a 
Avigable  river,  for  not  removing  it.  Rex  v. 
Watts,  2  Esp.  675— Kenyon. 

Nor  for  obstructing  a  highway  by  the  holding 
if  a  fair  or  market,  tf  there  have  been  an  unin- 
Brrupted  custom  for  twenty  years.  Rex  v.  Smith, 
I  Esp.  109— Ellenborough.  And  see  Rex  v.  Can. 
leld,  6  Esp.  136. 

But  it  does  for  setting  a  person  in  the  foot- 
Pay  of  the  public  streets,  in  London,  to  deliver 
lot  printed  bilk  of  defendant's  occupation,  where- 
\j  the  footway  was  greatly  obstructed.  Rex  v. 
hrmon,  1  Burr.  516. 

An  indictment  lie*  for  beeping  stage-coaches 


in  the  street  beyond  a  reasonable  time  necessary 
for  loading  and  unloading.  Rex  v.  Cross,  3 Camp. 
234 — Ellenborough. 

A  wagoner,  occupying  one  side  of  a  public 
street  in  a  city,  before  his  warehouses,  in  load- 
ing and  unloading  his  wagons,  for  several  hour** 
at  a  time,  both  day  and  night,  and  having  one 
wagon  at  least  usually  standing  before  his  ware- 
houses, so  that  no  carriage  could  pass  on  that 
side  of  the  street,  and  sometimes  even  foot-pas* 
sengers  were  incommoded  by  cumbrous  goods 
lying1  on  the  ground,  on  tbe  same  side,  ready  for 
loading, is  indictable  for  a  public  nuisance;  though 
there  were  room  for  two  carriages  to  pass  on  the 
opposite  side  of  the  street.  Rex  v.  Russell,  6  East, 
427 ;  2  Smith,  424. 

An  indictment  lies  for  sawing  timber  in  the 
public  street,  though  it  was  solely  done  for  the 
purpose  of  enabling  the  defendant  to  get  it  into 
his  yard.    Rex  v.  Jones,  3  Camp.  230 — Ellenbo. 

■s 

So,  for  a  nuisance  in  erecting  buildings  near  the 
highway  and  dwelling-houses,  and  there  making 
acid  spirit  of  sulphur,  whereby  the  air  was  im- 
pregnated with  noisome  and  offensive  stinks,  to 
the  common  nuisance  of  all  inhabiting  and  pass- 
ing.   Rex  v.  White,  1  Burr.  333. 

But  the  merely  carrying  on  of  an  offensive 
trade-  is  not  an  indictable  offence,  unless  it  be 
destructive  to  the  health  of  the  neighbourhood, 
or  render  the  bouses  uncomfortable  or  untenant- 
able.    Rex  v.  Davey,  5  Esp.  217— Heath. 

And  if  it  only  affect  the  inhabitants  of  three 
houses,  it  is  not  sufficient  Rex  v.  Lloyd,  4  Esp. 
200— Ellenborough. 


If,  by  a  private  act  of  parliament,  all  hoc 
for  the  slaughtering  of  horses  within  1000  yards 
of  a  certain  workhouse  are  to  be  deemed  public? 
nuisances  and  removed;  but,  if  they  existed  be- 
fore the  act,  the  owners  are  to  receive  a  compen- 
sation : — Held,  that  if  an  indictment  be  found  at 
common  law  with  counts  on  that  act,  the  defen- 
dant "  may  be  convicted  if  he  so  carried  on  tho 
trade  as  to  make  it  a  public  nuisance,  and  that 
he  is  not  then  entitled  to  any  compensation.  Rex 
v.  Watt*,  2  C.  &  P.  486— Abbott 

If  a  party  set  up  a  noxious  trade  remote  from 
habitations  and  public  roads,  and  after  that  new 
houses  are  built,  and  new  roads  constructed  near 
it,  the  party  may  continue  his  trade  although  it 
be  a  nuisance  to  persons  inhabiting  such  houses 
or  passing  along  such  roads.  Rex  v.  Cros$\  2  C. 
&  P.  483— Abbott 

To  support  an  indictment  for  a  nuisance,  it  is 
not  necessary  that  the  smells  produced  by  it 
should  be  injurious  to  the  health,  it  is  sufficient  if 
they  be  offensive  to  the  senses.  Rex  v.  Neil,  2  C. 
&  p.  485— AbbolL 

An  acquiescence  for  fifty  years  by  the  neigh- 
bourhood will  prevent  an  indictment  for  continu- 
ing a  noxious  trade.  Rex  v.  Neville,  Peake,  93— 
Kenyon. 

So,  for  setting  up  a  noxious  manufactory  in  a 
neighbourhood  in  which  other  offensive  trades 
have  long  been  borne  with;  unless  the  inoonve- 
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nience  to  the  public  be  greatly  increased.  Rex  r. 
NevilU,  Peake,  91— Kenyon. 

Indictment  charged  the  defendant  with  keeping 
certain  inclosed  fands,  near  the  king's  highway, 
for  the  purpose  of  persons  frequenting  the  same 
•to  practise  rifle  shooting,  and  to  shoot  at  pigeons 
with  fire-arms,  and  that  he  unlawfully  and  inju- 
riously caused  divers  persons  to  meet  there  for 
that  purpose,  and  suffered  and  oaused  a  great 
number  of  idle  and  disorderly  persons  armed 
with  fire-arms  to  meet  in  the  highways,  &,c~,  near 
the  said  inclosed  grounds,  discharging  fire-arms, 
making  a  great  noise,  &c,  by  which  the  king's 
subjects  were  disturbed  and  put  in  peril.  At  the 
trial  it  was  proved  that  the  defendant  had  con- 
verted his  premises,  which,  were  situate  at  Bays- 
water,  in  the  county  of  Middlesex,  near  a  public 
highway  there,  into  a  shooting  ground,  where 
persons  came  to  shoot  with  rifles  at  a  target, 
and  also  at  pigeons,  and  that  as  the  pigeons  which 
were  fired  at  frequently  escaped,  persons  collect- 
ed outside  of  the  ground  and  in  the  neighbouring 
fields  to  shoot  at  them  as  they  strayed,  causing  a 

Eat  noise  and  disturbance,  and  doing  mischief 
the  shot: — Held,  that  the  evidence  supported 
allegation,  that  the  defendant  caused  sucb 
persons  to  assemble,  discharging  fire-arms,  inas- 
much as  their  doing  so  was  a  probable  consequence 
of  his  keeping  ground  for  shooting  pigeons  in 
such  a  place.    Rex  v.  Moore,  3  B.  &  AdoL  184. 

A  man  carrying  on  a  noxious  business  in  a 
place  where  it  has  been  long  established  is  indict- 
able fur  a  nuisance,  if  the  mischief  is  increased 
by  the  manner  or  extent  of  carrying  it  on ;  but  if 
the  business  is  increased,  but  with  no  additional 
mischief  by  reason  of  a  better  mode  of  carrying 
on  the  business,  it  is  otherwise.  Rex  v.  Watte, 
1M.&M.  283— Tenterden. 


the' presenting  magistrate,  most  be  the 
of  ike  district  where  the  road  pteatated  if  ab- 
ated.   Re*T.Fyli*g<UU*,lB.&,C.Wi\l 
&.R.17& 


LXXXIX.  Highways  and  Budges. 

An  indictment  for  not  repairing  a  common 
highway,  leading  from  the  parish  of  A.  to  the 
parish  of  R,  is  exclusive  of  B.,  although  it  after- 
wards allege  that  the  part  of  the  said  road,  which 
was  out  of  repair,  is  in  the  parish  of  B.  Rex  v. 
Gmdingoy,  1  Leach,  C.  C.  528;  3  T.  R.  513. 

An  indictment  charged  that  the  defendants  re- 
moved a  culvert  in  the  parish  of  Sn  opposite  to  a 
mill  there,  in  a  highway  there,  leading  from  S. 
to  H. :— -Held,  on  motion,  in  arrest  of  judgment, 
that  it  sufficiently  appeared  that  the  culvert  re- 
moved was  in  the  parish  of  S.  Rex  v.  Knight, 
7B.6lC.413;  1M.6lR.217. 

A  road  had  been  repaired  by  a  parish,  and 
persons  on  horseback  had  used  it;  but  there  was 
no  evidence  that  any  carriage  had  ever  gone  along 
the  whole  length  of  it:— Held,  that  the  parish 
could  not  be  convicted  of  non-repair  of  it  on  an 
indictment  stating  it  to  be  a  way  for  carriages; 
and  that  there  should  have  been  a  count  in  the 
indictment  charging  it  to  be  a  way  for  horses. 
Rex  v.  Sit.  Weonard,  5  C.  6l  P.  579— Parke. 

The  intention  of  stat  13  Geo.  3,  c  78,  s.  24, 
is,  that  the  surveyor,  giving  the  information  to 


The  presentation  must  state  that  the  a 
tion  was  upon  oath  given  to  the  pttsentiognv 
gislrate.    Id. 

Where  a  magistrate  presented  a  read  ■  tsi 
township  of  F.,  "  upon  the  information  of  A.  I, 
surveyor  of  the  highways  for  the  towsshif  ofC, 
which  is  35  miles  distant  from  the  tovsss)  4 
F.  .-"—Held,  in  arrest  of  judgment,  fat  the  s» 
sentment  was  bad,  for  that  it  did  not  apeevlst 
the  information  upon  oath  was  given  to  1st  p 
senting  magistrate,  and  the  surveyor  of  ne  ssjb- 
ways  in  C  had  no  authority  under  13  Gen  I  c 
78,  s.  24,  to  give  information  as  to  the  rat*  ht 
Id. 

A  hijrh  constable  cannot  present  for  a  sssssi 
to  a  highway  like  a  magistrate,  but  as*  p 
before  a  grand  Jury  and  give  his  evidences?* 
oath.  Rex  v.  Bridgwater  mud  ftasJsi  Cssi 
Company,  7  B.  5d  C.  514. 

The  description  of  a  road,  in  a  punehnW 
a  justice,  must  allege  that  it  lies  in  the  pusi* 
they  are  not  bound  to  repair.  Bex  v.  AVtfsi 
Cowp.  111. 

But  an  indictment  stating  a  road  tohsifc» 
the  hamlet  of  H.  was  held  good.  Sex  j.Brm 
4  Bun'.  2090. 

In  an  indictment  for  the  non-repair  of  aljeV 
way,  it  must  be  affirmatively  stated  thrt  1st nd 
is  within  the  district  which  is  bound  tons** 
Rexr.  Upton*  6  C.  &  P.  133— Tindel. 

Stating  a  road  to  be  out  of  repair,  mtm i  ^ 
through"  a  place,  excludes  the  tennhm  » 

An  indictment  against  a  parish  fir  set  isn> 
ing  one  side  of  a  road  should statsalsjiy* 
repair  it  to  the  middle.  Rex  v.  SL  Jte* 
Peake,  219— Kenyon.  And  see  Sex  v.  As» 
land,  2  Camp.  494. 

If  a  parish  be  situate,  part  in  one  °as*?Uj 

the  rest  — 

part 

inhabitants  of  that  part .. 

ment  must  be  against  the  whole  parish.  **f 
C7t/ton,5T.R.49a 

If  a  parish  lie  in  two  distinct  coastis** * 
dictment  for  not  repairing  the  higbwaj  sW" 
brought  against  that  part  of  the  ssrisk  ■■** 
the  ruinous  road  lies.  Rex  v.  wens**  4  s* 
2507.    And  ee 1 5  Burr.  2700. 

An  objection,  that  the  description  of  as»U 
an  indictment  is  too  general,  can  only  si  j"* 
by  a  plea  in  abatement.  Rex  v.  Ansa*** 
1  Stark.  357— EUenborough. 

An  Indictment  against  the  parish  efBr*f'| 
repairing  a  road  leading  from  A  to  E,  h*** 
sive  of  R,  and  therefore  bad;  and  *»■***} 


a  parish  be  situate,  part  in  one  s»j  — 
rest  in  another,  and  a  highway  ty81!  ■* 
be  out  of  repair,  an  indictment  ajis*1> 
bitants  of  that  part  only  is  bad;  the  ■** 


by  a  subsequent  allegation  that  a  carta*  W 
the  same  highway  situate  in  B.  is  is  e*s/t«* 
Rex  v.  GomUngafr  3  T.  R.  513. 

If  the  commissioners,  under  an     um 
set  oat  a  private  road  for  the  ess 
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ants  of  nine  parishes,  directing*  the  inhabitants  of]  did  not  state  any  consideration  for  the  liability  of 


six  of  those  parishes  to  keep  it  in  repair,  no  in 
dictment  can  be  supported  against  the  latter  for 
not  repairing,  it  not  concerning  the  public.   Rex 
v.  Richards,  8  T.  R.  634 

Indictment  for  non-repair  of  a  highway  within 
certain  limits,  charging  the  corporation  of  Liver- 
pool with  a  prescriptive  liability  to  repair  all 
zommon  highways,  &cn  within  such  limits,  "  ex- 
cepting such  as  ought  to  be  repaired  according 
to  the  form  of  the  several  statutes  in  such  case 
nade,"  is  bad,  for  want  of  showing  that  the  high- 
way in  question  was  not  within  any  of  the  ex- 
ceptions.   Rex  v.  Liverpool  (Mayor),  3  East,  86. 

A  count,  stating  the  defendant's  liability  to 
trise  by  virtue  of  an  agreement  with  the  owners 
>f  houses  alongside  of  it,  is  also  bad ;  for  the 
Nirish,  who  are  prima  facie  bound  to  the  repair 
►f  all  highways  within  their  boundaries,  cannot 
»  discharged  from  such  liability  by  any  agree- 
nent  with  other*.    Id. 

In  an  indictment  for  obstructing  a  common 
lighway,  the  highway  may  be  laid  as  a  common 
lighway  for  carts,  carriages,  &c,  although  it  has 
ilwaya  been  arched  over,  provided  that  it  is  ca- 
pable of  being  used  by  all  ordinary  carriages, 
ind  notwithstanding  the  archway  be  not  suffi- 
ciently high  to  permit  road  waggons  and  other 
arriages  of  unusual  dimensions  to  pass  under  it 
Vex  v,  Lynn,  I  C.  &, P.  527— Littlcdale ;1L& 
tf.  150. 

The  inhabitants  of  a  parish  are  not  bound  to 
epair  a  way  used  by  the  public,  and  repaired  by 
he  parish  for  more  than  20  years,  if  there  be  no 
►wner  who  could  dedicate  the  way  to  the  public, 
ind  the  repairs  by  the  parish  be  shown  to  have 
wen  begun  and  continued  under  a  mistaken  no- 
ion  of  the  liability  of  the  inhabitants  to  repair. 
Sear  v.  Edmonton,?  M.  &  M.  24. 

Hie  inhabitants  are  bound  by  such  repairs,  if 
nade  with  a  full  knowledge  of  the  facts,  and 
rith  the  intention  of  taking  upon  themselves  the 
ublio  duty.    Id. 

Semb-Ie,  that  roads  set  out  under  an  inclosure 
ct  do  not  by  a  presumption  of  law  belong  to 
tie  owners  of  the  adjoining  land.    Id, 

To  an  indictment  against  a  parish  for  non-re- 
air  of  a  highway  lying  within  it,  a  plea  that  the 
lhabitants  of  another  parish  have  repaired,  and 
ten  used  and  accustomed  to  repair,  and  of  right 
light  to  have  repaired .-—Held  ill,  as  it  did  not 
low  any  consideration.  Rex  v.  St.  Giles,  Cam- 
ridge,  5  M.  &  S.  260. 

But  in  a  plea  by  the  inhabitants  of  a  county, 
tat  the  inhabitants  of  a  particular  township 
ave  immemorially  repaired  the  highway  at  the 
ad  of  a  county  bridge,  situate  within  the  town- 
lip,  it  is  not  necessary  to  state  any  considera- 
on  for  such  prescription.  Rex  v.  W.  R.  York- 
'tire,  4R&A.  623. 

Indictment  against  the  inhabitants  of  a  parish 
ir  not  repairing  a  road :  plea,  that  the  inhabit- 
nts  of  a  particular  district  within  the  parish 
ave  immemorially  repaired  all  the  roads  within 
lat  district,  of  which  the  road  indicted  was  one : 
-Held,  that  this  was  a  good  plea,  although  it 
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the  inhabitants  of  the  district.  Rex  v.  EccU*fida\ 
1B.&A.  348;  1  Stark.  393. 

To  an  indictment  against  the  inhabitants  of  a 
parish  for  non-repair  of  a  highway  within  it,  a 
plea,  stating  that  the  parish  was  immemorially 
divided  into  seven  townships,  the  inhabitants  of 
which  respectively  were  immemorially  bound  to 
repair  the  highways  within  their  respective 
townships;  and  that  part  of  the  highway  in* 
dieted  was  within  the  township  of  O.  ft,  dta, 
and  that  the  residue,  &c^  was  within  the  town* 
ship  of  L.  ft,  Slc.  ;  and  that  the  respective  parte 
ought  to  be  repaired  by  the  inhabitants  of  the 
respective  townships,  &c,  is  bad ;  without  speci* 
tying  what  part  of  the  highway  lay  within  one 
township,  and  what  part  within  the  other.  Rex  V. 
Bridekirk,  11  East,  304  AndeeeRexY.  Taunton, 
3  M.  ct  S.  465. 

Where  a  local  turnpike  act,  after  empowering 
the  trustees  under  it  to  take  tolls,  directed  that 
the  roads  should  from  time  to  time  be  repaired 
by  the  trustees  out  of  the  money  arising  by  vir- 
tue of  the  act : — Held,  that  this  only  made  the 
tolls  an  auxiliary  fund  in  the  hands  of  the  trus- 
tees, and  that  the  inhabitants  of  the  township 
where  the  road  was  situate,  .who  by  prescription 
were  bound  to  repair  all  roads  within  it,  were 
nevertheless  liable  to  be  indicted  for  non-repair 
of  the  road  : — Held,  also,  that  such  inhabitants 
may,  after  conviction,  apply  by  motion  for  relief 
against  the  trustees  under  13  Geo.  3,  c.  84,  s.  33: 
—Held,  also,  that  13  Geo.  3,  c.  84,  a.  63,  only  re- 
fers to  diversions  under  writs  of  ad  quod  damnum, 
and  under  13  Geo.  3,  c  78,  s.  19.  Rex  v.  Nether* 
thong,  2  B.  &,  A.  179. 

In  order  to  be  discharged  from  an  indictment 
for  not  repairing  a  highway,  the  parties  must 
produce  an  affidavit  that  the  road  is  now  actu- 
ally repaired  since  the  conviction,  and  is  lively 
to  continue  so.    Rex  v.  Loughton,  3  Smith,  575. 

An  indictment  against  a  parish  for  not  repair- 
ing a  highway  cannot  be  quashed  on  an. affi- 
davit that  the  way  was  then  in  repair ;  but  the 
defendant  must  plead  guilty,  and  pay  a  nominal 
fine.    Rex  v.  Lincombe,  2  Chit  214. 

r 

The  court  will  not  entertain  an  application  for 
setting  aside  an  award  founded  on  an  indictment 
at  the  assizes  for  not  repairing  a  *oad,  ^hough 
the  question  in  dispute  be  of  a  civil  nature.  Rex 
v.  Cotesbateh,  2  D.  &  R.  265. 

Where  one  inhabitant  of  a  parish  has  remove*! 
an  indictment  against  it  for  the  non-repair  of  a 
road  into  K.  ft,  and  has  entered  into  the  usual 
recognizance  for  costs,  in  case  a  verdict  of  guilty 
should  pass,  the  other  inhabitants  of  the  parish 
will  not  be  permitted  to  plead  guilty  to  the  in- 
dictment Rex  v.  Laxborough,  1  Dowl.  Pr.  R- 
527. 

A  bridge  built  in  a  public  way,  without  public 
utility,  is  indictable  as  a  nuisance;  and  so  it  i* 
if  built  colourably  in  an  imperfect  or  inconve- 
nient manner,  with  a  view  to  throw  the  onus  of 
rebuilding  or  repairing  it  immediately  on  the 
county.  Rex  v.  W.  R.  Yorkshire,  2  East,  342. 
And  me  Rex  v.  QUmorgan,  2  East,  356,  A. 
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An  indictment,  charging  an  individual  with 
the  repair  of  a  bridge  by  reason  of  his  being 
owner  and  proprietor  of  a  certain  navigation,  is 
not  equivalent  to  charging  him  ratione  tenure, 
but  is  erroneous;  and  if  judgment  be  given 
thereon,  upon  error  brought  it  will  be  reversed. 
It  seems  that  a  count  charging  him  by  reason  of 
being  owner  of  a  navigation  under  a  private  act 
of  parliament  must  set  forth  the  act  Rex  v. 
Kerrison,  1  M.  &  S.  435. 


The  inhabitants  of  a  county  are  bound  to  re- 
pair every  public  bridge  within  it,  unless,  wben 
indicted  for  the  non-repair  of  it,  they  can  show 
by  their  plea,  that  some  other  person,  or  body 
politic  or  corporate,  is  liable ;  and  every  bridge 
m  a  highway  is  by  the  statute  of  Bridges,  22 
Hen.  8,  c  5,  taken  to  be  a  public  bridge  for 
this  purpose;  therefore  where  Queen  Anne,  in 
1708,  for  her  greater  convenience  in  passing  to 
and  from  Windsor  Castle,  built  a  bridge  on  the 
Thames  at  Datchet,  in  the  common  highway 
leading  from  London  to  Windsor,  in  lieu  of  an 
ancient  ferry  which  belonged  to  the  crown,  and 
she  and  her  successors  maintained  and  repaired 
the  bridge  till  1796,  when  being  in  part  broken 
down,  the  whole  was  removed,  and  the  materials 
converted  to  the  use  of  the  King,  by  whom  the 
ferry  was  re-established  as  before ;  the  court  held 
that  the  inhabitants  of  the  county  of  Bucks,  who, 
in  answer  to  an  indictment  for  the  non-repair  of 
that  part  of  the  bridge  lying  in  the  county  of 
Bucks,  pleaded  these  matters,  and  showed  that 
the  bridge  was  a  common  public  bridge,  were 
nevertheless  bound  to  rebuild  and  repair  it.  Rex 
v.  Buckinghamshire,  12  East,  192. 

By  the  stat  43  Geo.  3,  c  59,  s.  5,  no  bridge 
thereafter  to  be  erected  or  built  is  to  be  repair- 
able at  the  expense  of  the  county,  unless  erected 
under  the  directions  of  the  county  surveyor,  &c. 
This  applies  only  to  bridges  newly  built,  not  to  a 
bridge  merely  widened  or  repaired  since  the 
passing  of  the  act  Rex  v.  Lancashire  (Justices). 
2  B.  oY  AdoL  813, 

Trustees  under  a  turnpike  act  having  built  a 
bridge  across  a  stream  where  a  culvert  would 
have  been  sufficient,  but  a  bridge  is  better  for 
the  public,  the  county  cannot  refuse  to  repair 
■nch  bridge,  on  the  e round  that  it  was  not  abso- 
lutely necessary.    Id. 


county  for  the  non-repair  of  a  foot  bridge,  ty 
pleaded  that  it  was  parcel  of  a  carriage  bridge, 
which  A.  R  was  bound  to  repair  ratione  te&ua 
Replication  admitted  the  liability  of  A-  R  to  re- 
pair the  carriage  way,  but  denied  that  the  fist 
bridge  was  parcel  of  the  same;  whereupon  sag 
was  joined.  The  evidence  was,  that  the  carnp 
bridge  mentioned  in  the  pleadings  had  bee 
built  before  1119,  and  that  certain  abbey  has 
had  been  ordained  for  the  repairs  of  the  use, 
and  the  proprietors  of  those  lands  (of  wakk 
those  mentioned  to  be  held  by  A.  B.  were  put) 
had  always  repaired  the  bridge  so  baih.  In  17% 
the  trustees  of  a  turnpike  road,  with  the  cawst 
of  a  certain  number  of  the  proprietors  of  tat 
abbey  lands,  constructed  a  wooden  foot  anaje 
along  the  outside  of  the  parapet  of  foe  curisje 
bridge,  partly  connected  with  it  by  brickwork  yi 
iron  pins,  and  partly  resting  on  the  staavwai 
of  the  bridge :— Held,  that  this  (being  the  n* 
bridge  mentioned  in  the  indictment)  wm  not  par- 
cel of  the  carriage  bridge,  which  A.  R  wtsbwaa 
by  tenure  to  repair,  and  consequently  that  9* 
county  was  liable  to  repair  the  foot  bridge,  to 
v.  Middlesex,  3  B.  &  Adol.  201. 


By  the  stmt  43  Geo.  3,  c.  59,  s.  5,  no  bridge 
thereafter  to  be  built  in  any  county  by  or  at  the 
expense  of  any  individual  or  private  person,  body 
politic  or  corporate,  shall  be  deemed  a  county 
bridge,  unless  erected  in  a  substantial  and  com- 
modious  manner,  under  the  direction  or  to  the 
satisfaction  of  the  county  surveyor,  &c  Rex  v. 
Derby,  2  B.  oY  AdoL  147. 

Trustees  appointed  by  a  local  turnpike  act  are 
individuals  or  private  persons  within  the  mean- 
ing of  this  statute ;  and  therefore  a  bridge  erected 
by  such  trustees  after  the  passing  of  the  statute, 
but  not  under  the  direction  or  to  the  satisfaction 
of  the  county  surveyor,  &c.,  is  not  a  bridge  which 
the  inhabitants  of  the  county  are  liable  to  repair. 
Id* 

To  an  indictment  against  the  inh»Kp^ntff  of  a 


Though  a  charter  of  Edw.  6,  granted  apoefc 
recited  prayer  of  the  inhabitants  of  the  bewsyi 
of  Stratford-upon-Avon,   that  the  king  wast 
esteem  them,  the  inhabitants,  worthy  to  be  safe 
reduced,  and  erected  into  a  body  u  corporiteiai 
politic,"  and  thereupon   proceeding  to  *ps» 
(without  any  word  of  confirmation)  unto  the  in- 
habitants of  the  borough,  that  the  same  boreaji 
should  be  a  free  borough  for  ever  thereafterf  aw 
then  proceeding  to  incorporate  them  by  the  as* 
of  the  bailiffs  and  burgesses,  &&,  would,  wi&et 
more,  imply  a  new  incorporation ;  yet,  where  tat 
same  charter  recited  that  it  was  an  aadeat  a> 
rough,  in  which  a  guild  was  theretofore  fiasss 
and  endowed  with  lands,  out  of  the  recti,  R» 
nues,  and  profits  of  which  a  school  sad  aaat» 
house  were  maintained,  and  a  bridge  ww  ssa 
time  to  time  kept  up  and  repaired;  whkafssl 
was  then  dissolved,  and  its  lands  lately  cos*  is* 
the  king's  hands;  and  further  reciting, tatt* 
inhabitants  of  the  borough,  from  tune  isssew 
rial,  had  enjoyed  franchises,  liberties,  free  » 
toms,  jurisdictions,  privileges,  ejempooBi,  «■ 
immunities,  by  reason  and  pretence  of  the  f**» 
and  of  charters,  grants,  and  connrniatioai  toj 
guild  and  otherwise,  which  the  inhabitant c*| 
not  then  hold  and  enjoy  by  the  diseotatiasefsj 
guild,  and  for  other  causes,  by  means  wham* 
was  likely  that  the  borough  and  its  govosaat 
would  fall  into  a  worse  state  without  speedy  *> 
medy :  and  thereupon  the  inhabitants  of  thefe 
rough  had  prayed  the  king's  favour  for  beaV£ 
the  borough  and  government  thereof;  aad  * 
supporting  the  great  charges  which  frost tiB** 
time  they  were  bound  to  sustain,  to  be  4**** 
worthy  to  be  made,  &c^  a  body  corporate.  a*4 
and  thereupon  the  king,  after  granting  to  ow» 
habitants  of  the  borough  to  be  a  corpoattoV* 
before  stated),  granted  them  the  ■»■*  jjj* 
and  limits  as  the  borough  and  the  jarisfiew 
thereof  from  time  immemorial  had  e         "* 
and  then  the  king,  u  willing  that  the 
and  school  should  be  kept  up  sod 
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theretofore,  (without  naming  the  bridge,)  and 
that  the  great  charges  to  the  borough  and  its  in- 
habitants from  time  to  time  incident  might  be 
thereafter  the  better  sustained  and  supported, 
granted  to  the  corporation  the  lands  of  the  late 
guild:  and  it  further  appearing  by  parol  testi- 
mony, as  far  back  as  living  memory  went,  that 
the  corporation  had  always  repaired  the  bridge : 
—Held,  that  taking  the  whole  of  the  charter  and 
the  parol  testimony  together,  the  preponderance 
of  the  evidence  was,  1st,  that  this  was  a  corpora- 
tion by  prescription,  though  words  of  creation 
only  were  used  in  the  incorporating  part  of  the 
charter  of  Edw.  6 ;  2dly,  that  the  burthen  of  re- 
pairing the  bridge  was  upon  such  prescriptive 
corporation  during  the  existence  of  the  guild  be- 
lore  that  charter ;  though  the  guild,  out  of  their 
•evenues,  had  in  fact  repaired  the  bridge ;  which 
ffas  only  in  case  of  the  corporation,  and  not  ra- 
tione tenure,  and  that  the  corporation  were  still 
taund  by  prescription,  and  not  merely  by  tenure; 
ind  therefore  that  a  verdict  against  them  upon 
m  indictment  for  the  non-repair  of  the  bridge, 
sharping  them  as  immemorially  bound  to  the 
vpair  or  it,  was  sustainable.  Rex  v.  Stratford. 
tpon-Awm  {Mayor,  $c),  14  East,  348. 

Where,  by  an  act  of  parliament,  trustees  are 
authorized  to  make  a  road  from  one  point  to  an- 
other, the  making  of  the.  entire  road  is  a  condition 
precedent  to  any  part  becoming  a  highway  re- 
tairable  by  the  public,  and  therefore  where  trus- 
eea  empowered  by  act  of  parliament  to  make  a 
Dad  from  A.  to  R,  (being  in  length  twelve  miles), 
iad  completed  eleven  miles  and  a  half  of  such 
Dad,  to  a  point  where  it  intersected  a  public 
lighway,  it  was  held  that  the  district  in  which 
he  part  so  completed  lay  was  not  bound  to  repair 
t    Rex  v.  Cumberworth,  3  0.  6&  Adol.  108. 

On  an  indictment  for  encroaching  on  a  public 
lighway,  it  appeared  that  in  1771  commissioners 
inder  an  inclosure  act  had  been  empowered  to 
et  out  public  and  private  roads,  the  former  to  be 
©paired  by  the  township,  the  latter  bv  such  per- 
ons  as  the  commissioners  should  direct  The 
public  roads  were  to  be  sixty  feet  wide  between 
be  fences.  The  commissioners  in  their  award 
lescribed  a  road  as  private  and  eight  yards  wide ; 
at  in  setting  it  out  they  left  a  space  of  sixty 
set  between  the  fences ;  and  they  directed  both 
be  public  and  private  roads  to  be  repaired  by 
be  township.  The  centre  only  of  the  sixty  feet 
ras  ordinarily  used  as  a  carriage  road,  and  the 
Dwnahip  repaired  it  The  space  said  to  be  en- 
reached  upon  was  at  the  side  of  this  road,  and 
bere  was  a  diversity  of  evidence  as  to  the  use 
aada  of  this  space  by  the  public  and  its  condi- 
ion  since  the  time  of  the  award : — Held,  that 
be  commissioners  had  exceeded  their  authority 
a  awarding  that  private  roads  should  be  repaired 
j  the  township ;  but  that  on  the  whole  of  this 
vidence  it  was  a  proper  question  for  the  jury 
rhether  or  not  the  road  in  question,  though  ori- 
inally  intended  to  be  private,  had  been  dedicated 
o  and  adopted  by  the  public.  Semble,  per  Lord 
tenterden,  C.  J.,  that  when  a  road  runs  through 
.  space  of  fifty  or  sixty  feet  between  inclosures  set 
at  by  act  of  parliament,  it  is  prim*  facie  to  be 


presumed  that  the  whole  of  that  space  is  public, 
though  it  may  not  all  be  used  or  kept  in  repair  as 
a  road.    Rex  v.  Wright,  3  B.  &,  Adol.  681. 

The  inhabitants  of  a  county  are  bound  by 
common  law  to  repair  bridges  erected  over  such 
water  only  as  answers  the  description  of  flumen 
vel  cursus  aqua?,  that  is,  water  flowing  in  a  chan- 
nel between  banks  more  or  less  defined,  although 
such  channel  may  be  occasionally  dry.  And 
therefore  where  the  road  by  which  a  bridge  was 
approached  passed  between  meadows  which  were 
occasionally  flooded  by  a  river,  and  for  conveni- 
ent access  to  the  bridge  a  raised  causeway  had 
been  made,  having  arches  or  culverts  at  intervals 
for  the  passage  of  the  flood-water,  which  were 
equally  necessary  to  the  safety  of  the  main  bridge 
and  the  causeway ; — It  was  held,  that  the  inhabi- 
tants of  the  county  were  not  bound  to  repair  such 
arches,  being  at  the  distance  of  more  than  300 
feet  from  the  end  of  the  main  bridge.  Rex  v. 
Oxfordshire,  1  B.  &  Adol.  289. 

An  indictment  for  not  repairing  an  ancient 
bridge,  described  it  as  being  situate  within  the 
parish  of  P.  and  Mn  and  averred  that  the  inha- 
bitants of  P.,  and  those  of  the  township  of  M. 
aforesaid,  were  liable  to  repair  such  bridges, 
without  proceeding  to  state  what  part  of  it  was 
situate  in  the  township  of  Mn  and  that  the  inha- 
bitants thereof  were  liable  to  repair  its — Held, 
bad  upon  error,  as  no  special  or  sufficient  consi- 
deration was  shown  to  render  the  inhabitants 
of  the  township  liable  to  repair,  as  they  could 
not  hold  land,  and  consequently  could  not  be  lia- 
ble  ratione  tenure;.  Rex  v.  Fenegoee  and  Mae* 
hynUelh  {in  error),  3D.&R.  388;  3  B.  &  C. 
166. 

Indictment  against  a  county  for  not  repairing 
a  bridge :  plea,  that  J.  S.  is  liable  ratione  tenons. 
The  plea  not  sustained  by  evidence  that  the  estate 
of  J.  S.  was  part  of  a  larger  estate,  which  part  J. 
S.  purchased  of  the  former  owner,  who  retained 
the  rest  in  his  own  hands,  and  as  well  before  the 
purchase  as  since  has  repaired  the  bridge ;  but 
where  in  such  case  the  county  was  found  guilty, 
the  court  gave  leave  to  stay  the  judgment  upon 
payment  of  costs  until  another  indictment  was 
preferred,  in  order  to  try  the  liability.  Rex  y. 
Oxfordshire,  16  East,  223. 

An  indictment  for  non-repair  of  a  road  or 
bridge  on  a  liability  ratione  tenures  cannot  be 
sustained  where  it  appears  that  the  tenement  on 
which  the  liability  is  charged  originated  within 
time  of  legal  memory.  Rex  v.  Hayman,  1  M.  oV. 
M.  401— TindaL 

On  such  an  indictment  rated  inhabitants  are 
admissible  as  witnesses  for  the  prosecution.  Id\ 

An  indictment  had  been  preferred  against  a 
county  for  not  repairing  a  bridge  at  the  instance 
of  the  inhabitants  of  a  parish!  and  the  question 
intended  to  be  tried  was,  whether  the  inhabitants 
of  the  parish  or  of  the  county  were  liable  to  repair 
it  The  court  refused  to  compel  the  inhabitants 
of  the  parish  to  allow  the  parties  indicted  to  in- 
spect the  parish  books  and  documents  relating  to 
the  bridge.  Rex  v.  Buckingham  {Justice*),  8  & 
&C.375;?M.&R.412. 


828        Returning  from        [CRIMINAL  LAW]        Transportation. 


Upon  not  guilty  to  an  indictment  against  the 
inhabitants  of  a  county  for  not  repairing  a  pub- 
lie  bridge,  it  is  competent  to  the  defendants  to 

Sive  evidence  of  the  bridge  having-  been  repaired 
y  private  individuals.    Rex  v.  Northampton,  2 
M.  &  S.  262. 

The  court  is  reluctant  to  stay  judgment  on  an 
indictment  for  not  repairing  a  bridge,  and  will  not 
stay  it  generally,  but  only  till  further  order;  and, 
if  the  trial  of  another  indictment  is  not  proceeded 
in  with  all  despatch,  judgment  will  be  given. 
Rex  v.  Southampton,  2  Chit  215. 

The  court  of  quarter  sessions  cannot  impose 
more  than  one  fine  for  the  non-repair  of  a  bridge. 
Rex  v.  Machynlleth,  4  B.  &  A.  469. 

A  presentment  under  13  Geo.  3,  c  78,  s.  4, 
against  a  smaller  district  than  a  parish,  must 
state  expressly  how  they  are  liable  to  the  repair  of 
roads.    Rex  v.  Penderryn,  2  T.  R.  513. 

A  presentment  by  a  magistrate  under  the  stat 
13  Geo.  3,  c  78,  s.  24,  of  a  nuisance  in  a  high, 
way,  must  allege  the  offence  to  be  done  against 
the  form  of  the  statute.  Rex  v.  Winter,  13  East, 
258. 

The  fact  of  non-repair  is  triable,  when  a  jus- 
tice  presents  a  highway  upon  his  own  view. 
Rex  ▼.  WUUhirc  (Justices),  1  W.  Black.  467;  3 
Burr.  1530. 

Pending  an  information  at  the  instance  of  a  pa- 
rish against  a  county  for  not  repairing  a  bridge, 
rte  object  being  to  try  whether  the  parish  or  the 
•county  were  liable  to  repair  the  bridge,  the  court 
refused  to  grant  the  defendants  an  inspection  of 
the  parish  books  relating  to  former  repairs  of  the 
bridge.    Rex  v.  Bucks,  2  AL  <fc  R.  412. 


XC  Returning  from  Transportation. 

5  Geo.  4,  e.  84. 

An  indictment,  for  being  at  large  after  an  order 
of  transportation,  stated  that  the  prisoner  was 
capitally  convicted  at  the  assizes  of  1818;  and 
that  mercy  was  extended  to  him  on  condition  of 
his  being  transported  for  life  to  some  parts  beyond 
the  seas;  and  that  he  was  thereupon  ordered  to 
be  transported  to  New  South  Wales,  or  to  some 
of  the  islands  adjacent ;  and  it  appeared  that  the 
condition  on  which  mercy  was  granted  was  not 
general,  but  specific,  that  he  should  be  transport- 
ed to  New  South  Wales,  or  some  of  the  islands 
adjacent : — Held,  a  fatal  variance.  Rex  v.  Fitz- 
patrick,  R.  et  R.  C.  C.  512. 

An  indictment  on  56  Geo.  3,  c.  27,  s.  8,  for 
being  at  large  after  sentence  of  transportation, 
should  set  forth  the  effect  and  substance  of  the 
former  conviction ;  so  likewise  should  the  certifi- 
cate of  the  former  conviction.  Therefore  an  in- 
dictment or  certificate,  under  this  section  of  the 
statute,  stating  the  former  conviction  to  have  been 
for  felony  only,  is  insufficient  Rex  v.  Watson, 
H&H  C.C.  468;  1  Russ.  C.  &  M.  368. 

So,  an  indictment  and  certificate  stating  that 
the  prisoner  was  convicted  of  grand  larceny  with- 
in  the  benefit  of  clergy,  without  setting  out  the 
effect  and  substance  of  such  former  conviction, 


were  held  insufficient    Rex  v.  Sutcliffe,  R.  &.  R. 
C.  C.  469,  n.;  1  Russ.  C.  &  M.  402. 

The  king's  sign  manual  may  be  given  in  evi- 
dence on  an  indictment  for  returning  from  trans- 
portation ;  and  if  the  condition  of  it  has  not  been 
substantially,  though  literally  complied  with,  the 
prisoner  shall  be  remitted  to  his  former  sentence. 
Rex  w.  Miller,  1  Leach,  C.C.  74;  2  W.  Black.  797. 

A  prisoner  convicted  of  a  capital  crime,  whose 
sentence  is  respited  during  the  king's  pleasure, 
and  who,  on  having  received  pardon  on  condition 
of  transportation  for  life,  is  afterwards  found  at 
large  in  Great  Britain,  without  lawful  cause,  shall 
be  referred  back  to  his  original  sentence.  Rex 
v.  Madan,  1  Leach,  C.  C.  223. 

Quaere,  whether  a  person  who  is  convicted  of  a 
single  felony,  and  receives  judgment  of  transport- 
ation to  America,  but  is  pardoned  on  condition  of 
transporting  himself,  and  giving  security  so  to  do, 
can  be  convicted  of  the  capital  felony,  ox  ought 
to  be  remitted  to  his  former  sentence,  on  his 
breaking  the  subsequent  conditions  on  which  the 
pardon  was  granted  ?  Rex  v.  Aicklet,  1  Leach, 
C.  C.  390.  And  tee  Rex  v.  Thorpe,  1  Leach,  C. 
C.  396,  n. 

XCL  Escape,  Rescue,  and  Prison-Breach. 
[See  the  statutes  collected,  Collier's  Crimu  SiaL, 
tiL  Escape,  Rescue,  and  Prison-Breach.] 

A  prison-breach,  or  rescue,  is  a  common-law 
felony,  if  the  person  breaking  oot  of  prison,  or 
rescued,  is  a  convicted  felon;  and  it  is  punishable 
as  a  common-law  felony  by  imprisonment,  and, 
under  19  Geo.  2,  c  74,  s.  4,  by  not  more  than 
three  times  whipping  in  addition.  Rex  v.  fiss- 
toeti,  R.  &  R.  C.  C.  458. 

The  offence  of  aiding  a  prisoner  at  war  to  es- 
cape is  not  complete,  if  such  prisoner  is  acting 
in  concert  with  those  under  whose  charge  he  is, 
merely  to  detect  the  defendant,  and  has  no  in- 
tention to  escape.  Rex  v.  Martin,  R.  6c  R.  C 
C.  196. 

A  person  who  has  been  convicted  of  grand  lar- 
ceny, sentenced  to  transportation  for  seven  years, 
but  confined  in  the  hulks  and  discharged  at  the 
end  of  seven  years,  is  a  competent  witness,  sock 
confinement  operating  as  a  statute  pardon ;  and 
that  having  escaped  twice  during  such  confine- 
ment, for  a  few  hours  each  time,  did  not  destroy 
the  effect  of  it  Rex  v.  Badcock,  R.  &  R.  C.C.  248. 

An  indictment  at  common  law,  for  aiding  a 
prisoner's  escape,  should  state  that  the  party 
knew  of  his  offence.  Rex  v.  Young,  1  RoscG 
&  M.  391. 

Where  a  capital  convict  had  a  conditional  par- 
don, and  escaped,  and  the  indictment  against  him 
stated  that  the  king's  pleasure  was  notified  to  Ihe 
court,  and  the  court  thereupon  ordered,  &c,  ac- 
cording to  the  terms  of  the  pardon,  and  it  appear- 
ed that  the  notification  was  to  the  judge  after  the 
assizes  were  over,  and  that  he  made  the  order: — 
Held,  that  the  variance  was  fatal  Rex  v.  Tread- 
well,  1  Russ.  C.  &  M.  402. 

The  stat  16  Geo,  2,  c  31,  which  makes  it  fe- 
lony to  aid  and  assist  any  prisoner  in  an  attempt 
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to  make  bis  etcape,  does  not  extend  to  a  case  of 
auch  aiding  where  an  actual  escape  ensues.  Rex 
t.  TUey,  S  Leach,  C.  C.  662. 

An  indictment  on  that  statute,  charging  the 
prisoner  with  haying  aided  and  assisted  in  such 
an  attempt,  need  not  state  that  the  party  aided 
did  attempt  to  make  the  escape;  for  he  could  not 
hare  been  aided  if  no  such  an  attempt  had  been 
made.  Id. 

A  prisoner,  cannot  be  convicted  on  the  16  Geo. 
8,  c  31,  for  facilitating  an  escape,  if  it  appear, 
either  by  the  indictment  or  on  evidence,  that  the 
Dommitment  was  for  suspicion  only.  Rex  v. 
Walker,  1  Leach,  C.  a  97:  &  P.  Rex  v.  Greeniff, 
i  Leach,  C.  G.  363. 

A  delivery  of  instruments  to  a  prisoner  to  faci- 
litate his  escape  from  jail  is  within  stat  16  Geo. 
ly  c  31,  although  the  prisoner  has  been  pardoned 
)f  the  offence  of  which  he  was  convicted  on  con- 
Htion  of  transportation.  Rex  v.  Shaw,  R.  &  It 
3L C.  526. 

A  party  may  be  convicted  of  delivering  instru- 
ments to  a  prisoner  to  facilitate  his  escape  from 
ail,  although  there  is  no  evidence  that  he  knew 
if  what  specific  offence  the  person  he  assisted 
lad  been  convicted.  Id. 

On  an  indictment  on  16  Geo,  2,  c  31,  for  de- 
ivering  instruments  to  a  prisoner  to  facilitate  his 
iscape  from  jail: — Held,  that  if  the  record  of  the 
xmviction  of  the  prisoner,  whose  escape  was  to 
tave  been  effected,  is  produced  by  the  proper 
Acer,  no  evidence  is  admissible  to  dispute  what 
t  states,  or  to  show  that  it  has  never  been  filed 
Lmongst  the  other  records  of  the  county,  although 
he  indictment  refers  to  it  with  a  prout  patet  as 
emaining  amongst  the  records.  Id, 

Throwing  down,  in  attempting  to  escape,  loose 
nicks  at  the  top  of  a  prison  wau,  placed  there  to 
mpede  escape  and  give  alarm,  is  a  prison-breach, 
hough  they  are  thrown  down  by  accident  Rex 
r.  HatwtU,  R.  &.  R.  C.  G.  45a 

It  would  seem  that  the  giving  assistance  to  a 
lerson  suspected  of  felony,  and  pursued  by  the 
officers  of  justice,  in  order  to  enable  such  person 
o  avoid  being  arrested,  is  a  misdemeanour,  as 
eing  an  obstruction  to  the  course  of  public 
ustice.  Rex  v.  Buckle,  1  Rubs.  G.  &  M.  361— 
Harrow. 

Before  the  passing  of  the  1  Sl  2  Geo.  4,  c.  88, 
escuing  a  person  under  a  commitment  for  bur* 
rlary,  was  not  a  transportable  offence,  bat  pu- 
dshable  only  as  a  felony  within  clergy  at  com- 
non  law.    Rex  v.  Stanley,  R.  &  R.  C.  G.  432. 

A  person  committed  as  a  rogue  and  vagabond 
aider  the  23  Geo.  3,  c  88,  who  breaks  jail,  and 
m  being  committed  as  an  incorrigible  rogue 
inder  17  Geo.  2,  c.  5,  breaks  jail  a  second  time, 
ind  then  commits  a  new  act  of  vagrancy  as  a 
ogue  and  vagabond,  may  be  indicted  for  felony 
ind  transported  under  the  Vagrant  Act  Rex  v. 
BaiUie,  1  Leach,  G.  G.  396. 

The  certificate  of  the  clerk  of  assise  of  a  for* 
aer  conviction  was  held  not  to  be  evidence  on 
m  indictment  for  an  escape  before  stat  4  Geo.  4, 
u  64,  s.  44,  as  such  a  document  was  only  evi- 


dence in  cases  when  expressly  made  so  by  sta- 
tute.   Rex  v.  Smith,  1  Russ.  C.  &  M.  368. 

Such  certificate  should  set  forth  the  effect  and 
substance  of  the  conviction,  and  a  mere  statement 
that  it  was  for  felony,  without  anything  more,  is 
not  sufficient  Rex  v.  Watson,  1  Russ.  G.  &  M. 
368;  R.  Sl  R.  G.  G.  468:  &  P.  Rex  v.  Sutcliffe, 
1  Russ.  G.  &  M.  402;  R.  &  R.  G.  G.  469. 

A  constable  of  the  night  is  guilty  of  an  in- 
dictable  misdemeanour  in  suffering  a  street- 
walker,  delivered  to  his  custody  by  one  of  the 
nightly  watch,  to  escape.  Rex  v.  Bootie,  2  Burr. 
864 ;  2  Ld.  Ken.  575. 

A  warrant  of  a  justice  of  the  peace  to  appre- 
hend a  party,  founded  on  a  certificate  of  the 
clerk  of  the  peace  that  an  indictment  for  a  mis- 
demeanour had  been  found  against  such  party,  is 
good,  and  therefore  if  upon  such  a  warrant  the 
party  be  arrested  and  afterwards  rescued,  those 
who  are  guilty  of  the  rescue  may  be  convicted 
of  a  misdemeanour.  Rex  v.  Stokes,  5  C.  &  P. 
148— Park. 


XCII.  Attempt  to  commit  Misdemeanour. 

An  attempt  to  commit  a  statutable  misdemean- 
our is  as  much  indictable  as  an  attempt  to  com- 
mit a  common-law  misdemeanour.    Rex  v.  - 
R.  &  R.  C.  C.  107— Le  Blanc. 


XCIII.  Offences  at  Sea. 

7  Geo. 4,  c.  38;  7  Geo.  4,  e.  64,  as.  9, 10  *11; 
7  $  8  Geo.  4,  c.  28,  s.  12;  9  Geo.  4,  e.  31,  s.  32.] 

Accessories  before  the  fact  on  shore,  to  the 
wilful  destruction  of  a  ship  on  the  high  seas, 
were  not  triable  by  the  Admiralty  jurisdiction 
under  stat.  11  Geo.  1,  c.  29,  s.  7.  Rex  v.  Easter, 
by,  2  Leach,  C.  C.  947 ;  1  East,  P.  C.  Add.  xxvi. 
But  see  stat.  cited  supra. 

The  commissioners  under  the  28  Hen.  8,  c.  15, 
for  the  trial  of  murders  committed  on  the  high 
seas,  &c,  were  not  restricted  to  places  which  were 
without  the  body  of  any  county.  Rex  v.  Bruce, 
R.  &  R.  C.  C.  243 ;  2  Leach,  G.  G.  1093. 

When  the  haven,  &c,  is  within  the  body  of  a 
county,  the  common.law  tribunals  have  also  a 
concurrent  jurisdiction  with  the  Admiralty.  Id. 

If  a  loaded  pistol  be  fired  from  the  land  at  a 
distance  of  one  hundred  yards  from  the  sea,  and 
a  man  is  maliciously  killed  in  the  water  one  hun- 
dred yards  from  the  shore,  the  offender  shall  be 
tried  by  the  Admiralty  jurisdiction;  for  the  o£ 
fence  is  committed  where  the  death  happened, 
and  not  at  the  place  from  whence  the  cause  of 
death  proceeds.  Rex  v.  Coombes,  1  Leach,  G.  G. 
388;  1  East,  P.  C  369. 

The  Admiralty  had  no  jurisdiction  to  try  an 
offence  against  stat  11  Geo.  1,  c.  29,  in  procuring 
the  destruction  of  a  ship,  of  which  the  prisoners 
were  the  owners,  there  being  no  evidence  of  any 
act  of  procurement  done  upon  the  high  seas  with- 
in the  jurisdiction  of  the  Admiralty.  Rex  v. 
Easterby,  R.  &  R.  G.  GL  37;  1  East,  P.  G.  Add. 
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xxvi.;  2  Leach,  C.  C.  947.    But  see  the  stats, 
cited  supra. 

Where  a  prisoner  was  convicted  capitally  at 
the  Admiralty  sessions  for  maliciously  stabbing, 
upon  the  43  Geo.  3,  c.  58 : — Held,  that  as  that 
statute  only  made  the  offence  capital  if  commit- 
ted  in  England  or  Ireland,  it  was  not  so  if  com- 
mitted at  sea,  and  therefore  not  triable  under  the 
39  Geo.  3,  c.  37.  Rex  v.  Amarro,  R.  &  R.  C.  C. 
386.    But  see  the  state,  cited  supra, 

XCIV.  Apprehension  of  Offenders. 

7  Geo,  4,  c.  142;  7  $  8  Geo.  4,  c.  29,  s.  63;  7 
£  8  Geo.  4,  c,  30,  s,  28;  10  Geo,  4,  c.  44,  s,  7;  11 
Geo,  4,  c.27;  3  $  4  Will.  4, 8. 19. 

General  warrants  are  illegal,  and  void.  Money 
v.  Leach,  1  W.  Black.  555. 

If  the  putative  father  of  a  bastard  child  is 
taken  up  under  a  warrant,  and  brought  before  a 
magistrate  to  find  sureties  to  indemnify  the  pa- 
rish, and  ia  let  go  on  promise  to  find  such,  quaere 
whether,  in  case  he  neglects  to  do  so,  he  can  be 
again  taken  up  under  the  same  warrant?  Dickin- 
son v.  Brown,  Peake,  234— -Kenyon ;  1  Esp.  218. 

A  warrant  to  arrest  the  party  a  to  the  end  that 
he  may  become  bound,  &&,  at  the  next  sessions," 
frneans  the  next  session  after  the  arrest,  therefore 
the  officer  may  justify  an  arrest  after  the  sessions 
next  ensuing  the  date  of  the  warrant  Mayhew 
v.  Parker,  8  T.  R.  110;  2  Esp.  683. 

A  constable  is  not  justified  in  taking  a  person 
into  custody  for  a  mere  assault,  unless  he  is  pre- 
sent at  the  time.  Coupey  v.  Henley,  2  Esp.  540 
— Eyre. 

Using  loud  words  in  the  street,  though  disor- 
derly, is  not  an  offence  for  which  a  party  should 
be  taken  into  custody.  Hardy  v.  Murphy  and 
Wedge,  1  Esp.  294— Eyre. 

If  a  party  be  turning  towards  the  wall  in  a 
street  on  a  particular  occasion,  a  watchman  is 
not  justified  in  collaring  him  to  prevent  his  so 
doing.    Booth  v.  Hanley,  2  C.  &  P.  288. 

If  a  constable  is  preventing  a  breach  of  the 
peace,  and  any  person  stands  m  his  way  to  hin- 
der him  from  so  doing,  the  constable  is  justified 
in,  taking  such  person  into  custody,  but  not  in 
giving  him  a  blow.  Levi  v.  Edwards,  1  C.  & 
P.  40. 

A  peace-officer  may  justify  an  arrest  on  a  rea- 
sonable charge  of  felony  without  a  warrant,  al- 
though it  should  afterwards  appear  that  no  felony 
had  been  committed ;  but  a  private  individual 
cannot    Samuel  v.  Payne,  1  Dougl.  359. 

Where  a  felony  has  actually  been  committed, 
a  constable,  or  even  a  private  person,  acting  bona 
fide  and  in  pursuit  of  the  offender,  upon  such  in- 
formation as  amounts  to  a  reasonable  and  proba- 
ble ground  of  suspicion,  may  justify  an  arrest 
Ledwith  v.  CatchpoU,  Cald.  291. 

A  constable  having  reasonable  cause  to  suspect 
a  person  of  felony  may  arrest  him,  though  it  ap- 
pears no  felony  was  committed.    Beckwith  v. 


PkOby,  6  B.  &  C.  35;  BMs  v.  BnsismM 
Camp.  420 — EUenborough. 

A  constable  is  justified  in  apprehending  a  pa- 
son  charged  on  suspicion  of  felony,  if  be  kx 
reasonable  or  probable  cause  to  believe  art  Ik 
party  charged  is  the  felon ;  and  it  hating  ban 
left  to  the  jury  to  say  whether,  on  all  the  fes 
before  them,  they  thought  that  the  constable  sal 
reasonable  ground  to  suppose  that  the  pair 
charged  was  guilty  of  felony,  and  whether  they 
would  have  acted  as  the  constable'  did :— Hes\ 
that  this  direction  was  right  in  substance,  a*1 
that  the  constable  did  not  exercise  as  eats 
degree  of  coercion,  although  he  apprehended  fc 
party  (a  female)  at  night,  without  toy  win*, 
and  conveyed  her  to  prison  previooaly  to  tabs; 
her  before  a  magistrate.  Davis  v.  JbneS,21 
&  P.  590. 

When  a  private  person  apprehends  another  ■ 
suspicion  of  felony  he  does  it  at  his  peril,  mi  a 
liable  to  an  action  unless  he  can  estasba  ia 
proof  that  the  party  has  actually  been  nDtrtf 
felony.  Adams  v.  Moore,  %  Sefw.  N.  r.  911- 
HeatL 

If  a  reasonable  charge  of  felony  be  nek 
against  a  person  who  is  given  in  charge  to  i  ne- 
stable, the  constable  is  bound  to  take  him,  and  at 
will  be  justified  in  so  doing,  although  the  chip 
may  turn  out  to  be  unfounded.  Cs*fcyT.As> 
bar,  2  C.  &  P.  565. 

If  a  person  be  taken  by  a  private  b&ndsi 
without  warrant  on  suspicion  of  fekny,  ande» 
duct  himself  in  a  manner  to  excite  sosjaaaatse 
only  goes  in  mitigation  of  damages,  if  it  taw 
out  that  no  felony  was  committed.  Js\ 

A  constable  arresting  one  on  •uejiekstf  &• 
lony  is  bound  to  take  him  before  a  magis&etes 
soon  as  he  reasonably  can,  and  he  cannot  jong 
detaining  him  three  days  without  going  bote 
a  magistrate  in  order  that  evidence  may  be  se- 
lected in  support  of  the  prosecution.  *t&1 
Court,  6D.&R.  623. 

A  constable,  having  taken  a  prisoner  en"*** 
cion  of  felony,  has  no  right  to  handcuff  H** 
cept  he  has  attempted  to  escape,  or  aeeot  i  ■ 
necessary  in  order  to  prevent  his  escaping.  *• 

Watchmen  and  beadles  have  authority  ate* 
mon  law  to  arrest  and  detain  in  prison, fa  » 
mination,  persons  walking  the  streeti  at  sfs 
whom  there  is  reasonable  ground  to  ensfes  ■ 
felony,  although  there  is  no  proof  of  a  nasi 
having  been  committed.  Lawrence  v.  Btfa* 
Taunt  14. 

Watchmen  may  imprison  any  person  v*)* 
courages  prisoners  in  their  custody  t»  ■** 
White  v.  Edmunds,  Peake,  89— Kenyan. 

Suspicion  that  a  party  has  on  a 
sion  committed  a  misdemeanour,  b  no  ji 
tionfbr  giving  him  in  charge  to  a  ^  ^ 

out  a  justice's  warrant;  and  there  is  nodisnna* 
in  this  respect  between  one  kind  of  mWenuenn* 
and  another,  as  breach  of  the  peace  and  nsa 
Fox  v.  Gaunt,  3  B.  &  Ad.  798. 

A  woman  died  after  a  very  short  Msasj'* 
mours  were  generally  in  careoWaon  sataassp 
bourhood  where  she  had  irted  that  her  hte** 
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hid  poisoned  her,  and  a  great  crowd  was  collected 
in  front  of  his  house ;  upon  which  the  constable 
of  the  parish,  without  any  warrant,  took  him  into 
custody,  and  conveyed  him  before  a  magistrate, 
who  detained  him  till  medical  men  had  reported 
the  cause  of  death,  and  then  discharged  him : — 
Held,  that,  if  the  jury  were  of  opinion  that  the 
constable  had  reasonable  ground  of  suspicion  to 
justify  the  apprehension,  the  action  could  not  be 
maintained.  Nicholson  v.  Hardwick,  5  C.  &  P. 
195 — Gurney. 

A  British  subject  arrested  abroad  under  a  war- 
rant  upon  an  indictment  for  a  misdemeanour, 
brought  in  custody  to  England,  and  there  com- 
nitted  to  prison,  is  not  entitled  to  be  discharged — 
Per  Lord  Tenterden,  C.  J.,  and  Parke,  J. ;  dubi- 
tente,  Littledale,  J.  Ex  parte  Scott,  4  M.  &  R. 
*61;9B.&C446. 

Where  the  crew  of  a  Dutch  ship  had  mastered 
he  vessel  and  run  away  with  her,  and  brought 
ler  into  Deal,  it  was  held  that  they  might  be 
leized  and  sent  back  to  Holland.  Mure  v.  Kay, 
I  Taunt  43. 

A  wilful  trespass  on  another  person's  property, 
rithout  doing  any  real  damage,  is  not  sufficient 
o  justify  the  apprehension  of  the  parties  under  1 
Seo.  4,  c.  56,  s.  3,  (since  repealed,  but  re-enacted 
ry  7  &  8  Geo.  4,  c  30) ;  and  in  an  action  of  tres- 
lass  for  the  apprehension,  the  jury  cannot  pre- 
ume  damage.  Butler  v.  Turley,  2  C.  &  P.  585 — 
fast;lM.&M.54. 

If  a  man  be  found  attempting  to  commit  a  fe- 
nny in  the  night,  any  one  may  apprehend  and 
letain  him  until  he  can  be  carried  before  a  ma- 
gistrate.   Rex  v.  Hunt,  1R.&M.C.C.  93. 

A  charge  to  a  constable,  on  taking  a  person 
nto  custody,  that  he  has  a  forged  note  in  his 
lossession,  without  anything  more,  is  defective, 
hough  the  defect  is  immaterial,  it  not  being  ne- 
cessary that  the  charge  should  contain  the  same 
locurate  description  of  the  offence  as  an  indict- 
nent    Rex  ?.  Ford,  R.  &  R.  C.  C.  329. 

A  constable  is  not  justified  in  apprehending  a 
tenon  as  a  receiver  of  stolen  goods  on  the  mere 
issertion  of  the  principal  felon.  Isaacs  v.  Brand, 
t  Stark.  167— EUenhorough. 

A.,  a  hawker,  went  to  the  house  of  B.  to  sell 
ioods,  and  a  dog  of  B.  coming  out  of  the  bouse, 
L  knocked  out  one  of  its  eyes,  for  which  B.'s 
rife  caused  A.  to  be  apprehended : — Held,  that 
L  was  for  the  jury  to  say  whether  A.  had  struck 
be  dog  for  his  own  preservation,  and  fairly  to 
Totect  himself;  or  whether  it  was  a  wilful  and 
seficious  trespass  on  his  part  To  justify  the 
pprehension  of  an  offender  under  the  Malicious 
njuries'  Act,  7  &  8  Geo.  4,  c  30,  the  offender 
dust  be  taken  in  fact,  or  on  a  quick  pursuit 
fcitioay  v.  Boultbee,  4  C.  &  P.  350— Tindal;  2 
L  &,  M.  15. 

The  owner  of  property  arresting  a  person  in 
be  bona,  fide  belief  that  he  was  acting  in  pursu- 
nce  of  7  &  8  Geo.  4,  c.  30,  s.  28,  is  entitled  to 
he  notice  of  action  required  by  sect  41  of  that 
tatute.  Beechey  v.  Sides,  4  M.  &  R.  634 ;  9  B. 
k  C.  806. 

A  went  to  a  house  at  night,  demanding  to  see 


the  servant  He  was  told  to  depart,  and  would 
not  A  constable  was  sent  for,  and  A.  went  from 
the  house  to  the  garden.  When  the  constable 
arrived,  A.  said  that  if  a  light  appeared  at  the 
windows  he  would  break  them ;  upon  which  the 
constable  took  him  into  custody :— Held,  that  the 
constable  was  not  justified  in  so  doing.  Rex  v. 
Bright,  4  C.  &  P.  387— Parke. 

Magistrates  have  no  authority  to  detain  a  per. 
son  known  to  them  till  some  other  person  makes 
a  charge  against  him.  Before  they  detain  a 
known  person,  they  should  have  a  charge  actually 
made.  Rex  v.  Birnie,  5  C.  &  P.  206;  1  M.  4 
Rob.  160— Tenterden. 


XCV.  Examination. 

On  an  investigation  of  a  charge  of  felony  be- 
fore a  justice  of  the  peace,  an  attorney  is  only 
permitted  to  be  present  as  a  matter  of  courtesy ; 
nor  can  he  comment  on  the  evidence,  so  as  to 
apply  the  law  to  it,  unless  he  be  desired  by  such 
justice  to  give  his  opinion  and  advice  on  the  case. 
Rex  v.  Borron,  3  B.  &  A.  432:  &  P.  Cox  v. 
Coleridge,  2  D.  &  R.  86 ;  8  B.  &  C.  37.  And  see 
Rex  v.  Staffordshire  (Justices),  1  Chit  218;  see 
Collier  v.  Hicks  (Bart.),  2  B.  &  AdoL  663. 

XCVI.  Commitment  foe  Re-zxamination. 

Trespass  will  lie  against  a  magistrate  for  com- 
mitting a  party  charged  with  felony  for  re-exa- 
mination for  an  unreasonable  time,  but  without 
any  improper  motive.  Davis  v.  Capper,  10  B.  & 
C.28;5M.&R.53. 

Semble,  that  a  warrant  of  commitment  for  an 
unreasonable  time  is  wholly  void.    Id, 

On  charges  of  felony,  a  magistrate  has  a  power 
to  commit  for  re-examination  for  a  reasonable 
time.  What  is  a  reasonable  time  will  greatly 
depend  upon  the  circumstances  of  each  case— 
fifteen  days  is  an  unreasonable  time  unless  there 
be  circumstances  to  account  for  it,  and  those 
circumstances  it  will  be  incumbent  on  the  ma- 
gistrate to  show.  The  fact,  that  a  letter  ad- 
dressed to  the  prisoner,  (but  which  was  inter- 
cepted, and  never  was  in  the  hands  of  the  pri- 
soner), mentioned  the  prisoner  as  a  particeps  in 
the  felony,  and  stated  that  the  writer  of  it  would 
write  again  in  a  fortnight,  is  not  sufficient  to 
warrant  such  a  commitment  The  question  of 
reasonable  time  is  a  mixed  question  of  law  and 
fact  It  will  be  for  the  jury  to  say  what  the 
facts  are,  but  the  judge  will  direct  them  upon 
those  facts,  whether  the  time  was  reasonable  or 
not,  as  matter  of  law.  If  a  magistrate  commits 
a  party  till  a  certain  day  for  re-examination,  it  is 
his  bounden  duty  to  be  in  attendance  on  that 
day,  to  take  the  further  examination,  and  to  dis- 
charge the  party,  if  there  be  not  evidence  suffi- 
cient to  warrant  a  further  commitment  If  a 
party  is  committed  for  further  examination  for 
an  unreasonable  time,  his  remedy  is  by  action  of 
trespass  against  the  committing  magistrate.  If 
a  magistrate  commits  a  prisoner  for  fifteen  days, 
for  further  examination,  to  make  the  prisoner 
tell  who  wrote  a  letter  which  was  addressed  te> 
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the  prisoner,  but  which  was  intercepted,  and 
never  was  in  the  hands  of  the  prisoner,  such 
commitment  will  be  illegal.  Davit  v.  Capper,  4 
C.  &  P.  134— Vaughan. 


XCVII.  Search  Warrants. 

7  4r  8  £eo.  4,  c  29,  a.  63;  3  $  4  Wifl.  4,  c.  19. 

A  positive  oath  that  a  felony  is  actually  com- 
mitted  is  not  necessary  to  justify  a  magistrate  in 
granting  his  warrant  to  search  the  premises  and 
apprehend  the  person  of  a  party  suspected  of  fe- 
lony.   EUee  v.  Smith,  1D.&R.  97. 

Where  a  constable,  having  a  warrant  to  search 
for  certain  specific  goods  alleged  to  have  been 
stolen,  found  and  took  away  those  goods,  and 
certain  others  also  supposed  to  have  been  stolen, 
but  which  were  not  mentioned  in  the  warrant, 
and  were  not  likely  to  be  of  use  in  substantiating 
the  charge  of  stealing  the  goods  mentioned  in 
the  warrant : — Held,  that  the  constable  was  liable 
in  an  action  of  trespass.  Croxier  v.  Cundey,  6 
B.etC.232;9D.&R.224, 

Excise  officers  went  with  a  search  warrant,  and, 
at  the  desire  of  the  party,  gave  it  him  to.  peruse, 
when  he  refused  to  return  it : — Held,  that  they 
had  a  right  to  take  it  from  him,  and  even  to  co- 
erce his  person  to  obtain  the  possession  of  it, 
provided  they  used  no  more  violence  than  was  ne- 
cessary. Rex  v.  Mitten,  3  C.  &,  P.  31— Tenter- 
den  :  8.  C.  nom.  Rex  v.  Milton,  1  M.  &  M.  107. 

As  to  the  proper  mode  of  executing  search  war- 
rants, see  Entick  v.  Carrington,  19  St  Tr.  1067. 


XCVIII.  Bail. 


1.  In  Felony. 

7  Geo.  4,  c.  64,  $.  1.1— By  stat  7  Geo.  4,  c  64, 
the  stats.  3  Edw.  1,  c  15, 23  Hen.  6,  c.  9,  3  Hen. 
7,  c.  3,  are  partially,  and  1  &  2  P.  Si  M.  c  13,  is 
wholly  repealed. 

A  prisoner  is  not  entitled  to  bail  when  com- 
mitted on  an  express  charge  of  felony,  unless 
particular  circumstances  can  be  shown.  Anon. 
Lon%281. 

Though  a  warrant  of  commitment  for  felony 
be  informal,  yet  if  the  corpus  delicti  appear  in 
the  depositions  returned  to  the  court,  they  will 
not  bail,  but  remand,  the  prisoner.  Rex  v.  Marks, 
3  East,  157. 

Although  it  is  not  necessary  to  state  in  a  war- 
rant of  commitment  on  a  charge  of  felony  that 
the  act  was  done  u  feloniously,'1  yet,  unless  it 
sufficiently  appear  to  the  court  that  a  felony  has 
been  committed,  they  are  bound  to  bail  the  de- 
fendant   Rex  v.  Judd,  2  T.  R.  255. 

In  one  case,  on  a  charge  of  rape,  the  accused 
was  held  to  bail  by  himself  and  three  sureties. 
Rex  v.  Booth,  2  Ld.  Ken.  170. 

So,  in  another,  bail  was  taken  by  the  court  on 
a  charge  of  rape  both  from  the  principal  and  ac- 
cessories, on  special  affidavit*,  and  particular 


circumstances.    Rex  r.  Grief enbtrtk  4  InT 
2179. 

A  prisoner  brought  up  on  the  charge  of  bom- 
stealing  was  admitted  to  bail.  Ret  t.  — »J 
Chit  110. 

A  prisoner  committed  for  nunskuigfafcr  vs 
allowed  to  give  bail  before  a  magistrate  k  fc 
country  by  reason  of  his  poverty,  which  reodacd 
him  unable  to  appear  with  bail  in  coot  Bai 
Maesey,  6M.&&  10a 

After  defendants  have  been  admitted  to  si* 
a  criminal  charge,  the  court  will  not,  as  sfsni 
of  aggravating  facts,  increase  the  bail  Is  i 
Sailer,  2  Chit  109. 

Now  it  is  an  invariable  rule  to  iefans* 
bail  in  cases  of  felony.  Rex  v.  Shem,  6 1X41. 
154 

An  accomplice  in  felony  was  heM  to  at  si 
able,  the  principal  not  being  taken,  is*  14 
554. 

An  accomplice  entitled  to  a  pardon,  L  by  ap- 
provement; 2.  by  stats.  10  &  11  Witt  J,  «i  J 
Anne,  c.  4 ;  3.  by  proclamation :  wfaeseivksi 
a  right  to  it,  the  court  will  bail  him,  thatksej 
apply  for  it    Rex  v.  Rmdd,  Cowp.  334 

So,  they  will  if  he  has  only  an  eosfakfeoa" 
to  a  recommendation  for  mercy  gamed  by  *a| 
admitted  evidence  for  the  crown  infer  nta* 
tice  allowed.    Id. 

Upon  an  application  to  bail,  the  eonrtefl* 

requires  to  see  the  depositions,  and  wil  »■ 
thence,  if  they  see  just  cause,  discharge  ■** f 
detain  the  prisoner,  without  regaitfinf  tkn£ 
larity  or  irregularity  of  the  ouuiiwlineai  ** 
v.  Homer,  CalcL  295. 

The  court  of  K.  B.  in  admitting  to }** 
look  into  the  depositions,  and  guide  their  J*» 
tion  by  the  circumstances  of  the  ease.  I*1 
Homer,  1  Leach,  C.  C.  270. 

In  a  commitment  for  felony  it  ia  not  ■«&■*? 
to  allege  that  the  offence  was  felenioss>«* 
it  is  sufficient  if  enough  appear  fcr  the  «**■ 
collect  whether  the  charge  be  felony  or  sMJ 
they  will  accordingly  baU  or  remand  the  prin* 
Rex  v.  Judd,  1  LeacnTc  C.  484;  2E*N» 
1018. 

A  prisoner  committed  to  Newgale foig 
treason  in  North  America,  who  is  estyjBi* 
before  the  King's  Bench,  or  underasfeos** 
mission,  cannot  be  admitted  to  bail,  esjtj" 
habeas  corpus  act  by  justices  of  jail  dsW 
or  discharged  by  their  proclamation  sfftftt 
prosecution,    i^x  v.  Picft,  1  Leach,  CCUi 


£ 


Where  the  court  thought  that  a 
to  be  bailed  for  felony,  if  he  be  unmhte  to 
the  expense  of  being  brought  to  Weatassni 
that  purpose,  they  will  grant  a  rale  » ^ 
cause  why  he  should  not  be  bailed  by  a  ■*¥*• 
in  the  country.    Rex  v.  Jemeo,  1  R  **■• 


2.  In  Misdemecmmrt  ond  snW  ft* 

A  defendant,  brought  up  fbr  judg1*** 
conviction,  stands  committed,  mkm  *  W I 


Bail. 


enter  consents  to  bail.    Rex  ?.  Woddington,  1 
East,  159. 

The  court  of  C  P.  cannot  apply  the  forfeited 
penalties  of  the  recognizances  of  hail  to  attach- 
ments to  the  discharge  of  the  debt  of  the  defen- 
dant in  the  original  action  and  costs.  Rex  v. 
Amy,  3  Taunt  112. 

The  5  Geo.  2,  c.  19,  a.  2,  requiring  the  party 
removing  a  conviction  by  a  magistrate  into  K  If. 
to  enter  into  a  recognizance,  with  two  sureties  in 
50/.  conditioned  to  prosecute  the  writ  with  effect, 
etc.,  is  not  complied  with  bj  the  party  and  his 
two  sureties  entering  into  a  recognizance  in  25/. 
each,  but  it  must  be  in  the  entire  sum  of  50/. 
Rex  y.  Dunn,  8  T.  R.  217. 

The  sheriff  has  no  authority  to  take  a  bond  for 
the  appearance  of  persons  arrested  by  him,  under 
process  issuing  upon  an  indictment  at  the  quarter 
sessions  for  a  misdemeanour ;  he  can  only  take 
a  recognizance  for  their  appearance.  Bengaugh 
v.  Roetiter,  4  T.  R.  505 ;  2  H.  Black.  418,  426, 
435. 

An  attachment  upon  articles  of  the  peace  is 
bailable  before  justices  of  the  county.  Rex  v. 
BomaHer,  1  W.  Black.  233. 

A  motion  to  bail  a  defendant  for  an  assault 
most  be  made  before  a  judge  at  chambers.  Rex 
r. ,  2  Chit  110. 

Persons  committed  for  forcibly  resisting  eus- 
hom-house  officers  in  the  execution  of  their  doty 
oannot  demand  to  be  bailed  as  of  right  Rex  v. 
Dunn,  5  Burr.  2640. 

Special  bail  shall  be  given  to  pay  the  forfei- 
ture, or  yield  the  body,  for  the  defendant  having 
unsealed  wrought  silk  in  his  custody.  Rex  v. 
Rebord,  3  Burr.  1569. 

Where  on  error  brought  it  was  held  that  an 
u&try  by  an  inferior  jurisdiction  did  not  amount 
to  a  judgment,  but  was  merely  an  order,  the 
court  awarded  a  procedendo  to  the  court  below, 
commanding  them  to  proceed  to  give  the  proper 
lodgment,  but  in  the  mean  time  allowed  the  pri- 
foner  to  be  bailed.  Rex  v.  Kenwortky,  3  D.  & 
IL173;  1B.&C.711. 

A  member  of  parliament  discharged  without 
sail  from  a  committal  for  writing  a  seditions  libel, 
>y  virtue  of  a  general  warrant  from  the  secretary 
rf*  state.    Rex  v.  Wittet,  2  Wils.  151. 

The  bail  of  one  acquitted  of  perjury  shall  be 
liecharged,  although  the  acquittal  be  not  entered 
if  record.    Rex  v.  Spencer,  1  Wils.  315. 

When  the  House  of  Lords  had  voted  the  de- 
fendant guilty  of  a  breach  of  privilege,  and  com- 
nitted  him  to  prison,  the  court  of  K.  B.  refused 
o  discharge  him  out  of  custody.  Rex  v.  Flower, 
*  T.  R.  314. 

A  commitment  by  a  justice  of  the  peace  for  a 
ime  certain,  as  for  fourteen  days,  under  the 
Vagrant  Act,  is  a  commitment  in  execution,  and 
he  party  »  not  entitled  to  be  bailed.  Hex  v. 
Brooke,  2  T.  R.  19a 

A  certiorari,  removing  an  indictment  from  the 
Did  Bailey  into  K.  B^  will  discharge  a  recogni- 
if  a  prisoner  have  been  admitted  to  nil 
Voul.  5E 
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on  a  charge  of  perjury.    Rex  v.  Richardson,  9 
Leach,  C.  C.  560. 

But  it  is  otherwise  if  the  prisoner  be  in  actual 
custody.  Id. 


XCEE.  Commitment  op  Witnttssm. 

7^8  Geo.  4,  c.  64.  0.  2. 

A  justice  of  the  peace  may  commit  a  feme 
covert,  who  is  a  material  witness  upon  a  charge 
of  felony  brought  before  him,  and  who  refuses  to 
appear  at  the  sessions  to  give  evidence,  or  to  find 
sureties  for  her  appearance.  Bennett  v.  WaUon, 
3  M.  &  a  1. 

In  some  counties  where  a  child  is  a  witness  in 
a  prosecution,  and  have  no  one  who  will  enter 
into  a  recognisance  for  his  or  her  appearance  at 
the  trial,  the  practice  is  for  the  constable  or  police 
officer  to  enter  into  a  recognizance  for  the  child's 
appearance,  and  to  take  the  child  to  the  assizes, 
he  being  allowed  the  expenses  for  the  child's 
travelling,  &c ;  and  in  such  a  case,  where  a  child 
was  taken  away,  and  the  constable  could  not 
bring  her  to  the  assizes,  the  judge  respited  the 
constable's  recognizance  that  he  might  bring  the 
child  to  the  next  assizes.   M.  S. 


C.  Commitment  bt  Borough  Magistrates. 

60  Geo.  3,  c.  14. 

Where  the  magistrates  of  a  borough  had  ex- 
clusive jurisdiction  within  the  borough,  but  con- 
current jurisdiction  with  the  county  magistrates 
over  the  liberties  of  the  borough : — Held,  that, 
for  offences  committed  within  the  liberties,  they 
might  commit  to  the  county  jail,  and  try  the 
prisoners  at  the  borough  session*  Rex  v.  Jmms* 
son,  9  D.  &  R.  172. 


CI.  Coroner's  Inquests. 

A  coroner,  who  is  a  judicial  as  well  as  a  nrin- 
isterial  officer,  cannot  appoint  a  deputy  to  hold  an 
inquest  Rex  v.  Farrant,  1  Ch.  745 ;  &  C.  nom. 
Rex  v.  Farrand,  3  B.  &  A.  260. 

And  where  such  inquest  has  been  irregularly 
assembled  and  afterwards  adjourned,  the  court 
will  not  compel  the  coroner,  by  mandamus,  to 
proceed  with  the  inquisition.  Id. 

The  jurisdiction  of  a  coroner  is  only  super 
visum  corporis,  and  the  view  of  the  body  must  be 
taken  by  the  jury  and  the  coroner  at  the  same 
time.  Id. 

Where  a  coroner's  clerk,  in  the  absence  of  his 
principal,  summoned  a  jury,  and  charged  them 
super  visum  corporis,  and  examined  witnesses, 
and,  after  sitting  several  days,  the  ooroner  him- 
self proceeded  in  person  with  the  inquest,  and  af 
forwards  had  a  view  of  the  body  without  the 
presence  of  the  jury,  and  then  proceeded  with  the 
inquest  without  reswearing  the  jury  or  the  wit- 
nesses previously  examined ;  it  was  held,  that  the 
proceedings  were  altogether  illegal,  and  that  an 
inquisition  found  under  such  circumstances  might 
be  quashed.  Id. 

Where  an  inquisition  was  signed  u  A-,  deputy 
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•toward  and  coroner,"  the  court  refuted  to  quash  |  penon  accused,    iter  v.  Sctrty,  1  Lawa.CC 

it  in  toto  as  necessarily  void  for  want  of  authority,  1 43. 

A  coroners  inquisition  mar  be  qaubsi  a 
part  for  uncertainty,  and  stand  good  fivtat» 
sidue.    £x^artcCamUAm,  2  ll  4  R.3JI. 

The  court  of  King's  Bench  wfll  qstsh  •  cs* 
ner*s  inquest  in  which  the  facto  of  the  cm  « 
stated,  and  the  verdict  found  is  not  vimalally 
such  facte.    Jnre  CuZZy,2  Nev.&M.€L 

It  is  the  duty  of  a  coroner,  in  a  cue  of  fan 
occurring  in  a  pugilistic  encounter,  to  enaw 
a  surgeon  as  to  the  cause  of  the  death  fa* 
Quinch,  4  C.  &  P.  571— Alderson. 

On  all  inquests  held  on  the  bediee  of  •das- 
tard children,  it  is  the  bounden  doty  of  the  ow- 
ner to  tell  the  jury,  in  all  cases  when  last  s 
not  the  most  clear  and  decisive  proof  Is*  k 
child  was  born  alive,  that  they  ou|bt  acw» 
think  of  returning  a  verdict  of  wilral  nasi 
against  the  mother.  Rex  v.  Bosky,  Cm.  &.L, 
243— Vaughan. 


as  it  might  mean  coroner  and  deputy  steward. 
Ex  parte  Comakers,  2M.&R.  397. 

Whether  a  custom  for  a  coroner  to  appoint  a 
deputy  is  bad,  quaere  ?  Id. 

Trespass  will  not  lie  against  a  coroner  for 
turning  a  man  out  of  the  room  where  he  is  about 
to  hold  an  inquisition.  Garnett  v.  Ferrard,  6  B. 
&C.  611;  9D.&R.657. 

A  coroner's  inquisition  must  be  on  parchment, 
and  not  on  paper.  Rex  v.  Beaver;  1  East,  P.  C 
383. 

It  must  be  signed  by  all  the  jury  as  well  as  the 
coroner.  Rex  v.  Norfolk  (Justices),  1  East,  P.  C. 
383. 

It  is  usual  for  them  to  seal  it  also.  Id. 

If  the  names  of  the  jurors  be  not  set  out  in 
the  caption  of  a  coroner's  inquisition,  and  the 
inquisition  be  not  signed  by  the  jurors  with  their 
names  at  length,  the  inquisition  is  bad.  Rex  v. 
Botoen,  3  C.  A.  P.  60fc— Park. 

If  some  of  the  jurors  sign  with  their  marks, 
such  marks  ought  to  bo  verified  by  an  attesta- 
tion.  Id. 

It  is  no  objection  to  a  coroner's  inquisition 
that  one  of  the  jurors  did  not  sign  his  Christian 
name  at  length,  if  the  names  of  the  jurors  be  set 
out  at  length  in  the  body  of  the  inquisition.  Rex 
v.  Bennett,  6  C.  <fe  P.  179— Gurney. 

After  a  .verdict,  the  court  will  presume  that  a 
coroner's  inquisition  was  found  by  twelve  jurors, 
if  twelve  were  necessary.  Taylor  v.  Lambe,  6  D. 
&  R.  188 ;  4  B.  &  C.  138. 

Qussre,  whether  it  be  necessary  at  all  that  the 
inquisition  should  be  found  by  twelve  jurors?  Id. 

A  coroner's  inquest  omitted  to  state  the  place 
where  the  death  happened,  or  where  the  body 
was  found :  the  names  of  the  jurors  were  not  in- 
serted in  the  body  of  the  inquisition,  and  it  was 
subscribed  by  them  with  the  initials  only  of  their 
Christian  names: — Held,  that  these  were  defects 
in  substance,  and  could  not  be  amended,  and  the 
inquisition  was  quashed.  Rex  v.  Enett,  6  0.  & 
C.247;9D.&R.237. 

If  the  inquisition  found  that  the  death  was  oc- 
casioned by  a  coach  and  horses,  the  property  of 
A.  and  B.  and  Co.: — Held,  that  this  finding 
could  not  be  altered,  upon  affidavit  that  the  pro- 
perty was  in  A.  and  B.  alone.  Id. 

It  is  no  objection  to  a  coroner's  inquisition  for 
murder  that  the  offence  is  stated  to  have  been 
committed  on  the  26th  day  June,  omitting  the 
word  «  of."  Rex  v.  Muggins,  3  C  &  P.  414— 
Vaughan. 

A  coroner  is  guilty  of  an  indictable  offence  in 
taking  a  sum  of  money  for  not  holding  an  in- 
quest; whether  he  have  any  pretence  for  holding 
the  inquest  or  not,  he  is  equally  criminal  in  hav- 
ing extorted  money  to  refrain  from  doing  bis  of- 
fice.   Rex  v.  Harrison,  1  East,  P.  C  482. 

A  coroner  on  an  inquisition  super  visum  cor- 
poris ought  to  hear  evidence  on  oath,  not  only 
<on  the  part  of  the  crown,  but  on  the  part  of  the 
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If  a  verdict  be  found  for  the  defeodmt  a  ■ 
action  of  slander ;  on  a  justification  sfswis 
felony,  the  plaintiff  may  be  ajraigaei  wAnti 
grandjury.   Cook  v.  Field,  3  Esp.  13Mtaf» 

In  an  action  for  money  had  and  ituM"'1' 
appear  that  the  defendant  received  the  ■■"? 
from  the  plaintiff  to  carry  to  a  bank,  ass  this- 
stead  of  so  doing  the  defendant  kept  a,  tat  j# 
at  the  assizes  will  leave  it  to  the  jary  to  *?• 
whether  the  defendant  received  it  with  use* 
to  steal  it,  and  then  feloniously  oooferted it;** 
if  the  jury  find  this  in  the  affirmant!** 
will  direct  a  verdict  to  be  entered  for  A*** 
dant,  and  that  the  defendant  shall  be  *■ * 
the  felony  on  this  finding.  iYeswrv.  *s*IC 
&  P.  421— Park. 


CUL  Pajcsnmonrrs  n  Cowww* 

The  presentment  of  constable  fbriPjr^ 
whether  at  the  'assizes  or  quarter  *B,"C"*^ 
be  made  upon  oath  before  the  grand  jety.  * 
v.  Somersetshire  (Justices),  1  j£  A***  * 
see  7  $  8  Geo.  4,  c.  38. 

Where  a  high  constable  present!  rf*J? 
nuisance  in  a  highway,  be  mast  gs  *•*- 


grand  jury  and  give  his  evidence  oa  flslh 
Y.BridgewaterCavalComp*mg,7&*&** 


CIV.  IifDicTMiirr. 

1.  Fsr  what  it  lies,  emd  s/ssa s*is/. 

An  indictment  will  not  he  for  aawtd^* 
jury.    JZes  v.  Storr,  3  Burr.  169& 

As  for  pulling  off  the  thatch  of  a  nasi  *» 
ing-house.    Rex  v.  Atkms*  3  Burr,  lift 

Or  for  selling,  as  two  chaldron  <*  "*,l* 
quantity.    Rex  v.  Osoora,  3  Bun.  I©7- 
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That  which  is  declared  by  statute  to  be  a 
misdemeanour  cannot  be  a  felony.  Rex  v.  WaU 
jord\  5  Esp.  62— Hotham. 

Indictment  lies  not  upon  an  act  of  Parliament 
which  creates  a  new  offence,  and  prescribes  a 
particular  remedy.  Rex  v.  Wright,  1  Burr.  543. 

•  The  court  refused  to  quash  upon  motion  an 
indictment  for  selling  by  false  weight*.  Rex  v. 
Crwates,  3  Burr.  1841. 

So  they  refused  to  quash  an  indictment  against 
federal  lor  entering  a  lead  mine  and  carrying 
away  lead,  on  the  ground  that  it  was  a  mere 
trespass.    Rex  v.  Johnston,  1  Wils.  325. 

An  indictment  cannot  be  quashed  after  the 
prisoner  has  pleaded.  Rexy.  Frith,  1  Leach,  C. 
C  11, 

But  the  court  may,  in  its  discretion,  quash  an 
indictment  at  any  time  before  the  jury  are  charg- 
ed with  the  trial  of  the  prisoner.  Id. 

Where  a  defendant  was  indicted  with  an  alias 
dictus,  and  pleaded  in  abatement  that  he  was  not 
known  by  such  name :— Held,  that  the  plea  must 
be  demurred  to,  and  could  not  be  quashed  on  mo- 
tion.   Rex  v.  Clark,  1  D.  &  R.  43. 

The  court  will  never  quash  an  indictment  for 
a  serious  offence  but  upon  the  clearest  and  plain- 
est  grounds.    Rex  v.  WetheriU,  Cald.  433. 

Erroneous  style  of  the  sessions  is  a  sufficient 
cause  for  quashing  an  indictment  Rex  v.  Roy. 
*U*\  1  Ld.  Ken.  255. 

It  seems  that  the  court  will,  on  motion,  quash 
an  indictment  for  perjury,  for  the  want  of  an  ad- 
dition to  the  defendant's  name,  if  the  exception 
be  properly  taken ;  but  they  refused  to  quash 
such  an  indictment  where  the  defendant  produced 
no  affidavit  stating  his  proper  addition.  Rex  v. 
**©wa»,  3  D.  &  R.  62L  But  eeetkeetat.l  Geo. 
4,  c.  64,  #.19. 

An  indictment  for  converting  a  house  into  an 
hospital  for  taking  in  and  delivering  lewd,  idle, 
and  disorderly  unmarried  women,  quashed.  Rex 
v.  Maedonald,  3  Burr.  1645. 

Every  indictment  must  contain  a  complete  de- 
scription of  such  foots  and  circumstances  as  con- 
stitute the  crime,  without  inconsistency  or  re- 
pugnancy. But,  except  in  certain  cases,  where 
technical  expressions,  having  grown  by  long  use 
into  law,  are  reauired  to  be  used,  the  same  sense 
U  to  be  put  on  the  words  of  an  indictment  which 
they  bear  in  ordinary  acceptation:  and  if  the 
sense  of  any  word  be  in  ordinary  acceptation  am. 
biguous,  h  shall  be  construed  according  as  the 
context  and  subject-matter  require  it  to  be,  in 
order  to  make  the  whole  consistent  and  sensible. 
The  word  a  until"  may  therefore  be  construed  ei- 
ther exclusive  or  inclusive  of  the  day  to  which  it  is 
applied,  according  to  the  context  and  subject-mat- 
ter.   Rex  v.  Stevens,  5  East,  244 ;  1  Smith,  437. 

Indictment  quashed  for  unlawfully  tanning 
contrary  to  1  Jac.  1,  c.  22,  s.  5,  because  several 
defendants  were  joined  in  it  Rex  v.  Tucker,  4 
Burr.  2046. 

An  indictment  for  a  conspiracy  "to  defraud 
J.  W.of  divers  goods,  and  in  pursuance  of  the 
conspiracy  defrauding  him  of  divers  goods,  to 


wit,  of  the  value  of  100Z.,"  cannot  be  quashed  for 
not  specifying  the  particular  goods  of  which  the 
prosecutor  had  been  defrauded;  and  it  seems 
that  the  court  in  such  a  case  will  not  call  upon 
the  prosecutor  to  deliver  to  the  defendant  a  parti- 
cular of  the  goods  referred  to  in  the  indictment. 
/iexv. ,  1  Chit  698. 

The  statutes  of  jeofails  do  not  extend  to  cri- 
minal prosecutions.  Atcheson  v.  Everitt,  Cowp. 
392. 

Terms  may  be  imposed  on  a  prosecutor  be- 
fore he  is  allowed  to  quash  his  own  indictment 
Rex  v.  Webb,  3  Burr.  1468;  1  W.  Black.  460. 

An  indictment  against  the  defendant,  standing 
first  in  order  in  the  paper,  was   moved  to  bo 

Sashed  on  the  usual  terms ;  but  the  court  only 
owed  it  to  be  quashed  on  disclosing  the  name 
of  the  prosecutor,  and  that  the  substituted  indict* 
ment  should  stand  in  the  same  situation  as  the 
first  would  have  done.  Rex  v.  Glenn,  3  B.  Sl  A. 
373.    And  see  Rex  v. ,  1  Chit  698. 

The  court  will  not  quash  a  defective  indict- 
ment on  the  motion  of  the  prosecutor,  after  plea 
pleaded,  before  another  good  indictment  be  found. 
Rex  v.  Wynn,  2  East,  226. 


2.  Change  of  Venue, 

The  court  will  remove  an  indictment  for  a  mis- 
demeanour from  one  county  to  another,  if  there 
is  reasonable  cause  to  apprehend  or  suspect  that 
justice  will  not  be  impartially  administered  in 
the  former  county.  Rex  v.  Hunt,  3  B.  &  A.  444; 
2  Chit  130. 

Therefore,  on  an  indictment  for  a  conspiracy, 
the  court  permitted  a  suggestion  to  be  entered, 
for  the  purpose  of  awarding  a  venire  into  an  ad- 
joining county,  where  it  appeared  on  affidavit 
that  there  was  a  reasonable  ground  for  believing 
that  a  fair  trial  could  not  be  had  in  the  county 
where  the  venue  was  laid,  and  held  that  such  sug- 
gestion need  not  state  the  facts  from  whence  it 
was  drawn.  Rex  v.  Hunt,  3  B.  6l  A.  444;  2 
Chit  130. 

It  is  no  reason  for  changing  the  venue  in  an 
indictment  for  a  conspiracy  in  destroying  foxes 
and  other  noxious  animals,  that  the  gentry  of 
the  county  in  which  the  indictment  was  found 
are  addicted  to  fox-hunting.  Rex  v.  King,  2 
Chit  217. 

Evidence  of  partiality  must  be  extremely 
strong  to  induce  the  court  to  change  the  venue  in 
a  criminal  information.  Rex  v.  Harris,  3  Burr. 
1330;  I  W.  Black.  37a 

3.  Venue. 

In  murder  and  manslaughter,  9  Geo.  4,  e.  31, 
$s.  7  Sf  8 ;  near  boundaries,  <fcc,  7  Geo.  4,  e.  64, 
*.  12 ;  on  journeys  or  in  navigation,  7  Geo.  4,  c 
64,  a.  13. 

The  26  Hen.  8,  c.  6,  s.  6,  which  made  felonies 
committed  in  Wales  triable  in  the  adjoining  Eng- 
lish county,  extended  to  felonies  created  since  the 
26  Hen.  8.  Rex  v.  Wvndham,  R.  &  R.  C.  C. 
197 ;  3  Camp.  78— he  Blanc 

A  felony  committed  in  Anglesca  might  have 
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been  tried  in  the  county  of  Salop,  at  the  next  ad-i    A  felony  was  committed  in  the  county  of  It 
•^•„:__  n — i-_i *_  a.  -w_i__    » -a cjt_  Qf  LquiIq^  (on  London  Bridge,)  tsd  vita 

500  yards  of  that  part  of  the  county  of  Sanj 
which  consists  of  the  borough  of  Soothvut;- 
Held,  that  this  was  not  a  ease  triable  at  the  «r 
sions  of  the  borough  of  Southward.  Jbx  '. 
WeUh,  Carr.  Supp.  21 ;  R.&  M.C.G17S. 


joining  English  county  to  Wales.  Rex.  v.  Parry, 
1  Leach,  C.  C.  108 ;  2  East,  P.  C.  773. 

An  information  at  common  law  for  a  conspi- 
racy between  the  captain  and  parser  of  a  man  of 
war,  for  planning  and  fabricating  false  vouchers 
to  cheat  the  crown,  (which  planning  and  fabrica- 
tion were  done  upon  the  high  seas,)  is  well  tria- 
ble in  Middlesex,  upon  proof  there  of  the  receipt 
by  the  commissioners  of  the  navy  of  the  false 
vouchers  transmitted  thither  by  one  of  the  con- 
spirators through  the  medium  of  the  poet,  and 
the  application  there  of  a  third  person,  a  holder 
of  one  of  such  vouchers  (a  bill  of  exchange)  for 
payment,  which  he  there  received.  Rex  v.  Bru 
sac,  and  Same  v.  Scott,  4  East,  164. 

Indictments  on  5  Eliz.  c.  4,  might  be  found  at 
a  city  or  at  a  borough  sessions.  Rex  v.  Strong,  1 
Burr.  251. 

The  venue  of  an  information  on  24  Geo.  2,  c 
19,  for  being  both  a  tanner  and  a  shoemaker, 
need  not  be  laid  in  the  county  where  the  offence 
was  committed.  Att. -General  v.  Ferris,  3  Anst 
871. 

An  indictment  in  the  next  adjoining  county, 
for  an  offence  within  an  inferior  county,  need 
not  aver  that  the  former  is  the  next  adjoining 
county.    Rex  v.  Gaff,  R.  &  R.  C.  C.  179. 

But  when  the  record  is  regularly  drawn  up,  it 
may  be  stated  in  the  memorandum  or  caption. 
Id. 

But  the  indictment  must  state  the  offence  to 
have  been  committed  in  the  inferior  county.  Id. 

Two  prisoners  indicted  for  horse-stealing  in 
county  A.  were  found  in  joint  possession  of  two 
horses  in  that  county,  which  they  had  jointly 
taken  at  different  times  and  places  in  county  B. : 
— Held,  that  evidence  could  be  given  of  one  only 
of  the  takings  in  county  B.,  each  taking  being 
a  separate  felony,  and  that  the  prosecutors  coun- 
sel must  elect  on  which  to  proceed.  Rex  v.  Smith, 
1  R.  &  M.  295— Littledale. 

In  an  indictment  for  felony,  it  is  not  neces- 
sary to  prove  affirmatively  for  the  prosecution 
that  such  a  parish  as  that  laid  in  the  indictment 
exists  in  the  county.  Rex  v.  Dowling,  1  R.  &  M. 
433— Littledale. 

On  an  indictment  for  breaking  and  entering  a 
house  in  the  day-time,  G.  N.  and  others  being 
therein,  and  stealing  to  the  value  of  40s.  The 
house  was  laid  to  be  in  the  parish  of  "  St  Bo- 
tolpb,  Aldgate."  It  appeared  that  the  parish 
where  the  house  was  situate  was  "St  Botolph 
without  Aldgate :"  the  prisoner  was  acquitted  of 
the  capita]  charge,  and  convicted  of  larceny :  the 
twelve  judges  held  that  he  was  rightly  convicted, 
as  there  was  no  proof  that  there  was  no  such  pa- 
rish in  the  county  as  that  named.  Rex  v.  BuU 
lock,  Car.  C.  L.  282. 

An  indictment  for  stealing  M  a  brass  furnace,** 
in  the  county  of  Hereford,  is  not  supported  by 
evidence  of  stealing  a  brass  furnace  in  the  coun- 
ty of  Radnor,  and  breaking  it  there,  and  bringing 
the  fragments  into  Herefordshire,  as  the  prisoner 
had  merely  certain  pieces  of  brass  in  that  county. 
Rex  v.  HdUoway,  1  C.  &  P.  127— Hullock. 


4.  Caption. 

The  caption  of  an  indictment  mast  shew  (bt 
the  court-  where  it  was  found  had  jar*aeia\ 
Rex  v.  Fearnley,  1  Leach,  C.  C.  435. 

In  the  Nisi  Prius  record  of  an  indictaa\i* 
moved  by  certiorari,  the  names  of  tbegnkj* 
rora  who  found  the  indictment  need  sot  be  in- 
serted in  the  caption.  Rex  v.  Ztosu,  1 C*  ?. 
470— Park. 


5.  Description  of  fas  Porto 

7  Geo.  4,  e.  64,  s.  19. 

If  the  name  of  a  prisoner  is  unknown,  n« 
refuses  to  disclose  H,  an  indictment  agaisrt  m 
as  a  person  whose  name  is  to  the  jam sv 
known,  but  who  is  personally  brought  befout 
jurors  by  the  keeper  of  the  prison,  wffl  hi  *» 
cient    Rex  v. ,  R.  &  IL  C.  C.  4». 

But  an  indictment  against  him  at  i  P* 
to  the  jurors  unknown,  without  something  to* 
certain  whom  the  grand  jury  meant  to  «■§■* 
is  insufficient  Id. 

An  indictment  against  A.  by  the  satis** 
•  servant"  is  ill;  but  if  A.  plead  ia  shales*** 
must  give  a  better  addition.  Res  v.  Gaaasv 
M.&&8& 

An  indictment  was  quashed  before  sta,  * 
cause  the  addition  was  placed  after  the  ifisi*- 
tus,  and  not  after  the  first  name.  Ba  r.  Asfh. 
1  Leach,  C.  C.  420. 

But  where  the  prisoner  had  pleaded,  the  a* 
held  that  the  error  had  been  earei  ** l 
JfcftfMm,  1  Leach,  C  C.  420,  n. 

6.  Time  and  Plate. 
7  Ceo.  4,  c.  64,  o.  20. 

The  time  at  which  the  offence 4*$*** 
place  must  be  positively  averred,  or  ^jjJJ 
ment  ia  bad,  and  judgment  may  he  sns»* 
Anon.  Loflt,  228. 

Time  and  place  must  be  added  to  everjss* 
rial  fact  in  an  indictment  Rex  v.  flW*  ' 
R.607. 

It  is  no  objection  on  the  pke  of  a*  I* 
that  there  is  no  such  place  in  the  aN>^li*r 
in  which  the  offence  is  staled  to  have  ha»»» 
milted,  and  the  fact  that  there  »  ao  «M*jh*» 
the  county  can  only  be  taken  adiaalsF*  • 
plea  in  abatement.  Rex  v.  rVsciaw*\»u 
R.  323. 

Stating  the  defendant  to  be  hie  ofW^asiJJ 
inff  the  offence  to  be  at  the  parish  *fa*r* 
held  not  sufficiently  certain.  Rtx  v.  Jet*** 
5  T.  R.  162. 

But  queere,  whether  it  ia  ncccasarfg^J! 
act  in  a  particular  place  within  **  «••* 
Cfoldamith'e  ease,  3  Camp.  77— Lewie** 
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In  an  indictment,  alleging  a  dwelling-house 
to  be  "situate  at  the  pariah  aforesaid,"  the  pariah 
last  mentioned  mast  be  intended.  Rex  v.  Richards, 
M.  <t  Rob.  177— Park. 

A  crime  alleged  to  have  been  committed  in  the 
time  of  the  late  king,  and  charged  to  be  against 
the  peace  of  the  now  king,  is  fatal,  and  a  convic- 
ion  on  such  an  indictment  was  reversed*  Rex  v. 
Lookup,  3  Burr.  1901. 

An  indictment  for  a  rape,  stated  to  have  been 
»ramitted  the  9th  of  March,  1  Geo.  4,  con- 
Jaded  u  against  the  peace  of  oar  said  late  lord 
ling:" — Held,  that  the  word  "late"  might  be 
"ejected  as  surplusage.  Rex  v.  Scott,  R.  &  R.  C. 
:.  415 ;  1  Russ.  C.  &  M.  562. 

Where  an  indictment  for  perjury  stated  the  oath 
o  have  been  taken,  and  the  perjury  to  have  been 
ommitted,  tempore  Geo.  3,  and  concluded  against 
be  peace  of  Geo.  3,  it  was  held  a  fatal  objection, 
rnd  judgment  reversed.  Rex  v.  Lookup,  3  Burr. 
901 ;  R.  &  R.  C.  C.  176,  n.  See  the  case  of  Rex  v. 
Taylor, poet,  841,  and  the  siat.  7  Geo.  4,  c.  64,  a.  20. 

An  indictment  tried  at  the  summer  assizes,  1 
Jeo.  4,  stated  that  the  prisoner,  20th  of  July, 
a  the  fourth  year  of  the  reign  of  King  George 
he  Fourth,  stole  a  mare,  against  the  peace  of 
>ur  lord  the  now  king : — Held,  that  the  words 
fourth  year  of  the"  might  be  rejected  as  surplus- 
ge,  and  that  the  prisoner  was  properly  convicted 
«  this  indictment  Rex  v.  QUI,  R.  &  R.  C.  C. 
131. 

Where  time  and  place  are  material,  the  time 
nd  place  stated  shall  be  taken  to  be  the  true 
ime  and  place.  Rex  v.  Napper,  1R.&M.C.C. 
4;  2  Russ.  C.  &  M. 37. 


u  London  to  wit*'  in  the  margin,  and  described 
the  prisoner  as  u  late  of  London,'*  and  charged 
the  offence  to  have  been  committed  in  the  u  pariah 
of  St.  Mary-le-Bow"  without  averring  that  parish 
to  be  in  London :— Held,  bad,  and  that  this  was 
not  aided  by  the  stat  7  Geo.  4,  c.  64,  s.  20.  Re* 
v.  Minter  Hart,  6  C.  Sl  P.  106— Littledals  and 
Bosanquet 

7.  Value. 

An  indictment  for  stealing  a  sheep,  or  any  other 
cattle,  must  lay  it  to  be  of  some  value,  for  un- 
less its  value  exceeds  twelve  pence,  the  stealing 
is  not  capital.  Rex  v.  Peel,  R.  &.  R.  C.  C.  407. 
But  quere,  as  that  case  turned  on  it  not  being 
necessary  for  him  to  pray  his  clergy,  as  the  thing 
stolen  was  not  of  twelve-pence  value  7 

Where  value  is  essential  to  constitute  an  of- 
fence, and  the  value  is  ascribed  to  many  articles 
collectively,  the  offence  must  be  made  out  as  to 
every  one  of  those  articles,  the  grand  jury  hav- 
ing ascribed  that  value  only  to  all  those  articles 
collectively.    Rex  v.  Forsyth,  R.  &  R.  C.  C.  274. 

S.  As  to  the  Allegations. 

If  an  indictment  be  in  itself  good,  tautologous 
words  shall  be  rejected  as  surplusage.  Rex  v. 
Morris,  I  Leach,  C.  C.  109. 

A  bad  indictment  may  be  made  good  by  reject- 
ing as  insensible  and  useless  such  words  as  ob- 
struct the  sense  of  it  Rex  v.  Redmond,  1  Leach, 
C.  C.  477. 

A  relative  referring  with  equal  uncertainty  to 
two  antecedents  will  vitiate  an  indictment  liar 
v.  Oraham,  1  Leach,  C.  C.  87. 


Therefore,  in  an  indictment  for  stealing  in  a 
welling-house,  if  it  is  not  expressly  stated  where 
le  dwelling-house  is  situated,  it  shall  be  taken 
>  be  situated  at  the  place  named  in  the  indict, 
lent  by  way  of  venue.    Id, 

An  indictment  which  lays  an  offence  to  have 
sen  committed  "  at  the  Guildhall  of  the  city  of 
ondon"  is  bad,  for  the  venue  should  be  laid  in 
>me  parish  or  ward.  Rex  v.  Harris,  2  Leach, 
I  C.  800. 

Where  to  constitute  a  statutable  offence  time 
material,  the  time  stated  in  the  indictment 
ust  in  arrest  of  judgment  be  taken  to  be  the 
tie  time,  without  a  substantial  averment ;  thus 
ie  stat  6  Geo.  4,  c.  108,  s.  52,  having  made  it  a 
isdemeanour  to  exhibit  lights  to  persons  at  sea 
jtween  the  months  of  September  and  April; 
legation,  that  the  party  did  so  on  the  9th  of 
arch,  is  sufficient,  without  a  specific  averment 
a.t  he  did  between  September  and  April.  Rex 
Brown,  1  M .  &,  M.  163 — Littledale  and  Gaselce. 

Where  a  statute  makes  an  offence  committed 
ter  &  given  day  triable  m  the  county  where  the 
irty  is  apprehended,  and  authorises  laying  it  as 

committed  in  that  county,  and  does  not  vary 
e  nature  and  character  of  the  offence,  it  is  no 
jection  that  the  day  laid  in  the  indictment  is 
.fore  the  day  the  statute  mentions,  if  the  offence 
ere  in  fact  committed  after  that  day.  Rex  v. 
reharne,  M.  C.  C.  R.  298. 

An    indictment  for  larceny  had   the  words 


A  statement  in  an  indictment  may  be  either 
according  to  the  fact  or  the  legal  operation.  Rex 
v.  Healey,  1  R.  &  M.  C.  C.  1. 

The  words,  M  in  manner  and  form  following, 
that  is  to  say,"  do  not  bind  the  party  to  recite  an 
instrument,  &.a,  verbatim.  Rex  v.  May,  1  Leach, 
C.C.  193. 

The  words  **  as  follow,  that  is  to  say,*'  when 
introductory  to  a  recital  in  an  indictment,  do  not 
bind  the  party  to  an  exact  and  verbatim  recital 
Rex  v.  Hart,  1  Leach,  C.  C.  145;  2  East,  P.  C. 
978;  1  Doug.  193;  Cowp.  229 :  &  P.  Rex  v. May, 
1  Leach,  C.  C.  192. 

The  word  u  chattels,"  improperly  inserted  in 
a  count  sgain8t  an  accessory,  may  be  rejected  as 
surplusage.    Rex  v.  Sadi,  1  Leach,  C.  C.  468. 

Where  an  evil  intent,  accompanying  an  act,  av 
necessary  to  constitute  such  act  a  crime,  the  in- 
tent must  be  alleged  in  the  indictment,  and  proved ; 
though  it  be  sufficient  to  allege  it  in  the  prefa- 
tory part  of  the  indictment  But  where  the  act 
is  in  itself  unlawful,  the  law  infers  an  evil  in- 
tent, and  the  allegation  of  such  intent  is  merely 
matter  of  form,  and  need  not  be  proved  by  ex- 
trinsic evidence  on  the  part  of  the  prosecutor. 
Rex  t.  PhUlipo,  6  East,  464 ;  2  Smith,  550. 

An  indictment,  which  may  apply  to  either  of 
two  different  definite  offences,  is  bad.  Thus, 
where  clergy  was  taken  away  from  several  descrip- 
tions of  compound  larcenies,  it  was  held  that  the 
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indictment  most  specify  the  description  charged, 
in  order  to  assist  the  party  of  his  clergy ;  and 
that  a  charge  of  robbing  a  dwelling-house  in  the 
day  time  to  the  value  of  five  shillings,  not  show- 
ing whether  any  person  was  in  the  house  or  not, 
would  not  warrant  a  capital  conviction,  although 
as  the  law  then  stood  it  was,  if  no  one  was  in  the 
house,  a  capital  offence  under  one  statute,  and  a 
capital  offence  under  another  statute,  if  some  one 
was  in  the  house.    Rex  v.  MartkaU,  R.  6l  M.  C. 

C.  R.  15a 

9.  Name  of  the  Party  injured. 

A  prosecutor  may  be  described  by  a  name  he 
has  assumed,  although  it  be  not  his  right  name, 
if  he  has  been  known  by  that  name  lor  several 

Srevious  years.  Rex  v.  Norton,  R.  Sl  R.  C.  C.  510; 
I  Ross.  C.  &  M.  169. 

A  peer  of  Ireland  cannot  sue  or  prosecute  by 
his  name  of  dignity,  but  must  be  described  by 
his  proper  name,  with  the  addition  of  his  degree 
and  title.    Rex  v.  Graham,  2  Leach,  C.  C.  547. 

An  indictment  for  manslaughter  described  the 
deceased,  who  was  a  peer  of  Ireland,  as  "  H.  S., 
Baron  M.  of  C.  in  the  county  of  Rn  in  that  part 
of  the  United  Kingdom  called  Ireland."  It  was 
proved  that  H.  was  his  Christian  name,  S.  his 
family  surname,  and  Baron  M.  &c  his  title : — 
Held,  no  variance,  and  that  the  court  was  not 
bound  to  construe  H.  S.  to  be  one  Christian  name. 
Rex  v.  Brinklett,  5  C.  &  P.  416. 

On  an  indictment  for  committing  an  unnatural 
offence  on  one  John  Whyneard,  the  conviction 
was  held  right,  although  it  was  proved  the  name 
was  Winyard,  and  pronounced  Winnyard.  Rex 
v.  Footer,  R.  &  R.  C.  C.  412. 

If  the  name  of  a  party  killed  be  not  known, 
he  may  be  stated  to  be  u  a  certain  person  to  the 
jurors  unknown."  Rex  v.  Clark,  1  Russ,C.  &  M. 
466;  R.&R.C.C.358. 

A  bastard  must  not  be  described  by  his  mother's 
name  till  he  has  acquired  that  name  by  reputa- 
tion. Rex  v.  Clark,  1  Russ.  C.  &,  M.  466 ;  R.  & 
M.  C.  C.  358. 

The  deceased  was  an  illegitimate  child  twelve 
days  old,  and  it  was  not  even  suggested  that  it 
had  been  baptized,  but  the  prisoner,  its  mother, 
had  said  that  she  should  like  to  have  the  child 
named  **  Mary  Anne,"  and  on  two  occasions  after- 
wards called  the  child  **  Mary  Anne,"  and  on  an- 
other occasion  u  Little  Mary."  The  prisoner's 
master,  who  was  the  father  of  the  child,  had  stated 
to  one  of  the  witnesses  for  the  prosecution  that 
he  was  a  Baptist  The  indictment  alleged  the 
child  to  be  u  a  certain  female  child,  whose  name 
to  the  jurors  was  unknown."  The  prisoner  was 
convicted,  and  the  fifteen  judges  held  the  convic- 
tion right    Rex  v.  Mary  Smtih,  6  C.  Sl  P.  151. 

In  an  indictment  the  property  was  laid  in  J.  H. 
It  appeared  that  the  prosecutor's  name  was  J.  W. 
H.: — Held  not  material,  if  he  was  generally 
known  by  the  name  of  J.  H.  Rex  v.  Berriman, 
5C.&P.  601—Parke. 

If  in  a  first  count  the  property  be  laid  in  per. 
sons  specifically  named,  and  in  the  second  as  in 


persons  unknown ;  and  at  the  trial  the 
do  not  know  the  Christian  names  of  tome  of  vi 
persons  mentioned  in  the  first  count,  the  sn» 
cutor  cannot  resort  to  the  second  coast  kens 
the  owners  were  known,  but  uk  evidence  ias> 
fective.   Rex  v.  RoHneon,  Holt,  595—Ridsnav 

If  goods  be  laid  in  an  indictment  ti  tst  ps> 
perty  of  "A.  W.G^esqV' the  addition  uwtav 
teriaJ,  and  if  he  is  not  an  esquire,  it  is  no  rtmi 
for  an  acquittal  Rex  v. Ogilme, 2 C.fcP.»- 
Burrough. 


In  an  indictment  for  bigamy,  the 
was  described  as  tt  E.  G,  widow."  Shewn 
fact  not  a  widow,  nor  had  she  ever  ben  ib/b* 
sented  or  reputed  to  be  so : — Held,  a  finlisv 
ance.  Rex  v.  Deeley,  4  C.  &  P.  579;  H.CC. 
303. 

If  an  act  of  parliament  enacts  that  coaav* 
sons  shall  be  called  "  directors  of  the  job,**" 
Qusre,  whether  in  an  indictment,  property  nj 
be  laid  in  them  by  the  name  of  the  "dintsna 
the  poor,  &cn"  they  not  being  a  eorpontks  se- 
gregate?   Rex  v.  BeacaU,  1  C.  &  P.  313-fut 

10.  Contra  Pacern  and  Contra  Ferae*  &** 

7  Geo.  4,  c.  G4>  a,  30. 

In  an  indictment  for  an  offence  it  eons* 
law,  a  conclusion  of  contra  formam  statsti  ay 
be  rejected  as  surplusage.  Rex  j.Mgtka^i* 
It  162;  Nolan,  202. 

It  is  an  offence  at  common  law  toobstrerffr 
execution  of  powers  granted  by  statote,  isi  ■ 
indictment  for  such  offence  need  not,  •as' on* 
not,  to  conclude  contra  formam  statsti.  1*1 
Smith,  2  DougL  441. 

Where  an  indictment  set  out  the  title  of** 
statute  agreeably  to  Ruffhead,  which  **■ 
from  a  copy  of  the  act  printed  by  the  tofV* 
ter,  the  court  refused  to  direct  a  nonsoit  viA* 
proof  of  an  examination  of  the  parliaiDeat  ■* 
Rex  v.  Barnitt,  3  Camp.  344— EDenknsjL 

Semble,  that  every  indictment  for  a  sis* 
meanour  must  conclude  contra  pacern,  at.  ** 
v.  Taylor,  5D.&R.  422. 

If  one  statute  subjects  an  ofience  to  a  pess- 
ary penalty,  and  a  subsequent  status)  «■!■» 
felony,  an  indictment  for  the  felony  ea0*5 
against  the  form  of  the  statute  (in  the«J* 
number  only)  is  right  Rex  v.  Pm%  &  ** 
C.425. 

An  indictment  for  a  common-tor  ***  J? 
contain  a  "  contra,  pacem."  Rex  v.  C*k,**t 
C.C.176;  2  Russ.  a  &  let  172. 

So  must  an  indictment  for  steafisf  trSda 
the  stealing  of  which  is  made  fehaj  by  els* 
and  in  this  case  the  laving  the  ofience  »  ** 
been  against  the  form  of  the  statote  will**? 
ply  the  defect    Id. 

An  indictment  preferred  in  2 Wat<fa»£ 
lony  committed  on  the  12th  of  Maick,  *» 
charged  the  ofience  to  have  been  *agu»<* 
peace  of  our  lord  the  king."  This  wwe**" 
to  as  soon  as  the  case  fox  the  j*usu.uhn» ■* 
closed.    The  prisoner  was  convicted,^** 
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teen  judges  held  the  conviction  right    Rex  v. 
Chalmers,  5  C.  &,  P.  331 :  M.C.C.  353. 

The  judges  held  that  a  bad  contra  pacera  is  as 
bo  contra  pacem.  Id. 

11.  Of  joining  Offence*  and  Electing. 

[See  Young  v.  Rex,  {in  error),  3  T.  R.  106,  and 
Bex  v.  Kingston,  8  East,  41.] 

A  person  may  be  charged  with  several  offences 
rf*  the  same  nature  in  the  same  indictment,  and 
he  judge  will  not,  in  cases  of  misdemeanour,  re- 
juire  the  prosecutor  to  confine  himself  to  one  of- 
fence.   Rex  v.  Jones,  2  Camp.  131 — EUenb. 

A  count  for  embezzling  bank-notes  upon  the 
tatute  may  be  joined  with  a  count  for  larceny. 
lex  v.  Johnson,  3  M.  &  S.  539. 

A  count  charging  the  prisoner  with  having 
oonterfeit  money  in  his  possession  at  the  time 
»  uttered  other  counterfeit  money,  must  contain 
,  distinct  averment  of  the  fact  of  uttering.  Rex 
.  KeUy,  3  Esp.  28— Buller. 

It  is  no  objection  in  arrest  of  judgment  that 
be  indictment  contains  several  charges  of  the 
ame  nature  in  the  different  counte.  Young  v. 
lex,  (in  error,)  3  T.  R.  98.  And  see  Rex  v. 
rbtoie,  2  Marsh.  466. 

If  one  endeavour  to  commit  two  separate  of- 
mces,  a  count  in  an  indictment  charging  that 
ndeavour  may  contain  those  two  offences.  Rex 
.  Fuller,  1R&P.  181. 

If  an  indictment  contain  two  counts,  one  charg- 
ig  the  offence  as  a  larceny,  the  other  as  a  re- 
eiving,  the  judge  will  put  the  prosecutor  to  elect 
rhich  he  will  go  upon.  Rex  v.  Flower,  3  C.  &. 
'.  413— Vaughan. 

If  two  bills  of  indictment  be  preferred  for  the 
ime  offence,  the  one  charging  it  capitally,  the 
tber  as  a  misdemeanour,  and  hoth  be  found,  the 
idge  will  put  the  party  upon  his  election 
rhich  to  go  upon,  and  direct  an  acquittal  on  the 
ther.     Rex  v.  Smith,  3  C.  &  P.  412— Vaughan. 

It  it  no  objection  in  point  of  law  that  an  in- 
ictment  charges  the  prisoners  in  one  count  as 
rincipels  in  stealing,  and  in  another  count  as  re-  (joined.    Id. 


murrer  or  in  arrest  of  judgment,  for  on  the  face 
of  the  indictment  every  count  imports  to  be  for  a 
different  offence.    Anon.  2  Leach,  C.  C.  1105,  n. 

But  if  it  appear  before  plea,  or  the  jury  are 
charged  that  they  are  separate  offences,  it  is  usual 
to  quash  the  indictment,  lest  it  should  confound 
the  prisoner  in  his  defence,  or  prejudice  him  in 
his  right  of  challenge.  Anon.  2  Leach,  C.  C. 
1105,  n. 

And  if  not  discovered  before  plea,  the  court  in 
its  discretion  may  put  the  prosecutor  to  elect  on 
which  he  will  proceed.    Id. 

Two  indictments  for  the  same  offence,  one  for 
the  felony  under  a  statute,  and  the  other  for  the 
misdemeanour  at  common  law,  ought  not  to  be 
preferred  or  found  at  the  same  time.  Rex  v. 
Doran,  1  Leach,  C.  C.  538. 

A  prosecutor  will  not  be  permitted  to  give  in 
evidence  several  distinct  offences,  involving  dif- 
ferent transactions,  under  one  indictment  Rex 
v.  Young,  R.  &.  R.  C.  C.  280,  n.— Le  Blanc 

But  several  offences  connected  with  each  other 
may.  Id.  And  see  Rex  v.  Thomas,  2  East,  P. 
C.934. 

On  an  indictment  against  two,  charging  them 
with  a  joint  offence,  either  may  be  found  guilty ; 
but  they  cannot  be  found  guilty  separately  of 
separate  parts  of  the  charge.  Rex  v.  hemp- 
stead,  R.  &  R.C.  C.  344;  2  Russ.C.  dtM.54,311. 

And  if  they  are  found  guilty  separately,  upon 
a  pardon  or  nolle  prosequi  as  to  the  one  who 
stands  second  upon  the  verdict,  the  judgment 
may  be  given  against  the  other.    Id. 

If  two  men  are  indicted,  and  one  of  them  ap- 
pear to  be  innocent  and  the  other  guilty,  but  the 
prosecutor  cannot  identify  them  respectively,  both 
must  be  acquitted.  Rex  v.  Richardson,  1  Leach, 
C.  C.  387. 

If  an  indictment  contains  a  count  for  robbery, 
and  a  count  for  an  assault  with  intent  to  rob,  the 
judge  will  put  the  prosecutor  to  his  election 
which  he  will  go  upon.  Rex  v.  Gougk,  2  M.  & 
M.  71— Park. 

Semble,  that  such  counts  ought  not  to  be 


eivers,  or  that  the  prisoners  are  tried  without 
aving  the  prosecutor  put  to  his  election  on 
•hich  charge  to  proceed,  though  the  prisoners 
sked  it  The  judges  were  equally  divided  as  to 
nether  the  prosecutor  should  have  been  put  to 
is  election,  but  all  agreed  that  directions  should 
9  given  to  the  clerks  of  indictments  not  to  put 
rth  charges  in  the  same  indictment  Rex  v. 
talloway,  R.  &.  M.  C.  C.  R.  234. 

The  officers  ought  not  to  join  in  the  same  in- 
ictments,  counts  charging  prisoners  as  princi- 
Us  in  stealing  and  also  em  receivers.  Rex  v. 
ladden,  M.  C.  C.  R.  277. 

Where  several  felonies  are  so  connected  toge- 
ier  as  to  form  part  of  one  entire  transaction,  evi- 
anoe  of  them  all  may  be  given  in  order  to  prove 

party  indicted  guilty  of  one.  Rex  v.  Euis,  6 
l£6.  145;  9  D.  &.  k  174. 


On  an  indictment  for  felony,  a  matter,  which 
was  the  subject  of  another  indictment  for  felony, 
was  material  to  be  given  in  evidence,  as  it  formed 
a  part  of  the  facts  of  the  case.  The  judge  re- 
ceived the  evidence,  and  did  not  direct  the  second 
prosecution  to  be  abandoned.  Rex  v.  Salisbury, 
5  C.  &  P.  155— Patteson. 

On  an  indictment  for  forgery,  if  a  second  ut- 
tering be  made  the  subject  of  a  distinct  indict- 
ment, it  cannot  be  given  in  evidence  to  show  a 
guilty  knowledge  in  a  former  uttering.  Rex  v. 
Smith,  2.  C.  &  P.  633— Vaughan. 

A  prisoner  was  indicted  for  night-poaching, 
and  it  was  proposed  to  show  that  on  the  occasion 
in  question  one  of  the  prosecutor's  gamekeepers 
had  lost  his  coat,  and  that  it  was  found  in  the 
prisoner's  house.    There  was  another  indictment 


against  the  prisoner  for  stealing  the  coat : — Held, 
If  several  felonies  be  charged  in  the  same  in-  J  that  this  evidence  was  inadmissible,  unless  the 
ictment,  it  is  not  objectionable,  either  upon  de- 1  prosecutor  consented  to  acquittal,  on  the  in- 
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dictment  for  the  larceny.    Rex  t.  Westwood,  4 
C.  &  P.  547— Patteson. 

A.  was  indicted  for  shooting  at  B.,  a  game- 
keeper :  there  being  another  indictment  against 
A.  for  night-poaching: — Held,  that  although 
both  indictments  related  to  the  same  transaction, 
yet  these  were  offences  quite  distinct  from  each 
other,  and  that  the  prosecutor  ought  not  to  be 
put  to  his  election  to  go  upon  one  indictment  and 
abandon  the  other.  Rex  v.  Handley,  5  C.  <fc  P. 
565— Parke. 

[See  Rex  v.  EUis,  ante,  839.] 


CV.  Arraignment  and  Plsa. 

7  $8  Geo.  4,c.  28,  e.  1. 

Arraignments  may  be  without  holding  up  the 
hand.    Rex  v.  Ratdiffe,  1  W.  Black.  3. 

Where  a  prisoner,  on  being  arraigned,  stated 
that  he  was  dea£  on  which  the  indictment  was 
read  over  to  him,  and  he  apparently  did  not  hear 
it :  the  judge  directed  a  jury  to  be  impannelled 
to  try  whether  he  stood  mute  by  the  act  of  God, 
or  out  of  malice.  Rex  v.  Halton,  1  R.  &  M.  78 
— Gifford. 

If  a  person  indicted  for  felony  stand  mute  upon 
his  arraignment,  the  court  may  direct  the  sheriff 
to  return  a  jury  instanter,  to  try  whether  he 
stand  mute  obstinately,  or  by  the  visitation  of 
God ;  and  if  they  find  that  he  stand  obstinately 
mute,  sentence  may  be  passed  without  further 
inquiry.    Rex  v.  Merrier,  1  Leach,  C.  C.  183. 

If  a  prisoner  will  not  plead  but  stands  mate, 
and  a  jury  are  impannelled  to  try  whether  it  be 
by  the  visitation  of  God,  his  counsel  has  a  right 
to  address  the  jury  and  call  witnesses  for  him,  as 
it  is  an  issue  with  the  affirmative  on  the  prisoner. 
Rex  v.  Roberts,  Car.  C.  L.  57 — Park  and  Abbott 

A  prisoner,  mute  by  the  visitation  of  God,  may 
be  arraigned,  tried,  sentenced,  and  transported. 
Rex  v.  Steel,  1  Leach,  C.  C.  451. 

A  prisoner,  mutus  ct  surdus  a  nativitate,  may 
be  arraigned  for  a  capital  offence,  if  intelligence 
can  be  conveyed  to  him  by  signs  and  symbols. 
Rex  v.  Janes,  1  Leach,  C.  C.  102. 


CVI.  Trayx&be. 

60  Geo.  3  Sfl  Geo.  4,  c.  4,  as.  3  $  5. 

If  a  party  has  been* held  to  bail,  or  committed 
for  more  than  20  days,  on  a  charge  of  felony, 
and  the  grand  jury  ignore  the  bill  for  the  felony, 
and  find  a  bill  for  a  misdemeanour  in  attempting 
it,  the  party  is  entitled  to  traverse.  Rex  v.  James, 
3  C.  Sl  P.  222— Vaughan. 

On  an  indictment  being  found  for  an  assault, 
if  the  defendant  enter  into  a  recognizance,  to  ap- 
pear, enter,  and  try  his  traverse,  he  cannot  be 
tried  without  entering-  his  traverse  under  the  jail 
delivery,  although  in  custody  by  surrender  in 
discharge  of  his  bail,  except  he  withdraw  his 
plea,  or  give  the  prosecutor  notice.  Rex  v.  Fry, 
1  Leach,  C.  C.  Ill ;  1  Russ.  C.  &  M.  611. 


The  notice  of  a  defendant's  iBteatioa  to  toy  i 
traverse  is  not  a  condition  precedent  to  to  beat 
tried,  and  the  prosecutor,  if  he  appeals,  ash  d 
defects  in  it,  and  he  is  not  allowed  to  asps*  ft 
the  purpose  of  objecting  to  the  notice.  len. 
flo&iy,  1  C.  &,  P.  660;  1  R. & M. 241-LiH 


CVIL  Plsa  in  Abathtot. 
7  Geo  4,  e.  64,  s.  19. 
[See  Description  of  the  Party  Accuseds*,**] 
One  indicted  for  a  misdemeanour  aajaW 
in  abatement  a  misnomer  of  hissomaiDe,ShiB> 
peare  for  Shakespeare,  which  shall  not  betas* 
for  idem  sonans;  and  the  plea  condosjatiat 
praying  judgment  of  the  said  indictment,  tkk 
may  not  be  compelled  to  answer  the  sum 
good.    Rex  v.  Shakespeare,  10  East,  81 

Where  the  defendant  was  indicted  win  « 
alias  dictus,  and  pleaded  in  abatement  tbtf  » 
was  not  known  by  such  name : — Held,  dot  tk 
plea  must  be  demurred  to,  or  issoe  takes  the**; 
and  it  could  not  be  quashed  on  metis*-  J°l 
Clark  alias  Jones,  1  D.  &.  R.  43:  &  P.  to* 
Cooke,  4D.&R.  114;  2  B.  &C.  6ia 

Where  a  defendant  pleads  in  abatement  *■ 
indictment  for  a  misdemeanour,  that  be  ■ » 
peer,  such  plea  is  bad  on  demurrer,  fcVauasaei 
that  he  is  a  peer  of  the  United  Kingew,* 
showing  in  what  manner  he  derived  fan  fck 
Rex  v.  Cooke,  i  D*  Jc,  R.  592;  2R*CL*7L 

A  dilatory  plea  to  an  indictment  w« attest 
for  want  of  an  affidavit  to  verily  H.  !««• 
Grainger,  3  Burr.  1617. 

A  defendant  in  an  indictment  for  a  *j*> 
meanour  cannot  plead  over  to  the  ckaife.ate 
a  plea  in  abatement  for  a  misnooMr,  •*»■ 
issue  is  taken  and  found  against  asm.  t**> 
Gibson,  8  East,  107,  111. 

In  what  manner  a  misnomer  *mv  beesaw 
and  tried,  and  a  convict  deprived  of  sis  ehsf 
by  means  of  a  counterplead  Rex  v.  J***.  1 
Leach,  C.  C.  476. 


CVIL  Plea  of  Atmirojs  Actor. 
A  plea  of  autrefois  acquit  cannot  be  abaa* 
unless  the  facts  charged  in  the  eased  aw 
ment  would,  if  true,  have  suetabed  1st  ■* 
Rex  v.  Vandercomb,  2  East,  P.  C.519;  Sis* 
C.  C.  708. 

The  plea  of  autrefois  acquit  most  stakfe* 
cord  of  acquittal.  Id. 

A  plea  of  autrefois  acquit  of  a  berfSYVf e** 
the  felony  is  laid  as  actually  ooinjuttsi  ass* 
be  pleaded  to  an  indictment  for  the  aas*  hj> 
glary  laid  with  intent  to  commit  the  ***?♦* 
they  are  two  distinct  and  difiefentassneak  * 


I£  in  a  plea  of  autrefois  acquit,  the,    ^ 
were  to  insist  on  two  distinct  reeore»efe*|*** 


his  plea  would  be  bad  for  dBphotT.  — 
that  if  be  insisted  on  the  wrong,  the  a»l»»* 
in  a  capital  case,  take  care  that  lis  did  e*'** 
by  it    Rex  ▼.  Sheen*  2  C  fc  P.  6tt-*«W 

and  Littledale. 
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IT  the  prisoner  could,  have  been  legally  con- 
victed on  the  first  indictment  upon  any  evidence 
that  might  have  been  adduced,  his  acquittal  on 
Lhat  indictment  may  be  successfully  pleaded  to 
l  second  indictment ;  and  it  is  immaterial  whe- 
ther the  proper  evidence  was  adduced  at  the  trial 
>f  the  first  indictment  or  not    Id, 

A  prisoner,  acquitted  of  forgery  on  a  variance 
»etween  the  instrument  produced  in  evidence 
md  that  recited  in  the  indictment,  cannot  plead 
uitreibis  acquit  to  another  indictment  for  the 
iame  offence,  except  the  instrument  be  again  mis- 
-eeited  in  the  same  manner.  Rex  v.  Coogan,  1 
^each,  C.  C.  448. 

A  prisoner  may  plead  u  not  guilty,"  after  his 
pedal  plea  of  autrefois  acquit  is  found  against 
am.   Rex  v.  Welch,  Car.  C.  L.  56. 

Semble,  that  he  may  plead  them  both  at  the 
time.    J& 


In  a  counterplea  of  clergy  it  is  not  necessary 
o  set  out  the  tenor  of  the  indictment  on  which 
he  prisoner  was  convicted  and  received  his 
lergr ;  nor  can  any  defects  in  such  indictment 
*  talcen  advantage  of  on  such  a  plea.  %  Rex  v. 
halt,  1  Leach,  C.  C.  401. 

The  first  count  of  an  indictment  for  murder 
ng  a  male  bastard  child,  stated  that  the  prisoner 
rave  and  administered  a  large  quantity  of  oil  of 
itriftl,  and  forced  the  child  to  take  into  his 
nouth  and  throat  a  large  quantity  of  the  said  oil 
e?  vitriol,  the  prisoner  knowing  that  the  said  oil 
sf  vitriol  would  occasion  the  death  of  the  child, 
rhereby  he  became  disordered  in  his  mouth  and 
brent,  and  by  the  disorder,  ehoeking,  suffocating, 
md  strangling  occasioned  thereby,  languished 
ind  died.  The  second  count  was  for  murdering 
he  child,  by  administering  a  certain  acid  called 
»il  of  vitriol,  and  forcing  the  child  to  take  a  large 
luantity  of  the  said  acid  into  his  mouth  and 
nroat,  by  means  whereof  he  became  injured  and 
lisordered  in  his  mouth  and  throat,  and  incapa- 
tie  of  swallowing  hk  food,  and  died  of  the  inflam- 
nation,  injury,  and  disorder  occasioned  thereby. 
Plea,  that  the  prisoner  had  been  acquitted  for 
nurdering  a  base  infant  male  child,  by  giving 
ind  administering  a  certain  deadly  poison,  to 
sit,  oil  of  vitriol,  and  by  forcing  the  child  to 
ake>  drink,  and  swallow  down  a  Targe  quantity 
H  the  said  oil  of  vitriol,  the  prisoner  Knowing  it 
o  be  a  deadly  poison,  whereby  the  child  became 
tick  and  distempered  in  his  body,  and,  by  the 
nckness  and  distemper  occasioned  thereby,  lan- 
ruished  and  died : — Held  a  good  bar  to  the  in- 
lictment    Rex  v.  Clark,  1B.&B.  473. 

One  was  indicted  in  Middlesex  for  perjury 
sommitfed  in  an  affidavit,  which  indictment,  after 
«tting  out  so  much  of  the  affidavit  as  contained 
he  false  oath,  concluded  with  a  prout  patet  by 
he  affidavit  affiled  in  the  court  of  K.  B.  at  West- 
minster,  dtc^  and  on  this  he  was  acquitted ;  after 
winch  he  was  indicted  aj^ain  in  Middlesex  for 
he  same  perjury,  with  this  difference  only,  that 
the  second  indictment  set  out  the  jurat  of  the 
affidavit,  in  which  it  was  stated  to  have  been 
sworn  in  London;  which  was  traversed  by  an 
averment  that  in  foot  the  defendant  was  so  sworn 


K,  B.  held  that  he  was  entitfed  to  plead  autrefois 
acquit,  for  the  jurat  was  not  conclusive  as  to  the 
place  of  swearing ;  and  the  same  evidence  as  to 
the  real  place  of  swearing  the  affidavit  might 
have  been  given  under  the  first  as  under  the 
second  indictment,  and  therefore  the  defendant 
had  been  once  before  put  in  jeopardy  for  the 
same  offence.    Rex  v.  Emden,  9  East,  437. 

Indictment,  that  the  defendant,  in  the  reign  of 
the  present  king,  kept  a  common  gaming-house: 
plea,  that  defendant  in  the  reign  of  the  present 
king  was  acquitted  upon  an  indictment  for  keep- 
ing a  common  gaming-house  in  the  reign  of  the 
late  king,  against  the  peace  of  our  said  lord  the 
king ;  and  averring  the  identity  of  the  offences : 
demurrer,  concluding  with  a  prayer  of  judgment 
of  respondeat  ouster : — Held,  1st,  that  the  plea 
was  bad,  because  the  indictment  on  which  the 
acquittal  was  founded,  charged  an  offence  com- 
mitted  in  the  reign  of  the  late  king,  and  defen- 
dant could  not  by  averment  show  that  the  offence 
charged  in  both  indictments  was  the  same ;  and 
2nd,  that  the  judgment  on  demurrer  was  final, 
although  the  demurrer  concluded  with  a  prayer 
of  judgment  of  respondeat  ouster.  Rex  v.  zawor, 
5D.&R.499;  3B.&C.503. 

A  plea  of  autrefois  acquit,  which  does  not 
state  the  record  of  acquittal,  is  bad.  On  writ  of 
error,  brought  on  a  judgment  of  conviction  for 
felony  at  the  general  quarter  sessions,  the  court 
will  only  look  to  the  record  of  conviction,  although 
the  justices  return  also  the  record  of  a  former 
acquittal    Rex  y.  Wildey,  1  M.  A,  &  188. 


-CDC.  Dnrtntaza. 

Upon  a  demurrer  to  an  indictment  found  in  an 
inferior  court,  objections  may  be  taken  as  well  to 
the  jurisdiction  of  such  court,  as  to  the  subject- 
matter  of  the  indictment.  Rex  v.  FetmUey,  1  T. 
R.  316. 

And  where  the  caption  of  the  indictment  states 
the  court  of  quarter  sessions,  where  such  indict- 
ment was  found,  to  have  been  held  on  an  impos- 
sible day,  it  is  fatal.    Id. 

It  is  no  objection  on  demurrer,  that  several  dif- 
ferent defendants  are  charged  in  different  eouats 
of  an  indictment  for  offences  of  the  same  nature; 
though  it  may  be  a  ground  for  application  to  the 
discretion  of  the  court  to  quash  toe  imttftimiaf. 
Rex  v.  Kingston  8  East,  41 . 

An  indictment  for  nuisance  is  not  to  be 
qnashed,  but  demurred  to.  Rex  v.  Sutto*,  4 
Burr.  2116. 

On  demurrer  to  an  indictment,  the  superior 
court  will  look  into  the  whole  record.  Rex  v, 
Fearnley,  1  Leach,  C.C.  435. 

It  being  questioned  whether  a  particular  count 
in  an  indictment  for  felony  was  not  bad  on  de- 
murrer, upon  an  objection  that  wonld  be  aided 
by  verdict,  and  this  being  pointed  out  to  the 
judge  before  plea  pieadea,  his  luriisai^  to  sale 
the  public  time,  directed  the  trial  to  pcoseed, 
sayinp  that  if  the  prisoner  should  he  convicted 
on  evidence  winch,  in  his  opinion,  was  applicable 


in  Middlesex,  and  not  in  London:  the  court  oil  to  this  opunt  only ,  he  would  ooosider  it  as  4*. 
Vol.  L  5  F 
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marred  to,  and  allow  the.demurrer  to  be  argued,  |  There  can  be  no  peremptory  chdk&ju  a 
putting  the  prisoner  in  the  same  situation  as  if  oollateral  issues.  Res  v.  Ratelift,  1  W.HmlI 
the  count  had  been  demurred  to  in  the  first  in- 
stance.   Res  v.  Cordy,  3  C.  &  P.  455    Vaughan. 


Besides  the  common  four-day  rule  on  a  defen- 
dant in  misdemeanour,  to  join  in  demurrer  to  his 
plea,  there  must  be  a  peremptory  rule,  giving -him 
a  certain  day  in  the  discretion  of  the  court,  with- 
out which  judgment  cannot  be  signed  against 
him.    Rex  v.  Johnson,  6  East,  583. 


CX.  Or  Jueixb  and  Challenges. 

6  Geo.  4,  e.  50;  7  *  8  Geo.  4,  e.  28,  *.  2.]— 
The  slat.  6  Geo.  4,  c.  50,  repeals  a  great  number 
of  statutes  relating  to  jurors. 

An  Irish  peer  ought  not  to  serve  on  a  grand 
fury,  unless  he  is  a  member  of  the  House  of 
commons,  he  then  behig  to  all  intents  and  par- 
poses  a  commoner.  In  re  Headley  {Lord),  R.  & 
fc.  C.  C.  117. 

A  person  may  serve  on  the  grand  jury  al- 
though he  is  not  a  freeholder.  Anon.  R.&.K.C. 
C.  1 77. 

If  witnesses  go  before  the  grand  jury  without 
being  sworn,  and  the  bill  is  found,  and  the  pri- 
soner tried  and  convicted,  it  is  proper  to  recom- 
mend him  for  a  free  pardon.  Rex  v.  Dickinson, 
R.6z,R.C.C401. 

In  criminal  cases  twelve  jurors  must  appear  on 
the  record.  Rex  v.  St.  Michael  (Inhabitants),  2 
W.  Black,  718. 

The  master  of  the  crown-office,  in  nominating 
the  jury,  selected  the  names  of  the  jurors,  and 
dloV  not  fake  them  by  mere  hazard  or  chance 
from  the  freeholders*  book.  He  also  selected 
tjiose  only  who  had  the  addition  of  "  esquire," 
and  included  some  persons  who  were  in  the  com- 
mission of  the  peace  for  the  county: — Held,  that 
he  was  perfectly  right  in  so  doing.  Rex  v.  Ed- 
Mends,  4  fi.  &  A.  483. 

'  And  he  also  included  in  his  original  nomina- 
tion several  persons  who,  as  grand  jurymen,  had 
found  the  indictment,  and  persisted  m  his  opinion 
as  to  their  sufficiency,  unless  the  crown  would 
-consent  to  abandon  tnem,  which  was  done,  and 
others  were  then  substituted  in  their  places : — 
•Held,  thai  he  was  wrong  in  his  opinion,  but  that 
there  was  no  ground  for  presuming  partiality. 
Md.    {Tfttt  is  new  regulated  by  6   Geo.  4,  c. 

Where  the  sheriff's  officer  had  neglected  to 
summon  one  of  the  special  jurymen  returned  on 
the  panel.*— Held,  that  this  was  no  ground  of 
challenge  to  the  array  for  unindifferency  on  the 
part  of  the  sheriff.  Res  v.  Edmonds,  4  B.  &  A. 
483. 

Upon  a  challenge  for  cause,  the  person  making 
the  challenge  must  be  prepared  to  prove  me  cause. 
Res  r.  Stooge,  1  R.  &  it  C.  C.  51. 

It  is  no  objection  in  arrest  of  judgment  that 
the  sheriff  who  was  the  prosecutor,  returned  the 

B;  it  ought  to  have  been  taken  by  way  of  chal- 
9.    Res  v.  SkeppmTd,lLe*eh,C.C.  101. 


No  challenge,  either  to  the  array  or  to  Ik 
polls,  can  be  taken  until  a  foil  jury  shall  he 
appeared;  therefore  where  the  chaUeogei  « 
taken  previously  they  are  irregularly  nafc,i»i 
out  of  season.  Res  v.  Ednume\  4  B.  t  L 
471. 

The  disallowing  a  challenge  b  not  a  grasi 
for  a  new  trial,  but  for  a  venire  de  now;  ml 
every  challenge,  either  to  the  array  or  to  n 
polls,  ought  to  be  propounded  in  rocnawyto 
it  may  be  put  at  the  time  upon  the  NtoiPrisi 
record ;  so  that  when  a  challenge  it  na\ae 
adverse  party  may  either  demur  or  uwiinpsri, 
or  be  may  deny  what  is  alleged  fi*  sstti  a* 
challenge,  and  it  is  then  only  that  tDenenk 
appointed.    Id. 

There  can  be  no  challenge  to  the  amj.tbs* 
of  the  whole  special  jury  panel,  for  the  tajsasi 
unindifferency  of  the  master  of  the  crowwfo 
he  being  the  officer  of  the  court  expRsif^ 
pointed  to  nominate  the  jury.    Id. 

It  is  not  competent  to  ask  jurymen,  wMsi 
special  or  talesmen,  if  they  have  net,  prnves) 
to  the  trial,  expressed  opinions  hostile  »*»•> 
fondants  and  their  cause,  in  order  to  nasi* 
challenge  to  the  poDs  on  that  ground, tortao 
expressions  must  be  proved  by  extrinsic  eiiae* 
Id. 

Where  the  sheriff's  officer  had  ■*■*» 
summon  one  of  the  special  jurymen  letoasa* 
the  panel:— Held,  that  this  wis  no  p***  * 
challenge  to  the  array  for  unuidmereacy  si  * 
part  of  the  sheriff.    JK. 

Alienage  is  a  ground  of  challenge  to  ft  j**j 
but  if  the  party  has  an  opportonity  ofsstif 
his  challenge,  and  neglect  it,  he  cannot  ew- 
wards  make  the  objection.  Rex  r.  ftrftoa,  t  J- 
&  C.  417 :  &  C.  nom.  Res  v.  Ztossrd,***1 
406. 

Semble,  that  since  6  Geo.  4,  c.  to*  ** 
alienage  is  not  a  ground  of  challenge  eft  *** 
juror.    Id. 

Where,  on  an  indictment  for  the  potto* 
of  a  libel  (appointed  to  be  tsied  by  Mg 
jury),  a  tales  panel  was  quashed  for  ,wj? 
ency  in  the  sheriff: — Held,  that  a  writ  of  *■* 
facias  juratores  might  be  awarded  ••*■*?* 
of  the  county,  although  two  of  the  "P"*^ 
summoned  attended  on  a  former  uusnsjj*' 
upon  a  prayer  for  an  award  of  a  tab*  dc*^ 
stantibus  at  Nisi  Prius,  it  is  not  coaqsi*!* 
the  coroner  or  sheriff  to  select  the  tales**  iw 
among  the  bystanders  accidentally  in  coa*"j 
on  the  contrary,  they  may  be  chosen &*■*"* 
persons  previously  appointed  by  the  «^*F 
sheriff  to  be  in  attendance,  in  ^P*cto,>?lr?i 
tales  would  be  necessary.  Res  v.  Wo*  3  ft** 
311;  9B.&C.104.    See  elm  1  D.  &  * ltt> 


Where  a  special  jury  were  ^^ 

change  of  sheriffii  had  happened  beKte**T 
struck  by  the  parties >~HeR that  thsitf" 
prevent  the  master  from  proceeding  *"*£. 
out  any  directions  from  the  court  *Vst.*" 
lCowp.41*. 


Of  Juries  [CRIMINAL  LAW]      and  Challenges. 


Where  the  place  of  abode  of  a  juryman  was 
stated  to  he  Grafton  Street,  it  was  held  sufficient, 
though  there  are  several  places  of  the  same  name. 
Rex  v.  Stone,  6  T.  R.  531. 

On  the  trial  of  an  information  for  a  libel  only 
ten  special  jurymen  appeared,  and  two  talesmen 
were  accordingly  swocn  to  fill  up  the  jury  :— 
Held,  to  be  no  ground  for  a  new  trial  that  two  of 
the  non-attending  special  -jurymen  named  in  the 
panel  had  not  been  summoned  to  attend,  although 
it  appeared  that  this  fact  was  unknown  to  the 
defendant  until  after  the  trial  was  over.  Rex  v. 
Hknr,  4  B.  &  A.  430. 

Since  the  stat  7  &,  8  Will.  3,  c.  32,  talesmen 
Mm  only  be  taken  from  the  panel  of  the  jury 
mmmoncd  to  try  the  other  causes,  and  not  from 
the  bystanders.  Rex  v.  Hill,  1  C.  <k  P.  667— 
Harrow. 

« 

On  the  trial  of  an  information  in  nature  of  a 
mo  warranto,  which  has  been  made  a  special 
jury  cause,  jurors  who  have  been  summoned  to 
try  the  prisoners  on  the  crown  side  of  the  assize 
ire  not  thereby  qualified  to  act  as  talesmen.  Rex 
r.  Tipping,  1  C.  &  P.  668— Garrow. 

The  warrant  for  a  tales  on  a  trial,  in  a  county 
palatine  must  come  from  the' king's  attorney- 
peneraL    Rex  v.  Lamb,  4  Burr.  2171. 

The  venire  facias  on  a  traverse  of  an  inquisi- 
ion  must  be  returnable  upon  a  general  return, 
ind  not  upon  a  day  certain.  Rex  v.  Roberts,  1 
rVils.  77. 

Upon  the  trial  of  an  indictment  for  a  misde- 
neanour,  which  continued  more  than  one  day, 
he  jury,  without  the  knowledge  or  consent  of 
he  defendants,  separated  at  mpht: — Held,  that 
he  verdict  was  not  therefore  void.  Rex  v.  Kin- 
Mar,  2  a  &  A.  462. 

The  dispersion  of  the  jury  during  the  interval 
>f  an  adjournment  in  case  of  a  misdemeanour 
toes  not  vitiate  their  verdict,  where  there  is  no 
vggestion  of  their  having  been  improperly  prec- 
ised upon  in  the  interim.  Rex  v  Woolf,  1  Chit 
101. 

And  whether  the  jury  shall  or  shall  not  be 
emitted  to  separate  before  verdict,  in  cases  of 
nisdemeanour,  is  a  matter  of  discretion  with  the 
ndge.    Id. 

The  court  will  only  under  particular  circum- 
tances  grant  a  view  in  an  indictment  for  perjury ; 
iut  a  view,  will  be  refused  if  there  be  any  nsk  of 
fas  misleading  the  jury.    Arum.  3  Chit:  422. 

In  an  information  for  'duties  against  the  pro- 
lietors  of  a  glass  manufactory,  the  court  of  Ex. 
hequer  will  not  grant  a  view  of  the  premises, 
there  the  question  may  be  tried  by  the  produc- 
ion  of  a  model*  Ait. -General  v.  tireen,  1  Price, 
30. 

In  general  the  assent  of  all  the  jury  to  the 
rerdict  pronounced  by  the  foreman  in  their  pre- 
ence  and  hearing  is  to  be  conclusively  inferred ; 
ind  no  affidavit  can  in  any  case  be  admitted  to 
he  contrary.  Rex  v.  WooUer,  2  Stark.  Ill— 
Abbott 

A  jury's  representation  in  favour  of  a  criminal, 


after  conviction,  censured    Rex  v;  TkickeU,  3 
Burr.  1696. 

If,  after  indictment,  arraignment,  the  jury 
charged,  and  evidence  given,  on  a  capital  of- 
fence, one  of  the  jurymen  becomes  incapable 
through  Illness  of  proceeding  to  verdict,  the 
court  of  oyer  and  terminer  may  discharge  the 
jury,  and  charge  a  fresh  jury  with  the  prisoner, 
and  convict  him.  Rex  v.  Edwards,  4  Taunt  309 ; 
3  Camp.  207. 

If  a  juror  be  taken  ill  during  the  trial  of  a  pri- 
soner for  felony,  the  jury  may  be  discharged,  and 
the  remaining  eleven,  together  with  a  new  juror, 
re-sworn  to  try  the  prisoner.  Rex  v.  Sealbtrt, 
2  Leach,  C.  C.  620. 

If  a  juryman  is  taken  so  ill  as  to  be  incapable 
of  attending  through  the  trial,  another  juryman 
returned  in  the  panel  may  be  added  to  the  eleven ; 
but  the  prisoner  should  be  offered  his  challenges 
over  again  as  to  the  eleven,  the  eleven  should  be 
sworn  de  novo,  and  the  trial  begin  again.  Rex  v. 
Edwards,  R.  &  R.C.  C.  234 ;  2  Leach,  C.  C.  621, 
n.;  3  Camp.  207,  n.;  4  Taunt  309. 


CXI.  EvrniNCfc 

1.  Confession. 

Unless  a  confession  is  obtained  by  telling  the 
prisoner  it  would  be  better  for  him  to  confess,  or 
worse  for  him  if  he  did  not,  and  unless  it  conies 
within  the  broad  rule  of  threat  or  promise,  it 
ought  to  be  received,  for  the  law  has  gone  far 
enough  as  to  rejecting  confessions.  Rex  v.  Miles, 
Car.  C.  L.  61— Park. 

A  prisoner  ought  to  be  told  by  (be  magistrate, 
that,  if  he  makes  any  statement,  it  may  be  used 
as  evidence  against  him ;  and  that  he  must  not 
expect  any  favour  if  he  confesses ;  but  the  ma- 
gistrate ought  not  to  dissuade  him  from  confess- 
ing.    Rex  v.  Green,  5  C.  &  P.  312— Gurney. 

Confessions,  obtained  in  consequence  of  pro- 
mises or  threats,  cannot  be  given  in  evidence; 
but  evidence  of  facts  resulting  from  such  inad- 
missible confessions  may  be  received.  Rexr. 
WarickshaU,  1  Leach,  C.  C.  263;  2  East,  P.  G. 
658;  &  P.  Rex  v.  Mosey%  1  Leach,  C.  C.  265,  a. 

A  confession  induced  by  saying,  "unless  yon 
give  me  a  more  satisfactory  account,  I  will  take 
you  before  a  magistrate,'*,  or  by  saying,  u  tell  me 
where  the  things  are,  and  I  will  be  favourable  to 
you,"  cannot  be  given  in  evidence.  Rex  v.  Tkomp- 
son,  1  Leach,  C.  C.  291:  &  P.  Rex  v.  Cass,  1 
Leach,  C.  C.  293,  n. 

Where  a  prisoner  said  to  the  officer  in  whose 
custody  he  was,  u  if  you  will  give  me  a  glass  of 
gin  I  will  tell  you  all  about  it:'*— Held,  that* 
confession  made  in  consequence  of  his  having 
received  some  gin  was  inadmissible.  Rex  v.  Sex- 
ton, 2  Russ.  C.  &  M.  645.     . 

A  girl,  accused  of  poisoning,  was  told  by  her 
mistress,  that  if  she  did  not  tell  all  about  it  that 
night  a  constable  would  be  sent  for  in  the  morn- 
ing to  take  her  before  a  magistrate ;  she  then 
made  a  statement,  which  was  held  to  benot  ao> 
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inlssfolo  fe  evidence.  Next  day,  a  constable  was 
Bent  for,  and  as  he  was  taking  her  to  the  magis- 
trate, she  said  something  to  him,  he  having  held 
out  no  inducement  to  her  to  do  so : — Held,  that 
this  was  receivable,  aa  the  former  inducement 
ceased  on  her  being  put  in  the  hands  of  the  con- 
stable. Rex  v.  Richards,  5  C.  &,  P.  318--Bo 
sanquet 

The  committing  magistrate  had  told  a  pri* 
soner  that  he  would  do  all  that  he  could  for  him 
if  he  would  make  a  disclosure ;  after  this,  the 
prisoner  made  a  statement  to  the  turnkey  of  the 
prison,  who  held  out  no  inducement  to  the  pri- 
soner to  confess : — Held,  that  what  the  prisoner 
said  to  the  turnkey  could  not  be  received  in  evi- 
dence, more  especially  as  the  turnkey  had  not 
fiven  the  prisoner  any  caution.  Rex  v.  Cooper, 
C.  &  P.  535— Parke. 

A  man  and  woman  being  apprehended  on  a 
charge  of  murder,  another  woman,  who  had  the 
female  prisoner  in  custody,  told  her,  that  she 
**had  better  tell  the  truth,  or  it  would  lie  upon 
her,  and  the  man  would  go  free :" — Held,  that  a 
declaration  of  the  female  prisoner,  made  to  this 
woman  afterwards,  was  not  receivable  in  evidence; 
Rex  v.  Enoch,  5  C.  &  P.  539— Parke. 

Where  the  prosecutor  asked  the  prisoner,  on 
folding-  him,  for  the  money  which  the  prisoner 
had  taken  out  of  the  prosecutor's  pack;  but  be- 
fore  the  money  was  produced  said,  "he  only 
Wanted  his  money,  and  if  the  prisoner  gave  him 
that,  he  might  go  to  the  devil  if  he  pleased-;" 
upon  which  the  prisoner  took  lis.  6Jrf.  out  of 
his  pocket  and  said,  "  it  was  all  he  had  left  of  it :" 
— Held*  by  five  against  four  of  the  judges,  that 
the  confession  could  not  be  received.  Rex  v.  Jones, 


although  an  inducement  had  been  prevksjif  bsj 
out  by  a  person  in  no  office  or  authority.  Max 

aryer,  ic.  &.  p.  i»— Hoiiock. 

•Any  person's  telling  a  prisoner  that  itwiflk 
better  for  him  to  confess,  wiD  exclude  a  ess* 
sion  made  to  that  person,  although  that  ana 
was  not  in  any  authority,  as  prosecutor,  casta*, 
or  the  like.  Rex  v.  Dunn,  4  C.  &  P.  50-sV 
sanquet :  '8.  P.  Rex  v.  StamgkUr,4Ck?M 

A  constable  said  to  a  person  charged  **■>> 
lony,  "it  is  of  no  use  for  you  tocknjit,fr 
there  is  the  man  and  boy  who  will  saw  tfcj 
saw  you  do  it: — Held,  that  this  was  ssi  a  in- 
ducement as  would  exclude  evidence  of  able* 
prisoner  said.  Rex  v.  Mills,  6C.  kf.M- 
Gurney. 

Several  persons,  one  of  whom  was  the  piss* 
were  summoned  before  the  comnuttkf,  ssjifr 
trate  touching  the  poisoning  of  A.  &  Hs  ** 
son  was  then  specifically  charges1  wat  s»» 
fence.  The  prisoner  was  sworn  and  roast  isTB> 
ment:— Held,  that  this  statement  w»  s*» 
ceivable  m  evidence  against  the  prisoner.  ■** 
Davie,  6C&P.  177— Gurney. 

A  girl  was  charged  with  sdnuoisteas;  asm 
with  intent  to  murder.  The  surgeon  suite* 
uyou  are  under  suspicion  of  this,esi  J*J" 
better  tell  all  you  know."  After  this  she  seat 
statement  to  the  surgeon : — field,  that  that** 
ment  was  not  admissible  in  evidence.  «** 
Kingston,  5  C.  &  P.  387— LittledaJeaidrY* 

The  captain  of  a  vessel  said  to  one  ef  hj 
sailors*  suspected  of  having  stolen  a  *afe*t  *■■ 
unfortunate  watch  has  been  found,  asd  if /■• 
not  tell  me  who  your  partner  was, 


R.  &  R.  C.  C.  152;  &  P.  Rex  v.  Clarke,  Car.  C.  yon  to  prbon  ^^  Wc  get  to  fleses* 


L.  59— Vaughan. 

Where  a  prisoner  was  charged  with  stealing  a 
guinea  and  two  promissory  notes,  and  the  prose- 
cutor told  him  that  it  would  be  better  for  him  to 
confess :— Held,  that,  after  this  admonition,  the 
prosecutor  might  prove  that  the  prisoner  brought 
him  a  guinea  and  a  5L  note,  which  he  gave  up  to 
the  prosecutor,  as  the  guinea  and  one  of  the  notes 
that  had  been  stolen  from  him.  Diss.  Lawrence, 
J.,  and  le  Blanc,  J.  Le  Blanc  being  of  opinion 
that  the  production  of  money  by  the  prisoner  was 
alone  admissible,  and  not  his  saving-  at  the  time 
Jae  prodeoed  one  of  the  notes  "that  it  was  one  of 
the  notes  stolen-  from  the  prosecutor.''  Rex  v, 
Grjffm,  R.  &  R.  C.  C.  158. 

Where,  on  the  apprehension  of  a  prisoner  for 
larceny,  persons  having  nothing  to  do  with  the 
aperehenslon,  prosecution,  or  examination  of  the 
prisoner,  advised  him  to  tell  the  truth  and  con. 
aider  bis  family  :*^Held,  that  sueh  admonition 
was  no  ground  for  excluding  a  confession  made 
an  hour  afterwards  to  the  constable  in  prison. 
Rexi.  Roto,  R.6z,R.C.C.  153. 

•  The  confession  of  a  prisoner  is  evidence,  al- 
though previously  to  it  an  inducement  to  confess 
had  been  held  out  by  another  person,  if  that  per- 
eon  had  no  authority  to  do  so.  Rex  v.  Gibbeme, 
1 G.  &  P.  97— Park. 

So  a  iisifiaeiisi  by  a  prisoner  to  a  constable, 
who  had  held  out  no  mducement,  is  evidence, 


you  are  a  damned  villain,  and  me  gallows  | 
ed  in  your  face : — Held,  that  a  codes 
by  the  sailor  after  this  threat  was  sot 
in  evidence  on  his  trial  for  the  ftftosy.  *** 
Parrot*,  4  C.  &  P.  570— AMersoe. 

A  prisoner  was  in  the  custody  of  A,  a  ess* 
ble ;  R,  another  constable,  cotping  Jstolseis* 
A.  left  it,  and  the  prisoner  immediately  est 
a  confession  to  R:— Held,  that  if  an  p** 
was  in  custody  as  an  accused  Barty^frat^ 
must  be  called  to  prove  that  he  had  sea* 
no  inducement  to  the  prisoner  to  cobsjsj,  saw 
the  confession  made  to  R  is  receinUe** 
dence;  but  if  it  appear  that  the  prisoner*** 
then  in  custody  on  any  charge,  bat  e*** 
tained  as  an  unwilling  witness,  it  will  art** 
nessary  to  call  A.  If  a  prisoner  makei it** 
.  fession  to  a  constable,'  who  takes  down  s»JJ 
says,  and  the  prisoner  signs  it,  this  PIP?**j' 
read  by  the  officer  of  the  court  J&*  r.  Ssst* 
4  C.  Sl  P.  548— Patteson. 

Where  a  prisoner,  committed  ea  a  cfaaf^ 
murder,  sent  for  the  chaplain  to  pray  *j"J? 
who  told  him,  that,  as  the  minister  of  w4* 
ought  to  warn  him  not  to  add  sin  to  *a  r 
attempting  to  dissemble  with  God,  aaa*  oat 
would  be  important  for  him  to  coofesi  **•* 
before  God,  and  to  repair  as  &r  aa  *** 
any  injury  be  had  done.    The  chaslaaW <* 


interviews  with  the 


sad 


Evidmc*. 
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bed  made  a  great  imprevfcm  on  him,  but  dis.|show  -that  at  the  time  the  prisoner  made  the 
...,.,,.       ,  ....  i.       statement  he  was  under  examination  on  charge 

of  felony: — Held,  that  this  examination  could 
not  be  used  as  such,  bat  that  the  clerk  to  the 
magistrate  might  state  what  the  prisoner  said, 
using  the  paper  to  refresh  his  memory.  Rex  v. 
Tarrant,  6  C.  &  P.  182— Patteson. 

Confessions  are  strong  evidence  against  a  pri- 
soner, if  they  be  voluntary,  and  made  without 
threat  or  promise;  and  if  they  are  not  so,  they 
cannot  be  received.  HalVs  case,  1  PhiL  Evid. 
103. 

And  if  a  confession  has  been  obtained  from  a 
prisoner  by  undue  means,  any  statement  after- 
wards made  by  him  under  the  influence  of  that 
confession  cannot  be  received.  Rex  v.  Whit*,  X 
PhiL  Evid.  104. 

But  it  is  no  objection  that  it  was  made  after  an 
admonition  from  a  stranger  that  he  ought  to  tell 
the  truth.    Rex  v.  Awe,.!  Phil.  Evid*  104. 


tmcuy  told  bun  he  did  not  wish  him  to 
After  this  the  prisoner  made  two  confessions  to 
the  jailor  and  the  mayor,  after  having  been 
warned  of  the  consequences-  by  both  these  per- 
ions  >— Held,  these  confessions  were  good  evi- 
dence and  rightly  received.  Rex  v.  Ctukum,  Car. 
C.  L.  51;  R.  &  M.  C.  C.  R.  186. 

A  confession  obtained  without  threat  or  pro- 
mise from  a  boy  fourteen  years  old,  by  questions 
put  by  a  police  officer  in  whose  custody  the  boy 
**S  on  a  charge  of  felony,  and  when  lie  had  no 
bod  for  nearly  a  whole  day,  held  rightly  received. 
Hex  v.  Thorium,  1R.&M.  C.  C.  27. 

A  voluntary  confession  of  felony  made  by  a 
Mrisoner  on  his  examination  before  a  magistrate, 
ind  reduced  by  the  magistrate  into  writing,  may 
ie  given  in  evidence  on  the  trial,  though  the  ma- 
^stratehasnejrlected,and  the  prisoner  has  refused, 
o  sign  it.    Rex  v.  Lambe,  2  Leach,  a  C.  552. 


A  prisoner  before  the  committing  magistrate      jjor  under  a  mistaken. supposition  that  some  of 


Bade  a  statement,  which  by  mistake  was  written 
a  the  information  book,  and  beaded  Mthe  infbr 
nation  and  complaint  of  R.  Bn"  &e* : — Held,  that 
t  was  not  receivable  in  evidence,  although  the 
nistake  could  have  been  explained  by  the  mains- 
rate's  clerk.  Rex  v.  BenUey,  6  a  &  P.  148— 
vurney. 

The  confession  of  a  prisoner  before  a  magist- 
rate is  a  sufficient  ground  to  warrant  a  convic- 
iom  although  there  is  no  positive  proof  aliunde 
bat  the  offence  was  committed.  -  Rex  v.  White, 
L  &  R.  C.  C.  508:  &  P,  Rex  v.  Tippet,  R.  &  R. 
\  C.  509. 


At  least  if  there  is  probable  evidence  that  it 
rae  committed.    Id. 

A  magistrate  may  give  evidence  of  what  a  pri 
oner  said  at  examinations  before  him,  although 
inch  of  what  he  said  was  in  answer  to  questions 
ut  by  the  magistrate,  no  threat  or  promise  being 
sod,  and  the  prisoner  had  refused  to  sign  the 
lagistrate's  notes  of  the  examination,  on  the 
round  that  they  were  an  incorrect  account  of 
ie  transaction.  Rex  v*  Jones,  Car.  C.  L.  13 — 
layley,  Gaselee,  and  Vaughan. 

And  the  magistrate  may  refresh  his  memory 
'om  the  notes.    Id, 

Mi  notes  taken  by  the  solicitor  for  a  proeecu- 
on,  on  the  examination  of  a  prisoner  before  a 
lagistrate,  and  by  his  direction,  may  be  read  in 
ridence  at  the  trial,  though  not  signed  either  by 
ie  priaoner  or  the  magistrate.    Rex  v.  Thomas, 

Leach,  C.  C.  637:  &  P.  Rex  y.  Bradbury,  2 
•each,  C  C  639,  n. 

A  prisoner  charged  with  felony  made  a  state 
lent  before  the  committing  magistrate,  which 
>aa  taken  down  in  writing*,  but  not  signed  by  the 
risoner: — Held,  that  the  magistrate's  clerk 
tight  give  evidence  of  what  the  prisoner  said, 
sing  that  which  was  taken  down  to  refresh  his 
lemory.    Rex  v.  Pressly,  6  C.  &  P.  183— Patt 

A  prisoner  charged  with  felony  made  a  state- 
lent  before  the  committing  magistrate,  which 
-as  taken  down  and  signed  by  the  prisoner,  but 
nothing  on  the  face  of  the  paper  to 


his  accomplices  were  in  custody.  Rex  v.  Barley, 
1  PhiL  EvidV  104. 

Nor  that  the  prosecutor  first  desired  him  to 
speak  the  truth,  and  suggested  that  he  had  better 
speak  out,  if  the  magistrate  or  his  clerk  cheeked 
the'prosecutor,  and  desired  the  prisoner  not  to 
regard  him,  but  sat  what  he  thought  proper. 
Rex  v.  Edwards,  1  PhiL  Evid.  104. 

Nor  that  the  constable's  assistant  told  him  it 
would  be  better  to  confess,  if  the  magistrate  be- 
fore whom  he  was  examined  on  the  following  day 
frequently  cautioned  him  to  say  nothing  against 
himself.    Rex  v.  Ungate,  1  PhiL  Evid*  105. 

Nor  where  a  constable  had  held  out  hopes 
which,  upon  inquiry,  were  dissipated  by  the  ma- 
gistrate, the  prisoner,  although  he  at  first  de- 
clined to  confess,  afterwards  did  so  to  another 
constable.    Rex  v.  Rosier,  1  PhiL  Evid.  105. 

Nor  that  the  wile  of  the  constable  had  induced 
him  to  confess  by  holding  out  hopes,  because  she 
could  not  be  supposed  by  him  to  have  any  power. 
Rex  v.  Hardwiek,  1  Phil.  Evid.  105. 

An  examination  of  a  prisoner  charged  with  a 
felony  taken  without  threat  or  promise,  by  ques- 
tions put  by  the  magistrate,  is  notwithstanding 
admissible  in  evidence.  Rex  v.  JSUie,  1  R,  &  Jf, 
432— LHtledale. 

Where  a  prisoner  in  a  jail  on  a  charge  of  fe- 
lony asked  the  turnkey  of  the  jail  to  put  a  letter 
in  the  post  for  him,  and  after  his  promising  to  do 
so  the  prisoner  gave  him  a  letter  addrosscctto  hif 
father,  and  the  turnkey,  instead  of  putting  it  into 
the  post,,  transmitted  it  to  the  prosecutor  :-~Held* 
that  the  letter  was  admissible  in  evidence  Against 
the  prisoner,  notwithstanding  the  manner  in 
which  it  was  obtained.  Rex  v.  Derringion,  2  C* 
&,P.  418— Gartow. 

After  the  examination  of  a  prisoner  before  a 
magistrate  on  a  charge  of  felony  had  been  taken 
down  and  read  over  to  him,  and  he  was  told  that 
he  might  sign  it  or  not,  but  be  declined  to  do  so: 
— Hem,  that  it  could  not  be  read  in  evidence 
against  him.  Rex  r.  TelicoU,  2  Stark,  483— 
Wood. 
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A  prisoner's  confession  is  sufficient  ground  fori  because  the  prosecutor  ma  it  in  eriomee;  U 
a  conviction,  although  there  is  no  other  proof  of  they  ought  to  consider  new  far  it 


his  having  committed  the  offence,  or  of  the  of- 
fence having  been  committed,  if  that  confession 
was  in  consequence  of  a  charge  against  the  pri- 
soner.   Rex  v.  Eldridge,  R.  £  R.  C.  C.  440. 

Especially  if  there  is  evidence  that  he  had  been 
desirous  to  keep  out  of  the  way  of  the  person 
upon  whom  the  offence  is  supposed  to  have  been 
committed:  or  if  any  of  his  companions  under 
the  same  charge  have  attempted  to  do  so.  Rex 
v.  Fattner,  R.  &  R.  C.  C.  481. 

A  prisoner,  indicted  for  stealing  two  heifers, 
said:  "I  drove-  away  two  heifers  from  'the 
World's  End  Dolver/  n  (i.  e.  Fen.)  The  prose- 
cator's  farm  was  called  by  that  name,  but  he 
could  not  swear  that  there  was  not  any  other  of 
the  same  name  in  the  neighbourhood: — Held,  in- 
sufficient  to  warrant  a  conviction.  Rex  v.  7Y^s, 
5  C.  <fc  P.  167— Lyndhurst 

.Where  a  knowledge  of  any  fact  is  obtained  by 
means  of  a  confession  which  cannot  bo  received, 
the  party  should  be  acquitted ;  sinless  the  fact 
would  be  sufficient  to  warrant  a  conviction  with- 
out any  confession  leading  to  it  Rex  v.  Harvey, 
3  East,  P.  C.  658-rEldon. 


with  the  rest  of  the  evidence,  and  wbetfer  tss 
believe  it  to  be  really  true.  Rex  v.ftfstort4C 
&  P.  397— Park  &  Garrow. 

A.  was  indicted  for  the  murder  of  H.  ft  «■ 

Sened  that  An  having  malice  against  P,  W 
.  to  murder  him,  and  that  H.  did  so,  bat  tat 
H.  being  detected,  A  had  murdered  R  to  s» 
vent  a  discovery  of  his  (A'b)  goilt  lespeenr  as 
murder  of  P.  Evidence  was  grven  of  tnmss 
of  malice  used  by  A.  towards  P.jsndilsatos! 
that  the  prosecutor  might  also  give  erissei  to 
show  that  H.  was,  in  fact,  the  person  bj  whsi 
P.  had  been  murdered.  Rex  v.  Clewed  4C4  P. 
221— Littledale. 


If  a  confession  be  improperly  obtained,  it  is  a 
ground  for  excluding  evidence  of  the  confession, 
and  of  any  act  done  by  the  prisoner  in  conse- 
quence towards  discovering  the  property,  unless 
the  property  is  actually  discovered  thereby.  Rex 
v.  Jenkins,  R.  Sl  R.  O.  C.  492. 

A,  gave  a  mortal  blow  to  B.  his  master,  who 
took  out  a  warrant  against  A.  for  an  assault 
The  charge' of  assault  was  heard  under  this  war 
rant  before  Mr.  D.  and  another  magistrate,  who 
'summarily  convicted  A  of  the  assault  What 
Was  said  by  A.  and  B.  before  the  magistrates  was 
not  taken  down  in  writing.  *  B.  died : — Held,  that 
on  the  trial  of  A.  for  the  murder  of  &,  Mr.  D. 
might  give  evidence  of  what  B.  said  in  the  pre- 
sence of  A.  at  the  hearing  before  the  magistrates 
of  the  charge  of  assault,  and  of  what  A.  said  in 
answer  to  it.  Rex  v.  Edmunds,  6  C.  <fc  P.  164— 
Tindal. 


If  the  declaration  of  the  prisoner,  in  which  she 

asserts  her  innocenoa,  be  given  in  evidence  on  the ©-- »  -     ..  ^ 

part  of  the  prosecution,  and  there  be  evidence  of  when  *<*&  m  evidence,  most  be  www** J? 
other  statements  confessing  guilt,  the  judge  will  nameB  in  it,  just  as  U  is,  and  the  <■**"* 
leave  the  whole  of  the  conflicting  statements  to  «>?*  m«8t  w*  »y  tt*?<rtheT  P****  Tii 
the  jury  for  their  consideration ;  hut  if  there  be 
in  the  whole  case  no  evidence  but  what  is  com- 
patible with  the  assertion  of  innocence  so  given 
in  evidence  for  the  prosecution,  the  judge  will 
direct  an  acquittal    Rex  v.  Jonee,  2  C.  &P.  629 
— Boeanquet 


A  person  charged  with  murder 
fession  before  toe  coroner.  It  appeared  Art,  it- 
fore  he  made  this  confession,  R,  who  an  «A 
a  clergyman  and  a  magistrate,  had  bad  si  tow- 
view  with  him :— Held,  that  the  piusuern  vat 
not  bound  to  call  B.  before  they  pat  in  1st  os> 
fession,  but  that  it  would  be  frir  fir  tsen  to* 
so ;  and  that  if  the  prosecutors  did  not  od  l» 
the  prisoner  might  call  him  before  the  earns* 
was  read,  to  prove  that  some  imliiif  sasst  ss 
held  out.    Id. 

A*,  a  prisoner  charged  with  nrarder,  wised 
by  B.,  who  was  both  a  magistrate  asd  a  daj*> 
man;  B.  told  him,  that  if  he  was  not  the  sf» 
who  struck  the  fetal  blow,  and  be  wwJi  told 
he  knew,'  he  (B.)  would  use  bis  eadeavoan  ss 
influence  to  prevent  anything  from  bippeasj* 
him;  and  that  if  he  (A)  did  not  make  a  ssa> 
sure,  some  one  else,  would  probably  doaa  *4* 
this  JJ.  wrote  to  the  secretary  of  stale,  vs>» 
turned  an  answer  that  mercy  ooaU  sot  W* 
tended  to  A;  which  answer  was  cobs* 
by  B.  to  A.  After  this  A.  sent  fir  the 
and  wished  to  make  a  statessent  las 
told  him  that  if  he  did  so,  H  weuld  be  ■**  ■ 
evideoee  against  him.  The  prisoner  bbA  »•* 
fession : — Held,  that  this  cunfosskm  wsi  »fts> 
sible.    Id, 

If  a  prisoner,  in  a  confession  made  saaa» 
coroner,  which  is  taken  down  in  writing  sssfe 
the  names  of  two  other  persons  wbo  iff  * 
charged  with  the  same  offence,  the 


If  a  prosecutor  prove  in  evidence  a  declaration 
made  by  a  prisoner,  it  becomes  evidence  for  the 

prisoner  as  well  as  against  him,  but  like  all  other  . .     .-      r^, 

evidence,  the  jury  may  give  credit  to  one  part  of  prisoner  did  more  than  is  stated  m  the  t0*~ 
it  and  not  to  another.  Rex  v.  Higgiru,  3  C.&P.  there  ought  to  be  some  evidence  to  ssst  ■» 
6d3^-Parke.  Mi. 


third  person,*1  instead  of  reading  the  ssss*  * 

If  a  prisoner,  charged  with  murder,  *9** 
confession,  which  is  read  in  er*°^el^ 
him,  that  he  was  present  at  the  murder,  sjt** 
no  part  in  the  commission  of  it,  tbia  ■«"**? 
for  him  as  well  as  against  him;  bat  the  jssjc** 
not  direct  an  acquittal,  as  the  jury  —J  ^* 
one  part  of  the  confession  and  disbelieve  as*** 
however,  if  it  is  meant  to  be  charged  Aet  ■ 


If  a  prosecutor  give  in  evidence  a  declaration      If  a  prisoner  is  brought  before  a 
made  by  a  prisoner  exculpatory  of  himself,  the  his  statement  ought  not  to  be  taken  nil  m* 
jury  are  not  bound  to  take  this  to  be  true  merely  den<»  against  him  is  gojie  through  e**1*"^ 
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hen  be  asked  if  he  has  anything  to  my  in  an- 
wer  to  the  charge.  Rex  v.  Fagg,  4  C.  &  P. 
►66— Gorrow. 

A  prisoner,  when  before  the  committing  ma. 
pstrate^was  sworn  by  mistake,  he  being  sup- 
weed  to  be  a  witness;  as  soon  as  the  mistake  was 
liscovered,  the  deposition  which  was  begun  was 
lestroyed,  and  the  prisoner  cautioned.  After  this 
te  made  a  statement: — Held,  that  such  statement 
ras  receivable  in  evidence.  Rex  v.  Webb  and 
Toddard,  4  C.  &  P.  564— Garrow. 

A  statement  relating  to  an  offence,  made  upon 
ath  by  a  person  not  at  the  time  under  suspicion, 
I  admissible  in  evidence  against  him,  if  he  be 
Aerwards  charged  with  the  commission  of  it 
lex  v.  Ttooy,  5  C.  A.  P.  530-^Vaagfcan. 

When  before  the  committing  magistrate  one 
f  the  prisoners  was  examined  as  a  witness 
gainst  the  other : — Held,  that  what  that  prisoner 
aid  before  the  magistrate  could  not  be  given  in 
vidence  on  the  trial  Rex  y.  Davis,  6  C.  &  P. 
90— Gurney. 

Oh  the  trial  of  a  prisoner  who  has  made  before 
magistrate  a  voluntary  confession  of  his  guilt, 
revioU8  to  the  conclusion  of  the  evidence  against 
im,  which  confession  is  taken  down  in  writing, 
nd  signed  by  the  prisoner,  and  attested  by  the 
lagistrate's  clerk,  the  proper  course  is,  for  the 
terk  to  give  evidence  of  the  prisoner's  state, 
loots,  refreshing  his  memory  by  the  written 
•per.  Rex  v.  BeU,  5  C.  &  P.  168— -Tenterden 
ndGaaelee. 

A  prisoner  being  under  examination  before  a 
aagistrate  on  a  charge  of  felony,  a  statement 
ras  made  in  his  presence  by  the  solicitor  for  the 
irosecution,  which  the  witness  called  to  prove  it 
aid  he  believed  had  been  taken  down  in  writing: 
-Held,  that  under  these  circumstances  parol  evi- 
ience  of  the  statement  was  not  admissible  on  the 
rial  of  such  prisoner.  Rex  v.  HolUngthead,  4  C. 
a  P.  242— Vaughan. 

It  is  to  be  presumed  that  what  is  stated  on 
ath  before  a  magistrate  is  taken  down  in  writ- 
sg,  and  therefore  parol- evidence  of  such  a  state- 
lent  is  not  receivable,  unless  it  be  first  shown 
lat  it  was  not  so  taken  down.  Phillips  v.  Wim- 
aro,  4  C.  &  P.  273— TindaL 

Where  the  examination  of  a  prisoner  by  a  co- 
oner  was  inadmissible  on  account  of  an  lrregu- 
irity  in  the  mode  of  taking  it,  the  coroner  was 
llowed  to  give  parol  evidence  of  what  the  pri- 
mer said  on  the  occasion  of  his  examination. 
lex  ?.  Reed,  1  M.  &  M.  403— TindaL  [As  to 
that  was  Ms  nature  of  this  irregularity,  the  re- 
nt gives  no  information,] 

If  a  letter,  written  by  one  of  several  prisoners, 
e  read  in  evidence,  and  in  this  letter  the  names 
f  the  other  prisoners  be  mentioned,  these  names 
lust  not  be  omitted  in  the  reading  of  the  letter, 
ut'the  judge  will  teO  the  jury  to  pay  no  atten- 
ion  to  the  Tetter,  except  so  far  as  it  affects  the 
rriter.  Rex  v.  Fletcher  and  others,  4  C.  &.  P. 
50— Littledale. 

if  a  witness  give  evidence  of  a  conversation 
tfth  a  prisoner,  in  which  that  prisoner  says  some- 


thing implicating  another  prisoner,  the  witness, 
in  giving  his  evidence,  must  not  omit  the  name 
of  such  other  prisoner  and  say  "  another  person," 
but  must  give  the  conversation  exactly  as  it  oc- 
curred, and  the  judge  will  tell  the  jury  that  is 
not  evidence  against  such  other  prisoner.  Rex 
v.  Hearne,  Cotton,  and  Cox,  4  C.  &  P.  215— Lit- 
tledale :  &  P.  Rex  v.  Walkley,  6  C.  &  P.  175— 
Gurney. 

Parol  evidence  may  be  given  to  add  to  the 
written  examination  of  a  prisoner  taken  by  a  ma* 
gistrate.    Rex  v.  Harris,  M.  C.  C.  R.  338. 

2.  Accomplices. 

A  prisoner  ought  not  to  be  convicted  upon  the 
evidence  of  any  number  of  accomplices,  uncon- 
firmed by  other  testimony.  Rex  v.  Noakes,  5  C. 
<fc  P.  326— Littledale,  fiolland,  and  Alderson. 

Although  all  persons  present  at  and  sanction- 
ing a  prize  fight,  where  one  of  the  combatants  is 
killed,  are  guilty  of  manslaughter,  as  principals  in 
the  second  degree;  yet  they  are  not  Buch  accom- 
plices as  to  require  their  evidence  to  be  confirm. 
ed,  if  they  are  called  as  witnesses  against  other 
parties  charged  with  the  manslaughter.  Rex  v. 
Hargrove*,  5  C.  &  P.  170— Tenterden. 

An  accomplice  may  give  evidence  before  a 
grand  jury  to  rapport  an  indictment  against  a 
particeps  criminis ;  and  a  bill  so  found  is  good, 
although  the  accomplice  be  not  previously  ad- 
mitted a  witness  for  the  crown,  and  was  carried 
from  prison  before  the  grand  jury  by  means  of  a 
surreptitious  and  illegal  order.  Rex  v.  Dodd,  1 
Leach,  C.  C.  155. 

For  the  necessity  of  some  legal  authority  for 
the  removal  only  regards  the  justification  of  the 
jailor.    Id* 

If  the  jury  believe  the  testimony  of  an  accom- 
plice, they  may  convict  of  a  capital  offence,  though 
such  testimony  stands  uncorroborated.  Rex  v. 
Attwood,  1  Leach,  C.  C.  464. 

An  accomplice  does  not  require  a  confirmation 
as  to  the  person  he  charges,  if  he  is  confirmed  as 
to  the  particulars  of  his  story.  Rex  v.  Birkett, 
R.  &  R.  C.  C.  251. 

The  practice  of  not  calling  upon  a  prisoner  to 
defend  himself  against  the  single  uncorroborated 
testimony  of  an  accomplice,  is  rather  a  matter  of 
discretion  with  the.  court,  than  a  general  rule  of 
law ;  and  a  prisoner  may  be  convicted  on  such 
testimony  if  the  jury  believe  the  witness.  Rex 
v.  Durham,  1  Leach,  C.  C.  478. 

On  an  indictment  against  principals  and  acces- 
sories, the  case  against  the  principal  was  proved 
by  the  testimony  of  an  accomplice,  who  was  con- 
firmed as  to  the  accessories,  but  not  as  to  the 
principal.  The  jury  wore  directed  to  acquit  the 
prisoners.  Rex  v.  Bell,  1  M.  &,  M.  32&— Little- 
dale. 

The  information  of  a  dead  accomplice  may  be 
read  in  evidence  against  a  prisoner.  Rex  v.  West- 
beer,  1  Leach,  C.  C.  12. 

An  accomplice,  who  is  a  witness  for  the  crown,  - 
is  not  entitled  as  a  matter  of  right  to  be  exempt 
from  being  prosecuted  for  other  offences  at  the 
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same  assises,  at  which  he  had  been  anch  witness.  | 
Rex  v.  Lee,  R.  &,  R.  C.  C.  361 :  S.  P.  Rex  v. 
Brtmtoii,  R.  &,  R.  C.  C.  454. 

An  accomplice  who  has  been  admitted  by  the 
magistrate  as  a  witness  for  the  crown  is  not 
thereby  exempted  from  prosecution,  and  it  de- 
pends upon  his  making  a  full  disclosure  of  the 
joint  guilt  of  himself  and  his  companions  whe- 
ther the  King's  Bench  will  admit  him  to  bail 
that  he  may  apply  for  a  pardon.  Rex  v.  Rudd, 
1  Leach,  G.  C.  115. 

For  it  depends  upon  the  bona  fide  behaviour  of 
an  accomplice  who  has  turned  King's  evidence, 
whether  the  court  of  K.  &  will  admit  him  to  bail 
that  he  may  apply  for  a  pardon.    Id. 

If  the  testimony  of  an  accomplice  be  confirmed 
so  far  as  it  relates  to  one  prisoner,  but  not  as  to 
another,  the  one  may  be  convicted  on  the  testi- 
mony of  the  accomplice,  if  the  jury  deem  him 
worthy  of  credit  Hex  v.  Dawber,  3  Stark.  34, 
35,  n. — Bayley. 

And  the  corroboration  of  the  evidence  of  an 
accomplice  need  not  be  on  every  material  point, 
bat  must  be  so  confirmed  as  to  convince  the  jury 
that  his  statement  was  correct  and  true.  Rex  v. 
Barnard,  1  C.  &.  P.  88— Hullock. 

A  person  indicted  for  a  misdemeanour  may  be 
legally  convicted  upon  the  uncorroborated  evi- 
dence of  an  accomplice.  Rex  v.  Jones,  2  Camp. 
132 — Ellenborough. 

And  where  there  is  not  sufficient  evidence  to 
criminate  a  prisoner  on  the  depositions  taken  be- 
fore a  magistrate,  an  accomplice  may  be  admit- 
ted as  king's  evidence,  before  the  bill  is  presented 
to  the  grand  jury.  Rex  v.  Barnard,  1  C.  At  P. 
87— Hullock. 

The  equitable  claim  of  an  accomplice  to  a  par- 
don, on  condition  of  his  making  a  full  and  fair 
confession,  does  not  extend  to  prosecutions  for 
other  offences  in  which  he  was  not  concerned 
with  the  prisoner ;  with  respect  to  such  offences, 
therefore,  he  is  not  bound  to  answer  on  cross- 
examination.  Lee's,  Duct's,  and  WesVs  cases, 
1  PhiL  Evid.  37. 

An  accomplice,  who,  in  a  case  out  of  the  sta- 
tutes, is,  under  the  practice  allowed,  admitted  by 
the  justices  of  peace  as  a  witness,  and  is  after- 
wards prosecuted,  has  only  a  claim  to  the  mercy 
of  the  crown,  founded  on  an  express  or  implied 
promise  of  the  magistrate  on  a  condition  per- 
formed ;  and  it  depends*  on  his  conduct  fully  and 
fairly  disclosing  the  joint  guilt  of  himself  and  his 
companions,  whether  the  court  will  admit  him 
to  bail,  that  he  may  apply  for  a  pardon.  Rex  v. 
Rudd,  Cowp.  331. 

In  cases  out  of  the  statutes,  an  accomplice  fully, 
and  fairly  disclosing  the  joint  guilt  of  himself 
and  his  companions,  and  who  iB  admitted  a  wit- 
ness, and  does  give  evidence,  ought  not  to  be 
prosecuted  for  his  own  guilt,  so  disclosed ;  nor 
perhaps  for  any  other  offence  accidentally  omit- 
ted by  him.    Id. 

But  if  prosecuted,  he  cannot  plead  this  in  bar, 
nor  avail  himself  of  it  upon  his  trial ;  but  he  may 
apply  to  the  court  to  put  off  the  trial,  that  he  may 
have  time  to  apply  for  *  pardon.    Ia\ 


3. 

It  is  the  duty  of  a  magistrate  to  return  toll 
judge,  not  only  the  depositions  of  witness  si 
also  any  confession  taken  down  at  ntde  era 
prisoner ;  and  it  is  no  excuse  for  not  dssf  a, 
that  the  confession  was  wanted  to  be  ssskss 
the  grand  jury.  Res  v.  lUissw,  SCkf.M 
— Vaughan. 

A  grand  jury  cannot,  on  a  suspicion  tni  tk 
witness  has  been  tampered  with  by  the  prion, 
receive  in  evidence  his  written  exptaifa ass 
of  his  parol  testimony,  for  the  purpottsfsssf 
a  bill.    Dcnfys  case,  1  Leach, CLC514 

A  deposition  of  the  deceased  is  tesssUe  a 
a  case  of  murder,  although  taken  wbes  1st  si 
soner  was  charged  with  another  ooeooe,tsi  i 
though  the  greater  part  of  it  had  sees  isssi 
into  writing  during  his  absence,  uippeuiejfti 
the  deceased  was  afterwards  re-sworn  is tt«*> 
soner's  presence,  the  deposition  then  md  •» 
and  stated  by  the  deceased  to  be  caned,*** 
prisoner  asked  whether  he  had  anj  qaeassi 
put— Diss.  Abbott.    Jfc*f.  Santa,  1UR.CX 

339;  2  Stark.  208. 

An  information  before  a  justice,  msfe  frjj 
deceased  on  oath  in  the  presence  of  the  stsj* 
may  be  given  in  evidence  on  the  trial,  tk^" 
informant  was  not  apprehensive  of  destk," 
though  the  information  be  signed  by  ones>p> 
trate  only.  Rex  v,  Radbourne,  1  Le*±,CC 
458;  1  East,  P.  C.  356. 
.  Parol  evidence  cannot  be  received  of  «•■> 
mation  before  a  magistrate,  either  in  sfcjj  f 
misdemeanour,  unless  evidence  be  P*VJv| 
was  not  reduced  into  writing.  Bex  t.  fssm 
1  Leaah,  C.  C.  202. 

Parol  evidence  cannot  be  given  of  1st  tn» 
nation  of  a  prisoner  taken  before  a  n*fj*f 
for  it  must  be  intended  that  it  was  ^n*"* 
as  the  law  requires.  Rex  v.  Jfcsw,  1 »; 
C.  309:  S.P.Rex  v.  Hmxm**,  1  U*  cc 
310,  n. 

Depositions  taken  before  the  coroner  •«■» 
quisition  of  murder,  cannot  be  read  n  *■■* 
on  the  trial  of  the  indictment,  tboaf^tht**; 
nents  are  dead,  if  they  are  not  sfr»M7* 
coroner,  or  if  signed,  and  his  l*00**1*?/.,- 
not  be  proved.    Rex  v.  England,  2  Usts,ui- 

770. 

The  depositions  of  a  deceased  witaesj*? 
not  taken  wholly  in  the  Vrimsa^Jn'^§\ 
admissible,  if  the  party  was  re-sworn, "j"^ 
positions  read  and  signed  in  his  P**9**,, 
v.  Smith,  2  Stark.  208— Richards;  Hok» 

The  deposition  of  a  witness  taken  in*, 
proceeding,  in  the  presence  of  the  ptf?*\ 
charged,  is  not  admissible  on  another  P1**"? 
against  that  party,  on  the  ground  that  he**F 
sent,  and  had  the  opportunity  ofcfOJMJ*,f^ 
Malin  v.  Andrews,  1M.&M.  3Jfr-P»* 

IC  in  a  case  of  felony,  a  witness  •*  ■*■* 
cution  is  too  ill  to  attend  the  essuee,  *j  ^ 
good  ground  for  postponing  the  triiw  k*,^ 
not  authorise  the  reading  the 
witness  taken  before  the 
tisosge,  5  C  ft.  P. 
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But  where  the  prosecutrix  in  a  case  of  felony 
was  bedridden,  and  there  was  no  probability  that 
she  would  be  even  able  to  leave  her  house,  the 
judge  admitted  her  deposition  before  the  magis- 
trate, the  same  as  if  she  were  dead.  Rex  v.  Hogg, 
6  G  <fc  P.  176— Gurney. 

A  justice  of  the  peace  should  not  allow  depo- 
sitions to  be  framed  in  the  words  of  a  clause  in  a 
statute  under  which  the  party  is  committed. 
MUU  v.  ColleU,  3M.&P.  242. 

4.  Competency  of  Witnesses, 

9  Geo.  4,  c.  32,  a.  2. 

If  two  be  guilty  of  a  murder,  and  one  be  in- 
dicted and  the  other  not,  the  party  not  indicted  is 
a  good  witness  for  the  crown.  Rex  v.  Tinckler, 
I  East,  P.  C.  354. 

A  principal  felon  was  a  competent  witness  on 
the  stat  22  Geo.  3,  c  58,  against  an  accessory 
for  receiving  stolen  goods.  Rex  v.  Hatiam,  1 
Leach,  C.  C.  418 ;  2  fast,  P.  C.  732. 

A  person  convicted  on  an  indictment  for  a 
conspiracy  cannot  be  a  witness.  Rex  v.  Priddle, 
1  Leach,  C.  C.  442. 

A  convict  on  the  31  Geo.  2,  c  10,  for  taking  a 
fidse  oath,  eVo,  who  is  pardoned  before  judgment, 
is  a  competent  witness  against  the  person  who 
suborned  him  to  take  such  oath;  for  by  the  al- 
lowance of  the  pardon  he  is  restored  to  his  former 
competency  and  credit  Rex  v.  ReiUy,  1  Leach, 
CC.454. 

[See  Rex  v.  CoUino,  2  Leach,  C.  C.  829,  ante, 
Oftencxs  exl4TO»  to  tub  Coik^— Competency 
of  Witne**,  73a] 

In  all  cases  of  personal  injuries  committed  by 
the  husband  or  wife  against  each  other,  the  in- 
jured party  is  an  admissible  witness  against  the 
other.    Rex  v.  Jogger,  1  East,  P.  C.  455— Buller. 

To  give  evidence  against  a  prisoner  under  a 
hope  that  the  conviction  of  such  prisoner  will  tend 
to  procure  the  pardon  of  a  husband  convict,  goes 
to  the  credit  and  not  to  the  competency  of  the 
witness.    Rex  v.  Rudd,  1  Leach,  C.  C.  115, 127. 

A  person  who  is  discovered  (though  by  means 
of  an  improper  confession)  to  have  purchased 
stolen  property,  is  a  competent  witness  to  prove 
that  fact    Rex  v.  Lockhart,  1  Leach,  C.  C.  386. 

An  informer,  entitled  under  the  stat  17  Geo.  2, 
c  40,  s.  10,  to  a  moiety  of  the  penalty  for  em- 
bezzling naval  stores,  is  not  a  competent  witness 
for  the  prosecution,  unless  he  will  release  his  in- 
terest   Rex  ▼.  Blachman,  1  Esp.  95 — Kenyon. 

But  afterwards  held,  on  the  ground  of  the  dis- 
cretionary power  of  punishing  under  the  statute, 
that  he  was  admissible.  Rex  v.  Cole,  1  Esp.  169 
—Kenyon ;  Peake,  217.  And  see  Rex  v.  Bland, 
5T.R.  370. 

The  persons  who  are  supposed  to  have  been  the 
seconds  at  a  duel  may  refuse  to  give  evidence  on 
the  trial  of  the  principals.  Rex  v.  England,  2 
Leach,  C.  C.  767 ;  Car.  C.  L.  232. 

But  their  testimony  may  be  received  as  the 
testimony  of  persons  admitted  witnesses  for  the 
crown.  Id.  \ 

Vol.  I.  5  G 


And  if  once  sworn, 
whole  truth,  although 
selves  in  the  guilt  of  Ui 

On  an  indictment  f< 
receiver  who  is  not  indi 
to  give  her  evidence  ag 
v.  .Art,  Car.  C.  L.  66— S 

A  married  woman  a 
a  conversation  between 
band,  which  goes  to  sh< 
the  prisoner  committed 
prisoner  is  tried.    Rex 
tledale  and  Taunton. 

The  wife  of  one  of  s 
missible  as  a  witness. 
281 :  &  P.  Rex  v.  Smii 

J.  G.  was  indicted  foi 
E.  G.  his  brother  was  c 
and  her  evidence  went  1 
as  principals : — Held,  si 
ness  against  J.  G.    Rex 

Where  two  are  indie 
and  both  identified,  and 
defence  of  alibi : — Held, 
not  an  admissible  witne 
other,  although  it  was  qu 
of  her  own  husband,  bee 
did  not  give  evidence  1 
testimony  went  to  shake 
for  the  prosecution  who 
Y.Smitk,C9r.C.  L.  66. 

A  woman  who  is  livi 
ing  as  his  wife,  is  a  coi 
BathewB  v.  Galindo,  3  ( 

Persons  who  cohabit 
marriage  de  facto,  supp 
marriage  in  law,  may,  a 
to  be  a  nullity,  give  in 
justice,  statements  mac 
the  cohabitation.  Weil 
12— Patteson. 

5.  Declaration*  i 
See  anti 


6.  Swearing  and  ex 

A  person  indicted  wi 
but  against  whom  the  b 
may,  if  he  be  in  custody 
of  the  others,  be  placed  i 
as  one  who  was  m  their 
ing,  5  C.  &P.165— Gar 

It  becoming  necessary 
to  identify  three  other  p 
same  indictment  with  thi 
that  the  counsel  for  the 
in  the  most  direct  terms 
soners  was  the  person 
Wateori'e  ca$e,  2  Stark.  1 

A  witness  for  the  cr< 
animation  be  compelled 
channel  he  made  a  d» 
either  immediately  or  m 
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Evident. 


And  where  a  witoeM  was  subpoenaed  by  a  de- 
fendant indicted  for  a  conspiracy,  and  before  be 
was  examined  requested  to  have  its  expenses  paid, 
and  stated  that  no  money  was  paid  to  him  at  the 
time  he  was  served,  he  was  obliged  to  give  evi- 
dence, although  the  defendant  refused  to  pay  such 
expenses,  and  although  the  indictment  was  re- 
moved by  certiorari,  and  came  down  for  trial  at 
the  assises  as  a  civil  record.  Rex  v.  Cooke,  1  C. 
Jt  P.  339— Park. 

A  subpoena  may  be  issued  from  the  crown 
office,  requiring  a  witness  to  attend  at  the  assizes 
in  the  country,  to  give  evidence  in  support  of  an 
intended  prosecution  for  a  felony ;  and  the  court 
o£  King's  Bench  will  grant  an  attachment  against 
him  for  not  attending  in  obedience  to  tho  sub- 
poena.   Rex  v.  Ring,  8  T.  R.  585. 

In  a  criminal  case,  a  person,  who  is  present  in 
court,  when  called  as  a  witness  is  bound  to  be 
sworn  and  to  give  his  evidence,  although  he  has 
not  been  subpoenaed.  An  indictment  for  stopping 
a  way  is  a  criminal  case  for  this  purpose.  Rex  v. 
Sadler  and  other*,  4  C.  &  P.  218— Littledale. 

The  defendant  on  an  information  on  stat  24 
Geo.  3,  o.  25,  a.  64,  must  make  his  application 
for  a  mandamus,  for  the  examination  of  witnesses, 
within  the  four  first  full  days  after  plea  pleaded. 
Rex  v.  Holland,  4  T.  R.  662. 

A  person  who  has  no  notion  of  eternity,  or  of 
a  future  state  of  rewards  and  punishment,  cannot 
be  examined  as  a  witness,  but  the  trial  may  be 
postponed  until  the  witness  is  instructed  in  the 
nature  of  this  obligation.  Rex  v.  White,  1  Leach, 
C.  C.  430. 

A  Scotch  covenanter  may  be  sworn  in  as  a 
juryman  in  a  court  of  criminal  law  by  the  cere- 
mony of  holding  up  his  hand,  without  kissing 
the  book.     Walter's  cose,  1  Leach,  C.  C.  498. 

A  Scotch  covenanter  mav  give  evidence  in  a 
criminal  prosecution,  on  being  sworn  according 
to  the  custom  of  this  sect,  without  kissing  the 
book.    MUdrone's  case,  1  Leach,  C.  a  412. 

A  Mahometan  may  be  sworn  on  the  Alcoran 
in  a  prosecution  for  a  capital  offence.  Rex  v. 
Morgan,  1  Leach,  C.  G.  54. 

An  infant  cannot,  under  any  circumstances, 
be  admitted  to  give  evidence,  except  upon  oatb. 
Rex  v.  PeeoeO,  1  Leach,  C.C.  110. 

A  witness,  though  deaf  and  dumb,  may  be 
■Worn  and  give  evidence  on  an  indictment  for 
felony,  if  intelligence  can  be  conveyed  to,  and 
received  by  him,  by  means  of  signs  and  tokens. 
RusUnCs  case,  1  Leach,  G.  G.  408:  &  P.  Rex  v. 
Jones,  1  Leach,  G.  G.  452,  n. 

When  a  witness,  upon  a  trial,  gives  evidence 
contradictory  to  facts  contained  in  a  deposition 
made  by  such  witness  in  a  former  proceeding  in 
the  same  case,  the  judge  may  order  such  deposi- 
tion to  be  read,  in  order  to  impeach  the  credit  of 
the  witness.    Rex  v.  (Xdroyd,  R.  &  R.  C.  G.  88. 

Semble,  that  the  prosecutor  also  has  a  right  to 
call  for  such  depositions  for  the  same  purpose.  Id. 

It  is  not  a  sufficient  ground  for  discharging  a 
jury,  that  the  material  witness  against  the  pri- 
soner is  not  sufficiently  acquainted  with  the  na- 


ture and  obligation  of  an  oaib,  though  umtssas 
as  soon  as  the  jury  is  charged,  and  hefcre  ssj 

evidence  is  given.    The  prisoner  shoeld  be  *> 
quitted.    Rex  v.  Wade,  1  R.&  M.C.C8a 


Where  a  witness  for  a  prosecution 
court  after  an  order  for  the  witnesses  to  wife 
draw,  the  judge  may  still  allow  him  to  It  ca- 
mmed, subject  to  observation  on  Us  ojssbbsi 
disobeying  the  order.  Rexi.Ceile+DLkl 
329— Littledale  and  Gaseke. 

Although  the  counsel  in  a  prosccuuflescn- 
lony  is  not  bound  to  call  every  witses  that 
name  is  on  the  back  of  the  indictment;  jd  1st 
judge  may  do  so,  to  allow  the  prisoner1!  ansa 
an  opportunity  of  cross-examining  than,  I* 
v.  Simmonds,  1  C.  ct  P.  84— Holloek. 

Where  an  indictment  is  tried  at  Ms  Tm, 
the  Nisi  Prius  record  does  not  show  whet  mam 
were  on  the  back  of  the  indHror*  Ibi. 
Smith,  5  C.  cl  P.  107. 

If  counsel  for  the  prosecution  esfl  a  wxsbj 
whose  name  is  on  the  back  of  the  tofidae*, 
but  do  not  examine  him,  and  seen  witnesiWo- 
amined  by  the  prisoner's  counsel,  any  sense 
put  by  the  prosecutor's  counsel  after  Urn  net 
be  considered  Is  a  re-examination,  ass  therein 
the  prosecutor's  counsel  cannot  ask  esylssf 
that  does  not  arise  out  of  the  previees  eases- 
uon  by  the  prisoner's  "—"—J  jeVsv.aVs4n>4 
C.dtP.220. 

If  the  counsel  for  a  prosecution  encfise  essej 
a  witness  whose  name  is  on  the  beck  of  use- 
dietment,  it  is  in  the  discretion  of  the  jeeps* 
tries  the  case,  whether  the  witness  easier  eel 
not  be  called,  for  the  prisoner's  coonsdto ta- 
urine him  before  the  prisoner  is  causd  oa fahi 
defence.    Rex  v.  BsJU,  6  C.  &  P.  le* 

If  the  witness  be  so  called,  the  jntge  vi  si* 
the  examination  of  the  witness  to  esses*  si 
shape  of  a  cross-examination,  bat  will  set  el* 
the  prisoner's  counsel  to  call  en  y  witness  * 
contradict  him.  Id. 

On  an  indictment  of  a  female  pries*  ** 
stealing  a  watch  from  the  person  of  the  | 
in  a  private  bouse,  he  cannot  be  asked,  is 
examination, u  whether  anything  iisjroseressj 
between  him  and  the  prisoner  at  soch  ass* 
Rex  v.  Pitcher,  1C.&P.  85— Haloes. 

On  an  indictment  for  a  larceny,  if  the  s* 
cutor  rests  his  case  cm  the  prisoner's jeents> 
session  of  the  goods,  and  the  prisoner  sales* 
ness  to  prove  that  he  (the  prisoner)  seafhtisi 
of  J.  T.;  if  the  prosecutor  eaU  J.  T,kc»esJ 
ask  him  as  to  each  matters  as  go  Is  seas" 
the  prisoner's  case,  and  cannot  prove  hv  h»n« 
he  saw  the  prisoner  commit  the  tbefl  Jb* 
Simpson,  2  C.  &  P.  415— Garrow. 

On  an  indictment  for  a  robbery,  an  aihi** 
set  up:— Held,  that  evidence  that  wilacs* 
near  the  spot  when  the  robbery  was  ceases* 
about  the  time  of  the  robbery,  was  hssjnssls 
as  evidence  in  reply,  as  it  might  have  ■**** 
part  of  the  original  case  for  the  prcseeatsjs.  *» 
v.  HUditch,  5  C.  &  P.  899— Taunton. 

That  which  is  a  ootifirmation  ^  **5fC 
case  is  not  receivable  as  evidence  k  i*]9»* 
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that  which  goes  to  negative  the  defense,  Mid  yet 
is  distinct  from  tin  case  lor  the  prosecution,  is 
receivable  as  evidence  in  reply.    Id.  < 

In  a  case  of  felony,  where  the  defence  was  an 
alibi,  the  witnesses  for  the  prisoner  stated  that 
they  respectively  saw  him  at  various  places  on 
Ins  route  from  Gloucestershire  to  Worcestershire 
for  two  days  before,  end  up  to  the  time  of  the  fe- 
lony committed :— Held,  that  the  counsel  for  the 
prosecution  might  call  a  witness  in  reply  to  prove 
that  the  prisoner  had  said  he  was  at  home  on  those 
days.    &*x  v.  Findon,  6  C.  &  P.  133— TindaJL 

If  several  be  charged  with  the  same  offence, 
and  no  evidence  be  given  against  one  of  them, 
lie  is  entitled  to  an  acquittal  before  the  others  are 
called  upon  for  their  defence,  to  enable  them  to 
call  him  as  a  witness.  Bounty  caee,  1  East,  313, 
n.    And  ac*  As*  v.  Jlststtarf,  1  R.  A  M.  401. 

On  the  trial  of  three  persons  upon  an  indict- 
ment for  a  conspiracy,  where,  after  the  case  for 
the  prosecution  was  closed,  one  only  called  a 
witness,  and  examined  him  as  to  a  conversation 
between  himself  and  another  of  the  defendants, 
the  counsel  for  the  crown  may  cross-examine 
such  witness,  as  to  any  other  conversations  be- 
tween the  two  defendants,  although  the  evidence 
tends  chiefly  to  criminate  one  only.  Rex  v. 
JTrueU,  2  Stark.  34*— Abbott 

A  witness  is  not  only  not  bound  to  answer  that 
which  will  criminate  him,  but  he  is  not  bound  to 
answer  anything  that  tends  to  criminate  him. 
In  a  prosecution  for  Kbel,  a  witness  was  held  not 
botma  to  answer  whether  he  had  written^*  parti- 
cular paragraph  in  a  newspapei\. but  thatne must 
answer  whether  he  knew  whose  writing  it  was, 
hut  that  he  was  not  bound  to  name  the  person 
whose  writing  he  knew  it  to  be.  Rex  v.  cBoney, 
6  C.  &,  P.  dlS— Tenterden. 

If  a  witness  objects  to  answer  questions  on 
<the  g*o«nd  that  they  tend  to  criminate  him,  the 
counsel  oa  the  opposite  side  cannot  argue  in  sup- 

Srt  of  the  witness's  objection.    Rex  v.  Adey,  2 
.fell.94. 


7.  Variance. 

9  Geo.  4,  e.  15. 

In  netting  forth  the  tenor  of  an  instrument,  a 
mere  literal  variance  will  not  vitiate  the  indict- 
ment, as  the  word  **  Mess."  for  M  Messrs."  in  the 
name  of  the  drawers  of  a  bilL  Rex  v.  Oldfield,  2 
Ruse.  C.  &  M.  360. 

A  variance  of"  reicevd,"  instead  of u  received," 
in  not  fiital ;  and  the  words  M  aa  follow  (that  is  to 
awY)n  do  not  bind  the  party  to  an  exact  recital. 
Hex  *.  Hmtt,  1  Leach,  C.  C.  145  j  2  Bast,  P.  C. 

ma 

It  is  no  variance  in  an  indictment  on  stat  7 
49eo»  9,  c  50,  s.  1,  to  describe  a  letter  as  address- 
ed  to  certain  persons,  using  the  name  and  firm 
of  Messns.  B.  &  Co.,  although  those  persons  never 
themselves  ussd  the  word  u  Messrs."  but  others 
directed  bills  and  letters  to  them  by  that  desorip- 
£**  v.  Do****,  2  East,  P.  C.  605. 

Aa  indictment  stating  that  A.  B.  gave  certain 
t»  understand  and  be  informed  that  C 


D.,  being  a  brewer 
neglect,  dtc,  is  not 
containing  no  allegi 
of  beer  or  ale  for  salt 
of  his  being  such  hr 
IR.119. 

An  indictment  foi 
deceased,  who  was  i 
Baron  of  M.,  of  C, 
part  of  the  united 
proved,  that  H.  was 
family  surname,  and 
Held,  no  variance, 
bound  to  construe  H 
Rex  v.  BrinJclcU,  3  < 

The  misdescriptic 
drawer  of  a  navy  pa 
RandtU,  R.  &  R.  C 

An  averment  in  a 
a  commission  issued 
Britain,  is  sufficient 
issued  under  the 
Ireland.    Rex  v 


>  gr< 
.0s 


Where  the  omissic 
not  change  the  won 
word,  the  variance  i 
material.  Rex  v.  I 
194. 

In  an  indictment 
word  u  undertood"  fl 
material.    Rex  v.  B> 
1  T.  R.  237,  n. 

If  it  be  alleged  in 
issued  under  the  gre 
evidence  be  given  of 
the  great  seal  of  the 
variance.    Rex  v.  E 

If  an  indictment  i 
out  the  substance  am 
recites  the  bill  as  for 
agreement  between  1 
(inter  alia)  for  a  leai 
u  houses,"  and  in  the 
joining  the  new  hou 
riance,  although  the 
anything  sworn  as  a 
lar  clause.    Rex  v.  £ 

It  was  held  not  a  v 
perjury,  that  it  state* 
rected  to  Robert,  Lc 
was  to  Sir  Robert 
Lookup,  1T.R.  240 

On  an  indictment 
been  committed  by  t 
a  civil  action,  it  appc 
on  that  trial  by  the 
matter  charged  as  pi 
not  varying  the  sei 
matters  set  out:—- £ 
though  in  the  indict 
to  have  been  given 
men,  1  R.  &  M.  252 

So,  it  was  held  to 
dictment  stated  that 
between  two  person 
names),  and  it  rfppei 
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duced  that  the  defendant  was  sued  by  a  wrong 
name.    Rex  v.  Windue,  1  Camp.  406,  n. — Ellenb. 

But  it  was  held  a  fatal  variance  where  an  in- 
dictment for  perjury  in  articles  of  the  peace  ex- 
hibited to  a  magistrate,  stated  that  the  defendant 
swore  u  in  substance  and  effect,"  that  the  prose- 
cutor assaulted  her,  and  at  the  same  time  threat, 
ened  to  shoot  her,  and  the  word  "time"  had 
been  omitted  in  the  articles.  Rex  v.  laylor,  1 
Camp.  404 — EUenborough. 

If  an  indictment  state  that  an  issue  was  joined 
at  the  "General  Sessions"  of  our  lord  the  king, 
bolden  fortne  county  of  G.,  before  his  majesty's 
justices  of  the  court  of  Great  Sessions,  this  will 
not  be  proved  by  showing  that  such  an  issue  wa 
joined  at  the  Great  Sessions  of  that  county ;  and 
if  it  is  laid,  that  the  issue  was  joined  in  an  eject- 
ment, in  which  u  John  Doe,  on  the  demise  of  W. 
B.  and  D.  T.,  was  the  plaintiff;"  and  it  appears 
that  John  Doe  was  plaintiff  on  the  joint  demise 
and  also  in  two  several  demises  of  the  same  les- 
sors, this  will  be  a  fatal  variance,  as  this  is  a  de- 
scription of  bow  he  was  plaintiff,  and  not  an  alle- 
fition  only.  Rex  v.  Thomas,  1  C.  &  P.  472— 
ark.        J 

Where  the  indictment  alleged  that  the  cause 
was  tried  at  the  assizes  before  E.  WM  one  of  the 
judges,  &c,  and  it  was  stated  in  the  Nisi  Prion 
record,  in  the  usual  form,  that  the  cause  was 
tried  before  the  then  two  judges  of  assize,  one  of 
whom  was  E.  W. : — Held,  to  be  no  variance. 
Rex  v.  Alford,  14  East,  218. 

An  indictment  for  perjury,  in  setting  out  the 
record  of  a  conviction  at  the  Middlesex  Sessions, 
stated  an  adjournment  to  have  been  made  by  F. 
Const,  Esq.,  and  A.,  R,  C,  and  Dn  and  others 
their  fellows,  &c,  justices.  An  examined  copy 
of  the  record  of  conviction,  when  produced,  stated 
the  adjournment  to  have  been  made  by  F.  Const, 
Esq.,  and  E.,  F.,  G.,  and  others,  &c. : — Held, 
that  this  defect  might  be  cured  by  parol  evidence 
of  an  adjournment  made  by  the  persons  named 
in  the  indictment,  but  that  no  such  evidence 
being  given  the  variance  was  fatal  Rex  v.  Bel- 
lamy, 1R.&M.  171— Abbott. 

Where  an  indictment  for  perjury,  assigned  on 
evidence  given  in  the  Palace  Court,  described 
the  court  as  **  the  court  of  the  King's  Palace  at 
Westminster,™  and  it  appeared  from  the  record 
of  the  trial  below  that  it  was  called  M  the  Court 
of  the  King's  Palace  of  Westminster :" — Held,  to 
be  no  variance.  Rex  v.  Israel,  3  D.  &  R.  234. 
AndeeePippetY.Hearn,!  D.  &R.266;  5B.& 
A.  634. 

The  word  "  commission,™  according  to  the 
context  of  the  sentence  in  which  it  is  used,  may 
mean  either  the  instrument  by  which  authority 
is  given  to  "  commissioners,"  or  the  persons  to 
whom  the  authority  is  given ;  therefore,  where  in 
an  indictment  for  perjury,  assigned  on  a  petition 
to  the  Lord  Chancellor  to  supersede  the  com- 
cnission  of  bankrupt,  the  indictment,  professing 
to  set  forth  only  the  substance  of  the  petition, 
stated  u  that  at  the  several  meetings  before  the 
commission,  the  petitioner  declared  openly,  and 
in  the  presence  and  hearing  of  A.  B.,  as  assignee," 
jo  and  so,  and  it  appearing  from  the  petition  it- 


self that  the  allegation  therein  was,  "that*  to 
several  meetings  before  the  commisriaDCTr"  tsj 
petitioner  declared  so  and  so: — HeM,  that ubj 
was  not  a  fatal  variance.  Bex  t.  Ds*sm,7& 
&R.324. 

It  is  no  variance  in  an  indictment  to  sate  tks 
a  bill  was  directed  to  Messs.  A,  fc  dtCa iis> 
out  the  r,  instead  of  Messrs.  A^  B.  fc  Co.  tin 
it    Rex  v.  OldfiM,  Bayl.  Bills,  310. 

Where  a  bill  of  exchange  was  address!  to, 
and  purported  to  be  accepted  by  Messm*W.ft 
Co,  bankers,  Birchin  Lane,"  and  in  us  em, 
at  the  foot  of  the  address  to  them,  the  fige*-*1 
was  written  in  a  small  character,  but  it  *ns* 
proved  to  have  been  on  the  bill  at  the  timesfisi 
being  ottered  or  dishonoured.  On  an  iatost 
for  forgery  professing  to  set  out  the  bill  is  tos* 
the  figure  "3"  was  inserted  ss  Happandsidi 
bill  when  it  was  produced  at  the  trial  Qsn, 
whether  this  was  a  variance?  JZexv*  WsJ 
Moore,  442;  9  Price,  620. 

Where  in  an  indictment  on  an  antstr,  isl 
was  described  as  having  been  exhibited  sjsa* 
three  persons  only,  and  on  the  produdws  rf*» 
bill  it  appeared  to  be  against  four :— Held,  »» 
no  variance.  Rex  v.  Powell,  1  R.  &  It  M-* 
Abbott 

Where  an  indictment  on  statute  17  Ge&U 
26,  s.  7,  charged  A.  for  taking  a  pertksfcrsa 
exceeding  10s.  per  cent  as  brokerage <■■■> 
nuity,  and  it  was  proved  that  the  son  isd** 
a  demand  for  preparing  the  deeds,  **e,>"~'~* 
to  bona  variance.  Rex  v.  Gitts»,6T.I.»J 
lE*p.f65. 

An  averment  that  an  issue  was  joined  m  ■ 
information  is  supported  by  the  iwodneticsisfsi 
information  containing  two  counts,  neon  «*** 
which  issue  was  separately  taken.  »*** 
Peake,  38 — Kenyon. 

Where  an  indictment  for  perjury,  csbbubTw* 
the  trial , of  an  information,  averred  that  »*•* 
joined  upon  Acts,  some  of  which  **8*l7 
laid  as  an  inducement,  though  nuuiisMTto* 
proved  at  the  trial,  and  there  was  onfrtflns 
not  guilty,  the  variance  is  fatal.  Bex  t.  Is*** 
Peake,  8— Buller. 

An  indictment  for  not  repairing  arssissesj 
from  A.  to  B.,  and  from  thence  to  G,  »  a** 
ported  by  evidence  of  the  not  reptniiif  i*j 
from  A.  to  C,  not  passing  through  *V .  *jj 
communicating  with  it  Sex  v.  Crest  Gsa» 
6  Esp.  136— EUenborough. 

It  is  no  variance  in  an  indictment ferr^re 
which  sets  out  an  indictment  for  an  asstfM*1^ 
had  the  words  "  whereby  his  fife  was  fcWJj 
spaired  oi,"  that  the  former  oniiuW  *■••? 
"  despaired.,,  Rex  v.  May,  1  Voogl 1»S ll' 
R.  237,  n. 

it  is  not  a  fatal  variance  (after  »erdiet)  d* 
an  information,  professing  to  set  out  lhe**_ 
an  act  of  parliament,  described  it  ss  nttm ■ 
act,  (Ac)  for  repealing  duties  on  sak,  ■■  J 
drawbacks,  (6tc)  thereon,  the  title  bflgj" 
fact)  in  the  same  words,  with  the  eie«sist  t 
having  the  word  thereout  instead  of4*8** 
{and  adding)  "and  for 
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thereon;"  the  concluding  word  being  the  same. 
Att^Oen.  v.  /forton,  4  Price,  237. 

Where  an  information  stated  that  M  an  order 
was  made  for  the  landing  of  goods  on  a  quay  or 
wharf,*'  and  the  order  produced  was  to  deliver 
44 at  the  king's  warehouse:" — Held,  a  fatal  vari- 
ance, though  it  appeared  that  the  warehouse 
stood  on  the  quay.  Rex  v.  Combo,  5  Esp.  331 — 
EUenborough. 

The  evidence  in  a  conviction  stated  that  the 
Cotarg  Theatre  was  in  the  parish  of  Lambeth, 
and  the  adjudication  of  the  penalty  was,  to  the 
poor  of  the  parish  of  St  Mary,  Lambeth  :—Held, 
that  this  was  no  variance,  it  not  appearing  that 
•there  were  two  distinct  parishes  so  named.  Rex 
t.  Oloeeop,  4  B.  &  A.  616. 

Where  an  inquisition  round  that  the  crown 
debtor  was  indebted  in  a  sum  certain  for  duties, 
&&,  due  between  two  given  periods ;  and  on  the 
trial  of  a  traverse  of  the  crown's  debt,  modo  et 
forma,  it  was  proved  that  the  debtor  was  indebted, 
at  the  time  of  the  inquisition,  in  a  different  sum 
for  duties  accruing  for  a  different  period;  it  is 
not  a  fatal  variance,  because  the  allegation  of  the 
amount  of  the  debt,  and  of  the  period  for  which 
it  waa  due,  is  superfluous,  and  not  of  the  sub- 
stance of  the  issue,  and  may  be  rejected  as  sur- 
plusage :  it  is  enough,  to  sustain  the  proceedings, 
if  there  waa  any  debt  in  fact  due  to  the  crown  at 
the  time  of  taking  the  inquisition,  for  the  being 
indebted  to  the  crown  is  the  basis  of  the  extent 
Rex  v.  Franklin,  5  Price,  614. 

In  an  indictment  for  bigamy,  the  second  wife 
was  described  as  E.  G,  widow ;  she  was,  lb  fact, 
not  a  widow,  nor  had  she  ever  been  represented 
or  reputed  to  be  so: — Held,  a  fatal  variance. 
Rex  v.  Deeley,  4  C.  &  P.  579. 


7.  Evidence  a$  to  other  Points. 

It  cannot  be  shown  on  the  trial  of  an  indict 
men!  that  the  prisoner  has  a  general  disposition 
to  commit  the  same  kind  of  offence  as  that  charg- 
ed against  him ;  therefore  an  admission  by  a  pri- 
soner, charged  with  an  infamous  crime,  that  he 
bad  committed  the  same  offence  at  another  time, 
and  with  another  person,  and  that  he  had  a  ten- 
dency to  such  practices,  was  rejected.  Rex  v. 
Cole,  1  PhiL  Evid.  170. 

Evidence  to  the  character  of  a  defendant  is  not 
admissible  upon  the  trial  of  an  information  in  the 
Exchequer.  Att.-Gen,  v.  Bowman,  2  B.  &  P. 
532,  n. 

But  it  is  no  objection  to  evidence  on  an  indict 
ment  for  felony,  that  it  also  goes  to  show  the  pri- 
soner guilty  of  another  felony.  Rex  v.  Moore,  2 
C.  &  P.  235— Burrough. 

Immaterial  averments  in  an  indictment  need 
not  be  proved.    Rex  v.  Holt,  2  Leach,  C.  C.  593. 

Where  several  felonies  are  so  connected  toge- 
ther as  to  form  part  of  one  entire  transaction, 
evidence  of  them  all  may  be  given  in  order  to 

Cre  a  party  indicted  guilty  of  one.    Rex  v.  EL 
6  R  A  C.  145;  9  D.  &  R.  174. 
A.  was  charged  with  setting  6re  to  the  ricks 
of  R,  Cn  and  £>.,  upon  the  oath  of  E,  an  acces- 
aor j  before  the  fact,  and  a  warrant  to  apprehend 


A.  was  granted,  menti 
and  stating  them  to  b 
The  person  who  app 
ua  very  serious  oath 
her*'  by  E.  on  these  I 
A.  made  a  statement  •  ' 
dence.    Rex  v.  Long, 

A.  set  fire  to  the  r  : 
immediately  after  the  : 
indictments,  one  for  1  : 
burnt  last  was  the  sub  ; 
tried.  An  accessory '  • 
and  proved  the  whole  . 
ricks.    Id. 

The  post-office  ma  I 
proved  to  be  such,  are 
which  they  are  were  ii 
marks  belong  at  the    i 
Rex  v.  Plumer,  R.  &,  1 ! 
M.  241. 

A  mark  of  double  p  : 
not  of  itself  evidence  1 : 
inclosure,  but  the  perse  i 
paid  the  postage,  and  i 
should  be  called.    Id. 

Though  a  letter  four  i 
read,  it  is  no  evidence  : 
must  be  proved  by  oth< 

Letters  which  have  1 1 
of  a  prisoner,  or  any  v*  i 
intercepted  at  the  post  < 
to  him,  cannot  be  read  . 
Rex  v.  Hevey,  1  Leach, 

If  prisoners  be  char| ; 
with  receiving  stolen 
strictness,  any  receivin ; 
in  the  indictment  whicl 
given  in  evidence,  alth : 
another  indictment;  but 
other  indictment  ought,  i 
given  up.  Rex  v.  Davit, 

A  person  who  has  r\\ 
to  come  from  a  party, 
letters,  may  prove  the  hi 
Rex  v.  Slaney,  5  C.  &  3: 

In  a  prosecution  for  ii 
be  proved  that  there  vi 
force  into  the  county  w 
place.    Rex  v.  Gordon, 

The  Gazette  purport; 
king's  printer  is  good 
state  therein  contained, 
C.  C.  593. 

The  daily-book  of  a  ;| 
dence  to  prove  the  time  < 
Rex  v.  AiekUe,  1  Leach., 

The  king's  proclama 
been  represented  that  c 
committed  in  different  ] 
and  offering  a  reward  i 
prehension  of  offenders, 
prove  an  introductory  av 
for  a  libel  that  divers  i 
committed  in  those  pari 
act  of  parliament,  reciti 
outrages,  and  making  j 
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admissible  for  the  same  purpose.  An  introduce 
torj  averment  thai  outrages  had  been  committed 
in  and  in  the  neighbourhood  of  N.  is  divisible,  so 
that  it  need  not  be  proved  that  they  were  com- 
mitted in  both  places;  and  fourteen  or  fifteen 
miles  from  N.  may  be  considered  in  the  neigh- 
bourhood. An  introductory  averment  that  the 
persons  engaged  in  such  outrages  had  been  re- 
puted to  act  under  the  direction  of  some  supposed 
and  unknown  person,  called,  Sec*,  does  not  neces- 
sarily import  that  the  person  is  an  existing  per 
son ;  but  proof  that  he  was  a  fictitious  person, 
set  up  for  the  purpose,  is  sufficient  Rex  v.  Sut- 
ton, 4  M.  &  &  532. 

A  letter  of  instruction  from  the  lords  of  the 
Treasury,  signed  by  three  lords  of  the  Treasury, 
is  admissible  evidence  upon  proof  of  the  hand- 
writing of  the  three  persons  whose  names  were 
subscribed  to  it,  without  producing  the  commis- 
sion. Rex  v.  Jonee,  2  Gamp.  131— Ellenborough. 

An  allegation)  in  an  indictment,  "that  at  the 
general  quarter  sessions  of  the  peace  holden  at 
Un  in  and  for  the  said  county  of  Mn  on  Monday, 
the  10th  day  of  July,  1826,  before  certain  of  his 
Majesty's  justices  of  the  peace  assigned,  fee,  a 
certain  bill  of  indictment  against  S.  H.  G.  was 
duly  preferred  and  found,"  &&,  is  only  proved 
by  a  regular  record  of  the  indictment  and  cap- 
tion ;  and  an  examined  copy  of  the  mere  indict- 
ment without  any  caption,  together  with  the  mi- 
nute-book of  the  sessions,  produced  by  the  deputy 
clerk  of  the  peace,  and  from  which  he  read  entries 
in  his  own  hand-writing  showing  the  time  and 
placo  of  holding  the  sessions,  is  not  sufficient, 
although  no  record  had  in  fact  been  drawn  up. 
Rexr.  Smith,  8  B.  &  C.  341 ;  Car.  C.  L.  189. 

Semble,  that  a  minute-book,  in  which  an  entry 

•of  the  proceedings  at  the  sessions  are  made,  and 

from  which  book  the  roll  containing  the  record  oil  the  offence,  and  entering  it  on  othen  chvjsf 


though  not  directly  proved  to  have  km  krib 
authority,  or  in  his  bearing,  to  roetom  hsi  aV 
cers,  coming  to  his  house  to  search  fat  tsn> 
tomed  goods,  immediately  after  ducoienn  if 
them  on  his  premises,  is  admissible  evident, » 
a  part  of  the  res  gesta,  on  the  trial  of  inisnmt 
tion  for  penalties  against  the  husband,  Jbr  s» 
sewing  the  goods  with  a  guilty  naovkdjL  it* 
Gen.  v.  Good,  1  M*CleL  &,  Y.286. 

An  information  em  5)  Geo.  3,  e>  87,  (ftr  s* 
hibiting  brewers  from  receiving  corona  **»H 
charging  a  "receiving  and  taking  sninjss* 
sion,"  is  not  maintainable,  where  it  it  snannnl 
the  act  of  receiving  was  antecedent  to  (statist, 
although  the  possession  has  continued  ear  nm 
Ait^Gen.  v.  King,  5  Price,  195. 

Proof  thai  a  tanner,  after  certain  ha*  U 
been  taken  out  of  the  woosc,  and  weignsJvfti 
surveying  officer,  and  marked  IwhnsiBsnj 
been  charged  with  the  excise  doty,  wkiek«at» 
oordingly  entered  in  bis  book,  nAwmmw\ 
other  hides  of  less  weight,  also  eonefkniau 
former  day,  which  was  detected  by  the  snansr 
on  re-weighing  the  hides,  and  who  fcsni  * 
hides  which  had  been  withdrawn  on  naansn 
premises :— Held,  to  be  sufficient  evidawtes* 
tain  counts  in  an  information,  charging  tbm 
nuracturer,  in  the  words  ofihe  ad  56Ge*J,i 
110,  s.  4,  with  first  "taking  hide*  eats** 
wooze,  &&,  so  that  the  duty  prank  *■* 
might  not  be  duly  charged,  scwun1sJnt,f 
paid ;"  secondly,  M  with  concealing  hid«,iilsM1' 
&c%,  (repeating  the  same  words);  ana  fna(*> 
der  the  sixth  section  of  that  statute)  win  si 
hanging  up  hides,  taken  out  of  the  vssnntf 
separate  and  apart  from  hides  taken  ost  tot] 
on  a  former  day ;  and  a  rule  to  set  asnktin* 
found  for  the  crown  on  those  counts,  »chvjin; 


•such  proceedings  is  subsequently  made  up,  is  not 
itself  a  record  so  as  to  be  admissible  in  evidence, 
•as  a  proof  of  the  fact  there  stated.  Rex  v.  BeL 
jaaiy,  1  R.  At  M.  171— Abbott 

An  indictment  for  perjury,  alleged  to  have 
"been  committed  on  the  hearing  of  a  parish  appeal 
at  the  quarter  sessions,  stated  that  "  at  the  gene- 
ral quarter  sessions,"  etc,  u  holden,"  &c^  the 
appeal  came  on  to  be  heard : — Held,  that  the  mi 
nute-book  of  the  sessions  produced  by  the  clerk 
of  the  peace  was  not  sufficient  to  prove  the  hear 
ing  of  the  appeal,  and  that  a  regular  record  ought 
to  have  been  drawn  up.  Rex  v.  Ward,  6  C.  &  P. 
—Park. 

A  magistrate  may  commit  a  feme  covert  who  is 
a  material  witness,  upon  a  charge  of  felony  brought 
before  him,  end  who  refuses  to  appear  at  the  ses- 
sions to  give  evidence,  or  to  find  sureties  for  her 
appearance.    Bennett  v.  Watson,  3  M.  &  S.  1. 

A  prisoner's  hand-writing  may  be  proved  by 
witnesses  who  have  seen  him  write.  Rex  v.  Hcn- 
•ey,  2  Ld.  Ken.  366. 

The  record  of  a  conviction  before  magistrates, 
setting  out  the  depositions  of  the  witnesses,  can- 
not be  read  to  contradict  the  evidence  of  a  wit- 
ness on  the  trial  of  a  subsequent  information. 
Rex  v.  Howe,  1  Camp.  461 — EUenborough. 

The  fake  denial  of  the  husband  by  tin  wins, 


another  offence,  subjecting  the  party  ton 
penalty,  on  objections  that  they  were  no?  amd 
by  the  evidence,  was  discharged  on  ctnass? 
shown.  Att.-Gen+  v.  Curtice,  9  Price,  45a 

A  charge  under  11  &  12  WiIL3,of 'i*fl 
being  found  in  the  custody  of  the  o^fcnanO 
an  information  by  the  attorney-general  si i"* 
statute: — Held,  to  be  supported  by  P^"* 
having  been  in  his  possession  knowingly  • 
illegally,  and  exhibited  by  him  as  hi  pwpj 
at  any  time  and  under  any  cirannstno»  *" 
Gen.  v.  Delano,  6  Price,  383. 

If  the  defendant  be  charged  in  an  !«**■■■ 
with  knowingly  receiving  divers  gaBosis^ 
reign  spirits,  which  had  been  unshipped  at* 
the  duties  imposed  by  37  Geo.  3,c.&^? 
paid,  evidence  that  several  tubs  csntusn|J 
were  on  different  sides  of  a  hedge  in  t  hsVt,*" 
the  defendant  was  there  with  several  ***  r* 
sons,  sad  that  be  had  one  tobiehwssnk' 
sufficient  to  convict  him  of  baring  the  ssw* 
his  possession,  within  the  meaning  of  tat*** 
Rex  v.  ConetabU,  Nolan,  233. 

The  master  of  a  horoewaid-bound  w*^ 
ing  up  the  river  Tmunen,  proved  te  bw»  ■* 
and  sent  off  a  boat  and 


of  his  own  crew,  to  bring  away 


heW 


foreign  and  British  glass,  lying  on  *»•**• 
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tha  Bmx  coast,  to  be  landed  at  Woolwich,  which 
the/  found  and  brought  as  far  as  Gravesend, 
where  the  whole  wai  eeiied  by  the  custom-house 
effioers :— Held,  on  an  information,  to  be  suffi- 
cient evidence  for  a  jury  of  being  concerned  in 
unshipping  foreign  glass  without  payment  of 
duty,  and  in  unshipping  British  glass  shipped 
for  exportation,  subjecting  the  master  of  the  Tes- 
sa! to  the  penalties  for  both  those  offences,  al- 
though the  whole  was  one  transaction.  Att-Gen. 
v.  Tbsms,  6  Price,  198. 

If  a  doubt  arise  upon  the  construction  of  a 
phrase  in  a  written  instrument,  it  is  to  be  de- 
cided by  the  court  upon  inspection,  and  not  by 
the  jury.  Re*  v.  Jlucfct,  1  Stark,  521— Ellenbo- 
rough. 

On  an  indictment  on  the  statute  for  disturbing 
a  congregation  of  Protestant  dissenters,  it  is  not 
necessary  to  prove  that  the  minister  has  taken 
the  oaths  prescribed  by  the  Toleration  Act  Rex 
v.  Hube,  Peake,  131 — Kenyon. 

An  averment,  that  a  person  is  now  legally  set- 
tled in  a  particular  parish,  is  supported  by  evi- 
dence that  he  was  so  settled  a  short  time  before 
the  bringing  of  the  indictment  Rex  v.  Tanner, 
1  Esp.  304— Ashurst 

If  on  the  trial  of  an  indictment  for  publishing 
an  obscene  snuff-box,  a  witness  prove  that  the 
defendant  exhibited  to  him  the  box  produced  on 
the  trial,  or  a  box  exactly  similar,  this  is  not  suf- 
ficient, if  the  witness  cannot  identify  the  very  box 
exhibited  to  him.  Rex  v.  Roeentetn,  2Ca  P. 
414— Park. 

Exemptions  from  a  penal  law  may  be  given  in 
evidence  on  not  guilty ;  and  the  negative  need 
not  be  set  forth  in  the  indictment  Rex  v.  Pern- 
forfeit,  1  W.  Black.  230.  And  see  Rex  v.  Bank; 
1  Esp.  144. 

Under  an  indictment  on  stat  9  Ann.  c  14,  s. 
5,  for  gaming,  a  smaller  sum  than  that  named  in 
the  indictment  under  a  videlicit  may  be  proved. 
Rex  v.  Bill,  1  Stark.  359— Ellenborough. 

Bills)  of  exchange  must  be  proved  precisely  as 
stated.  Id. 

On  an  indictment  on  stat  42  Geo.  3,  c  107, 
a,  1,  fa*  lulling  deer  in  an  inclosed  park,  without 
leave  of  the  owner,  the  prosecutor  must  have 
proved  that  such  consent  was  not  given.  Rex  v. 
Roger*,  2  Camp.  654 — Lawrence, 

Two  persons  were  indicted  on  the  6  Geo.  3, 
3.  36,  for  lopping  and  topping  an  ash  timber  tree, 
without  the  consent  of  the  owner ;  the  owner  died 
tefore  the  trial,  having  first  given  orders  for  the 
ipprebension  of  the  prisoners  on  suspicion :  the 
rfFenee  was  committed  at  eleven  o'clock  at  night, 
ind  the  prisoners  when  detected  ran  away :  the 
and-eteward  of  the  owner  proved  that  he  had  not 
riven  any  consent,  and  did  not  believe  that  his 
natter  bad  s— Held,  that  this  was  evidence  from 
rbich  the  jury  might  infer  that  no  consent  had 
teen  given  by  the  owner.  Rex  v.  Hary,  2  C.  & 
\  458— Baytoy. 

[Theetata,6Geo.3,c.36,and42  Geo.  3,6. 107, 
jenow  rep*alad,and  in  prosecuting  those  offences 


it  is  not  necessary  to  prove  that  the  owner  did  not 
consent] 

In  cases  where  there  must  be  proof  of  the  aue> 
gation  of  u  without  the  consent  of  the  owner/* 
the  jury  may  find  the  party  guilty  where  the  evi- 
dence satisfies  them  that  the  thing  occurred  with- 
out the  consent  of  the  owner,  and  it  is  not  abso* 
lutely  necessary  that  the  owner  should  be  called  as 
a.witness.    Rex  v.  Allen,  R.  Id  M.  a  C.  JL  154. 

If  an  agreement,  or  other  written  instrument, 
be  charged  to  be  part  of  a  fraud  or  other  crime, 
it  is  immaterial  whether  it  is  stamped  or  not 
Rex  v.  Fowle,  4  C.  &  P.  592— Tenterden. 

Where  an  indictment  is  founded  on  a  written 
instrument,  and  where  the  instrument  itself  is 
the  crime,  it  is  receivable  in  evidence,  although 
not  stamped ;  but  where  the  indictment  is  for  an 
offence  distinct  from  the  instrument,  and  the  in* 
etrument  be  only  introduced  collaterally,  it  can- 
not be  received  unless  it  be  properly  stamped* 
Rex  v.  Smyth,  5  C.  &.  P.  201— Tenterden. 

It  is  not  essential  that  witnesses,  who  state 
that  they  would  not  believe  another  person  on  his 
oath,  should  have  ever  heard  such  person  give 
evidence  upon  oath ;  as  the  real  question  is,  whe- 
ther the  witnesses  have  such  a  knowledge  of  the 
person's  character  and  conduct  as  enables  them 
conscientiously  to  say  that  it  is  impossible  to 
place  any  reliance  on  any  statement  that  such 
person  may  make.  Rex  v.  Bi$pham%  4  C.  At  P. 
392— Garrow  and  Parke. 


CXII. — Practice. 


1.  Addreering  the  Jury. 

In  opening  a  case  of  felony  the  counsel  for  the 
prosecution  ought  not  to  state  any  particular  ex- 
pressions supposed  to  have  been  used  by  the  pri- 
soner, nor  the  precise  words  of  any  confession, 
but  he  may  state  the  general  effect  of  what  the 
prisoner  said.  Rex  v.  Stoatkine  and  ether;  4  C 
&  P.  548 — Bosanquet  and  Pattcson. 

A  counsel  for  the  prosecution,  on  opening  a 
case  of  felony,  has  in  strictness  a  right  to  state 
in  his  own  way  a  conversation  supposed  to  have 
passed  between  the  prisoner  and  a  witness  whom 
he  intends  to  call ;  but,  in  correct  practice,  the 
statement  ought  to  be  confined  to  the  general 
effect  of  the  conversation.  Rex  v.  James  Dtering 
and  John  Atkinson,  5  C.  &  P.  165 — Garrow. 

Observations  made  by  a  wife  to  her  husband 
upon  a  subject,  which  afterwards  become  matter 
of  criminal  charge  against  him,  and  to  which  he 
gave  no  direct  reply,  may  be  opened  to  the  jury 
by  the  counsel  for  the  prosecution.  Rex  v.  Smi- 
thm,  5  P.  &  C.  332— Gaselee  &  Parke. 

A  prosecutor  conducting  his  case  in  person, 
and  who  is  to  be  examined  as  a  witness  in  sup- 
port of  the  indictment,  has  no  right  to  address 
the  jury  as  counsel.  Rex  v.  Brtce,  2  B.  &A, 
606;  1  Chit  352:  8 P.  Rex  v.  Milne,  2  B.  &  A. 
606,  n. 

But  in  the  trial  of  an  indictment  for  perjury, 
the  judge  will  allow  the  defendant  to  address  the 
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jury  and  cross-examine  the  witnesses,  and  hia 
ooonael  to  argue  points  of  law,  and  suggest  ques- 
tions to  hhn  for  the  cross-examination  of  the 
witnesses.  Rex  v.  Parkin*,  1  C.  &  P.  548— Ab- 
bott;  1R.&M.166. 

If  two  defendants  are  indicted  for  a  conspira- 
cy, the  judge  will,  under  certain  circumstances, 
permit  one  of  the  defendants,  who  conducts  his 
own  cause,  to  cross-examine  before  the  counsel 
lor  the  other  defendant,  and,  after  the  conclusion 
of  the  prosecutor's  case,  to  address  the  jury  and 
call  his  witnesses  before  the  counsel  for  the  other 
defendant  opens  his  case.  Rex  v.  Cooke,  1  C.  & 
P.  321— Park. 

If  the  counsel  for  the  defendant,  on  the  trial 
of  an  indictment  for  a  misdemeanour,  opens  new 
facta  in  his  address  to  the  jury,  and  afterwards 
declines  calling  witnesses  to  prove  the  facts  so 
opened,  the  counsel  for  the  prosecution  is  not- 
withstanding entitled  to  a  general  reply.  Rex  v. 
Bignold,  4  D.  &R.  70;  1D.&R.  N.  P.  C.  59. 

Where,  on  an  information  for  a  misdemeanour, 
the  defendant  conducts  his  own  defence,  counsel 
may  be  heard  on  any  point  of  law  which  arises. 
Rex  v.  White,  3  Camp.  98— Ellenborough. 

But  he  cannot  have  the  assistance  of  counsel 
in  examining  and  cross-examining  witnesses,  and 
reserve  to  himself  the  right  of  addressing  the 
jury.  Id, 

Held,  in  criminal  prosecutions  instituted  by 
the  crown,  that  the  counsel  for  the  crown  have 
not  in  all  cases  the  right  to  a  general  reply.  Rex 
t.  Smith,  Peake,  236,  n. — Kenyon. 

Upon  the  trial  of  a  criminal  information  for  a 
misdemeanour  the  privilege  of  replying,  when 
the  defendant  does  not  call  witnesses,  is  confined 
to  the  attorney-general,  comrae  semble.  Rex  v. 
Abingdon  (Lord),  Peake,  236— Kenyon.  1  Esp. 
226. 

The  attorney-general  may  reply  with  new 
matter  in  collateral  issues,  though  no  evidence  be 

S'lven  for  the  prisoner.    Rex  v.  Rateliffe,  1  W. 
lack.  3. 

Where  the  attorney-general  or  king's  counsel 
states  that  he  appears  officially  to  conduct  a  pro- 
secution on  an  indictment  for  misdemeanour,  he 
is  entitled  to  reply,  though  the  defendant- calls  no 
witnesses.  Rex  v.  Marsden,  1  M.  &  M.  439 — 
Tenterden* 


3.  As  to  Swearing,  and  Examining  Witnesses, 

see  ante,  849. 


3.  As  to  the  Trial. 

Where  the  defendant,  on  being  taken  into  cus- 
tody on  the  8tb  June,  under  a  judge's  warrant 
issued  against  him  on  an  indictment  for  a  blas- 
phemous libel,  entered  into  a  recognizance  to 
appear  and  plead  within  the  first  eight  days  of 
the  ensuing  Trinity  term,  and  to  try  the  cause 
at  the  Middlesex  sittings  after  that  term,  and 
pleaded  not  guilty,  but  did  not  give  notice  of 
trial  or  make  up  the  record,  either  for  the  sit- 
tings after  Trinity  or  Michaelmas  term,  nor  was 


any  rale  obtained  for  respiting  theattnatisf  4 
the  recognizances;  and  the  proseeoton gnea> 
tice  of  trial  after  Trinity  and  Michsdiasifcna, 
but  the  causes  were  not  tried  in  either;  bat  ass 
remanents  to  the  sittings  after  Hilary,  tai  a* 
defendant  was  ready  to  take  his  trial  a  ha 
these  occasions;  and  the  leeopuauen  was 
estreated  in  Hilary  term,  without  ibj  una 
having  been  given  to  the  defendant,  or  ay  a* 
(ion  made  by  the  prosecutors :— Held,  lav  a* 
estreat  was  regular,  and  confermankvaasraV 
nary  practice.    Rex  v.  Clark,  5  B.  &  A-T38. 

On  an  indictment  against  several  peas*  *» 
counsel  for  the  prosecution  hat  a  right,  scsara 
opening  hia  case,  to  the  acquittal  of  aejess- 
dant  he  intends  to  call  as  a  witness*  JJotls 
land,  1R.&M.  401— Abbott.  Awimfax 
Kroehl,  2  Stark.  343:  and  11  East, 313,1. 

It  is  not  imperative  on  a  commisaoacrtfja 
delivery  to  discharge  all  the  prisoners  in  tk  si 
who  were  not  indicted ;  it  being  disuelkanja 
him  to  continue  on  their  conimitaieatosKiai 
sonera  as  appeared  to  him  committed  fa  flat 
but  against  whom  the  witnesses  did  art  iff* 
having  been  bound  over  to  the  sesnaaa  km 
R.&K.C.C.173. 

Prisoners  triable  under  special  eaenaees) 
may  be  discharged  by  jail  defiiari.  Iff * 
Piatt,  1  Leach,  C.  C.  157, 170. 

A  prisoner  in  custody  under  a  defatm  a* 
mitment  may  be  discharged  under  t  jd  as- 
very.  Id. 

Where  indictments  were  found  •ft"*Jlj 
toner  at  the  quarter  sessions  of  tin  K  *>  * 
Yorkshire,  and  transmitted  to  the  assay  If  J 
justices  at  the  sessions :— HeU,that  dnVsajl* 
indictments  were  not  removed  by  eernflnR* 
iudjre  of  assizes  should  try  the  priaejssnrcnjsf 
indictments,  and  he  should  not  be  discas^Of 
proclamation  without  such  trial.  Ret  »•  *s> 
reJZ,R.feR.C.C.381. 

Although  the  counsel  for  the  P*0****^ 
prisoner  has  closed  his  case,  and  the  1***** 
counsel  has  pointed  out  a  defect  theft*81 
judge  is  at  liberty  to  put  what  cueaiaatatsj 
think  fit  to  answer  the  objection,  its  ?  ■  **• 
nant,  R.  &  R.  G.  C.  136. 

Whether,  on  the  trial  of  an  infcnntfra"* 
cover  penalties  under  the  game  laws,  *■*** 
sary  that  a  defendant  in  custody,  wa**j* 
employed  either  attorney  or  censed,  eWj* 
brought  into  court  at  the  time  of  the  trial** 
it  ia  necessary  that  he  should,  whether  kf*f 
be  brought  up  by  an  order  of  the  jaije  ■  *■ 
Priua,  or  by  habeas  cm  pus  ansae.  n—* 
Bint,  1  C.  k  P.  439— Littledafe. 


In  indictments  for  .....i.  ■■  ~  u*M 

of  private  prosecutions,  when  both  the  aw** 
and  the  prosecutor  have  brought  dowattfT 
cords,  and  entered  them  with  the  ■«**? 
the  defendant's  stood  first,  and  the  f***£ 
lower  in 
taken  according 
ahaTelist   " 


the  list:— field,  that  the  tradjaaat* 
cording  to  the  order  of  entry  is  1st** 
t  Rex  v.  Abe,  1  *.*,*>*-*+ 
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*  4.  Trial  where  Indictment  not  good. 

A  judge  at  Nisi  Prius  will  not  take  notice  of 
an  objection  to  an  indictment,  although  it  fully 
appear!  on  the  face  of  the  record*  Rex  v.Souter, 
2  Stark.  423— Abbott 

A  jury  sworn  on  an  indictment  for  a  forcible 
entry,  which  was  clearly  bad  in  point  of  law,  as 
there  was  no  averment  that  the  entry  was  made 
maim  fbrti,  and  no  conclusion  contra  fbrmam 
statttti,  may  be  discharged  by  the  judge  from  try- 
ing the  indictment,  as  the  defendant  ought  either 
to  nave  demurred  or  moved  to  quash  it  Rex  v. 
Deacon,  1  R.  &  M.  27— Abbott 

An  indictment  consisting  of  two  counts,  one 
for  a  riot,  indorsed  by  the  jury  M  ignoramus,"  the 
other  for  an  assault,  returned  "  billa  vera,"  was 
held  good.    Rex  v.  FUldhouse,  Cowp.  325. 

A  judge  at  Nisi  Prius  may  refuse  to  try  an  in- 
dictment clearly  bad  in  point  of  law.  An  indict- 
ment for  perjury,  not  averring  the  matters  falsely 
sworn  to  be  material,  nor  showing  them  to  be 
so,  is  within  this  authority.  Rex  v.  Tremavne, 
5D.&R.413;  3B.&C.761;  1  R.  &  M.  147 
— Garrow. 

^  At  Nisi  Prius,  the  judge  refused  to  try  an  in- 
dictment  for  perjury,  on  the  ground  of  the  gross 
imperfection  of  the  record;  and  the  defendant 
being'  again  indicted  for  the  same  cause,  was 
'  found  guilty,  but  obtained  a  new  trial  in  K.  B. 
Instead  of  taking  down  the  old  record  again,  the 
prosecutor  preferred  a  third  indictment,  and  re- 
moved it  into  the  Court  of  K.  B. :— Held,  that  the 
defendant  was  not  entitled  to  have  the  proceed- 
ings  stayed,  until  the  costs  of  the  former  pro- 
ceedings were  paid  by  the  prosecutor.  Rex  v. 
Tremamty  8D.&R.  590. 

Counsel  are  not  allowed  to  argue  at  length  at 
Nisi  Prius  the  invalidity  of  an  indictment  for  the 

furpose  of  inducing  the  court  to  refuse  to  try  it 
tut  it  is  sometimes  convenient  for  counsel  to 


suggest  a  point  on  which  an  indictment  is  clearly 
bad,  to  save  the  time  of  the  court  Rex  v.  Abra- 
****,  2  M.  &  M.  7— Tenterden. 


5.  Postponing  Trial 

I£  in  a  case  of  felony,  a  witness  for  the  prose- 
cution is  too  ill  to  attend  the  assizes,  this  is  a 
good  ground  for  postponing  the  trial,  but  will  not 
authorize  the  reading  the  deposition  of  the  wit- 
ness taken  before  the  magistrate.  Rex  v.  Savage, 
5C.&P.  143— Patteson. 

No  putting  off  a  trial  on  a  collateral  issue,  un- 
less the  defendant  will  purge  himself  of  the 
accusation  by  affidavit    Rex  v.  Ratcliffe,  1  W. 

—     *     3. 


Trial  of  information  postponed  on  application 
by  rule,  enlarged  to  the  last  day  of  the  term,  on 
the  ground  of  absence  of  a  material  witness,  on 
payment  by  defendant  of  such  costs  incurred  by 
the  crown  in  preparing  for  the  trial  of  this  cause 
at  the  next  ensuing  sittings  as  would  not  serve 
again,  and  of  the  crown  appearing  upon  this  ap- 
plication.  Att^Gen.  v.  Phillips,  13  Price,  599. 


motion  to  the  court, 
trial  given,  on  the 
material  witness,  up 
ing  the  necessary  st 
13  Price,  258. 

An  application  foi 
last  day  of  term,  we 
on  notice  of  trial  sei 
and  the  rule  was  n 
nor  would  they  mak< 
defendant  should  pa 
ings  as  would  not  dc 

The  court  of  Excl 
trial  of  an  infbrmati< 
defendant,  on  the  g 
examine  witnesses  i 
turned,  if  tbey  think 
cient  time  for  its  reti 
3  Price,  221. 

If  there  have  beei 
between  the  first  pr< 
fendant,  and  the  filinj 
him,  and  during  that 
on  his  duty,  as  well 
that  court  will  post] 
AtuGen,  v.  Tkacker, 

Where  an  informs 
ney -general,  under  tl 
against  an  army  age 
counts,  from  1792  to 
tied  account,  by  clear 
having   been    overrui 
amend  the  plea,  and  i 
that  the  attomey-gex 
war,  might  be  orderec 
era,  accounts,  &c*,  ren 
period  by  the  defends 
there  deposited,  and  \ 
were  material  to  his 
the  particular  circum 
ceedingB  upon  the  inf< 
the   documents    were 
Rrookebank,  1  Y.  &  J. 

A  defendant  indict© 
misdemeanours  coram 
Indies  in  a  public  caj 
3,  c  85,  is  not  entitled 
an  affidavit  in  the  con 
a  trial  upon  the  abseno 
put  off  his  trial  till  reti 
damus  to  the  courts, 
witnesses,  which  are 
such  cases  at  the  discre 
Bench;  but  he  must  1 
special  grounds  by  affii 
induce  them  to  think 
to  be  examined  are  mat 
the  prosecutor  in  such 
to  writs  of  mandamus  f< 
v.  Jonee,  8  East,  31. 

The  court  of  Excheq 
plication  for  a  bill  of  pa 
AtL-Oen,  v.  Lambirth,  I 


A  defendant  in  an  infer; 
Vol.1. 


I    A  trial  will  not  be  pu 
absence  of  a  material  * 
.  _rrv  _,  suspicious,  and  the  win 
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resident  abroad,  never  likely  to  return  to  Eng- ;  the  newspaper  was  pnhKahnd,  is  good 
land.    Rex  v.  IT  Eon,  3  Burr.  1513;  1  W.  Black,  [within  the  38  Geo.  3,  c  7H,  s.  12,  and  the 
510.  I  not  having  appeared,  the  fine  was  held  to  be 

But  a  trial  wiU  be  put  off  tffl  a  commission  can' perly  imposed  upon  him  in  his  absence    Jte*v. 
go  to  examine  a  material  witness,  who  is  out  of  Clement,  4  B.  &  A.  21& 


England,  and  has  refused  to  attend  the  trial.   Id. 

An  issue  upon  the  identity  of  a  person  is  to 
be  tried  instantcr.    Rex  v.  Roger*,  3  Burr.  1809. 

A  judge  at  the  assizes  may  postpone  a  trial 
until  the  next  assises,  if  he  finds  the  principal 
witnesses  wholly  incompetent  to  take  an  oath  from 
ignorance,  and  order  the  witness  to  be  instructed 


in  the  mean  time  by  a  clergyman  in  the  princi 
pies  of  his  duty,  and  the  nature  and  obligation  of 
an  oath.    Rex  v.  White,  1  Leach,  C.  C.  430. 

In  a  case  of  manslaughter,  after  the  jury  were 
charged  it  was  ascertained  that  the  surgeon  who 
examined  the  body  was  absent,  the  prisoner's 
counsel  asked  that  the  jury  should  be  discharged : 
-—Held,  that  if  the  prisoner  asked  that  the  jury 
should  be  discharged,  the  judge  had  authority  to 
order  it  to  be  done.  Rex  v.  Stokes,  6  C.  i  P. 
151 — Tindaj  and  Gurney. 

If  the  trial  of  an  indictment  for  felony  is  post- 
poned on  account  of  the  illness  of  a  witness  for 
the  prisoner,  the  prisoner  is  never  required  to 
pay  the  costs  of  the  prosecutor.  Rex  v.  Hunter, 
Si 6,  &  P.  591— Park. 

Where  the  trial  of  a  case  of  felony  is  post- 
poned, the  court  will  not  make  any  order  for  the 
expenses  till  after  the  trial  has  actually  taken 
place,    Rex  v.  Hunter,  3  C.  Sl  P.  541— Park. 

If  the  trial  of  a  prisoner  indicted  for  felony  be 
postponed,  on  the  ground  of  the  absence  of  the 
prosecutor  who  is  a  material  witness  for  the  pro- 
attention,  the  prisoner  will  not  be  allowed  his 
costs,  but  the  -judge  will  discharge  him. on  his 
own  recognizance.  Rex  v.  Crow,  4  C,  &  P. 
851— LHiicdaku 

6.  Illness  of  Prisoner  during  Trial. 

If  a  prisoner  indicted  for  a  felony,  with  whom 
the  jury  are  charged,  be  by  sudden  illness  during 
the  trial  rendered  incapable  of  remaining  at  the 
bar,  the  jury  may  be  discharged  from  the  trial  of 
that  indictment,  and  the  prisoner,  on  his  reco- 
very, tried  by  another  jury.  Rex  v.  Stevenson,  2 
Leach,  C.  a  54a. 

If  at  the  assizes  a  prisoner  is  tried  for  a  mis- 
demeanour under  the  commission  of  jail  delive- 
ry, and  during  the  trial  becomes  ill,  and  is 
obliged  to  be  assisted  out  of  court,  the  judge  will 
discharge  the  jury ;  and  the  consent  of  his  coun- 
sel, that  the  trial  shall  proceed  in  his  absence,  is 
considered  not  sufficient  to  authorize  the  trial  to 
proceed.  If  the  prisoner  recovers  during  the 
assize,  he  may  be  tried,  the  whole  of  the  proceed- 
ings of  the  trial  being  commenced  de  novo.  Res 
y.  Street,  2  C.  6t  P.  413— Park. 


Exhibiting  in  an  assize  town  an  inflammatory 
publication,  respecting  a  crime  about  to  be  tried 
at  the  assizes,  is  not  a  contempt  which  the  judge 
can  interfere  to  stop,  by  committing  the  party 
exhibiting.  Rex  v.  Cittern,  1M.4M.  165— 
Littledale  and  Gaselee. 

The  court  will  direct  money  found  upon  a  pri- 
soner to  be  restored  to  him  before  trial,  if  it  ap- 
pear by  the  depositions  that  it  is  in  no  way  mate- 
rial to  the  charge  upon  which  be  is  to  be  tried. 
Rex  v.  Bamett,  3  C.  &  P.  600— Park. 


7.  Practice  on  other  Points. 

Service  of  an  order  of  a  court  of  general  jail 
delivery,  calling  on  the  editor  of  a  newspaper 
"to  answer  for  contemptuously  publishing  the 
proceedings  of  a  trial  there,"  at  the  office  where 


The  court  of  K.  B.  will  not  grant  a 
corpus  to  discharge  out  of  custody  a  person  who 
has  been  convicted  of  libel,  at  the  commission  of 
oyer  and  terminer,  at  the  Old  Bailey,  on  the 
ground  that  when  the  verdict  was  returned  only 
one  commissioner  was  present  instead  of  two,  as 
required  by  law.    Res  v.  Carlile,  4  C.  ex.  P.  415. 


CXIH.  VxaniCT. 

The  jury  cannot  be  charged  at  the 

to  try  the  two  issues  of  u  autrefois  acquit"  and 
u  not  guilty.**    Rex  y.  Roche,  1  Leach,  C  CL 134. 

Though  a  verdict  is  recorded,  yet,  if  it  appear 
promptly,  that  it  is  not  according  to  the  intention 
of  the  jury,  it  may  be  vacated  and  set  right.  Rex 
v.  Parkin,  1  R.  dt  M.  C.  C.  45. 

Where,  upon  an  information  for  printing  and 
publishing  a  seditious  libel,  the  jury  found  the 
defendant  M  guilty  of  printing  and  publishing 
only,"  a  venire  facias  de  novo  was  ordered.  Rex 
v.  Wood/all,  5  Burr.  2661.  And  see  Rex  v.  W3- 
liams,  2  Camp.  646. 

If  two  persons  are  jointly  indicted  for  obstruct- 
ing a  highway,  and  on  the  evidence  no  joint  act 
of  obstruction  appears,  the  judge  will,  aa  soon  as 
the  case  for  the  prosecution  is  closed,  put  the 
prosecutor's  counsel  to  elect  which  of  them  they 
would  proceed  against,  and  then  take  an  acquittal 
for  the  other.  Rex  v.  Lynn,  1  C.  dt  P.  528— 
Littledale. 

If  two  defendants  are  indicted  for  jointly 
making  a  corrupt  contract  with  a  third  person  for 
the  procuring  an  East-India  cadetahip,one  of  the 
defendants  may  be  convicted,  though  the  other 
is  acquitted  Rex  v.  Taggart,  1  C.  dt  P.  201— 
Abbott 

CXIV.  New  Trial- 

The  4  &  5  Anne,  c  16,  a.  8,  does  not  apply  to 
criminal  causes,  so  that  there  can  be  no  ruin  fir 
a  new  trial,  without  mutual  consent.  Anon.  I 
Burr.  252:  &  P.  Rex  v.  Redman,  1  Ld.Ken.384. 

A  verdict  for  the  defendant  in  a  criminal  pro- 
secution shall  not  be  set  aside.  Res  v.  Prme*\  4 
Burr.  2256. 

No  new  trial  can  be  granted  in 
Rex  y.  Jfosfe*  6  T.  S.  63a 
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But  With  respect  to  misdemeanours,  it  is  en- 
tirely discretionary  in  the  court  whether  they 
will  grant  or  refuse  a  new  trial.    Id. 

Although  it  was  formerly  held,  that  in  all 
eases  of  a  criminal  nature  no  new  trial  should  be 
granted ;  and  therefore  an  application  was  refused 
when  the  defendant  had  been  acquitted  on  an  in- 
dictment for  not  repairing  the  highway.  Rex  v. 
SUterUm,  1  Wils.  298. 

Not  granted  where  the  charges  are  of  a  crimi- 
nal nature,  and  the  defendant  has  been  once  ac- 
qaitted.    Anon.  Lofft,  451. 

Where  a  special  case  has  been  reserved,  a  new 
trial  has  been  granted,  without  previously  setting 
aside  the  former  verdict    Id. 

The  grant  of  a  new  trial  supposes  either  that 
the  verdict  was  against  evidence,  or  that  evidence 
was  improperly  received.  Rex  v.  Curril,  Lofft, 
156. 

And  quaare,  whether  a  new  trial  may  not  be 
granted  on  proper  grounds  in  criminal  cases  not 
of  felony?     Id. 

So,  a  new  trial  will  be  granted  for  a  defendant 
in  a  criminal  case  upon  a  report  of  the  judge  and 
affidavits  of  the  jury,  that  the  verdict  was  taken 
contrary  to  their  meaning  and  to  the  judge's  di- 
rection in  point  of  law.  Rex  v.  Simmonds,  1 
Wils.  329. 

No  new  trial  can  be  granted  on  an  indictment 
for  perjury,  where  the  defendant  was  acquitted. 
Jk*v.J3rfc«,2B.&A.606;  1  Chit  352. 

A  new  trial  may  be  granted  in  an  information 
in  nature  of  a  quo  warranto.  Rex  v.  Francis,  2 
T.  R.  484. 

Where  the  defendants  in  a  joint  information 
employ  two  different  attorneys  and  clerks  in 
court,  if  notice  of  trial  be  served  on  one  of  them 
only,  and  a  verdict  be  obtained,  the  court  of  Ex- 
chequer will  set  it  aside,  and  award  a  new  trial 
as  to  both,  notwithstanding  the  offence  charged 
be  one  which  would  affect  them  both  as  partners 
in  trade,  the  costs  of  the  trial  already  had  to  abide 
the  event  of  the  second  verdict  Att^Oen.  v.  Ste- 
vens, 3  Price,  72. 

The  court  of  Exchequer  will  not,  after  verdict, 
arrest  a  judgment  on  affidavit  that  a  bill  has  been 
found  against  a  witness  indicted  for  perjury  on  a 
material  point  of  evidence  given  by  him  on  the 
trial.  Nor  does  it  seem  that  a  conviction  would 
be  sufficient  ground  for  sending  a  cause  back  to  a 
jury  for  re-investigation.  Att^Gen.  v.  Woodhead, 
2  Price,  3. 

Where,  upon  trial  of  an  indictment  for  a  mis- 
demeanour, a  witness  examined  before  the  grand 
jury  was  not  examined  at  the  trial,  and  a  witness 
not  examined  before  the  grand  jury  was  examined 
at  the  trial : — Held,  that  it  was  not  such  a  sur- 
prise upon  the  defendants  as  entitled  them  to  a 
new  triaL    Rex  v.  HoUingberry,  6  D.  &  R.  345. 

Upon  the  trial  of  an  indictment  for  a*  misde- 
meanour, which  continued  more  than  one  day, 
the  jury,  without  the  knowledge  or  consent  of  the 
defendants,  separated  at  night : — Held,  that  the 
verdict  was  not  therefore  void ;  and  that  it  formed 
no*  ground  for  granting  a  new  trial,  it  not  ap- 


pearing that  there  was  any  suspicion  of  i 
proper  communication  having  taken  pla  i 
v.  Kinnear,  2  B.  &  A.  462. 

New  trial  refused  after  verdict  for  d<  I 
upon  not  guilty  to  an  indictment  for  a  i 
to  a  highway.    Rex  v.  Mann,  4  M.  &  S 

A  new  trial  was  refused  after  a  verdi<  I 
guilty,  upon  an  indictment  for  not  rep  i 
road,  where  the  verdict  did  not  bind  tJ  i 
Rex  v.  Burbon,  5M.&S.  392. 

Where  the  defendant  has  been  acquit!  > 
indictment  for  not  repairing  a  road,  tl  ■ 
will  not  grant  a  new  trial ;  yet  they  wi  1 
very  special  circumstances,  suspend  the  : 
judgment,  so  as  to  enable  the  parties  to  1 
question  reconsidered  upon  another  inc1 : 
without  the  prejudice  of  the  former  in<3  i 
Rex  v.  Wandsworth,  1  B.  &  A.  63;  2G1 : 

Not  granted  even  for  a  misdirection,  ! 
acquittal  on  an  indictment  for  a  misder  i 
Rex  v.  Cohen,  1  Stark.  516 — EUenborouj 

It  is  not  a  misdirection  if  the  judge  i i 
jury  to  their  own  knowledge  of  any  pi . 
facta  which  have  been  proved,  as  matter  i 
tration  only,  and  not  as  matter  of  evidem : 
v.  Sutton,  4M.&S.  532. 

The  defendant  having  been  indicted  ft : 
sance  for  erecting  stalls  in  the  High-strc  i 
the  removal  of  the  market,  the  judge  l 1 
trial  left  it  to  the  jury  to  say  whether  th 
ration  were  owners  of  this  market,  addii 
if  they  were,  the  right  of  removal  was  in< 
the  grant ;  the  jury  having  found  in  the  i 
tive,  the  court  refused  to  grant  a  new  trin 
v.  CotteriU,  1  B.  &  A.  67. 

The  court  refused  to  grant  a  rule  ni ; 
new  trial  after  a  verdict  for  the  defenda 
an  indictment  for  non-repair*  of  a  chui 
fence,  which  was  moved  on  the  ground 
verdict  being  against  evidence.  Kex  v.  I 
6  East,  315 ;  2  Smith,  406. 

Refused  on  an  indictment  for  killing 
because  the  indictment  charged  it  to  ha 
pened  casually  and  by  misfortune,  arisin 
carelessness.    Rex  v.  Grey,  Lofft,  391,  42. 

If  on  an  information  the  jury  find  a  vet 
a  sum  certain,  according  to  a  calculation 
does  not  warrant  the  amount,  it  is  a  grool 
new  trial.    Rex  v.  Qrtmwood,  1  Price,  3ti 

But  if  all  the  jury  were  not  present  * 
verdict  of  guilty  was  delivered  against  i: 
dant  for  the  publication  of  a  libel,  and  it 
certain  whether  they  all  heard  such  verd 
nounced  by  the  foreman,  the  court  will,  v 
consent  of  the  defendant,  grant  a  new  trie 
v.  Wooller,  2  Stark.  Ill— Abbott 

Upon  the  trial  of  an  information  for  a ! 
a  special  jury,  only  ten  jurymen  appear 
two  talesmen  were  sworn  to  make  up  the 
is  no  ground  for  a  new  trial,  that  two  of  t 
attending  special  jurymen  named  in  th 
had  not  been  summoned,  though  it  appeal 
this  fact  was  unknown  to  the  defendant  un 
the  trial.    Rex  v.  Hunt,  4  B.  &  A.  430. 

Where,  on  the  trial  of  an  indictment  1 
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jury,  it  was  necessary  to  swear  talesiiien  from  the 
eonunon-iury  panel,  and  one  J.  Williams  being 
called,  his  son  R.  EL  Williams  (at  the  request 
of  his  father,  and  without  collusion)  appeared 
for  him,  and  was  sworn  and  served  on  the  jury, 
he  not  being  of  age,  neither  having  a  qualifica- 
tion, nor  being  on  the  panel : — Held,  that  there 
was  a  mis-trial,  and  that  a  rule  obtained  for  a  new 
trial  must  be  made  absolute.  Rex  v.  Tremaine, 
7D.&R.684;  5  B.  &  C.  254. 

Where  several  defendants  are  tried  at  the  same 
time  for  a  misdemeanour,  and  some  are  acquitted 
and  some  convicted,  the  court  may  grant  a  new 
trial  as  to  those  convicted,  if  they  think  the  con- 
viction improper.    Rex  v.  Mawbey,  6  T.  R.  619. 

A  defendant,  convicted  on  a  criminal  prosecu- 
tion, cannot  move  for  a  .new  trial  after  the  first 
tour  days  of  the  next  term ;  though,  if  it  appear 
to  the  court  at  any  time  before  judgment,  that  in- 
justice has  been  done  by  the  verdict,  they  will 
interpose  and  grant  a  new  trial.  Rex  v.  Holt,  5 
T.R.486. 

All  the  defendants  convicted  upon  an  indict- 
ment for  a  conspiracy  must  be  present  in  court 


of  these  statutes.    Jtexv.  JMtarie,LfcIX 
C.  429. 

A  statute  which  takes  away  clerp  fton  m 
offender,  and  all  who  assist  him,  includes  iisn 
and  abettors  present  Rex  v.  Grtgon,  1 1» 
C.&  M.  29— Bayley;  R.  4,R.C.C.M3L 

A  person  was  convicted  of  minehafhw.  a 
Feb.  1819,  and  had  his  clergy.  In  April  fibs- 
ing,  he  was  indicted  for  the  murder  of  smj(si 
person,  but  again  found  guilty  of  mussajscr; 
the  act  which  occasioned  death  in  both  as*  vsj 
on  the  same  day,  and  at  the  same  tinet-Hdi 
that  the  former  allowance  of  clergy  frtMsl 
him  against  any  punishment  on  the  nasi  a- 
dictment    Rex  v.  Jennings  R.  &  B.  CC3& 

The  record  in  a  case  of  felony  it  tatem* 
sessions,  after  stating  that  the  defmhssv* 
indicted  for  stealing  oats,  to  which  they  fsstt 
not  guilty,  and  a  verdict  of  guilty  tbeieca  ami, 
"that  because  it  appeared  to  the  jotun^lsi 
after  the  jury  had  retired,  one  of  them  bed  ssv 
rated  from  the  other  jurors,  and  eoofensl » 
specting  his  verdict  with  a  stranger,  it  mtas- 


mem  ror  a  conspiracy  man  oe  presem  m  couri  j  ^  £     ^        ^     was  bad,"  and  Hwuua> 

!*^5£?  ^TJ&XZ&JZ  .b*l£f  fore  quashed,  and  a  venirede  no*  m*> 

the  next  sessions :  and  it  then  proceeds!  sst 
out  the  appearance  of  the  parties  it  ski  ■> 


of  any  of  them.  Rex  v.  Teal,  11  East,  307 :  &  P. 
Rex  v.  Aekew,  3  M.  dfc  S.  9 ;  Rex  v.  Cochrane 
{Lord),  3  M.  &  S.  10,  n. 

Where  a  defendant  convicted  of  a  misdemean- 
our at  the  assizes  was  committed  to  the  county 
jail  to  abide  the  judgment  of  K.  R,  and  was  de- 
tained for  no  other  cause ;  on  a  suggestion  of  his 
inability  to  pay  the  expense  of  bringing  himself 
up,  the  court  allowed  a  motion  for  a  new  trial  to 
be  made  without  his  personal  attendance.  Rex 
v.  Bofcjr,  6  D.  &  R.  65. 

It  seems  that  the  consent  of  the  counsel  for 
the  prosecution  cannot  dispense  with  the  rule 
which  requires  tne  presence  of  defendants  con- 
victed upon  a  criminal  proceeding,  during  a  mo 
tion  for  a  new  trial    Rex  v.  Fielder,  2  D.  &  R 
46. 

A  defendant  in  the  actual  custody  of  the  mar 
thai  upon  criminal  process,  in  consequence  of  an 
indictment  in  this  court,  need  not  be  present  when 
a  motion  for  a  new  trial  is  made  on  his  behalf. 
Rex  v.  HoUingberry,  6D.«kR.  344;  4  B.  <fc  C. 


siona,  and  the  trial  and  conviction  by  tbei 
jury,  "  whereupon  all  and  singular  the  | 
being  seen  and  considered,  judgment  w»p*' 
&c :— Held,  an  a  writ  of  error,  that  ssn  jsfr 
ment  was  right  Rex  v.  Fowler,  4  R  *  * 
273. 

If  a  defendant  demur  to  an  mdietaeat,*]* 
ther  in  abatement  or  otherwise,  the  east  «i 
not  give  judgment  against  him  to  awsw«* 
but  final  judgment.  Rex  v.  Gibom,  8  Est,  I* 
111.         J     * 


Affidavits  of  new  facts  are  not  in  general  ad- 
missible in  criminal  eases,  on  a  motion  for  a  new 
trial,  unless  there  was  some  surprise  on  the  de- 
fendant at  the  trial :  but  affidavits  of  the  death  of 
a  person  may  be  received  to  account  for  his  not 
having  been  examined  as  a  witness.  Rex  v.  Bow- 
stteM  Chit  278. 


CXV.    Judgment  and  Execution. 

Am  Is  If  tnuna,  tee  ante,  p.  744— See  Rex  v.  So- 
merlon,  ante,  o.  777. 

An  act  from  its  passing  repeals  a  former  act, 
wnich  ousted  clergy  from  a  certain  offence,  and 
Imposes  a  new  punishment  on  the  same  offence 
from  and  after  its  passing.  An  offence  committed 
before  the  passing  of  the  new  act,  but  not  tried 
till  tilar,  is  not  liable  to  be  punished  under  either 


After  conviction  on  a  criminal 
which  objections  were  taken,  the 
stand  committed,  pending  the 
the  judgment,  unless  the  prou-         --. 
consent  to  his  standing  out  on  bail.  JbfT.t» 
dington,  1  East,  159. 

Where  upon  an  indictment  ■naetiioaJp 
to  have  been  committed  felonioudy,anfl»\*J 
find  a  verdict  of  guilty,  although  the  *»*F' 
laid,  does  not  amount  to  felony;  yeti  $  ■  *J 
amount  in  law  to  a  misdemeanour, the estf™ 
pronounce  judgment  as  for  that  ofeaet.  **< 
&oj!eia',Cald.397. 

The  first  count  of  an  indictment  cm**" 
assault  with  intent  to  ravish ;  the  ssomj**^ 
mon  assault  The  jury  found  the  **r± 
guilty  of  the  misdemeanour  and  oft>w**j 
said  indictment  specified,  and  the  cent  mj*F 
him,  for  the  said  misdemeanoor,  to  te  *£ 
soned  two  years  and  kept  to  baid  lahow>-** 
upon  writ  of  error,  that  the  word  madees**! 
was  nomen  coUectivum,  and  that  *■*■■!? 
the  jury,  therefore,  was,  in  effect,  *■**•**(!, 
dant  was  guilty  of  the  whole  matter  ekoj*- 
the  indictment,  and  consequently  $£*£ 
ment  was  warranted  by  the  verdict  J* 
Powell,  2  B.  <fc  Ad.  75. 

When  a  defendant  is  brought  up 


Judgment 


[CRIMINAL  LAW]         an 


hit  act!  subsequent  to  the  trial  may  be  considered 
either  by  way  of  aggravating  or  mitigating  the 
punishment  even  though  they  be  separate  and 
distinct  offences,  for  which  he  may  be  afterwards 
punished.  But  in  such  cases  the  court  will  take 
care  not  to  inflict  a  greater  punishment  than  the 
principal  charge  itself  will  warrant  Rex  v. 
Withers,  3  T.R.42S. 

Affidavits  are  not  admissible  in  aggravation  in 
a  case  of  felony,  although  the  record  has  been 
removed  into  K.  B.  by  certiorari.  Rex  v.  EUis, 
9D.  &R.  174;  6B.&C.  145. 

The  compliance  of  a  party,  convicted  of  a  nui- 
sance with  the  prosecutor's  proposal  for  payment 
of  costs,  goes  in  mitigation  of  a  fine.  Rex  v. 
Martha  Gray,  2  Ld.  Ken.  307. 

Where  the  court  refuse  to  discharge  a  recogni- 
zance, they  have  power  to  mitigate  the  penalty. 
In  re  Hooper,  M^CleL  57a 

A  witness  being  indicted  for  perjury  is  not  a 
reason  for  postponing  judgment  against  the  per- 
son convicted.  Hex  v.  Haydon,  1  W.  Black.  404 ; 
3  Burr.  1387. 


It  may  be  done  by 

A  justice  convicted 
office  must  attend  in  ] 
ment  of  the  court;  bt 
and  infirmity,  the  co 
personal  attendance. 
R.663. 

Personal  appearanc 
defendants  were  in  Ire 
no  aggravating  circus 

On  an  indictment  f 
wall  across  a  road  (n 
sance),  it  is  not  neo 
nuisance  be  abated. 
{Justices),  7  T.  R.  46*. 

Secus,  where  it  is  s 
be  an  existing  nuisanf 
142. 

If  the  court  be  satis 
ed  is  already  effectual 
is  prayed  upon  the  in 
their  discretion  give  j 
they  refused  to  give  s 


dictment  for  an  obstru 
Indictment  against  A.,  B^  O,  and  D.,  for  a  wnich  highway,  after 
conspiracy,  charging  that  they  conspired  toge-  fendant,  was  regularlj 
ther,  with  clivers  other  persons  unknown.    A. 
and  B.  were  tried.    A.  was  found  M  not  guilty,*' 
and  B.  was  found  M  guilty  of  conspiring  with 
C."    C  had  pleaded  before  the  trial  of  A.  &  B^ 
but  neither  he  or  D.  appeared  to  take  their  trials. 
On  motion  to  arrest  the  judgment  against  B^  or 
suspend  it  till  C.  should  be  tried  s— Held,  that 
the  verdict  was  conclusive  against  B.  as  a  gene- 
ral verdict  of  guilty,  and  that  judgment  might 
be  given  against  him  without  reference  to  what 
the  verdict  might  be  on  the  trial  of  C.    Rex  v. 
Caake,  7  D.  dt  R.  673;  5  B.  &  G  538. 


A  regular  judgment  in  a  crown  cause  cannot 
be  set  aside  on  payment  of  costs.  Rex  v.  Hunter, 
1  Wills.  463. 

A  judgment  of  imprisonment  against  a  de- 
fendant to  commence  in  future,  i.  e.  from  and  af- 
ter the  determination  of  an  imprisonment  to  which 
he  was  before  sentenced  for  another  offence,  is 
good  in  law.  WUkes  v.  Rex  (in  error),  4  Bro.  P. 
C.  367. 

Where  a  fixed  fine  by  statute  for  a  misdemean- 
our is  miscalculated  in  the  verdict  and  the 
judgment,  the  court,  upon  a  rule  served  on  all 
parties  interested,  will  alter  the  rule  for  judg- 
ment against  the  prisoner,  and  the  entry  roll,  as 
to  so  much  of  the  punishment,  but  they  will  not 
alter  the  judgment  and  verdict  Rex  v.  Stevens, 
3  Smith,  366. 

A  sentence  of  corporal  punishment  cannot  be 
pronounced  on  a  person  in  his  absence.  Rex  v. 
Harm,  3  Burr.  1786 :  &  P.  Anon,  Lofit,  400. 

But  on  certain  occasions  the  court  will  dis- 
pense with  the  personal  appearance  of  delin- 
quents to  receive  judgment    Anon,  Lofft,  38. 

The  court  refused  to  dispense  with  the  person- 
al appearance  of  the  defendants  to  receive  judg 
ment  in  a  case  of  aggravated  assault  Anon. 
Ixrfft,43.  ™ 


giatratee,  and  a  certin 
way  was  fit  for  the  pa 
affidavits  that  so  mud 
was  still  retained  was 
Rex  w  bxcledon,  13  E 
CommereU,  4M.&S. 

The  court  cannot  cc 
the  expense  of  bringii 
up  to  receive  judg  men 
if  the  defendant  is  ta 
own  expense,  they  wil 
sence. 
334. 


Rex  v.  Boltz, 


Where  a  defendant, 
ment  for  a  libel,  was  co 
stance  of  the  prosecu 
wards  bring  him  up  ft 
the  prayer  of  the  defei  i 
his  absence.  Id. 

When  a  defendant  it 
after  verdict,  the  defei 
first  read,  and  then  1 1 
after  which,  the  defei 
heard,  and  lastly  the  c : 
Rex  v.  Bunts,  2T.R. 

But  where  a  defendi 
tence,  after  judgment  t 
affidavits  shall  be  first 
after  which  the  counse! 
be  heard,  and  lastly  thi 
ant;, if  no  affidavits  sfa 
sel  for  the  defendant  sb 
the  counsel  for  the  pro 

Where  several  defen 
sentence,  some  after  j 
others  after  verdict,  th< 
be  heard  in  mitigation, 
the  crown  in  aggravate 
'ife  R.  406. 


862  Judgment  and  Execution.  [CRIMINAL  LAW] 


Error. 


If  a  defendant  would  move  in  arrest  of  judg- 
ment after  conviction  for  a  misdemeanour,  lie 
most  be  present  in  court  Rex  v.  Spragg,  2  Burr. 
928. 

Judgment  for  a  trespass  in  taking  away  an  in- 
strument which  concerns  the  realty  cannot  be 
given  on  an  indictment  for  stealing  it  Rex  v. 
Westbeer,  1  Leach,  C.  C.  14. 

Where  an  indictment  charges  an  act  to  have 
been  done  with  a  felonious  intent,  and  the  jury 
find  a  verdict  of  guilty ;  if  the  charge  as  laid  do 
not  in  law  amount  to  a  felony,  but  is  only  a  mis- 
demeanour, the  court  will  pronounce  judgment 
as  for  the  latter  offence.  Rex  v.  Scqfieta,  2  East, 
P.  C.  1028;  Cald.397. 

Judgment  for  a  misdemeanour  cannot  be  given 
on  an  indictment  for  felony,  bad  for  want  of  a 
material  averment  of  a  fact  which  makes  the  of- 
fence, which  would  otherwise  be  a  misdemeanour, 
into  a  felony.  Rex  v.  Turner,  1  R.  &  M.  C.  C. 
47. 

A  man  upon  whom  sentence  of  death  has 
passed,  ought  not,  while  under  that  sentence,  to 
be  brought  up  to  receive  judgment  for  another 
felony,  although  he  was  under  that  sentence  when 
he  was  tried  for  the  other  felony,  and  did  not 
plead  his  prior  attainder.  Rex  v.  Brady,  R.&H 
C.  C.  268. 

The  time  and  place  of  the  execution  of  a  con- 
victed felon  form  no  part  of  the  sentence.  Rex 
v.  Doyle,  1  Leach,  C.  C.  67.  # 

It  is  not  the  practice  of  any  court  of  criminal 
jurisdiction  to  make  the  day  upon  which  execu- 
tion of  any  corporal  punishment  is  to  be  done  a 
part  of  the  original  sentence.  The  time  of  in- 
flicting such  punishment  is  usually  left  either  to 
the  discretion  of  the  officer  to  whom  the  execu- 
tion of  the  sentence  belongs,  or  is  appointed  by 
a  particular  rule  of  the  court  which  awards  the 
punishment  Atkinson  v.  Rex  {in  error),  3  firo. 
P.  a  517. 

A  peeress  convicted  of  a  clergyable  offence 
shall  be  discharged  without  burning  or  imprison- 
ment Kingston's  (Duche$$)  ease,  1  Leach,  G. 
C.146;  1  fist, P.  C.  468. 

A  sentence  of  transportation  may  be  a  second 
time  passed  upon  a  prisoner,  although,  the  term 
for  which  he  was  before  transported  is  unexpired. 
Rex  v.  Bade,  1  Leach,  C.  C.  441. 

Upon  an  indictment  for  a  misdemeanour  under 
the  22  Geo.  3,  c.  58,  the  punishment  should  be 
fine,  imprisonment,  or  whipping ;  imprisonment 
and  fine,  or  imprisonment  and  whipping,  cannot 
be  inflicted.    Rex  v.  HoweU,  R.  &  R.  C.  C.  253. 

Although  it  appears,  upon  a  case  reserved, 
that  evidence  has  been  admitted  at  the  trial 
which  ought  not  to  have  been  received;  yet,  if 
the  judges  are  of  opinion  that  there  is.  ample  evi- 
dence to  support  the  indictment,  after  rejecting 
such  improper  evidence,  they  will  not  set  aside 
the  conviction.  Rex  v.  Ball,  R.  &  R.  C.  C.  132 ; 
1  Camp.  324. 

Where,  on  the  trial  of  an  offence,  evidence  had 
been  received  which  was  not  strictly  admissible, 
and  the  ^prisoner  was  convicted  upon  that  and 


other  evidence,  but  the  case  appeared  othem 
clear  against  the  prisoner  -.—Held,  that  this  tat 
no  ground  to  stay  execution.  Rex  v.  OMrtji 
R.&R.C.C.  88:  &  P.  Rex  v.  Tinckkr,  1  Eat, 
P.G354. 

So  where  the  credit  of  the  witness  is  impeatatd. 
Id. 

If  a  prisoner  did  not  pray  his  clergy*  i 
clergyable  felony,  and  sentence  of  death  »\ 
upon  him,  he  might  be  brought  up  at  a  i 
assizes  and  have  his  clergy.  Rex  v.  iiavtnaf, 
1R.&M.C.C.21. 

A  convict  might  be  allowed  the  benefit  aftf> 
neral  pardon  though  be  bad  neglected  to  to? 
it  in  proper  time.  Rex  v.  Homes,  1  Leach,  CC 
40. 


Semble,  that  if  a  person  be  tried  at  toe  i 
on  an  indictment  removed  by  certiorari,  the  jodf 
would,  under  very  special  circumstance!,  Rcent 
affidavits  in  mitigation,  before  he  proceeded  to 
pass  sentence,  under  the  stat  1  W.  4,  e.  71. 1$, 
but  not  in  ordinary  cases.  Rex.  v  Cat,  4C4 
P.  538— Patteson. 

By  thestaLll  Geo.  4  At  1  Wil  4,  c.  W,  t 1 
upon  trials  for  felony  or  nnsdemeanoarca  at 
B.  record,  judgment  may  be  pronounced  it  si 
assizes,  and  shall  have  the  effect  of  a  jssjsni 
in  the  court  above,  unless  the  court  in  ate  fat 
six  days  of  term  grant  a  rale  nisi  for  anewtthi 
or  for  amending  the  judgment  A  defcsAatai 
such  record  having  been  sentenced  at  the  ass* 
cannot  apply  to  the  court  to  amend  the  jesgns* 
by  diminishing  the  punishments  mpoe  ordasrj 
affidavits  in  mitigation,  or  without  shown*;  *** 
specific  defect  in  the  sentence,  or  sosw  bibs 
which  could  not  have  been  adduced  attheaais* 
Rex  v  Lloyd,  4B.  &,  Ad.  135. 

The  king's  coroner  has  authority  to  wen* 
fines  imposed  on  defendants  convicted  on  ins* 
monts  or  criminal  information  in  the  cost' 
King's  Bench.  Rex  v.  Shackle,  M<CkL  ft  I 
514. 

It  is  not  necessary  to  specify  the  nanwaffc 

Sand  jury  in  the  record  of  the  caption  of •* 
ctment :  it  is  enough  to  aver  that  the  iadat- 
ment  was  found  by  twelve  good  and  kwM  sA 
for  the  party  indicted  has  an  opportanfy  *?* 
sorting  to  the  original  caption,  wnere  the  bus) 
of  the  jurors  appear.  AyleU  v.  Rex  (is  e*c» 
3  Bro.  P.C.529. 


CXV1.  Eanon. 

After  judgment  the  record  can  °°tyjj| 
moved  by  a  writ  of  error.  Rex  v.  onto*,  '  *«  •• 
373. 

Where  there  was  in  a  case  of  perjury  ijs? 
ment,  it  was  ordered  thai  the  cWendant  jj«* 
be  transported  ato  the  coast  of  New  Sooth  *** 
or  some  one  or  other  of  the  islands  •SJV** 
for  seven  years,  This  was  held,  «swj»J 
no  judgment,  and  a  procedendo  was  «w,l*jrJ 
the  court  below  should  give  judgment,  asi  ■ 
the  mean  time  the  defendant  was  baifei  **,i 


Kenwortky, 3  D.  &  R.  173;  1  B.  AC.  HI. 
A  return  to  a  writ  of  error,  diiecnfJ  *  • 


Error. 


[CRIMINAL  LAW] 


commissioners  of  oyer  and  terminer  of  the  city 
of  London,  set  out  the  record  of  an  indictment 
found  against  the  defendant  before  the  lord 
mayor  and  others,  and  stated  that  he  was  tried 
upon  the  said  indictment  by  a  jury  of  the  coun- 
try at  the  next  session  holden  before  the  lord 
mayor  and  several  of  the  judges,  aldermen,  re- 
corder, and  others,  assigned  by  certain  letters  pa- 
tent nnder  the  great  seal  directed  to  them,  or  any 
two  or  more  of  them,  to  inquire  of  certain  offences ; 
and  that  he  was,  by  the  verdict  of  such  jury,  found 
guilty,  and  that  thereunto  judgment  was  given  by 
the  court  against  him.  Upon  this  return  the  de- 
fendant assigned,  as  errors  in  law,  that  the  judg- 
ment was  insufficient,  and  should  have  been  for 
the  defendant,  and,  as  errors  in  feet,  first,  that 
when  the  jury  gave  their  verdict  there  was  but 
one  of  the  justices  named  in  the  commission  pre- 
sent in  court;  and,  secondly,  that  the  verdict  was 
not  at  the  time  it  was  so  given  entered  of  record. 
The  king's  coroner  and  attorney  answered,  "  in 
nullo  est  erratum,"  and  prayed  that  the  judgment 
might  be  affirmed : — Held,  as  to  the  first  error 
in  fact,  that,  as  it  appeared  by  the  record  that  the 
verdict  was  given  at  a  session  holden  before  seve- 
ral of  the  commissioners  and  justices,  the  plain- 
tiff in  error  could  not  be  allowed  to  aver,  in  con- 
tradiction of  the  record,  that  only  one  of  the  jus- 
tices was  present  when  the  jury  gave  their  ver- 
dict, and  the  answer  "  in  nullo  est  erratum'1  is 
no  admission  of  the  feet  assigned  for  error,  unless 
it  could  lawfully  be  assigned,  and  is  well  assign- 
ed in  point  of  form : — Held,  also,  that  the  second 
error  in  feet  assigned  was  no  error,  inasmuch  as 
it  was  impossible  that  a  verdict  should  be  record- 
ed at  the  time  when  it  was  given,  the  recording 
of  it  being  necessarily  an  act  subsequent  to  the 
delivery  of  the  verdict  by  a  jury.  Rex  v.  Car- 
We,  2  B.  A;  Ad.  362. 

Error  was  brought  in  K.  B.  upon  a  judgment 
at  the  Old  Bailey,  and  one  ground  assigned  was 
that  a  material  fact  stated  on  the  record  was  not 
true.  The  court  held  such  an  averment  inad- 
missible, and  affirmed  the  judgment.  The  fact 
being  as  alleged  by  the  defendant  below,  the 
court  of  oyer  and  terminer  afterwards  ordered 
the  record  to  be  amended,  and  their  clerk,  by  a 
rule  of  the  court  of  K.  B.,  came  into  the  latter 
court  and  made  the  amendment  there.  Upon 
motion  afterwards  that  the  case  might  be  again 
set  down  for  argument : — Held,  that  the  court  of 
K.  B.  could  not  rehear  it  after  the  expiration  of 
the  term  in  which  judgment  was  given,  though 
the  attorney  .general  consented,  and  that  the  only 
remedy  was  by  writ  of  error  to  the  House  of 
Lords.    Rex  v.  Carlile,  2  B.  &  Ad.  971. 

CXVII. — Copy  of  Indictment. 

A  prisoner  upon  his  acquittal  is  not  entitled 
ex  debito  justitie  to  a  copy  of  his  indictment 
Rex  v.  Brangan,  1  Leach,  C.  C.  27. 

The  court  will  not  grant  a  copy  where  the  ac- 
quittal arises  from  the  incompetency  of  a  wit- 
Hex  v.  Quick,  1  Leach,  C.  C.  28,  n. 


In  the  ease  of  an  acquittal,  on  a  prosecution 
for  felony,  the  prisoner  is  not  entitled  to  a  copy 


of  the  indictment  1 
ings,  without  an  < 
v.  Kelly,  1  W.  Bla< 

But  he  is  so  enti 
as  a  matter  of  rigl 
tion  to  the  court 
P.  952 ;  1  Phil.  Ev 

A  prisoner  is  ex 
ment  to  enable  hi 
Rex  v.  Vandercom 
P.C.519. 

A  copy  of  an  in 
trial  of  an  action  f 
the  court  will  not  < 
it  was  obtained  b 
M.  &,  R.  275. 

If  the  plaintiff, 
prosecution,  offer  U 
record  of  the  indie 
copy  thereof,  such 
though  there  were 
of  the  attornoy-gei 
copy  of  such  recor 
out  such  authority, 
a  copy  of  it  to  the 
contempt  of  court 
Nisi  Prius  would  n 
record  in  evidence, 
gait  v.  Toliervey,  1 

Where  a  party  a 
tion  had  obtained 
virtue  of  the  attornc 
a  mis-statement  as 
judge  before  whom 
court  refused  to  si 
vent  the  plaintiff 
copy  so  obtained. 
R.118;  10B.&C 

Qussre,  that  the  i 
to  a  copy  of  the  ret 


CX 

1.  Expenses  q 

7  Geo.  4,  c.  64,  • 
64,  repeals  the  stati 
e.3;  18  Geo.  3,  c.  ] 
far  as  they  relate  tc 

In  frivolous  case 
allow  the  prosecute] 
be  bound  over  to  pr< 
v.  Powell,  1  C.  &  F 

The  statute  58  • 
the  court  to  order  t 
the  prosecutor  or  m 
have  been  active  in 
son,  and  who  shal 
person  accused  of  fi 
costs  of  prosecutir 
grand  jury ;  and  s 
their  loss  of  time  ai 
sion.  Where  a  per 
and  incurred  an  ex 
endeavouring  to  bri 
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tice,  and  had  succeeded  in  apprehending  them : 
— Held,  that  under  that  statute  he  was  not  enti- 
tled to  any  compensation  for  the  money  so  ex- 
pended. Rex  v.  Austen,  1  D.  &  R.  N.  P.  C.  24 
—Park. 

Where  the  treasurer  of  the  county  of  Surry 
refused  to  pay  the  expenses  of  a  witness  in  a 
case  of  felony,  pursuant  to  an  order  from  the 
borough  of  Southwark  sessions,  under  the  58 
Geo,  3,  c.  70,  the  proper  remedy  was  held  to  be 
by  indictment,  or  by  an  attachment  in  the  infe- 
rior court,  and  not  by  mandamus.  Rex  v.  Surry 
Treasurer,  1  Chit  650. 

The  costs  of  a  prosecution  in  the  borough 
court  of  Liverpool,  for  a  felony  committed  within 
the  borough,  may  be  ordered  by  the  court  to  be 
paid  by  the  treasurer  of  the  county  of  Lancaster, 
the  borough  of  Liverpool  not  having  exclusive  ju- 
risdiction, nor  any  treasurer  like  a  county  trea- 
surer, nor  any  rate  in  the  nature  of  a  county  rate, 
but  contributing  as  a  part  of  the  county  to  the 
county  rate.    Rex  y.  Johnson,  4  M.  &.  S.  515. 

The  expenses  of  a  witness  going  to  identify 
stolen  property  cannot  be  allowed,  as  the  statute 
58  Geo.  3,  c  70,  is  confined  to  the  allowance  of 
the  expenses  of  the  prosecution  and  apprehen- 
sion.   Rex  v.  NSUington,  1 C,  &  P.  83— Hullock. 

The  stat  18  Geo.  3,  c.  19,  which  enabled  the 
court  in  certain  cases  to  make  an  order  on  the 
treasurer  of  the  u  county,  riding,  or  division," 
where  the  offence  was  committed,  to  pay  the  pro- 
secutor and  his  witnesses  their  expenses,  extend- 
ed to  inferior  districts  having  jurisdiction  to  try 
felons,  and  raising  their  own  rates  similar  to  the 
county  rates.  Rex  v.  Myers,  6  T.  R.  237.  And 
see  Rex  y.  Johnson,  4  M.  &  S.  515. 

Where  an  indictment  for  felony  is  removed 
by  a  certiorari,  and  tried  at  Nisi  Prius,  neither 
the  judge  at  Nisi  Prius  nor  the  court  of  K.  B. 
has  authority  to  award  costs  to  the  prosecutor 
under  7  Geo.  4,  c  64,  s.  22,  whether  the  indict- 
ment be  removed  by  the  prosecutor  or  the  pri- 
soner. Rex  v.  Treasurer  of  Exeter,  5M.&H 
167. 

On  the  trial  of  an  indictment  for  man- 
slaughter, the  surgeon  will  only  be  allowed  for 
his  attendance  on  the  trial,  and  not  for  his  fee  for 
opening  the  body  by  order  of  the  coroner.  Rex 
y.  Taylor,  5  C.  &  P.  301— Littledale. 

The  judge,  on  a  trial  for  murder,  has  no  power 
to  allow  the  expenses  of  the  witnesses  for  their 
attendance  at  the  coroner's  inquest.  Rex  v.  Reeo, 
5  C.  &  P.  302— Littledale. 

A  prosecutor  and  his  witnesses  were  bound  by 
recognisances  to  prosecute  and  give  evidence  at 
the  assizes.  They  attended  there,  and  preferred 
an  indictment,  which  was  found.  The  prisoner 
had  been  by  mistake  discharged  by  proclamation 
at  an  adjourned  sessions  which  preceded  the  as- 
sises, and  had  absconded.  The  judge  allowed 
the  expenses.  But  semble,  that,  if  the  prosecu- 
tor and  witnesses  had  merely  appeared  at  the  as- 
sises, and  had  not  preferred  any  indictment,  the 
judge  would  have  had  no  power  to  allow  any  ex- 
iles y.  Robey,  5  C.  &  P.  552— Taunton. 


2.  Expenses  of  Prosecutism  in 


7  Geo.  4,  «.  64,*.  22.]— Where  the 
of  an  indictment  for  a  misdemeanour  fees!  m 
sessions  removes  it  into  K.R  by  certain,  k 
is  not  entitled  to  costs  under  7Geo.4,c.W,i 
23.  Rex  v.  Richards,  2  M.6tR.405;8&t 
C.  420:  S.  P.  Rex  y.  Johnson,  Car.  C  L  111; 
R.  &  M.  C.  C.  173. 

Justices  of  the  peace  at  the  quarts  rsbbb 
have  no  authority,  by  an  act  of  paitissnt,  to 
order  the  costs  of  a  prosecution  fcrtsisb. 
meanour,  carried  on  under  the  dlnctka  d  a* 
fidstrates,  to  be  allowed  out  of  the  cuartjBte 
Rexr.  W.R.  Yorkshire,  7  T.  R.  377. 

Where  to  an  indictment  at  the  asms)  fat 
misdemeanour  the  defendants  consented  to  ssat 
guilty,  upon  an  understanding  that  they  wn  a* 
to  be  brought  up  for  judgment;  and  noitifaW 
tion  or  agreement  having  been  then  ejanai; 
made  by  the  prosecutor  tor  the  psymesl  of  Is 
costs : — Held,  that  he  was  not  aflerwaitJcsftH 
to  a  rule  on  the  crown  side  to  htve  as  ess 
taxed.    Rexi.  Rawson,  4  D.&R.19M&* 
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3.  Costs  in  other  Com*. 

The  court  of  K.  B.  has  no  power  to  nsi 
costs  to  prosecutors  by  mdictment,  nor  to  es» 
pel  a  defendant  to  go  before  the  master.  Bai 
Richardson,  6D.&L  141. 

A  judge  could  not  certify  fur  the  cobs  sf  i 
special  jury,  under  stat.  24  Geo.  2,  c.  18, 1.1, » 
criminal  cases.  Rex  v.  Abingdon  (Urt),lte} 
226— Kenyon. 

Costs  for  not  going  to  trial  shall  be  paid  to* 
defendant,  by  the  course  of  the  court,  on  isfe- 
mations  for  misdemeanours,  where  the  |ism«aif 
does  not  countermand  his  notice  of  trial  is  os* 
Rex  y.  Heydon,  3  Burr.  1304. 

But  a  prosecutor  is  not  to  pay  coats  fa  s* 
going  to  trial  according  to  his  notice,  if  ** 
not  occasioned  by  his)  own  default.  Bb  * 
Righton,  3  Burr.  1694. 

If  a  sessions'  case  be  sent  down  tobe  it*a*i 
and  the  prosecutor  abandon  it  when  it  ■  i*» 
ed,  the  court  will  discharge  his  recofnBSsetfr 
the  costs  given  under  stat  5  Geo.  5,  t  II,  K 
if  he  dispute  the  amended  order,  they  wfi  ■* 
Rex  y.  Edgeworth,  4T.R.  2ia 

Where  there  is  a  new  trial,  the  «*** 
trial  already  had  are  generally  directed  to  aw 
the  event  of  the  second  verdict  AtL-Gax 
Stephens,  3  Price,  72. 

A  prisoner  suing  as  a  party  grieved  o**1 

■  ham    fyrniM..     A  a*     >«jI     1.  ■  ■»..  liaa»    f£9MSml 


Habeas  Corpus  Act,  and  haviiig  been  refeasU 
copy  of  his  warrant  of  coaunranest,  *  «**■? 
to  costs  if  he  recover  a  penalty.  Word  v.  Ask 
1  H.  Black.  10. 

If  a  clerk  of  assise  draw  an  maVirnsBt  •* 
unnecessary  prolixity,  he  may  be  ordatsi  top? 
the  extraordinary  expense.  Jfoarv.JhwjiH* * 
C.  C.  210. 

He  has  no  lien  on  the  records  in  fcas 
for  his  feet.  Id. 
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If  ■>  clerk  of  the  peace  in  drawing  an  indict- 
ment introduce  unnecessary  recitals,  the  court 
Will  order  him  to  pay  the  expense  thereby  incur- 
red.  Rexv.BUy,l  Dough  193:  &C.not&P. 
1T.R.  237,  n. 

How  costs  of  amending  a  plea,  with  liberty  to 
the  adverse  party  to  reply  de  novo,  are  to  be 
taxed,  and  what  allowance  to  be  made.  Rex  v. 
Philippe  2  Burr.  757. 

Where  justices  of  the  peace  are  complained  of 
without  reason,  they  shall  have  costs.  Rex  v. 
Palmer,  2  Burr.  1162. 

After  a  cause  is  called  on,  if  the  defendant 
puts  off  the  trial  on  account  of  the  absence  of 
witnesses,  he  must  pay  the  costs  of  the  day,  as 
well  in  criminal  cases  as  in  civiL  ,  Rex  v.  Doyle, 
1  Esp.  125— Kenyon. 

Persons  indicted  for  not  repairing  roads,  ratione 
tenurs,  shall  pay  the  costs  of  the  prosecutor. 
Rex  v.  WingfiekL,  1  W.  Black.  602.  And  see 
Rex  v.  Cheshunt,  1  W.  Black,  295. 

The  sessions,  before  whom  a  parish  is  acquitted 
upon  the  trial  of  an  indictment  for  not  repairing 
a  highway,  may  by  their  order  award  C.  and  £ 
to  pay  costs  to  the  parish,  although  the  names  of 
C.  and  El  be  not  on  the  back  of  the  indictment, 
and  although  the  indictment  originated  in  a  pre- 
sentment of  A.  and  B.  constables,  whose  names 
are  on  the  indictment ;  and  it  is  enough  if  the 
order  is  intitled  as  in  the  prosecution  of  C.  and 
EL,  without  showing  further  that  C.  and  E.  are 
prosecutors ;  neither  need  it  appear  on  the  face 
of  the  order  that  the  indictment  was  tried,  if  that 
appear  by  the  record  of  the  proceedings;  and  the 
order  is  good  in  form,  if  it  be  for  the  payment  of 
the  costs  to  the  solicitor  of  the  parish.  Rex  v. 
CommereU,  4M.&S,  203. 

If  the  judge,  on  the  trial  of  an  indictment  for 
not  repairing  a  road,  certify  that  the  defence  was 
frivolous,  without  also  awarding  costs  in  express 
terms,  under  stat  13  Geo.  3,  c.  78,  the  prosecu- 
tor is  entitled  to  costs.  Rex  v.  Clifton,  6  T.  R. 
344  And  see  Rex  v.  St.  John,  Mar/rate,  6  M.  &, 
a  130. 

If  a  person  gives  notice  of  his  intention  to  ap- 
peal to  the  quarter  sessions  against  the  poor- 
rate,  but  do  not  enter  his  appeal,  the  sessions 
cannot  award  costs  to  the  other  party  under  the 
slat  17  Geo.  2,  c  3a  Rex  v.  Essex,  (Justice*), 
6  T.  R.  583. 

So  the  costs  to  be  paid  by  offenders  under  stat 
6  G.  1,  c  48,  s.  1,  must  be  ascertained  by  the  con- 
viction, or  it  is  bad.    Rex  v.  Haft,  Cowp.  60. 

So  the  costs  to  be  paid  by  offenders  under  the 
Stage  Coach  Act,  50  Geo.  3,  c  48,  must  be  as- 
certained by  the  conviction,  or  it  is  bad.  Rex  v. 
Payne,  4  D.  &  R.  72. 

Though  a  local  act  says,  that u  all  moneys  paid, 
expended  by,  or  recovered  against  the  commis- 
sioners or  their  treasurer,  &c^  by  means  of  an 
action,  prosecution,  &c,  or  appeal  for  any  cause 
relating  to  the  act,  or  anything  done  by  or  under 
the  authority  of  the  same,  shall  be  defrayed  out 
of  the  money  in  the  hands  of  the  treasurer ;"  it 
does  not  extend  to  discharge  the  commissioners 
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from  personal  responsibility,  in  the  first  instance, 
for  the  costs  of  an  appeal  awarded  to  be  paid  by 
them,  however  they  may  afterwards  reimburse 
themselves  out  of  the  fund  in  the  treasurer's 
hands.    Rex  v.  Kingston,  8  East,  41. 

And  they  may  be  indicted  for  non-payment  of 
such  costs.    Id. 

2.  After  Removal  by  Certiorari. 

[See  Rex  v.  Bfidlam,  and  Rex  v.  Emden,  3 
Burr.  1720.] 

Where  the  expenses  of  an  indictment  for  a  mis- 
demeanour are  defrayed  by  subscription,  and  the 
nominal  prosecutors  incur  no  expense,  they  are 
not  entitled  to  costs  as  prosecutors  within  5W.&, 
M.,  c  11,  s.  3.    Rex  v.  Cook,  1M.&R.  526. 

Quere,  whether  the  near  relations  of  a  person 
whose  body  has  been  disinterred  for  the  purposes 
of  dissection  are  parties  grieved  within  that  sta- 
tute?   Id. 

Rated  inhabitants  of  a  parish,  who  were  pre- 
vented by  rioters  from  entering  the  vestry-room 
to  attend  a  meeting  called  for  the  purpose  of  im- 
posing a  church-rate,  and  who  afterwards  prose- 
cuted the  offenders,  are  parties  grieved  within  the 
meaning  of  the  stat  5  W.  &  M.,  c  11,  s.  3 ;  and, 
therefore,  entitled  to  costs,  on  conviction  of  the 
defendants  after  removal  of  the  indictment  by  cer- 
tiorari.   Rex  v.  Thompkins,  2  fi.  &  Ad.  287. 

Where  a  defendant  who  removes  an  indict- 
ment into  K.  B.  by  certiorari  is  convicted,  he 
shall  not  pay  costs  on  the  stat  5  &  6  W.  &  M., 
c  11,  to  the  prosecutors.  Rex  v.  Ingleton,  1 
Wile.  139. 

Under  the  third  section  of  W.  &  M.,  c  11,  for 
regulating  the  removal  of  indictments  from  the 
sessions  by  certiorari,  the  representatives  of  the 
prosecutor  are  entitled  to  the  costs  taxed  during 
his  life,  though  no  personal  demand  was  ever  made 
by  him.    Rex  v.  Chamberlayne,  1T.R.  103. 

Where  a  defendant  had  removed  an  indictment 
from  the  sessions  into  K.  B.  by  certiorari,  and 
was  convicted,  but  died  before  he  could  be  brought 
up  for  judgment : — Held,  that  his  bail  were  liable 
to  pay  the  taxed  costs  of  the  prosecution,  under 
5  &  6  W.  &  M.,  c  11,  s.  3.  Rex  v.  Turner,  4 
D.  &  R.  816;  3  B.  &  C.  160:  S.  P.  Rex  v.  Ft*, 
more,  8  T.  R.  409. 

Where  an  indictment  was  removed  by  certio- 
rari at  the  instance  of  the  defendant,  and  he  was 
found  guilty,  the  costs  of  conveying  him  to  jail, 
on  his  receiving  sentence  of  imprisonment,  are 
reasonable  costs  within  the  statute  5  &,  6  W.  Sc 
M.,  c  1 1,  s.  3,  to  be  allowed  to  the  prosecutor  on 
the  taxation  of  costs.  Rex  v.  Gittne,  5  M.  &,  S. 
520 ;  2  Chit  159. 

The  court  granted  a  rule  to  refer  it  to  the 
master  of  the  Crown  Office,  to  tax  in  favour  of  the 
defendant  the  costs  of  a  certiorari,  the  record 
having  been  withdrawn  without  notice.  Rex  v. 
,  2  Chit  159. 

Where  on  removing  an  indictment  from  the 
sessions,  by  certiorari,  a  recognisance  is  given  by 
two  in  20/.  each,  under  stat  5  &  6  W.  &  M.,  c 
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11,  ss.  9, 3,  to  secure  the  costs,  such  recognizance 
•hall  not  be  discharged  tin  all  the  costs  are  paid, 
though  they  exceed  40/.    Rex  v.  Teat,  13  East,  4. 

Upon  an  indictment  for  perjury,  removed  into 
K.  B.  by  certiorari,  if  the  prosecutor  gives  no- 
tice of  trial  to  the  defendant,  and  withdraw  his 
record  countermanding  his  notice  in  time,  be 
shall  pay  costs  to  the  defendant.  Rex  v.  Bartrum, 
8  East,  369. 

If  the  defendants,  in  an  indictment  for  not  re- 
pairing  a  road,  (and  which  is  removed  by  certio- 
rari), be  acquitted  for  want  of  prosecution,  the 
court  has  no  power  to  award  costs  to  the  defen- 
dants on  the  ground  of  its  being  a  vexatious  pro- 
secution under  stat  13  Geo.  3,  c  78,  s.  65,  but 
the  application  most  be  made  to  the  judge  at  Nisi 
Prius.    Rex  v.  Chodderton,  5  T.  R.  272. 

The  stat  5  &.  6  W.  &  M.,  c  11,  directing,  by 
s.  2,  that  no  certiorari  shall  be  granted  on  the 
part  of  a  defendant  to  remove  an  indictment  for 
a  misdemeanour  from  the  sessions  before  he  shall 
enter  into  a  recognizance,  &o,  in  20J.  to  try  at 
tin  next  assizes,  3tc ;  and  by  s.  3,  that,  "if  the 
defendant  prosecuting  such  certiorari  be  con* 
noted,  the  court  of  K.  B.  shall  give  reasonable 
ousts  to  the  prosecutor,  and  that  the  recognizance 
.shall  not  be  discharged  till  the  costs  taxed  shall 
be  paid ;"  attaches  only  upon  a  defendant  convict- 
ed by  judgment;  and  therefore  if,  after  a  verdict 
of  guilty,  the  judgment  be  arrested,  no  costs  can 
be  taxed  for  the  prosecutor.  Rex  v.  Turner,  15 
East,  570. 

A  justice  of  the  peace,  who  has  prosecuted  a 
jailor  to  conviction  for  suffering  a  prisoner  to 
escape,  committed  by  him  on  a  charge  of  felony, 
is  not  entitled  to  the  costs  of  the  conviction 
under  stat  5  &  6  W.  &  M.,  c.  11,  s.  3.  Rex  v. 
Sharpness,  2  T.  R.  47. 

Persons  dwelling  near  a  steam-engine,  which 
emitted  volumes  of  smoke,  affecting  their  breath, 
eyes,  clothes,  furniture,  and  dwelling-houses,  and 
proseouting  an  indictment  for  it,  are  parties 
grieved,  and  entitled  to  have  their  costs  taxed 
under  the  stat  5  W.  &.  M.,  c  11,  s.  3,  upon  re- 
moval of  the  indictment  by  certiorari  from  the 
sessions  into  the  court  by  the  defendants,  and 
their  subsequent  conviction.  JfUx  v.  Dewsnap, 
16  East,  194. 

The  prosecutor  of  an  indictment  for  obstruct- 
ing a  highway  must  show  himself  to  be  the  party 
grieved,  in  order  to  obtain  costs  under  the  5  &  6 
W.  &  M .,  c  11,  s.  3 ;  therefore,  where  the  prose- 
cutor did  not  apply  for  the  costs  until  two  years 
after  judgment  given,  and  it  did  not  appear  that 
he  had  ever  used  the  highway  before  it  was  stop- 
ped, and  whilst  it  was  stopped  declared  he  did 
not  care  about  it : — Held,  that  he  was  not  entitled 
to  costs  as  the  party  grieved,  although  the  prose- 
cution was  at  his  instance  and  expense.  Rex  v. 
bicUdon,  1  M.  Ac  8.  268. 

Several  persons  were  held  entitled  to  ousts 
under  stat  5  W.  &  JVL,  c  11,  as  prosecutors  of  an 
indictment,  removed  by  certiorari,  for  not  repair- 
ing a  highway,  one  as  constable  of  the  manor 
within  which  the  highway  lay,  the  other  as  par- 
ties grieved,  they  having  used  the  way  for  many 


years  in  passing  and  re-passing  from  (heir  homes 
to  the  next  market  town,  and  being  obliged,  by 
reason  of  the  want  of  repair,  to  take  a  more  cir- 
cuitous route.  Rex  v.  Taunton,  St.  Mary  (Jaosfc.) 
3  M.  &,  8.  465.  And  see  Rex  v.  Bird,  2  &  fr 
A.  522. 

A  justice  of  the  peace,  who  indicts  a  road  for 
being  out  of  repair,  (the  indictment  being  after- 
wards removed  by  certiorari,)  is  entitled  to  costs, 
finder  the  stat  5  &  6  W.  &  M,  c  11,  s.  3,  if  the 
defendant  be  convicted.  Rex  v.  Kettlewortk,  5 
T.R.33. 

The  prosecutor  of  an  indictment  for  stopping  a 
common  footway,  who  bad  used  it  for  some  years 
before  it  was  stopped  up,  is  a  party  grieved  within 
the  meaning  of  5  Sl  6  W.  &  M.,  c.  11,  a.  3.  Rex 
v.  Williamson,  7  T.  R.  32. 

Upon  an  indictment  for  not  repairing  a  high- 
way, removed  by  the  prosecutor,  if  the  judge  st 
Nisi  Prius  certify  that  the  defence  was  mvoloas, 
the  prosecutor  shall  have  his  costs,  notwithstand- 
ing the  defendant  hath  obtained  a  rale  nisi  to 
arrest  the  judgment  Rex  v.  SL  Jok*, 
6M.&S.130.  AndsieRexY.Cliftm^ZT.R. 
344 


No  costs  are  due  on  a  certiorari  removing  s 
mary  proceedings,  unless  a  recognizance  be 
tered  into  at  the  time  of  removing  the  proceed- 
ings :  but  it  is  discretionary  in  the  court  whether 
they  will  grant  a  certiorari ;  and  in  future  they 
will  compel  the  party  to  enter  into  a  recognizance. 
Rex  v.  Jenkins,  1  T.  R.  82. 

Where  a  judge  at  the  assizes  refused  to  try  an 
indictment  for  a  misdemeanour  (perjury),  ssasi- 
festly  bad  on  the  face  of  it,  but  did  not  order  it 
to  be  quashed,  and  the  prosecutor  preferred  an- 
other indictment  for  the  same  offence,  and  re- 
moved it  into  K.  R,  the  court  would  not  call 
upon  the  prosecutor  to  pay  the  costs  of  the  first 
prosecution,  before  he  proceeded  with  the  second. 
Rex  v.  Tremaine,  5  D.  A,  R.  413 ;  3  B.  Sl  C.  761; 
1  R.  &  M.  147. 

Where  an  indictment  is  removed  by  certiorari 
from  the  quarter  sessions,  the  prosecutor  has 
costs  taxed  by  the  muter,  which,  if  not  paid 
within  ten  days,  an  attachment  issues,  and  the 
recognisance  stands  as  a  security.  Jjbsh.  LoA. 
520. 

The  12th  section  of  the  stat  38<3eo.  3,  c  52, 
providing  that  no  indictment  shall  be  moored 
into  the  next  adjoining  county,  except  the  per- 
sons applying  for  such  removal  shall  enter  into 
a  recognizance  in  401.  for  the  extra  costs,  fee*, 
does  not  relate  to  indictments  sent  by  K.  &  to 
be  tried  in  the  next  adjoining  county,  after  a  re- 
moval thither  by  certiorari  Rex  v.  Ncitingkmm, 
4  East,  208;  I  Smith,  51. 

Where  a  defendant  removes  an  indictment 
from  a  court  of  general  quarter  sessions  by  cer- 
tiorari into  K.  8.,  and  is  afterwards  convicted, 
the  master  of  the  Crown  Office,  in  taxing  the  pro- 
secutor's costs  under  5  &  6  W.  &  M.,  ell,  ought 
to  consider  those  only  which  were  incurred  sub- 
sequently to  the  certiorari.  Rex  v.  WaUecr, 
Hull  on  Costs,  547. 
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Where  a  defendant  bad  removed  an  indictment, 
entered  into  a  recognizance,  been  convicted  and 
fined,  and  the  prosecutor  received  one  third  there. 
o(  so  much  shall  be  deducted  out  of  cost*.  Rex 
v.  Osborne,  4  Burr.  2X25. 

Where  the  attorney-general  on  behalf  of  the 
crown  ened  for  money,  and  the  defendant  re- 
aiated  the  payment,  though  the  crown  succeeded 
in  the  suit:  yet  as  there  was  a  reasonable  doubt 
whether  the  money  did  not  belong  to  other  par- 
ties, it  was  held  to  be  too  much  to  visit  the  de- 
fendant with  the  crown's  costs.  Mucklow  v.  AU^ 
Gen.  4  Dow,  12, 16. 

On  a  defendant's  acquittal  on  an  information, 
he  is  not  entitled  under  stat.  4  &  5  W.  &  M.,  c 
18,  s.  2,  to  costs,  beyond  the  extent  of  the  recog- 
nizance entered  into  by  the  prosecutor  in  20?., 
under  that  act    Rex  v.  FUewood,  2  T.  R.  145. 

The  court,  on  granting  an  information,  will 
not  reouire  the  prosecutor  to  give  security  for  the 
costs,  m  case  the  defendant  should  be  acquitted, 
beyond  the  extent  of  the  recognizance  in  $01.  re- 
quired by  the  statute  of  4  &  5  W.  &,  M.,  c  18,  s. 
2.    Rex  ?.  Brooke,  2  T.  R.  190. 

An  indictment  removed  into  K.  B.  by  the  de- 
fendant, and  made  a  special  jury  cause  by  the  pro- 
secutor, came  on  to  be  tried,  and  was  immediately 
referred.  The  order  of  reference  stated,  that  if 
the  arbitrator  should  be  of  opinion  that  the  defen- 
dant was  guilty,  and  the  prosecutor  entitled  to 
costs,  the  defendant  agreed  to  pay  the  costs. 
The  arbitrator  did  so  find: — Held,  that  the  prose- 
cutor could  not  recover  the  costs  of  the  special 
jury,  since  the  judge  had  not  certified  for  those 
costs  pursuant  to  6  Geo.  4,  c  50,  s.  34 ;  and  the 
order  of  reference  did  not  expressly  give  a  power 
of  doing  so  to  the  arbitrator.  Also,  that  the  ge- 
neral term  H  costs**  in  this  order  did  not  include 
those  of  the  reference  and  award  Rex  v.  Moate, 
3  a  &  Ad.  237. 


Where  a  prosec 
exceptions  in  a  si 
them  only,  that  pt 
rejected  as  surplus 
And  see  Gill  v.  Je 

An  introductory 
that  outrages  had  1 
neighbourhood  of  J 
not  be  proved  that 
places;  and  fburtc 
may  be  considered 
Softer,  4M.&S.I 

An  introductory 
gaged  in  such  outr 
under  the  directioi 
known  person,  cal 
import  that  the  per 
proof  that  he  was  i 
the  purpose  is  suffii 

Not  grantable 
Anon.  Lofft,  155. 

The  court  will  , 
on  the  sole  testim 
(uncontradicted),  i 
the  publio  interest, 
an  alderman,  who ' 
a  justice  of  peace.  . 


CXEL  Information. 

1.  Generally. 

A  criminal  information  is  not  proper  to  try  a 
civil  right,  unless  the  parties  will  not  submit  to 
a  trial  at  law.    Anon.  Lofit,  184. 

It  is  not  to  be  grantable  where  there  is  contra- 
dictory evidence.     7\iit  v.  Faukee,  Lofft,  64. 

The  granting  it  is  discretionary  under  the  cir- 
cumstances. Anon.  Lofft,  323.  And  eee  Sex  v. 
Re+imon,  1  W.  Black.  541. 

On  a  rule  fbr  information,  though  the  court 
may  think  a  ground  is  laid,  yet  if  under  the  cir- 
cnmatances  the  payment  of  the  prosecutor's  costs 
appears  an  adequate  punishment,  they  will  dis- 
charge the  rule  of  the  defendant's  undertaking  so 
to  da    Rex  v.  Morgan,  1  DougL  314. 

An  information  founded  on  a  penal  statute 
must  negative  the  exceptions  in  the  enacting 
clause  creating  the  penalty,  and  also  those  con- 
tained in  a  former  olanse  to  which  the  enacting 
clause  refers  in  express  terms.  Rex  v.  Prwtten, 
6T.R.559. 


2.  Ex-efficio  I 

A  defendant,  in  i 
the  attorney-genera 
of  venue  without  hi 
2  Price,  113. 

Where  a  statute 
may  recover  it  by  a 
torney-general    R 

Information  for  a 
attorney 'general,  oil 
he  may  grant  one 
(Mayor),  4  Burr.  2C 

May  be  filed  by  i 
cancy  of  the  office  < 
vacancy  need  not  h 
v.  Widen,  4  Burr. 
(in  error),  4  Bro.  P. 

The  court  will  nc 
formation  filed  ex-oj 
He  may  stop  the  j 
prosequi,  and  file  i 
DougL  239. 

An  information  w 
the  same  offence  was 
fng,  2  Burr.  654;  21 

In  informations  fi] 
by  the  attorney-gen 
to  be  considered  as 
of  particular  counts. 
183. 

3.  Agot 

When  a  justice  of 
or  corrupt  motives,  t 
infornuUon.    Re*  v 


806        Information* 


[CRIMINAL  LAW] 


hybfinatiofL 


The  court  will  not  grant  an  information  against 
the  magistrate  of  a  borough  for  having  disfran- 
chised persona  entitled  to  their  freedom,  although 
sworn  to  have  been  done  to  serve  election  purposes, 
if  the  defendants  deny  that  motive,  and  swear 
that  they  thought  there  was  legal  ground  for  the 
disfranchisement,  and  the  ground  on  which  the 
disfranchisement  went  has  not  been  decided. 
Rex  v.  Doirs,  2  DougL  588. 

No  information  shall  be  granted  against  jus. 
tices  acting  in  sessions,  unless  in  very  flagrant 
cases.  Rex  v.  Seaford  (Justices),  1  W.  Black.  432. 

The  court  will  not  punish  a  justice  in  an  ex- 
traordinary way  for  compelling  a  complainant  to 
do  that  justice  which  he  ought  to  have  done  of 
his  own  account,  when  the  matter  does  not  ap- 
pear to  have  been  done  malo  animo.  Rex  v.  Jack- 
•on,  Lofit,  1471 

An  information  was  granted  against  justices 
for  refusing  to  relieve  burgesses  appealing  against 
a  poor's  rate.    Rex  v.  Phelps,  2  Ld.  Ken.  570. 

So  a  rule  nisi  was  granted  against  a  justice 
for  paying  over  to  the  poor  certain  fines,  and  re- 
turning the  convictions  according  to  19  Geo.  2. 
W:$  mm,  Lofit,  44. 

Wherever  magistrates  act  uprightly,  though 
they  mistake  the  law,  no  information  will  be 
granted  against  them.    Rex  v.  Jackson,  IT.  R. 

Error  in  form  is  no  ground  for  criminal  infor- 
mation. Rex  v.  Staffordshire  (Justice*),  1  Chit 
219. 

And  it  is  only  granted  where  a  magistrate  has 
meted  corruptly.    Anon,  1  Chit  217,  («). 

On  an  application  for  a  rule  nisi  for  a  criminal 
information  against  a  magistrate,  the  question  is 
not  whether  the  act  done  might  on  full  investi- 
gation be  found  to  be  strictly  right,  but  whether 
it  proceeded  from  oppressive,  dishonest,  or  cor- 
rupt motives  (under  which  fear  and  favour  may 
generally  be  included),  or  from  mistake,  or  error; 
in  either  of  the  latter  instances  the  court  will  not 
grant  the  rule.    Rex  v.  Barron,  3  B.  &  A.  432. 

The  court  will  grant  a  rale  nisi  for  a  criminal 
information  at  the  end  of  a  term  against  a  magis- 
trate for  mal-practices  during  the  term,  but  not 
for  any  misconduct  before  the  term.  Rex  v. 
Smith,  7  T.  R.  80. 


A  commitment  by  a  justice  of  the  peace  for  a 
time  certain,  as  for  fourteen  days  under  the  Va- 
grant Act,  is  a  commitment  in  execution,  and  the 
party  is  not  entitled  to  be  bailed ;  and  if  another 
magistrate,  on  illegal  and  corrupt  motives,  dis- 
charge a  person  so  committed,  the  court  will 
grant  an  information  against  htm.  Rex  v.  Broafre, 
5  T.  R.  190. 

The  court  will  not  grant  an  information  against 

«  magistrate,  for  having  improperly  convicted  a 

person,  unless  the  party  complaining  make  an 

exculpatory  affidavit,  denying  the  facts.    Rex  v. 

jr#e*ter,3T.R.388. 

A  criminal  information  was  refused  against  a 
magistrate  for  returning  te  a  writ  of  certiorari  a 


conviction  of  a  party  in  another  and  more  formal 
shape  than  that  in  which  it  was  first  drawn  up, 
and  of  which  a  copy  had  been  delivered  to  the 
party  convicted  by  the  magistrate's  clerk;  the 
conviction  returned  being  warranted  by  the  facts. 
Rex  v.  Barker,  1  East,  186. 

An  information  was  granted  against  a  justice, 
who  was  also  a  collector  of  customs,  for  sxttinr 
to  decide  the  salvage  of  a  vessel,  under  the  lz 
Anne,  c.  18,  of  which  he  was  entitled,  as  a  cus- 
tom-house officer,  to  part  Rex  v.  Davis,  Losft, 
62. 

And  information  goes  against  a  justice  for 
committing  a  man  for  not  paying  Is.  for  discharg- 
ing his  warrant    Rex  v.  Jones,  1  Wila.  7. 

Where  facts  tending  to  criminate  a  magistrate 
took  place  twelve  months  before  the  application 
to  the  court,  they  refused  to  grant  a  criminal  in- 
formation ;  although  the  prosecutor,  in  order  to 
excuse  the  delay,  stated  that  the  facts  bad  not 
come  to  his  knowledge  till  a  very  short  time  be- 
fore the  application  was  made.  Rex  v.  Bishop,  5 
B.  &  A.  612. 

Nor  will  they  grant  a  certiorari  in  the  first  in- 
stance to  remove  an  order  for  the  appointment  of 
overseers  for  the  purpose  of  having  it  quashed,  on 
a  suggestion  that  the  justices  made  the  appoint- 
ment from  corrupt  and  improper  motives;  the 
propriety  of  the  appointment  being  matter  of  ap- 
peal to  the  sessions;  but  they  will  grant  a  crimi- 
nal information  against  the  justices,  if  the  corrupt 
and  improper  motives  for  muungthe  appointment 
be  satisfactorily  established.  Rex  v.  fleawsff 
shire  {Justices),  1  D.  dfc  R.  443. 

Qusre,  whether  a  criminal  information  wQl 
lie  against  justices  for  making  a  false  return  to  a 
mandamus,  unless  the  return  is  corruptly  and 
wilfully  false  ?  Rex  v.  Lancashire  (Justices),  1 
D.  &  ft. 485:  S.  C.  not&  P.  5  B.  &.  A-  755. 

Rule  nisi  for  an  information  against  justices  of 
peace  (inter  alia)  making  a  commitment  without 
previously  taking  the  prosecutor's  oath,  who  was 
a  peer  of  the  realm,  and  also  for  neglecting  to 
take  the  noble  prosecutor's  recognizance  to  prose- 
cute, discharged, these beingdeemed only  irregu- 
lar, not  criminal    Rex  v.  FUlding,  2  Ban.  719. 

An  information  will  be  granted  against  a  jus- 
tice of  the  peace,  as  well  for  granting  as  for  re- 
fusing an  ale  license  improperly.  Rex  v.  Holland, 
1T.R.692. 

An  information  was  granted  against  justices 
of  peace,  for  refusing  to  grant  an  ale  license  from 
motives  of  resentment  Rex  v.  Harris,  3  Burr. 
1716.    And  see  Rex  v.  Young,  1  Burr.  556L 


An  information  against  a  justice,  upon  a  charge 
of  refusing  to  pant  a  license,  will  be  relosed,  if 
the  reasons  assigned  for  the  refusal  prove  false  in 
fret    Rex  v.  Ataay,2Burr.  653. 

So  where  the  other  party  does  not  appear  quite 
free  from  imputation.    Anon.  Lofit,  314. 

An  information  was  granted  for  refusing  to 
grant  licenses  to  those  publicans  who  voted 
against  their  recommendation  of  candidates  for 
members  of  parliament  for  the  borough.  Rex  v. 
Williams,  and  Rax  v.  Davis,  3  Burr.  1317.. 
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Bat  where  the  justices  had  not  appeared  to)  on  the  statute  45  Geo.  2,  c.  121,  a.  7,  stated  the 
have  acted  corruptly,  an  information  was  refused,  offence  minutely,  so  as  to  bring  it  within  that 
~         -    -  Btatute,  and  alleged,  that,  by  reason  thereof,  the 

defendant    haying    illegally    on   board  foreign 
spirits,  valued  at  711/.  5s.,  his  boat  was  forfeited, 
according  to  the  statute  in  that  ease  made  and 
provided ;  and  it  also,  after  stating  another  mat- 
ter of  offence,  that  the  defendant  was  found  on 
board  the  said  vessel,  charged,  that  thereby  he 
had  forfeited  the  sum  of  2,1332. 15s.,  the  commis- 
sioners of  customs  having,  by  virtue  of  the  said 
statute,  elected  to  sue  for  the  treble  value  of 
the  said  goods,  instead  of  the  penalty :  and  objec- 
tions were  made,  first,  that  the  information  did 
not  state  the  offence  to  be  contrary  to  the  form 
of  the  statute ;  secondly,  that  it  omitted,  in  stat- 
ing that  the  defendant  had  forfeited  the  sum  of 
money,  to  allege  "  according  to  the  form,"  &c. : 
thirdly,  that  the  information  did  not  aver  that 
the  sum  charged  to  be  forfeited  was  the  treble 
value  of  tho  goods  seized ;  and,  lastly,  that  the 
name  of  the  defendant  was  omitted  in  the  con- 
cluding averment,  that  the  commissioners  had 
made  an  election  to  sue  for  the  treble  value  :  the 
court  of  Exchequer  held,  that  in  a  revenue  in- 
formation, where  upon  the  whole  record  the 
offence  and  statute  were  so  plainly  stated,  as  that 
the  court  might  see  that  an  offence  had  been 
committed  with  reference  to  the  particular  sta- 
tute, the  objections  did  not  afford  ground  for  ar- 
resting the  judgment,  on  a  motion  made  for  that 
purpose.    AU.-Gen.  v.  Rattenbury,  9  Price,  397. 

Where  an  information  on  the  stat  33  Geo.  3, 
c  52,  s.  62,  prohibiting  officers  of  the  East  India 
company,  residing  in  India,  from  receiving  pre- 
sents, charged  that  the  defendants,  being  British 
subjects,  on  the  1st  of  January,  1794,  and  from 
thence  for  a  long  time,  to  wit,  until  the  29th  of 
November,  1795,  held  certain  offices  under  the 
company,  and  during  all  that  time  resided  in  the 
East  Indies;  and  that  whilst  they  held  the  said 
offices  as  aforesaid,  and  whilst  they  resided  in  the 
East  Indies  as  aforesaid,  to  wit,  on  the  29th  of 
November,  1795,  they  received  certain  presents : 
— Held,  that  the  context  showed  that  the  word 
u  until"  was  to  be  taken  inclusive  of  the  29th  of 
November,  1795,  but  that  if  it  had  been  incapa- 
ble of  receiving  an  inclusive  construction,  the 
words  under  the  first  videlicet,  "  until  the  29th 
of  November,  1795,*1  could   not  have  been  re- 
jected as  surplusage ;  for  that  can  never  be  where 
the  allegation  is  sensible  and  consistent  in  the 
place  where  it  occurs,  and  not  repugnant  to  an- 
tecedent matter,  though  laid  under  a  videlicet, 
and  however  inconsistent  with  an  allegation  sub- 
sequent.   Rex  v.  Steven*,  5  East,  244;  1  Smith, 
437. 


fe*  v.  Baylis,  3  Burr.  1318. 

Where  a  magistrate,  upon  whose  property  a 
malicious  trespass  had  been  committed,  issued  a 
■rnnmnm^  requiring  the  offender  to  appear  before 
himself,  or  some  other  magistrate,  and  purport- 
ing that  informations  had  been  given  to  him 
<the  magistrate)  on  oath,  whereas  no  oath  had 
been  taken,  and  the  information  had  been  com- 
municated by  the  magistrate  to  the  informer, 
the  court,  in  discharging  a  rule  for  a  criminal 
information  against  the  magistrate,  refused  to 
give  him  his  costs.    Rex  v.  Whateley,  4  M.  &  R. 


4.  Against  Pariah  Officers. 

If  a  parish  officer  make  an  alteration  in  a  poor 
rate,  after  it  has  been  allowed  by  two  justices, 
but  without  the  approbation  of  the  justices,  he 
shall  not  be  punished  by  information.  Rex  v. 
Barren,  2  DougL  465. 

An  information  lies  for  a  conspiracy  by  parish 
officers  and  others  to  marry  persons  settled  in 
different  parishes,  if  the  delinquents  are  of  good 
situation  in  life,  but  not  if  they  are  low  and  in- 
digent.   Rex  v.  Compton,  Cald.  246. 

Refused  against  an  overseer  for  bribing  a 
man  to  marry  a  chargeable  pauper,  where  the 
parties  had  delayed  three  terms.  Anon,  Lofft, 
372. 


Granted  against  overseers  for  procuring  a  mar 
riage  to  change  a  settlement  Rex  v.  Herbert,  2 
Ld.  Ken.  466. 

Granted  against  an  overseer  for  procuring  a 
pauper  to  marry  another  pauper  with  child  of  a 
bastard.    Rex  v.  Tarrant,  4  Burr.  2106. 

Granted  against  overseers  for  procuring  a 
soldier  to  marry  a  poor  woman  who  was  an  idiot, 
mnd  chargeable  to  the  parish.  Rex  v.  Watson,  1 
Wils.41. 

Refused  against  an  overseer  for  removing  a 
pauper  to  prevent  her  being  chargeable.  Rex  v. 
««#%,  1  Bott,  P.  L.  335. 


5.  in  other  Cases. 

An  information  for  not  taking  an  office  in  a 
corporation  is  not  to  be  filed  against  one  neither 
usually  resident  therein,  nor  obstinately  refusing. 
Rex  v.  Demsont^Ld.  Ken.  259. 

The  court  will,  not  grant  a  criminal  informa- 
tion against  the  members  of  a  corporation  for  a 
misapplication  of  the  corporation  money.  Rex  v. 
Watson,  2  T.  R.  199. 

Where  an  information  of  seizure  lays  the  num- 
ber of  things  seized  under  a  videlicet,  the  allega- 
tion is  material ;  and  the  proof,  verdict,  and  judg- 
ment, are  limited  to  the  number  so  laid,  or  a 
number  within  it ;  and  it  seems  that  such  an  in- 
formation requires  an  averment  of  the  quantity 
of  things  seized,  and  would  be  bad  without  it 
Att-Qtn.  v.  Jeffreys,  1  M'CleL  270 ;  13  Price, 


Where  an  information  for  smuggling,  founded 


In  an  information  on  a  count,  framed  on  the 
statute  42  Geo.  3,  c.  38,  s.  12,  stating  that  the 
defendant,  between  the  31st  day  of  August,  1819, 
and  on  each  and  every  of  divers,  to  wit,  twenty 
other  days,  between  that  day  and  the  day  of  ex- 
hibiting the  information,  did  mix  a  large  quan- 
tity, to  wit,  twelve  gallons  of  strong  beer*  with  a 
large  quantity,  to  wit,  twelve  gallons  of  table 
beer,  in  each  and  every  of  divers,  to  wit,  five 
casks,  whereby,  &c  the  defendant  had,  for  each 
of  the  said  offimces,  forfeited  the  sum  of  2001, 
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amounting  in  the  whole  to  21,0002. :— Held,  that 
this  might  be  supported,  although  it  was  object- 
ed, first,  that  it  was  cumulative  and  multifarious, 
being  a  single  count  for  many  penalties :  where- 
as each  separate  offence  ought  to  have  been  made 
the  subject  of  a  separate  count;  secondly,  that 
the  divers  other  days  on  which,  &o,  ought  to 
have  been  specified  and  stated ;  thirdly,  that  the 
charge  was  uncertain,  unintelligible,  and  repug- 
nant ;  and,  lastly,  that  from  tho  calculation  as  to 
the  amount  of  the  sums  alleged  to  be  forfeited, 
it  appeared  that  the  defendant  was  charged  with 
five  offences  on  each  day,  whereas  he  could  not, 
in  point  of  law,  be  considered  to  have  committed 
more  than  one  offence  on  each  particular  day. 
Att^Gen.  v.  Freer,  11  Price,  183. 

An  information  on  48  Geo.  3,  c  143,  for  sell- 
ing "  beer  or  ale"  without  an  excise  license  is 
bad,  and  a  conviction  thereon,  showing  that  the 
defendant  had  sold  ale  only,  quashed.  Rex  v. 
North,  6D.&R.  143. 

It  is  not  necessary  to  state,  in  an  information 
against  a  maker  of  vinegar  for  the  duties  of  ex- 
<ct8e  under  the  43  Geo.  3,  c.  69,  schedule  (A.) 
that  the  liquor  was  preparing  for  sale,  but  that 
may  be  proved.    Att.-Gcn.  v.  ween,  4  Price,  224, 

In  an  information  for  exercising  a  trade,  not 
having  served  an  apprenticeship,  it  need  not  be 
averred  that  the  defendant  did  not  exercise  the 
trade  at  the  time  of  making  of  the  act  Bull 
q.  t  v.  Cobus,  1  Burr.  366. 

In  an  information  for  post-dating  a  draft,  it  is 
not  necessary  to  set  it  out  in  the  language  in 
which  it  was  originally  drawn.  Ati-Gen,  v.  Va- 
iahreque,  Wightw.  9. 

An  information  lies  for  a  false  return  to  a  man- 
damus.   Anon.  Lofft,  185. 

But  refused  against  a  man  who  has  refused  to 
aerve  the  office  of  one  of  the  sheriffs  of  London. 
Rex  v.  Grosvenor,  1  Wile.  18;  2  Str.  1193. 

The  court  granted  an  information  against  a 
person  refusing  to  take  on  himself  the  office  of 
sheriff,  because  the  vacancy  of  the  office  occa- 
sioned the  stop  of  public  justice,  and  the  year 
would  be  nearly  expired  before  an  indictment 
•could  be  brought  to  trial  Rex  v.  Woodraw,  2  T. 
R.731. 


gularity  in  the  time  and  manner  of  the 
Anon.  Lofit,  199. 

So,  against  a  husband  for  enofesomurisf  tsa> 
take  his  wife  contrary  to  articles.  Rex  v.  Vast, 
{Lord)  1  W.  Black.  ia 

So,  for  embezzling  money  cotteciod  a 
brie£  Rexv.SLBetrtpktBulopegmUilYI. 
443. 


So,  for  burying  a  dead  body 
without  sending  for  the 
1  Ld.  Ken.  250. 


■  am*, 

V.  /fSSS, 

Jkrv. 


But  granted  for  maliciously 
Webb,  1  W.  Black.  19. 

An  information  for  a  nuisance  wiO  be  ieassi, 
if  an  application  to  the  party  be  not  shown,  lex 
v.  Green,  1  Ld.  Ken.  379. 

Whether  or  not  the  particakr  schema  fc- 
nounced  by  the  staL  6  Geo.  1,  c.  18,  a  18»  m 
manifestly  tending  to  the  common  grimace, 
prejudice,  and  inconvenience  of  great  neariea 
of  subjects  in  their  trade  and  other  affairs*  sen 
as  raising  a  great  many  subscriptions  for  traisf 
purposes,  and  making  the  shares  on  the  jest 
stock  transferable,  be  in  themselves  nnhefii 
and  prohibited,  without  reference  to  the  net  sf 
such  tendency  in  a  particular  insiancr  ia  tae 
opinion  of  a  court  and  jury ;  at  any  late,  the  ■> 
viting  of  such  subscriptions,  by  holding  oat  is* 
and  illegal  conditions,  such  a*  thai  the  ssssui 
ers  would  not  be  liable  beyond  the  aaaooataf 
their  respective  shares,  seems  to  be  i 
within  the  act  But  as  the  statute  had 
acted  upon  for  a  great  length  of 
now  sought  to  be  enforced  by  a 
who  seemed  not  to  have  been  deluded  by  an 
project,  but  to  have  subscribed  with  a  view  a> 
this  application  to  the  court,  they  refused  ts  in- 
terfere, by  granting  an  information,  though  taw 
discharged  the  rule  without  costs.  Rex  v.  DmL 
9  East,  516.  And  $ee  Rex  e.  Webb,  14  East,  Hi 

An  information  does  not  lie  for  a  riot,  aflat 

these* 


So,  for  endeavouring  to  procure  the  appoint- 
ment of  certain  person  to  be  overseers  of  the 
poor,  with  a  view  to  derive  a  private  advantage 
to  the  party.    Rex  v.  JoUffe,  1  East,  154,  n. 

The  surveyor  of  a  high  road  having  improperly 
expended  a  large  sum  of  money,  borrowed  by  the 
trustees  under  an  act  of  parliament,  without  the 
consent  of  the  trustees,  which  the  act  required,  to 
sanction  the  expenditure,  the  court  refused  a  cri- 
minal information,  no  corrupt  motive  being  ex- 
pressly alleged :  and  they  will  not  convert  a  civil 
into  a  criminal  injury.  Rex  v.  Friar,  1  Chit 
702. 

An  information  was  granted  against  commis- 
sioners for  exceeding  their  powers,  dec.  Rex  v. 
Rogere,  1  Ld.  Ken.  373. 

But  refused  against  twelve  commissioners  for 
palling  down  a  turnpike,  on  a  suggestion  of  irre- 


parties  did  not  disperse,  and  are 
altv  of  the  Riot  Act;  otherwise  it 
Lofft,  253. 

Nor  for  pretending  to  read  the 
v.  Spriggins,  1  W.  Black.  2. 

All  persons  by  their  presence 
a  riot,  are  liable  to  an  information     Rex  v. 
1  Ld.  Ken.  108. 


An  information  was  granted  for 
bribe  a  privy  councillor  to  procure  a 
patent  of  an  office  grantable  bj  the  king 
the  great  seal.    Rex  v.  Vmmghmn,  4  Bear.  Stfe 

An  information  was  granted  on  the  desoansa 
of  two  persons,  to  the  offer  of  a  bribe  by  6c  at- 
tendant at  an  election.    Rex  v.  laser*****!,  2  !*> 

Ken.  202. 


6.  Application  for  Crismixei 

See  Rex  v.  Barron,  3  B.&  A  433;  J£ex*./V 
*yn«,3B.&  A.  668;  and  Re*  v.fl)*s*\4R*J. 

430. 

One  information  only  may,  by  leave  of 
be  exhibited  under  the  Irani  stafoaas  19 
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&  9*  s>  4,  against  different  pel  tuns,  end  against 
the  same  persons  for  usurping  different  fran- 
chises; and  there  is  no  necessity  to  state  such 
leave  upon  tlie  record.  Symmertr,Bes(inerror)y 
Cowp.489. 

A  joint  information  against  several  defendants 
cannot  iseae  upon  distinct  rules  for  one  or  more 
information  or  informations  against  each.  Rex 
v.  Haydon,  3  Burr.  1270. 

A  qui  Urn  information  for  penalties  under  the 
game  laws  is  not  an  information  within  the 
meaning  of  the  43  Geo.  3,  o.  58,  so  as  to  entitle 
the  plaintiff  to  enter  an  appearance  and  plea, 
when  the  defendant  himself  neglects  to  appear 
and  plead.    Davits  q.  t  v.  Bint,  5  D.  &  R.  353. 

The  motion  for  a  criminal  information  must 
be  made  by  the  law  officer*  of  the  crown,  or  by 
a  barrister,  and  not  by  a  private  individual  Rex 
v.  Lancashire  (Justices),  1  Chit  602. 

The  party  applying  for  an  information  must 
come  with  clean  hands  into  court.  Rex  v.  Eden, 
Lon%  72. 

Therefore  an  information  will  be  refused  to 
cheats  and  gamblers  against  others  of  the  same 
description.    Rex  v.  Reach,  1  Burr.  548. 

So,  an  information  for  a  challenge  was  denied 
to  the  first  sender  of  it  Rex  v.  Hankey,  1  Burr. 
316. 

A  party  applying  for  an  information  must 
waive  his  right  of  action ;  but  if  the  court,  on 
hearing  the  whole  matter,  are  of  opinion  that  it 
is  a  proper  subject  for  an  action,  they  may  give 
the  party  leave  to  bring  it  Rex  v.  Sparrow,  2 
T.  R.  198 ;  1  TidcTe  Prac.  a 

An  information  was  refused  where  the  charge 
of  giving  a  challenge  was  made  under  false  and 
ambiguous  colours ;  the  words  spoken  admitting 
of  a  favourable  interpretation.  Prideaux  v.  Ar- 
thur, Lofft,  393. 

So,  where  the  party  is  unreasonably  late  in  his 
application.    Id. 

A  criminal  information  may  be  moved  for 
against  magistrates,  for  misconduct  in  the  exe- 
cution of  their  offices,  in  the  second  term  after 
the  offence  committed,  there  being  no  intervening 
assizes.    Rex  v.  /femes,  13  East,  270. 

The  court  will  not  grant  a  rule  nisi  for  a  cri- 
minal information  against  a  magistrate,  so  late 
in  the  second  term  after  the  imputed  offence,  as 
to  preclude  him  from  the  opportunity  of  showing 
cause  against  it  in  the  same  term.  Rex  v.  Mar- 
shall,  13  East,  322. 

An  information  against  a  magistrate  must  be 
moved  for  within  the  second  term  after  the  of- 
fence, time  enough  for  him  to  answer  the  affida- 
vits.   Rex  v.  Taylor,  Nolan,  204. 

If  a  complaint  for  an  information  against  a  jus- 
tice of  peace  prove  frivolous,  the  attorney  as  well 
as  the  original  complainer  must  pay  the  costs. 
Rex  v.  Felding,  2  Burr.  654;  2  Ld.  Ken.  386. 

7.  Affidavits. 
An  affidavit  to  found  a  motion  for  a  criminal 
information  must  distinctly  negative  the  charge ; 
and  it  is  usual  to  do  so  in  the  words  of  the  charge. 
Rex  t.  Wright,  9  Chit  161 


And  on  a  motion  for  such  information  against 
two  persons  for  a  conspiracy  in  endeavouring  to 
raise  the  price  of  oil,  it  must  appear  distinctly 
that  tbey  combined  together,  as  it  is  no  offence 
for  an  individual  separately  so  to  endeavour.  Rex 
v.  HUbere,  2  Chit  163. 

If  circumstances  of  suspicion  only  are  stated, 
in  affidavits  in  support  of  a  rule  for  criminal  in- 
formation : — Held,  to  be  insufficient,  unless  the 
deponents  add  their  belief  that  the  party  against 
whom  it  is  moved  acted  from  corrupt  motives. 
Rex  v.  Williamson,  3  B.  &  A.  582. 

An  information  on  stat  Hen.  5,  c.  4,  against 
a  person  for  practising  as  an  attorney  whilst  he 
was  under  sheriff,  was  refused  because  the  affi- 
davit did  not  mention  what  particular  acts  he 
did  as  an  attorney,  of  which  the  court  should 
judge.    Rex  v.  Bull,  ]  Wils.  93. 

Affidavits,  upon  which  an  information  is  ap- 
plied for,  must  not  be  sworn  before  the  attorney 
in  the  prosecution.  Rex  v.  Ipswich  (Jailer),  2 
Ld.  Ken.  421. 

An  affidavit  by  A.,  stating  that  B.  had  brought 
him  a  challenge  from  C,  and  that  B.  had  revis- 
ed to  make  an  affidavit  that  C.  sent  him  with  it, 
is  not  evidence  in  which  the  court  will  grant  a 
rule  nisi  for  a  criminal  information  against  C. 
for  sending  the  challenge.  Rex  v.  WtUett,  6  T« 
R.294. 

Rule  to  show  cause  for  an  information  for 
challenge,  granted,  upon  producing  only  copies 
of  the  Tetters  containing  it  Rex  v.  Chappel,  X 
Burr.  402. 

When  any  defendant  shall  be  brought  up  for 
sentence  on  any  indictment,  or  information,  after 
verdict,  the  affidavits  produced  on  the  part  of  the 
defendant,  if  any  such  be  produced,  shall  be  first 
read,  and  then  any  affidavits  produced  on  the 
part  of  the  prosecution  shall  be  read ;  after  which 
the  counsel  for  the  defendant  shall  be  heard,  and 
lastly,  the  counsel  for  the  prosecution.  Reg.  Qe%\ 
K.  B.  M.  T.  29  Geo.  3.  Rex  v.  Bunts,  2  T.  R* 
683. 

Where  a  defendant  was  convicted  ef  a  libel, 
which  purported  to  have  been  written  in  conse- 
quence of  his  having  seen  a  statement  of  facts  in 
different  newspapers,  an  affidavit  that  he  read 
those  statements  in  such  newspapers  may  be  re. 
ceived  in  mitigation  of  punishment ;  but  an  affi- 
davit that  the  facts  contained  in  those  statements 
were  true,  is  not  admissible.  Rex  v.  Burdett 
(Bart.),  4  B.  &  A.  314. 

The  court  granted  a  peremptory  role  for  an 
attorney,  concerned  in  showing  cause  against  a 
mandamus,  to  file  his  affidavits  on  the  morrow, 
the  rule  for  the  mandamus  having  been  made  ab- 
solute.   Rex  v.  Middlesex  (Justices),  1  Chit  368. 

When  a  defendant  who  has  been  convicted  on 
an  indictment  comes  up  to  receive  judgment,  the 
prosecutor  may  read  affidavits  in  aggravation, 
though  made  by  witnesses  who  were  examined 
at  the  trial,  and  which  affidavits  the  defendant  is 
at  liberty  to  answer.  Rex  v.  Sharpness,  1  T.  R. 
228. 

Where  a  defendant  is  brought  up  to  receive 
judgment  after  conviction,  an  affidavit  by  the 
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prosecutor  in  aggravation,  stating  that  &  third 
penon,  who  refuses  to  join  in  the  affidavit,  had  in- 
formed  him  that  the  defendant  after  the  trial 
had  repeated  in  his  hearing  the  libellous  matter 
for  which  he  was  indicted,  is  not  admissible ;  at 
least  not  without  swearing  that  such  third  person 
was  under  the  control  or  influence  of  the  defen- 
dant Rex  v.  Pinkerton,  2  East,  357.  And  see 
Rex  v.  Withers,  3T.  R.  438,  and  Rex  v.  Maw- 
bry,  6  T.  R.  627. 

Affidavit  entitled  "  in  the  King's  Bench," 
upon  which  the  attorney-general  had  filed  an  in- 
formation ex-officio  against  the  defendant,  per- 
mitted to  be  read  in  aggravation  after  judgment 
by  default.    Rex  v.  Morgan,  11  East,  457. 

An  affidavit,  to  put  off  a  trial  at  Nisi  Prius, 
being  returned  to  the  court  of  K.  B.,  they  granted 
another  information  on  it  against  the  defendant, 
considering  the  affidavit  taken  at  Nisi  Prius  as 
taken  under  the  authority  of  the  court  Rex  v. 
Joliffe,  4  T.  R.  285. 

It  should  be  stated  in  the  affidavit,  in  support 
of  an  application  to  postpone  a  trial  on  account 
of  a  commission  to  examine  witnesses  not  having 
returned,  that  the  return  is  expected,  and  when. 
AtL-Gen*  v.  LaragoUy,  3  Price,  221. 

In  an  information  at  the  suit  of  the  attorney - 

Seneral  to  recover  penalties,  an  affidavit  by  a 
efondant  to  ground  a  motion  to  postpone  the 
trial  on  account  of  the  absence  of  &  witness,  must 
be  minute  and  circumstantially  particular  as  to 
all  the  matters  therein  stated.  Att^Gen,  v.  Ty- 
oon,  11  Price,  229. 

And  must  show  where  the  witness  is.  AtL-Gcn. 
v.  PAtttips,  M«Clel.251. 

But  the  trial  of  an  excise  information  was  or- 
dered to  be  postponed,  where  the  court  of  Exche- 
quer were  not  unanimous  in  considering  the  affi- 
davit on  which  the  application  was  founded  to  be 
sufficiently  circumstantial.  Att,.Gen.  v.  Dods- 
worth,  11  Price,  232. 

When  a  defendant,  who  has  suffered  judgment 
by  default  in  a  criminal  prosecution,  is  brought 
tip  for  judgment,  each  party  should  come  pre- 
pared  with  affidavits  disclosing  his  own  case  (if 
he  mean  to  produce  any  affidavit  at  all)  ;  but,  if 
in  the  course  of  the  inquiry  the  court  wish  to  have 
any  point  further  explained,  they  will  give  the 
defendant  an  opportunity  of  answering  it  on  a  fu- 
ture day.    Rex  v.  WUson,  4  T.  R.  487. 

Affidavits  allowed  to  be  read  on  a  defendant's 
being  brought  up  for  judgment,  stating  that  the 
defendant  had  made  use  of  expressions  aggravat- 
ing his  guilt,  in  the  presence  of  two  persons  who 
had  related  them  to  the  persons  making  the  affi- 
davits, and  the  prosecutor  swearing  that  the  per- 
sons who  heard  the  expressions  refused  to  come 
forward,  and  were  supposed  to  be  under  the  in- 
fluence of  the  defendant  Rex  v.  Archer,  2  T. 
R.203,n. 

Where  the  party  applied  for  time  to  send  to 
Trinidad  for  an  affidavit  of  the  truth  of  certain 
matters  in  a  libel,  in  order  to  show  cause  against 
such  a  rule,  the  court  would  not  grant  further 
time.  Affidavits  abroad,  before  judges  there, 
and  verified,  although  receivable  as  affidavits  of 


debt,  are  not  to  be  received  on  rain  to  sW 
cause,  in  opposition  to  affidavits  made  ■  Li 
Rex  v.  Draper,  3  Smith,  391. 

A  rule  nisi  for  an  information  cannot  Wans! 
on  a  clerk  in  court,  employed  formerly  fay  fa 
defendants.    Axon.  2  Ld.  Kin.  496. 


CXX.  Paisoss. 

[See  Brandling  v.  Kent,  1  T.Eftj 

The  house  of  correction  for  the  county  of  IGA 
dlesex,  adapted  to  the  separate  receptkacf  tts» 
pursuant  to  the  22  Geo.  3,  c  64,  and  otkritsv 
is  a  legal  prison  for  the  safe  custody  of  yam 
under  a  charge  of  high  treason.  ExfstUEa% 
8  T.  R.  172. 

The  court  of  King's  Bench  hunoudwitrfc 
interfere  in  the  regulation  and  mangeae*  a* 
the  jails  in  the  kingdom ;  therefore,  when  p* 
sons  had  been  found  guilty  of  a  mistaesssj; 
and  confined  in  a  county  jail  under  Ukkssm 
of  the  court,  prayed  to  be  allowed  theasaifr 
dulgences  as  prisoners  confined  for  kJobj,  tn 
court  refused  to  make  any  order  upon  1st  ph 
for  that  purpose.  Rex  v.  Carlilt,  1  D.fri& 
But  see  Anon,  Lofft,  257. 

The  lord  of  a  franchise  is  not,  u  iscfa,  W 
to  repair  a  jail  within  it,  but  he  may  be  sip* 
to  such  a  charge  by  immemorial  mage.  Bai 
Exeter  (Bishop),  6T.R.  373. 

One  convicted  upon  the  stat  9  &  10  W.3,t 
41,  s.  2,  of  having  unlawfully  in  his  pens** 
or  concealing  the  king's  naval  store*  aa4 
since  the  stat  39  &  40  Geo.  3,  e.  Q*l* 
sentenced  to  hard  labour.  Rex  v.  Bridge  I 
East,  53. 

Serable,  that  a  jailor  bringing  a  priiooa  *** 
his  county,  to  be  present  at  the  trial  of  tf  ■* 
mation  on  the  game  laws,  in  which  beii*»> 
dant,  without  having  a  habeas  corpof  or  jfoej£ 
order  for  that  purpose,  is  liable  to  tn  id»» 
false  imprisonment,  at  the  suit  of  soch  P0***' 
R.  Bint  v.  Lavender,  T.  Bint  v.  Ssmt,uin* 
v.  Same,  1  C.  &  P.  659— Littkdak. 

Assumpsit  for  money  bad  and  recewed  si* 
against  a  jailor,  where,  by  the  itfabilx**1 
prison  made  by  the  magistrates,  cerbuans** 
settled  for  lodgings,  &c  within  the  pnmn,  * 
the  jailor  takes  more  than  that  son,  eiei  "f 
he  has  paid  it  over  to  the  magistrate^  **■*■ 
accounts.    Hitter  v.  Aris,  3  fisp.  231-***1 


CXXI.  TmAiwroaTATWt 
5  Geo.  4,  c.  84. 

By  the  word  u  transportation"  in  the  8C»* 
c.  lS,  is  meant  not  merely  the  oooteyinf  «f| 
felon  to  the  place  of  transportation,  bat  ham 
so  conveyed  and  remaining  there  daring  t»ts» 
for  which  he  is  ordered  to  be  tnuMpcrtwj8* 
therefore,  a  felon  attainted  is  not  by  tattssw 
restored  to  his  civil  rights  uH  after  tk««r*T 
of  the  term  for  which  he  is  ordered  tobM**** 
ported.    Bullock  v.  Dodds,*  *>&>*>**: 

Where  a  prisoner  was  convicted  of  p*j«T* 


the  assizes  at  Chester,  and  the  sentence  of  trans- 
portation was  entered  on  the  record  as  follows: 
M  Wherefore,  all  and  singular  the  said  premises 
being  seen  by  the  said  justices  here,  and  fully 
understood,  it  is  therefore  ordered  that  he  the 
said  L.  K.  be  transported  to  the  coast  of  New 
South  Wales,  or  some  one  or  other  of  the  islands 
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against  him  in  such  articles.    Rex  v.  Doherty,  13 
East,  171. 

Upon  articles  of  the  peace  exhibited,  the  court 
have  power  of  requiring  bail  for  such  a  length  of 
time  as  they  shall  think  necessary  for  the  preser- 
vation of  the  peace,  end  are  not  confined  to  a 
twelve-month.    Rex  v.  Bowes,  1T.R.  696. 

Where  the  court  had  at  first  required  bail  for 
fourteen  years,  they  afterwards  lessened  the  time 
to  two  years,  upon  its  appearing  to  them  that  an 
information  was  depending  against  the  defendant 
on  the  same  account,  which  must  necessarily  be 
determined  within  that  time.  Rex  v.  Boioet,  1 
T.  R.  696. 

Where  articles  of  the  peace  appeared  malicious 
and  untrue,  the  court  stayed  process  on  them, 
and  committed  the  exhibitant  for  perjury.  Rex 
v.  Parnell,  2  Burr.  806. 

The  court  ordered  that  directions  to  justices  of 
peace  to  take  security,  specifying  the  sums 
wherein  principals  and  sureties  should  be  bound, 
to  be  indorsed  on  the  attachment  of  the  peace, 
/fett'f  ca$ey  or  Rex  v.  Bowmaeter,  2  Burr.  1039. 


adjacent,  for  and  during  the  term  of  seven  years :" 
—-Held,  on  error  brought,  that  this  was  no  judg 
ment,  but  merely  an  order.    Rex  v.  Kenworthy, 
3  D.  &  R.  173;  1B.&C.  711. 

The  king's  sign  manual  may  be  given  in  evi 
dence  by  the  prisoner,  on  an  indictment  for  re- 
turning from  transportation ;  and  if  not  revoked, 
and  the  condition  be  literally,  though  not  sub- 
stantially complied  with,  it  shall  discharge  the 
prisoner  from  that  indictment  Rex  v.  Miller,  2 
W.  Black.  797. 

The  stat  3  Geo.  4,  c.  38,  s.  2,  which  enacted 
M  that  if  any  servant  shall  steal  any  money,  &c, 
from  bis  master,  and  shall  be  convicted  thereof, 
and  be  entitled  to  benefit  of  clergy,  he,  instead 
of  being  subject  to  such  punishment  as  may  now 
by  law  be  inflicted  upon  persons  so  convicted, 
and  entitled  to  benefit  of  clergy,  may  be  trans- 
ported for  fourteen  years,"  did  not  extend  to 
cases  of  petty  larceny.  Rex  v.  ISSit,  8  D.  &  R. 
173. 

A  judgment  of  transportation  for  fourteen 
yean,  if  bad  for  excess,  is  bad  in  toto,  and  can- 
not operate  as  a  good  judgment  of  transportation 
for  seven  years.    Id, 

Where  a  court  of  quarter  sessions  hare  passed 
an  erroneous  judgment  of  transportation,  the 
court  will  not  send  it  back  to  be  amended,  but 
will  reserve  it,  on  writ  of  error.    ha. 


GXXIL  Articles  of  the  Peace. 

Articles  of  the  peace  ought  to  be  exhibited  in 
the  neighbourhood,  that  the  security  may  be 
given  there.  Rex  v.  Write,  2  Burr.  780:  &  C. 
nom.  Rex  v.  A.  B.  2  Ld.  Ken.  511. 

Where  a  person  exhibits  articles  of  the  peace, 
and  swears  that  her  life  is  in  danger,  the  truth  of 
the  facts  cannot  be  controverted,  Lord  Vane's  cate, 
13  East,  172,  n. 

There  ought  to  be  a  reasonable  foundation  on 
the  face  of  the  articles,  to  induce  a  fear  of  per- 
sonal danger,  before  the  court  will  require  sure- 
ties of  the  peace.    Id. 

A  wife  may  sue  a  supplioavit  in  Chancery 
against  her  husband,  and  to  find  sureties  not  to 
beat  or  evil  intreat  her,  aliter  quam  causa  regi- 
minis  et  castigationis.    Id, 

(  The  facts  stated  in  the  articles  are  to  be  con- 
sidered as  true  till  the  contrary  appears  upon  a 
proper  prosecution,    Id, 

Where  there  are  articles  of  separation  between 
the  husband  and  wife,  if  the  husband  afterwards 
confine  her,  she  may  have  a  habeas  corpus,  and 
be  set  at  liberty.    Id. 

One,  against  whom  articles  of  the  peace  are 
exhibited,  is  not  entitled  to  read  affidavits  on  his 
behalf;  in  contradiction  of  the  facta  sworn  to 
Vol.  I.  5  K 


CROPS— See  Dibtei 


-Execution. 


CURATE— Set  Ecclesiastical  Law. 
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I.  Validity  Generally,  873. 
II.  As  to  Landlord  and  Tenant,  874. 
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IV.  Customs  of  Manors. 

1.  Generally,  874. 
3.  7b  grind  Corn,  875. 
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VII.  Pleading,  876. 
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4.  Corporation* — See  Corporation. 

5.  Mine*— See  Mines. 

a  7fen^ait4  7V«et~-&<  Timber  and 


I.  Validity  Generally. 

A  custom  may  be  to  do  a  thins;  several  ways, 
if  not  inconsistent    Anon,  Lon%  388. 

A  custom  is  void  which  is  unreasonable,  un- 
certain, savours  too  much  of  arbitrary  power,  and 
tends  to  make  a  lord  of  a  manor  a  judge  in  his 
own  cause.     WUke*  v.  Braadbent,  1  Wib.  63. 

It  is  no  objection  to  a  custom  that  it  is  not 
conformable  to  the  common  law  of  the  land. 
Morton  v.  Beekman,  6T.R.  760,  764.  And  see 
Hardy  v.  HoUiday,  4  T.  R.  718,  n. 
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But  the  usage  of  a  particular  place  cannot  vary 
the  general  law.    Rex  v.  Saltern,  Cald.  444. 

A  custom  for  the  inhabitants  of  a  particular 
place  to  take  a  profit  in  alieno  solo,  is  bad ;  a 
right  to  take  such  a  profit  can  be  claimed  by  pre- 
scription only.  Grunstead  v.  Marlowe,  4  T.  R. 
717. 

No  one  can  claim  a  prescription  in  his  own 
land.    Cooper  v.  Barber,  3  Taunt  99. 

A  prescription  cannot  be  where  the  creation  of 
the  thing  upon  which  it  is  claimed  is  within  the 
time  of  memory.    Rex  v.  Johns,  LofR,  76. 

An  ancient  grant,  without  date,  does  not  ne- 
cessarily destroy  a  prescriptive  right ;  for  it  may 
be  either  prior  to  time  of  memory,  or  in  con- 
firmation of  such  prescriptive  right,  which  is 
matter  to  be  left  tu  a  jury.  Addington  v.  Clode, 
2  W.  Black.  989. 

A  custom,  regulating  the  rights  of  the  owners 
of  all  lands  bordering  on  the  sea,  is  so  general 
that  it  need  not  be  pleaded.  Rex  v.  Yarborough 
{Lord),  2  Bligh,  N.S.  147 ;  1  Dow,  N.  S.  178 ;  5 
fiing.  163. 

Unity  of  possesion  has  the  effect  of  suspend- 
ing an  easement,  but  does  not  extinguish  a  pre- 
scription.   Canham  v.  Fish,  1  Price's  P.  C.  148. 


II.  As  to  Landlord  ajcd  Tenant. 

A  custom  that  tenants,  whether  by  parol  or 
deed,  shall  have  the  away-going  crop  after  the  ex- 
piration of  their  terms,  is  good  Wtglesworth  v. 
DaUison,  1  Dougl.  201.    And  see  1  Bligh,  287. 

So,  a  custom  that  a  tenant  may  leave  his  away- 
going  crop  in  the  barn,  &c,  of  the  farm  after  he 
has  quitted  the  premises,  is  good.  Beavan  v. 
Ddahay,  1  H.  Black. 5 :  &  P.  Lewis*.  Harris,  1 
H.  Black.  7,  n. 

Qu&re,  whether  a  custom  to  demise  by  parol 
an  incorporeal  hereditament,  (for  instance,  a 
right  of  common,)  can  be  supported  at  law? 
Lathbury  v.  Arnold,  1  Bing.  219 ;  8  Moore,  72. 
And  see  Rex  v.  Lane,  1  D.  &  R.  76 ;  5  B.  &  A. 

48a 

Where,  to  trespass  quare  clausum  firegit,  the 
defendant  pleaded  a  custom  applicable  to  all 
farms  within  the  parish,  which  were  not  ex- 
empted by  special  agreement  or  otherwise : — 
Held,  that,  to  avail  himself  of  the  fact  that  his 
particular  farm  was  exempted,  the  plaintiff  ought 
not  to  traverse  the  custom  generally,  but  to  con- 
fess it,  and  avoid  it  by  showing  that  the  excep- 
tion applied  to  bis  farm.  Evans  v.  Ogilvie,  2  Y. 
Sl  J.  79. 


and  for  those  parts  of  the  pariah  which  lay  with- 
out the  borough ;  it  was  holden  that  such 
torn  was  invalid ;  and  the  return  was 
accordingly.    Rex  v.  Gordon,  lfi.&A.  524. 

A  custom,  that  every  pound  of  butter  sold  in  a 
particular  market-town  should  weigh  eighteen 
ounces,  is  bad.    Noble  v.  Durell,  3T.R.  271. 

Quaere,  whether  a  custom  to  sell  batter  in 
lumps  of  a  certain  weight  may  not  be  good  1  Id. 

A  custom  for  all  the  inhabitants  of  a  parish  to 
play  "  at  all  kinds  of  lawful  games,  sports,  and 
pastimes  in  the  close  of  A^  at  all  seasonable 
times  of  the  year,  at  their  free  will  and  plea- 
sure," is  good;  but  a  similar  custom  "for  all 
persons,  for  the  time  being,  being  in  the  said 
parish,''  is  bad.    Fitch  v.  fowling,  2  H.  Black. 

A  person  who  rents  a  tenement  within  a  parish, 
which  he  uses  occasionally,  but  does  not  actually 
reside  there,  is  within  a  custom  for  all  the  inha- 
bitants of  a  parish.  Fitehv.Fitch,2Eep.543— 
Heath, 

A  prescription  as  lord  of  the  manor  for  toll  of 
all  goods  landed  within  the  manor,  in  considera- 
tion of  repairing  a  wharf  within  the  manor,  not 
confining  it  to  the  wharf^  is  good.  Coltomv.Smitk, 
Cowp.47;Lofft,463. 

A  prescription  for  taking  three  bushels  of  bar- 
ley out  of  every  ship's  cargo,  brought  to  a  certain 
quay  to  be  exported,  is  reasonable  and  good 
Serjeant  v.  Read,  1  Wils.  91. 

An  annual  officer  of  an  hundred,  to  which  the 
privilege  of  holding  a  fair  has  been  granted,  may 
prescribe  to  hold  it,  although  not  a  corpora- 
tion.    Taylor  v.  Rondeau,  2  Ld.  Ken.  5a 

Evidence  of  a  custom,  to  perambulate  the 
boundaries  of  a  parish,  is  not  sufficient  to  sop- 
port  an  allegation  in  pleas  in  trespass  of  a  right 
to  perambulate  the  boundaries  of  a  liberty.  Owe* 
v.  Kearney,  12  Price,  773. 

No  person  has  at  common  law  a  right  to  glean 
in  a  harvest  field :  neither  have  the  poor  of  a 
parish,  legally  settled  (as  such),  any  such  right 
Steel  y.  Houghton,  1  H.  Black.  51.  And  see 
Worlledgev.  Manning,  1  H.  Black.  53,  n. 

But  in  one  case  it  was  held,  that  the  right  or 
privilege  by  law  or  custom  of  gleaning  or  leasing 
must  be  exercised  under  proper  circumstaness 
and  restrictions.  Rex  v.  Price,  4  Burr.  1925. 

A  custom  for  poor  and  indigent  householders 
living  in  A.  to  cut  and  carry  away  rotten  boughs 
and  branches  in  a  chase  in  A.  cannot  be  sup- 
ported ;  the  description  of  the  persons  entitled 
being  too  vague.    Selby  v.  Robinson,  2  T.  R.  7581 

Therefore  where  the  defendant  justified,  m 
trespass,  under  such  a  custom,  which  was  fond 
for  him,  the  court  set  aside  the  verdict  on  that 
issue,  and  entered  a  verdict  for  the  plaintiff,  with 
nominal  damages.    Id. 

IV.  Customs  of  Manors. 


III.  Respecting  Pakohkb. 

Where  a  parish  contained  within  itself  a  bo- 
rough not  coextensive  with  it,  and  the  mayor  of 
the  Dorougb,  on  a  return  to  a  mandamus  for  al- 
lowing a  poor  rate  made  by  the  churchwardens 
and  overseers  of  the  whole  parish,  stated  a  cus- 
tom which  had  existed  since  the  43  Eliz.  of  ap- 
pointing separate  churchwardens  and  overseers, 
and  of  making  separate  rates  for  the  borough,  I    An  iinmemorial  custom,  for  the  steward  of  a 


1.   Generally. 
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manor  to  nominate  the  jury  to  serve  on  thecourt- 
leet  at  the  election  of  the  major  of  a  borough,  is 
good  in  law.  Rex  v.  JoUffe,  3  D.  &  R.  240 ;  2 
&&C.54, 

Twenty  years'  regular  usage,  unoontradicted 
and  unexplained,  is  cogent  evidence  for  a  jury  to 
presume  that  a  custom  for  the  steward  of  a  ma- 
nor to  nominate  the  jury  to  serve  on  the  court- 
leet,  at  the  election  of  the  mayor  of  a  borough,  is 
an  immemorial  custom.    Id. 

A  custom,  to  swear  the  jurors  at  one  court- 
leet  to  inquire  and  return  their  presentments  at 
the  next  court,  is  bad  in  law.  Davidson  v.  Mot- 
erop,  2  East,  56. 

A  custom  within  a  manor  that  lands  shall  de- 
scend to  the  eldest  sister,  where  there  is  neither 
a  son  nor  a  daughter,  does  not  extend  to  an  eldest 
niece ;  but  the  lands  must  descend  according  to 
the  rules  of  the  common  law,  in  default  of  such 
son,  daughter,  and  sister.  Denn  d.  Goodwin  v. 
Spray,  1T.R.  466. 

A  court-leet,  holden  on  the  28th  of  April,  was 
adjourned,  after  the  jury  had  been  sworn  in,  till 
the  15th  of  December,  which  day  was  given  them 
to  make  their  presentments : — Held,  that  an  ad- 
journment of  such  duration  (which  was  admitted 
to  be  according  to  the  custom  of  the  manor)  was 
not  unnecessarily  unreasonable.  WUcock  v.  Wind- 
tor,  3JB.&  Adol.43. 

A  custom  in  a  manor,  for  the  leet  jury  to  break 
and  destroy  measures  found  by  them  to  be  false, 
is  lawful.  In  a  plea  of  justification  grounded  on 
such  custom,  it  is  enough  to  say  that  the  mea- 
sures were  found  by  the  jury  to  be  false,  without 
alleging  that  they  were  so.    Id. 

In  trespass,  for  seizing  weights  and  measures, 
four  defendants  pleaded  that  they  were  sworn, 
with  divers,  to  wit,  twenty  others,  as  a  leet  jury, 
according  to  the  custom  of  the  manor  of  Stepney ; 
and  that  it  was  the  custom  of  the  jury  so  sworn 
to  examine  weights  and  measures  within  the 
manor,  and  seize  them  if  defective;  and  they  al- 
leged that  they,  the  defendants,  being  on  such 
jury  so  sworn  as  aforesaid,  examined  and  seized 
the  plaintiff's  weights  and  measures,  which  they 
found  defective.  Replication,  de  injuria.  There 
was  evidence  at  the  trial  that  only  five  of  the  leet 
jurors  were  actually  in  the  plaintiff's  shop  when 
the  defendants  made  the  seizure  there,  though 
the  rest  were  close  at  hand ;  but  the  judge  re- 
fused to  let  any  question  go  to  the  jury  on  this 
part  of  the  case,  being  of  opinion  that  the  objec- 
tion was  on  the  record: — Held,  that  the  objection 
was  on  the  record,  and  was  valid ;  it  not  appear, 
ing  by  the  plea  that  the  examination  and  seizure 
were  made  by  the  jury  sworn  at  the  court-leet, 
according  to  custom.  Sheppard  v.  Hall,  3  B.  & 
Adol.  433. 

In  an  action  by  a  copyholder  against  the  lord 
of  a  manor  for  a  false  return  to  a  mandamus,  in 
which  mandamus  a  custom  was  set  forth  in  re- 
spect of  copyholds  granted  for  two  lives,  that  the 
surviving  life  should  renew,  paying  to  the  lord 
such  fine  as  should  be  set  by  the  homage,  to  be 
equal  to  two  years'  improved  value,  and  not 
gniHy  pleaded.    Depositions  made  in  an  ancient 


suit,  instituted  against  a  former  lord  of  the  manor 
by  a  person  who  claimed  to  be  admitted  to  a 
copyhold  for  lives,  upon  a  custom  for  any  copy- 
hold tenant  for  life  or  lives  to  change  or  fill  up 
his  lives,  paying  to  the  lord  a  reasonable  fine,  to 
be  set  by  the  lord  or  his  steward,  and  which  de- 
positions were  made  by  witnesses  on  behalf  of 
the  said  copyholder,  were  held  to  be  admissible 
evidence  for  the  lord,  as  depositions  of  persons 
called  on  behalf  of  a  person  standing  in  pari  jure 
with  the  new  copyholder,  although  it  was  not 
proved  that  the  persons  making  such  depositions 
were  copyholders,  but  it  appeared  only  from  the 
depositions  themselves,  that  they  were  Buch,  or 
were  persons  acquainted  with  the  customs  of  the 
manor ;  and  their  depositions,  supposing  them  to 
be  only  admissible  as  declarations  of  persons  de- 
ceased, were  not  inadmissible  on  account  of 
their  being  made  post  litem  motam,  because  the 
same  custom  was  not  in  controversy  in  the  for- 
mer suit  as  in  the  present  -Freeman  v.  Phillip*, 
4M.&S.  486. 

Leases,  without  proof  of  enjoyment  under  themt 
are  admissible  in  evidence  to  prove  a  particular 
custom  of  a  manor.  Clarkwn  v.  Woodhou$e,  5 
T.  R.  412,  n.;  3  DougL  189. 

Trespass  for  breaking  and  entering  three  closes 
in  S.  Pleas  in  justification : — 1 .  A  right  of  com- 
mon of  turbary ;  2.  of  pasture.  Replication,  that 
the  closes  are  parcel  of  8.  Moss,  within  the  ma- 
nor of  S. ;  that  there  are  divers  ancient  messuages, 
which  have  had  common  of  turbary  and  pasture 
upon  the  waste.  The  replication  then  stated  a 
custom  within  the  manor  of  S.,  for  the  owners  of 
S.  Moss,  by  themselves  or  their  Moss  reeves,  to 
assign  to  the  owners  of  such  ancient  messuages, 
certain  reasonable  proportions  of  the  Moss  dales, 
to  be  by  them  held  in  severalty,  for  the  purpose 
of  getting  turves;  and,  after  the  Moss  dales  shall 
have  been  cleared,  the  owners  of  the  Moss  shall 
hold  the  same  in  severalty,  discharged  from  all 
common  of  turbary  and  pasture.  The  replica- 
tion then  stated  the  clearing  and  approvement  of 
the  closes  accordingly.  Rejoinder,  traversing 
the  custom;  and  verdict  for  the  plaintiff.  On 
motion  in  arrest  of  judgment,  it  was  objected,  1. 
that  the  custom  was  bad,  as  extending  to  mes- 
suages without  the  manor ;  2.  that  it  was  bad,  as 
repugnant  to  the  right  claimed  in  the  plea;  3. 
that  it  was  badt  as  not  betas;  to  extend  to  all  the 
ancient  messuages;  4.  that  it  was  bad,  in  stating 
that  "  reasonable  proportions"  were  to  be  assign- 
ed : — Held,  that  the  custom,  as  stated  in  the  re- 
plication, was  good.    Id, 

2.  7b  grind  Corn. 

A  custom  "  that  all  the  inhabitants  of  a  manor 
shall  grind  all  their  corn,  grain,  and  malt,  which 
by  them  or  any  of  them  shall  be  used  or  spent 
on  the  ground  within  a  manor,  at  a  certain  mill,'' 
is  good.    Cort  v.  Birkbeck,  1  Dougl.  218. 

A  custom  u  that  all  the  tenants,  resiants,  and 
inhabitants  within  a  manor,  should  grind  at  the 
lord's  mill  all  their  corn  and  grain,  as  well  grow- 
ing within  the  manor  as  brought  from  other 
places,  and  spent  or  consumed  in  a  ground  state 
in  their  respective  houses,"  within  the  manor, 
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may  be  m  good  custom ;  but  it  does  not  extend  to 
restrain  the  inhabitants  who  do  not  grow  corn 
and  grain,  or  who  have  no  corn  and  grain  of  their 
own,  from  buying  or  using  in  such  bouses,  ground 


lar  branch  of  trade  at  one  phot,  mem  as; 
be  given  to  show  the  manner  in  which  the  osi 
branch  is  carried  on  in  another  pace.  Nasi 
Kenneway,  2  DougL  510. 


corn  or  floor,  though  it  may  not  have  been  ground      jt  ^^  that  a  custom  for  banker*  tow* 


or  grown  within  the  manor,  but  produced  from 
corn  ground  at  other  mills.  Richardson  v.  Walker, 
4D.&R.498;2B.&C.827. 

And  where  by  the  custom  of  a  manor  all  the 
tenants,  resiants,  and  inhabitants  within  the  ma- 
nor were  bound  to  grind  all  their  corn,  grain, 
and  malt,  as  well  growing  within  the  manor  as 

brought  from  other  places,  and  which,  after  the  Ithe  course  of  their  banking:  buaueaa,  satpsl 
grinding  thereof  should  be  spent  or  consumed  lin  law,  and  cannot  bind  the  customer  wiasim 


deposited  with  them,  (which  was  ncvet  nam 
short,  but  entered  to  the  full  amount,  oast  ay 
they  were  paid  in,  La  the  pass-book,  aadava 
the  books  of  the  bank,  to  the  credit  of  losaws, 
as  "bilk,"  not  as  "cash,"  and  after  an say 
the  customer  was  at  liberty  to  draw  sat  nl 
amount,  by  checks),  by  paying  then  any  h 


in  a  ground  state  in  their  houses,  at  two  ancient 
mills  belonging  to  the  lord,  or  one  of  them,  at 
their  own  option,  and  the  lord  having  pulled 
down  one  of  the  mills,  so  as  to  deprive  the  tenants 
oftheir  option : — Held,  that  the  custom  was  sus- 

Snded.    Richardson  v.  Capes, 4  D.  &  R.  512;  9 
&C.841. 

In  an  action  upon  the  case  upon  a  custom  for 
not  grinding  at  plaintiff's  mills,  plaintiff  may  | 
declare  generally  upon  a  custom  for  a  certain 
toll,  without  specifying  the  particular  toll,  or  the 
consideration  for  it,  or  that  it  is  a  reasonable 
toll;  and  a  oontinnanoe  of  uniform  payment  and 
aoo/aiescence  is  evidence  of  its  reasonableness, 
and  the  court  shall  judge  under  all  the  circum- 
stances what  is  reasonable.  Chord  v.  Cattard, 
6  M.  dt  &  69. 


V.  Customs  of  Trade. 

The  custom  of  merchants  is  part  of  the  law  of 
the  land.     VaUexja  v.  Wheeler,  Lofft,  631. 

The  custom  of  merchants  is  the  general  esta- 
blished law,  not  any  special  local  custom.  Edin 
v.  East  India  Compn  1  W.  Black.  999 :  2  Burr. 
1216. 


express  assent     Thompson  v.  Gfla,  3IUI 
733;  2B.&C.422. 

There  is  a  custom  in  London  to  let  eaitaisi 
for  heavy  trades.  Ex  parte  WiggMylH** 
Bligh,l6a 


Id. 


But  it  must  be  controlled  by  adjudged  cases. 


The  opinion  of  merchants  is  not  the  custom  of 
merchants.    Id. 

But  evidence  of  the  general  opinion  of  mer- 
chants is  allowed  to  be  given  to  prove  the  cus- 
tom of  merchants.  Camden  v.  Cbaeley,  1  W. 
Black.  417— Mansfield. 

An  usage  of  trade  cannot  be  set  up  in  contra- 
vention of  an  express  contract;  therefore,  on  a 
warranty  of  prime  singed  bacon,  evidence  is  not 
admissible  of  a  practice  in  the  bacon  trade  to  re- 
ceive bacon  to  a  certain  degree  tainted  as  prime 
singed  bacon ;  nor  of  a  practice  to  preclude  the 
purchaser  from  all  remedy,  if  he  does  not  dis- 
cover and  point  out  the  defect  by  an  early  day. 
Yatetv.  Pym,  6 Tauat 446:  &C.nom.  YeaUv. 
Pirn,  2  Marsh.  141 ;  Holt,  95. 

Semble,  that  there  is  not  any  custom  in  the 
cloth  trade,  by  which  a  tailor,  who  receives  cloth 
from  a  clothier  which  he  does  not  approve,  is 
bound  to  pay  for  it,  if,  when  sent  back,  H  does 
not  reach  the  seller,  unless  he  shows  that  he  has 
delivered  it  to  the  seller's  order  in  writing.  Davits 
t.  HaUon,  5  C.  &  P.  69— TindaL 

To  prove  the  manner  of  conducting  a  particu* 


VI.  Customs  or  Lorooa 

The  court  cannot  take  notice  of  a  entaW 
London,  unless  it  has  been  certified  by  ot» 
corder.  Hartop  v.  tioort,  1  Wih  8;  »&* 
1187. 

The  court  takes  notice  of  sack  °f  *■*? 
of  London  as  appear  to  have  bem  certified  |f* 
recorder.    Blaeqmsre  v.Hnabsa.lD"^* 

If  a  custom  of  London  be  put  masatass 
has  never  been  certified,  it  if  properly  to*  * 
the  mayor  and  aldermen,  certified  at  tat*" 
the  court  in  term,  by  the  mouth  of  to  i«* 
Plummer  v.  Bentham,  1  Bon.248. 

The  courts  will  not  take  jodkial  ***'* 
custom  in  London  to  cart  whom:  J**- 
proved.  SUrintonand  Iryev.  J******* 
P.  1925— Mansfield. 

There  is  no  custom  in  haadmp^^^ 
bailiff  power  to  cut  unlawful  nett  or  sat  s» 
BuUrrole  v.  Goodeve,  1  W.  Hack.5» 

It  does  not  appear  that  a  fene  cart* 
trader  by  the  custom  of  London  hB»«BttoiJ 
contract  a  debt  by  bond,  or  giie  i  *fr^ 
torney ,  or  prosecute  or  defend  an  •***L  ^ 
of  common  law,  without  her  ousbaoft  "■ 
ing  joined.    Jewson  v.  Read,  *AJ*  '  fc 

A  woman's  real  esutte  ia  iiotaaatM 
custom.    Id. 


VIL  Pliadwg- 
Whoever  pleads  aneasanamisnatr*"  " 
cially.    Ho^i.W4li$,*W&^ 

A  party  in  pleading  may  f^^.j^.k. 
he  is  entitled  to  claim.  Tnshtsbmi  (W^ 
v.  BrickneU,  1  Taunt  142.  .  ^ 

All  prescriptions  are  in  thai '******L, 
when  they  are  pleaded,  ^^Sgw 
deny  a  part  only,  but  moat  &*2^kt  | 
« the  whole.    Msrewsd  f  .  ***• 


versa 

157.  f* 

Therefore,  if  to  an  ***£?£*l 
common  called  An  the  """"fXisi* 
and  B.  commons  lie  ©pea  to  etc*  « 
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proscribe  for  a  right  in  both  common*,  the  plain- 
tiff must  traverse  the  whole  prescription.    Id. 

If  a  custom  be  set  forth  generally,  and  it  be 
proved  that  there  are  exceptions,  it  is  a  fatal  vari- 
ance. Origin  v.  Blandford,  Cowp.  62.  And  see 
Piter  r.  Kendall,  6  B.  &  C.  703. 

If  a  custom  be  pleaded,  another  custom  re- 
pugnant to  it  cannot  be  replied  without  a  tra- 
verse, although  a  custom  or  matter  consistent 
with  it  may.  Kenekin  v.  Knight,  1  Wils.  353; 
1  W.  Black.  49. 


If  a  custom  be  set  up  by  the  lord  of  a  manor 
to  have  the  best  live  or  dead  chattel  as  an  beriot, 
quere,  if  the  tenant  can  modify  that  custom  by 
pleading  another,  that  the  homage  shall  assess  a 
compensation  in  lieu  of  the  heriot  7  Parkin  v. 
Radcliffe,  1  B.  &  P.  383.  And  see  KingemUl 
v.  BuU,  9  East,  185. 
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